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(THIRD    SESSION), 
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THURSDAY,   20th  JANUARY,  1898. 


Meeting  of  Convention  —  Petitions— Representation  of 
Queensland— Suspension  of  Standing  Orders— Official 
Record  of  Debates— Adjournment. 


The  members  of  the  Convention  met  in 
the  Legislative  Assembly  chamber  of  Par- 
liament House,  Melbourne,  this  clay,  at 
twelve  noon,  pursuant  to  the  adjournment 
of  the  Convention  at  Sydney,  on  24th 
September,  1897. 

The  President  took  the  chair. 


PETITIONS. 

Mr.  GLYNN  (South  Australia).— I  beg 
to  present  a  petition  from  1,643  electors  of 
the  Province  of  South  Australia,  praying 
that  the  Convention  shall  adopt  the  prin- 
ciple of  the  Hare-Spence  method  of  voting 
in  the  elections  for  the  Federal  Parlia- 
ment. The  petition  is  respectfully  worded, 
and  contains  a  prayer.  I  move  that  it  be 
received  and  read. 

The  motion  was  agreed  to. 
[1] 


The    Clerk   read    the  petition,  as   fol- 
lows : — 
To  the  Australasian  Federal  Convention. 

The  petition  of  the  undersigned  electors  of 
the  Province  of  South  Australia  humbly 
sheweth  as  follows  : — 

1.  Your  petitioners  hold  various  opinions 
with  regard  to  political  questions  generally, 
and  adhere  to  various  parties. 

2.  Your  petitioners,  while  desirous  of  leaving 
undisturbed  the  rule  of  the  majority,  are 
anxious  that  the  minority  should  not  be  abso- 
lutely silenced. 

3.  Your  petitioners  believe  that  under  the 
ordinary  methods  of  election  by  majorities  the 
Senate  in  the  Federal  Parliament  will  be  in 
special  danger  of  being  an  Assembly  not  fairly 
or  really  representative  of  the  electors. 

4.  Such  danger  will  be  greatly  increased  by 
the  smallness  of  the  number  to  be  elected  from 
time  to  time,  as  compared  with  the  very  large 
number  of  the  electors — 

Either  party  organization  by  the  ticket 
system  will  secure  to  the  major  party 
(however  small  its  majority)  the  entire 
representation,  to  the  exclusion  of  the 
minority  (however  large)  ;  or 

Multiplicity  of  candidates  (through  lack  of 
organization)  may  give  excessive  repre- 
sentation to  a  minority,  and  even  exclude 
the  majority. 


Representation  of 


[20  Jan.,  1898.1 


Qua  ntiand. 


.').  XTonr  petitioners  are  convinced  that  the 
application  of  the  Hare  system  of  voting 
(similar    to   the   system  lately   introduced    in 

Tasmania)  will  insure  that  (as  far  as  the  num- 
ber of  representatives  will  allow)  elected 
didates  will  fairly  and  in  due  proportion  n 
sent  all  the  electors. 

Your  petitioners  therefore  humbly  pray  that 
your  House  will,  in  f faming  the  Constitution  of 
Federated  Australia,  provide  for  the  election  — 
especially  of  senators — by  means  of  the  said 
Hare  system. 

Ami  your  petitioners  as  in  dufy  bound  will 
ever  pray. 

Mr.  BARTON  (New  South  Wales).— I 
have  to  present  a  petition  from  Dr.  Andrew 
Ross,  of  New  South  Wales,  praying  that 
certain  provisions  may  be  made  in  the 
Federal  Constitution  with  a  view  to  the 
prevention  of  the  conferring  of  titles,  and 
also  to  provide  for  impeachment  in  cases 
of  corruption.  I  beg  to  move  that  the 
petition  be  received. 

The  motion  was  agreed  to. 

REPRESENTATION  OF 
QUEENSLAND. 
The  PRESIDENT.— I  desire  to  acquaint 
the  Convention  that,  in  continuation  of 
the  correspondence  with  Queensland  which 
took  place  during  the  session  at  Sydney,  I 
addressed  a  letter  to  the  Acting  Premier 
of  Queensland,  and  received  from  him  a 
reply,  both  of  which  I  will  ask  the  Clerk 
to  read,  and  I  will  then  call  on  the  leader 
of  the  Convention  to  move  that  it  be 
recorded  in  the  minutes. 

The  Clerk  read  the  correspondence,  as 
follows  : — 

Federal  Convention,  1897. 
(New  South  Wales.) 

Parliament  House, 
Sydney,  24th  September. 
Sir, — Referring  to  previous  correspondence  re 
the  subject  of  the  adjournment  cf  the  Conven- 
tion for  the  purpose  of  enabling  Queensland  to  be 
represented  thereat  by  representatives  directly 
appointed  by  the  electors  of  the  colony,  I  have  the 
honour  to  inform  you  that  the  Convention,  at 
the  instance  of  its  leader,  the  Hon.  E.  Barton, 
this  day  unanimously  adopted  the  following 
resolution  : — 

That  this  Convention  desires  to  express  its 
gratification  at  the  announcement  contained  in 


the  Hon.  Sir  Horace  Tozer's  communication, 
and  its  fervenl  hope  that  representatives  of 
the  people  of  Queensland  will  take  part  in  its 
adjourned  deliberations. 

The  Convention  has  now  adjourned,  and  will 
re-assemble  at  twelve  o'clock  noon  on  Thursday, 
the  20th  January,  1898,  at  Parliament  House, 
Melbourne. 

I  have  the  honour  bo  be, 
Sir, 
Your  obedient  servant, 

C.  C.  Kingston, 
President  Australasian  Federal  Convention. 

The  Hon.  Sir  H.  Tozer, 

Acting  Premier  of  Queensland. 


Chief  Secretary's  Office, 
Brisbane,  29th  September,  1S97 
Sir, — Referring  to  previous  correspondence 
on  the  subject  of  the  adjournment  of  the 
Federal  Convention  for  the  purpose  of  enabling 
this  colony  to  be  represented  thereat,  and  espe- 
cially to  your  letters  of  the  20th  and  24th  in  st. 
respectively,  communicating  resolutions  adopted 
by  the  Convention  in  favour  of  the  proposed 
adjournment,  I  have  the  honour  to  express  the 
gratification  of  this  Government  at  the  manner 
in  which  the  resolution  of  the  Legislative  As- 
sembly of  Queensland  conveyed  in  my  telegram 
of  the  17th  inst.  was  received,  and  at  the  subse- 
quent action  of  the  Convention  in  regard  to  the 
adjournment  of  its  meetings  until  the  20th  of 
January  next. 

I  have  the  honour  to  be,  Sir, 
Your  most  obedient  humble  servant, 
Horace  Tozer. 
The  Bight  Hon.  C.  C.  Kingston, 
President  of  the  Australasian  Federal 
Convention,  Adelaide. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move  that  the  correspondence  be 
recorded  in  the  minutes. 

The  motion  was  agreed  to. 

SUSPENSION  OF  STANDING 
ORDERS. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move  the  suspension  of  the 
standing  orders  for  the  purpose  of  en 
abling  a  motion  to  be  proposed,  without 
notice,  with  regard  to  making  an  official 
record  of  the  debates  of  the  Convention. 

The  motion  was  agreed  to. 


Adjournment. 


[20  Jan.,  1898..] 


Petitio?i. 


OFFICIAL  RECORD  OF  DEBATES. 

Mr.  BARTON  (New  South  Wales) 
moved — 

That  an  official  record  of  the  debates  of  this 
Convention  be  made  by  the  Parliamentary 
Debates  Staff  of  Victoria. 

The  motion  was  agreed  to. 

ADJOURNMENT. 
Mr.   BARTON  (New  South  Wales).— 
Honorable  members  will  recollect  that  at 
the  time  we  adjourned  in  Sydney  the  Con- 
vention, in  committee,  had  proceeded  with 
the  discussion  of  the  clauses  of  the  Com- 
monwealth of  Australia  Bill  as  far  as  the 
70th  clause,   except  that  one  or   two  of 
the  clauses  prior  to  that  clause  had  been 
postponed,   and    that  the   latter    half    of 
clause  52,  on  which  we  were  then  engaged, 
had   been    postponed.      The    proceedings 
will  be  taken  up,  of  course,  at  that  part 
of  clause  52,  relating  to  the  functions  and 
powers  of  the  Parliament,  which   we  had 
reached  when  we  adjourned  in  Sydney.     It 
now  becomes  fit  to  inquire  whether  the  Con- 
vention shall  proceed  with  its  work  today, 
or  whether  it  shall  adjourn,  as  usual,  till 
to-morrow.     I   have  no  particular  opinion 
on  the  subject.      I  have  every  confidence 
that  the  work   of  the   Convention  will  be 
assiduously  pursued  until  it  is  concluded; 
but  I  am  informed  that  the  Convention  is 
not  fully  constituted  yet — that  the  Premier 
of  Tasmania  and  some  other  members  from 
that  colony  have  been  detained  on  board 
ship  by  adverse  weather.     The  representa- 
tives from  Western  Australia  have  only 
just  arrived,  and  I  dare  say  that  my  right 
honorable  friend  (Sir  John  Forrest)  is  very 
anxious   to  knowT  what  the  Finance  Com- 
mittee are    doing.      Therefore,    I   should 
really  like  to  take  the  sense  of  the  Con- 
vention as  to  whether  we  should  adjourn 
or  not.     I   will  put  myself   in   order   by 
moving  that  the  Convention   do  now  ad- 
journ.    If  the  majority  do  not  wish  that 
it  should  adjourn,  I  shall  be  prepared  to 
withdraw    that  motion.     It  is   only  pro- 
posed formally  to  ascertain  the  wishes  of 
the  Convention. 


Sir  GEORGE  TURNER  (Victoria).— 
I  beg  to  second  the  motion.  As  a  rule,  I 
would  not  be  in  favour  of  adjourning  at 
this  early  stage  of  our  proceedings;  but. 
seeing  that  some  of  the  representatives  are 
unavoidably  absent,  and  remembering  that 
the  Convention  in  Sydney,  because  some 
of  the  Victorian  representatives  could  not 
get  there,  kindly  adjourned  the  first  meet- 
ing, so  that  we  might  all  be  present  before 
we  commenced  our  work,  I  think  it  would 
come  with  a  bad  grace  on  our  part  were 
we  to  attempt  to  object  to  the  adjourn- 
ment of  the  Convention  at  the  present 
time.  I  have,  therefore,  great  pleasure  in 
seconding  the  motion  proposed  by  the 
leader  of  the  Convention. 

The  motion  was  agreed  to. 

The    Convention    adjourned     at    nine 
minutes  past  twelve  o'clock  noon. 


FRIDAY,  21st  JANUARY,  1898. 


Petition— Statisticians'  Reports— Returns  :  Public  Debt  : 
Population  and  Electors— Days  of  Meeting— Federal 
Finance— Paper  :  Intercolonial  Free-trade— Common- 
wealth of  Australia  Dill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

PETITION. 

Sir  WILLIAM  ZEAL  (Victoria).— I 
have  the  honour  to  present  a  petition  from 
the  executive  officers  of  the  Australasian 
National  League,  with  reference  to  matters 
now  being  dealt  with  by  the  Convention. 
I  beg  to  move  that  the  petition  be  received 
and  read. 

The  motion  was  agreed  to. 

The  Clerk  read  the  petition,  as  fol- 
lows:— 

To  the  Right  Honorable  the  President  and 
Members  of  the  Australasian  Federal  Con- 
vention, in  session  assembled : 

The  humble  petition  of  the  undersigned,  the 
executive  officers  of  the  Australasian  National 
League,  humbly  sheweth  : 

1.  That  your  petitioners  represent  a  large 
and    influential    body   having     a   considerable 
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4.  Your  petitioners,  therefore,  humbly  pray 
that  such  amendments  may  be  made  in  the 
Commonwealth  Bill  during  the  present  session 
of  the  Convention  as  will  preserve  to  Australian 
and  British  litigants  in  the  Australian  courts 
the  final  right  of  appeal  to  Her  Majesty  in  Privy 
Council. 

5.  And  your  petitioners  will  ever  pray. 

STATISTICIANS'  REPORTS. 

Mr.  WISE  (New  South  Wales).— -I  would 
like  to  ask  the  leader  of  the  Convention  a 
question  without  notice.  It  is  whether 
he  could  take  steps  to  procure,  and  to 
have  laid  upon  the  table,  the  data  upon 
which  Mr.  Coghlan  has  based  his  latest 
series  of  figures  relating  to  federal  finance  1 
At  the  same  time,  I  desire  to  call  the  hon- 
orable gentleman's  attention  to  a  letter  by 
the  Hon.  Edward  Pulsford,  which  appeared 


in  ta  ^Ved- 

ud    to  ask    that  copies    of    that 
laid  on  the  table.     I  have  no 

Mr.  Pills- 

i.'tters  did,  in   •  bon- 

orabl  determine  the  value  of 

Mr.  I 
Mr.  BART01  dee).— Of 

•  1  have  no  pi  matid  the 

laying   upon   tin-   table  of  any  return  or 
information.       All    that    I   can    do    is    to 

!i]"i)(l  to  the  executive  tfutbori 
of  this  or  that  colony  that  the  information 
be  given.  I  shall  ask  the  Right  Hon. 
the  Premier  of  New  South  Wales  to  lay 
upon  the  table — if  he  can  obtain  posses- 
sion of  them — the  data  upon  which  Mr. 
dan  has  acted  or  written,  and  also 
the  tint  her  paper  by  Mr.  Pulsford  to 
which  the  honorable  member  has  referred. 
Of  course,  I  cannot  conceal  from  myself 
that  a  controversy  of  this  kind  is  one  of 
extreme  importance.  The  question  of 
whether  any  gentleman  in  a  public  posi- 
tion who  brings  forward  figures  is  a 
statistician  or  a  mere  arithmetician  de- 
pends upon  his  data.  I  must  confess, 
myself,  that  I  place  no  confidence  in 
any  statements  of  the  kind  that  we  are 
accustomed  to  receive  from  statisticians 
unless  the  basis  of  their  authority  is  dis- 
closed to  the  Convention. 

Mr.  Symox. — Supposing  there  is  no 
basis  % 

Mr:  BARTON.— If  we  do  not  have  the 
basis  of  a  statement  disclosed,  the  conclu- 
sions are  no  more  than  a  sum  in  arith- 
metic of  which  we  have  not  the  preliminary 
figures. 

Mr.  McMILLAN  (New  South  Wales).— 
If  I  am  in  order,  I  would  also  like  to  call 
the  attention  of  the  Premiers  or  Trea- 
surers of  the  different  colonies  to  the  fact 
that,  as  far  as  I  know,  up  to  the  present 
time,  we  have  received  no  reliable  statis- 
tics on  all  the  salient  matters  relating  to 
finance  later  than  30th  June,  1896.  It 
seems  to  me  that,  if  we  are  to  discuss 
federal  finance  early  next  week,  we  ought 
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to  have  some  document  laid  on  the  table 
of  the  Convention  bringing  right  up  to 
the  very  latest  date  all  the  salient  figures 
upon  which  we  shall  have  to  base  our 
decisions. 

PUBLIC  DEBT. 

Sir  GEORGE  TURNER  (Victoria),  pur- 
suant to  an  order  of  the  Convention  (dated 
26th  March,  1896),  laid  on  the  table  a 
return  relating  to  the  public  debt  of  the 
various  colonies. 

The  return  was  ordered  to  be  printed. 

POPULATION  AND  ELECTORS. 

Sir  GEORGE  TURNER  (Victoria) 
presented,  pursuant  to  an  order  of  the 
Convention  (dated  6th  September,  1897), 
an  amended  return  showing  the  population 
and  number  of  electors  in  each  electoral 
district  of  New  South  Wales  and  Victoria. 

The  return  was  ordered  to  be  printed. 

DAYS  OF  MEETING. 

Mr.  HOLDER  (South  Australia).— I 
desire  to  ask  the  leader  of  the  Convention, 
without  notice,  whether  it  is  proposed 
that  we  shall  sit  to-morrow  ? 

Mr.  BARTON  (New  South  Wales).— I 
shall  not  be  favorable  to  any  sitting  on 
Saturdays  until  the  urgency  of  any  such 
proceeding  is  disclosed.  I  may  say,  while 
I  am  on  my  legs,  that  I  think  that  during 
the  first  two  weeks  of  the  Convention  it 
will  not  be  necessary  to  sit  at  night,  and 
that  I  shall  only  suggest  night  sittings 
when  I  find  that  it  becomes  a  matter  of 
urgency.  I  hope  that  we  shall  be  able  to 
conduct  our  business  between  half- past 
ten  o'clock  in  the  morning  and  five  or 
half-past  five  o'clock  in  the  afternoon. 

FEDERAL  FINANCE. 
Dr.  QUICK  (Victoria)  moved— 
That  a  return  be  laid  before  this  Convention 
showing,  according  to  the  latest  statistics,  the 
annual  expenditure  of  which  each  colony  repre- 
sented in  the  Convention  will  be  relieved  in 
respect  of  the  following  services  and  works  (with 
interest  thereon  at  3  per  cent.),  to  be  trans- 
ferred to  the  Commonwealth  : —  (1)  Customs 
and  Excise  department ;  (2)  Postal,  telegraphic, 


and  telephonic  services  ;  (3)  Naval  and  mili- 
tary defence  ;  (4)  Ocean  beacons,  buoys,  and 
ocean  light-houses  and  light-ships  ;  (5)  Astro- 
nomical and  meteorological  observations  ;  (6) 
Quarantine  ;  (7)  Census  and  statistics  ;  (8)  Cur- 
rency and  coining  (Mint);  (9)  Weights  and 
measures;  (10)  Bankruptcy  and  insolvency; 
(11)  Copyrights,  patents,  trade-marks;  (12) 
Immigration  and  emigration ;  (13)  External 
affairs  (Agency-General  departments). 

He  said — I  have  been  induced  to  ask  for 
this  return  on  account  of  the  vagueness 
of  the  table  of  returns  in  Mr.  Coghlan's 
pamphlet,  referred  to  by  Mr.  Wise.  In 
one  of  his  returns  on  page  2,  in  giving  the 
expenditure  of  which  each  colony  will  be 
relieved  after  the  transfer  of  services  to 
the  Federal  Government,  Mr.  Coghlan 
states  that  the  total  amount  will  only  be 
£958,500.  He  says  that  New  South 
Wales  will  be  relieved  of  £418,500  ;  Vic- 
toria, of  £307,500;  South  Australia, 
£41,500;  Western  Australia,  of  £158,000; 
Tasmania,  of  £33,000  ;  making  a  total  of 
£958,500.  I  have  reason  to  believe  that 
that  return,  which  on  the  face  of  it  does 
not  show  the  data  on  which  it  is  founded, 
is  based  merely  upon  the  services  which 
are  to  be  transferred  immediately  upon 
the  establishment  of  the  Commonwealth, 
by  section  59  of  the  Bill,  and  that  it  does 
not  take  into  consideration  the  whole  of 
the  other  services  and  departments  and 
works  enumerated  in  my  motion.  I  agree 
with  Mr.  Wise  that  it  is  desirable  that  a 
return  of  this  kind,  showing  such  impor- 
tant results,  ought  to  set  forth  the  data  on 
which  it  is  founded  ;  and  therefore  I  have 
been  induced  to  table  this  motion.  The 
returns,  I  think,  can  be  easily  and  promptly 
compiled.  The  information  will,  I  have 
no  doubt,  be  of  great;  use  to  honorable 
members  during  the  sittings  of  the  Con- 
vention. 

The  motion  was  agreed  to. 

INTERCOLONIAL  FREE-TRADE. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia) presented  "A Note  on  Intercolonial 
Free-trade  in  relation  to  Australian  Federa- 
tion as  affecting  Western  Australia,"  by 
Mr.  Edgar  T.  Owen,  Government  Actuary 
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of  Western  Australia,  and  moved  that  it 
be  printed. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

The  CHAIRMAN  (Sir  Richard  Baker). 
— Before  calling  on  any  particular  clause, 
I  think  it  is  my  duty  to  point  out  to  the 
committee  certain  irregularities  which 
have  occurred.  During  our  last  sitting 
in  Sydney  the  Drafting  Committee  was 
authorized,  by  a  resolution  of  the  Conven- 
tion, to  suggest  drafting  amendments  in 
clauses  which  had  been  considered.  Inad- 
vertently, no  doubt,  they  also  suggested 
amendments  in  clauses  which  had  not  been 
considered,  and  the  amendments  were 
put,  as  every  honorable  member  knows, 
in  globo.  They  were  not  seen  by  me. 
They  were  not  seen  by  any  one  in  the 
Convention,  so  that  the  somewhat  anoma- 
lous position  now  exists  that  we  have 
made  amendments  in  clauses  which  we 
have  not  considered.  I  do  not  say  that 
they  are  of  importance,  but,  inasmuch  as 
it  is  contrary  to  practice  and  to  standing 
orders  to  work  backwards  in  a  clause, 
these  amendments,  if  they  were  taken  as 
having  been  properly  passed,  would  pre- 
vent us  from  considering  prior  amendments 
in  clause  69,  and  in  other  clauses,  which 
had  been  suggested  by  the  Legislatures. 
I  intend,  therefore,  with  the  consent  of 
the  committee,  to  ignore  these  amend- 
ments, and  to  ask  the  leader  of  the  Con- 
vention to  move  them  again. 

Mr.  Barton. — Hear,  hear. 

Discussion  (adjourned  from  24th  Sep- 
tember, 1897)  was  resumed  on  clause  52, 
setting  out  the  powers  of  the  Parliament. 

The  CHAIRMAN.— When  the  Conven- 
tion adjourned  we  had  reached  clause  52. 
Sub-sections  (23)  and  (24)  were  amalga- 
mated, and  Mr.  Howe  was  about  to  move 
*  new  sub  secHon.     I  will  now  call   upon 


the  honorable  member  to  proceed  with  his 
proposal. 

Mr.  BOWE  (South  Australia).— Sir 
Richard  Baker,  it  is  always  a  pleasure 
to  respond  to  a  call  made  by  you,  and 
with  great  respect  I  would  again  bring 
under  the  notice  of  the  Convention  the 
additional  power  which  J  desire  to  confer 
upon  the  Federal  Parliament— that  is,  the 
power  to  grant  invalid  and  old-age  pen- 
sions. My  amendment  will,  I  presume, 
come  after  sub  section  (24). 

Mr.  Symon.— Sub-sections  (23)  and  (24) 
have  been  amalgamated. 

Mr.  HOWE.— Then  my  sub-section  will 
take  the  place  of  sub-section  (24).  The 
amendment  is  to  insert  as  a  new  sub-sec- 
tion. 

Invalid  and  old-age  pensions. 
I  have  been  long  of  opinion,  after  giving  a 
good  deal  of  thought  to  this  question,  that  it 
could  be  more  effectually  dealt  with  by  the 
Federal  Parliament  than  by  the  Govern- 
ment of  any  individual  Australian  state. 
When  we  come  to  trace  the  history  of 
this  question  we  find  that  all  the  great 
philanthropists,  and  many  leading  states- 
men, of  the  world  are,  endeavouring,  by  all 
the  means  in  their  power,  to  solve  the 
problem  of  how  best  to  provide  for  the 
deserving  and  aged  poor.  We  know  that 
some  of  the  countries  in  the  old  world 
have  already  adopted  legislation  dealing 
with  this  question,  and  we  know  that 
others  are  on  the  eve  of  doing  so.  Aus- 
tralasia has  not  been  altogether  asleep 
with  regard  to  this  question.  Several 
of  these  colonies  have,  from  time  to  time, 
appointed  commissions  to  inquire  into  the 
question,  and  the  province  to  which  I  have 
the  honour  to  belong  has  recently  ap- 
pointed a  Royal  commission  to  inquire 
into  the  subject.  We  are  a  little  behind 
one  part  of  Australasia.  I  refer  to  New 
Zealand.  That  country  has  already  passed 
through  one  branch  of  her  Legislature  a 
measure  dealing  with  the  question.  We 
are  more  favorably  situated  for  legislation 
of  this  kind  than  many  of  the  countries  in 
the  old  world,,  inasmuch  as  our  poor  are 
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not  so  numerous  in  proportion  to  the 
population ;  neither  is  their  misery  so 
great.  It  therefore  follows  that  this  ulcer 
of  our  civilization  will  be  more  amenable 
to  judicious  treatment.  I  know  this  is 
not  the  time  nor  place  to  discuss  in  detail 
the  various  systems  which  have  been 
adopted  by  some  countries,  or  the  systems 
which  have  been  formulated  on  broad  lines 
of  thought ;  neither,  indeed,  is  it  the  time  nor 
place  for  me  to  enter  into  detail  with  re- 
gard to  systems,  although  there  are  one 
or  two  which  I  prefer.  But  I  cannot  con- 
ceive of  any  country  being  better  situated 
to  pass  legislation  of  this  kind  with 
a  greater  likelihood  of  success  than  our 
own  country.  Here  we  have  an  extensive 
continent,  divided  from  the  rest  of  the 
world  by  thousands  of  miles  of  ocean, 
where  the  workers  must  essentially  be 
almost  always  Australians,  whose  interests 
will  be  mutually  bound  together  by  kin- 
dred ties,  and  must  always  remain  so. 
Therefore,  we  have  a  better  opportunity 
for  legislating  successfully  on  a  question 
of  this  kind  than  they  have  even  in  some 
countries  in  which  the  system  obtains,  I 
am  quite  willing  to  admit  that  the  ques- 
tion of  old-age  pensions  is  one  of  great 
magnitude ;  but,  looking  at  our  isolated 
position,  no  country  is  more  favorably 
situated  for  carrying  out  such  a  system. 
It  is  admitted  on  all  hands  that  the  exist- 
ing means  adopted  for  dealing  with  this 
great  ulcer  of  our  civilization  are  alto- 
gether inadequate,  and  that  it  is  imperative 
that  some  other  system  more  in  keeping 
with  the  times  should  be  adopted.  I  hope 
when  it  is  adopted  that  system  will 
not  take  from  the  people  their  self- 
respect.  There  is  no  reason  why  those 
who  receive  pensions  from  the  State  should 
be  looked  upon  with  contumely.  Does 
any  one  speak  with  scorn  of  those  who 
at  present  are  pensioners  of  the  State — 
men  who  have  given  their  best  services  to 
the  country,  who  have  neglected  their  own 
interests  in  rendering  those  services  1  Cer- 
tainly not.  Then  why  should  not  the  hum- 
blest worker  in  Australia,  or  in  any  other 


country,  participate,  perhaps  in  a  more 
modest  degree,  in  those  privileges  which  at 
present  exist  ?  I  know  that  when  we  re- 
view the  industrial  conditions  obtaining 
at  the  present  time,  pervaded  as  these  are 
with  machinery  the  most  efficient  that  the 
brain  of  man  can  devise,  we  find  therein 
another  reason  why  there  is  so  much 
suffering,  particularly  among  the  aged, 
because  all  these  factors  tend  to  give  the 
pride  of  place  to  youth  and  activity  rather 
than  to  age  and  experience.  I  know  there 
are  records  which  prove  conclusively  that 
the  virtue  of  thrift  has  been  practised  to 
a  great  extent  by  the  people  of  Australia  ; 
the  records  of  our  financial  institutions, 
savings  banks,  benefit  and  building  socie- 
ties, all  show  that  that  is  the  case. 
They  show  that  the  thrift  practised 
by  the  people  of  Australia  is  unpar- 
alleled- in  the  history  of  the  world.  But 
there  is  another  side  to  this  question, 
and  a  very  gloomy  and  sorrowful  side 
indeed.  There  are  records  of  bankruptcy, 
of  reckless,  and  in  some  instances  corrupt, 
management,  when  the  hard  earnings  of 
the  people  and  the  savings  of  a  life- 
time have  been  swept  away — have  melted 
away  like  snow  before  the  noonday  sun. 
Through  this  reckless  and  corrupt  man- 
agement men  who  thought  they  had 
provided  for  their  old  and  declining  age 
found  themselves  stranded  on  the  cheer- 
less shores  of  charity,  and  many  of  them 
have  had  to  accept  even  amongst  our- 
selves the  pauper's  lot.  The  pauper's  lot 
in  Australia  or  in  any  other  country  is  to 
the  deserving  poor  one  of  the  saddest  and 
darkest  blots  on  our  civilization.  I  know 
that  we  cannot  speak  with  too  much 
respect  or  praise  of  our  benefit  societies. 
T  have  been  a  subscribing  member  to 
those  societies  since  I  have  attained  man- 
hood, and  I  claim  to  know  a  little  of  their 
inner  working.  So  far  as  assistance  in 
sickness  or  in  case  of  accident  is  concerned 
they  are  unsurpassed  ;  but  as  a  means  of 
providing  for  the  aged  poor,  or  providing 
for  old  age,  they  have  not  hitherto  been  a 
success.      I   claim   to  have   read   a  great 
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deal  on  this  question,  and  to  kn 
thing  about  the  opinions  of  thta 

of   this  country,  and    I    have  OOBQ 
conclusion  that  what  is  \.  :<>nal 

system,  under  which  people  who  arc  subject 
t<>  its  laws  s  1 « : 1 11  run  no  risk  of  PaHure — 
sothat  those  who  sub-.-i;:  tain  fdnd 

should  know  (hat  in  their  old  and  declin- 
ing a..  -hould  not  cat  the  bread  of 
dependence.  It  is  only  a  national  system 
that  can  give  such  an  assurance.  We 
know  thai  there  are  thousands  and  thou- 
sands who  have  attained  the  meridian  of 
life,  and  that  many  have  passed  it.  We 
know  that  many  of  these  men  have 
through  various  causes,  and  through  no 
fault,  of  their  own,  been  unable  to  provide 
for  their  old  age.  That  is  a  very  serious 
thing  indeed  to  them.  They  reason  to 
themselves  in  this  way — "Here  have  I 
given  all  my  best  services  to  the  country ; 
I  have  fulfilled  all  the  obligations  of  a 
citizen,  a  father,  and  a  husband  in  an 
exemplary  manner,  and  I  see  nothing  in 
front  of  me  in  my  old  and  declining  days 
but  charity.'"'  We  all  know  that  it  is  the 
fear  of  poverty  that  drives  many  excellent 
men  almost  to  despair.  The  Right  Hon- 
orable Mr.  Chamberlain,  in  speaking  on 
this  subject,  denounced  the  present  system 
obtaining  for  the  relief  of  the  aged  poor. 
He  said  that  of  all  the  workers  of  Great 
Britain  one  out  of  every  two,  if  he  has 
attained  to  the  age  of  65  years,  has  to 
seek  parish  relief.  As  he  said — "  This  in- 
adequate provision  for  old  age  is  a  dis- 
grace to  the  nation,  and  a  danger  to  all 
social  order."  I  have  given  this  subject 
considerable  study,  and  I  have  come  to 
the  conclusion  that  any  system  to  be 
effective  must  be  compulsory.  We  are 
met  sometimes  by  people  who  dearly  love 
liberty — and  no  one  loves  liberty  more  than 
I  do  myself — who  say  that  it  would  be  an 
encroachment  upon  the  liberty  of  the  sub- 
ject if  we  compelled  people  to  contribute 
to  an  old-age  pension  fund.  All  direct 
taxation,  however;  is  compulsory,  and  I 
presume  direct  taxation  is  necessary  for  the 
good  government  of  the  country.  If  that 
[Mr,  Howe. 


be  the  case,  does  it  not  follow  that  a  com- 
oontribution    to  an  old-age  pen- 
sion fund  is   for  the  good  government  of 
BOpiol   and,  more   than    that,'  it  will 
'igma  of  pauperism 
Wom    the    people   of    Australasia.      I    hope 
Me    to   formulate  a   Bill — I 
no    doubt  we    shall— -that   will    be 
laUe  to  the  people  of  Australia,  and 
[opted  by  them  :  but  1  hope  that  the 
Draft,  Constitution  which  will  be  submitted 
to  the  people  will    contain   amongst   its 
provisions  the  power  which  I  respectfully 
wish  to  insert.     I  am  sure  that  if  it  does 
contain  such  a  provision  the  measure  will 
not  be  the  less  acceptable  to  the  people  of 
Australasia. 

Mr.  TRENWITH  (Victoria).— I  sympa- 
thize most  heartily  with  the  sentiment 
which  has  animated  the  honorable  mem- 
ber (Mr.  Howe)  in  introducing  this  pro- 
posal at  this  stage.  I  shall  not  attempt 
to  discuss  the  desirability  of  old-age  pen- 
sions further  than  to  say  that  I  think 
them  extremely  desirable.  The  question 
we  have  rather  to  consider  is  whether  this 
power  should  be  conceded  to  the  Federal 
Parliament  at  this  stage,  and  it  seems  to 
me  extremely  undesirable  that  it  should. 
The  honorable  member  has  said  that  his 
colony,  and  some  other  colonies,  are  be- 
hind at  least  one  colony  of  the  Austral- 
asian group — New  Zealand.  New  Zealand 
is  actively  engaged  in  considering  this 
question,  and  Victoria  recently  appointed 
a  commission  to  inquire  into  the  matter, 
and  it  may  happen  that  those  colonies,  or 
other  colonies,  may  be  prepared  immedi- 
ately to  proceed  with  some  effective  scheme 
for  the  provision  of  old-age  pensions 
But  if,  as  we  all  hope,  federation  is 
achieved  as  the  result  of  this  effort,  and 
that  power  is  handed  over  to  the  Federal 
Parliament,  those  colonies  will  be  unable 
to  move  until  they  have  converted  such 
other  colonies  as  are  not  up  to  their 
standard  on  that  point.  Therefore,  I 
think  it  extremely  undesirable  to  put  the 
provision  suggested  in  the  Constitution. 
It    seems    to  me   that  it  will    be   better 
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to  leave  this  matter  as  it  is  —  a 
matter  of  domestic  legislation  —  until 
under  the  powers  of  the  Constitution  the 
various  states  choose  voluntarily  subse- 
quently to  hand  them  over.  Honorable 
members  know  that  there  is  nothing  to 
prevent  the  states  at  any  subsequent  stage 
from  handing  over  by  their  own  consent 
any  subject  which  it  seems  to  them  can 
be  better  dealt  with  by  the  Federal  Par- 
liament than  by  the  state  Parliaments. 
But  in  view  of  the  position  which  this 
question  has  reached  in  the  public  mind — 
in  view  of  the  position  •  which  some  of 
the  states  have  taken  up  in  reference 
to  the  question — it  seems  to  me  that  it 
would  impede  rather  than  expedite  the 
adoption  of  this  principle  if  we  were  to 
put  it  in  the  Commonwealth  Bill,  because 
some  of  the  opponents  of  the  measure  in 
the  states  may  urge,  and  urge  with  effect, 
that  the  Federal  Parliament  would  be  deal- 
ing with  this  question,  and  therefore  that 
we  should  not  deal  with  it  at  this  juncture. 
Not  wishing  to  delay  the  business  of  the 
Convention,  I  shall  refrain  from  saying 
more  on  this  point.  It  is  to  me  an  ex- 
tremely important  point.  It  is  one  which 
might  be  discussed  with  very  great  in- 
terest, and  with  very  great  advantage  if 
we  had  the  time,  but  our  object  is  rather 
to  make  a  Constitution  under  which  re- 
forms of  this  character  will  be  easily 
achieved  than  to  discuss  those  reforms ; 
and  it  seems  to  me  that  we  shall  be  pro- 
ceeding better — that  we  shall  be  conducing 
to  a  more  speedy  adoption  in  detail  of 
this  principle — if  we  leave  it  out  of  the 
Commonwealth  Bill. 

Dr.  COCKBURN  (South  Australia).— 
Had  the  honorable  member  who  maved 
the  insertion  of  this  clause  proposed  to 
make  it  an  exclusive  power  of  the  Com- 
monwealth, then  I  think  that  the  argu- 
ments used  by  the  honorable  member  (Mr. 
Trenwith)  would  have  applied;  but  I  anti- 
cipate that  he  has  no  such  intention,  nor 
has  any  member  of  the  Convention  any 
intention  to  make  this  an  exclusive  power, 
but  merely  to  make  it  one  of  the  concurrent 


powers  of  the  Commonwealth,  under  which 
the  Commonwealth  can  act,  at  the  same 
time  not  forbidding  any  individual  state 
from  acting. 

Mr.  Higgins.  —  Would  the  honorable 
member  give  two  pensions  to  the  same 
person  1 

Dr.  COCKBURN.  —  Certainly  not.  I 
would  simply  leave  it  to  the  Commonwealth, 
at  any  time  that  the  Federal  Parliament 
thinks  proper,  to  bring  this  power  into 
operation.  Of  course  it  will  not  do  so  in 
the  first  instance,  because  at  present  the 
whole  matter  is  in  the  experimental  stage. 
But  I  see  great  difficulties  in  the  way 
of  any  individual  colony  establishing  a 
permanent  system  of  old-age  pensions  un- 
less it  is  shared  in  by  the  whole  of  Aus- 
tralia, because  it  stands  to  reason  that  if 
any  one  colony  makes  specially  good  terms 
for  the  treatment  of  the  declining  years  of 
its  citizens  there  is  a  danger  of  those  ad- 
vantages being  shared  in  by  those  who 
did  not  contribute  in  any  way  to  the  se- 
curing of*  them  ;  and  I  say  that,  although 
the  Parliaments  in  the  separate  colonies 
will  have  to  experiment  in  this  direction 
individually,  nothing  great  will  ever  be 
achieved  until  the  matter  is  taken  up  by 
the  Commonwealth ;  and,  therefore,  I  think 
we  should  give  power  in  this  Constitution 
to  the  Commonwealth  to  adopt  a  system 
of  old-age  pensions  just  whenever  the  com- 
mon sense  of  the  Federal  Parliament 
thinks  it  proper  to  do  so — to  leave  it  a 
concurrent  power,  not  an  exclusive  power; 
and  I,  for  one,  will  have  thegreatest  possible 
pleasure  in  supporting  my  colleague  in  this 
matter.  As  both  speakers  have  said,  this 
is  not  the  time  to  enter  into  the  details  of 
any  scheme,  or  to  discuss  the  merits  of  a 
scheme.  I  believe  it  will  be  quite  unneces- 
sary, because  I  think  we  all  agree  that  it 
will  be  well  that  a  system  of  old-age 
pensions  should  obtain  everywhere,  and, 
believing  this,  I  ask  that  this  Convention 
should  give  power  to  the  Commonwealth 
Parliament  to  take  steps  in  this  direction 
whenever  the  time  should  appear  to  it 
proper  to  do  so. 
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Mr.  REID  (New  South  Wales).— On  the 
merits  of  the  matter  I  am  with  the  honor- 
able member  (Mr.  Trenwith)  and  therefore 
1  wish  to  be  understood  as  having  said 
all  that  he  said.  As  to  the  point  raised 
by  the  honorable  member  (Dr.  Cockburn), 
I  should  like  to  point  out  that  he  is  under 
a  misapprehension.  Owing  to  the  necessity 
for  maintaining  laws  on  the  subjects  speci- 
fied in  clause  52  until  federal  legislation 
can  take  the  place  of  state  legislation, 
those  powers  are  only  concurrent.  The 
object  is  that  the  State  legislation  shall 
disappear,  and  the  power  become  exclu- 
sive. Every  one  of  the  subjects  specified 
in  clause  52  is  really  intended  by  this 
Constitution  to  be  exclusively  controlled 
by  the  Federal  Parliament.  I  was  puzzled 
very  much  by  this  question  of  exclusive 
power  and  concurrent  power  until  I  saw 
the  object  of  making  those  powers  only 
concurrent.  The  object  is  this,  that  for 
some  time  to  come  it  will  not  be  pos- 
sible for  the  Federal  Legislature  to  pass 
laws  on  these  subjects,  and  it  is  necessary 
to  have  some  laws  on  them— the  state 
laws  if  they  exist  —  until  federal  laws 
are  enacted;  but  the  momenta  federal  law 
is  passed  on  any  one  of  these  subjects, 
under  the  provision  under  the  head  of 
"States"  the  federal  law  prevails  over  the 
state  law. 

Dr.  Cockburn. — Not  so  far  as  they  are 
not  inconsistent. 

Mr.  REID. — Then  my  honorable  friend 
is  landed  in  this  extraordinary  position, 
that  he  seriously  proposes  that  we  are  to 
have  two  systems  of  ol:l-age  pensions,  and 
that  each  is  to  prevail  so  long  as  it  is  not 
inconsistent  with  the  other. 

Dr.  Cockburn. — No. 

Mr.  REID.— That  would  be  the  effect 
of  the  legislation. 

Dr.  Cockburn. — As  soon  as  -individual 
colonies  work  out  a  successful  scheme,  the 
Federal  Parliament  will  adopt  it,  and  then 
there  will  be  one  law — the  federal  law. 

Mr.  REID.— That  seems  beautifully 
simple,  but  it  really  is   not,  I  assure  the 


honorable  member.  The  sooner  that  hon- 
orable members  realize  this  central  fact 
t  li.it  any  one  of  the  subjects  specified  in 
clause  52  is  intended  to  bo  absolutely  and 
exclusively  within  the  province  of  the 
Federal  Parliament  the  better.  The  struc- 
ture of  the  clause  is,  as  it  is  for  the  reason 
I  have  mentioned,  that  until  there  are  some 
federal  laws  the  state  law  must  prevail 
to  keep  everything  alive — to  keep  the  ad- 
ministration of  these  subjects  alive.  If 
the  power  were  made  exclusive  honorable 
members  will  see  what  would  happen. 
The  moment  the  Federal  Constitution 
was  adopted  and  came  into  force  all  the 
state  laws  on  these  subjects  would  lapse, 
the  subject  would  have  passed  away  from 
the  state  into  the  province  of  the  Federal 
Legislature.  That  would  bring  about,  a 
state  of  confusion  which  we  and  the  drafts- 
men of  this  Bill  were  careful  to  avoid,  so 
that  the  point  put  by  my  honorable  friend 
(Dr.  Cockburn)  instead  of  making  the  pro- 
position of  the  honorable  member  (Mr. 
Howe)  more  eligible  really  is  rather  against 
it. 

Mr.  McMILLAN. — It  seems  to  me  that 
the  point  we  have  to  discuss  is  twofold ; 
first,  whether  this  is  exclusively  a  power 
which  should  be  given  to  the  state  Parlia- 
ments and  not  to  the  Central  Parliament, 
and  second,  whether,  even  in  the  very 
nebulous  and  doctrinaire  shape  we  may 
imagine,  this  is  a  power  which  ultimately, 
by  the  evolution  of  things,  may  be  taken 
over  by  the  Central  Parliament.  Is  it 
wise,  at  the  present  stage,  to  put  such  a 
power  in  the  Central  Parliament  ?  I  hold 
that  this  is  essentially  a  line  of  distinction 
between  centralization  and  real  federation, 
that  this  is  essentially  a  matter,  from  my 
point  of  view,  which  should  be  absolutely 
left  to  the  local  Parliaments.  On  the  very 
principle  of  federation  why  should  the 
states  in  one  part  of  Australia  have  to 
bear  the  pauperism  of  the  states  in 
another  part  ?  It  seems  to  me  that  it  is 
one  of  those  things  which  might  give  an 
immense  amount  of  trouble  in  placing  this 
Constitution   before    the   people    of    the 
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different  colonies.  We  want  to  retain  our 
autonomy  in  all  matters  essentially  of 
local  significance 

Mr.  WISE. — I  differ  from  my  honor- 
able colleagues  in  the  representation  of 
New  South  Wales  in  this  matter,  and  on 
one  ground  only— that  it  appears  to  me 
impracticable  to  devise  any  scheme  for 
giving  old-age  pensions  within  the  limits  of 
any  single  state.  Constituted  as  Australia 
is,  with  a  population  moving  about  from 
one  colony  to  another,  no  single  state  could 
safely  offer  to  the  labouring  population  the 
inducement  of  a  system  of  old-age  pensions 
with  a  certainty  that  its  resources  would 
not  be  used  by  those  who  had  no  title  by 
domicile  or  by  having  laboured  in  the  state 
to  the  benefits  of  them.  New  Zealand  is 
slightly  differently  constituted,  because 
there  is  not.  that  steady  flow  of  population 
from  New  Zealand  to  elsewhere  that  there  is 
in  these  colonies.  I  think  that  there  is  a 
slight  misunderstanding  as  to  the  object  of 
this  clause.  It  is  not  the  intention  of  those 
who  are  engaged  in  framing  a  Constitution 
that  all  the  powers  and  authorities  con- 
ferred by  clause  52  shall  be  immediately 
exercised  by  the  Federal  Parliament.  On 
the  contrary,  we  may  expect  that  many  of 
the  powers  and  authorities  conferred  by  this 
clause  will  continue  to  be  authorized  by  the 
states,  as  has  been  happening  in  the 
United  States,  possibly  for  a  century  after 
the  foundation  of  the  Commonwealth. 
Further,  and  I  do  not  wish  in  any  way  to 
extend  my  remarks,  it  seems  to  me  that 
there  is  another  consideration  which  ought 
to  weigh  with  us  in  considering  this  pro- 
posal. If  it  is  carried,  and  if  the  Federal 
Parliament  should  see  fit  to  use  the  powers 
which  would  thus  be  conferred,  nothing 
would  be  more  likely  to  stimulate  a  feeling 
of  interest  in  the  continuance  of  the  union 
than  the  fact  that  all  the  inhabitants  of 
the  Commonwealth  depended  on  its  con- 
tinuance for  their  support  in  indigence 
and  old  age.  It  would  strengthen  the 
feeling  in  favour  of  the  union,  just  as — if 
without  pedantry  I  may  go  back  to  an 
historical  example — the  foundation  of  the 


National  Debt  strengthened  the  feeling 
in  favour  of  William  the  Third  and  the 
Hanoverian  succession. 

Mr.  Reid. — Then  it  might  have  averted 
the  Civil  War  if  they  had  had  it  in 
America. 

Mr.  Barton. — If  they  had  pensioned  all 
the  negroes. 

Mr.  WISE.— It  might.  I  am  not  deal, 
ing  with  this  matter  from  interests  which 
are  stronger  than  interests  which  arise 
from  mere  pecuniary  advantages;  and  the 
interests  which  occasioned  the  civil  war 
were  not  those  which  would  be  restrained 
by  any  consideration  of  £  s.  d.  At  the 
same  time,  if  we  create  in  the  mind  of 
every  citizen  of  Australia  a  feeling  that  he 
has  a  living  pecuniary  interest  in  the  con- 
tinuance of  the  Union,  we  do  a  great  deal 
to  remove  possible  causes  of  difficulty  and 
danger  in  the  future.  But  my  main  reason 
for  supporting  it  is  that  I  believe  that  it 
is  utterly  impracticable  for  any  colony, 
working  by  itself,  to  establish  a  system  of 
old-age  pensions. 

Mr.  GLYNN. — The  representative  of 
New  South  Wales  (Mr.  Wise)  has  pointed 
out  the  chief  difficulty  which  will  operate 
in  not  allowing  federal  legislation  upon 
the  subject  of  old-age  pensions.  I  can, 
I  think,  speak  with  some  knowledge 
upon  the  matter,  because  I  am  a  member 
of  the  commission  which  has  been  ap- 
pointed in  South  Australia  to  deal  with 
the  whole  subject.  The  great  difficulty 
which  will  arise  in  formulating  a  scheme 
of  national  insurance  is  that  the  sphere  of 
the  operation  of  the  business  of  the  state 
would  not;  be  wide  enough.  Averages 
must  be  struck  on  a  wide  basis.  In  New 
Zealand  they  have  found  that  they  have 
had  to  abandon  one  class  of  State  insurance 
— they  have  had  no  scheme  of  old-age 
pensions  yet,  but  I  refer  to  the  industrial 
branch — because  the  limits  of  work  were 
not  wide  enough  to  allow  of  any  certainty 
between  the  premium  paid  and  the  busi- 
ness that  would  correspond  to  these  pay- 
ments In  Australia  there  is  another 
difficulty  which  will   be  experienced,  and 
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it  is  a  difficulty  winch  will'  not  op< 
bo  much  iii  any  of  the  older  countries  of 
Europe.  Our  population  is  comparat  ively 
migratory  in  character.  No  system  of  old- 
age  pensions,  no  matter  what  you  might 
adopt,  would  be  financially  satisfactory, 
unless  the  benefits  were  postponed  from 
periods  varying  from  40  to  60  years.  In 
Germany  70  is  the  limit;  in  Denmark,  I 
think,  G5  ;  in  French  schemes  which  have 
been  tried  and  regarded  as  unworkable  there 
was  a  limit  of  something  like  70  years.  In 
this  country,  owing,  to  the  migratory  cha- 
racter of  our  population,  federal  provision 
should  be  made,  because  otherwise,  after  the 
comiug  into  operation  of  this  system  in  a 
state — say,  South  Australia — a  man  leaving 
would  lose  his  grip  upon  the  benefits  that 
would  accrue  to  him  in  going  to  another 
colony.  From  the  purely  actuarial  point 
of  view  I  should  rather  prefer  a  system 
of  federal  insurance  than  a  system  of 
pensions  provided  by  particular  states. 
Again,  it  has  been  said  by  Mr.  Iieid 
that  we  shall  be  in  this  matter  interfering 
with  the  power  of  state  legislation,  because 
the  Federal  Parliament  will,  while  it  legis- 
lates, have  exclusive  power.  I  do  not, 
however,  think  that  this  is  the  operation 
of  the  section  under  the  heading  of  "  the 
States  P  to  which  the  right  honorable 
gentleman  has  referred. 

Mr.  Eeid. — What  I  say  is  that  when 
the  Federal  Legislature  legislates  upon 
any  matter  dealt  with  in  this  clause  its 
legislation  will  take  the  place  of  the  legis- 
lation of  the  states,  so  far  as  they  are  con- 
sistent. 

Mr.  GLYNN. — I  understand  the  posir 
tion  of  the  right  honorable  gentleman,  but 
you  cannot  have  inconsistent  legislation 
which  will  endow  the  Federal  Parliament 
with  the  power  of  giving  old-age  pensions. 
Moreover,  I  think  the  more  efficient  way 
is  to  give  this  power  to  the  Federal  Par- 
liament, trusting  in  the  united  wisdom  of 
those  who  represent  the  colonies  in  the 
Federal  Parliament,  and  believing  that 
they  will  not  pass  any  scheme  if  after  a 
little  experience  of  the  working  of  the 
[Mr.  Glynn. 


Parliament  they  find  that  a  Bohdme  of  the 
kind  will  be  more  effectively  worked  by 
the  b  Matures. 

Mr.    KINGSTON. —  I    shall     be    found 
supporting    tta   p  tWe   of   South 

Australia  (Mr.  Howe),  and  I  trust  that  he 
will  press  the  amendment  to  a  division. 
I  am  fortified  in  the  view  I  take  by  the 
reflection  that  not  only  is  the  hftnon 
member  who  has  j  ust  sat  down  (Mr.  Glynn) 
a  member  of  the  commission  appointed  in 
South  Australia  for  the  express  purpose  of 
considering  this  question,  but  Mr.  Howe 
himself  occupies  a  similar  position,  and 
the  active,  interest  he  has  shown  in  the 
subject,  and  the  attention  he  has  un- 
doubtedly given  to  the  consideration  of  it, 
and  the  ripe  experience  of  both  honorable 
members,  entitles  their  view  to  receive  the 
serious  consideration  of  the  Convention. 
We  are  much  indebted  to  Mr.  Howe  for 
the  mode  in  which  he  has  brought  the 
matter  under  our  notice,  appealing  alike  to 
our  reason  and  to  our  sympathies.  I  can- 
not follow  the  objection  which  has  been 
taken  by  some  honorable  members  to  the 
amendment.  It  has  been  put  to  us  thai 
if  we  embody  this  power  in  clause  52  the 
effect  will  be  to  give  exclusive  jurisdiction 
to  the  Commonwealth  Parliament.  Is  it 
to  be  believed  that  that  will  be  the  natural 
result?  Certainly  it  would  not.  Section  52 
is  express  in  its  terms,  and  is  in  contradis- 
tinction to  section  53,  which  declares  that 
the  Commonwealth  Parliament  shall  have 
exclusive  jurisdiction  in  respect  to  certain 
specified  matters  But  we  are  not  dealing 
with  section  53,  but  with  section  52,  in  re- 
gard to  which  the  position  is  different  alto- 
gether. Furthermore,  by  section  99  it  is 
provided  that  all  powers  which  at  the 
establishment  of  the  Commonwealth  are 
vested  in  the  Parliaments  of  the  several 
colonies  are  to  continue,  subject  to  the  pro- 
vision that  where  the  federal  legislation 
and  the  state  legislation  happen  to  clash, 
the  federal  legislation  shall  prevail.  What, 
then,  are  we  afraid  of?  All  that  is  sought 
at  the  present  moment  is  to  give  power  to 
the  Federal  Parliament,  if  they  see  fit.  to 
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legislate  upon  this  question.     If  they  do 
not  see  fit  to  legislate  for  a  time,  the  power 
which    at    present    rests    with     the    local 
Legislatures  will  continue  in  fall  force  and 
effect.    And  the  result  is  that  the  gloomy 
predictions  which  are  indulged  in  by  some 
honorable  members  simply  amount  to  this : 
That  they  are   not  prepared  to  trust  the 
Federal  Parliament  in  this  matter.     They 
consider  that  the  probability  is  that  the 
Federal    Parliament  will   legislate  in  the 
matter.     If  the  Federal  Parliament  does 
not  there  can   be  no  fear  of  the    conse- 
quences.    But  it  is  feared   that  if  they  do 
legislate  they  will  legislate  in  such  a  way 
as  will  be  inimical  to  the  best  interests  of 
the  Federation  and  the  states.    Sir,  I  have 
no  such  fear.     I  think  that  we  are  calling 
into  existence  a  body  which  should  com- 
mand the  full  confidence  and  respect  of  this 
community.    I  am  inclined  to  confer  upon 
them  the  greatest  powers.     And  if  there 
were  any  comparison  between  the  provincial 
Legislatures  and  the  Federal  Legislature, 
I  should  be  inclined  to  say  that  the  pro- 
bability is  that  the  wisest  provision  would 
be  for  legislation  upon  this  subject  to  be 
carried  into  effect  by  the  body  having  the 
widest  representation,  and  not  by  the  Par- 
liament  of   any    particular    state.      I  do 
trust  under  these  circumstances — especi- 
ally when  we  have  the  recommendation  of 
gentlemen  whose  special  business  it  has 
been   to  inquire  into  this   question,  and 
when  we  are  told   by  them  that  any  at- 
tempt   to  deal    with    this    question    pro- 
vincially  gives   rise  to    great    difficulties, 
which  can  be  more  satisfactorily  obviated 
by   the    federal    body — it    being,    I    say, 
their  conviction  that  federal  legislation  can 
best  grapple  with   the  question,  I  would 
ask  this  Convention  to  trust  the  Federal 
Parliament  which  it   is  proposed   to  call 
into  existence,   in  the   sure    and    certain 
hope  that  in  the  exercise  of  their  powers 
they  will  legislate  wisely  and  well. 

Mr.  BARTON.— As  far  as  my  humble 
judgment  extends,  I  can  scarcely  conceive 
of  a  subject  as  little  fitted  for  federal 
action  as  this  question,.     It  seems  to  me  to 


have  been  a  recognised  thing  from  the 
beginning  that  matters  of  external  con- 
sideration and  matters  of  common  concern 
that  cannot  be  best  dealt  with  by  indi- 
vidual state  legislation  should  be  within 
the  province  of  the  federal  authority.  It 
seems  to  me  to  be  inconceivable  that  while 
we  leave  to  the  several  provinces  the 
management  of  their  lands,  the  manage- 
ment of  their  industrial  concerns,  and  the 
making  of  their  labour  laws,  we  should 
nevertheless  say  to  them — "  You  may  ruin 
half  of  your  people  by  land  laws,  ruin  half 
of  them  by  sumptuary  laws,  and,  neverthe- 
less, we,  when  you  have  done  your  work  of 
ruin,  will  take  over  your  poor  as  a  Com- 
monwealth, and  pay  them  a  pension." 
The  responsibility  should  be  made  to  rest 
with  the  power ;  and,  while  the  power 
remains— as  it  ought  to  remain — with  the 
various  states  in  respect  to  their  territory, 
their  land,  and  their  social  and  domestic 
concerns,  the  result  of  the  exercise  by 
them  of  that  power  should  remain  with 
those  states. 

Mr;  HASSELL. — I  have  great  sympathy 
with  the  amendment  which  has  been 
moved  by  Mr.  Howe,  and  I  hope  that  he 
will  press  it  to  a  division.  I  wish  to 
accord  my  support  to  him.  I  think  this  is 
a  question  of  such  importance  that  it 
should  not  be  left  to  the  local  Parliaments, 
but  should  be  dealt  with  by  the  Federal 
Legislature.  Therefore  it  is  that  I  support 
Mr.  Howe's  amendment. 

Sir  JOHN  DOWNER.— I  am  sure  that 
we  are  all  very  much  obliged  to  Mr.  Howe 
for  the  manner  in  which  he  has  brought 
this  matter  before  the  Convention,  but  it 
seems  to  me  that  we  have  sufficient  contro- 
versial matters  to  deal  with  already  with- 
out increasing  the  area  of  difference.  I  agree 
entirely  with  what  Mr.  Trenwith  has  said. 
Whether  this  is  a  proper  matter  for  fede- 
ral legislation  or  not,  every  one  will  admit 
is  doubtful.  Certain  gentlemen  who  have 
taken  a  considerable  amount  of  trouble  in 
the  consideration  of  the  matter,  have  come 
to  one  conclusion,  and  certain  other  gentle- 
men who  have  considered  the  subject  come 
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to  another  conclusion.  It  is,  at  all  events, 
a  highly  debatable  question,  and,  being 
a  highly  debatable  question,  would  it  not 
be  better  to  leave  it  out  of  this  Bill  at  the 
present  time?  The  Bill  gives  power  to  the 
states  to  commit  this  jurisdiction  to  the 
Commonwealth  whenever  they  think  it  is 
the  proper  matter  for  federal  action.  I 
have  every  sympathy  with  my  honorable 
friend  who  has  proposed  this  amendment, 
and  every  wish  to  support  him,  but  I  am 
at  the  same  time  exceedingly  anxious  that 
no  fresh  trouble  should  be  added  to  the 
troubles  which  arealready  almost  more  than 
we  can  satisfactorily  deal  with  ;  and  I  can 
conceive  of  no  addition  to  the  Bill  which 
will  be  more  fruitful  of  differences  and  of 
controversy  than  that  which  is  proposed 
by  Mr.  Howe. 

Mr.  PEACOCK.— I  think  that  all  of  us 
will  agree  that  the  representative  of  South 
Australia  (Mr.  Howe)  has  brought  this 
matter  forward  in  a  manner  which  com- 
mands our  sympathy  ;  and  we  shall  agree 
also  that  this  is  a  question  in  which  the 
people  outside,  especially  the  working- 
classes,  take  a  great  amount  of  interest. 
I  agree  with  what  has  been  said  by  Mr. 
Reid  and  by  Mr.  Trenwith,  that  it  would 
be  wrong  on  the  part  of  people  outside  to 
form  the  opinion  that  there  is  no  sym- 
pathy evinced  in  this  matter  on  the  part 
of  the  members  of  the  Convention.  I 
should  regret  very  much  if  people  thought 
that  there  was  that  lack  of  sympathy  on 
the  part  of  honorable  members  in  con- 
nexion with  the  question.  But,  at  the  same 
time,  I  agree  with  Mr.  Trenwith  that  if  an 
amendment  such  as  is  proposed  were  carried, 
there  would  be  the  greatest  difficulty  in  re- 
sisting other  demands  which  would  be  made 
to  engraft  upon  this  Constitution  proposi- 
tions dealing  with  a  variety  of  subjects 
which  would  very  much  increase  the  per- 
plexity that  already  exists  in  preparing  a 
satisfactory  federal  scheme.  If  it  be  right 
that  the  Federal  Parliament  should  deal 
wTith  the  cases  of  those  of  our  fellow  citi- 
zens who  have  been  so  unfortunate  as  to 
grow  old  without  providing  themselves 
[Sir  John  Doivner. 


with  sufficient  means  of  subsistence, 
would  it  not  be  equally  right  to  in- 
clude under  this  Constitution,  to  be  dealt 
with  by  the  Federal  Parliament,  mat- 
ters relating  to  our  sick  and  infirm  1 
If  because  we  are  brothers  of  Australia, 
the  poor  in  one  part  are  to  receive  con- 
sideration from  the  Federal  Parliament, 
would  not  that  also  apply  to  those  who 
are  in  our  different  hospitals — our  dif- 
ferent benevolent  institutions  ?  And 
how  will  we  be  able,  if  this  amendment  be 
carried,  to  resist  an  amendment  moved  by 
some  other  member  of  the  Convention  in 
the  direction  I  have  indicated  1  And  if 
it  be  right  in  connexion  with  this  matter, 
would  it  not  be  a  debatable  question  as  to 
whether  we  should  not  consider  the  whole 
question  of  empowering  the  Federal  Par- 
liament to  determine  the  best  form  of 
education  for  our  young  children  ?  If  we 
carry  this  amendment  we  will  be  loading 
the  Federal  Constitution  so  heavily  that 
it  will  cause  a  feeling  outside,  and  par- 
ticularly in  our  local  Parliaments,  that 
this  Convention  is  attempting  a  system  of 
unification  rather  than  a  system  of  federa- 
tion ?  And  if  it  be  true,  as  has  been 
stated — and  I  am  not  going  to  venture 
my  opinion  against  the  opinions  of  the 
legal  members  of  the  Convention — that 
the  local  Parliament  will  still  be  able  to 
deal  with  this  question,  I  will  ask  any  of 
the  practical  politicians  in  this  chamber — 
and  numbers  of  them  have  been  connected 
with  politics  long  before  ever  I  thought  of 
the  subject — whenever  the  question  comes 
up  for  consideration  in  the  local  Parliament, 
will  it  not  be  urged  by  those  who  are 
opposed  to  old  age-pensions  that  the  mat- 
ter should  be  left  to  the  Federal  Parlia- 
ment, with  the  result  that  nothing  will  be 
done,  and  thus  great  harm  will  ensue  to 
a  movement  which  it  appears  to  me  is  not 
now  in  a  practical  way  before  the  different 
colonies,  and  upon  which  we  require  fur- 
ther information  ?  For  these  reasons  I 
urge  my  honorable  friend  not  to  press 
his  amendment  to  a  division,  as  I  believe  he 
will  thereby  be  doing  harm  to  a  movement 
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to  which  every  one  wishes  success,  no 
matter  what  his  views  on  local  politics  may 
be,  and  which  will  better  the  unfortunate 
condition  of  those  of  our  aged  fellow  colo- 
nists who,  when  distress  comes  on  them, 
have  no  means  of  obtaining  sustenance.  If 
the  amendment  is  pressed  to  a  division,  I 
shall  be  found  opposing  it,  not  because 
I  have  no  sympathy  with  the  feeling  that 
has  prompted  it,  but  because  I  think  we 
are  loading  the  Federal  Constitution  too 
much,  and  that  if  we  add  this  amendment, 
we  cannot  resist  other  amendments  of  a 
similar  nature  which  may  be  proposed  by 
other  members  of  the  Convention. 

Mr.  SYMON  (South  Australia).— I  rise 
to  support  the  request  that  my  honorable 
friend  (Mr.  Peacock)  has  addressed  to  my 
honorable  friend  (Mr.  Howe) — not  to  press 
this  amendment  to  a  division.  It  is 
exceedingly  undesirable  that  we  should 
put  on  record  either  the  carrying  of  this 
amendment  or  that  we  negative  it.  In 
either  case  our  decision  is  liable  to  mis- 
apprehension. If  we  negative  the  amend- 
ment, that  fact  may  be  used  by  the  covert 
and  sinister  enemies  of  the  federal  cause 
in  order  to  show  that  the  Federal  Parlia- 
ment is  not  to  be  clothed  with  the  power 
to  do  justice  to  those  in  distress  and  diffi- 
culty ;  and,  on  the  other  hand,  if  we  carry 
the  amendment,  we  shall  undoubtedly  be 
withdrawing  from  the  states  a  matter 
which  is  one  of  purely  domestic  or  local 
concern,  and  one  which,  despite  the 
remarks  of  my  honorable  friend  (Mr. 
Wise)  on  the  subject,  the  state  Parlia- 
ments are  much  more  competent  to 
deal  with  than  the  Federal  Parliament 
can  possibly  be.  If  there  are  difficul- 
ties in  the  way  of  dealing  with  this 
question  in  the  local  Parliaments — and 
that  is  the  only  question  which  Mr.  Wise 
urged  in  support  of  the  amendment — if 
there  are  difficulties  in  the  way  of  local 
legislation,  as  undoubtedly  there  will  be, 
in  dealing  with  a  complicated  and  trouble- 
some subject  of  this  sort,  those  difficulties 
will  be  tenfold  in  the  Federal  Parliament, 
which  will  not  only  have  to  deal  with  the 


subject  as  a  large  national  question,  but 
will  also  have  to  recognise  diverging  in- 
terests and  diverging  claims  in  the  different 
colonies.     I  wish   to  add  a  few  words  in 
support  of   what  Mr.  Reid  has  said  as  to 
the  effect  of  inserting  these  provisions  in 
the  Bill.     I  think   it  cannot  be  too  em- 
phatically  declared    and    too    constantly 
borne    in    mind    that    the    moment    the 
federal  authority  legislates  the  legislative 
provisions  in  this  Bill  are  exclusive.    They 
are    either    exclusive    or   concurrent.     If 
they  are  concurrent  it  would  be  most  mis- 
chievous to  have  the  power  to  legislate  in 
regard  to  old-age  pensions  exercised  con- 
currently by  the  Federal  Parliament  and 
the  Legislatures  of  the  states.      Look  at 
the    struggles  there    would    be ;    look  at 
the    opportunities  for    corruption ;    look 
at  the  difficulties  that  might  be  occasioned 
in  the  state  Legislatures  in  connexion  with 
a  matter  of  this  sort,  supposing  there  was 
already  a  system  of  state  pensions,  and  it 
was  sought  also  to  introduce  a  system  of 
national  pensions.     But  if  this   power  is 
exclusive,  as  I  have  no  hesitation  in  affirm- 
ing my  own  personal  view  that  it  is,  you 
may  have  in  one  colony  a  system  of  state 
pensions  prevailing  on  a  fairly  liberal  scale, 
and  your  national  and  Federal  Parliament 
introducing    another    system    which    the 
state  may  regard  as  parsimonious,  and  yet 
the  federal  legislation  will  wipe  away  the 
local    legislation    on  the   subject.     Now, 
it    is    clear    that    the    opportunities  for 
difficulties    to    arise    through    the    door 
being    open    for  all    manner   of   discon- 
tent and   bitterness  on  this  subject  will 
be    something     we     cannot     exaggerate, 
and    which    we    ought    to    do    our    very 
best  to  avoid.     This  being,  therefore,  as  I 
believe,  a  matter  of  purely  local  concern,  it 
ought  to  be  left  to  the  local   Parliaments, 
and  I  emphatically  agree  with  Mr.  Peacock 
that  we  have  no  more  right  to  introduce 
this  question  than  we  have  to  introduce 
the  control   of   education,   which   we   all 
agree  should  be  left  to  the  local  Parlia- 
ments.    No  one  can  feel  more  deeply  than 
I  do  the  earnest  and  thorough  manner  in 
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which  Mr.  Howe  introduced  this  subject 
to  the  Convention.  Our  sympathies  are 
with  him.  Our  feeling  is — and  I  think 
the  fact  ought  to  be  thoroughly  well 
known — that  this  is  a  matter  for  domestic 
concern,  just  as  all  ofher  similar  matters 
are.  Therefore,  Mr.  Howe  will  be  acting 
wisely,  and  in  that  spirit  which  I  am  sure 
always  influences  him,  and  will  promote 
the  progress  of  our  business,  if  he  will 
withdraw  his  amendment,  and  not  press  it 
to  a  division. 

Mr.  LEAKE  (Western  Australia). — In 
considering  this  amendment,  the  view  that 
strikes  me  is  that  pensions  may  be  of  two 
kinds.  There  may  be  state  pensions  or 
there  may  be  federal  pensions  ;  and,  there- 
fore, unless  this  provision  is  adopted,  as 
proposed  by  Mr.  Howe,  what  power  will  the 
Federal  Parliament  have  to  provide  pen- 
sions for  its  Judges?  I  merely  give  that 
case  as  an  illustration.  Is  it  intended  to 
deprive  the  Federal  Parliament  of  the 
power  to  pension  the  civil  servants  of  the 
Commonwealth  ? 

Mr.  Glynn. — This  is  altogether  exclu- 
sive of  that. 

Mr.  LEAKE. — What  power,  without 
this  provision,  has  the  Federal  Govern- 
ment to  allow  pensions  ? 

Mr.  Glynn. — Ample  power. 

Mr.  LEAKE. — Under  what  provisions? 

Mr.  Glynn. — Under  its  general  control. 

Mr.  McMillan. — They  are  exclusively 
federal. 

Mr.  LEAKE.— If  that  is  so,  my  objec- 
tion is  met.  As  I  understood  the  argu- 
ments of  most  honorable  members,  the 
intention  was  to  place  the  civil  servants 
of  the  state  on  a  more  favorable  footing 
than  the  civil  servants  of  the  Federal 
Government ;  but  if  the  Federal  Govern- 
ment has  the  power  to  control  this  ques- 
tion of  pensions,  well  and  good,  because  I 
take  it  it  was  never  intended  that  the 
civil  servants  of  the  Commonwealth  should 
be  deprived  of  a  privilege  which  the  civil 
servants  of  the  state  possess. 

Mr.  REID  (New  South  Wales).— I  would 
not  have  again  addressed  myself  to  this 
[Mr.  Symon. 


question,  but  for  the  importance  which  it 
has  assumed,  especially,  in  view  of  the 
haziness  in  some  honorable  members' 
mil  ids  as  to  the  real  scope  of  this  clause 
52.  I  cannot  conceive  how  any  honorable 
member  of  this  Convention  can  fail  to 
understand  that  all  these  powers  in  clause 
52  are  powers  which  are  inserted  there  in 
order  that  the  Federal  Parliament,  as  soon 
as  possible,  shall  make  them  exclusive 
powers  of  the  Federation.  Take  the  rais- 
ing of  customs,  for  example. 

Mr.  Kingston.-— Oh,  that  is  expressly 
provided  for. 

Mr.  REID. — Indeed  it  is  not  in  this 
clause. 

Mr.  Kingston. — But  there  is  express 
provision  elsewhere  in  the  Bill. 

Mr.  REID.  —  Then  take  borrowing 
money  on  the  public  credit  of  the  Com- 
monwealth. 

Mr.  Kingston. — That  is  as  necessity 
arises. 

Mr.  REID.— Take  the  postal,  tele- 
graphic, telephonic,  and  other  like  services. 
Take  navigation  and  shipping  ;  take  the 
naturalization  of  aliens ;  take  the  waters 
of  the  Murray  and  the  Darling. 

Sir  George  Turner. — -They  say  you 
won't  let  them  take  them. 

Dr.  Cockburn. — We  will  take  them  by- 
and-by. 

Mr.  REID. — It  is  really  almost  startling 
to  find  that  we  have  been  on  this  Bill  so 
long,  and  yet  some  honorable  members  do 
not  see  the  foundation  of  the  whole 
enterprise. 

Dr.  Cockburn.— ^That  is  what  I  am 
surprised  at. 

Mr.  REID. — And  do  honorable  members 
seriously  believe,  seriously  look  forward  to 
a  vista  of  state  and  federal  legislation  on 
these  33  different  subjects  running  con- 
currently ?  I  could  understand  a  lawyer 
enjoying  such  a  prospect,  but  no  other 
human  being. 

Dr.  Cockburn. —  Not  necessarily,  but 
not  forbidden. 

Mr.  REID. — And  therefore  they  are 
matters  of  discretion  ? 
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Dr.  Cockburn. — Yes. 

Mr.  REID. — What  an  awful  discretion  ! 
New,  turning  away  from  that  point  to  the 
merits  of  this  matter,  there  is  no  mem- 
ber of  this  Convention  who  sees  more 
clearly  than  T  do  that  there  must  be  some 
system  in  each  of  these  states  of  the 
nature  of  old-age  pensions.  From  experi- 
ence in  New  South  Wales,  I  see  that  the 
state  of  things  in  the  colonies  has  become 
such  that  some  scheme  of  the  kind  will  be 
absolutely  necessary.  There  is,  all  through 
Australia,  a  displacement  of  men  who 
have  risen  in  years,  which  really  leaves 
the  old  men  of  these  colonies  in  a  most 
humiliating  position,  and  I,  for  one,  have 
come  to  the  point  at  which  I  emphatically 
believe  in  a  system  of  old-age  pensions 
in  connexion  with  the  different  states. 
But  do  not  let  us  forget  that  under 
the  state  arrangement  of  such  matters 
there  are  scores  of  systems  which  can 
be  carried  out,  but  under  the  federal 
jurisdiction  the  source  of  the  re- 
venue for  these  old-age  pensions  will 
be  strictly  limited  to  Customs  or  direct 
taxation.  There  is  no  power  in  the 
Federal  Parliament  to  carry  out  ideas 
which  have  been  suggested  with  great 
force  in  the  different  colonies  that  these 
pensions  should  be  derived  by  a  certain 
system  of  licences  on  places  of  popular 
entertainment — taxes  on  admissions  to 
theatres  and  race-courses.  In  our  colony 
a  select  committee  reported  that  the  fund 
should  be  made — I  am  speaking  from 
memory  —  by  some  charge  on  public 
amusements,  race-courses,  and  so  on,  and 
taxes  on  various  persons,  licensed  book- 
makers, for  example. 

An  Honorable  Member. — That  is  pro- 
vincialism, purely. 

Mr.  REID. — My  honorable  friend  surely 
sees  that  the  provincial  Legislature  having 
the  command  of  all  these  sources  of  re- 
venue for  old-age  pensions  will  be  in  a 
vastly  better  position  for  bringing  them 
into  effect  than  a  body  which  is  limited,  as 
this  federal  power  will  be,  to  find  the  money 
for  these  old-age  pensions  out  of  its 
[2] 


particular  sources  of  revenue.  I  would  not 
have  spoken  again  but  for  the  importance 
which  this  matter  has  assumed.  I  can  see 
that  there  is  no  prospect  of  this  amend- 
ment being  withdrawn,  and  therefore  I 
cordially  agree  with  the  other  honorable 
members  who  wish  it  to  be  understood 
that,  in  voting  as  we  intend  to  do,  it  is 
not  because  we  have  no  wish  to  see  the 
system  of  old-age  pensions  established 
here,  but  because  we  believe  the  states 
will  have  sources  for  establishing  such  a 
system  infinitely  better  than  those  at  the 
disposal  of  the  Federal  Parliament. 

Mr.  HOWE  (South  Australia).— I  do 
not  rise  for  the  purpose  of  closing  this 
debate,  but  to  thank  honorable  members, 
even  those  who  have  opposed  the  amend- 
ment, for  the  way  in  which  they  have  dis- 
cussed the  matter.  The  Premier  of  New 
South  Wales  admits  the  desirability  of — 
in  fact,  that  he  believes  in  —  old-age 
pensions,  but  he  considers  that  the  ques- 
tion should  be  left  to  each  individual 
state.  Now,  I  have  given  this  subject 
a  great  deal  of  consideration.  I  would 
not  have  occupied  the  time  of  this  Con- 
vention a  moment  if  I  could  have  brought 
my  thoughts  to  run  in  the  same  groove  as 
his.  The  more  I  think  over  the  matter, 
the  more  I  read  of  the  subject,  the  more  I 
am  convinced  that  it  is  one  for  a  Federated 
Australia — that  it  is  a  national  question. 
Do  we  not  hear  the  Premier  of  each  of 
these  colonies  tell  us  at  the  public  ban- 
quets given  throughout  the  length  and 
breadth  of  the  land  that  we  want  to  con- 
stitute Australia  a  nation?  Now,  I  say 
that  the  poor  of  the  nation  belongs  to 
the  nation,  and  not  to  any  individual 
parish  or  any  individual  province.  You 
have  admitted  here  that,  within  the  four 
corners  of  this  Bill,  the  Federal  Parliament 
will  have  power  to  pension  its  officers  in 
high  positions,  and  that  they  will  not,  and 
that  they  shall  not,  contribute  towards 
old-age  pensions  which  are  received  from 
the  nation,  but  under  my  proposal  I 
wish  to  bring  these  humbler  citizens 
within    the    scope    of    this    Act.       It   is 
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my  desire  that  the  workers  of  Australia 
— the  workers  of  this  nation  that  is  going 
to  be — shall  be  participators,  though  in  ;i 
humbler  manner,  of  the  privileges  enjoyed 
by  those  placed  in  high  authority.  Not- 
withstanding the  arguments  of  honorable 
members  who  have  taken  objection  to  my 
motion,  I  am  actuated  by  a  desire  to  secure 
true  federation.  I  preached  federation 
long  before  it  was  a  popular  cause  in  this 
colony,  and  many  years  ago  I  travelled 
throughout  the  length  and  breadth  of  my 
constituency  advocating  it.  I  would, 
therefore,  be  the  last  to  oppose  any  obstacle 
to  its  consummation.  I  have  brought 
forward  this  amendment  not  to  weaken 
federation,  but  to  strengthen  it.  Here, 
in  Australia,  we  have  a  great  continent, 
divided  from  the  rest  of  the  world 
by  thousands  of  miles  of  ocean,  and  how 
much  more  easy  will  it  be  for  United 
Australia  to  undertake  the  administration 
of  a  pension  fund  than  it  is  for  countries 
in  the  old  world — take,  for  example,  the 
great  German  Empire — to  do  so.  The 
people  in  those  countries  are  not  all  on  the 
same  plane,  as  we  are  in  Australia.  Their 
populations  are  made  up  of  people  of  dif- 
ferent nationalities.  Yet  the  wise  and 
learned  of  the  great  nation  of  Germany — 
a  countr}r  foremost  amongst  the  great 
nations  of  the  earth — have  introduced  a 
measure  giving  to  their  workers  that 
which  I  seek  to  give  to  the  workers  of  Aus- 
tralia. It  is  more  difficult  to  administer  a 
system  like  this  in  a  country  like  Germany, 
where  the  people  are  not  all  of  the  same 
race,  and  do  not  all  speak  the  same  lan- 
guage, than  it  would  be  here,  where  we 
are  bound  together  by  ties  of  kindred,  and 
where  we  have  common  mutual  interests. 
The  workers  of  this  continent  must  for 
ages  be  a  migratory  class,  they  must 
go  from  one  part  of  Australia  to  another 
to  seek  employment ;  but  even  if  they 
move  from  the  Southern  Sea  to  the  Indian 
Ocean  I  want  them  all  to  be  subject  to  the 
same  law.  But  I  do  not  want  to  pauperize 
them.  My  object  is  to  wipe  away  pauper- 
ism altogether  so  far  as  the  working  and 
[Mr.  Howe. 


deserving  poor  of  Australia  are  concern (Vi. 
That  will  be  done  some  day.  All  the 
philanthropists  and  the  leading  states- 
men of  the  world  recognise  that  fact, 
and  why  should  we  in  Australia  lag  be- 
hind ?  Are  we  afraid  to  give  power 
to.  the  representatives  who  will  be 
elected  by  the  whole  people  of  Australia 
to  carry  out  the  humane  system  of 
which  I  have  been  speaking  ?  I  see 
no  reason  why  any  impediment  should 
be  thrown  in  the  way  of  my  suggestion. 
We  have  not  hesitated  to  federate  the 
Postal  departments  of  the  various  colonies. 
We  say  that  every  individual  post-office 
throughout  Federated  Australia  shall  be 
subject  ito  the  control  of  the  federal 
authority.  Every  one  of  these  post-offices 
can  be  made  an  office  of  registration  for 
the  carrying  out  under  the  Federal  Go- 
vernment of  the  scheme  which  I  have 
proposed.  So  far  as  the  remarks  of  the 
honorable  and  learned  member  (Mr.  Bar- 
ton) are  concerned,  I  regret  that  his  views 
should  be  such  as  he  has  expressed.  He 
says  that  he  does  not  wish  to  make  this 
a  national  matter;  that  this  is  purely  a 
provincial  matter,  and  is  a  subject  which 
should  not  be  introduced  here.  That  is 
the  old  cry.  Leave  the  suffering  and  de- 
serving poor  to  parish  relief.  That  is 
what  we  want  to  abolish  in  Australia. 

Mr.  Deakin. — That  was  not  Mr.  Bar- 
ton's argument. 

Mr.  Barton. — I  never  said  a  word  of 
the  sort,  nor  a  word  that  was  like  a  word 
of  the  sort. 

Mr.  HOWE.— Did  I  understand  the 
honorable  and  learned  member  to  ask 
why  should  one  portion  of  Australia  pay 
the  cost  of  relieving  the  pauperism  of 
another  part  ? 

Mr.  Barton. — No,  that  was  another 
honorable  member's  argument.  What  I 
said  was  this  :  That  the  states,  by  their 
social  and  domestic  systems,  might  manu- 
facture paupers  and  leave  them  for  the 
Federation  to  pension. 

Mr.  HOWE. — If  we  made  it  a  national 
affair  would  not  that  be  impossible  1 
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Mr.    Barton. — Not  unless  the  federal 
authority  takes  over  control  of  the  land. 

Mr.  HOWE.  —  I  have  already  said 
that  any  system  to  be  effective  must 
be  compulsory.  If  I  have  anything  to 
do  in  the  framing  of  an  old-age  system 
by  the  Parliament  of  Federated  Australia 
I  shall  insist  upon  every  worker  con- 
tributing to  a  certain  fund.  As  I  have 
already  pointed  out,  the  best  of  our 
citizens  now  try  to  make  provision  for  a 
rainy  day.  Do  not  the  records  of  our 
financial  institutions  show  that  this  is  so  1 
Have  not  the  workers  of  Australia  been 
praised  for  the  thrift  which  they  have 
exercised  ?  Certainly  that  is  so.  But, 
unfortunately,  as  I  have  already  shown, 
failure  often  overtakes  these  institutions. 
They  collapse,  and  the  provision  which  the 
workers  thought  they  had  made  for  their 
declining  days  vanishes.  No  system  but 
a  national  institution,  through  which  they 
can  contribute  from  year  to  year  during  a 
vigorous  life,  and  thus  make  provision  for 
the  time  when  they  will  be  incapable  of 
longer  supporting  themselves  will  give 
security  to  the  workers.  I  have  been 
told  by  some  honorable  members  that  I 
am  preaching  socialism,  but  I  love  liberty 
as  much  as  any  man  does,  and  I  do  not 
wish  to  deprive  any  individual  of  his 
liberty.  But  there  are  some  things  which 
a  nation  can  achieve  which  cannot  be  suc- 
cessfully carried  out  by  an  individual  or 
any  section  of  the  people,  and  this  is  one 
of  them.  I  have  been  asked  by  the  hon- 
orable and  learned  member  (Mr.  Symon), 
whose  advice  I  very  often  follow,  to  with- 
draw this  amendment.  If  I  had  not  given 
to  this  subject  the  attention  which  I  have 
devoted  to  it  for  a  considerable  time,  I 
should  accept  his  advice ;  but  I  had 
thought  over  the  matter  long  and  ear- 
nestly before  I  introduced  it  to  the  notice 
of  the  Convention  at  Adelaide.  I  again 
brought  it  forward  during  our  sittings  in 
Sydney  ;  and  now,  for  the  third  time,  I  ask 
honorable  members  to  give  the  proposal 
their  support.  If  I  thought  that  the 
carrying  of  this  motion  would  jeopardize 


federation,  or  hinder  it  at  all,  I  should 
not  persist  in  it.  I  believe,  however,  that 
the  carrying  of  the  amendment  will  be  of 
assistance  to  federation.  If  we  can  tell 
the  workers  of  this  nation  which  wre  are 
about  to  build  up  that  whatever  they 
contribute  to  a  pension  fund  will  be  avail- 
able for  their  future  support,  that  they 
need  not  fear  bankruptcy  or  corrupt  and 
reckless  management,  and  that  their 
independence  will  be  secured  from  man- 
hood to  the  day  of  their  death,  I  think 
that  that  will  strengthen  the  great 
cause  for  which  we  are  working.  I 
thank  honorable  members  for  the  kind 
way  in  which  they  have  dealt  with  the 
motion,  whether  they  have  spoken  for  or 
against  it,  Of  course  I  value  chiefly  the 
proffered  assistance  of  those  who  will  be 
found  voting  with  me  when  a  division  is 
called  for.  I  have  every  desire  to  oblige 
my  honorable  and  learned  friend  (Mr. 
Symon),  but  I  honestly  feel  that  I  should 
be  doing  myself  an  injustice,  and  that  the 
cause  which  I  have  so  much  at  heart  would 
be  jeopardized  if  I  withdrew  the  amend- 
ment. Consequently,  whatever  happens,  I 
shall  push  the  question  to  a  division. 

Mr.  BARTON  (New  South  Wales).— I 
wish  to  occupy  one  or  two  minutes 
in  relieving  the  Hon.  Mr.  Howe  of  a 
misapprehension  which  he  has  formed 
concerning  my  views  upon  this  subject. 
I  am  not  out  of  sympathy  with  the  hon- 
orable member's  amendment  or  with  his 
proposal  to  establish  state  pensions.  The 
question  is  one  which  has  not  reached  the 
solving  point  with  me.  I  am  not  quite 
sure  whether  it  would  not  be  an  improve- 
ment to  abolish  poor-houses  and  destitute 
asylums,  and  spend  the  money  which  is  at 
present  devoted  to  their  maintenance  in 
the  establishment  of  a  system  of  state 
pensions.  Some  people  may  call  this 
outdoor  relief,  others  may  think  it  a  re- 
ward of  toil ;  it  does  not  matter  in  what 
way  you  phrase  it.  It  may  be  that  such  a 
system  would  be  a  better  system  than 
that  which  we  have  now  in  the  various 
colonies.     All  that  I  intended  to  say  in 


20 


Commonwealth  of 


[21  Jan.,  1898. 


Australia  Bill. 


my  former  remarks  was  that  this  was 
peculiarly  a  mutter  for  each  state  to 
legislate  upon ;  that  as  you  left  the  land, 
which  is  really  the  source  of  every 
citizen's  livelihood,  in  the  hands  of  the 
several  states,  to  establish  a  system  of 
state  pensions  on  behalf  of  the  Federation 
would  be  to  place  in  the  hands  of  the 
states  the  manufacture  of  paupers,  and  to 
impose  upon  the  Federation  the  responsi- 
bility of  paying  them  pensions.  I  have 
not  yet  heard  an  answer  to  that  argument. 
The  honorable  member  (Mr.  Howe)  is 
always  reasonable  in  all  that  he  says,  and 
has  given  us  great  assistance,  sometimes 
sacrificing  his  own  convictions  to  further 
the  ends  of  federation ;  but  I  think  that 
the  advice  of  the  honorable  and  learned 
member  (Mr.  Symon)  is  good  advice.  The 
rejection  of  the  motion  upon  division  will 
be  read  by  those  who  do  not  look  further 
than  the  bare  print  to  mean  that  the  Con- 
vention is  against  the  consideration  of  the 
case  of  those  who  are  left  stranded,  after  a 
life  of  toil. 

Mr.  Symon. — Against  the  principle. 

Mr.  BARTON.— Against  the  principle. 
It  will  be  supposed  that  the  Convention 
is  a  conservative  body  which  callously  dis- 
regards the  necessity  for  relieving  human 
suffering. 

Mr.  Higgins.— And  it  will  be  used 
against  the  cause  of  federation  at  the 
elections. 

Mr.  BARTON.— When  the  question 
of  federation  comes  to  be  put  to  a  vote 
throughout  Australia,  this  statement  will 
be  used  as  a  strong  lever  against  the 
acceptance  of  the  Constitution. 

Mr.  Kingston. — That  is  a  strong  reason 
for  accepting  the  amendment. 

Mr.  BARTON.— Nothing  of  the  kind, 
unless  we  come  to  the  conclusion  that 
we  are  putting  federation  up  to  auction. 
If  it  is  true  that  we  want  to  popularize 
federation  by  adopting  arguments  and 
systems  and  propositions  that  are  against 
our  principles,  then  my  honorable  friend's 
suggestion  is  perfectly  correct. 
[Mr.  Barton. 


An  Honorable  Member. — We  have  to 
do  what  we  believe  is  right. 

Mr.  BARTON.— Yes,  we  have  to  do 
what  we  believe  is  right,  without  regard 
to  the  question  of  popularity  one  way  or 
the  other,  and  we  are  bound  to  act  accord- 
ing to  our  own  consciences.  I  take  it  we 
have  no  right,  sitting  as  we  do  here,  to 
gratuitously  project  a  question  upon  the 
public  in  such  a  way  that  the  decision, 
one  way  or  another,  will  mean  an  attack 
upon  the  principles  of  federation  from  one 
section  or  another  of  its  enemies.  That 
is  exactly  the  risk  we  are  incurring.  I  am 
quite  in  sympathy  with  Mr.  Howe,  but  I 
really  do  think  that  the  advice  that  has 
been  tendered  to  him  is  good  advice. 
Knowing  how  strongly  he  is  in  favour 
of  the  consummation  of  federal  union,  I 
would  put  it  to  him  again  whether  it 
would  not  be  advisable  not  to  run  the  risk 
of  having  this  motion  rejected,  as  it  most 
certainly  will  be,  and  then  having  it  said 
that  those  who  reject  it  are  against  the 
principle  which  he  advocates,  when,  as  a 
matter  of  fact,  the  root  of  the  principle,  at 
any  rate,  is  in  the  consciences  and  in  the 
minds  of  all  of  us  1 

Mr.  DEAKIN. — In  order  that  the  issue 
may  be  placed  clearly  before  those  who 
criticise  our  action,  it  appears  to  be  desir- 
able to  recall  what  has  already  been 
done.  We  must  remark  at  the  outset  that 
the  choice  which  is  offered  to  us  is,  after 
all,  largely  a  choice  of  procedure.  It  is  not 
in  the  power  of  this  Convention,  while  it 
allows  clause  52  to  remain  as  it  stands,  to 
altogether  exclude  from  the  purview  of  the 
Federal  Parliament  this  question  of  old- 
age  pensions.  That  question  can  be  re- 
mitted to  the  Federal  Parliament  at  any 
time  by  any  of  the  colonies  which  desire 
federal  legislation  from  it. 

Mr.  Barton. — Under  sub-section  (35) 
of  this  clause  ? 

Dr.  Cockburn. — It  can  only  be  univer- 
sal if  every  colony  consents  to  it. 

Mr.  Barton. — That  is  so. 

Dr.  Cockburn. — And  any  one  colony 
can  stand  out. 
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Mr.  Barton. — Under  sub-section  (35) 
it  is  not  necessary  for  two  colonies  to 
agree. 

Mr.  DEAKIN.— It  only  applies  to  those 
who  concur.  That  is  exactly  the  distinc- 
tion I  am  going  to  draw.  The  issue  be- 
tween us  is  not  as  to  the  adoption  of  old- 
age  pensions,  but  as  to  whether  a  majority 
in  the  Federal  Parliament  should  be 
enabled  to  adopt  a  system  of  old-age  pen- 
sions without  the  unanimous  consent  of 
the  colonies,  or  whether  it  should  only  be 
enabled  to  adopt  the  system  for  those 
colonies  which  desire  it.  Our  difference, 
therefore,  is  much  smaller  than  repre- 
sented. If  a  division  is  taken  I  shall 
be  found  supporting  the  federal  view  of 
this  question,  inasmuch  as  I  have  enough 
confidence  in  the  judgment  of  the  people 
of  Australia  to  believe  that  those  whom 
they  will  return  will  have  ability  enough 
to  surmount  the  very  many  difficulties 
in  the  formulation  of  a  just  scheme.  If 
we  refuse  to  place  in  the  hands  of  the 
Federal  Parliament  this  power  to  legislate 
because  of  the  intricacies  of  the  question 
with  which  it  will  have  to  deal,  or  because 
there  are  possibilities  that  the  power  may 
/  be  unwisely  used,  we  shall  have  to  strike 
out  a  great  many  more  sub -clauses  in 
'  clause  52.  But  since  difference  between 
us  here  is  comparatively  minor,  and  as  it 
is  capable  of  being  misrepresented,  the 
advice  offered  to  Mr.  Howe  appears  to 
me  to  be  sound.  If  he  is  satisfied  that 
he  will  be  in  a  minority — and  if  one  can 
judge  from  the  addresses  already  delivered 
he  will  be  in  a  comparatively  small 
minority  —  he  will  not  be  helping  the 
cause  he  has  at  heart  by  pushing  his 
motion  to  a  division  at  present.  On  the 
contrary,  he  will  be  simply  placing  certain 
members  of  the  Convention  in  a  position 
which  will  necessitate  explanations  on  their 
part  that  can  be  of  no  advantage  to  federa- 
tion or  to  the  measure  with  which  we  are 
now  dealing.  Consequently,  the  honorable 
member  might,  at  this  stage  at  all 
events,  reconsider  his  position.  If  he  will 
do  so  an  opportunity  can  be  afforded,  and 


I  have  no  doubt  will  be  afforded,  to  him, 
if,  after  mature  deliberation,  he  feels  it 
necessary  to  go  to  a  division  at  a  later  stage. 
In  the  meantime,  he  will  have  the  advant- 
age of  further  consideration,  and  will  not 
be  committed  to  one  course  or  another. 
To  take  up,  briefly,  the  challenge  of  the 
leader  of  the  Convention,  I  would  say  that 
it  does  not  appear  to  me  that  the  argu- 
ment which  carries  so  much  weight  in  his 
mind  is  one  that  is  at  all  final  on  the 
question.  I  cannot  conceive  the  possibility 
of  any  colony  wilfully,  or  even  with  its 
own  consent,  manufacturing  paupers  of 
any  kind,  or  pursuing  a  policy  which  could 
lead  to  that  end. 

Mr.  Barton. — I  did  not  mean  that. 

Mr.  DEAKIN. — I  can  conceive  what  I 
would  term  a  tory  land  policy  which  would 
have  the  indirect  result  of  manufacturing 
paupers,  and  I  can  understand  that  such  a 
policy,  by  manufacturing  paupers,  might 
indirectly  cast  its  burden  on  the  federal 
community. 

Mr.  Kingston. — Not  unless  they  choose 
to  accept  it. 

Mr.  Symon. — Try  the  single-tax  policy. 

Mr.  DEAKIN.— That  might  relieve  it 
of  a  number  of  its  paupers.  I  do  not  make 
that  statement  of  the  single  tax  as  such, 
but  a  land  tax  might  have  that  result. 
The  leader  of  the  Convention  points  to  the 
divorce  which  exists  between  the  Federal 
Parliament  and  the  land  as  contrasted 
with  the  state  Parliaments,  and  their  rela- 
tion to  the  land,  but  the  difference  is  not 
so  wide  as  his  argument  would  imply. 
For,  after  all,  there  does  rest  dormant  in 
this  Constitution  a  power  of  direct  federal 
taxation  which  can  reach  the  land  if  it 
ever  becomes  necessary  to  do  so.  Conse- 
quently if  it  be  found  that  by  injudicious 
or  injurious  land  systems  this  burden  is 
being  cast  on  the  Federal  Commonwealth, 
the  Federal  Commonwealth  will  fortu- 
nately have  within  its  own  power  a  means 
of  remedying  to  some  extent  any  such  law, 
and  of  placing  the  burden  where  it  ought 
to  be  placed — on  the  land. 
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Mr.  Barton. — Would  not  that  be  the 
only  rational  thing  for  the  Federal  Par- 
liament to  do — to  put  on  a  land 
tax? 

Mr.  DEAKIN. — Not  necessarily,  except 
in  such  extreme  contingencies  as  the 
honorable  member  mentions,  and  even 
then  I  can  see  difficulties.  The  argu- 
ment that  affected  me  most,  next  to  the 
argument  of  the  leader  of  the  Convention, 
was  that  used  by  Mr.  Trenwith.  Those 
who  are  in  favour  of  old-age  pensions 
cannot  disguise  from  themselves  the  fact 
that  the  existence  of  such  a  power  in  the 
Federal  Commonwealth  would  undoubtedly 
be  an  argument  of  considerable  force  that 
would  be  used  in  every  colony  against 
action  on  the  part  of  that  colony.  Yet 
even  this  does  not  deter  me,  since  it  is  so 
obviously  a  question  which  can  in  some  of 
its  aspects,  at  all  events,  be  better  dealt 
with  on  a  national  basis  and  in  a  federal 
way  than  by  any  single  colony.  I  confess 
that  in  giving  the  vote  I  shall  give,  if  this 
question  goes  to  a  division,  I  shall  do  so 
with  some  reluctance,  because  it  may  have 
the  effect  of  postponing  temporarily,  at 
all  events,  the  adoption  of  this  system 
in  colonies  that  are  prepared  for  it,  until 
the  bulk  of  the  people  were  prepared 
for  federal  action.  This  does  not  seem 
to  be  a  great  difficulty,  and  having 
weighed  it  as  well  as  I  can,  and 
appealed  to  Mr.  Howe  to  postpone  the 
idea  of  taking  a  division,  I  would  say 
again  that  the  choice  offered  to  us  is, 
or  may  be  made,  one  of  means.  To  put 
it  frankly,  it  is  a  choice  between  giving 
the  majority  in  the  Federal  Parliament 
power  to  impose  old-age  pensions  against 
the  will  of  some  colony  that  does  not 
desire  them,  and  permitting  old-age 
pensions  to  be  established  only  in  such 
colonies  as  may  request  the  Federal  Par- 
liament to  undertake  that  task  for  them. 
The  issue  is  not  whether  there  shall  be 
old-age  pensions,  but  whether  the  Federal 
Parliament  shall  have  power  to  impose  on 
any  colony  a  scheme  of  which,  as  a  colony, 
it  may  not  approve. 
[Mr.  Deahin. 


An  Honorable  Member.  —  Does  the 
honorable  member  intend  to  vote  for  the 
motion  if  it  goes  to  a  division  ? 

Mr.  DEAKIN. — Certainly;  because  this 
is  distinctly  a  federal  question,  and  that 
outweighs  all  other  argument.  The  neces- 
sity of  dealing  with  it  implies  the  absolute 
necessity  of  dealing  with  it  in  a  national 
way.  1  admit  the  immense  difficulty.  I 
agree  with  Mr.  Wise  that  there  will 
probably  be  a  delay  of  many  years  before 
the  Federal  Parliament  can  attempt  to 
legislate  upon  it.  The  proposal  is  novel 
to  all  of  us,  and  naturally  the  Common- 
wealth would  desire  to  see  the  effect  of 
different  systems  tried  in  different  colonies 
before  attempting  to  select  the  best.  In 
voting  for  this  proposal  I  do  so  in  reli- 
ance on  the  judgment  and  wisdom  of  the 
representatives  of  the  federated  people  of 
Australia,  confident  that  they  will  not  leap 
the  stile  before  they  come  to  it,  and  that 
they  will  not  attempt  to  deal  with  this 
question  until  they  have  obtained  the  ex- 
perience necessary  for  guidance  by  study- 
ing: the  different  state  svstems.  But  with 
that  proviso  it  must  be  apparent  to  honor- 
able members  that  this  question  cannot  be 
finally  and  effectually  dealt  with  excepting 
on  a  national  basis.  When  the  right  time 
comes,  and  when  the  Federal  Parliament 
finds  itself  fully  equipped  for  its  task,  it 
will  deal  with  the  problem  maturely,  and 
ought  to  be  able  to  equitably  accomplish 
all  that  is  desired. 

Mr.  McMILLAN  (New  South  Wales).— 
I  do  not  wish  to  take  up  the  time  of  the 
Convention,  but  I  must  enter  my  protest 
against  the  mode  of  argument  adopted  on 
this  question.  It  seems  to  me  that  we 
have  to  decide  whether  this  is  a  matter 
for  local  supervision  or  for  the  supervi- 
sion of  the  Federal  Parliament ;  and  for  us 
to  say  that  because  there  may  be  advantage 
taken  of  our  action  outside,  or  that  it  may 
be  misapprehended,  wTe  intend  to  vote 
against  our  own  principle  is  to  my  mind  a 
very  immoral  thing  to  do.  This  is  a  very 
nebulous  question  at  the  present  time.  It 
has  never  come  to  the  forefront  of  practical 
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politics  in  any  of  the  colonies,  and  it 
must,  more  or  less,  go  through  the  crucial 
test  of  large  controversy  under  different 
conditions  in  different  colonies.  I  say 
again,  as  I  said  in  a  few  words  at  the 
beginning,  that  it  is  to  me  absolutely 
alien  to  the  spirit  of  federation  that 
the  inhabitants  of  one  distant  part, 
perhaps,  of  Australia  should  have  to  pay 
for  the  local  misgovernment  and  the 
pauperization  of  the  people  in  another 
part  of  the  continent.  Instead  of  this 
motion  being,  as  has  been  put  by  some 
honorable  members,  a  great  lever  to  carry 
this  question  before  the  populations  of 
Australia,  it  seems  to  me  that  if  the  new 
sub-section  were  inserted  in  the  Bill,  I 
should  be  obliged  on  the  public  plat- 
form to  say  that  it  was  a  blow  at 
federation.  The  more  we  narrow  this 
discussion  down  to  the  simple  question 
of  the  powers  we  would  like  to  confer 
on  the  Federal  Parliament  the  better. 
We  have  nothing  to  do  with  the  merits 
or  demerits  of  pensions  to  the  aged  poor. 
The  honorable  member  was  probably  per- 
fectly right  in  digressing  a  little  when 
submitting  his  amendment,  but  we  have 
nothing  to  do  with  the  principle.  The 
whole  force  of  the  argument  is  in  favour 
of  local  administration,  and  the  common 
sense  of  honorable  members  should  lead 
them  to  exclude  this  question  entirely 
from  the  powers  to  be  conferred  on  the 
Federal  Parliament. 

Mr.  HOLDER  (South  Australia).— I 
accept  the  challenge  that  has  just  been 
thrown  down  by  the  honorable  member. 
He  says  that  we  must  determine  this  ques- 
tion on  the  issue  of  whether  or  not  it  is  a 
local  or  federal  matter.  I  unhesitatingly 
declare  that  it  is  essentially  a  federal 
matter.  I  will  give  my  reasons.  In  these 
colonies,  as  we  all  know,  there  are  men  who 
are  in  Victoria  to-day  who  will  be  in  South 
Australia  presently,  and  who  may  be  in 
Queensland  later  on.  These  men  shift 
from  state  to  state,  and  their  case  could 
not  be  dealt  with  by  any  single  state 
separately  from  the  other  states.     If  this 


question  is  to  be  left  entirely  to  the  state 
Parliaments,  we  shall  never  have  old-age 
pensions  at  all. 

Mr.  Wise. — The  wandering  population 
cause  a  large  part  of  the  destitution. 

Mr.  HOLDER.— That  statement  is  per- 
fectly correct.  It  would  be  impossible  for 
South  Australia  to  establish  a  system  of 
old-age  pensions,  because  she  would  never 
know  for  whom  she  would  have  to  provide. 
Is  she  to  provide  for  the  natives  of  that 
colony  1  Many  of  them  might  have  spent 
their  lives  in  New  South  Wales.  Is  she 
to  provide  for  those  who  are  there  to-day  1 
Yesterday  they  may  have  been  in  Western 
Australia,  and  to-morrow  they  may  be  in 
Victoria.  It  will  be  impossible  to  deal 
with  this  question  on  narrow  lines.  I 
agree  with  what  Mr.  McMillan  has 
said  as  to  honorable  members  voting,  no 
matter  what  the  consequences  may  be, 
according  to  their  conscientious  convic- 
tions. I  hope  that  they  will  do  so ;  and  I 
trust  that  we  shall  not  see  the  honor- 
able members  who  have  to-day  declared 
their  adhesion  to  the  principle  of  old-age 
pensions  voting  against  the  motion.  I 
should  be  much  inclined  to  doubt  the 
sincerity  of  those  honorable  members  who 
state  that  they  favour  old-age  pensions  if 
they  voted  against  the  motion,  because 
the  effect  of  their  action  would  be  to  pre- 
vent the  only  effective  means  of  intro- 
ducing old-age  pensions  from  being 
adopted.  I  would  urge,  therefore,  apart 
from  the  ultimate  consequences,  that  all 
those  who  are  in  favour  of  old-age  pensions 
should  vote  for  the  motion. 

Mr.  TRENWITH  (Victoria).— I  think 
it  is  scarcely  necessary  for  me  to  say  that 
I  indorse  the  view  held  by  Mr.  Howe 
that  it  is  desirable  that  those  who  have 
committed  the  offence  of  becoming  old 
without  becoming  rich  should  have  ade- 
quate provision  made  for  the  evening  of 
their  lives.  I  entirely  dissent  from  and 
resent  the  expression  of  the  honorable 
member  (Mr.  Holder),  that  any  man  who 
votes  against  this  proposal  is  liable  to  be 
seriously  doubted  as  to  his  views  in  favour 
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of  old-age  pensions.  We  are  here  to  con- 
sider, first  of  all,  the  adoption  of  a  Con- 
stitution for  the  Federal  Government  of 
Australia,  and  we  have  been  considering 
in  connexion  with  that,  how  we  can  give  a 
strong  central  government  without  in- 
fringing to  too  great  an  extent  upon  the 
powers  of  the  respective  states  to  deal 
with  their  own  domestic  affairs.  We  have 
spent  the  greatest  part  of  our  time  in  dis- 
cussing what  has  been  called  state  rights. 
I  have  said  before,  and  repeat,  that  the 
best  way  to  conserve  state  rights  is  to  put 
nothing  into  the  Constitution  that  is  not 
absolutely  necessary  on  national  grounds, 
and  to  retain  to  the  fullest  possible  extent 
the  complete  sovereignty  of  the  states 
with  reference  to  their  own  domestic 
affairs. 

Mr.  Howe. — This  is  a  national  affair. 

Mr.TRENWITH.— I  have  no  hesitation 
in  saying  that  I  agree  with  the  honorable 
member.  I  believe  that  ultimately  this 
question  must  be  made  a  federal  question, 
but  I  think  it  extremely  inexpedient  to 
make  it  a  federal  question  at  this  juncture. 
It  has  been  said  that  the  whole  subject  is 
in.  a  nebulous  condition.  That  is  un- 
doubtedly true.  It  has  not  even  made  its 
appearance  in  a  nebulous  form  in  some 
parts  of  Australasia.  It  has  assumed  a 
concrete  shape  in  some  of  the  colonies, 
and  if  it  is  put  in  this  Constitution  those 
who  are  opposed  to  the  proposal,  and  there 
are  some  strong  opponents,  will  have  placed 
in  their  hands  a  good  argument  for  delay. 
They  will  say — "  Do  not  proceed  with  this 
now,  as  there  is  power  in  the  Federal  Con- 
stitution to  deal  with  the  subject,  and  it 
can  be  much  better  dealt  with  federally 
than  locally."  I  admit  that,  and  I  want 
my  honorable  friend  to  understand  exactly 
my  position.  Even  if  it  were  in  a  nebu- 
lous condition  in  all  the  colonies,  I,  who 
hold  it  to  be  an  extremely  desirable  prin- 
ciple, would  favour  its  being  placed  in  the 
Constitution ;  but  I  can  see  that  instead  of 
expediting  the  adoption  of  old-age  pensions 
the  placing  of  this  proposal  in  the  Constitu- 
tion is  calculated  to  retard  it  long  beyond 
[Mr,  Trenwith. 


the  existence  of  any  person  here.  If  it  is 
left  alone  in  its  present  condition,  with  the 
powers  we  have  in  this  Constitution,  it 
will  be  in  the  very  near  future  adopted, 
1  have  no  doubt,  by  some  of  the  colonies. 
The  honorable  member  (Mr.  Howe)  and 
the  honorable  member  (Mr.  Wise)  were 
right  in  saying  that  the  difficulty  of  ad- 
ministering the  system  locally  will  be 
found  so  great  that  the  colonies  that  adopt 
it  will  agree  to  call  upon  the  Federal  Par- 
liament to  take  it  out  of  their  hands. 

Mr.  Howe. — That  is  the  reason  why  I 
want  to  give  them  the  power  now. 

Mr.  TRENWITH.  — They  have  the 
power  in  the  Constitution  as  it  is.  We 
have  been  very  careful  to  embody  in  this 
Constitution  the  most  ample  powers  to  the 
respective  states  to  make  federal  ques- 
tions what  are  now  and  what  are  to  be  in 
■the  near  future  domestic  questions ;  so 
that,  as  their  experience  of  federation  in- 
creases, as  ttiey  acquire  greater  knowledge 
of  each  other,  and  greater  confidence  in 
each  other,  it  is  to  be  reasonably  assumed 
that  they  will  hand  over  from  time  to  time 
many  subjects  which  they  would  be  too 
jealous  to  hand  over  to  the  federal 
authority  now.  It  seems  to  me  this  is  one 
of  those  questions.  As  one  who  holds  as 
strongly  as  the  honorable  member  (Mr. 
Howe)  or  the  honorable  member  (Mr.  King- 
ston) that  it  should  be  a  fundamental 
principle  of  every  Government  to  provide 
for  the  old  age  and  destitution  of  such 
citizens  as  may  be  left  in  that  condition, 
I  am  afraid  to  put  this  proposal  into  the 
Bill,  because  I  am  confident  that,  instead 
of  expediting  it  will  retard  the  adoption 
of  the  principle.  The  Constitution  for  which 
the  honorable  member  has  been  struggling 
provides  for  a  Parliament  composed  of 
representatives  of  the  people  in  one  branch 
in  proportion  to  their  number,  and  repre- 
sentatives of  the  states  in  another  branch 
without  regard  to  their  number.  Let  us 
assume  that  this  proposal  were  adopted, 
and  that  an  immense  majority  of  the 
people  were  in  favour  of  old-age  pensions. 
We  shall  have  them  struggling  by  means 
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of  the  power  in  the  Federal  Constitution 
to  achieve  that  end,  and  we  shall  have  a 
very  small  minority  resisting  their  desire; 
but  if  the  question  be  left  to  the  states,  I 
venture  to  say,  having  heard  the  views  of 
the  Premier  of  New  South  Wales,  and 
knowing  the  views  of  many  of  the  people 
there,  that  in  that  colony  they  will  estab- 
lish such  a  system  at  no  very  distant  date. 
With  reference  to  this  colony,  I  know  that 
there  is  a  commission  now  in  existence 
considering  the  question  with  a  view  to 
submitting  a  report  to  the  next  meeting  of 
Parliament.  I  feel  confident  that  at  no 
very  distant  date  this  colony  will  adopt 
some  form  of  old-age  pensions.  Having 
done  so,  and  if  they  discover,  as  the  hon- 
orable member(Mr.  Howe)  thinks  they  will, 
and  as  I  think  they  will,  that  there  are 
great  difficulties  in  working  out  any  sys- 
tem locally,  surely  that  will  be  a  great 
inducement  to  them  to  take  advantage  of 
sub-section  (35),  which  provides  that  the 
Federal  Parliament  shall  have  power 
over — 

Matters  referred  to  the  Parliament  of  the 
Commonwealth  by  the  Parliament  or  Parlia- 
ments of  any  state  or  states,  but  so  that  the 
law  shall  extend  only  to  the  state  or  states  by 
whose  Parliament  or  Parliaments  the  matter 
was  referred,  and  to  such  other  states  as  may 
afterwards  adopt  the  law. 
We  shall  have  one  or  more  states  agree- 
ing to  make  this  a  federal  matter,  and  we 
should  achieve  our  object  much  more 
rapidly  by  that  process  than  by  adopting 
this  proposal. 

Mr.  Howe. — Does  the  honorable  mem- 
ber believe  in  a  uniform  system  ? 

Mr.  TRENW1TH.— I  do. 

Mr.  Howe. — Then  vote  for  my  proposal. 

Mr.  TRENWITH.— I  have  been  labour- 
ing to  very  little  advantage  if  1'  have  not 
shown  the  honorable  member  that  a  uni- 
form system  is  much  more  likely  to  be 
achieved  by  proceeding  slowly  than  by 
carrying  the  proposal  now  before  us,  which 
would  mean  that  we  should  have  to 
wait  until  we  convinced  everybody  of  the 
advisability  of  adopting  the  system.  If 
argument  were  wanted,  I  would  refer  the 


honorable  member  to  the  friendly  societies 
of  which  he  speaks.  There  have  been 
innumerable  instances  where  friendly  so- 
cieties have  worked  into  uniform  action 
in  exactly  the  way  I  have  indicated  the 
various  colonies  will  work  into  uniform 
action — by  the  adoption  locally  of  this  sys- 
tem. Friendly  societies  frequently  adopt 
in  their  respective  branches  views  that 
spread,  until  they  call  upon  their  central 
governing  bodies  to  take  charge  of  certain 
matters  in  accordance  with  the  principles 
adopted  in  the  smaller  area.  So  this  Com- 
monwealth, if  constituted,  will,  in  some 
of  its  parts,  I  think,  almost  immediately 
adopt  this  principle.  Then  we  should 
have  one  other  state  adopting  the  prin- 
ciple, and  later  on  another,  so  that  having 
tried  the  proposal,  having  found  out  its 
advantages,  and  having  discovered  to  the 
fullest  extent  the  difficulty  of  working, 
they  will  call  upon  the  Federal  Parliament 
to  assist  them  in  giving  effect  to  that 
principle  which  has  had  a  trial,  and 
which  is  gaining  the  confidence  of  the 
people  by  degrees.  If  we  place  this 
proposal  in  the  Bill,  when  we  come 
in  this  colony,  as  we  shall  very  soon,  to 
establish  old-age  pensions,  we  shall  be 
confronted  by  our  opponents  with  this 
strong  argument  which  we  shall  have 
given  them — that  it  is  no  use  dealing  with 
the  question  locally,  as  the  Federal  Parlia- 
ment has  power  to  deal  with  it,  and  pro- 
bably will  deal  with  it.  We  shall  there- 
fore be  denied  the  opportunity  of  doing 
what  we  want  to  do  locally  until  we  shall 
have  converted  all  the  continent  to  our 
way  of  thinking.  I  prefer  to  do  it  to- 
morrow, or  this  year,  or  next  year,  rather 
than  wait  until  we  have  converted  the 
most  conservative  section  in  this  colony  to 
favour  this  most  desirable  institution. 

Sir  JOHN"  FORREST  (Western  Aus- 
tralia).— I  regret  this  matter  has  taken 
up  so  much  time,  but  I  wish  to  say  a 
few  words  upon  it.  We  appear  to  have 
made  a  bad  beginning  by  discussing  the 
question  at  such  length.  It  seems  strange 
that  there  should  be  so  many  advocates 
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now  for  old-age  pensions,  when  I  was  under 
the  impression  that  the  prevailing  idea 
in  the  colonies  was  that  the  civil  servants 
who  had  spent  all  their  years  until  they 
had  become  old  in  the  service  of  the 
country  should  receive  no  pensions.  It 
seems  that  a  newer  light  has  been  shed 
upon  us,  and  not  only  are  we  desirous  of 
pensioning  those  who  have  served  the 
State — who  have  grown  grey  in  its  service 
— but  we  are  also  desirous  of  pensioning 
every  one. 

Mr.  Howe. — Only  to  keep  him  from 
starvation. 

Sir  JOHN  FORREST.— What  about 
civil  servants,  who  spend  all  their  lives  in 
the  service  of  the  State  ? 

Mr.  Wise. — We  tax  the  rest  of  the 
community  to  pay  pensions  to  the  civil 
servants. 

Sir  JOHN  FORREST.  — I  am  of  opinion 
that  this  question  of  old-age  pensions  has 
not  yet  become  a  very  pressing  one  in 
Australasia,  and  I  am  very  glad  to  be 
able  to  think  that  that  is  the  case.  There 
is  no  doubt,  however,  that,  as  time  goes 
on,  we  shall  have  old  and  deserving  poor 
here  as  they  have  in  the  older  parts  of 
the  world.  When  that  time  does  arrive 
I  think  it  would  be  far  better  for  us  to 
allow  the  Federal  Government  to  deal  with 
this  very  great  question  rather  than  that 
each  state  should  deal  with  it  in  its  own 
particular  way.  At  any  rate,  I  am  of 
opinion  we  should  give  the  Federal  Go- 
vernment power  to  deal  with  the  question 
in  this  Constitution.  I  see  no  reason 
why  that  power  should  be  withheld. 
And,  as  to  all  the  arguments  of  my  honor- 
able friend  (Mr.  Barton)  and  others,  that 
we  should  be  imposing  upon  a  colony  some 
obligations  which  it  does  not  want,  why, 
sir,  this  Federal  Constitution  through- 
out will  have  that  effect.  It  will  impose 
on  colonies  obligations  which  they  do  not 
want.  We  thoroughly  understand  that 
before  we  enter  into  a  federation,  and  it 
will  be  no  greater  hardship  for  one  colony 
to  have  imposed  on  it  an  obligation  in  re- 
gard to  the  aged  poor  than  it  will  be  to 
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have  placed  on  it  an  obligation  in  regard  to 
any  other  matter.  I  think  that  the  argu- 
ments used  by  my  honorable  friends  (Mr. 
Holder  and  Mr.  Howe)  as  to  the  migra- 
tory habits  of  the  people  are  weighty.  Take, 
for  instance,  the  colony  which  I  represent, 
and  to  which  hundreds  of  thousands  of 
people  have  migrated  recently.  These  per- 
sons may  be  old — certainly  some  of  them 
are — and  may  require  relief  soon.  They 
may  have  spent  the  best  years  of  their  livei 
in  one  of  the  other  colonies,  and  have  come 
to  us  perhaps  in  the  decline  of  life.  I  do 
not  presume  for  a  minute  that  those  who 
come  to  that  far-off  country  to  seek  their 
fortunes  will  necessarily  become  a  burden 
on  the  State ;  but  still  I  think  it  is  only 
right  that  this  matter  should  be  dealt  with 
on  a  broad  basis — on  a  national  basis — and 
that  when  it  does  become  necessary  to 
deal  with  it  it  should  be  dealt  with  as  a 
whole,  and  not  by  the  states  in  different 
ways.  My  reason  for  voting  with  my 
honorable  friend  (Mr.  Howe)  is  because  I 
believe  that  the  work  will  be  better  done, 
and  will  be  more  likely  to  give  satisfac- 
tion to  the  people  of  the  whole  of  this 
continent.  I  do  not  believe  in  one  colony 
doing  the  thing  in  one  way,  and  another 
colony  doing  it  in  another  way.  I  can 
see  no  reason  why  the  Federal  Parliament 
should  not  deal  with  the  question  just  as 
effectively  and  quickly  as  a  state  Parlia- 
ment. In  fact,  I  think  that  the  Federal 
Parliament  will  be  able  to  deal  with  it  in 
a  far  better  and  more  just  way,  and  for 
that  reason,  if  it  goes  to  a  division,  I 
shall  vote  with  my  honorable  friend  (Mr. 
Howe). 

Mr.  ISAACS— I  must  confess  that  I 
have  been  impressed,  as  the  arguments 
have  proceeded,  with  the  strength  of  many 
of  them  on  both  sides.  The  first  question 
I  propose  to  myself  in  connexion  with  this 
matter  is — Is  it  purely  a  state  question,  or 
is  it  a  federal  question,  or  may  it  be  a  federal 
question  1  I  should  say  that  if  I  were  con- 
vinced at  the  outset  that  it  is  purely  a 
state  question,  then,  irrespective  of  every 
other  consideration,   it  ought  not  to  find 
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a  place  in  this  clause.  But  I  am  not  pre- 
pared to  say  that  it  is  purely  a  state  ques- 
tion. I  have  been  very  much  impressed 
indeed  by  the  strong  arguments  and 
weighty  observations  of  many  of  my  hon- 
orable friends  on  this  question,  and  I  am 
prepared  to  accept  the  position  that  it  in 
all  probability  reaches  far  beyond  the  mere 
limits  of  any  particular  state ;  and  if  that 
position  is  true  now  in  any  degree,  it  will 
become  increasingly  true  as  the  Common- 
wealth proceeds.  The  next  question — and 
certainly  that  gave  me  reason  for  thought 
— was  that  put  forward  by  one  of  my 
honorable  colleagues,  and  supported  by 
other  members,  that  the  insertion  of  this 
power  may  prejudicially  affect  the  chance 
of  the  Bill  being  accepted.  I,  on  full  con- 
sideration, do  not  think  that  that  is  a 
correct  argument,  because  it  is  not  a  pro- 
posal to  ask  the  people  to  hand  over  to  an 
independent  body,  once  and  for  all,  the 
power  to  legislate  on  this  question.  The 
people,  when  the  Federal  Parliament  is  con- 
stituted, will  have  the  fullest  control  over 
their  representatives,  and  they  will  have 
the  power  at  any  time  of  electing  or 
refusing  to  elect  any  of  their  representa- 
tives on  the  question  of  old-age  pensions 
as  well  as  en  any  other  question,  and, 
therefore,  the  people  maintain  that  control. 
It  is  merely  a  power  given,  and  it  is  asking 
the  people  to  insert  in  the  Federal  Con- 
stitution on  this  point,  no  more  and  no 
less  than  they  will  find  in  their  state  Con- 
stitutions at  the  present  moment.  Then 
it  was  urged  that  it  would  be  depriving 
the  states  of  the  power  because  it  would 
be  an  exclusive  power.  I  do  not  quite  fol- 
low that  from  a  legal  stand-point,  although 
we  must  admit  that  it  is  true  that  if  the 
Federation  choose  to  exercise  this  power 
that  power  once  exercised  is  paramount. 
That  is  true  no  more  and  no  less  of  this 
particular  subject  than  of  all  the  other 
subjects  included  in  clause  52,  and,  there- 
fore, I  do  not  give  any  undue  weight  to 
that.  My  honorable  and  learned  friend, 
the  leader  of  the  Convention,  did  put  a 
very  important  question,  namely,  that  it 


was  asking  the  Commonwealth  as  a  Com- 
monwealth to  provide  for  the  necessitous 
citizens  of  the  state  who  had  been  rendered 
necessitous  by  the  wrong  policy  of  the 
states.  Again,  I  answer  to  that  there  is  no 
compulsion  in  the  matter.  It  is  a  mere 
power  to  the  Federation  to  do  it  if  it 
thinks  it  just,  and  if  it  does  not  think  it 
just  it  can  refrain  from  doing  it.  It  may 
say — "No,  we  will  not  remedy  the  mis- 
takes of  the  states  because  the  states 
alone  are  responsible  for  the  misery  into 
which  their  citizens  have  fallen  "  All  I 
say  to  it  is  that  that  power  may  be  exer- 
cised if  the  Federal  Parliament  thinks  it 
just,  and  it  may  refrain  from  exercising  it 
if  it  should  be  of  the  contrary  opinion. 
Then  my  honorable  friend  (Mr.  McMillan) 
said  that  it  would  be  unjust  for  one  dis- 
tant part  of  the  Commonwealth  to  sup- 
port the  poor  and  needy  of  another  part. 
The  same  answer  applies  to  that.  If  it  is 
unjust,  the  Federal  Parliament  would  re- 
fuse to  do  it.  If  the  circumstances  are 
such  as  my  honorable  friend  Mr.  McMillan 
apprehends,  we  need  never  fear  the  exer- 
cise of  the  power  ;  and  it  really  seems  to 
me  that  that  and  various  arguments  of  a 
cognate  nature  would  be  more  strictly  ap- 
plicable to  the  discussion  of  a  Bill  of 
such  a  character  if  it  were  before  the 
Federal  Parliament  than  to  the  discus- 
sion of  the  question  here  whether  it  is 
right  to  include  a  discretionary  power 
in  the  Federal  Constitution.  My 
honorable  friend  (Mr.  Trenwith),  with 
the  earnest  advocacy  for  which  he  is 
notable,  and  moved  no  doubt  by  the 
intense  sympathy  he  has  for  the  work- 
ing classes,  not  only  of  this  colony  but 
of  the  whole  of  the  colonies,  laid  some  very 
forcible  arguments  before  the  Convention, 
and  expressed  his  great  reluctance — which 
we  know  he  feels — at  having  to  vote 
against  the  amendment  of  my  honorable 
friend  (Mr.  Howe).  The  strength  of  his 
argument,  which  he  put  with  tremendous 
force,  was  that  it  might  militate  against 
the  adoption  of  any  scheme  for  old-age 
pensions  in  a  particular  colony. 
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Mr.  Howe. — Remove  that  fear,  and  he 
will  vote  with  me. 

Mr.  ISAACS.— If  I  thought  that  the  re- 
sult feared  would  follow,  I  should  perhaps 
vote  differently  from  the  way  I  intend  to  vote, 
but  I  do  not  think  it  is  so,  because  it  is  op- 
tional with  the  state  to  adopt  the  law  or  not 
as  it  pleases.  We,  no  doubt,  will  hear  per- 
sons urge  that  it  is  a  matter  for  federal  con- 
cern if  the  Federal  Parliament  chooses  to 
exercise  it.  Well,  there  is  a  limit  to 
patience,  and  if  it  is  found  in  a  state  that 
the  Federal  Parliament  will  not  move  in 
the  matter,  then  the  answer  may  be  fairly 
given  to  that  argument  that  it  is  time  for 
the  state  to  move  for  itself.  I  am  not  now 
advancing  an  argument  in  favour  of  the 
adoption,  or  against  the  adoption,  of  the 
principle  of  old-age  pensions.  It  is  merely 
an  argument  in  favour  of  including  a  power 
in  the  Federal  Constitution.  This  is  a 
question  which  we  know  is  coming  to  the 
front  more  and  more  every  day ;  it  is 
assuming  an  importance  that  is  daily  in- 
creasing, and  I  think  we  should  be  hurting 
the  cause  of  federation  if  we  said  now,  once 
and  for  all,  with  our  necessarily  imperfect 
information,  that  we  should  exclude  it  from 
the  powers  of  the  Federal  Parliament.  I 
do  not  consider  that  the  clause  which 
empowers  the  states  to  refer  it  to  the 
Federal  Parliament  is  sufficient,  because 
a  state  or  two  or  three  states  may  be 
perfectly  willing  to  say — "We  will  refer  it 
to  the  Federal  Parliament  if  the  other 
states  will  do  it,"  and  one  or  two  states 
by  standing  out  may  prevent  a  reference 
by  the  states  willing  to  refer  it.  There- 
fore, I  think,  on  the  whole,  that  we 
should  be  doing  wisely  in  voting  for  the 
motion. 

Sir  JOHN  DOWNER.— This  discussion 
appears  to  me  to  be  assuming  an  import- 
ance which  justifies  me  in  saying  a  word 
or  two  more.  I  think,  with  all  respect  to 
honorable  members,  that  there  is  a  certain 
amount  of  forgetful ness  of  what  we  are 
trying  to  do.  We  are  not  going  in  for  a 
consolidated  Government.  I  suppose  if 
the  Federal  Government  had  time  to  do 
[Mr.  Isaacs. 


it  it  would  be  able  to  manage  everything 
better  than  the  local  Governments.  We 
are  handing  over  to  a  Federal  Govern- 
ment certain  limited  authorities  in  the 
easiest  way,  preserving  to  ourselves  all 
the  authorities  which  we  think  we  can 
better  exercise.  If  there  was  a  proposal 
to  take  over  any  of  the  assets  of  any  of 
the  colonies,  or  of  all  the  colonies,  there 
would  be  vehement  resistance.  Where  there 
is  a  proposal  to  hand  over  the  liabilities,  I 
suppose  it  is  not  wonderful  that  there  is 
a  great  agreement  of  opinion.  For  my 
own  part,  I  think,  as  was  suggested  to  me 
by  one  honorable  member  here,  if  we  carry 
this  proposal  the  difficulty  of  the  surplus 
will  practically  have  vanished.  We  will 
have  the  cause  of  federation  most  materi- 
ally assisted  by  having  a  responsibility 
thrown  on  this  new  Government  which 
will  prevent  any  earthly  chance  of  there 
being  more  than  enough  to  meet  it.  I 
do  ask  honorable  members,  with  all  earn- 
estness, to  think  a  little  before  they  come 
to  the  conclusion  that  it  is  necessary  in 
this  instance  to  depart  from  the  ordinary 
Constitution  of  a  Federation  by  throw- 
ing in  to  the  jurisdiction  of  the  Com- 
monwealth that  which  has  never  been 
done  in  any  other  country  ;  that  it  is  quite 
a  Ynatter  of  discussion  whether  it  should 
be  done  in  any  country  in  which  the  ex- 
perts on  both  sides  express  entirely  vary- 
ing opinions.  Why  should  we  begin  by 
loading  this  Constitution  with  a  thing 
which  would  be  highly  proper  if  we  were 
going  in  for  a  consolidated  Government, 
but  which,  at  all  events  in  my  humble 
opinion,  is  quite  inconsistent  with  the  pre- 
servation of  the  rights  of  the  states,  with 
what  ought  to  accompany  it  afterwards, 
and  that  is  a  collateral  responsibility  ?  I 
can  understand  in  a  moment  that  every 
Government  of  a  colony  will  say — "  Cer- 
tainly, take  over  the  debts ;  there  will  be 
no  difficulty  about  that."  If  they  said, 
take  over  any  item  of  our  revenue — if  it 
was  suggested  that  any  item  of  our  re- 
venue should  be  taken  over — there  would 
be    an     equal     concurrence    of     opinion 
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vehemently  against  it.  I  want  to  know 
from  what  point  of  view  this  can  be  called 
federal '/  We  keep  our  property  ;  we  are 
left  to  the  free  exercise  of  our  brains  and 
bodies;  there  is  no  interference  with 
the  individual;  state  rights  are  to  be 
preserved.  Surely,  collaterally  with  that, 
state  rights  ought  to  be  preserved  too. 
And  because,  from  the  fact  that  people 
go  backwards  and  forwards  across  the 
border,  and  that  as  the  result  of  careful  in- 
vestigation there  are  found  to  be  difficul- 
ties in  arriving  at  provincial  legislation  in 
regard  to  old-age  pensions — which  in  them- 
selves are  capable  of  much  discussion  and 
difference  of  opinion — are  we  to  remove 
from  the  backs  of  the  states  a  responsibility 
legitimately  falling  upon  them,  and  which, 
as  my  honorable  friend  (Air.  Barton)  has 
said,  may  fall  upon  them  as  a  result  of 
their  own  local  legislation  % 

Mr.  Howe. — Is  not  this  question  of  as 
much  importance  as  the  question  of 
weights  and  measures  ? 

Sir  JOHN  DOWNER.— They  should  be 
uniform. 

Mr.  Howe. — And  the  questions  of  bank- 
ing and  exchange? 

Sir  JOHN  DOWNER.  —  They  are 
scarcely  in  the  same  category.  Those 
matters  ought  to  be  uniform. 

Mr.  Symon. — Education  is  of  much 
more  importance. 

Sir  JOHN  DOWNER.— Yes ;  of  much 
more  importance.  I  say  that  the  only 
arguments  which  can  be  used  in  favour  of 
this  proposal  must  ultimately  result  in 
saying — "No  federation  at  all  but  con- 
solidation." 

Mr.  Reid. — Why  not  take  over  State 
banking  1  We  could  pay  the  old-age  pen- 
sions out  of  the  profits. 

Sir  JOHN  DOWNER.— I,  strong  and 
sincere  federationist  as  I  am,  with  very 
defined — many  may  think  uncompromising 
— views  as  to  state  rights,  am  fair  enough 
to  recognise  that  rights  and  responsibilities 
are  co-relative,  and  I  entirely  object  to  this 
proposal. 


Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  divided — 

Ayes       ...  ...  ...     20 

Noes       ...  ...  ...     25 

Majority  against  the  amendment       5 
Ayes 


Berry,  Sir  G. 

Holder,  F.  W. 

Braddon,  Sir  E.  N. 

C.    Isaacs,  I.  A. 

Briggs,  H. 

James,  W.  H. 

Cockburn,  Dr.  J.  A. 

Kingston,  C.  C. 

Crowd  er,  F.  T. 

Lyne,  W.  J. 

Deakin,  A. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Solomon,  V.  L. 

Glynn,  P.  M. 

Wise,  B.  R. 

Gordon,  J.  H. 

Hackett,  J.  W. 

Teller. 

Hassell,  A.  Y. 

Howe,  J.  H. 

Noes. 

Brown,  N.  J. 

McMillan,  W. 

Carruthers,  J.  H. 

Moore,  W. 

Dobson,  H. 

O'Connor,  R.  E. 

Douglas,  A. 

Peacock,  A.  J. 

Downer,  Sir  J.  W. 

Reid,  G.  H. 

Fraser,  S. 

Symon,  J.  H. 

Grant,  C.  H. 

Trenwith,  W.  A. 

Henning,  A.  H. 

Turner,  Sir  G. 

Henry,  J. 

Venn,  H.  W. 

Higgins,  H.  B. 

Walker,  J.  T. 

Leake,  G. 

Zeal,  Sir  W.  A. 

Lee  Steere,  Sir  J.  G 

Teller. 

Lewis,  N.  E. 

Barton,  E. 

Path. 

Aye. 

xYo. 

Clarke,  M.  J. 

Fysh,  Sir  P.  0. 

Question  so  resolved  in  the  negative. 

Sub-section  (25). — The  service  and  execution 
throughout  the  Commonwealth  of  the  civil  and 
criminal  process  and  judgments  of  the  courts  of 
the  states. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales — 

Omit  "throughout  the  Commonwealth." 

Mr.  GLYNN. — Looking  at  this  matter 
hurriedly,  I  think  it  would  be  a  mistake 
to  strike  out  these  words. 

Mr.  Barton. — We  are  all  agreed. 

The  amendment  was  negatived.  The 
sub-section  was  agreed  to. 

Sub-section  (26)  was  agreed  to. 

Sub-section  (27)  was  agreed  to. 

Sub-section  (28),  Influx  of  criminals. 
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Amendment  suggested  by  the  Legisla- 
tive Council  and  the  Legislative  Assembly 
of  New  South  Wales — 

After  "criminals"  insert  "lunatics." 

Amendment  suggested  by  the  Legisla- 
tive Council  of  Tasmania — 

After  "criminals"  insert  "paupers  and 
lunatics." 

Mr.  BARTON.— I  do  not  think  it  is 
necessary  to  add  the  words  proposed.  The 
words  "  influx  of  criminals  "  were  inserted 
in  the  Bill  in  1891  for  a  specific  purpose, 
which  it  is  not  necessary  to  specify  now, 
particularly  as  it  is  a  purpose  of  which 
honorable  members  are  well  aware.  Apart 
from  that  purpose,  the  result  of  the  pre- 
ceding sub-section  dealing  with  "Immigra- 
tion and  emigration  "  covers  everything. 

Mr.  Wise. — Is  there  not  power  to  deal 
with  extradition  1  It  seems  to  me  that  if 
there  is  no  such  power  we  are  to  say 
"Influx  of  criminals  or  extradition  of 
criminals." 

Mr.  BARTON.— The  next  sub-section 
will  cover  that. 

The  amendments  were  negatived,  and 
the  sub-section  was  agreed  to. 
Sub-section (29). — External  affairs  and  treaties. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales — 

Omit  "and  treaties." 

Mr.  BARTON. — I  propose  to  strike  out 
the  words  "  and  treaties,"  in  accordance 
with  the  suggestion  of  the  Legislative 
Council  of  New  South  Wales. 

Mr.  GLYNN. — I  see  an  objection  to 
striking  out  these  words  in  reference  to 
treaties.  I  am  aware  that  similar  words 
have  been  struck  out  in  clause  7,  but  I 
doubt  the  policy  of  that.  It  may  be  wise 
to  retain  them. 

The  CHAIRMAN.— We  must  be  con- 
sistent. 

Mr.  GLYNN. — I  bow  to  your  ruling, 
sir,  but  an  opportunity  for  reconsidering 
the  matter  should  be  provided. 

The  amendment  was  agreed  to. 

Sub-section  30. — The  relations  of  the  Com- 
monwealth to  the  islands  of  the  Pacific. 


Mr.  BARTON.— It  has  been  suggested 
that  this  sub-section  is  embraced  in  the 
preceding  one  —  "  External  affairs  and 
treaties."  That  is  arguable  ;  it  is  quite 
possible  that  it  may  be  true  ;  but  there 
are  a  very  large  number  of  people  who 
look  forward  with  interest  to  the  Common- 
wealth undertaking,  as  far  as  it  can  as  part 
of  the  British  Empire,  the  regulation  of 
the  Pacific  Islands.  It  may  be,  I  think, 
as  there  is  a  doubt  as  to  whether  the 
one  thing  is  included  in  the  other,  and  as 
there  are  a  large  number  of  people  who  are 
interested  in  this  question,  that  it  is  better 
in  deference  to  their  views  to  leave  the 
words  as  they  are.  As  the  sub-section  may 
do  some  good,  and  can  do  no  harm,  I  think 
that  the  objection  should  not  be  pressed. 

Mr.  Kingston.— It  is  taken  from  the 
Federal  Council  Bill. 

Mr.  BARTON.— Yes. 

Mr.  Symon. — To  solve  a  doubt,  it  might 
be  wise  to  say  in  the  preceding  sub-section 
— "  External  affairs,  including  the  regula- 
tion of  the  islands  of  the  Pacific." 

Mr.  BARTON. — I  have  no  objection  to 
that,  except  that  I  should  prefer  to  say — 
"  relations  with  the  islands  of  the  Pacific." 
If  we  put  some  such  words  in,  it  gets  rid 
of  thedifficulty.  We  might  say — "External 
affairs,  including  the  relations  of  the  Com- 
monwealth with  the  islands  of  the  Pacific." 

[The  Chairman  left  the  chair  at  one  p.m. 
The  committee  resumed  at  two  p.m.  ] 

The  CHAIRMAN.— When  we  adjourned 
for  luncheon  we  were* considering  sub- 
section (30)  of  clause  52 — the  relations  of 
the  Commonwealth  to  the  islands  of  the 
Pacific.  Did  I  understand  the  Hon.  Mr. 
Symon  to  move  an  amendment,  or  only  to 
make  a  suggestion  1 

Mr.  Symon. — No  amendment,  but  merely 
a  suggestion  as  to  a  matter  of  drafting. 

Mr.  BARTON  (New  South  Wales).— 
Perhaps  the  matter  might  be  left  in  this 
way.  I  take  it  that  we  have  omitted  the 
words  "  and  treaties  "  in  sub-section  (29). 
If  it  meet  with  the  approbation  of  the 
Convention,  this  matter — which  is  really,  I 
think  my  friend  will  agree  with  me,  largely 
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a  matter  of  drafting- — will  be  taken  a  note 
of,  and  as  there  will,  no  doubt,  be  some 
stage  at  which  an  adjournment  will  be 
made  to  enable  us  to  make  drafting- 
amendments,  I  will  see  that  this  matter 
is  considered  with  the  others. 

Mr.  DEAKIN  (Victoria). — I  understand 
that  the  leader  of  the  Convention  will  look 
at  the  words  "  and  treaties,"  writh  the  view 
to  see  how  far,  by  omitting  them,  we  would 
limit  the  powers  of  the  Federal  Parlia- 
ment within  the  range  of  the  powers  that 
the  Canadian  Parliament  already  enjoys. 

Sub-section  (30)  was  agreed  to. 

Sub-section  (31). — The  control  and  regulation 
of  the  navigation  of  the  River  Murray,  and  the 
use  of  the  waters  thereof  from  where  it  first 
forms  the  boundary  between  Victoria  and  New 
South  Wales  to  the  sea. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  South  Australia — 

Omit  "river,"  insert  "  rivers." 

The  CHAIRMAN.— There  are  several 
amendments  in  sub-section  (31)  suggested 
by  the  Parliament  of  South  Australia,  and 
an  amendment  suggested  by  the  Parlia- 
ment of  Tasmania  to  strike  out  the  sub- 
section altogether,  and  insert  a  new  sub- 
section in  lieu  of  it.  I  shall  put  the 
amendments  in  the  order  in  which  they 
come.  The  first  amendment  is  to  strike 
out  the  word  "river,"  with  the  view  of 
inserting  "  rivers." 

Mr.  GORDON  (South  Australia).— 
I  support  this  amendment  of  the  Legis- 
lative Council  of  South  Australia  to  strike 
out  "river,"  with  the  view  of  inserting 
"  rivers."  Of  course,  that  has  a  prospective 
meaning  which  is  given  to  it  by  the  subse- 
quent amendments,  and  in  discussing  it  I 
presume  it  will  be  competent  to  referto  what 
will  follow  if  this  amendment  is  agreed  to. 
~The  CHAIRMAN.— We  can  take  this 
as  a  test  amendment. 

Mr.  GORDON. — As  a  test  amendment. 
The  object  sought  to  be  gained  by  our 
amendments  is  that  the  rivers  which  run 
through  contiguous  states  should  be 
placed  under  federal  control,  not  only  in 
the    interests    of    the    co-riparian   states 


themselves,  but  in  the  interests  of  the 
whole  of  Australia. 

Mr.  Deakin. — What  do  you  mean  by 
rivers  ?  Rivers  and  tributaries,  or  what  1 

Mr.  GORDON.— Well,  there  are  two 
proposals  to  follow,  one  of  which  seeks  to 
embrace  all  the  principal  tributaries,  and 
the  other  to  define  the  rivers  placed  under 
federal  control,  as  the  Murray,  the  Dar- 
ling, the  Murrumbidgee,  and  the  Lachlan. 
Although  I  think  that  the  whole  of  the 
tributaries  should  be  included,  if  so  large 
a  scope  to  this  amendment  is  objected  to 
by  New  South  Wales,  I  would  be  content 
to  have  it  limited  to  the  four  great  rivers 
which,  by  themselves  or  their  continua- 
tions, run  through  New  South  Wales, 
Victoria,  and  South  Australia,  and  then 
join  the  sea.  I  would  not  seek  to  make  the 
scope  of  this  sub-section  too  inquisitorial, 
because  there  are  many  small  tributaries 
which  are  not  worth  taking  into  account, 
but  I  would  be  satisfied  with  such  a  general 
control  as  would  cover  those  four  great 
channels,  which  form  the  water  system  of 
Australia,  In  asking  the  Convention  to 
agree  to  this  proposal,  it  will  be  necessary 
for  me  to  discuss  some  of  the  arguments  for 
and  against  the  proposal  which  were  dis- 
cussed at  the  Adelaide  meeting.  Those 
of  us  who  agree  with  the  view  I  am  now 
endeavouring  to  support,  met  with  two 
classes  of  opponents  at  the  Adelaide  sitting. 
There  were,  first  of  all,  those  opponents 
who  were  led  by  the  Hon.  Mr.  Reid, 
and  who  laid  down  the  proposition,  as  I 
understood  them,  that  the  only  rivers 
over  which  any  joint  control  could  be 
properly  exercised  at  all  were  those  which 
run  through  coterminous  states,  and  only 
so  far  as  they  run  through  coterminous 
states.  That  is  to  say,  there  should  be 
only  joint  control  by  the  colonies  over 
those  rivers  on  either  side  of  which  the 
banks  belong  to  different  colonies.  I 
hope  to  be  able  to  show  that  this  notion  is 
hopelessly  behind  any  modern  idea  of  the 
reciprocal  obligations  of  civilized  nations. 
If  I  may  say  so,  with  much  respect,  the 
importance  of  this  matter  has  so  grown  on 
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me,  and  I  believe  on  other  members  of  the 
Convention,  that  I  am  disposed  to  think 
that  we  have,  perhaps  not  improperly, 
been  giving  much  time  to  the  discussion 
of  more  or  less  doctrinaire  matters,  which 
might  be  left,  to  reach  a  solvent  point,  to 
the  formative  genius  of  the  Federal  Par- 
liament, when  it  does  get  to  work— mat- 
ters to  which  we  might  attach  the  motto 
solvitur  ambulando;  while  we  have  left 
somewhat  out  of  sight  this  great  practical 
and  vital  matter  to  the  interests  of  the 
whole  of  Australia.  It  has  almost  been 
as  if  two  men,  entering  into  a  partnership, 
were  first  to  discuss  and  come  to  some 
mutual  decision  on  theological  questions, 
and  defer  the  consideration  of  questions 
as  to  how  they  should  share  the  losses  or 
divide  the  profits  of  their  partnership. 
However,  I  hope  that  the  Convention  at 
this  meeting  will  restore  the  balance  of 
importance  which  I  think  the  subject 
demands. 

Mr.  Higgins. — Is  this  clause  required  at 
all,  having  regard  to  sub-section  (1)? 

Mr.  Barton. — The  honorable  member 
wishes  to  say  "rivers  "  instead  of  "river." 

Mr.  GORDON.— Yes,  and  it  is  my  in- 
tention to  add  either  the  words  "and 
their  tributaries"  after  the  word  "Murray," 
or  to  define  the  four  rivers  which  will  come 
under  the  control  of  the  Federal  Parlia- 
ment. 

Mr.  Higgins. — In  the  American  Consti- 
tution sub-section  (1)  gives  control  over  all 
rivers  to  the  federal  authorities. 

Mr.  GORDON.— Yes;  for  the  pur- 
poses of  navigation  and  the  prevention  of 
obstruction  ;  but  it  does  not  as  I  read 
the  cases— and,  of  course,  I  express  my 
opinion  with  all  deference  to  that  of  more 
able  lawyers  than  myself — give  to  the 
Federal  Parliament  such  a  control  as 
would  lead  to  a  fair  apportionment  of  the 
waters  of  these  rivers  for  the  purposes  of 
irrigation. 

Mr.    Isaacs. — It   gives  powers  to  the 
Federal    Congress  to  control  the  naviga- 
tion of  rivers  which  are  navigable  within 
more  than  one  state. 
[Mr.  Gordon. 


Mr.  Glynn. — But,  according  to  the 
American  decisions,  a  similar  provision  in 
our  Constitution  would  not  give  the 
Federal  Government  control  of  the  Dar- 
ling. 

Mr.  Higgins. — If  by  the  use  of  water 
for  irrigation  purposes  the  navigation  of 
the  rivers  was  prevented,  the  Federal 
Government  could  interfere. 

Mr.  GORDON.— I  agree  with  the  hon- 
orable member  there.  It  is  not  intended 
in  any  proposition  which  I  shall  place  be- 
fore the  Convention  to  promote  irrigation 
at  the  expense  of  navigation.  The  honor- 
able member  (Mr.  Glynn)  has  pointed  out 
that,  inasmuch  as  the  Darling  lies  wholly 
within  one  state,  it  would  not,  as  matters 
stand,  come  under  the  control  of  the 
federal  authorities.  The  Darling  is  a 
stream  which  for  geographical  purposes 
has  that  name  given  to  it  for  a  portion  of 
its  course,  but  it  forms  part  of  a  great 
system  of  water-courses.  If  any  honor- 
able member  were  to  launch  himself  in  a 
canoe  at  the  head  of  either  the  Darling, 
the  Murrumbidgee,  the  Lachlan,  or  the 
Murray,  where  would  he  find  himself  at 
the  end  of  his  journey  ?  In  South  Aus- 
tralia. 

Sir  William  Zeal. — He  would  strike  a 
snag. 

Mr.  GORDON.— If  the  honorable  mem- 
ber got  into  a  canoe  at  the  head  of  any 
of  those  rivers,  and  has  not  after  a  long- 
political  career  lost  the  art  of  steering- 
straight,  he  would  at  the  end  of  his  journey 
find  himself  at  the  mouth  of  the  Murray, 
and  in  South  Australia.  All  these 
rivers  are  part  of  one  great  system. 
I  am  now  attempting  to  combat  the 
proposition  laid  down  by  Mr.  Reid  that 
there  should  be  no  joint  control  over  any 
river  unless  that  river  ran  beyond  the 
borders  of  any  one  colony.  An  expres- 
sion to  which  I  particularly  take  objec- 
tion— and  it  is  one  which  has  been 
greatly  used  by  the  representatives  of 
New  South  Wales — is  that  which  terms 
such  rivers  "our  rivers."  Rivers  which 
take  their  rise  in  New  South  Wales,   but 
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which    run    for    huge  distances   through 
other  colonies,  cannot  be  described  by  the 
residents  of  New  South   Wales  as  "our 
rivers,"   using   the  term  in  the  sense  of 
exclusive  and  sole  possession.      They  are 
no  more  the  rivers  of  New   South  Wales 
in  that  sense  than  the  sun  which  warms 
them   belongs   to   New   South   Wales,  or 
the    air    which    sweetens    them    is    the 
air   of   New  South    Wales.      When    the 
right  honorable  and  learned  member  (Mr. 
Reid)  referred  to  the  rivers  which,  though 
they  have  their  rise  in  New  South  Wales, 
form  a  continuous   channel  through  Vic- 
toria  and   South    Australia,     and    there 
mingle  their  waters  with  the  sea,  as  being 
exclusively   the    property   of  New  South 
Wales,  he  used  an  expression    which  has 
happily  now   no  sanction  in  the  code  of 
any  great  people,  and  the  right  honorable 
gentleman  forgot  how  far  the  sentiment 
of  the  world  in  this  respect  has  advanced. 
Every  great  river  in  Europe — the  rivers 
of  France,   of   Germany,  of  Austria,  and 
of    Russia — has    been   conceded    to    the 
common  use  of  all  the  nations.      These 
nations  may  be  armed  to  the  teeth  against 
each  other,   and    their   frontiers   may   be 
constantly   darkened    by    the    clouds    of 
threatened  war ;  but  any  exclusive  claim 
to  the  great  water-ways  which  run  from 
country  to  country  has  long  been  aban- 
doned.    They  recognise  that  these  rivers 
are  requisite  to  the  maintenance  and  the 
sustenance  of  the  people  of  the  continent, 
and  with  one  consent  they  have  agreed 
that  they  shall  be  managed  by  indepen- 
dent control  in  the  common  interest. 
Mr.  Higgins. — And  the  tributaries  too. 
Mr.   GORDON. — Is  it    not    extraordi- 
nary that   nations   which   are  hereditary 
enemies — nations  whose  soil  has  too  often 
been   wetted   with   each   other's   blood — 
should  concede  this  principle,  and  that  it 
should  be  denied  amongst  us  who,  as  the 
right  honorable  member  (Sir  John  Forrest) 
said  the  other  night,  owe  allegiance  to  one 
Crown,  are  one  in  race  and  nationality,  are 
brothers  dwelling  in  amity  in  a  land  which 
is  ours  from  sea  to  sea?     Is  it  not  still 
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more  extraordinary  that  this  right  should 
be  denied  at  a  time  when  we  are  sitting  in 
solemn  conclave  engaged  in  making  a  com- 
pact which  is  to  draw  closer  the  ties  which 
bind  us  ?  The  ears  of  honorable  members 
must  still  be  filled  with  the  "rustic  cackle 
of  their  bourg."  When  they  look  at  the 
proposition  from  a  larger  point  of  view 
they  will  agree  that  the  proposition  which 
I  have  advanced  is  one  which  is  recognised 
by  every  civilized  nation — even  by  those 
nations  which  are  hereditary  enemies. 

Sir  William  Zeal. — Very  poetical,  but 
not  practicable. 

Mr.  GORDON.— Does  the  honorable 
member  say  that  what  is  an  accepted 
arrangement  between  countries  like  France, 
Austria,  and  Germany  is  not  practicable  1 

Sir  William  Zeal. — We  are  talking 
about  the  Murray  and  the  Darling. 

Mr.  GORDON.—The  position  is  the 
same.  The  rivers  in  regard  to  which 
these  arrangements  have  been  made 
are  rivers  running  through  contigu- 
ous states.  The  Darling  and  the  Mur- 
ray also  run  through  contiguous  states. 
It  appears  to  me  that  the  cases  are 
altogether  parallel,  though  the  rivers  have 
different  names.  Of  course  I  am  bound 
to  admit  that  the  old  lawyers — if  those 
who  take  the  opposite  view  from  mine 
shelter  themselves  behind  the  reasoning 
of  ancient  lawyers — hold  to  the  opposite 
contention.  But  theirs  are  reasons  founded 
upon  conquest,  and  are  selfish,  narrow, 
and  long  ago  discredited. 

Mr.  Barton. — Are  there  any  opinions 
by  modern  lawyers  which  support  the  con- 
trary view  1 

Mr.  GORDON.— I  think  so.  I  shall 
submit  the  opinions  of  many  eminent 
lawyers  who  are  very  much  of  the  opposite 
way  of  thinking.  It  is  only  the  opinions 
of  the  old  lawyers  that  support  the  conten- 
tion against  which  I  am  now  arguing.  It  is 
too  late  for  my  honorable  friends  to  shelter 
themselves  behind  parchment  ghosts  of 
this  sort.  Mr.  Lawrence,  an  eminent 
authority,  in  his  Principles  of  Interna- 
tional Law,  says  that — "Usage  has  turned 
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against  this  ancient  rule  in  all  civiliza- 
tions." That  is  the  rule  of  exclusive 
possession  of  a  stream  which  runs  from 
one  country  to  another.  The  River  St. 
Lawrence  runs  for  most  of  its  course 
through  Canada.  It  drains  twice  as  much 
of  the  water-collecting  area  of  Canada  as 
of  America,  and  in  1824  the  English  Go- 
vernment set  up  this  purely  legal  theory, 
to  which  the  honorable  and  learned  mem- 
ber (Mr.  Barton)  has  referred,  and  claimed 
the  exclusive  right  of  control  in  regard 
to  that  part  of  the  St.  Lawrence  which 
runs  through  the  Dominion  of  Canada. 
In  the  dispute  with  the  United  States  Go- 
vernment, however,  that  contention  was 
afterwards  abandoned  by  the  British  Go- 
vernment. The  case,  however,  is  one 
exactly  in  point  now.  The  St.  Lawrence 
runs  for  most  of  its  course  through  Canada, 
but  for  part  of  its  course  through  the 
United  States,  and  it  has  been  conceded 
by  the  British  Government  that  the  Ameri- 
cans have  the  right  to  free  passage  on  and 
the  free  use  of  that  stream  throughout  its 
entire  course  as  well  in  American  as  in 
Canadian  territory.  This  is  the  form  in 
which  the  argument  is  put  in  that  great 
discussion  : — 

The  purely  legal  rights  of  states  should  be 
subordinated  to  the  general  interests  of  man- 
kind, and  that  the  right  of  all  the  riparian 
inhabitants  to  the  full  use  of  the  stream  rested 
upon  the  same  imperious  want,  the  same  in- 
herent necessity,  whieh  they  all  had  of  partici- 
pating in  the  flowing  element.  It  was  a  right 
of  nature. 

Mr.  Barton. — How  much  of  the  flowing 
element  have  you  ever  lost  1 

Mr.  GORDON. —The  honorable  and 
learned  member  might  as  well  ask  which 
of  the  other  benefits  that,  according  to 
his  belief  and  ours,  federation  is  to  give 
us,  have  we  already  lost  ?  "We  are  seeking 
now  to  gain  benefits.  The  honorable  and 
learned  member's  interjection  has  not  very 
much  force.  If  this  compact  is  made,  it 
should  be  made  upon  lines  which  will 
leave  no  possibility  of  dispute  or  disquiet 
afterwards.  Can  the  honorable  and  learned 
[Mr.  Gordon. 


member  say  that  if  the  Murray  question 
is  left  unsettled  there  will  be  no  possibility 
of  disquiet,  and  a  disquiet  of  the  most 
serious  nature'?  Another  eminent  con- 
stitutional writer,  Mr.  Wolseley,  discussing 
the  principle,  says — 

When  a  river  rises  within  the  bounds  of  one 
state  and  empties  into  the  sea  in  another,  the 
inhabitants  of  the  lower  state  have  a  moral  co- 
equal claim  to  its  use. 

That  is  our  case.  This  great  river  system 
has  its  rise  in  other  colonies ;  but  it  flows 
through  Victoria  and  South  Australia,  and 
Victoria  and  South  Australia  for  that 
reason  have  a  moral  co-equal  claim  to  the 
use  of  the  water,  and  that  use  should  be 
controlled  in  the  interest  of  all  the 
riparian  co-proprietors.  Mr.  Wolseley  con- 
tinues— and  this  is  the  crux  of  the  posi- 
tion— 

Is  such  a  nation 

The  nation  lower  down  the  stream. 

to  be  crippled  in  its  resources,  and  made 
to  depend  upon  another's  caprice  for  a  great 
part  of  that  which  makes  nations  fulfil  their 
vocations  in  the  world  ? 

Is  Victoria  relatively  to  New  South  Wales, 
and  South  Australia  relatively  to  New 
South  Wales  and  to  Victoria,  to  be  placed 
at  their  mercy  or  caprice  for  the  enjoy- 
ment of  that  which  was  designed  by 
Providence  for  the  benefit  of  the  whole 
continent?  Can  it  be  seriously  contended 
as  a  matter  of  principle  that  New  South 
Wales  and  Victoria  can  deduct  so  much 
water  from  these  rivers  as  will  leave  them 
absolutely  and  only  at  a  navigable  point, 
and  will  allow  South  Australia  to  take 
nothing  for  the  irrigation  and  fertilization 
of  her  land? 

Sir  William  Zeal. — That  has  not  been 
attempted. 

Mr.  GORDON.— It  has  not  been  at- 
tempted, but  it  has  been  threatened.  The 
honorable  member,  with  his  knowledge  of 
business,  will  see  that  that  is  not  the 
point.  If  my  honorable  friend  is  going 
to  enter  into  a  contract  he  takes  care  to 
see  that  all  the  terms  of  it  are  clear,  and 
beyond  the  possibility  of  dispute. 
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Sir  William  Zeal. — And  not  one-sided. 

Mr.  GORDON.  — Yes.  We  wish  the 
terms  of  this  contract  to  be  so  clear  that 
these  principles  shall  be  embraced  in  it 
beyond  dispute. 

Mr.  Higgins. — Suppose  Victoria  has 
made  reservoirs  and  improvements  which 
increase  the  volume  of  the  Murray. 

Sir  William  Zeal. — The  people  of 
South  Australia  do  not  propose  to  pay  for 
that. 

Mr.  GORDON.— The  honorable  mem- 
ber has  not  yet  heard  the  whole  of  my 
argument.  I  am  willing  that  the  Federal 
Parliament,  in  its  proper  quota  of  contri- 
bution, should  repay  any  money  which 
has  been  expended  or  in  the  meantime  will 
be  expended  in  improving  these  rivers. 

Mr.  Symon. — The  honorable  member 
does  not  wish  to  deprive  Victoria  of  the 
benefit  of  these  reservoirs. 

Mr.  GORDON.— Not  at  all.  This  is 
the  point  as  put  by  Mr.  Wolseley  :  Is  it 
right  that  these  lower  riparian  states  should 
be  crippled  in  their  resources  and  made  to 
depend  upon  another's  caprice  for  a  great 
part  of  that  which  enables  nations  to  ful- 
fil their  vocations  in  the  world  ?  If  the 
contention  that  New  South  Wales  and 
Victoria  can  deduct  from  the  waters  of 
these  rivers  so  much  as  will  leave  them 
only  at  navigation  point  is  upheld,  we  in 
South  Australia  shall  not  be  able  to  take 
one  drop  for  irrigation  purposes.  Another 
writer,  Mr.  Hail,  expresses  the  opinion 
that  — 

The  freedom  of  rivers  to  all  the  riparian  inha- 
bitants is  a  sentiment  written  in  deep  charac- 
ters in  the  heart  of  man. 

Mr.  Higgins. — Is  Mr.  Hall  a  lawyer  or 
a  poet  1 

Mr.  GORDON — He  is  a  lawyer ;  but 
occasionally  even  a  lawyer  has  a  vein  of 
sentiment  in  his  composition. 

Mr.  Barton. — It  is  when  the  lawyer  is 
sentimental  that  he  seems  to  suit  the  hon- 
orable member's  purpose  best. 

Mr.  GORDON.— Well,  this  is  a  ques- 
tion of  large  fairness,  into  the  consi- 
deration of  which   sentiment  enters  to  a 


very  great  extent.  It  is  not  a  matter 
to  be  decided  upon  the  narrow  dic- 
tates of  old  legal  maxims ;  it  is  not  only 
a  question  of  international  law.  It  is 
a  question  of  State  policy  and  inter- 
national law,  and  the  sentiment  of  friend- 
ship is  represented  in  it.  There  is  no 
honorable  member  who  knows  better  the 
strength  of  a  sentiment  of  that  kind  than 
the  leader  of  the  Convention. 

Mr.  Barton. — I  quite  agree.  You  would 
tomahawk  everything  old,  even  if  it  were 
right. 

Mr.  GORDON.— I  should  be  sorry  to 
see  the  honorable  member  meet  with  that 
fate  when  he  is  a  little  older.  I  believe 
some  nations  have  been  in  the  habit  not 
only  of  tomahawking  but  of  eating  their 
old  people.  The  honorable  member  will 
admit  that  his  interjection  is  scarcely  an 
argument.  Listen,  now,  to  Mr.  Henry 
Clay,  the  great  American  statesman  and 
jurist,  a  man  whose  opinion,  I  think,  even 
the  honorable  member  will  treat  with 
respect.     He  says — 

The  principle  of  international  co-riparian 
right  should  be  regarded  as  the  spontaneous 
homage  of  man  to  the  paramount  Lawgiver  of 
the  universe  by  delivering  his  great  works  from 
the  artificial  shackles  and  selfish  contrivances 
by  which  they  have  been  artificially  and 
unjustly  subjected. 

Mr.  Clay  had  a  streak  of  poetry  in  him, 
but  the  statement  I  have  read  is  a  streak 
of  the  soundest  political  wisdom,  and  I 
shall  be  glad  to  hear  the  honorable  mem- 
ber dispute  it  if  he  can.  I  challenge  him 
to  dispute  it.  I  might  go  on  and  give 
the  honorable  member  other  quotations; 
but  I  think  I  have  given  him  sufficient  to 
keep  him  engaged  for  some  time  if  he  is  to 
answer  them.  I  do  not  like  to  detain  the 
Convention  too  long  by  citing  authorities. 
All  the  opinions  I  have  quoted  except  in 
the  St.  Lawrence  case,  in  which  the  prin- 
ciple I  am  contending  for  was  upheld,  are 
the  profound  judicial  opinions  of  men  who 
were  no  mere  partisans — men  who  had 
studied  the  question  in  the  light  of  inter- 
national obligations,   and   who  were  free 
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from  that  kind  of  bias  which  I  regret  to 
see  in  the  eyes  of  Mr.  Barton. 

Mr.  Barton. — I  have  not  said  a  word. 

Mr.  GORDON.— The  honorable  member 
conveys  a  good  deal  by  shakes  of  the  head 
and  interjections.  When  analyzed,  these 
interjections  do  not  mean  much,  but  he 
intends  them  to  mean  a  great  deal.  The 
honorable  member  and  others  have,  I  think, 
been  rather  led  astray  in  this  matter  by 
the  bald  and  erroneous  statements  of 
people  in  New  South  Wales,  who  say  that 
we  want  their  rivers. 

Mr.  Walker. — You  want  the  waters  of 
the  rivers. 

Mr.  GORDON.— We  do  not  want  tho 
waters  of  the  rivers  in  an  unfair  sense. 
We  only  want  such  control  as  is  conceded 
in  every  civilized  country  in  the  world, 
and  surely,  as  has  often  been  put  to  the 
Convention,  we  can  trust  ourselves.  Surely 
we  can  trust  the  Federal  Parliament,  in 
which  New  South  Wales  will  have  by  far 
the  largest  voting  power.  Even  if  it  had 
not  by  far  the  largest  voting  power, 
the  great  principle  of  justice  would 
demand  that  this  concession  should 
be  made.  Now,  I  am  going  to  deal  very 
briefly  with  the  second  class  of  objectors 
— with  those  who  agreed  with  me  in  regard 
to  the  right  to  navigation  and  free  passage, 
but  said  that  the  contention  could  not  be 
carried  to  the  extent  of  mutual  use  and 
control  for  the  purposes  of  irrigation.  I 
confess  to  have  been  unable  to  make  any 
distinction  at  all.  If  those  honorable 
members  say  that  there  shall  be  mutual 
control  and  use  for  the  purposes  of  navi- 
gation, I  cannot  see  on  what  principle 
they  stop  short  and  declare  that  there 
shall  be  no  mutual  control  and  use  for  the 
purposes  of  irrigation.  What  magic  is 
there  in  the  word  "navigation"?  Navi- 
gation is  only  a  purpose  of  mankind.  It  is 
something  mankind  requires,  to  use  Wol- 
seley's  words,  to  enable  them  to  fulfil  their 
vocation  in  the  world.  I  contend  that  the 
rivers  of  the  great  water  system  of  Aus- 
tralia are  much  more  necessary  to 
the  people  of  Australia  for  irrigation 
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than  for  navigation.  It  will  help  them 
more  to  fulfil  their  vocation  as  a  nation  to 
have  a  free  use  of  these  waters  for  irriga- 
tion than  for  navigation.  As  it  has 
been  put  to  mo  by  an  honorable  mem- 
ber, you  can  always  construct  railways, 
and  you  can  always  provide  coaches 
to  travel  in,  but  you  cannot  make 
rivers.  I  repeat  that  rivers  are  more  neces- 
sary for  the  purposes  of  Australia  for  irriga- 
tion than  for  navigation.  Both  claims  rest 
upon  the  same  imperious  want — the  inhe- 
rent necessity  of  mankind.  I  shall  be 
interested  to  hear  any  honorable  member 
attempt  to  make  a  distinction  in  principle, 
so  far  as  the  rivers  which  run  through 
contiguous  states  are  concerned,  between 
the  right  of  those  states  to  a  mutual 
control  in  regard  to  navigation  and  their 
right  to  a  mutual  control  for  the  purposes 
of  irrigation.  Such  a  control  as  I  am 
contending  for  should  be  granted,  apart 
altogether  from  federation.  I  say,  with 
much  respect,  that  it  is  a  blot  on  the 
history  of  the  colonies  that  there  has  been 
no  mutual  arrangement  by  which  these 
great  rivers  could  be  controlled  for  irriga- 
tion as  well  as  for  navigation.  I  am  not 
going  into  the  history  of  that  dispute,  but 
I  think  it  is  a  blot  upon  the  colonies  that 
an  arrangement  has  not  been  made.  And 
how  imperative  it  is  to  make  it  now,  when 
in  the  infancy  of  these  states  quarrels  have 
arisen.  What  will  happen  when  we 
number  the  population  of  Australia  by 
millions,  and  when  the  population  presses 
with  infinitely  greater  force  on  the  means 
of  subsistence  in  the  valleys  of  this  water 
system  1  We  know  how  large  the  arid 
spaces  of  Australia  are.  If  quarrels  arise 
what  can  settle  them  1  Nothing  but  war 
or  disruption.  Only  a  few  of  us,  I  am 
afraid,  have  properly  conceived  the  part 
which  irrigation  will  play  in  the  struggle 
of  humanity  in  Australia.  In  time  to  come 
millions  of  people  will,  as  they  do  in 
America  and  India,  depend  upon  our 
irrigated  lands  for  their  means  of  live- 
lihood. Is  it  just  that  the  future  of  these 
riparian   dwTellers  should  be  left   to   the 
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caprice  of  the  states  above  them 1  I  appeal 
to  Mr.  Deakin,  who  has  made  a  study  of 
this  question,  and  who  knows  the  benefits 
which  irrigation  has  conferred  on  both 
ancient  and  modern  civilizations,  to  support 
me  in  saying  that  I  am  not  overstating  the 
importance  of  this  question.  It  is  not  a 
local  question  at  all.  It  is  nothing  less 
than  a  national  question,  and  it  is  a 
national  necessity  that  the  problem  should 
be  solved.  Article  2  of  the  irrigation  law 
of  Wyoming  recites  : — 

Water  being  essential  to  industrial  prosperity, 
of  limited  amount  and  easy  of  diversion  from 
its  natural  channels,  its  control  must  be  in  the 
state  ;  which,  in  providing  for  its  use,  shall 
equally  guard  all  the  interests  involved. 

Here  again  is  a  quotation  which  exactly 
describes  my  position.  The  water  here  is 
of  limited  quantity.  It  is  easy  of  diversion. 
It  could  be  diverted,  and  it  has  been 
threatened  to  be  diverted,  by  colonies  above 
us.  This  proposition  states,  and  it  is  one 
to  which  we  must  all  agree  as  a  matter  of 
principle,  that  in  providing  for  the  use  of 
the  water  the  interests  of  all  involved 
shall  be  equally  guarded.  Can  any  one 
say  that  the  interests  of  Victoria  and  of 
South  Australia  are  not  involved  in  the 
question  of  the  use  of  the  waters  of  these 
rivers  1  I  should  be  surprised  to  hear  any 
honorable  member  make  that  statement. 
If  we  all  have  an  interest  in  the  rivers,  what 
is  the  objection  to  a  joint  control  in  the 
interests  of  all  ?  In  Ameriea,  as  I  have 
no  doubt  it  will  be  argued  presently  by 
some  honorable  member,  the  Federal  Con- 
stitution did  not  provide  for  the  control  of 
the  waters  of  the  American  states,  but  it 
is  now  a  matter  of  general  regret  in 
America  that  no  such  provision  was  made. 
Mr.  Kenny,  who  has  written  the  leading 
book  on  the  irrigation  laws  of  America — ■ 
and  it  is  quite  a  modern  book — says  that  in 
America  the  nation  is  regretting  that  the 
Constitution  did  not  provide  for  the  con- 
trol by  the  federal  authority  of  the  rivers 
of  America.     He  continues — 

It  seems  strange  that  Congress  should  not 
have  enacted  uniform  and  explicit  laws  as  to 


the  disposal  of  the  waters.  If  a  uniform  system 
had  at  first  been  adopted  by  the  Government 
for  the  disposal  of  the  waters  of  the  natural 
streams  flowing  over  the  public  domains,  the 
difficult  questions  that  now  arise  would  have 
been  avoided.  The  day  is  certainly  fast  ap- 
proaching when  the  public  will  understand  thai 
irrigation  is  the  concern  not  of  the  arid  region 
only,  but  of  the  whole  United  States.  Instead 
of  a  narrow  sectional  question,  irrigation  is 
becoming  more  and  more  each  year  a  broad 
national  problem.  It  is  the  question  of  our 
wrater  resources  that  is  now  of  the  most  vital 
importance.  In  the  course  of  a  few  years 
irrigation  will  be  recognised  as  a  national 
necessity. 

If  irrigation  is  a  national  necessity  and  a 
national  problem — if  it  is  now  a  matter  of 
regret  that  the  American  Government  did 
not  take  over  the  control  of  the  public 
streams  of  America — would  not  the  same 
regret  and  the  same  conditions  exist  here? 
Irrigation  will  be  ten  times  more  a  national 
necessity  here  than  it  is  in  America,  and 
the  regret  will  be  ten  times  greater  if  we 
miss  this  chance  of  settling  the  question, 
and  the  Constitution  does  not  provide  for 
the  control  of  these  water  channels.  And, 
after  all,  what  are  we  asking  for?  We  are 
only  asking  for  the  right  that  every  riparian 
proprietor  enjoys  under  British  law — the 
right  that  the  man  above  him  shall  neither 
injure  the  quality  nor  diminish  the  flow 
of  any  stream  designed  for  their  mutual 
benefit  and  enjoyment.  That  is  a  right 
that  is  founded  deep  in  natural  justice.  It 
cannot  be  said  that  we  are  asking  for  any- 
thing extraordinary  or  making  extreme 
demands  upon  our  fellow  colonists  when 
we  simply  seek  for  that  right  which  every 
riparian  proprietor  under  British  law 
enjoys.  The  tendency  of  modern  legisla- 
tion is  to  go  even  further  than  the  common 
law  doctrine  in  declaring  that  there  shall 
be  no  exclusive  property  in  running 
streams.  The  tendency  of  modern  legis- 
lation is  to  say  that  while  the  riparian 
proprietors  should  have  their  rights  under 
the  law  there  is  a  higher,  a  paramount 
right,  the  right  of  the  people  who  are  the 
dwellersou  the  banks  of  these  streams.  That 
is  an  extension  of   the  doctrine  of  riparian 
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rights  that  is  being  acted  upon  by  many 
of  the  Governments  of  the  United  States. 
It  cannot,  therefore,  be  said  that  we  are 
robbing  New  South  Wales,  or  making  ex- 
treme demands  on  the  generosity  of  that 
colony,  when  we  are  only  asking  for  that 
which  every  man  in  New  South  Wales 
enjoys — the  right  to  have  the  stream 
which  flows  through  his  land  undiminished 
in  quantity  and  uninjured  in  quality. 
That  is  all  we  are  asking  for,  and  how  can 
it  be  said  that  the  demand  is  unreason- 
able ?  I  cannot,  for  the  life  of  me,  under- 
stand how  honorable  members  should  say 
that  our  railways  should  be  subject  to 
a  joint;  control,  and  deny  that  the  rivers 
should  be  similarly  dealt  with.  It  is 
universally  admitted  that  some  control 
over  our  railways  should  be  insisted  upon, 
in  order  to  prevent  them  from  being  used 
by  one  colony  to  the  detriment  and  injury 
of  another  colony.  Where  is  the  argument 
against  the  same  control  being  exercised 
over  the  rivers,  seeing  that  they  can 
equally  be  used  to  the  detriment  and  the 
injury  of  other  colonies  1  On  the  con- 
trary, is  not  the  argument  much  stronger 
for  the  control  of  the  rivers,  which  are  the 
great  natural  channels,  and  which  owe 
little  or  nothing  to  the  hands  of  man. 
The  railways  are  embraced  within  the 
delimitation  of  the  state.  They  are  put 
there  at  the  expense  of  the  state,  and  are 
the  undisturbed  property  of  the  state. 
No  such  claim  can  be  made  to  the  rivers 
— those  "  channels  of  God,"  as  old  Kent 
calls  them.  It  is  conceded  that  there 
should  be  such  a  federal  control  of  the 
railways  as  would  prevent  them  from 
being  used  by  one  state  to  the  in- 
jury of  another,  and  that  really  gives 
away  the  argument  so  far  as  regards 
the  rivers,  which  can  be  much  more 
easily  used  to  the  injury  and  detri- 
ment of  the  other  states.  Now,  to 
descend  from  principle  to  expediency,  it 
appears  to  me  that  this  great  water  system 
can  best  be  administered  and  managed  for 
the  benefit  of  Australia  by  a  scientific 
system  of  administration  and  control  which 
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should  begin  at  its  rise  and  extend  its 
entire  length.  One  does  not  want  to  be  up 
in  hydraulics  or  to  be  a  conservator  of 
water  to  know  that  detached  systems  of 
water  conservation  planned  by  different 
minds  and  carried  out  at  various  times 
cannot  be  so  effective  as  those  made  on 
one  scientific  and  continuous  plan. 

Mr.  Deakin. — Hear,  hear. 

Mr.  GORDON.— I  am  glad  to  have  the 
honorable  member's  cheer  because  he  is  a 
student  of  the  question.  Such  detached 
and  haphazard  schemes  lead  to  dissipa- 
tion and  not  to  conservation  of  water. 
As  a  matter  of  expediency,.  I  contend  that 
what  we  are  now  seeking  for  will  not  be  to 
the  advantage  of  one  colony  but  of  all.  I 
believe  it  will  be  under  such  a  system 
of  management  that  irrigation  will  be  pro- 
perly carried  out.  Those  of  us  who  have 
seen  these  immense  floods  which  spread 
over  the  banks  of  the  Darling  and  the 
Murray,  scorning  all  the  limitations  of  the 
New  South  Wales  geographers,  and  which 
flow  in  a  stream  50  miles  broad,  wasting 
all  their  fertilizing  waters  in  the  sea,  are 
convinced  that  with  a  proper  and  scientific 
system  of  water  conservation  there  will 
be  sufficient  water  for  the  needs  of  a 
great  part  of  Australia.  I  hope  I  have 
not  detained  the  Convention  too  long  in 
submitting  these  proposals,  but  I  am 
deeply  convinced  of  the  vital  importance 
of  the  question,  and  that  we  shall  be 
truant  to  the  solemn  responsibilities  we 
have  undertaken  if  we  do  not  settle  this 
question  now  upon  a  basis  which  shall 
not  only  exclude  the  possibility  of  in- 
justice, but  which  shall  provide  as  far  as 
possible  for  the  just  division  of  a  bounty 
which  Providence  designed,  not  for  any 
narrow  portion  of  this  great  continent, 
but  for  the  beautifying,  the  delight,  and 
the  support  of  it  all. 

Mr.  DEAKIN  (Victoria).— Without  at- 
tempting to  follow  the  honorable  member 
(Mr.  Gordon)  through  the  many  flights  of 
oratory  with  which  he  has  charmed  us,  and 
with  the  breadth  of  criticism  which  he  has 
offered  on  all  the  issues  involved,  I  rise  for 
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the  purpose  of  submitting  a  few  considera- 
tions, trusting  that  they  will  be  of  some 
service  in  the  settlement  of  this  issue.  I 
propose  to  take  advantage  of  this  amend- 
ment to  consider  for  a  moment  or  two  the 
actual  question  involved  under  this  par- 
ticular sub-section.  Naturally,  the  first 
que s  don  -that  honorable  members  should 
put  to  themselves  is  whether  there  be  any 
ground  at  all  for  a  federal  control  of  the 
navigation  of  the  rivers  of  Australia,  and, 
next,  whether  such  a  control  of  such  navi- 
gation is  capable  of  being  exercised  by 
a  federal  authority.  Of  course,  our 
view  is  mainly,  if  not  wholly,  limited 
to  the  consideration,  of  the  traffic  on 
the  Murray  and  its  tributaries.  It  is 
clear  that  this  traffic  is  very  rarely  local. 
In  almost  every  instance  it  is  an  inter- 
colonial traffic.  The  points  of  arrival  and 
departure  of  the  river  traffic  are  very 
rarely  in  the  same  colony.  The  traffic 
of  the  Murray  and  its  tributaries  is 
therefore  in  its  essence  intercolonial, 
and  one  would,  therefore,  suppose  that  it 
was  properly  open  to,  and  required, 
federal  control.  The  first  broad  question 
we  have  put  is  answered,  since  the 
facts  of  the  case  point  naturally  in  the 
direction  of  the  propriety  of  conferring 
upon  the  Federal  Government,  at  all 
events,  a  power  of  control  over  what  is 
practically  the  federal  and  intercolonial 
navigation  of  the  interior.  That  is  prima, 
facie  a  most  reasonable  demand,  and 
would  require  to  be  rebutted  by  im- 
portant considerations  of  expediency,  if 
it  were  put  aside.  The  next  question  is 
that,  since  the  traffic  is  intercolonial, 
and  cannot  be  efficiently  dealt  with 
except  by  intercolonial  agreement  or 
intercolonial  legislation 

Mr.  McMillan. — Is  it  possible  to  define 
"  navigable"  1 

Mr.  DEAKIN.— I  think  so.  There  is  a 
great  body  of  decisions  in  the  United 
States,  where  the  Federal  Government 
have  control  of  navigable  streams,  that 
settles  by  means  of  particular  instances  a 
certain  number  of  principles  which  would 


allow  of  the  determination  of  the  question 
as  to  where  a  river  begins  and  ceases  to  be 
navigable. 

Mr.  Barton. — It  must  also  be  remem- 
bered that  there  is  a  great  quantity  of 
water  there. 

Mr.  Reid. — Are  navigable  rivers  men- 
tioned in  the  Constitution? 

Mr.  DEAKIN. — No  commerce  is  men- 
tioned, and  naturally  that  is  only  affected 
where  the  river  is  navigable.  While  it 
is  perfectly  true  that  the  rivers  which 
were  in  the  mind's  eye  of  the  framers  of  J 
the  American  Constitution  were  the' 
noble  streams  of  the  eastern  states,  it  is 
well  to  remember  that  federal  laws  now 
apply  equally  to  all  the  rivers  of  the  west 
in  the  great  republic.  There  the  physical 
conditions  are  similar  to  ours.  There  are 
immense  areas  of  arid  country  with 
streams  having  an  intermittent  flow. 

Mr.  Barton. — The  framers  of  the 
American  Constitution  had  no  thought 
of  that  when  they  passed  the  provision 
with  regard  to  the  regulation  of  com- 
merce. 

Mr.  DEAKIN.— That  is  the  case.  It 
was  then  only  necessary  to  consider  the 
utilization  of  water  for  navigation,  and 
the  question  of  irrigation  was  not  in 
view.  We  have  now  to  deal  with  a 
different  set  of  circumstances.  But  the 
word  "  navigable "  is  largely  defined  in 
various  American  decisions,  and,  therefore, 
it  might  if  necessary  be  readily  defined  for 
the  purposes  of  our  Constitution.  I  was 
about  to  leave  that  branch  of  the  subject 
with  the  simple  statement  that  it  seems 
natural,  desirable,  and  proper  that  what 
is  really  intercolonial  intercourse  upon 
our  rivers  should  be  under  federal  control. 
Another  question  was  touched  upon  in 
one  very  important  aspect  by  the  honor_ 
able  member  (Mr.  Gordon)  in  his  finished 
and  elaborate  discourse.  That  was  the  rela- 
tion which  this  traffic  upon  intercolonial 
streams  bears  to  the  railways  of  the  colonies. 
He  only  considered  it  in  a  single  aspect. 
He   said,   if  it   would    be  undesirable    in 
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a  federal  state  to  permit  a  continu- 
ance of  a  war  of  railway  rates,  it 
would  be  equally  undesirable  to  per- 
mit of  a  war  of  rates  as  to  river-borne 
produce.  But  there  is  another  con- 
sideration that  has  been  pressed  upon 
the  consideration  of  the  Finance  Commit- 
tee and  the  whole  of  this  Convention  by 
the  evidence  which  the  late  Mr.  Eddy 
gave  before  the  Finance  Committee  in 
Adelaide.  It  would  lead  me  too  far  afield 
to  refer  in  detail  to  that  evidence,  but  it 

|  will  be  found  on  pages  160-163  in  the 
report  of  the  proceedings  of  the  Conven- 
tion in  Sydney.  It  was  there  published 
for  the  first  time.  Although  Mr.  Eddy 
hesitated  to  say  that  the  Federal  Govern- 
ment should  seek  to  take  entire  control 
of  the  river-borne  traffic,  because  it  is  in 
private  hands,  and  that  would  mean  a 
serious  interference  with  private  trade  and 
business,  yet  all  his  arguments  went  to 
support  the  contention  which  he  in  one 
I  part  of  his  evidence  admits,  that  some 
control  is  decidedly  necessary  in  the 
interests  of  the  railways,  and  also  in   the 

1  national  interests.  He  points  out  that 
railway  rates  in  many  parts  of  the  interior 
are  determined  by  river  rates,  and  that 
those  river  rates  are  open  to  very  great 
alterations  which  defeat  all  possible  cal- 
culations by  the  railway  authorities  as 
to  the  returns  in  any  given  year  from  any 
given  rates.  He  points  out  that  it  is  un- 
desirable that  this  state  of  things  should 
continue  either  in  the  interests  of  railway 
traffic  or  national  interests.  He  seemed 
to  think,  not  only  as  a  railway  man  but 
as  a  citizen  of  these  colonies,  that  it  is 
essential  if  railway  charges  are  to  be  sub- 
ject in  any  degree  to  federal  control,  if  the 
rates  of  carriage  are  to  be  fixed  in  any 
way  by  federal  authority,  that  the  aim  of 
such  control  would  be  incompletely  ful- 
filled unless  power  of  some  kind  were 
given  over  the  charges  upon  traffic  which 
passes  in  competition  with  the  railways, 
not  along  other  railways,  but  along  the 
natural  water-courses  of  the  country,  The 
State  has  spent  large  sums  in  keeping 
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these  water-courses  open  for  the  longest 
possible  period  in  each  year.  If  the  rail- 
way rates  are  to  be  in  any  degree  subject 
to  federal  control  while  this  disturbing 
element  remains,  it  will  be  a  task  of 
almost  insuperable  difficulty  to  fix  them 
in  those  regions. 

Mr.  Fraser.— It  will  not  be  more 
difficult  than  at  present. 

Mr.  DE AKIN.  —The  honorable  member 
knows  the  great  advantage  which  the 
competing  railway  and  river  rates  confer 
on  growers  of  wool  who  can  avail  them- 
selves of  them.  I  can  understand  that 
it  is  an  undesirable  suggestion  that  there 
should  be  harmony  between  these  rivals 
from  the  point  of  view  of  the  producers. 
I  only  wish  to  point  out  that  in  addition 
to  the  many  considerations  so  ably  put 
by  the  honorable  member  (Mr.  Gordon) 
one  most  important  consideration  is  the 
effect  of  these  water  carriage  rates  upon 
the  railway  rates,  and  their  effect  upon 
the  revenues  of  individual  colonies  or  of 
the  Federal  Government  "When  we  refer 
to  the  control  of  this  great  river  system 
or  any  similar  system  in  Australia  for  the 
purposes  of  navigation,  we  find  ourselves 
confronted  by  the  necessity,  if  the  oppor- 
tunities which  these  systems  offer  to  us 
for  the  commerce  of  the  interior  are  to  be 
fully  availed  of,  for  constructing  works 
upon  those  rivers  which  must  far  surpass 
the  powers  and  resources  of  even  the  richest 
colony  of  the  group.  Many  of  these  works 
must  be  undertaken  outside  the  limits  of 
any  particular  colony.  Our  rivers  differ 
from  the  superb  systems  of  the  eastern 
states  of  America,  inasmuch  as  they  are 
often  shallow  and  intermittent  although 
liable  to  great  floods.  To  secure  a  re- 
gular and  even  flow  for  the  longest 
possible  period  during  the  year  regulating- 
works  would  be  necessary  which  would 
extend  from  high  up  near  the  sources 
to  their  very  mouths.  In  South  Aus- 
tralia a  proposition  has  been  con- 
sidered which  would  involve  a  very 
extensive  deepening  of  the  mouth 
of     the     River     Murray.        That     wTould 
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improve  the  navigation  so  far  as  it  would 
tend  to  admit  larger  vessels  into  the  river 
system,  but  it  would  also  tend  to  injure 
navigation  by  diminishing  the  duration  of 
the  period  within  which  navigation  is- 
possible,  because  it  would  make  the  escape 
of  the  waters  of  the  river  to  the  ocean 
freer,  and  would  tend  to  empty  the  river 
at  an  earlier  period  than  at  present. 

Mr.  Howe.— We  did  not  make  that 
proposition. 

Mr.  DEAKIN. — It  has  been  proposed, 
and  if  the  question  of  navigation  is  to  be 
dealt  with  it  ought  to  be  considered. 

Mr.  Symon. — If  such  a  work  were  ever 
carried  out  it  would  have  to  be  a  federal 
matter. 

Mr.  DEAKIN. — I  am  leading  up  to 
that.  Whilst  that  work  is  desirable  in 
the  interests  of  navigation  in  one  aspect 
it  is  not  desirable  in  another  aspect 
unless  it  is  accompanied  by  additional 
works.  The  proposals  which  have  been 
before  the  Government  of  New  South 
Wales  to  deal  with  that  great  tributary 
of  the  Murray — the  Darling — involving 
the  construction  of  locks  along  that  river 
— would  have  to  be  extended  until  they 
embraced  the  Murray  itself.  They  would 
have  to  deal  with  the  whole  of  the 
system  from  the  mouth  upwards  so  as 
to  bring  the  river  at  proper  intervals 
under  the  control  of  a  system  of  works 
which,  while  allowing  fuller  access  to 
navigation,  would  prevent  the  free  escape 
of  the  wTaters  to  the  sea.  I  merely 
mention  this  as  an  indication  of  the 
gigantic  works  which  will  be  necessary. 
Not  gigantic  in  cost  in  comparison  with 
those  undertaken  in  America  at  the  head 
of  the  Mississippi  and  Missouri,  but 
gigantic  when  viewed  from  the  Austra- 
lian stand-point  ;  yet  an  expenditure 
which  is  absolutely  necessary  if  that  river 
and  its  tributaries  are  to  be  put  to  their 
best  possible  use  for  the  purpose  of 
developing  the  interior  commerce  of  Aus- 
tralia. It  would  be  equally  necessary  to 
cope  in  some  way  with  the   extraordinary 


floods  to  which  this  great  system  is  liable. 
They  can  only  be  dealt  with  in  the 
higher  parts  of  the  stream  by  a  system 
of  diversion  or  storage,  or  of  diversion 
and  storage,  which  might  enable  the 
level  of  the  river  to  be  maintained  for 
a  longer  period  than  at  present,  regu- 
lating its  flow,  and  at  the  same  time 
affording  an  opportunity,  during  a  season 
of  plenty,  to  retain  waters  which  would 
be  of  inexpressible  value  in  seasons  of 
dearth.  If  you  once  look  at  the  ques- 
tion as  I  am  asking  the  Convention  to 
look  at  it,  from  the  natural  physical 
stand-point,  the  desirability  of  a  federal 
control  of  what  is  practically  federal 
commerce,  by  an  expenditure  upon  works 
which  must  be  federal  to  preserve  naviga- 
tion, you  are  brought  face  to  face  with 
the  other  question  introduced  by  my 
honorable  friend.  This  relates  to  the 
immense  possibilities  within  the  limits 
of  the  water  supply  which  are  afforded 
for  the  development  of  agriculture  in  the 
interior  by  means  of  irrigation.  This  was 
dwelt  upon  by  the  honorable  member  (Mr. 
Carruthers)  in  Adelaide  with  great  force, 
with  great  effect,  and  with  no  whit  of 
exaggeration.  He  detailed  to  us  some  of 
the  brilliant  results  which  had  been 
achieved  in  the  interior  of  New  South 
Wales  by  the  construction  of  simple  dams 
or  weirs  for  the  preservation  of  part  of 
the  waters  which  now  flowr  to  waste. 
There  is  no  doubt  that  in  the  future 
New  South  Wales  and  Victoria,  in  pur- 
suance of  their  policy  of  development, 
are  likely  to  increase  the  number  and 
scale  on  which  such  works  are  executed. 
Hence,  the  consideration  of  works  for 
navigation  has  brought  us  face  to  face 
with  the  necessity  from  the  irrigation 
stand-point  of  constructing  other  works 
on  the  same  streams.  Thus  we  find  that 
the  problem  of  irrigation  becomes  inex- 
tricably intertwined  with  the  .problem 
of  navigation,  and  that  the  interests 
of  one  must  be  studied  in  connexion 
with  the  interests  of  the  other.  The 
interests  of  both  can  best  be  dealt  with 
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in  common,  and  I  venture  to  submit  from 
the  irrigation  standpoint  —  the  stand- 
point which  impressed  the  honorable 
member  (Mr.  Carruthers)  and  other  repre- 
sentatives of  New  South  Wales — that  we 
have  yet  to  learn  that  these  two  interests 
are  necessarily  antagonistic.  We  have  yet 
to  learn  that  it  would  not  be  possible,  by  a 
federal  system  dealing  with  this  river  from 
its  source  to  its  mouth,  to  provide  as 
much  navigation  as  would  be  required, 
consistent  with  what  T,  in  common  with 
the  representatives  for  New  South  Wales, 
take  to  be  the  first  consideration  in  con- 
nexion with  the  river,  and  that  is  the  dis- 
tribution of  as  much  of  its  waters  as  can 
be  regularly  or  periodically  made  avail- 
able to  increase  cultivation  and  settle- 
ment on  the  soil.  Why  should  not  those 
interests  go  together?  There  is  no  in- 
superable obstacle  to  prevent  their  being 
dealt  with  jointly.  It  may  be  proved  from 
the  local  point  of  view  that  they  should  be 
dealt  with  together,  in  order  that  the  best 
results  may  be  obtained  from  both.  It 
may  be  that  to  some  extent  the  construc- 
tion of  works  on  the  lower  part  of  the 
river  would  be  of  material  advantage  to 
the  inhabitants  of  the  remote  interior,  as 
far  as  they  improve  its  navigability  and 
means  of  communication  which  are  offered 
from  the  sea  into  the  heart  of  New  South 
Wales.  But  putting  speculation  aside, 
the  real  difficulty  of  this  question  is — 
that  there  are  three  parties  at  present 
interested,  namely,  New  South  Wales, 
Victoria,  and  South  Australia. 

Mr.  Gordon. — And  all  Australia  through 
them. 

Mr.  DEAKIN.  —  Indirectly  and  re- 
motely, no  doubt.  The  Victorian  interest  is 
limited,  and  owing  to  the  physical  circum- 
stances of  the  case  the  Victorian  attitude 
can  be  impartial  in  this  matter,  because 
any  gain  which  we  can  share  in  must  be 
general,  whereas  our  own  interests  are 
pretty  well  protected  by  nature  and  our 
own  past  exertions.  We  need  look  for- 
ward with  very  little  alarm  to  whatever 
course  is  pursued.  The  difficulty  is  that 
[Mr.  Deakin. 


New  South  Wales  contains  the  Darling, 
the  Lachlan — the  head  and  body  of  all 
these  streams — the  Lachlan,  the  Murrum- 
bidgee,  and  the  Darling. 

Mr.  Reid. — It  holds  the  whole  of  them. 

Mr.  DEAKIN.— I  said  the  whole  of  them. 

Mr.  Reid. — No  ;  the  honorable  member 
said  the  body  of  them. 

Mr.  Gordon. — Some  of  the  tributaries 
of  the  Darling  are  in  Queensland. 

Mr.    DEAKIN. — They   are   not   worth 
mentioning  ;  they  are  insignificant.     New 
South  Wales    holds    the    whole  of    those 
streams,    and     her     representatives     are 
placed   in  the  difficult  position  that  they 
are  asked  to  yield  apparently  all  the  con- 
cessions which  are  involved  in  the  accept- 
ance of  the  federal  control  of  this  great 
arterial    river    system.     South  Australia, 
on    the   other  hand,    which    is    naturally 
most  urgent  for   the    federal    control    of 
this    river — any    control,    though    partial 
only  being  better  for  them  than  the  entire 
absence   of  authority,   from  which    it   at 
present  suffers  in  respect  of  the  streams 
beyond  its  borders — is  in  the  position  of 
practically  making  no  concession  and  reap- 
ing an  immense  advantage.     Naturally,  as 
I  pointed  out  to  the  honorable  member 
before  he  spoke,  his  pleas,  sound  as  they 
appear    to   me,    are    received    with    some 
questioning  by  the  representatives  of  New 
South  Wales  when  his  request,  although 
evidently  federal   in   nature    and   object, 
appears  to   be  all  to  the  gain  of  his  own 
colony,    and   all   at   the    risk,    for   it    is 
no  more  than  a  risk,  of  New  South  Wales. 
Victoria,  as  I  say,  is  asked   to  risk  com- 
paratively  little    or   nothing   by   placing 
these    main    streams    under    federal    con- 
trol, but  New  South  Wales   is   certainly 
asked  to  risk  something ;  and,   as  it  was 
very  fairly  put  at  Adelaide,  the  represen- 
tatives of   that  colony  view  with  proper 
anxiety    a    request    to    transfer    the    ab- 
solute control  of  the  main  tributaries  of 
a     river     which     they     undoubtedly    at 
present  possess — which,  in  fact,  they  pos- 
sess   under  any  and    every  circumstance 
unless   they   choose    to   yield   to"   appeals 
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which  are  made  to  them.  They  naturally 
look  with  some  suspicion  on  a  proposal 
even  to  share  with  South  Australia  the 
control  of  these  tributaries  within  their 
own  territory. 

Mr.  Dobson. — But  do  they  possess  them 
in  law  1 

Mr.  DE  AKIN.— Personally,  I  think  so. 
If  they  do  not  I  should  like  to  see  the 
law  that  could  be  enforced  compelling 
them  to  give  it  up.  For  all  practical 
purposes  I  think  we  may  agree,  however 
much  we  may  differ  as  to  the  reading 
of  their  legal  rights  that  the  absolute 
control  of  the  Darling  is  in  the  hands  of 
New  South  Wales. 

Mr.  Dobson. — So  as  to  make  the  River 
Murray  run  dry  ? 

Mr.  DEAKIN.— Suppose  that  New 
South  Wales  did  make  the  river  run  dry, 
how  are  you  to  prevent  them  1  In  what 
court  are  you  to  sue  them,  to  what  code 
will  you  appeal,  or  who  will  enforce  the 
verdict  ?     I  do  not  know. 

Mr.  Gordon. — That  is  the  right  of  the 
strong  man  to  knock  down  the  little  man. 

Mr.  DEAKIN. — It  may  be  the  right  of 
the  strong,  but  it  is  a  strong  right  as 
between  different  nations,  which  we  prac- 
tically are.  We  are  independent  of  each 
i  other,  and  have  no  more  power  to  enforce 
on  New  South  Wales  the  execution  of  an 
i  unpalatable  decree  in  regard  to  anything 
in  her  territory  than  we  have  to  enforce 
f  it  on  Russia.  That  fact  may  just  as 
well  frankly  be  realized.  The  question  is 
whether  this  matter  cannot  be  laid  before 
the  representatives  of  New  South  Wales  in 
such  a  form  that  they  may  see  it  to  be  con- 
sonant with  their  duty  as  representatives 
and  the  interests  of  their  colony  to  con- 
sent to  the  placing  of  some  power  in  this 
Bill  with  regard  to  the  future  control  of 
this  federal  river — of  the  Murray  system, 
with  regard  to  navigation,  and  with  regard 
to  irrigation.  Let  us  safeguard,  if  it  can 
be  done,  any  special  rights  which  New 
South  Wales  may  conceive  that  she  pos- 
sesses. The  task,  I  admit,  is  difficult,  but 
at  the  same  time  wTe  have  submitted  tasks 


almost  as  difficult  to  the  Drafting  Com- 
mittee, and  if  we  thoroughly  thrash  out 
the  main  principles  without  going  into 
the  details  of  this  question  it  may  yet  be 
possible  to  embody,  either  in  this  clause 
or,  if  necessary,  in  some  more  qualified 
clause  which  may  be  placed  in  another 
part  of  the  Bill,  a  provision  by  which,  when 
the  opportunity  arises,  and  when  further 
information  has  been  obtained,  the  com- 
plete federal  control  of  this  river  system 
can  pass  to  Federated  Australia,  when 
New  South  Wales,  Victoria,  and  South 
Australia  are  satisfied  that  their  interests 
are  not  to  be  prejudiced  thereby. 

Mr.  Higgins. — In  view  of  the  reasons 
given  by  Colonel  Home  in  his  report  is 
not  the  New  South  Wales  scheme  for 
irrigation  impossible  1 

Mr.  DEAKIN.— The  report  of  Colonel 
Home  is  only  known  to  me  from  a  very 
brief  newspaper  extract,  and  I  am  not  pre- 
pared to  say  yet  whether  the  Government 
of  New  South  Wales  and  their  people  are 
prepared  to  adopt  that  report  without 
qualification  or  addition. 

Mr.  Gordon. — It  is  confined  to  the 
Murrumbidgee  only. 

Mr.  DEAKIN. — I  am  not  even  aware 
of  that.  What  I  am  submitting  is  that 
it  appears  to  me  that  we  are  entitled  to 
put  to  this  Convention — that  is  really  to 
the  representatives  of  New  South  Wales 
— the  great  advantages  of  every  kind 
likely  to  be  reaped  by  federal  river  con- 
trol— federal  control  of  its  trade  as  pre- 
venting competition  with  the  railways, 
federal  control  of  navigation  as  enabling 
us  to  develop  it  best,  and  federal  control 
of  the  whole  system  for  the  purpose  of 
irrigation.  This  should  prove,  as  it  seems 
to  me  probable,  for  the  greater  benefit  of 
all  parties  concerned  in  New  South  Wales. 
South  Australia  is  called  upon  practically 
to  make  no  sacrifice,  and  would  reap  a 
gain  which  is,  under  natural  circumstances 
and  apart  from  state  rights,  certainly  due 
to  her.  Victoria  would  yield  something 
and  gain  something,  and  remain  about 
where   she    is,    but    New    South    Wales 
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would  have  to  be  satisiied  that  in  yield- 
ing to  federal  control  these  tributaries 
which  are  now  within  her  own  control  she 
would  also  gain.  I  have  detained  the  com- 
mittee longer  than  I  proposed.  The  whole 
question  appears  to  be  the  manner  in 
which  the  representatives  of  New  South 
Wales  will  regard  this  proposal.  If  they 
cannot  see  their  way  to  safeguard  the  in- 
terests of  their  colony,  if  they  cannot  see 
their  way  with  the  information  before 
them  to  accept  this  proposal  at  present, 
or  some  proposal  of  a  similar  nature,  I 
would  urge  them  to  consider  whether  we 
could  not  place  a  separate  clause  in  the 
Bill,  having  a  contingent  effect  if  neces- 
sary, so  as  to  provide,  on  the  people  of  New 
South  Wales  or  their  Government  being 
satisfied  that  the  schemes  projected  by 
the  Federal  Government  would  not  be  an 
injury  to  them,  that  it  should  be  possible 
for  the  Federal  Government  to  enter  into 
the  federal  control  of  this  great  system. 
Some  such  federal  control,  I  believe,  would 
be  an  enormous  enrichment  to  all  Aus- 
tralia, and  would  foster  the  development 
of  the  interior. 

Mr.  McMillan. — Is  the  honorable  mem- 
ber in  favour  of  the  amendment  suggested 
by  South  Australia  1 

Mr.  DEAKIN. — I  am  in  favour  of  it  as 
far  as  making  it  apply  to  all  rivers  for 
navigation,  as  is  proposed  by  the  complete 
amendment;  but  as  to  irrigation,  I  am  in 
favour  of  it  only  to  the  extent  I  have 
mentioned. 

Mr.  McMillan. — Does  the  honorable 
member  consider  that  this  sub-section 
gives  absolutely  to  the  Federal  Govern- 
ment the  ownership  of  the  waters  of  the 
rivers  ? 

Mr.  DEAKIN. — I  have  not  considered 
all  the  proposals  o*  the  South  Australian 
Parliament. 

Mr.  Eeid. — It  takes  the  use  of  the 
waters  without  paying  the  expense. 

Mr.  Barton. — What  is  the  difference 
between  taking  away  some  of  our  waters 
and  taking  away  some  of  our  land  ? 

Mr.  DEAKIN.— Exactly. 
[Mr.  DeaJcin. 


Mr.    Kingston. — But   it    is    not    your 
water. 

Mr.  McMillan. — Do  the   words  "the 
use  of  the  waters  thereof"  mean  the  ; 
lute  ownership  of  them  ? 

Mr.  DEAKIN.— I  think  that  those  are 
the  widest  possible  words,  and  if  they  do 
not  convey  an  absolute  ownership  confer 
all  the  practical  title  to  them.  I  agree 
with  the  honorable  member  that  these 
words  imply  most  absolute  control  on 
the  part  of  the  Federal  Government. 
The  query  put  to  me  by  one  of  the 
representatives  of  New  South  Wales  is 
whether  there  should  be  any  greater 
right  in  the  Federal  Government  to  take 
away  her  water  than  to  take  away  her 
land.  The  scheme  which  I  am  suggest- 
ing is  not  met  by  that  analogy,  because 
water,  unlike  land,  is  not  a  fixed  quantity. 
In  Australia  it  is  a  very  unfixed  and  inde- 
terminate quantity  indeed.  It  may  be  pos- 
sible, by  perfect  regulation  of  the  streams, 
to  leave  to  New  South  Wales  practically 
all  the  water  which  she  now  enjoys,  or  can 
enjoy,  on  an  unimproved  river,  and  yet  by 
means  of  its  improvement,  while  leaving 
her  all  that  water,  to  give  much  greater 
security  to  navigation,  and  to  provide  a 
much  larger  quantity  for  irrigation  lower 
down.  By  putting  this  river  as  a  whole 
under  federal  control,  it  may  be  possible 
to  satisfy  New  South  Wales  that,  while 
she  loses  nothing,  the  community  of 
South  Australia  and  her  own  residents, 
as  far  as  they  are  affected  by  navi- 
gation, will  gain  a  great  deal.  I 
freely  admit  that — as  it  is  New  South 
Wales  that  is  asked  to  make  the  sacrifice 
upon  this  subject — the  request  is  one  to 
which  I,  as  a  representative  of  Victoria, 
can  make  no  reply.  It  must  be  answered 
by  the  representatives  of  New  South 
Wales.  But  I  am  appealing  to  them  to 
recognise  the  federal  aspect  of  this  ques- 
tion— to  recognise  that  federal  aspect  as 
far  as  they  possibly  can  in  this  Bill  with- 
out jeopardizing  the  interests  of  their 
own  colony  ;  so  that  when  at  some  future 
time,     with    more    knowledge     at    their 
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command,  they,  or  the  people  of  New  South 
Wales,  can  be  satisfied  that  this  federal 
control  can  be  handed  over  to  the  Federal 
Parliament  without  serious  loss  to  New 
South  Wales,  it  may  then  be  possible  for 
the  Federal  Government  to  enter  upon 
the  control  of  this  river  scheme.  That  is 
what  I  am  putting — no  unreasonable  de- 
mand, I  think ;  but  I  feel  that  because 
New  South  Wales  is  the  only  colony 
that  is  asked  to  make  a  sacrifice  in  this 
matter,  and  is  not  yet  prepared  to  make 
it,  they  should  not  shut  the  door  on  all 
future  federal  control  of  this  great  arterial 
system  of  Australia.  It  would  bean  immense 
gain  to  the  continent  as  a  whole  if  the  river 
system  could  be  federalized,  if  the  fede- 
ralizing of  it  could  be  effected  without  im- 
perilling the  interests  of  New  South  Wales. 

Mr.  Dobson. — You  speak  of  this  water 
being  in  the  legal  possession  of  New  South 
Wales.  Can  you  point  to  any  proclama. 
tion  in  which  the  Crown  has  given  to  one 
colony  legal  possession  of  a  national  river 
running  through  all  Australia? 

Mr.  DEAKTN.— I  cannot;  and  I  think 
I  can  with  safety  challenge  the  honorable 
member  to  cite  authorities  giving  any 
right  to  any  other  colony  to  challenge  it. 

Mr.  Bartox. — We  are  granted  territories 
within  certain  boundaries,  and  one  of  the 
boundaries  is  a  river ;  and  unless  there  is 
something  to  show  to  the  contrary  the 
water  of  that  river  is  ours. 

Mr.  DEAKIN.— So  I  should  say,  unless 
I  can  be  shown  instances  where  national 
riparian  rights  have  been  recognised  be- 
tween states  in  regard  to  a  single  stream. 

Mr.  Dobson. — I  think  you  would  have  to 
show  that  the  Crown  granted  to  one  colony 
the  main  artery  flowing  through  three  colo- 
nies. The  onus  lies  upon  you  to  show  that. 

Mr.  DEAKIN. — I  confess  to  thinking 
that,  in  discussing  the  legal  aspect,  we  should 
be  opening  up  a  question  which,  however 
interesting  in  itself  from  a  professional  point 
of  view, we  cannot  pretend  to  settle  authori- 
tatively, and  the  discussion  of  which  would 
lead  to  no  practical  gain.  All  we  can  do 
is  to  ask  the  representatives  of  New  South 


Wales  to  consider  this  matter  of  river  con- 
trol in  the  most  federal  light,  and  to  urge 
them  to  join  with  us  in  providing  as  far  as 
possible,  if  not  for  the  immediate,  at  all 
events  for  the  contingent,  federal  control 
of  all  the  river  systems  of  x\ustralia  when- 
ever the  Federal  Parliament  may  deem 
that  control  necessary. 

Mr.  Douglas. — It  seems  to  me  that  it 
is  for  the  Federal  Parliament  to  settle  this 
question,  not  New  South  Wales. 

Mr.  GLYNN.— I  think,  from  the  private 
conversations  which  I  have  had  with  some 
members    of    the    Convention,   that   the 
representatives   of   South    Australia  may 
congratulate  themselves  upon  the  slight 
advance    which   has    been   made    in   the 
recognition  of  the  justice  of  their  claim 
since  the  suspension  of  our  sittings  in  Syd- 
ney, and  I  think~also  that  it  only  requires 
that   our   case    shall   be  comprehensively 
stated  from  all  points  of  view  to  induce  a 
considerable  number  of  the  representatives 
of  New  South  Wales  to  support  us  in  our 
amendment,  by  means  of  which  we  wish 
to  establish  the  recognition  of  our  equities 
— I  am  afraid  to  use  the  word  "rights" — 
to  the   rivers  of    the   continent.     It  has 
been,    I    believe,   the    comparative    ignor- 
ance    that     exists      upon     the     decisive 
points    of    the    question    that    has    pre- 
vented   the    recognition     of     our    claim 
hitherto,  but  there  have  been  indications 
during   the  speech  of    my  honorable   col- 
league (Mr.  Gordon)  in  the  form  of  inter- 
jections by  one  or    two   members  which 
have  suggested  to  me  a  few  aspects  of  this 
question  upon  which  it  would  be  judicious 
to  say  a  few  words.     We  had  an  interjec- 
tion from  the  leader  of    the  Convention 
(Mr.  Barton)  to  the  effect  that  none  of  the 
waters  of  the  River  Murray  have  yet  been 
diverted   by  New  South  Wales,    and  we 
have  had  the  suggestion  made  by  some  of 
the  representatives  of    Victoria — I  think 
by  Mr.  Higgins  and  Sir  William  Zeal — 
that  by  granting  the  rights   South  Aus- 
tralia asks  for,  you  will  be  virtually  taking 
away    certain    reservoirs    constructed    in 
Victoria,  the  assumption  underlying  the 


46 


Commonwealth  of 


[21  Jan.,  L898.] 


Australia  Bill. 


argument  being  that  the  waters  of  these 
reservoirs  are  feeders  of  the  rivers.  I  will 
endeavour  to  challenge  the  innuendos 
which  are  involved  in  these  statements, 
and  if,  in  doing  so,  I  trespass  upon  the  time 
of  honorable  members  to  a  greater  extent 
than  would  otherwise  be  the  case,  I  do 
so  from  a  sense  of  the  importance  of  the 
question.  I  take  a  different  view  from 
some  honorable  members — a  view  which  is 
somewhat  suggested  by  the  argument  of  Mr. 
Deakin  as  to  the  expediency  of  placing  the 
rivers  under  federal  control.  I  say  that 
the  result  of  so  doing  would  be  of  great 
benefit  in  the  extension  of  the  economies 
which  we  wish  to  achieve  by  federation, 
and  in  the  expansion  of  our  commercial 
intercourse,  which  is  also  one  of  our 
primary  objects.  I  will  first  of  all  say 
that  river  traffic,  as  against  railway  traffic, ' 
is  by  far  the  more  preferable  of  the  two,  and 
our  idea  is  that  we  ought  to  improve  the 
opportunities  of  river  traffic  we  have  in 
Australia.  Take,  for  instance,  the  state- 
ment of  an  expert.  General  Hamley,  who 
in  an  article  in  the  Contemporary  Review 
for  April,  1891,  states — 

Fifteen  years  ago  it  would  scarcely  have 
been  disputed  that  canals  must  give  place  to 
railways.  The  teaching  of  to-day,  is,  however, 
quite  different.  There  is  a  widespread  belief 
that  inland  water  carriage  may  compete  suc- 
cessfully with  railways,  and  a  general  desire  to 
bring  the  former  mode  of  transit  into  more  ex- 
tensive use. 

I  might  expand  this  point  at  considerable 
length,  but  I  will  content  myself  with  quot- 
ing the  evidence  given  by  an  expert  before 
a  canal  committee  of  the  House  of  Commons 
in  England  in  1883  upon  the  comparative 
merits  of  water  as  against  railway  conduit. 
In  his  evidence  before  that  committee  Mr. 
F.  R.  Condor  stated  that  the  cost  of  main- 
tenance of  works  for  equal  volumes  of 
traffic  on  canals  is  less  than  one-fourth  the 
cost  on  railways,  and  the  cost  of  convey- 
ance of  heavy  material  by  canals  is  less 
than  one-third  that  by  railways,  And  he 
states  that  the  economy  of  transport  by 
canal  is  about  64  per  cent,  less  than  by  rail. 
Now,  these  facts  have  been  recognised 
[Mr.  Glynn. 


widely  in  the  old  country,  because  we  find 
an  expenditure  of  from  £10,000  to  £1 1,000 
a  mile  being  spent  upon  the  improvement 
of  the  canal  systems  even  where  then: 
is  railway  competition.  Coming  to  Aus- 
tralia, I  will  deal  as  far  as  possible  with  the 
arguments  of  the  representatives  of  the 
opposing  colonies,  or  of  the  colony  of  New 
South  Wales,  from  these  colonies'  own  re- 
ports. Let  me  refer  to  a  statement  made  by 
Mr.  Gordon,  a  civil  engineer  whose  name  is 
well  known  to  those  who  have  looked  into  ' 
the  matter.  In  his  report  to  the  provisional 
directors  of  the  River  Darling  Navigation 
Company,  about  ten  years  ago,  he  stated — 
Inland  navigation,  after  having  been  for  some 
time  almost  at  a  stand-still  owing  to  the  rapid 
extension  of  railways,  has  of  late  years  ex- 
hibited a  revival  in  England,  and  more  espe- 
cially on  the  continent,  its  numerous  advan- 
tages, more  especially  the  low  cost  of  haulage 
and  of  maintenance,  enabling  it  to  contrast 
more  favorably  with  railway  traffic.  When  a 
river  is  canalized,  and  the  navigation  is  indepen- 
dent of  floods  and  drought,  the  one  great  ad- 
vantage of  railway  communication — its  regula- 
rity— disappears,  while  the  capacity  of  the  canal 
is  much  greater.  The  total  cost  of  carriage  on 
a  canal  or  navigable  river  decreases  in  far 
greater  ratio  with  the  increase  of  traffic  than 
does  that  by  railway. 

I  think  these  few  quotations  ought  to  a 
large  extent  to  support  the  position  Mr. 
Deakin  takes  up,  that  it  is  to  the  interest 
of  the  colonies  affected  by  the  rivers,  into 
which  the  rivers  flow,  or  by  whose  terri- 
tories the  rivers  pass,  to  improve  these 
natural  agencies  of  exchange,  and  to  co- 
operate with  us  for  the  purpose.  One  of 
the  first  objects  we  have  in  view  in  this 
amendment  is  to  improve  these  great  water 
economies.  Let  us  see  what  has  been 
stated  in  New  South  Wales  upon  this 
point.  Mr.  McKinney,  in  a  report  to  the 
Government  in  1893,  pointed  out  that  the 
navigability  of  the  rivers  would  be  of 
enormous  advantage  to  the  State,  and  a 
great  gain  to  New  South  Wales,  because 
river  traffic  is  cheaper  for  the  public  than 
railway  traffic.  Referring  to  the  River 
Darling  and  the  efforts  of  New  South 
Wales  to  imperil  its  trade  by  preferential 
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rates — and  I  will  particularly  ask  the 
attention  of  the  committee  to  this  point, 
as  the  New  South  Wales  system  of  locking 
is  a  most  anti-federal  system — he  says — 

Additional  railways  are  certain  to  be  con- 
structed in  the  course  of  time,  but  the  experi- 
ence of  the  world  proves  conclusively  that  they 
will  not  supersede  water  traffic.  Economic 
results  are  often  obtained  by  working  the  two 
systems  together,  but  the  iron  road  cannot 
destroy  canal  or  river  services  where  there  is  a 
level  competition. 

Following  his  argument  still  further, 
and  supporting  it  by  evidence,  Mr. 
McKinney  states  that  in  England  4,000 
miles  of  canals  have  been  constructed,  and 
in  France  upwards  of  8,000  miles  of  canals ; 
and  that  about  £60,000,000  has  been 
spent  in  improving  the  water  carriage  of 
France,  with  the  result  that  France  has 
been  enabled  after  a  certain  number  of 
years,  through  the  profits  arising,  to 
throw  open  these  modes  of  transit  gratis 
to  the  public.  Now,  what  is  the 
position  in  England  1  The  railway  com- 
panies, finding  that  the  canals  are  likely, 
by  force  of  competition,  to  beat  them, 
are  endeavouring,  as  far  as  possible, 
to  buy  up  the  canals,  and  according 
to  the  evidence  given  before  the  com- 
mittee to  which  I  have  referred,  and  to 
more  recent  publications — down  to  the 
year  1896 — about  one-third  of  the  canals 
of  England  are  now  under  the  manage- 
ment of  the  railway  companies.  With 
what  result?  That  the  moment  a  rail 
way  company  obtains  possession  of  a  com- 
peting canal,  it  at  once  doubles  or  trebles 
its  rates.  Now,  that  speaks  very  highly  as 
to  what  may  be  the  result  of  the  improve- 
ment of  our  river  traffic  by  a  system  of 
federal  control.  Let  me  now  come  to 
the  policy  suggested  by  Mr.  McKinney  to 
New  South  Wales  as  a  complement  to  the 
navigation  of  the  rivers  by  a  system  of 
locks.     He  states  that — 

A  peculiar  difficulty  has,  however,  always 
attached  to  the  navigable  use  of  the  Darling. 
Nature,  indifferent  to  the  political  lines  which 
might  afterwards  he  drawn  on  the  map  of 
Australia,  fixed  the  geographical  course  of 
the    river    in  a    way  that    distinctly  favours 


Melbourne  and  Adelaide  against  Sydney  as 
shipping  ports  for  produce.  Able  railway 
management — 

which  we  are  challenging  now  by  our 
policy — 

has  lately  succeeded  in  securing  about  half  the 
Darling  trade  for  Sydney  in  spiteof  the  geogra- 
phical direction  of  the  river ;  but  politicians  and 
merchants,  as  may  easily  he  imagined,  are  not 
satisfied  with  half  of  the  trade.  Their  ambition 
or  interest  is  to  bring  all  New  South  Wales 
produce  to  a  New  South  Wales  market  or 
shipping  port.  To  convert  the  Darling  into  a 
permanent  road  to  Melbourne  and  Adelaide  at 
the  expense  of  this  colony  is  an  idea  too  benevo- 
lent for  serious  contemplation.  What  has  been 
considered  for  several  years  is  the  advisableness 
of  canalizing  the  Darling,  and  of  so  administer- 
ing the  canalized  river  as  to  force  the  traffic  to 
Sydney. 

— a  most  anti-federal  proposition.  But  it 
may  be  objected  by  New  South  Wales — 
"We  are  not  going  to  lock  our  rivers  for 
your  advantage."  My  answer  is  that  in 
1888  we  in  South  Australia  carried  a 
motion  in  favour  of  a  system  of  federal 
locking  of  rivers.  I  went  over  to  see  Sir 
Henry  Parkes,  who  was  then  the  Premier 
of  New  South  Wales,  being  deputed  to 
do  so  by  the  Government  of  South  Aus- 
tralia, to  ascertain  if  he  would  join  with 
us  in  the  federal  locking  of  the  rivers. 
Of  course  we  know  what  the  results  of  Sir 
Henry  Parkes'  dicta  on  the  question  of 
joint  action  have  been.  The  policy  of  New 
South  Wales  is  simply  to  lock  the  Darling 
and  set  up  rights  which  will  prevent  the 
traffic  going  into  its  natural  course  to 
Victoria  or  South  Australia,  and  thus 
arrive  at  the  very  reverse  position  of  that 
which  we  are  endeavouring  to  reach  by 
federation — the  position  which  is  the 
federal  one  on  this  question.  The  repre- 
sentatives of  New  South  Wales  inquire — 
11  What  have  we  done  ?  "  Mr.  Barton 
asked — "Have  we  taken  a  single  pint  of 
your  water  up  to  the  present  V  Now, 
what  is  contemplated  1  The  report  from 
which  I  have  quoted  was  furnished  in 
1893,  so  that  the  scheme  has  not  had 
very  much  time  to  be  carried  out  up  to 
the  present.  We  find  from  that  report 
that  the  Government  of  New  South  Wales 
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contemplate  impounding  the  flood  waters 
of  the  Darling  in  certain  lakes,  which  have 
a  storage  capacity  of  360,000  acres.  I  will 
point  out  what  the  effect  of  carrying  out 
that  scheme  would  be  to  South  Australia 
and  Victoria.  The  water  that  would  be 
ccnserved  in  those  lakes  would  be  suf- 
ficient to  keep  up  the  flow  of  the  river  for 
about  half  the  year. 

Mr.  Higgins. — Scarcely. 

Mr.  GLYNN. — I  have  it  on  an  estimate 
made  by  Mr.  Burchell,  an  officer  of  the 
Water  Conservation  department  of  South 
Australia,  and  one  of  the  best  experts  on 
this  question,  that  that  is  so. 

Mr.  Higgins.  — You  assume  that  it  stays 
there  all  the  seasons. 

Mr.  GLYNN.— I  think  I  shall  be  able 
to  convince  the  honorable  member,  before 
I  pass  from  this  branch  of  the  subject, 
that  if  you  impound  the  flood  waters  of 
the  Darling  to  the  extent  contemplated  by 
New  South  Wales,  you  will  destroy,  for 
the  greater  part  of  the  year,  the  naviga- 
bility of  the  Murray,  because  a  very  high 
flood  in  the  Darling  means  only  a  differ- 
ence of  2  or  3  feet  in  the  level  of  the 
Murray,  and  the  Darling  itself  is 
kept  up  by  the  reflow  into  the 
river  of  the  flood  water  from  those  lakes 
which  they  now  seek  to  dam  back. 
Their  object,  of  course,  is  to  use  the  water 
which  has,  up  to  the  present,  been  the 
feeder  of  the  river,  but  they  will  destroy 
the  navigation  of  the  Murray,  for  a  part  of 
the  year,  by  pushing  on  their  policy  of 
irrigation.  That  that  will  be  done  is 
further  suggested  by  the  fact  that  the 
amount  of  evaporation  is  about  5  or  6  feet 
per  annum.  So  that,  if  you  take  into 
account  the  evaporation,  and  measure  the 
quantity  that  will  be  impounded,  the  likeli- 
hood is  that  there  will  not  be  a  single  drop 
of  reflow  of  the  flood  Waters  of  the  Darling- 
after  the  project  of  New  South  Wales  is 
carried  out.  That  is  one  of  the  strongest 
objections  that  we,  in  South  Australia, 
have  to  the  contemplated  policy  of  New 
South  Wales.  Then  there  is  also  in  con- 
templation the  conservation  of  water  by 
[Mr.  Glynn. 


reservoirs  in  Victoria — that  is,  of  water 
from  the  rivers.  The  oflicial  reports  state 
that  there  is  an  irrigable  area  for  which 
works  are  contemplated  of  three  and  a 
hall'  million  acres  in  Victoria.  The  Vic- 
torian Government  proposed  to  carry  out 
water  conservation  and  irrigation  schemes 
which,  had  they  been  carried  out— and  it 
is  only  lately  that  they  are  beginning  to 
find  that  those  schemes  cannot  be  carried 
out — would  have  taken  a  discharge  equal 
to  about  7  feet  of  depth  on  the  Murray 
gauge  at  Overland  Corner.  In  other 
words,  that  colony  would  divert  an 
amount  of  water  about  double  that  which 
is  required  to  keep  up  the  navigation  of 
the  river.  About  eight  out  of  ten  of  the 
schemes  contemplated  in  Victoria  in  1885 
are  for  the  diversion  of  water  from  the 
Murray.  Mere  pumping  schemes  we  could 
not  object  to.  For  instance,  Mild  lira, 
where  there  is  10,000  to  12,000  acres 
under  irrigation,  generally  takes  the  water 
when  the  river  is  in  flood,  and  does  not 
take  more  than  one-eightieth  of  the  Mur- 
ray's discharge  at  Morgan  at  summer  level. 

Mr.  Higgins. — Does  not  that  water  get 
back  into  the  Murray — a  great  deal  of  it  ? 

Mr.  GLYNN.— I  do  not  think  it  does. 
However,  we  are  not  much  afraid  of  mere 
pumping  schemes,  but  we  are  afraid  of  the 
effect  that  the  carrying  out  of  those 
storage  schemes  would  have  on  the  waters 
of  the  Murray.  What  would  be  the  effect, 
independent  of  navigation,  on  South  Aus- 
tralia of  the  carrying  out  of  the  water 
storage  and  irrigation  schemes  contem- 
plated by  New  South  Wales  and  Victoria  ? 
The  mouth  of  the  Murray  has  been 
mentioned.  There  are  two  or  three  lakes 
near  the  mouth  of  the  Murray — the  Alex- 
andria and  the  Albert  being  the  two  prin- 
cipal ones — on  the  waters  of  which  about 
one-third  of  a  million  of  sheep  depend. 
When  the  river  goes  down  the  waters  of 
those  lakes  become  brackish.  The  result  of 
the  diversion  of  water  from  the  Murray  will 
be  to  keep  the  mouth  of  that  river  at  a 
very  low  level,  and,  consequently,  it  will 
be  injurious  to  the  interests  of  the  owners 
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of  those  sheep.  In  order  to  prevent  the 
waters  of  those  hikes  becoming  brackish, 
South  Australia  proposed  to  carry  out  a 
svstem  of  weirs,  which  cannot  be  done  if  the 
schemes  of  New  South  Wales  and  Victoria 
are  carried  out.  The  upshot  of  the  matter 
is  that  we  must  have  federal  action,  or 
we  cannot  maintain  existing  rights  in 
regard  to  the  waters  of  those  lakes  in 
South  Australia.  Let  me  refer — because 
I  am  sure  that  this  question  will  be 
thrashed  out  by  the  representatives  of 
New  South  Wales — to  what  is  really  the 
equity  of  New  South  Wales,  because  it  is 
not  much  more  than  that,  to  the  control 
of  the  Darling.  But  before  coming  to  that 
branch  of  the  subject,  I  would  remind 
honorable  members  that  this  question  has 
been  thrashed  out  intercolonially  as  far 
back  as  federation  has  been  mentioned. 
In  1857  there  was  a  conference  suggested 
between  representatives  of  the  Govern- 
ments of  New  South  Wales,  Victoria,  and 
South  Australia,  at  the  latter  colony's 
initiative,  the  request  of  South  Australia 
being  that  some  joint  system  of  determining 
the  use  of  the  water  and  the  improvements 
of  the  rivers  should  be  arranged  between 
the  three  colonies.  The  request  of  South 
Australia  was  refused  by  being  ignored.  In 
1863  a  conference  of  the  representatives  of 
the  riparian  colonies  was  held  in  Melbourne, 
and  a  resolution  was  passed,  beyond  the 
limits  of  the  spirit  of  which  we  do  not  ask 
therepresentatives  of  New  South  Wales  now 
to  go.  I  will  read  that  resolution  for  the  in- 
formation of  the  Convention,  as  follows  : — 

That  in  the  opinion  of  this  conference  the 
commerce,  population,  and  wealth  of  Australia 
can  be  largely  increased  by  rendering  navigable 
and  otherwise  utilizing  the  great  waters  of  the 
interior,  such  as  the  Murray,  Edward,  Murrum- 
bidgee,  and  Darling,  and  that  the  obligation  of 
carrying  into  effect  the  necessary  works  to 
accomplish  these  objects  devolves  primarily 
upon  the  respective  Governments  having  juris- 
diction over  such  rivers. 

That  is  a  true  and  fair  statement  of  the 
position  assumed  by  us.  I  only  ask  hon- 
orable members  to  act  in  the  spirit  of 
that  conference,  which  very  largely  reflected 
[4] 


the  commercial  spirit  of  Victoria  and  South 
Australia  at  the  time.  In  1887,  the  Water 
Supply  Commissions  of  Victoria  and  New 
South  Wales,  which  had  been  appointed  to 
consider  the  question  of  the  Murray 
waters,  arrived  at  the  conclusion  that 
those  two  colonies  should  divide  between 
them  the  whole  of  the  waters  of  the 
Murray,  from  its  source  to  the  eastern 
boundary  of  South  Australia. 

Mr.  Lynb. — What  commission  was 
that  1 

Mr.  GLYNN. — There  were  two  commis- 
sions— one  appointed  by  Victoria,  and 
another  by  New  South  Wales. 

Mr.  Lynb. — They  did  not  arrive  at 
any  such  conclusion. 

Mr.  GLYNN.— They  did. 

Mr.  Lyne. — I  beg  pardon;  I  was  presi- 
dent of  the  New  South  Wales  commission. 

Mr.  GLYNN. —I  challenge  the  honor- 
able member  ;  they  did  arrive  at  that  con- 
clusion. There  was  a  preliminary  report 
or  proposal  in  1887,  aud  South  Australia 
remonstrated  against  the  tenor  of  that  re- 
port through  Sir  John  Downer,  who  will  be 
able  to  bear  out  my  remarks.  The  minutes 
of  that  remonstrance  and  the  terms  of 
the  report  may  be  found  in  the  Blue-books, 
which  are  to  be  seen  in  the  Library. 

Sir  George  Turner. — What  was  the 
purport  of  that  report  % 

Mr.  GLYNN. — The  two  commissions 
were  appointed  to  deal  with  the  question 
of  water  conservation.  Their  objects  were 
more  comprehensive  than  that  of  arriving 
at  some  common  means  of  dividing  the 
waters  of  the  Murray,  and  I  am  only  men- 
tioning the  fact  that  those  commissions 
did  arrive  at  that  conclusion,  and  reported 
or  suggested  that  it  would  be  advisable 
— I  am  now  quoting  the  tenor  of  the  pro- 
posal— 

to  divide  the  whole  of  the  waters  of  the 
Murray  from  its  source  to  the  eastern  boundary 
of  South  Australia,  and  its  tributaries  as  far  as 
Howlong,  between  New  South  Wales  and  Vic- 
toria, 

South  Australia  remonstrated  against  that, 
and  as  the  result  of  that  action  of  Victoria 
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and  New  South  Wales,  we  appointed  a  com- 
mission to  consult  with  their  commissions 
with  the  view  of  arriving  at  some  common 
basis  of  federal  action.  The  obstacle  to 
anything-  being  done  was  New  South 
Wales.  Victoria  was  exceedingly  fair  in 
the  matter.  Sir  Henry  Parkes  was 
approached,  and  he  played  with  the 
question  by  stating  that  nothing  would 
be  done  while  Mr.  Deakin,  then  presi- 
dent of  the  Victorian  commission,  was 
absent  in  England.  We  were  led  to 
assume  that  when  Mr.  Deakin  came  back 
a  joint  meeting  would  be  held  ;  but  in  the 
meantime  Sir  Henry  Parkes  dissolved  the 
New  South  Wales  commission,  so  that  the 
object  of  South  Australia  in  appointing 
a  Royal  commission — to  have  a  meeting 
of  representatives  of  the  three  colonies — 
was  frustrated.  In  every  instance  New 
South  Wales  endeavoured  to  frustrate 
joint  action.  That  is  borne  out  by  the 
correspondence  attached  to  the  report  of 
the  South  Australian  commission. 

Mr.  Reid. — In  other  words,  we  have 
been  slow  to  permit  your  interference  with 
something  that  belongs  to  us. 

Mr.  GLYNN.— I  will  deal  with  that 
point  later  on — as  to  whether  the  Murray 
belongs  to  New  South  Wales  exclusively 
or  not. 

Mr.  Higgins.  —  Do  the  rain  clouds 
belong  to  New  South  Wales  ? 

Mr.  Symon. — That  is  what  it  comes  to. 

Mr.  Kingston.  —  And  the  heavens 
above. 

Mr.  Reid. — Victoria  would  stick  to  the 
Yarra  till  her  last  gasp. 

Mr.  GLYNN. — Apart  from  international 
law,  New  South  Wales  contends  that  her 
claim  is  based  on  statute  law.  *  She  claims 
under  section  5  of  the  Constitution  Act, 
explained  by  13  and  14  Vict.,  chapter  59, 
that  the  whole  of  the  water-course  of  the 
Murray  from  its  source  to  the  eastern 
boundary  of  South  Australia,  "  is  and 
shall  be  within  the  territory  of  New 
South  Wales."  That  is  the  basis  of  the 
claim  of  New  South  Wales.  Then  there 
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is  a  letter  from  Sir  Henry  Parkes  claim- 
ing complete  control  of  the  Murray,  and 
objecting  to  South  Australia  even  so  using 
the  waters  of  the  Murray  as  to  possibly 
interfere  with  the  waters  of  the  Darling 
higher  up,  or  affect  the  normal  level  of 
the  rivers.  Sir  Henry  Parkes  was  not  sup- 
ported in  that  contention  by  his  own  press. 
Mr.  Higgins. — What  was  his  press  1 
Mr.  GLYNN. — I  refer  to  the  Sydney 
Morning  Herald  and  the  Sydney  Dally 
Telegraph.  I  do  not  mean  that  these 
were  his  special  organs,  but  I  say  that  he 
was  not  supported  by  the  two  leading 
journals  of  New  South  Wales.  The  Herald 
was  of  opinion  that  it  would  be  "  a  grave 
mistake  to  say  the  Murray  is  ours," 
while,  the  Daily  Telegraph  said  that  "  it 
was  never  intended  to  give  New  South 
Wales  the  absolute  ownership  of  the  waters 
of  the  Murray,  and  to  deny  all  right  of  user 
in  them  to  Victoria."  If  they  look  at  the 
Constitution  Act  it  will  strike  honorable 
members,  and  particularly  legal  members, 
that  what  is  given  to  New  South  Wales  is 
not  the  waters  of  the  Murray,  but  the 
water-course.  If  the  River  Murray  flowed 
right  through  the  heart  of  Victoria,  and 
did  not  touch  New  South  Wales  at  all, 
the  position  would  be  that  Victoria  would 
own  the  water-course,  s6  far  as  the  colony 
could  own  anything  which  belongs  to  the 
Crown — because  the  bed  of  navigable  rivers 
is  held  to  be  vested  in  the  Crown,  and 
can  only  be  vested  in  the  subject  as 
a  matter  of  temporary  trust — and  the 
granting  of  the  water-course  would  not 
confer  a  grant  of  the  waters,  as  against 
riparian  owners  orstateslowerdown.  There- 
fore this  claim  on  the  part  of  New  South 
Wales  as  based  upon  the  right  to  the 
water-course  is  unsound.  It  is  held  in 
international  law  that  the  right  to  the 
use  of  water  depends  not  upon  the  right 
to  the  water-course,  but  upon  the  right  to 
the  banks  of  the  stream. 

Mr.  Lyne. — Is  it  not  somewhere  pro- 
vided that  New  South  Wales  shall  have 
the  right  to  the  water  down  to  navi- 
gation level. 
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Mr.  GLYNN.— No.  I  do  not  think  the 
honorable  member  can  show  me  a  single 
statement  in  the  Constitution  Act  or  in  the 
amending  Act  which  gives  more  than  the 
water-course  to  New  South  Wales. 

Mr.  Reid. — You  are  speaking  of  the 
Murray,  not  of  the  Darling  and  the  Mur- 
rumbidgee,  whose  banks  belong  to  New 
South  Wales. 

Mr.  GLYNN.— The  position  is  no 
stronger  in  international  law  in  the 
case  of  the  Darling.  There  must  be  a 
reasonable  and  usual  flow  of  the  river  left 
for  the  riparian  owners  lower  down. 

Mr.  Reid. — If  there  is  any  clear  inter- 
national law  regulating  these  matters  how 
is  it  that  all  the  nations  have  had  to 
agree  by  treaty  as  to  the  use  of  such 
rivers — take,  for  instance,  the  Rhine.  In 
every  case  agreements  as  to  the  use  of  these 
rivers  have  been  come  to  by  treaty. 

Mr.  GLYNN. —The  honorable  and 
learned  member  is  a  lawyer,  and  he  is  not 
such  a  political  innocent  as  not  to  know 
that  between  states  there  is  no  such  thing 
as  law  existing,  except  the  right  of  the 
strongest. 

Mr.  Reid. — If  you  take  it  that  way  the 
question  is  settled,  because  we  are  stronger 
than  you  are. 

Mr.  GLYNN. — There  is  such  a  thing  as 
international  comity,  which  between  civi- 
lized states  has  within  the  last  100  years 
been  held  to  be  as  obligatory  as  private  law, 

Mr.  Reid. — Has  it  ?  In  China  we  do 
not  see  much  of  that. 

Mr.  GLYNN. — Among  civilized  states 
the  obligations  of  international  comity 
have  been  held  to  be  binding  in  decency 
and  conscience,  so  far  as  anything  with- 
out a  sanction  can  be  binding. 

Mr.  Reid. — How  does  that  proposition 
bear  upon  the  proposal  to  federalize  cer- 
tain waters  in  New  South  Wales,  which 
is  the  proposal  before  us  now  1  The  pre- 
sent proposal  is  not  a  proposal  to  recognise 
the  comity  of  nations,  or  the  morality 
of  water-courses,  but  one  to  federalize 
certain  rivers  which  are  entirely  within 
the  territory  of  New  South  Wales. 


Mr.  GLYNN.— I  am  glad  that  the 
honorable  and  learned  member  is  mak- 
ing his  speech  now,  because  it  gives 
me  an  opportunity  of  replying,  which  I 
should  not  otherwise  have.  But  the  hon- 
orable gentleman  asked  what  has  this  to 
do  with  the  question  1  We  wish  to  apply 
the  principle  of  international  comity  to 
the  dealings  of  New  South  Wales  with 
South  Australia  and  Victoria.  We  have 
rights  which,  with  the  sanction  of  private 
law  behind  them,  would  be  enforced  in  a 
court  of  justice.  We  have  a  right  to  the 
flow  into  our  territory  of  the  waters  not 
only  of  the  Murray  but  of  the  Darling. 

Mr.  Reid. — And  we  are  giving  it  to 
you  now. 

Mr.  GLYNN.— The  right  honorable 
member  proposes  to  stop  it. 

Mr.  Reid. — No. 

Mr.  GLYNN.- Well,  I  suppose  the 
Premier  of  New  South  Wales  will  follow 
the  suggestions  of  Mr.  McKinney,  who,  in 
1893,  reported  upon  a  contemplated  di- 
version of  water  by  the  impounding  of  the 
feeders  of  the  Darling,  which  would  inter- 
fere with  and  diminish  the  flow  of  the 
Murray.  A  matter  that  is  lost  sight  of 
in  connexion  with  the  Act  amending  the 
New  South  Wales  Constitution  Act,  under 
which  New  South  Wales  makes  its  pre- 
posterous claim  to  the  waters  of  the  Mur- 
ray  

Mr.  Reid. — We  make  no  claim  to  them; 
we  have  them. 

Mr.  GLYNN.— Then  the  right  hon- 
orable member  wishes  to  exercise  what  is 
simply  the  right  of  the  strongest.  The 
New  South  Wales  Constitution  Act  was 
amended,  as  is  apparent  from  the  terms  of 
the  amending  Act,  in  order  to  fix  the  Cus- 
toms jurisdiction  on  the  border  of  the  two 
colonies.  Before  the  amendment  was  made 
it  was  difficult  to  say,  when  an  offence 
was  committed  against  the  Customs  Acts  of 
Victoria  or  of  New  South  Wales,  in  which 
colony  the  offender  should  be  tried,  because 
it  was  impossible  to  locate  the  jurisdiction. 
It  was  therefore  decided  that  the  bed  of  the 
river  should  be  the  limit  of  and  be  within  the 
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boundary  of  New  South  Wales,  and  there- 
fore in  the  future  there  can  bo  no  ques- 
tion as  to  within  which  court  an  offender 
against  the  Customs  Acts  can  be  tried.     I 
think,  therefore,  that  the  claim,  so  far  as 
international     comity     and     so     far     as 
statute  rights    are   concerned,  is  an   ex- 
ceedingly weak  one,  and   I  challenge  the 
representatives  of    New   South  Wales  to 
show    upon    what   principle,  or   by  what 
analogy   of    private    right   or    of   public 
comity,   they  can   justify    their   attempt 
to   diminish   the    reasonable  flow  of   the 
Darling  into  the  Murray.     The  honorable 
member  (Mr.  Gordon)  has  very  properly 
gone   into  the  principle  of   international 
law,  and  upon  that  point  I  will  not  there- 
fore touch ;  but  we  ought  not  to  be  behind 
the  belligerent  nations  of  Europe  in   this 
matter.     In  1814  and  1815  the  principles 
of   international  comity  which   ought   to 
operate  in  these  matters  between  nations, 
and  by  analogy  between  states,  were  put 
into   operation  for  the  first  time,  and  the 
Elbe   and    the  Rhine  were  placed    under 
a    system   of   joint   control   for   the  pur- 
poses   of   navigation    and    improvements 
in   navigation.       Then    in    1828,   as   Mr. 
Gordon    pointed    out,    a    similar    policy 
was  extended    to   the    relative  claims   of 
America  and  Great  Britain  to  the  River 
St.  Lawrence.     In  1856  and  1857  we  find 
such   an  uncivilized   country   as    Turkey 
declaring  the  obligation  in  conscience  of 
these  very  principles  which  we  ask   to  be 
extended   to  the  consideration  of  the  Dar- 
ling  and    the   Murray  question.      I    will 
quote  the  statement  of  the  effect  of  the 
treaty  given  by   Mr.   Twiss  in  his  work 
upon    The  Law  of  Nations  considered  as 
Independent    Political    Communities,    and 
I  lay  emphasis  upon  the  word  "  indepen- 
dent" because  there  is  no  sanction  apply- 
ing to  these  relations  : — 

The  Treaty  of  Paris  (30th  March,  1856)  has 
applied  to  the  River  Danube  and  its  mouths 
the  same  principles  of  law  which  had  been  ap- 
plied by  the  Christian  Powers  assembled  at 
Vienna  in  1815  to  the  rivers  traversing  or  sepa- 
rating their  respective  territories,  and  has  re- 
corded that  this  arrangement  with  the  Ottoman 
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Porte  forms  part  of  the  public  law  of  Europe. 
The  right  of  empire  over  any  of  the  great  u  i<  - 
rial  rivers  of  Europe  has  thus  ceased  to  c 
any  exclusive  privilege  of  navigation  upon  bht 
nation  which  enjoyt  that  right.  On  the  con- 
trary, each  riverian  state  is  under  a  conven- 
tional obligation  to  remove  all  obstacles  to 
navigation  which  may  arise  in  the  bed  of  the 
river  within  its  territory,  and  to  maintain  the 
hanks  and  towing  paths  and  other  accessories 
to  the  navigation  in  such  a  condition  as  will 
best  facilitate  the  circulation  of  the  merchant 
vessels  of  all  nations. 

A  joint  commission  was  appointed  to  make 
regulations  for  navigation  and  river  police, 
to  remove  impediments  to  navigation,  to 
construct  any  necessary  works  throughout 
the  whole  course  of  the  river,  to  maintain 
the  mouths  and  the  neighbouring  parts  of 
the  sea  in  a  navigable  condition,  and  to 
levy  with  perfect  equality  on  the  flags  of 
all  nations  dues  towards  expenses.     These 
are  principles  in  operation  by  treaty  be- 
tween   the  belligerent  states  of   the    old 
world  upon  which  I  think  we  should  act. 
Mr.  Rejd. — We  all  recognise  them. 
Mr.  GLYNN.— Well,  I  hope  the  right 
honorable  member  will  show  us  how  they 
can  be  put  into  practice,  or  why  those 
obligations  do  not    fasten  upon   colonies 
which  are  within  lines  of  mutual  sympathy 
which  have  been  applied  to  the  nations  of 
Europe.     If  it  be   among  the  objects  of 
federation  to  establish  by  the  removal  of 
all  artificial   obstacles  to  its  natural  flow 
perfect  freedom  of  commerce  between  the 
colonies,  and  to  improve  by  cooperation 
the    great   instruments   and    arteries    of 
exchange,  the  federal  control  of  the  rivers 
must  be  one  of  its  fundamental  conditions. 
Without  this  federation  you  place  it  in  the 
power  of  one  colony,  by  adopting  a  policy 
directed  to  meet  its  own  selfish  ends,  to 
deprive  the  other  colonies  of  cheap  water 
carriage,  and  thus  to  prevent  the  river- ways 
from  being  made,  as  they  could  be  made 
without  much   outlay,   as  mighty  instru- 
ments in  aid  of  production. 

Mr.  CARRUTHERS  (New  South  Wales). 
— Many  of  the  arguments  which  have  been 
urged  in  favour  of  the  amendment  totally 
ignore  the  one  cardinal  aspect  of  the  case 
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which  presents  itself  to  the  colony  of  New 
South  Wales,  and  that  is  that  with  our 
control  of  the  water  we  have  necessarily 
associated  the  control  of  the  adjoining  land. 
If  you  take  away  from  the  colony  of  New 
South  Wales  its  right  to  control  the  waters 
of  the  Darling,  of  the  Lachlan,  and  of  the 
Murrumbidgee,  you  make  our  land  asset 
worth  practically  50  per  cent.  less.  Navi- 
gation may  present  itself  to  the  people  of 
South  Australia  as  the  principal  point  to 
be  considered  with  regard  to  these  rivers, 
but  what  we  have  to  consider  in  New 
South  Wales  is  the  creation  of  products. 
What  is  the  use  of  having  a  splendid 
water-way  for  ships  to  ply  upon  if  the 
people  alongside  that  water-way  are  de- 
prived of  the  means  of  using  their  land  to 
the  best  of  purposes — of  employing  it  for 
the  production  of  that  which  the  ships 
are  intended  to  carry  ?  We  have  in 
New  South  Wales  220,000,000  acres 
of  land,  of  which  about  140,000,000  acres 
are  dependent  for  thsir  water  supply  upon 
the  Murray  and  its  tributaries.  If  you 
hand  over  to  federal  control  the  waters  of 
this  gigantic  river  system  without  taking- 
over  the  control  of  the  land  and  the 
liabilities  which  attach  to  it  you  leave  a 
divided  authority,  with  the  result  that 
neither  the  land  nor  the  water  can  be 
used  to  the  best  purpose.  I  undertake 
to  say  that  no  member  of  the  New  South 
Wales  representation  could  go  back  to  his 
colony  and  persuade  the  people  there  that 
federation  at  the  price  of  handing  over 
the  control  of  our  great  river  system  is  a 
federation  which  could  be  accepted.  We 
know  that  in  these  colonies,  and  more 
especially  in  the  colony  of  New  South 
Wales,  with  its  great  area  of  pastoral 
lands,  one  great  requirement  is  the 
conservation  of  the  water.  Nature  has 
been  bountiful  in  providing  water,  but 
man  has  been  improvident  in  its  use.  I 
pay  little  attention  to  the  discussion  to- 
day on  the  subject  of  irrigation,  because 
irrigation  is  one  of  those  things  that  may 
perhaps  come  in  the  distant  future.  At 
the   present     time    it    does    not    present 


its  possibilities  to  my  mind  with  any 
great  force.  But  water  conservation 
is  a  matter  of  a  different  character.  We 
do  not  want  the  water  of  these  great 
rivers  for  the  purpose  of  diffusing  it  here 
and  there  to  enable  wheat  and  other  crops 
to  be  grown.  We  want  the  water  to 
carry  on  an  industry  that  is  to  New  South 
Wales  of  material  importance — the  pas- 
toral industry  —  with  some  degree  of 
certainty,  and  I  say  that  we  cannot 
do  so  if  any  other  authority  is  to 
have  the  power  of  interfering  with 
the  use  of  that  w7ater.  Then  again 
many  of  the  arguments  used  to-day  are 
based  on  a  mistaken  idea  of  what  these 
rivers  are.  When  you '  quote  to  me  inter- 
national law,  when  you  quote  authorities 
as  to  what  is  held  to  be  good  law  as 
between  the  nations  of  Europe,  I  would 
say — "Give  us  the  rivers  of  Europe  in 
Australia  and  we  shall  be  satisfied  to 
have  the  laws  of  Europe;  give  us  the 
rivers  of  America  and  we  shall  be  satisfied 
to  have  the  law  of  America."  Unfortu- 
nately, the  rivers  of  Australia  are  totally 
different  in  their  character  from  the  rivers 
of  almost  every  country  in  the  world.  Go 
to  many  of  the  tributaries  that  have  been 
spoken  of  to-day  as  if  they  were  streams 
of  running  water,  and  I  will  undertake  to 
say  that  all,  or,  at  any  rate,  two- thirds,  of 
the  members  of  the  Convention  would 
cross  those  tributaries  and  not  know 
that  they  were  crossing  a  river  at 
all.  They  would  see  simply  a  depres- 
sion in  the  soil  and  not  a  drop  of  water 
there.  That  is  the  condition  of  many  of 
the  tributaries  of  the  Murray,  not  for  a 
quarterof  the  year,  butfora  greatportion  of 
it.  We  have  these  water-courses  without 
the  water.  There  is  no  such  state  of  affairs 
in  Europe  or  in  America,  where  the 
streams  are  fed  by  snow  or  by  a  water- 
shed, with  a  more  bounteous  rainfall  than 
we  enjoy.  We  have  here  a  totally  new 
state  of  affairs,  and  to  cope  with  it  we 
must  have  some  new  laws.  Our  laws  spring 
from  customs,  from  convenience,  and  from 
experience.     We  have  a  river  system  that 
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is  totally  different  from  that  of  other 
parts  of  the  world.  The  law  will  spring 
up  from  the  system  itself.  Here  it  is  pro- 
posed to  take  the  River  Lachlan  and  to 
deal  with  it.  Does  Mr.  Gordon  know  that 
a  boat  has  never  plied  on  the  River  Lach- 
lan from  the  date  of  the  discovery  of  the 
colonies  up  to  the  present  time  ? 

Mr.  Higgins.  —  Then  this  proposal 
would  not  affect  you  1 

Mr.  CARRUTHERS.— The  Lachlan  is 
a  stream  which  practically  has  no  outlet 
excepting  into  the  Murrumbidgee.  It  over- 
flows on  to  a  vast  reed  bed. 

Mr.  Lyne. — They  would  have  to  cut  a 
canal. 

Mr.  CARRUTHERS.— Yes,  and  if  they 
took  the  water  away  they  would  Tuin  the 
country  higher  up. 

Mr.  Reid. — And  leave  the  expense  to 
us. 

Mr  CARRUTHERS.— We  know  that 
throughout  Australia  one  of  the  first 
things  to  be  done  in  order  to  make 
colonization  possible  is  to  secure  the 
water  by  damming  it  up.  Nature  has 
done  that  so  far  as  the  Lachlan  is  con- 
cerned by  means  of  the  deposit  of  soil,  the 
sedge,  and  the  reed  beds.  To  make  that 
river  navigable  so  as  to  carry  goods  upon 
it  to  South  Australia  would  simply  be 
to  fly  in  the  face  of  all  teaching  as  to 
what  is  best  to  be  done  in  order  to 
insure  the  permanent  settlement  of  the 
country  and  to  make  it  reproductive. 
Now,  take  the  Murrumbidgee,  which  is 
partially  navigable  for  a  small  portion  of 
its  length.  The  moment  we  attempted  to 
divert  any  of  the  water  of  the  Murrum- 
bidgee, in  order  to  increase  the  produc- 
tiveness of  the  Riverina  districts,  we  should 
be  assailed  with  a  charge  of  injuring  the 
interests  of  the  people  lower  down.  Hon- 
orable members  will  bear  me  out  in  saying 
that  if  we  had  had  during  the  last  twelve 
months  or  two  years  a  system  by  which 
we  could  have  diverted  some  of  the  water 
running  to  waste  fioin  the  Murray  into  the 
Riverina,  we  could  have  saved  thousands 
of  pounds  worth  of  stock  which  were 
[Mr.  Carruthers. 


dying.  If  we  could  by  a  system  of  water 
conservation  give  greater  facilities  for 
stocking  and  using  the  country,  we  should 
do  much  more  good  than  by  simply  en- 
abling ships  to  ply  up  and  down  the 
stream.  After  all,  what  is  the  great 
national  purpose  of  the  occupation  of 
our  country  1  It  is  to  increase  .its 
productiveness  and  to  so  use  the  land 
that  others  may  gain  an  honest  and  com- 
fortable subsistence  upon  it.  The  moment 
you  introduce  any  artificial  scheme  of 
railway  construction  or  navigation  which 
will  interfere  with  the  great  material  pur- 
posesof  colonization,  you  put  the  machinery 
of  government  to  a  wrong  use.  So  long 
as  you  can  make  navigation  subsidiary  to 
the  great  purpose  of  colonization  and 
settlement,  I  shall  be  heart  and  soul  with 
you  in  any  proposal  you  have  to  submit. 
But  to  use  the  rivers  for  the  carriage  of 
products  at  the  cost  of  productiveness  is 
to  put  purely  commercial  interests  above 
the  interests  of  settlement. 

Mr.  Symon. — We  do  not  propose  that. 

Mr.  CARRUTHERS.— Now  I  will  take 
the  River  Darling.  Allusion  has  been  made 
to  the  network  of  lakes  along  the  Darling, 
which  are  fed  by  the  flood  waters  of  the 
Darling  at  certain  seasons.  If  we  did  not 
conserve  the  water  in  those  lakes,  or  rather 
if  private  enterprise  did  not  do  it,  it  would 
rapidly  run  away  through  South  Australia 
into  the  ocean  and  be  wasted. 

Mr.  Glynn. — It  would  keep  up  our 
navigation. 

Mr.  CARRUTHERS.— The  mere  keep- 
ing of  the  water  back  does  not  interfere 
with  navigation  for  a  single  day.  Nothing 
that  has  been  done  in  New  South  Wales 
in  regard  to  the  use  of  the  water  of  the 
Darling  has  interfered  with  navigation. 
On  the  contrary,  we  have  spent  thousands 
and  tens  of  thousands  of  pounds  in  render- 
ing that  river  navigable,  not  for  the  benefit 
of  the  Government  and  the  people  of  New 
South  Wales,  but  largely  for  the  benefit 
of  the  Government  and  the  people  of  South 
Australia,  who  derive  all  the  profits  from 
the  water  carriage  to  their  ports. 
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Mr.  Glynn. — Mr.  McKinney  says  in  his 
report  that  Lake  Menindie's  refiow  keeps 
the  river  up  for  three  months. 

Mr.  CARRUTHERS.— Mr.  McKinney's 
report  was  referred  to  the  Public  Works 
Committee  of  New  South  Wales,  and  it 
has  not  been  adopted.  It  has  practically 
been  rejected  by  the  Public  Works  Com- 
mittee. Parliament  was  invited  to  carry 
out  a  portion  of  the  scheme  for  locking  the 
Darling  bat  Parliament  has  not  done  so. 
One  lock  is  being  constructed  at  Bourke, 
and  it  will  have  the  effect  of  making  the 
supply  of  water  for  navigation  more  cer- 
tain. The  honorable  member  must  know 
that  where  navigation  is  the  principal 
object,  the  making  of  proper  provisions 
for  the  water  to  escape  simply  makes 
navigation  more  secure.  Nothing  has  been 
done  by  New  South  Wales  with  the  deli- 
berate intention  of  interfering  with  navi- 
gation. If  we  are  to  have  a  proper 
settlement  of  the  land  everything  must 
be  done  to  make  the  best  use  of  the 
water  that  flows  through  our  territory. 
We  cannot  do  that  by  simply  making  the 
rivers  available  for  navigation.  We  have, 
as  has  been  pointed  out  with  regard  to 
Victoria,  an  absolute  necessity  existing  for 
the  diversion  of  the  waters  in  the  streams, 
but  not  for  the  absolute  diversion  of  it 
so  that  it  may  never  be  returned  to  the 
streams  again.  We  have  found  it  neces- 
sary to  construct  on  the  Maoquarie,  which 
flows  through  reed  beds  to  the  Darling, 
locks  and  weirs,  and  for  what  purpose  ? 
Simply  in  order  to  prevent  the  water  con- 
tinuing to  flow  down  one  channel.  It  is 
made  to  flow  down  several  channels,  and 
daring  nine  months  of  the  year  the  coun- 
try is  thus  enabled  to  carry  three  or  four 
times  as  much  stock  as  before.  Agri- 
culture can  also  in  certain  limited  cases 
be  conducted  profitably.  Are  we  to  stand 
idly  by,  having  the  control  and  owner- 
ship of  the  lands  that  are  vested  in  the 
people  of  our  colony,  and  having  the  respon- 
sibility of  settling  the  people  on  those  lands, 
and  see  taken  away  from  us  the  control 
of    that    without    which     the    lands    are 


practically  valueless— the  water?  Could  any 
honorable  member  undertake  to  persuade 
the  people  of  New  South  Wales  that  if  a 
water  supply  were  required  for  some  coun- 
try town  along  the  Lachlan,  say  Forbes  or 
Parkes,  or  along  the  Marrumbidgee,  that 
the  Federal  Parliament  would  be  as  active 
in  providing  that  supply  as  the  local 
Government?  This  would  be  a  purely 
local  requirement,  and  the  people  would 
have  a  reasonable  fear  that  they  would 
not  get  justice  from  the  Federal  Parlia- 
ment, who  would  have  little  knowledge  of 
their  requirements.  What  concern  have 
the  people  of  Western  Australia  or  of 
Tasmania  in  the  waters  of  the  Darling? 
And  yet  this  resolution  only  aims  at  the 
control  of  the  rivers  in  New  South  Wales. 

Mr.  Symon. — Rivers  passing  through 
contiguous  states. 

Mr.  CARRUTHERS.— The  Lachlan, 
the  Darling,  and  the  Murrumbidgee  are 
certainly  tributaries  of  another  stream, 
and  are  not  national  rivers  in  such  a  sense 
that  we  should  be  asked  to  invite  the 
people  of  Tasmania  to  share  in  the  expense 
of  making  them  navigable,  and  to  take 
any  part  in  the  control  of  them.  We 
should  be  absolutely  unable  to  persuade 
the  people  of  NewT  South  Wales  that  this 
would  be  a  fair  price  to  pay  for  federa- 
tion. 

Mr.  Higgins. — What  about  the  rail- 
ways? 

Mr.  CARRUTHERS.— When  honorable 
members  talk  about  the  railways  they 
forget  this  fact — that  the  Convention, 
time  after  time,  has,  by  its  vote,  refused 
to  make  railway  management  or  construc- 
tion a  matter  of  federal  control.  Having 
refused  to  relieve  the  Governments  of  the 
various  colonies  of  the  management  of  the 
railways,  is  the  Convention  now  to  ask  the 
Government  and  the  people  of  New  South 
Wales  to  hand  over  the  control  of  the 
navigation  of  the  Darling  to  a  Federal 
Government,  which  would  use  that  river 
for  the  purpose  of  competing  with  the 
local  railways  ?  The  case  would  have  been 
very  much  stronger  if  the  Convention  had 
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agreed  to  hand  over  the  control  of  the 
railways  to  the  Federal  Parliaoeeat  We 
know  that  one  of  the  first  things  that 
South  Australia  would  ask  the  Federal 
Parliament  to  do  would  be  to  open  the 
rivers  to  cheap  carriage,  which  would  com- 
pete, with  the  railway  system  of  New 
South  Wales.  There  would  be  an  ex- 
penditure on  the  part  of  the  Federal  Go- 
vernment for  the  purpose  of  promoting  a 
competition  with  the  local  asset  of  the  rail- 
ways, The  cheap  carriage  by  water,  aided 
by  the  federal  expenditure  to  which  New 
South  Wales  would  have  to  contribute, 
would  be  destructive  to  the  railways.  I 
am  quite  sure  that  the  vote  that  was 
arrived  at  before  will  be  supported  again 
by  the  delegates  of  New  South  Wales,  be- 
cause none  of  us  could  honestly  go  back 
to  our  constituents  and  recommend  the 
adoption  of  a  Constitution  which  contained 
a  provision  that  would  involve  so  great  a 
sacrifice  on  the  part  of  our  colony. 

Sir  JOHN  DOWNER  (South  Australia). 
— The  representatives  of  New  South  Wales 
do  the  constituents  of  their  own  colony  an 
injustice  in  stating  so  absolutely  that  they 
cannot,  recommend  to  them  that  which 
appears  to  be  founded  on  the  first  prin- 
ciples of  right,  and  which,  from  my  ex- 
perience of  the  people  of  New  South  Wales, 
I  think  they  would  be  the  first  to  agree  to. 
So  far  as  the  law  of  the  case  is  concerned, 
I  agree  with  what  Mr.  Deakin  has  said. 
I  agree  that  New  South  Wales  has  the 
control  of  the  river  within  its  territory. 
I  believe  that  legally  she  can  use  every 
drop  of  water  that  is  there,  and  I  do  not 
know  of  any  precedent  by  which  any 
other  colony  could  interfere  with  her. 

Air.  Dobson. — Has  the  honorable  mem- 
ber any  authority  for  saying  that  1 

Sir  JOHN  DOWNER.— It  is  the  autho- 
rity of  power.  They  have  got  the  river  and 
they  can  use  it,  and  every  other  state  can 
do  the  same  if  the  remaining  states  will 
endure  it.  But  the  other  states  will  not 
endure  it.  The  preservation  of  the  navi- 
gability of  a  navigable  stream  has  become 
as  well-understood  law  internationally  as 
[Mr.  Carruthers. 


if  it  were  incorporated  in  the  Constitution 
of  every  State. 

Mr.  Walkkr. — Suppose  the  stream  is 
not  navigable? 

Sir  JOHN  DO  WNER.-Letusdeal  with 
one  thiug  at  a  time.  I  first  want  to  say 
something  from  the  point  of  view  that  the 
stream  is  navigable.  If  we  give  the 
Commonwealth  Parliament  the  control  of 
navigable  streams  I  think  we  have  done 
enough,  and  the  honorable  member  (Mr. 
Carruthers)  will  say  that  we  have  done 
too  much,  to  preserve  the  navigability 
of  the  navigable  part  of  these  streams 
and  prevent  the  taking  away  of  water 
from  parts  that  are  not  navigable 
which  would  produce  un  navigability 
in  portions  now  navigable.  That  would 
be  taken  as  elementary  law  between 
unfriendly  nations  which  had  no  ties  of 
brotherhood  or  kindly  feeling.  It  is 
a  recognised  international  right  that  no 
State  should  interfere  with  the  naviga- 
bility of  a  stream.  The  clause  in  the  Bill 
as  it  was  passed  in  Adelaide  appeared  to 
me  to  be  founded  upon  an  absence  of 
any  recognition  of  the  most  elementary 
principles  of  justice  between  antagonistic 
nations,  and  still  less  of  kindness  between 
those  who  should  be  kind  to  each  other. 
I  will  take  it  first  that  this  is  a  navigable 
stream. 

Mr.  McMillan.— Which  ? 

Sir  JOHN  DOWNER.— That  which  I  am 
referring  to,  the  control  and  regulation  of 
navigable  streams.  I  will  allow  my  hon- 
orable friend  to  find  out  what  that  refers 
to  later  on. 

Mr.  Isaacs. —  Do  you  assume  that  it  is 
navigable  in  one  colony  only,  or  that  it  is 
navigable  in  two  1 

Sir  JOHN  DOWNER.— I  am  referring 
to  a  stream  which  runs  through  more  than 
one  state,  and  is  navigable  in  more  than 
one  state. 

Mr.  Barton. — And  forms  a  boundary 
between  two  states. 

Sir  JOHN  DOWNER.— That  is  quite 
immaterial.  Like  many  others,  I  reserve 
the  right  to  change  my  opinion  upon  this 
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point ;  but  as  I  am  at  present  advised,  I 
think  it  will  be  quite  safe  if  we  provide 
that  the  Commonwealth  should  have  the 
control  and  regulation  of  navigable 
streams,  because  that  would  prevent  the 
right  which  the  honorable  member 
(Mr.  Carruthers)  seems  to  think  they 
have  m  New  South  Wales  to  take  the 
whole  of  the  water  for  irrigation  or  any 
other  purpose.  I  do  not  say  whether  they 
could  or  could  not  take  all  the  water,  but 
I  understand  the  honorable  ,  member's 
argument  to.  be  founded  distinctly  on  the 
right  of  New  South  Wales  to  take  if 
they  please  every  drop  of  ^vater  that  runs 
through  their  territory.  I  say  that,  as  far 
as  actual  legal  and  physical  right  is  con- 
cerned, they  have  it. 

Mr.  Symon. — They  have  might  but  not 
right. 

Sir  JOHN  DOWNER.— It  is  legal  in  a 
strict  technical  sense,  but  it  is  most  im- 
moral ;  it  would  not  be  endured  between 
two  nations  that  were  not  friendly.  I 
begin  by  saying  that  the  control  of 
navigable  streams  ought,  as  a  matter  of 
course,  to  be  in  the  Commonwealth.  I 
say  that  simply  because  between  hostile 
States  any  interference  with  the  naviga- 
bility of  streams  running  through  more 
than  one  State  would  be  distinctly  con- 
sidered as  an  unfriendly  act  which  would 
justify  war.  We  certainly  ought  not  to 
begin  our  Constitution  by  making  it  pos- 
sible to  be  so  unfriendly.  So  far  as  the 
experience  of  foreign  countries  is  con- 
cerned— leaving  out  of  the  question  the 
different  character  of  their  rivers — all  the 
analogies  which  we  can  get  afford  no  justi- 
fication for,  at  least,  not  providing  that 
the  Commonwealth  should  have  the  con- 
trol and  regulation  of  all  navigable 
(Streams.  It  is  very  likely  we  ought  to  go 
further,  and,  for  the  very  reasons  given  by 
the  honorable  member  (Mr.  Carruthers), 
that  we  should  not  go  so  far.  That  hon- 
orable member  says  there  is  no  analogy 
between  our  case,  in  this  arid  climate,  and 
the  cases  from  which  the  precedents  are 
drawn.     There     is    great    force     in    his 


contention,  but  the  conclusion  that  you 
have  to  derive  from  it  is  the  very  opposite 
of  the  one  which  he  draws.  The  more  arid 
the  climate,  the  more  limited  the  rivers, 
the  greater  the  necessity  for  water  ;  the 
more  reason  there  is,  in  justice  and  right, 
that  no  one  state  should  absorb  the  whole 
of  the  water,  and  the  greater  necessity 
there  is  for  haviug  some  fair  adjustment 
to  prevent  wrong  being  done.  The  honor- 
able member's  argument  brings  me  to  iden- 
tically the  opposite  conclusion  to  the  one 
at  which  he  has  arrived,  and  so  I  think  it 
would  every  member  who  looks  at  the  mat- 
ter from  a  fair  point  of  viewr,  and  who  does 
not  too  much  consider  his  own  particular 
interests. 

Mr.  Higgins. — He  says  because  the 
water  is  very  valuable  you  have  all  the 
more  right  to  rob  it. 

•  Sir  JOHN  DOWNER,— That  is  the 
case.  Passing  from  that,  I  want  to  know 
where  is  the  danger  in  all  this  ?  As  far  as 
justice  is  concerned,  the  control  and  regu- 
lation of  navigable  streams  is  founded  on 
international  right,  and  should,  at  the 
very  least,  be  embedded  in  any  Federal 
Constitution.  The  guarantee  to  each 
colony  for  the  reasonable  use  of  the  water 
for  irrigation  in  this  case  recommends 
the  same  argument  still  further.  But 
apart  from  this  argument,  founded  on 
natural  right  and  justice,  I  wrant  to 
know  where  comes  in  the  danger  that 
my  honorable  friend  anticipates  to  such 
an  extent  that  he  says  he  cannot  recom- 
mend the  Bill  to  the  Parliament  of  New 
South  Wales  if  this  clause  be  inserted1? 
Has  the  honorable  gentleman  no  con- 
fidence in  the  Constitution  that  is  going 
to  be  established,  and  in  the  Parliament 
that  will  be  formed  ?  Has  he  any  reason 
to  believe  that  it  will  begin  by  doing  New 
South  Wales  or  any  other  colony  a  gross 
and  monstrous  injustice  ?  Let  me  point 
out  to  the  honorable  member  at  the  be- 
ginning how  initially  strong  is  the  position 
of  the  countries  through  which  this  river 
passes.  This  river,  as  has  been  truly  said, 
has  nothing  to  do  with  Tasmania  or  with 
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Western  Australia;  it  practically  concerns 
only  New  South  Wales,  Victoria,  and  South 
Australia.  I  would  say  to  my  honorable 
friend,  where  is  your  danger  ?  We  had 
proof  as  to  where  our  danger  was  not 
very  long  ago,  because  when  we  were 
fighting  for  the  first  principles  of  inter- 
national right  with  regard  to  this  river,  we 
had  ten  voting  with  us  and  every  other  soul 
in  the  Convention  voted  on  the  other  side. 
So  far  as  any  anxiety  which  the  New 
South  Wales  delegation  ought  to  have  at 
present  is  concerned,  I  think  wre  have  in 
this  instance  a  very  good  proof  of  what  is 
the  real  danger,  that  is,  that  in  matters 
that  do  not  concern  the  smaller  states 
there  will  be  a  strong  tendency  on  their 
part  to  support  the  larger  ones.  Our  claim 
in  this  instance  was  founded  on  elementary 
right  and  justice.  It  was  too  clear,  in  my 
opinion,  to  admit  of  serious  argument,  that 
the  control  of  any  navigable  stream  within 
the  Commonwealth  ought,  as  a  matter  of 
course,  to  be  in  the  Commonwealth  Par- 
liament. The  provision  limiting  it  and 
providing  that  the  Commonwealth  Parlia- 
ment should  have  the  control,  but  that  it 
should  begin  from  the  boundary  of  New 
South  Wales  and  Victoria  and  then  run  to 
the  sea,  was  handing  over  the  portion  of 
the  river  that  passed  through  South  Aus- 
tralia, and  leaving  the  New  South  Wales 
Government  an  absolute  control  in  that 
portion  of  the  stream  that  belonged  to 
them.  I  hope  that  there  is  no  such  strong 
feeling  on  this  subject  in  New  South 
Wales  as  my  honorable  friend  (Mr.  Car- 
ruthers)  says  there  is. 

Mr.  Barton. — There  is  a  strong  feeling. 

Sir  JOHN  DOWNER. -Then  I  hope  it 
will  be  overcome.  In  New  South  Wales — 
a  colony  I  have  most  affectionate  feelings 
towards,  and  whose  people  I  have  no 
reason  to  do  other  thau  like  exceedingly 
— I  have  not  seen  in  my  communica- 
tions with  them  any  such  radical  wrong- 
mindedness  as  would  lead  me  to  suppose 
that  they  want  federation  founded  on  an 
initial  injustice,  and  on  the  establish- 
ment as  law  between  friendly  colonies 
[Sir  John  Downer. 


of  that  which  between  rival  nations 
would  be  considered  a  distinct  act  of 
war.  T  agree  with  practically  everything 
that  my  honorable  friend  (Mr.  Gordon) 
said  in  his  speech.  At  the  present  time 
I  shall  be  satisfied  if  the  words  were  put 
generally  to  give  the  Commonwealth  the 
control  and  regulation  of  all  navigable 
streams,  because  I  think  that  that  would 
be  sufficient.  But  I  only  say  that  because 
I  think  that  giving  them  the  control 
and  regulation  of  the  navigable  streams 
would  enable  them  to  preserve  the  naviga- 
bility, so  that  if  water  wrere  taken  from 
the  tributaries  to  make  the  stream  unnavi- 
gable,  the  Commonwealth  would  have  the 
power  to  interfere.  Keep  the  stream  navi- 
gable, and  let  each  riparian  proprietor, 
each  riparian  state,  take  what  it  wants. 
But  if  you  impose  the  condition  that  the 
navigability  shall  be  preserved,  then  you 
are  simply  preserving  the  international 
law  which  has  been  recognised  for  many 
a  long  year  now,  and  you  are  not,  I  think, 
interfering  with  a  private  right. 

Mr.  Lynb. — That  is  the  law  now  in 
reference  to  the  Murray  between  New 
South  Wales  and  Victoria.  New  South 
Wales  cannot  interfere  with  the  Murray 
so  as  to  reduce  the  water  below  navigation 
level.  That  provision  is  contained  in  her 
Constitution  Act. 

Sir  JOHN  DOWNER.— If  that  be  so  it 
may  be  altered.  The  question  is  whether 
we  should  begin  our  Federation  by  hand- 
ing over  to  the  Commonwealth  a  portion 
of  a  stream  which  belongs  to  one  colony, 
and  by  refusing  to  hand  over  the  source, 
at  the  same  time  leaving  the  source  at  the 
will  and  discretion  of  the  colony  in  which 
it  rises,  and  leaving  us  merely  the  outflow 
which  they  please  to  permit  us  to  receive. 
I  hope  that  this  is  not  a  matter  for  any 
feeling. 

Mr.  Barton. — Here  is  the  provision  in 
the  Constitution  which  applies  to  the 
Murray. 

Sir  JOHN  DOWNER.— Does  it  do 
that  ? 
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Mr.  Barton. — It  does  not  prescribe 
anv  level  at  all.  It  provides  for  the 
regulation  of  navigation  between  the  two 
colonies. 

Sir  JOHN  DOWNER.  —  We  have 
here  what  may  be  in  the  end  a  fruitful 
source  of  discomfort,  very  often  petty, 
very  likely  sometimes  large,  but  still 
having  at  its  root  a  wrong.  It  is  a  bad 
thing  to  begin  with  a  wrong  when  we 
have  the  opportunity,  with  all  the  well- 
established  law  which  is  before  us  between 
rival  nations,  a  means  of  coming  to  a 
perfect  understanding  and  preventing 
future  questions  of  dispute.  Therefore 
it  is  that  I  sincerely  hope  that  the  repre- 
sentatives of  New  South  Whales  are  not  so 
prejudiced  as  my  honorable  friend  says 
they  are  on  this  subject,  and  that  the 
members  of  this  Convention  will  do  the 
best  they  can  to  educate  them  to  a  better 
frame  of  mind. 

Mr.  FRASER. — I  rise  to  say  a  few 
words  on  this  very  difficult  question.  I 
believe  that  if  we  insist  upon  carrying  this 
amendment  we  shall  still  further  compli- 
cate the  mission  which  we  all  have  so 
much  at  heart.  I  am  satisfied  that  if  we 
insist  upon  giving  the  control  of  all  the 
navigable  waters  to  the  Federal  Parlia- 
ment the  people  of  New  South  Wales  will 
not  accept  the  Bill.  What  we  ought  to 
aim  at  is  to  do  the  greatest  good  to  the 
greatest  number.  I  am  convinced  in  my 
own  mind  that  the  waters  of  the  river  can 
be  best  utilized  by  irrigation.  I  do  not 
say  just  now,  I  do  not  say  during  the  next 
ten  years,  nor  perhaps  even  during  the 
next  twenty  years;  but  undoubtedly,  in 
my  opinion,  the  waters  of  these  rivers 
can  be  used  to  better  advantage 
by  putting  a  dense  population  on  the 
adjacent  lands  than  by  navigation.  We 
have  railways  running  in  every  direction 
practically  in  all  the  colonies.  In  this 
colony  we  have  too  many  of  them  ;  in  the 
other  colonies  there  are  railways,  and  the 
rivers,  of  course,  are  at  present  competing 
with  the  railways.  If  you  put  teeming 
millions    on    the    land    adjacent   to    the 


Murrumbidgee,  the  Murray,  the  Darling, 
the  Edwards,  and  other  rivers  which  could 
be  named,  undoubtedly  you  produce  an 
enormous  quantity  of  things,  and  you 
thereby  enable  an  immense  population  to 
live  on  the  lands,  which  would  be  a  much 
more  advantageous  thing  than  to  keep  open 
the  water.  The  water-ways  are  only 
open  for  some  months  in  the  year, 
and  practically  goods  go  by  railway  all 
the  year  round.  The  wTaters  of  the 
Darling  are  only  to  some  extent  utilized 
for  transit  purposes.  The  railways  do,  by 
99  times  to  1,  the  traffic  of  the  rivers — 
probably  more  than  that  proportion.  I 
am  only  guessing  at  the  proportion ;  but 
practically  all  the  traffic  of  the  colonies  is 
carried  by  rail.  If  you  provide  in  the 
Federal  Constitution  that  all  the  rivers 
shall  be  kept  navigable,  then  you  shutout 
the  possibility  hereafter  of  these  valuable 
lands  being  utilized  for  dense  settlement. 
It  is  perfectly  clear  to  me  that  New  South 
Wales  will  not  consent  to  this  amend- 
ment. For  thousands  of  miles  the  waters 
of  these  rivers  flow  through  her  terri- 
tory entirely,  and  is  it  to  be  assumed 
that  they  are  going  to  give  way  on 
this  point?  If  they  were  to  give 
way  I  think  it  would  be  a  gracious  act. 
I  am  not  going  to  say  that  it  would  not 
be  a  gracious  act.  We  cannot  expect 
human  nature  to  do  a  thing  of  that  kind, 
and,  therefore,  it  is  hopeless  to  contend 
that  they  will  yield  this  point.  In  Ade- 
laide the  division  against  the  proposal  of 
the  honorable  member  (Mr.  Gordon)  was 
24  to  10,  and  I  do  not  think  the  division 
in  Melbourne  is  likely  to  be  very  much 
more  in  his  favour  than  it  was  in  Ade- 
laide. 

Mr.  Howe. — Yes,  it  is. 

Mr.  FRASER.— I  do  not  think  so. 

Mr.  Lyne. — It  should  not  be  so,  at  any 
rate. 

Mr.  FRASER.— I  do  not  think  it 
should.  I  look  at  it  from  the  practical 
stand-point — Are  we  going  to  have  federa- 
tion or  not?  If  we  are  going  to  have 
federation,  then  we  must  get  rid  of  these 
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very  difficult  question  which  are  not  abso- 
lutely necessary  on   the  present  occasion. 

I  only  rose  to  say  that  the  question  should 
not  be  pressed  to  a  division.  We  have 
already  dealt  with  the  question,  and  no 
doubt  the  water-ways  can  be  better  utilized 
hereafter,  as  I  have  said.  At  present,  I 
can  assure  honorable  members  that  the 
water-ways  are  not  very  largely  used.  I 
ean  quite  understand  South  Australia 
being  anxious  to  get  the  traffic  of 
that  vast  Darling,  the  traffic  of  that 
vast  Murrumbidgee,  and  possibly  the 
traffic  of  the  Jul  wards  River  and  of  the 
Murray  River,  but  it  would  be  almost 
impossible  to  get  the  other  colonies  to 
yield  these  points.  Therefore,  while  I 
sympathize  with  South  Australia,  and 
while  there  is  no  doubt  that  the  Murray 
is  the  natural,  outfall  of  all  these  waters, 
and  that  in  a  national  sense,  if  we  were 
one  nation,  they  would  be  entitled  to 
whatever  traffic  might  come  in  that 
direction,  I  conceive  that  the  difficulties 
in  the  way  are  so  insuperable  that  I  can- 
not vote  for  this  amendment.  Because  I 
am  so  anxious  to  see  federation  consum- 
mated, I  will  not  handicap  the  Bill  by 
inserting  amendments  which  I  am  satisfied 
will  kill  it  before  it  is  referred  to  the 
people  for  their  acceptance. 

Mr.  HIGGINS.— At  Adelaide  I  ventured 
to  take  an  attitude  on  this  matter  which 
was  opposed  to  the  attitude  of  my  col- 
leagues from  Victoria,  and  the  more  I  have 
thought  on  the  subject  the  more  I  am 
convinced  that  the  only  true  federal  atti- 
tude is  that  which  has  been  put  forward 
by  the  representatives  of  South  Australia. 
It  seems  to  me  that  all  they  claim  is  not 
that  New  South  Wales  shall  be  deprived 
of  the  opportunity  to  use  these  waters  for 
irrigation  within  reasonable  limits,  but 
that  in  using  the  waters  for  irrigation, 
within  reasonable  limits,  they  shall  not  de- 
prive the  River  Murray  of  such  navigability 
as  it  wrould  have  by  nature,  and  in  order 
to  achieve  that  end  they  suggest  that 
the  matter  should  be  wholly  and  unre- 
servedly left  to  the  control  of  the  Federal 
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Parliament,  in  which  New  South  Wales 
will  be  represented. 

Mr.  Lyne. — It  is  not  navigable  by 
nature. 

Mr.  HIGGINS.— If  it  is  not  navigable 
by  nature,  I  do  not  think  they  will  eon- 
tend  that  it  ought  to  be  made  navigable 
by  art  at  the  expense  of  New  South 
Wales. 

Mr.  Symon. — They  cannot  claim  arti- 
ficial navigation. 

Mr.  Lyne. — We  can  conserve  the  water 
with  weirs  and  locks,  and  make  the  river 
navigable  for  all  time. 

Mr.  HIGGINS.— All  that  is  contended 
for — and  really  it  comes  to  a  very 
narrow  issue  at  the  last — is  that  the  whole 
matter  shall  be  trusted  to  the  Federal 
Parliament,  and  that  the  Federal  Parlia- 
ment shall  be  able  to  say  what  is  to  be 
done  with  the  River  Murray  and  its  tribu- 
taries. Now,  with  regard  to  the  exact 
words  of  the  amendment,  I  think  that 
the  object  of  my  honorable  friend  (Mr. 
Gordon)  will  be  well  enough  achieved  if 
he  simply  uses  the  words  "the  control 
and  regulation  of  the  waters  of  the 
River  Murray  and  its  tributaries," 
because  the  River  Murray  and  its 
tributaries  are  an  isolated  phenomenon 
in  this  continent.  You  see  a  great 
river  2,400  miles  long,  with  great  tri- 
butaries, which  touches  in  its  course  four 
colonies,  namely,  Queensland,  New  South 
Wales,  Victoria,  and  South  Australia. 
And  you  see  that  the  river  draws  its 
supplies  from  New  South  Wales  and  from 
Queensland,  and  from  South  Australia, 
and  from  Victoria.  And  when  it  is  said 
that  the  River  Lachlan  and  its  water,  and 
the  Darling  and  its  water,  and  the 
Murrumbidgee  and  its  water,  and  so  on, 
are  "  our  rivers  " — speaking  of  New  South 
Whales— I  ask  at  what  point  do  they  be- 
come New  South  Wales  rivers  1  If  you 
look  at  the  case  of  the  Darling  you  will 
see  that  it  is  fed  by  the  hills  in  Queens- 
land. At  what  point,  then,  does  it  be- 
come New7  South  Wales  property  ?  I  say 
that  you  cannot  sever  a  river  from    its 
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tributaries,  any  more  than  you  can  sever 
an  engine  from  its  wheels,  or  a  man  from 
his  arms.  Do  these  waters  become  ex- 
clusively New  South  Wales  property  when 
they  arc  in  the  clouds  in  the  form  of  rain, 
or  in  the  Queensland  hills  in  the  form  of 
creeks'?  Is  the  Darling  the  property  of 
New  South  Wales  when  it  forms  a 
part  of  that  colony,  or  when  it  empties 
its  waters  into  the  Murray  and  passes 
through  South  Australia  1  The  fact  is 
that  there  is  an  attempt  to  make  an 
artificial  distinction  between  the  Darling 
and  the  Murray,  when  there  is  no  such 
distinction.  The  Darling  is  the  Murray, 
and  the  Murray  is  the  Darling,  to  a  large 
extent.  If  the  claim  made  by  New  South 
Wales  be  valid,  New  South  Wales  has  a 
right  to  stop  up  the  waters  of  the  Darling 
and  of  the  Lachlan,  and  of  the  Edwards, 
and  of  the  Murrumbidgee,  and  monopolize 
them  for  herself  ;  and  Victoria  has  a  right 
also  to  stop  up  the  waters  of  the  Campaspe 
and  the  Loddon,  and  keep  them  for  her- 
self. And  if  this  is  to  be  done,  what  is  to 
become  of  the  Murray?  Is  the  Murray  to 
be  wiped  out  ?  And  if  the  two  colonies, 
New  South  Wales  and  Victoria,  have  a  right 
to  dictate  as  to  whether  the  Murray  is  to 
become  the  mere  bed  of  a  dried- up  stream, 
it  will  become  simply  foetid  in  its  odour 
— almost  as  bad  as  our  own  River  Yarra. 
What  I  will  submit  is  that  it  is  quite  true 
that  of  the  colonies  represented  at  this 
Convention,  only  three  are  at  present  inter- 
ested, and  Tasmania  and  Western  Australia 
have  no  direct  interest  in  the  Murray  and 
its  tributaries.  In  that  respect  I  think 
that  the  representatives  of  Tasmania  and 
Western  Australia  may  be  regarded  as  a 
sort  of  neutral  arbitrators,  and  I  think  we 
may  safely  appeal  to  the  representatives  of 
those  colonies,  who  are  not  so  directly  in- 
terested in  the  matter  as  the  other  colo- 
nies, to  act  as  arbitrators,  and  throw  their 
votes  on  that  side  upon  which  they  think 
justice  lies,  regardless  of  consequences. 
My  honorable  colleague  (Mr.  Fraser)  has 
said  that  if  we  vote  in  a  certain  way  and 
succeed,  we  shall  lose  New  South  Wales 


from  the  Federation.  Well,  I  know  this 
— we  have  already  in  this  Constitution 
incorporated  a  number  of  provisions 
which  New  South  Wales,  it  is  likely,  will 
not  be  able  to  accept ;  and,  as  long  as  my 
honorable  friend  (Mr.  Fraser)  found  that 
those  provisions  suited  his  own  views,  he 
said — "  Let  us  vote  against  New  South 
Wales  views,"  but  when  he  finds  that 
the  particular  view  is  one  that  suits  his 
own,  he  turns  round  and  says — "  Vote  on 
my  side  or  we  shall  lose  New  South  Wales 
from  the  Federation."  I  am  as  eager  for 
federation  as  any  one,  but  I  intend  to  vote 
on  the  simple  principle  of  justice  without 
regard  to  consequences  in  this  matter,  and 
although  I  know  that  there  are  a  number 
in  Victoria  who  think  that  this  proposal  will 
be  injurious  to  Victorian  interests,  I  say,  as 
we  are  legislating  for  Australia  as  a  whole, 
it  is  our  business  to  sink  local  interests 
and  do  what  is  right.  There  are,  though, 
a  few  matters  that  have  to  be  considered, 
and  one  is  that  Victoria  and  New  South 
Wales  have  spent  a  large  amount  of  money 
in  surveying  and  making  reservoirs  for 
the  conservation  of  the  waters  of  the 
tributaries  of  the  Murray — reservoirs  on 
the  Campaspe,  the  Loddon,  and  other  tri- 
butaries. But  for  these  reservoirs  1  am  in- 
formed— I  am  putting  it  as  strongly  as  I 
can  against  myself — the  volume  of  water  in 
the  Murray  would  not  be  so  much  as  it  is; 
and  it  is  said — "Here  is  South  Australia 
coming  in  and  asking  to  get  the  benefit 
of  the  River  Murray,  which  is  benefited  by 
what  has  been  done  in  New  South  Wales 
and  Victoria ;  and  she  asks  for  this  advan- 
tage without  paying  a  farthing." 

Mr.  Fraser. — The  volume  of  the  water 
in  the  Murray  would  be  larger  at  times, 
but  not  so  continuous  as  it  is,  except  for 
this  water  conservation. 

Mr.  HIGGINS.— But  I  should  mis- 
understand the  claim  of  South  Australia 
and  her  representatives  if  I  were  to  say 
that  I  thought  that  she  wants  to  get  the 
benefit  of  the  expenditure  incurred  by 
New  South  Wales  and  Victoria  without 
sufficient  recompense. 
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Mr.  Gordon. — There  should  be  a  just 
apportionment. 

Mr.  HIGGINS.— There  should,  as  Mr. 
Gordon  says,  be  a  just  apportionment,  and 
I  do  not  think  there  is  a  desire  to  rob 
Victoria  and  New  South  Wales  of  the 
value  of  such  permanent  improvements  as 
may  have  been  caused  to  the  Murray  by 
reason  of  the  expenditure  incurred  by  New 
South  Wales  and  Victoria.  I  am  willing 
personally  to  trust  the  Federal  Parliament 
in  any  adjustment  between  the  colonies 
in  establishing  the  control  of  the  River 
Murray  and  its  tributaries.  I  would  say 
that  the  Federal  Parliament  should  make 
an  assessment  of  the  amount  of  permanent 
increase  of  value  that  has  been  effected, 
and  give  back  to  New  South  Wales  and 
Victoria  what  has  been  contributed.  I  do 
not  think  that  more  should  be  asked  for 
than  that.  I  admit  that  there  is  a 
secondary  use  for  the  water  which  has 
complicated  this  problem  in  Australia. 
The  secondary  use  is,  in  consequence  of 
our  dry  climate,  for  purposes  of  irrigation. 

Mr.  Fraser. — It  is  the  primary  use. 

Mr.  HIGGINS.— It  is,  at  all  events,  a 
use  so  important  that  we  cannot  ignore  it. 
But  while  admitting  that  irrigation  is  so 
important  for  the  development  of  these 
colonies,  I  ask :  Is  it  the  irrigation  of  New 
South  Wales  lands  alone,  or  is  it  the  irri- 
gation of  Australia,  we  are  looking  to  1  I 
say  it  is  the  latter.  There  are  two  uses — two 
great  national  uses — to  which  the  waters 
of  a  river  can  be  put.  The  one  is  navi- 
gation and  the  other  is  irrigation.  And 
that  is  the  claim,  as  I  understand,  which 
is  made  by  this  amendment,  namely,  that 
the  use  of  the  waters  for  both  purposes 
shall  be  put  under  the  control  of  a  body 
which  will  administer  them  for  the  benefit 
of  the  whole  continent.  The  question 
does  not  affect  Tasmania  or  Western 
Australia,  but  it  affects  the  other  colonies 
represented  at  this  Convention,  and  that 
is  a  strong  reason  for  thinking  that  when 
it  comes  before  a  Federal  Parliament  in 
which  Tasmania  and  Western  Australia 
will  be  represented,  the  fairness  and  sense 
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of  equity  of  these  colonies  will  induce 
them  to  see  to  it  that  no  particular  colony 
gets  the  benefit  of  the  River  Murray  as 
against  the  others.  Now,  I  was  particu- 
larly anxious  to  speak  upon  this  question 
Ik  cause  of  the  position  I  took  up  in  Adelaide, 
with  some  hesitation — a  position  which  had 
been  taken  up  after  such  study  as  I  have 
been  able  to  give  the  subject.  But  I  would 
submit  to  Mr.  Gordon,  who  has  introduced 
the  amendment,  that  if  he  looks  closely  at 
the  history  of  the  development  of  the  navi. 
gation  laws  in  the  United  States  he  will  find 
that  this  clause  would  be  much  better  out 
of  this  Bill  altogether,  for  his  purpose, 
than  in  it.  I  mean  to  say  that  ihe  clause 
as  it  stands  would  be  better  out.  If  this 
clause  were  out  of  the  Bill  altogether— as 
far  as  I  have  been  able  to  read  from  Storey 
in  his  History  of  Cases  upon  the  Constitu- 
tion— under  such  a  provision  as  the  first 
sub-section  of  clause  52,  affecting  the 
regulation  of  trade  and  commerce  with 
other  countries,  it  has  been  held  that 
Congress  has  full  power  to  preserve  the 
navigability  of  different  rivers  between 
the  different  states. 

Mr.  Isaacs. — That  would  not  satisfy 
Mr.  Gordon. 

Mr.  HIGGINS.— It  would  to  a  great 
extent.  But  I  say  if,  on  the  other  hand, 
you  leave  these  words  as  they  stand,  there 
is  a  danger  that  the  powers  which  are  in- 
cluded in  the  first  sub-section  will  be  con- 
siderably cut  down.  I  need  not  explain 
to  Mr.  Gordon,  as  a  lawyer,  that  the  ex- 
pression of  this  control  of  the  rivers  in 
the  one  instance  will  lead  to  the  construc- 
tion that  there  is  no  control  given  in  the 
first  sub  section  ;  so  that,  assuming  that 
the  honorable  member  is  beaten  upon  his 
amendment  now  before  the  Chair,  I  sug- 
gest that  he  should  vote  against  the  whole 
of  this  sub-section  (31),  and  leave  the 
matter  to  the  operation  of  the  first  sub- 
section, which  already  exists.  It  may  not 
give  all  my  honorable  friend  wants,  but  it 
will  go  much  further  in  his  direction  than 
if  the  clause  is  left  as  it  stands.  I  have, 
therefore,    to   say    that   so  far  as    I    am 
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concerned,  I  shall  give  any  assistance  in 


my  power 


to  Mr.  Gordon  and  his  colleagues 


in  the  representation  of  South  Australia 
in  the  attainment  of  their  object — namely, 
to  see  that  the  great  River  Murray  and  its 
tributaries,  which  cannot  be  severed  from 
the  Murray  by  any  natural  process,  shall 
be  controlled  for  Australian  purposes,  as 
it  is  an  Australian  river. 

Mr.  O'CONNOR.— I  would  suggest  to 
my  honorable  friend  the  leader  of  the 
Convention  that  this  debate  might  now  be 
allowed  to  be  adjourned.  There  is  a  great 
deal  more  to  be  said  upon  the  subject.  I 
wish  to  address  the  committee  myself. 

Mr.  BARTON.— I  think  it  is  right  that 
we  should  now  discontinue  our  sitting,  and 
therefore  I  will  consent  to  adjourn  at  this 
stage. 

Progress  was  then  reported. 

LEAVE  OF  ABSENCE. 

Sir  GEORGE  TURNER.— I  beg  to 
move — 

That  so  much  of  the  standing  orders  be  sus- 
pended as  will  enable  a  motion  to  be  proposed 
without  notice. 

The  motion  I  have  to  propose  is  with  re- 
gard to  one  of  our  absent  members. 

The  motion  was  agreed  to. 

Sir  GEORGE  TURNER.— I  beg  to 
move — 

That  one  week's  leave  of  absence  be  granted 
to  Mr.  Brunker,  on  account  of  illness. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  fifty-eight 
minutes  past  four  o'clock,  until  Monday, 
24th  January. 


MONDAY,  24th  JANUARY,  1898. 


Commonwealth  of  Australia  Bill— Foundation  Day. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 
The    Convention    resolved   itself    into 
committee  of  the   whole  for  the   further 
consideration    of    the    Commonwealth    of 
Australia  Bill. 


Discussion  (adjourned  from  Friday,  21st 
January)  was  resumed  on  sub-section  (31) 
of  clause  52 — 

The  control  and  regulation  of  the  navigation 
of  the  River  Murray,  and  the  use  of  the  waters 
thereof  from  where  it  first  forms  the  boundary 
between  Victoria  and  New  South  Wales  to  the 
sea. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  South  Australia — 


Oi 


river,"  insert  "  rivers.1 


Mr.  O'CONNOR  (New  South  Wales).— 
The  clause  which  it  is  proposed  to  amend 
was  the  result  of  a  somewhat  prolonged  and 
very  full  discussion  of  the  whole  question 
in  Adelaide.  That  result,  which  was  to  a 
certain  extent  a  compromise,  and  certainly 
involved  a  concession  on  the  part  of  New 
South  Wales,  was  arrived  at  by  a  majority 
of  15;  the  division  was  10  to  25.  I  do 
not  state  this  (Sir  Richard  Baker)  in  any 
way  as  an  objection  to  the  matter  being 
re-opened.  It  is  a  matter  of  exceedingly 
grave  importance.  But  I  think  that  the 
fact  of  the  division,  and  the  diseussion 
which  took  place  before  the  division,  should 
not  be  left  out  of  consideration.  I  have 
said  that  this  is  a  matter  of  grave  import- 
ance, but  it  is  a  matter  of  varying  import- 
ance to  the  different  colonies.  It  is  a 
matter  of  comparatively  minor  import- 
ance to  Tasmania  and  Western  Aus- 
tralia; they  have  no  direct  concern  in 
it.  It  is  a  matter  of  what,  I  think,  I 
shall  be  able  to  satisfy  the  Convention 
is  of  potential,  almost  problematical, 
importance  to  Victoria  and  South  Aus- 
tralia. But  if  this  amendment  is  carried 
it  is  a  matter  of  immediate  and  vital 
importance  to  New  South  Wales.  So, 
sir,  I  wish,  in  view  of  that  fact,  to  place 
as  shortly  as  I  can  again  the  view  of  New 
South  Wales  before  the  Convention.  My 
honorable  friend  (Mr.  Gordon)  in  the  very 
interesting  and  admirable  speech  which  he 
addressed  to  us,  based  his  claim  to  carry 
this  amendment,  in  the  first  place,  on  the 
ground  that  his  position  was  absolutely 
justified  in  law.  He  appealed  to  natural 
law  first  of  all,  and   then  to  international 
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law;  and,  finally,  he  appealed  to  the 
federal  sentiment,  which,  as  he  knows, 
actuates  every  member  of  this  Conven- 
tion. I  hope  that  my  honorable  friend 
will  pardon  me  if  I  treat  very  lightly  his 
appeal  to  natural  law.  The  honorable 
member  asked  whether  there  was  any 
reason  why  the  River  Murray  should  belong 
to  New  South  Wales  any  more  than  the 
sun  which  brightens  or  the  air  which 
sweetens  its  waters.  Now,  that  is  a 
very  pretty  rhetorical  figure,  but  by  the 
same  process  of  reasoning  I  have  heard 
gentlemen  satisfy  themselves  that  there 
is  no  such  thing  as  property  at  all,  that 
"all  property  is  robbery,"  and  that  we 
ought  to  "  begin  again."  Well,  it  may  be 
that  in  some  state  of  society  with  which  I 
think  we  have  no  immediate  concern  these 
arguments  will  prevail.  But  we  have  to 
I  take  the  world  as  it  is  at  the  present  time, 
;  and  the  existing  condition  of  things  is  that 
there  is  a  law  regarding  property,  and  that 
law  regarding  property  is  settled  by  certain 
well-known  rules.  Fortunately,  it  is  no 
part  of  our  business  and  no  part  of  our 
duty  to  those  who  sent  us  here  to  decide 
this  question  upon  any  fanciful  considera- 
tion of  natural  law,  but  to  take  the  facts  as 
they  are.  Now,  the  honorable  member, 
perhaps,  came  a  little  bit  nearer  to  the  real 
issue  when  he  raised  the  question  that  by 
international  law  the  right  to  the  control 
of  these  rivers  was  in  every  country 
through  which  they  passed.  I  do  not 
concede  that  that  is  the  law.  I  say  that, 
in  regard  to  international  law,  there  is  no 
clearly-settled  law  that  any  rights  over 
rivers  are  given  between  adjoining  States. 
And  let  me  say  here,  as  the  honor- 
able member  referred  to  the  view  which 
appears  to  prevail  that  we  are  treating  the 
other  colonies — South  Australia  and  Vic- 
toria—as if  they  were  foreign  States,  that 
in  law  they  are  foreign  States. 

Mr.  Deakin. — That  may  be  termed  un- 
natural law  as  contrasted  with  natural  law. 
Mr.    O'CONNOR.— We   may   recognise 
that  it  is  the  feeling  of  comity  between 
different  communities  that  brings  us  here 
[Mr.  O'Connor. 


to  do   the  work   which   h;ts  been  assigned 
to  us.     But  with  regard   to  any  que 
of  law  and  right  these  colonies  are  for 

ud  the  ma 
us  if  you  were  dealing,  say,  with  countries 
on  the  Continent  of  iv.irope  in  regard  to 
concerns  which  might  .come  to  th< 
war  over  any  question  of  international 
right.  We  must  deal  with  this  matter,  in 
the  first  place,  on  the  ground  of  what  the 
different  rights  of  the  colonies  are.  It 
may  be,  and  it  is  the  case,  that  we  are 
countries  which,  situated  as  some  of  the 
European  countries  are  in  regard  to  the 
Danube  River,  on  different  parts  of  the 
stream,  the  keeping  open  of  that  stream 
for  purposes  of  navigation  is  so  imperious 
a  necessity  for  all  parties  concerned,  that 
it  has  become  almost  a  matter  of  inter- 
national recognition  that  it  is  against  the 
laws  of  civilization 

Mr.  Deakin. — Against  the  u  comity  of 
nations." 

Mr.  O'CONNOR.— Against  the  comity  of 
nations,  as  my  honorable  friend  (Mr.  Deakin) 
says,to  interfere  with  the  river  for  that  pur- 
pose. And  no  doubt  that  is  at  the  bottom  of 
all  those  conventions  which  have  been  ar- 
ranged from  time  to  time  for  the  control  of 
such  rivers.  But  my  honorable  friend  (Mr. 
Gordon)  wishes  to  go  a  step  beyond  that. 

Mr.  Gordon. — On  the  same  principle. 

Mr.  O'CONNOR.— My  honorable  friend 
wishes  to  take  up  this  position — that  not 
only  does  international  law  give  one  coun- 
try a  right  to  free  highway  over  all  the 
streams  of  this  river,  but  a  right  to  enter 
and  control  every  stream  and  every  water- 
course which  feeds  that  highway  of  navi- 
gation. I  say  without  any  hesitation  that 
there  is  no  international  law  which  sup- 
ports that  position,  and  I  say  further  that 
it  would-be  an  absurdity  if  there  were  any 
such  international  law.  Consider  for  one 
moment  the  case  in  Europe  alluded  to  by 
my  honorable  friend.  Can  it  be  imagined 
in  the  case  of  the  Danube,  for  instance,  that 
conventions  or  commissions  that  have  been 
appointed  to  regulate  the  navigation  of 
the  Danube    in   the   interests    of  all  the 
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parties  concerned,  would  be  given  the 
control  of  every  mill-stream  and  every 
feeder  of  a  mill-stream  all  through  Aus- 
tria ?  It  would  involve  hostile  relations 
at  once. 

Mr.  Symon. — Mr.  Gordon  does  not  ask 
that. 

Mr.  O'CONNOR.— But  I  shall  point  out 
that  what  he  is  asking  involves  that  if  it 
means  anything.  I  think  that  the  com- 
mittee will  see  the  strong  distinction  that 
there  is  between  the  international  rights 
which  are  given  over  the  navigation  of  the 
highway  of  commerce  passing  through 
different  States  and  that  other  right  to 
interfere  with  the  sources  which  feed  that 
river — that  is  to  say,  with  the  tributaries 
of  it — which  is  involved  in  the  amend- 
ment sought  to  be  made  by  my  honorable 
and  learned  friend. 

Mr.  Glynn. — Suppose  the  tributaries  are 
necessary  to  keep  up  the  full  flow  of  the 
river? 

Mr.  O'CONNOR.— My  honorable  friend 
will  pardon  me  if  I  pass  on  now  and  answer 
his  interjection  in  the  course  of  my  speech. 
The  position,  therefore,  as  regards  inter- 
national law  is  open  to  the  distinction  I 
have  pointed  out.  Now,  let  me  take  the 
matter  as  it  is,  according  to  the  law  which 
we  claim  regulates  the  rights  of  the  dif- 
ferent parties — New  South  Wales,  Vic- 
toria, and  South  Australia.  At  one  time, 
inasmuch  as  all  the  colonies  in  the  first 
place  belonged  to  Great  Britain,  Great 
Britain,  in  carving  out  these  colonies, 
might,  if  she  thought  proper,  have  allotted 
their  territories  in  such  a  manner  as  to 
preserve  the  rights  over  these  rivers  in 
any  way  she  thought  fit.  She  might  have 
applied  the  same  law  of  riparian  rights  in 
regard  to  the  relations  of  these  colonies 
with  one  another  as  exists  in  the  case  of 
individuals.  But  she  did  not  do  that. 
She  granted  the  full  right  of  self-govern- 
ment and  control  over  the  waste  lands  of 
these  various  colonies  absolutely  to  the 
Legislatures  of  the  different  colonies. 
Therefore,  you  must  take  their  rights  as 
if  they  were  the  rights  of  communities 
[5] 


self-governing  in  the  most  absolute  sense 
with  regard  to  these  waters.  There  is  one 
exception,  and  that  is  with  regard  to  the 
position  of  New  South  Wales  and  Victoria. 
In  the  Constitution  Act  of  New  South 
Wales  (18th  and  19th  of  Vict.,  chap.  54) 
it  is  provided  that  one  of  the  boundaries 
between  New  South  Wales  and  Victoria 
shall  be  a  straight  line  drawn  from  Cape 
Howe  to  the  nearest  source  of  the  River 
Murray — that  is  important  to  notice — and 
that  another  boundary  shall  be  from  the 
river  to  the  eastern  boundary  of  the  colony 
of  South  Australia.  And  it  is  further  pro- 
vided that  the  two  colonies  of  New  South 
Wales  and  Victoria  shall  have  authority 
to  make  regulations  for  the  navigation  of 
the  river  by  vessels  belonging  to  the  two 
colonies  respectively.  The  rights,  therefore, 
which  were  given  when  these  colonies  were 
constituted  under  the  statute  were  these  : 
That  in  regard  to  the  Murray,  which  is 
the  boundary  between  New  South  Wales 
and  Victoria,  those  colonies  are  given  full 
rights  in  respect  of  the  control  of  naviga- 
tion. Witb  regard  to  all  rivers  inside 
New  South  Wales,  the  control  of  her 
territory,  and  the  absolute  grant  of 
that  control  to  her  Legislature,  gives 
her  exactly  the  same  rights  which  any  self- 
governing  community  would  have  in  re- 
gard to  those  streams.  Now,  there  can  be 
no  question  that  those  rights  are  absolute. 
Even  though  they  were  modified  by  inter- 
national law,  they  give  the  absolute  right  to 
the  use  of  the  water  under  any  circum- 
stances whatever.  And,  remember,  we 
are  dealing  here  with  this  question  on  a 
legal  basis  only.  Now,  the  rights  which  I 
have  specified  are  the  rights  which  New 
South  Wales  is  bound  to  conserve  for  New 
South  Wales,  except  in  so  far  as  it  may  be 
necessary  for  the  purpose  of  federation  to 
give  any  of  them  up  or  to  make  any  con- 
cession in  regard  to  them.  We  cannot  for- 
get that  obligation.  However  desirous  we 
may  be  to  concede  everything  that  will 
bring  about  the  union  of  these  colonies,  we 
have  no  right  to  discuss  this  question 
upon  any  other  ground  except  the  absolute 
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position  in  fact  of  New  South  Wales. 
What  have  we  done  1  In  pursuanee  of  our 
desire  to  bring  about  a  federation  which 
shall  have  all  the  essentials  of  union,  we 
have  been  perfectly  willing  from  the  first 
that  the  free  use  of  these  waters  for  the 
purposes  of  navigation  should  be  handed 
over  to  the  Commonwealth. 

Sir  George  Turner. — Which  waters  1 

Mr.  O'CONNOR.— The  waters  not  only 
of  the  Murray  but  of  every  navigable 
stream  in  New  South  Wales  connected 
with  the  Murray  system. 

Mr.  Gordon. — The  honorable  member 
contested  that  in  Adelaide. 

Mr.  O'CONNOR.— I  beg  the  honorable 
member's  pardon.  I  shall  show  him  that 
the  Bill  as  it  stands  now  gives  a  right  to 
the  control  of  the  navigation  not  only  of 
the  Murray  but  of  every  portion  of  the 
navigable  rivers  of  New  South  Wales  con- 
nected with  the  Murray  system. 

Mr.  Gordon. — That  is  under  the  general 
clause. 

Mr.  O'CONNOR.— Yes.  I  am  not  sure 
that  the  clause  which  the  honorable  mem- 
ber wishes  to  amend  does  not  cut  down 
that  power,  if  it  has  any  effect  at  all.  We 
were  willing  to  give  this  concession,  and 
we  have  done  it.  From  the  comments 
made  upon  this  matter  both  in  the  Con- 
vention and  outside,  I  do  not  think  that 
the  full  extent  of  the  rights  given  under 
this  power  to  regulate  commerce  are  ap- 
preciatedj  Fortunately,  we  are  not  with- 
out authorities  upon  the  question.  There 
have  been  numberless  decisions  in  America 
as  to  the  rights  which  are  given  by  the 
power  to  regulate  commerce,  and,  inas- 
much as  the  American  Constitution  has 
been  interpreted  upon  principles  of 
British  law  applied  by  the  great  jurists  of 
America,  it  is  only  reasonable  to  suppose 
that  our  Judges  in  interpreting  our  Con- 
stitution will  be  guided  very  much  by  the 
same  principles.  Although  there  are 
certain  matters  of  difference  in  the  two 
•Constitutions,  there  can  be  no  difference, 
I  first  of  all,  in  the  words  that  are  used, 
and,  secondly,  in  the  basic  principle  of 
[Mr.  O'Connor. 


interpretation  which  has  been  adopted  by 
the  Judges  of  the  Dinted  States,  and  that 
is,  to  always  have  regard  to  the  main  pur-( 
poses  of  the  union.  So,  here,  regard  would 
be  had  to  the  main  purposes  of  the  union, 
and,  inasmuch  as  the  main  purposes  of 
the  union  is  that  intercourse  shall  be 
absolutely  free  and  unimpeded  between  the 
different  states,  it  is  a  matter  of  the 
utmost  importance  that  every  highway 
of  commerce  should  be  kept  absolutely  free 
and  unimpeded  for  the  whole  of  the  states 
of  the  Commonwealth. 

Mr.  Isaacs. — Does  the  honorable  mem- 
ber think  that  the  1st  sub-section  would 
give  power  to  the  Federal  Parliament  to 
maintain  the  state  rivers  in  a  condition 
for  navigation  1 

Mr.  O'CONNOR.— Beyond  all  question 
I  do,  and  I  hope  I  shall  be  able  to  satisfy 
the  Convention  on  the  point.  In  America 
the  decisions  have  gone  to  this  extent : 
They  hold  there  that  the  control  of  navi- 
gation implies  the  power  to  remove  ob- 
stacles to  navigation.  For  instance,  the 
commission  which  would  have  charge  of 
this  matter  would  be  empowered  to  remove 
a  weir  in  any  river  under  the  control  of  the 
Commonwealth  which  was  an  obstacle  to 
navigation,  or  to  remove  a  bridge  which 
absolutely  impeded  navigation.  A  great 
many  decisions  have  been  given  in  America 
which  absolutely  settle  this  point.  Not 
only  do  these  principles  apply  to  rivers 
which  are  boundaries  between  states ;  they 
also  apply  to  rivers  which  are  connected 
with  such  rivers,  even  though  they  may 
be  entirely  within  one  state.  For  in- 
stance, there  is  the  case  of  the  River  Ohio. 
In  regard  to  that  river  it  has  been  decided 
that,  although  it  is  entirely  within  one 
state,  yet,  inasmuch  as  it  is  connected  with 
the  great  system  of  water  highways  by 
which  trade  passes  from  one  state  to 
another,  it  is  on  that  account  under  the 
control  of  the  United  States  so  far  as  it  is 
navigable. 

Mr.  Higgins. — There  is  no  attempt 
there  to  distinguish  tributaries  from  main 
rivers. 
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Mr.  O'CONNOR.  —  No.  Wherever  a 
river  is  navigable,  there  the  jurisdiction  of 
the  United  States  extends.  I  am  willing 
to  apply  that  principle  here  in  the  fullest 
possible  way,  that  not  only  wherever  the 
Murray  is  navigable,  but  wherever  the  Dar- 
ling and  the  Murrumbidgee  are  navigable 
from  their  connexion  with  the  main  chan- 
nel, they  should  come  under  the  control 
of  the  Commonwealth,  and  be  subject  to 
its  fullest  powers  for  the  keeping  open  of 
navigation  at  all  times. 

Mr.  Glynn. — You  cannot  improve  the 
rivers  under  these  decisions. 

Mr.  O'CONNOR.— There  I  think  the 
honorable  member  is  mistaken.  Not  only 
does  the  power  involve  the  right  to  keep 
open  navigation,  and  to  remove  obstruc- 
tions; it  also  involves  the  right  to  improve 
navigation  and  to  make  new  channels  for 
the  purposes  of  navigation. 

Mr.  McMillan. — That  is  implied  in  the 
Bill  as  it  stands. 

Mr.  O'CONNOR.— Yes.  I  do  not  wish 
to  refer  to  these  matters  in  detail ;  but 
there  is  an  extract  from  a  judgment  of 
'  Chief  Justice  Marshall,  which  honorable 
members  will  find  in  Hare  and  in  Baker's 
Comments  on  the  Constitution,  but  upon 
which  I  cannot  lay  my  hands  just  now, 
which  shows  to  what  length  this  power 
extends.  I  have  made  these  statements 
after  a  very  careful  investigation  of  the 
whole  question  of  law,  and  I  think  the 
Convention  will  believe  that  the  opinion 
I  have  given  is  the  best  I  can  arrive 
at  upon  the  matter,  looking  at  it  neither 
from  the  point  of  view  of  New  South 
Wales,  nor  of  any  of  the  other  colonies,  but 
stating  the  law  as  I  find  it  laid  down  by 
the  best  authorities.  These  authorities  go 
/as  far  as  this  :  That  under  the  power  to 
regulate  commerce  the  right  is  given  to 
regulate  the  navigation  of  every  stream,  not 
only  where  that  stream  flows  between  two 
colonies,  but  wherevernavigation  is  possible. 
There  is  a  right  to  protect  that  naviga- 
tion from  any  impediments,  and  beyond 
that  there  is  also  a  right  to  improve 
channels,  and  to  make  new  channels  for 


the  improvement  of  navigation.  I  ask 
whether  the  granting  of  this  power  does 
not  fulfil  to  the  fullest  possible  extent  the 
obligations  which  we  are  under  here  in 
entering  into  this  Federation?  Does  it  not 
fulfil  to  the  greatest  possible  extent  the 
whole  obligations  of  international  law 
But  we  have  gone  beyond  that,  and  in  tho 
sub-section  now  under  discussion,  we  have 
given  not  only  the  control  of  navigation 
so  far  as  the  Murray  is  concerned,  but  also 
the  use  of  the  waters  of  the  Murray,  a 
right  which  was  given  expressly  for  the 
purpose  of  enabling  the  commission  which 
is  to  manage  these  matters  to  allow  the 
water  to  be  used  for  the  purpose  of  irri- 
gation. 

Mr.  Gordon. — The  clause  gives  you  a 
larger  concession  than  that  which  you  are 
asking  for. 

Mr.  O'CONNOR.— The  commerce  clauses 
give  control  of  navigation  only ;  they  do 
not  affect  irrigation.  But  the  addition  of 
the  words  "  the  use  of  the  waters  thereof," 
which  were  put  in  advisedly  and  as  a  com- 
promise between  what  I  may  call  the  ex- 
treme views  of  the  honorable  member,  Mr. 
Gordon,  and  some  of  those  who  support 
him,  and  the  views  of  the  representatives 
of  New  South  Wales,  was  made  expressly 
that  in  regard  to  one  portion  of  the 
waters  in  dispute  the  federal  authority 
might  have  the  right  not  only  of  navi- 
gation but  of  use  for  irrigation.  The 
clause  therefore  gives  now  in  regard  to 
that  portion  of  the  Murray  which  flows 
between  New  South  Wales,  Victoria,  and 
South  Australia  the  use  of  the  water  for 
any  purpose  which  may  be  wished.  Let 
me  point  out  for  a  moment  what  this 
means.  As  we  all  know,  the  matter  of  ir- 
rigation is  of  infinite  importance  to  Aus- 
tralia, but  in  its  actual  working  irrigation  is 
in  its  infancy.  We  know  very  little  about  it. 
Expensive  experiments  have  been  made  in 
some  of  the  colonies,  but  the  way  in  which 
the  irrigation  practice  and  work  of  other 
countries  is  to  be  applied  to  the  unusual 
conditions  which  obtain  in  Australia  is  a 
matter   which  is  very  much  involved  in 
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doubt.  So  far  as  our  colony  is  concerned, 
the  latest  advice  we  have  had  upon  the 
subject  from  Colonel  Home,  whose  ex- 
perience in  India  entitled  him  to  speak 
with  the  greatest  authority,  is  not  of 
a  very  cheering  nature.  We  have  been 
advised  to  move  slowly.  Therefore,  our 
experience  in  regard  to  irrigation  is 
vague  and  indefinite.  We  know  that 
irrigation  will  be  a  very  good  thing  if  we 
can  bring  it  about,  but  how  to  bring 
it  about  in  a  way  in  which  it  will  be 
effective,  and  not  ruinous  in  cost,  we  have 
yet  to  decide.  But,  whatever  we  may 
know  or  not  know  in  regard  to  irrigating, 
we  are  sure  that  the  most  important  factor 
is  the  possession  of  sources  of  supply  from 
mountain  regions.  In  giving  the  control 
of  the  waters  of  the  Murray,  we  give 
control  of  that  portion  of  our  river  system 
which,  of  all  the  rivers  in  Australia,  has 
the  best  collecting  ground.  The  boundary 
of  New  South  Wales,  as  I  have  pointed 
out,  extends  from  the  nearest  source  of  the 
Murray  to  Cape  Howe.  The  first  tributaries 
of  the  Murray  are  in  the  very  heights  of  the 
mountains,  and  collect  supplies  at  altitudes 
which  are  absolutely  essential  to  any 
permanent  supply  for  irrigation  purposes, 
so  that  this  concession  involves  the  highest 
and  best  sources  of  water  supply  which 
exist  in  Australia.  But  my  honorable 
friend  (Mr.  Gordon)  is  not  satisfied  with 
this.  He  wants  to  go  beyond  it  and  to  give 
the  commission  which  is  to  control  the 
navigation  of  the  Murray,  the  control  of 
the  tributaries  of  the  Murray,  or,  in  the 
alternative,  the  control  of  the  Murrum- 
bidgee,  the  Lachlan,  and  the  Darling, 
which,  of  course,  practically  means  the 
same  thing.  Before  I  leave  this  matter 
I  would  like  to  deal  with  a  point  to 
which  the  honorable  and  learned  member 
(Mr.  Deakin)  referred,  and  that  is,  as  to 
the  control  of  the  rivers  where  they 
come  into  competition  with  the  railways. 
I  would  point  out  to  my  honorable  and 
learned  friend  (Mr.  Deakin)  that  the  clauses 
in  this  Bill  which  constitute  the  Inter- 
State  Commission  give  the  Inter-State 
[Mr.  O'Connor. 


Commission  the  control  of  rivers  for  the 
purpose  of  enforcing  and  carrying  out  the 
provisions  of  the  <  ,'onstitution.  That  Inter- 
State  (  uimnission,  if  constituted  as  pro- 
vided in  the  Bill,  would,  therefore,  be  not 
only  an  Inter-State  Commission  for  the 
purpose  of  controlling  railways,  but  also 
for  the  purpose  of  controlling  and  manag- 
ing and  regulating  navigation.  In  its 
hands  also  would  be  vested  the  control  of 
such  rights  with  regard  to  irrigation  as 
are  involved  in  the  sub-section  I  have 
referred  to  over  the  portion  of  the  Murray 
in  which  all  the  three  colonies  are  directly 
concerned.  To  go  to  the  extent  indi- 
cated by  Mr.  Deakin  would  be  a  long 
stretch  of  any  legislative  authority.  The 
business  of  the  carrier  being  a  public  busi- 
ness is  always  open  to  control  by  legisla- 
tion, but  I  know  of  no  law  in  any  country 
which  has  gone  beyond  this — to  see  that 
the  rates  charged  are  reasonable,  that 
they  do  not  favour  particular  localities  or 
persons  or  classes  of  goods.  Further  than 
that  it  would  not  be  reasonable  to  go. 
You  could  very  well  imagine  a  state  of 
things  in  which  within  all  these  lines  a  com- 
petition would  be  opened  up  on  the  rivers 
that  would  interfere  with  the  railways. 
That  is  a  matter  that  we  must  leave  to 
the  future.  It  cannot  be  discussed  now. 
But  the  very  power  is  given  with  regard 
to  the  control  of  the  rivers  which  the 
honorable  member  desires,  and  it  would 
enable  the  Federal  Parliament  to  legislate 
in  the  directions  he  suggests. 

Sir  George  Turner. — Does  not  New 
South  Wales  oppose  the  Interstate  Com- 
mission altogether? 

Mr.  O'CONNOR.— I  do  not  know  that 
it  does.  We  have  not  come  to  the  dis- 
cussion of  that  question  yet. 

Mr.  Barton. — The  Inter-State  Railway 
Commission — I  have  always  supported  it. 

Sir'  George  Turner. — I  heard  a  good 
many  arguments  against  it. 

Mr.  O'CONNOR.— That  is  a  very  de- 
batable matter.  It  cannot  be  dealt  with 
now.     I  am  merely  pointing   out  that  if 
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the  Bill  stands  as  it  is  we  have  already 
constituted  a  body  with  a  power  to  carry 
out  the  views  expressed  by  Mr.  Deakin. 

Mr.  Deakin. —Only  to  a  very   limited 
extent. 

Mr.  O'CONNOR.— Quite  as  far  as  would 
be  reasonable,    I   think.     Now,  as  I  have 
said,   the  rights  which  are   asked   for   by 
Mr.  Gordon  involve  the   control  of  every 
stream  which  is   a  tributary  of  the  tribu- 
taries of  the   rivers   of  New  South  Wales, 
and  I  think  I  shall  be  able  to  satisfy  the 
Convention  that  that  must   be  so.     It  is 
quite    evident   that    the    control    of    this 
question  of  irrigation,  if  it  is  to  be  vested 
in  the  Commonwealth,  must  be   placed  in 
the  hands  of  some  commission,  some  body 
that  will  be  able  to  deal  with  it. 
Mr.  Gordon. — Hear,  hear. 
Mr.  O'CONNOR.  —  Yes,   I  think    that 
will  be  admitted.     If  not,  it  will  be  in  the 
hands  of  the  Executive  Government  of  the 
Commonwealth.     A  power  to  manage  and 
regulate  irrigation   must  of  necessity  in- 
volve a  power  to  manage  and   control  the 
supplies  of  water.     Of  what  use  would  it 
be  to  give  the   right  of   controlling  the 
Murrumbidgee,    the     Darling,    and    the 
Lachlan  for  the  purposes  of  irrigation  if 
there    was    to    be    no    control    over    the 
sources  of  supply  ?     Of  what  use  would  it 
be   to   construct   weirs,  dams,   and   other 
works  in  the   rivers  for  the  purposes  of 
irrigation  if  it   was   in  the  power  of  the 
local    authorities    and    of   individuals    to 
cut   off   the  supplies    which    feed    those 
rivers?     I  say,  therefore,  that  the    right 
of  control   for  the  purposes  of  irrigation 
must    involve    the    following    out    to    its 
sources  of  all  the  water  which  feeds  these 
tributaries  and  which  makes  them  useful, 

Mr.  Trenwith. — Does  not  that  indicate 
the  necessity  of  striking  out  this  arbitrary 
line — "  where  it  first  forms  the  boundary 
between  Victoria  and  New  South  Wales  "  ? 

Mr.  O'CONNOR.— I  do  not  think  it 
does.  I  do  not  see  what  application  the 
honorable  member's  interjection  has  to  my 
argument. 


Mr.  Trenwith. — I  am  pointing  out  that 
there  is  a  point  beyond  which  the  Federal 
Parliament  can  have  no  control. 

Mr.  O'CONNOR.— Precisely.  I  have 
pointed  out  that  that  is  as  far  as  I,  at  all 
events,  am  prepared  to  go  in  representing 
New  South  Wales. 

Mr.  Trenwith. — The  sub-section  does 
not  appear  to  go  as  far  as  you  are  prepared 
to  go.  Mr.  Gordon,  it  seems  to  me,  de- 
sires to  make  it  go  as  far  as  you  are 
prepared  to  go. 

Mr.  Gordon. — No ;  the  sub-section  is 
all  right. 

Mr.  O'CONNOR.— I  am  satisfied  with 
the  sub-section  as  it  stands,  but  I  am  not 
prepared  to  go  any  further.  I  was  pointing 
out  what  this  control  of  irrigation  in- 
volves, and  I  say  that  to  give  such  a 
power  of  control  over  the  interior 
waters  of  New  South  Wales  would  be,  as 
Mr.  Carruthers  indicated,  to  hand  over  to 
a  commission  representing  the  Common- 
wealth the  control  of  all  those  sources  of 
fertilization  which  alone  render  the  lands 
of  New  South  Wales  valuable.  They  are 
valuable  only  in  the  degree  in  which  they 
are  fertilized  by  these  streams.  I  may  say 
that  the  whole  of  our  land  system,  of  which 
we  retain  the  control,  depends  for  its  rents 
and  its  values  upon  the  adequacy  and 
the  accessibility  of  the  water  supply.  In 
addition  to  that,  New  South  Wales  has, 
by  recent  legislation,  taken  over  the  control 
of  all  riparian  rights  and  vested  them  in 
the  Crown.  The  Government  have  issued 
licences  to  hundreds  of  persons  who  have 
expended  money  in  the  construction  of 
works  upon  the  faith  of  these  grants  by 
the  Crown.  As  a  matter  of  fact,  some 
£3,000,000  have  been  invested  in  New 
South  Wales  in  the  construction  of  works 
for  the  purpose  of 'making  the  lands  occu- 
pied under  tenure  from  the  New  South 
Wales  Government  more  fertile  and  fruitful. 
Now,  that  is  an  immense  body  of  vested 
rights  which  we,  acting  for  New  South 
Wales,  cannot  disregard.  If  you  say  that 
it  is  necessary  that  you  should  have  not 
only  the  control  of  these  rivers,  so  far  as 
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they  are  navigable  as  highways,  bat  also 
that  you  should  enter  into  every  corner  of 
New  South  Wales  from  which  the  water 
comes  which  supplies  the  sources  of  these 
streams,  you  are  asking  for  something 
which  cannot  be  granted,  without  giving 
you  the  control  of  the  value  of  the  land 
and  of  the  settlement  of  New  South  Wales 
territory. 

Mr.  Barton. — It  would  be  the  same  as 
federalizing  our  lands. 

Mr.  O'CONNOR.— It  would,  because 
the  value  of  the  land  is  inextricably  mixed 
up  with  the  value  of  the  water  supply  to 
it. 

Mr.  Higgins. — All  conditions  would 
apply  to  lands;  all  circumstances  affect 
their  value. 

Mr.  O'CONNOR.— No,  there  is  this 
marked  difference;  that  in  controlling  a 
highway  of  commerce  for  the  purposes  of 
federation  it  is  necessary  that  commerce 
should  have  free  play  wherever  the  waters 
are  navigable.  That  is  all  you  want. 
When  you  ask  for  powers  to  use  the 
waters  in  another  way — in  a  way  which 
would  affect  locally  every  acre  of  land  in 
New  South  Wales — you  are  asking  for 
more  than  the  necessities  of  federation 
demand,  and  for  more  than  can,  in  view 
of  the  vested  rights  of  New  South  Wales, 
possibly  be  conceded. 

Mr.  Glynn. — Suppose  the  local  use  of 
the  water  destroys  navigation ;  what 
then? 

Mr.  O'CONNOR.— As  I  have  said,  the 
control  of  navigation  extends  to  the  con. 
trol  of  the  water-ways. 

Mr.  Glynn. — Would  it  stop  you  from 
keeping  back  the  water1? 

Mr.  O'CONNOR.— No,  it  would  not. 
The  honorable  member  speaks  on  this 
question  as  if  he  were  dealing  not  with  a 
friendly  power,  not  with  a  state  that  was 
willing  to  enter  into  arrangements  such  as 
might  be  necessary  for  the  fair  use  of  the 
water,  but  with  a  power  that  wTas  intend- 
ing deliberately  to  cut  off  every  drop  of 
water  which  flows  down  those  rivers  at 
the  present  time. 
[Mr.  O'Connor. 


Mr.  Holder. — A  dry  river  bed  is  not 
much  good  for  navigation. 

Mr.  Kingston. — New  South  Wales  has 
not  shown  much  anxiety  to  agree  in  the 
matter. 

Mr.  O'CONNOR.— No,  under  present 
circumstances  it  has  not.  1  will  point  out 
now  to  the  Convention  the  justification  for 
what  I  said  at  the  opening  of  my  remarks, 
and  that  is  that  the  interest  which  Vic- 
toria and  South  Australia  have  in  this 
matter  is  merely  problematical. 

Mr.  Symon. — Oh  dear,  no  ! 

Mr.  O'CONNOR.— What  has  been  the 
history  of  irrigation  up  to  the  present 
time?  The  only  two  cases  in  which  irri- 
gation to  any  large  extent  prevails  upon 
this  system  of  rivers  taking  it  right 
through  are  Renmark,  in  South  Australia, 
and  Mildura,  in  Victoria. 

Mr.  Kingston.  —  We  have  ten  other 
settlements  in  South  Australia. 

Mr.  O'CONNOR.— That  makes  the  argu- 
ment all  the  stronger.  The  honorable 
member  says  there  are  ten  other  irrigation 
settlements.  Has  there  been  any  dimi- 
nution as  yet  of  the  supply  of  water  to 
them  or  to  the  other  irrigation  settlements 
in  Victoria  ?  Is  there  any  possibility  so 
far  as  we  have  seen  of  these  supplies  being 
diminished  to  any  material  extent. 

Mr  Gordon.  —  If  there  is  no  such 
possibility,  why  are  you  afraid  of  the 
amendment? 

Mr.  O'CONNOR.— For  this  reason: 
That  I  object  to  handing  over  to  the  con- 
trol of  a  commission  of  the  Common- 
wealth the  management  of  that  which 
makes  the  lands  of  New  South  Wales 
valuable  and  fertile. 

Mr.  Kingston. — It  has  the  same  effect 
with  us. 

Mr.  Howe. — Yes  ;  what  about  the  other 
colonies  ? 

Mr.  O'CONNOR.— Now,  I  have  pointed 
out  to  the  Convention  what  I  consider  to 
be  the  right  of  this  matter.  I  have 
pointed  out  the  extent  to  which  we  have 
gone  already,  which,  I  think,  is  a  very  great 
extent.      I    would   ask,   considering   what 
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has  taken  place  in  the  past,  whether  there 
is  any  reasonable  probability  of  the  rights 
of  any  of  the  other  colonies  interested 
being  prejudicially  affected  by  any  scheme 
of  irrigation  which  we  may  introduce  in 
New  South  Wales?  Surely  the  comity 
and  good  feeling  between  the  states  after 
federation  will  not  be  less  than  it  is  now. 
If  it  is  necessary,  as  it  may  be,  to  arrive  at 
some  modus  vivendi  with  regard  to  the  use 
of  the  water  for  irrigation  purposes,  is 
there  any  reason  to  suppose  that  a  fair 
arrangement  will  not  be  made  1  For  that 
reason  I  was  very  much  struck  with  the 
suggestion  of  Mr.  Deakin  that,  in  view  of 
the  immense  possibilities  of  irrigation,  in 
view  of  the  necessity  which  may  arise  of 
dealing  with  irrigation  throughout  Aus- 
tralia in  one  comprehensive  scheme,  it 
might  be  advisable  to  give  the  Common- 
wealth power  to  take  over  this  question 
with  the  consent  of  the  states,  if  that 
is  not  already  implied  clearly  enough, 
although  I  think  it  is  in  the  provisions  of 
this  Constitution.  I,  for  my  part,  would  be 
quite  willing  to  make  it  plain  that  power 
is  given  to  the  Commonwealth  to  take 
over,  with  the  consent  of  any  state  or 
states,  and  upon  such  terms  as  may  be 
arranged,  the  control  of  any  irrigation 
scheme.  If  that  were  done  it  would  be 
possible  to  conserve  all  existing  rights, 
including  the  rights  which  New  South 
Wales  has  already  granted  to  her  own 
people,  and  to  deal  with  the  matter  upon  a 
fair  basis.  If  some  clause  of  that  kind 
were  inserted  it  ought  to  satisfy  every 
reasonable  person  who  looks  at  this 
matter  from  the  point  of  viewT  not  of 
remote  possibility,  but  of  actual  right  and 
fact. 

Sir  George  Turner. — That  would  give 
either  House  of  the  New  South  Wales  Par- 
liament power  to  block  it. 

Mr.  O'CONNOR.— No  doubt  it  would 
give  New  South  Wales  power,  by  its  Par- 
liament, to  refuse  to  assent  to  any  such 
proposal.  But  let  me  remind  the  honor- 
able member  that  we  have  these  rights 
now,  but  we  are  giving   you   rights  very 


much  larger  than  you  ever  possessed 
before — the  right  of  navigation  over  the 
whole  of  our  navigable  waters ;  we  are 
giving  rights  of  irrigation  for  the  purposes 
of  the  Commonwealth,  for  that  purpose 
which  directly  affects  all  of  us  ;  and  that 
is  all  you  can  reasonably  ask  for.  To  ask 
for  more  is  to  ask  for  what  is  beyond 
the  necessities  of  federation  and  the 
requirements  of  international  law.  I 
only  wish  to  say,  in  conclusion,  that  I 
hope  those  honorable  members  who  are 
not  directly  interested  in  this  question 
will  remember  that  it  is  a  dangerous  thing 
to  overload  the  Federation  with  more 
duties  and  responsibilities  than  ought 
necessarily  to  be  put  upon  it.  Every 
additional  load  and  additional  responsi- 
bility which  you  place  upon  it  is  not  only 
a  difficulty  to  us  in  future,  but  a  difficulty 
in  some  of  the  colonies  in  carrying  this 
measure.  We  in  New  South  Wales  have 
difficulties  enough  to  contend  with,  and 
since  the  settlement  of  this  matter  by  the 
vote  in  Adelaide,  possibly  we  have  a 
further  difficulty  to  contend  with.  I  ask 
honorable  members  to  consider  whether 
we  have  not  gone  as  far  as  can  be  fairly 
expected,  and  to  remember  that  if  you  ask 
us  to  go  further — that  if  you  by  a  majo- 
rity in  this  Convention  carry  something 
which  we  cannot  possibly  advise  New 
South  Wales  to  accept — you  are  placing 
a  difficulty  needlessly  in  the  way  of  feder- 
ation, and  a  difficulty  which  it  ought  not 
to  be  subjected  to.  As  the  honorable 
member  (Mr.  Gordon)  appealed  to  the  fede- 
ral spirit  here,  I  also  appeal  to  the  federal 
spirit.  I  ask  honorable  members  to  be 
satisfied  with  what  is  fair  and  reasonable, 
and  not  to  expect  to  get  everything  their 
own  way,  but  to  remember  that  we  also 
have  to  deal  with  rights  and  interests,  and 
that  we  must  not  be  expected,  even  for  the 
sake  of  a  federal  union,  to  give  up  more 
than  the  people  of  New  South  Wales  are 
prepared  to  concede. 

Sir  George  Turner. — How  far  are  you 
prepared  to  go,  so  that  perhaps  we  may  be 
able  to  meet  you  1 
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Mr.  O'CONNOlt. — I  propose   to    K 
the  clause    as    it    is.       That    clause    \v;is 
the  result  of   discussion ;    it   was  carried 
after  a  large  division,  and  it  represents  the 
concession    by    New  Smith   Walks  of    the 
rights  of  navigation  over  the  whole  of  the 
navigable  waters  of  the  Murray  and  rivers 
eonnected    with   the   Murray,    whether  in 
New  South  Wales  or  not.    It  gives  the  ab- 
solute use  and  control  of  the  waters  of  the 
Murray,  not  only  for  navigation  but  for 
irrigation  purposes.     That  is  the   utmost 
to  which  I   can  go,  although  I  am  quite 
willing   to  accede   to   the  proposal  of  the 
honorable  member  (Mr.  Deakin)  that  some 
clause   might  be  inserted  which  will  give 
the  Commonwealth  the  opportunity,  by  the 
consent  of  the  state,  to  take  over  the  use 
of  the  waters  of  any  state   or  groups  of 
states  for  the  purposes  of  irrigation.  That, 
in  a  few  words,  is  the  position  I  take  up. 
Mr.  SYMON  (South  Australia).— The 
question  put    by   the    honorable    member 
(Sir  George  Turner)  is   a   very  pertinent 
one,  and  we  are  indebted  to  the   further 
explanation  given  by  the  honorable  mem- 
ber (Mr.  O'Connor)  in  relation  to  the  solu- 
tion which  seems   to  be   apparent  to   his 
own   mind  of  this  very  difficult  question. 
It    is    especially   important,   because    the 
amendment     moved     by    the     honorable 
member  (Mr.  Gordon)  is  really  a  verbal 
amendment ;    it   raises   only  the   general 
question  as  to   whether  a  larger   federal 
control   shall    be    given    over    the    great 
river      s}rstem      of      the     continent,      or 
whether    that    shall    be    left    to    all    the 
difficulties    and     differences    that     have 
alread}*  arisen,  and  which  would  intensify 
the  difficulties  and  differences  which  may 
arise  in  the  future.      My  honorable  friend 
has  not  suggested  precisely  what  is  wanted 
to  accomplish  the  purpose  wTe  have  in  view, 
and  it  is  probable   that  the   clause  as  it 
stands  or  the  suggested   amendment  from 
South  Australia   may  have   to  be  recast. 
If   that    be    the    case    we    shall    have  an 
opportunity  as  this  matter  goes  more  into 
detail  of  meeting  the  honorable  member 
(Mr.  O'Connor)  in  any  suggestion  which  he 
[Mr.  O'Connor. 


may  desire  to  put  forward    with  the  view 
of  solving  this  difficulty,  and   not  only  of 
meeting  it,  but  of  dealing  with  it  in  the 
broad  and    federal  spirit   which  I  am  Si 
animates  every  member  of  this  Conven- 
tion   in    dealing    with    one    of    the    BQ 
difficult    subjects  to  be   disposed    of    in 
connexion  with  this  scheme  we  are  endea- 
vouring to  elaborate.    Without  commiti 
myself  absolutely  to  any  mode  by  which 
effect  is  to  be  given  to  what  is  proposed; 
I  say  in  general  terms  that  I  am  in  favour 
of,  and  intend   to  struggle  for,  a   larger 
control,  a  wider  power  of  doing  justice,  in 
the  Federal  Parliament  up  to,  at  any  rate, 
the  measure  of  the  maintenance  of  the  ex- 
isting  navigability  of    these  great  rivers. 
That  is  the  measure  which  I  have  in  view. 
The  honorable  member  (Mr.  O'Connor),  in 
his  exhaustive  speech   from   the  point  of 
view  of   Newr  South  Wales,  said  he   was 
perfectly  willing  that  there  should  be  free 
play  given   wherever    the   waters    of  the 
rivers  are  navigable.     That  is  the  whole 
distinction    which   my    honorable    friend, 
rather  lightly,  if  I  may  venture  to  say  so, 
passed  over.     Our  desire  is   to   keep  them 
navigable.  We  desire  that  the  Federal  Par- 
liament shall  have  and  shall  exercise  snch  a 
control  over  all  these  rivers  that  navigation 
below  shall  not  be  impeded  and  lessened. 

Mr.  Wise. — Has  New  South  Wales  ever 
impeded  the  navigation  ? 

Mr.  SYMON. — I  do  not  know  whether 
that  is  a  very  relevant  interruption — it  is 
very  neatly  put  ;  but  if  I  were  inclined  to 
be  ungenerous,  I  should  say  that  the 
extreme  anxiety  of  New  South  Wales  to 
withhold  from  the  control  of  the  Federal 
Parliament  these  navigable  rivers  and 
their  tributaries  seems  to  indicate,  at  any 
rate,  that  they  are  in  some  doubt  as  to 
whether  their  powers  of  absolute  inter- 
ference may  not  be  whittled  awray. 

Mr.  Higgins. — They  want  to  have  their 
hands  free  to  interfere  if  they  think  fit. 
Mr.  SYMON.— That  is  the  position. 
Mr.  Rbid. — A  very  advantageous  posi- 
tion to  be   in  in  reference    to  something 
which  does  belong  to  you. 
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Mr.  SYMON. — Not  from  a  federal  point 
of  view. 

Mr.  Reid. — We  are  in  that  position. 

Mr.  SYMON. — The  honorable  member  is 
putting  the  matter  as  it  strikes  his  mind 
that  these  rivers  belong  to  New  South 
Wales.  That  is  a  great  mistake.  The 
honorable  member  says  "  We  have  got 
them."  We  all  know  that  the  honorable 
member  is  a  statesman  of  the  very  first 
power,  an  orator  of  the  very  highest  rank  ; 
but  he  is  also  a  lawyer,  and  I  know 
what  he  would  say  if  an  upper  riparian 
proprietor  on  being  asked  to  let  go  the 
waters  in  a  stream  passing  through  his 
property  in  order  to  give  water  to  the 
house,  the  cattle,  and  the  crops  of  a 
proprietor  lower  down  said — "  I  will  do 
nothing  of  the  kind ;  the  waters  are  my 
property;  I  have  got  them  and  I  intend  to 
stick  to  them."  I  am  afraid  that  would 
not  be  looked  upon  as  a  very  satisfactory 
answer  to  the  claim  of  the  man  whose 
crops  and  cattle  were  perishing  for  water. 
Then  the  honorable  member(Mr.  O'Connor) 
said  that  it  was  an  entirely  different  posi- 
tion to  look  upon  the  relations  of  these 
colonies  in  connexion  with  rivers,  because 
we  were  all  friendly,  compared  with  what 
it  would  be  if  we  were  unfriendly  or 
hostile  states.  Now,  we  desire  to  keep 
friendly ;  we  desire  to  place  under  the 
control  of  the  Federation  the  settlement 
of  all  possible  difficulties  in  order  that 
these  things  shall  not  bring  about  diffi- 
culties and  animosity,  and  possibly 
cause  strife,  in  the  future  of  this  great 
Federation.  Then  the  honorable  member 
said  we  were  not  to  overload  the  Constitu- 
tion we  are  seeking  to  frame.  If  there  is 
one  subject  more  than  another  which 
ought  to  be  embodied  in  this  Constitution 
it  is  the  control  of  these  intercolonial 
rivers  in  which  two  or  more  states  are  in- 
terested, and  the  perfect  navigability  of 
which,  besides  the  use  of  them  for  pur- 
poses of  irrigation,  is  of  essential  value  to 
the  whole  national  welfare.  The  question 
is  one  of  very  great  gravity  and  import- 
ance ;  we  have  to  face  it.   and   the  sooner 


we  deal  with  it  and  finally  settle  it  the 
better.  It  intimately  concerns  the  three 
colonies  of  South  Australia,  New  South 
Wales,  and  Victoria.  The  honorable 
member  says  it  vitally  concerns  New 
South  Wales.  That  we  shall  all  of  us  con- 
cede. But  he  is  mistaken  when  he  says 
it  less  vitally  concerns  South  Australia. 
It  concerns  South  Australia  more  vitally 
and  in  a  higher  degree  than  New  South 
Wales. 

Mr.  Wise.  —  But  as  regards  South  Aus- 
tralia we  propose  to  leave  things  as  they 
are;  while  in  regard  to  New  South  Wales 
you  wish  to  introduce  totally  new  con- 
ditions. 

Mi.  SYMON. — The  honorable  member 
will  have  an  opportunity  of  pointing  that 
out.  How  does  that  alter  the  position 
with  regard  to  New  South  Wales  1 
Mr.  Wise.  — This  amendment  will. 
Mr.  SYMON.— Not  at  all.  My  honor- 
able friend  seems  to  think  that  we,  in 
South  Australia,  are  seeking  to  despoil 
New  South  Wales  of  everything. 
Mr.  Wise.  —  It  looks  like  it. 
Mr.  SYMON. — My  honorable  friend  will 
perhaps  point  that  out.  We  are  not  seek- 
ing to  abstract  one  single  drop  of  river 
water  to  which  they  are  entitled.  We  are 
not  seeking  to  abstract  a  single  inch  of 
their  soil.  All  we  ask  is  that  they  shall 
place  under  the  control  of  the  Federation 
those  rivers  which  they  say  are  their  pro- 
perty,, the  waters  of  which  they  say  they 
can  do  what  they  please  with,  in  order 
that  those  lower  down  the  stream  shall 
not  be  subject  to  injustice.  That  is  all 
we  ask.  My  honorable  friends  are  taking 
an  entirely  mistaken  view  of  the  attitude 
of  South  Australia  and  those  who  are 
supporting  their  representatives  on  this 
question.  Of  course,  it  is  our  duty  to 
respect  the  claims  of  New  South  Wales, 
as  we  do ;  but  whilst  we  do  that  it  is 
equally  our  duty  to  maintain  our 
opinion.  When  it  is  said  that  this  is 
a  question  which  is  vitally  interesting  to 
New  South  Wales  and  less  vitally  interest- 
ing  to  South    Australia,    I  beg   to  point 
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out  to  my  honorable  friend  that  it  is 
deeply  interesting  to  South  Australia.  It 
deeply  affects  us,  because  we  have  the  best 
and  most  available  part  of  the  river  for 
navigation,  and  also  because  we  are  en- 
titled to  use  it  for  irrigation. 

Mr.  Lynb. —  Why  should  not  we  be 
entitled  to  use  it  for  irrigation  1 

Mr.  SYMON.— New  South  Wales  will 
be  entitled  to  use  it  for  irrigation. 

Mr.  Lynb. — Not  under  this  amendment. 

Mr.  SYMON.-— The  honorable  member 
is  again  doing  a  grievous  injustice  to  us. 
We  are  not  seeking  to  take  a  single  atom 
away  from  New  South  Wales  to  which  it  is 
entitled. 

Mr.  Lynb. — The  question  is  —  What 
are  you  going  to  entitle  us  to  1 

Mr.  SYMON.— No,  it  is  not.  We 
acknowledge  the  rights  of  New  South 
Wales  to  the  fullest  extent.  All  that  we 
say  is — "You  are  going  to  set  up  a  great 
Federation,  a  Parliament  which  is  to  be 
empowered  to  deal  with  all  intercolonial 
subjects.  Let  that  Parliament  deal  with 
this  question,  upon  which  you  and  we  can- 
not come  to  an  arrangement."  That  is 
the  whole  essence  of  the  subject.  What 
is  it  we  have  got  ?  We  have  got  a 
navigable  river,  and  not  only  a  navigable 
river,  but  a  navigable  river  with  reason- 
able use  of  its  waters  for  irrigation  in  our 
colony  as  well  as  in  the  other  colonies. 
That,  I  may  tell  the  honorable  member — 
if  you  are  putting  it  on  the  plane  of 
property — is  the  right  or  property  that  we 
possess.  We  have  a  navigable  river,  with 
the  right  to  the  reasonable  use  of  its 
waters  for  irrigation.  You  have  also  a 
navigable  river  with  the  right  to  the 
reasonable  use  of  its  waters  for  irriga- 
tion, and  those  two  rights  are  co-equal,  as, 
I  think,  Mr.  Deakin  put  it  the  other  day. 
If  we  are  to  give  up  to  the  Federal  Parlia- 
ment the  control  of  the  river  within  our 
territory  as  far  as  we  are  concerned,  we 
are  asking  New  South  Wales  not  to  do  one 
ha'porth  more.  And  it  seems  to  me  that 
really  a  great  deal  of  unnecessary  fuss  has 
been  made  about  this  subject.  Certain 
[Mr.  Symon. 


tributaries  of  this  river  are  in  New  South 
Wales.  We  do  not  seek  to  take  them 
away. 

Mr.  Lyne. — South  Australia  is  cre- 
ating the  unnecessary  fuss. 

Mr.  SYMON.— No;  New  South  Wales 
has  been  making  a  fuss  on  the  point  as  to 
whether  they  are  prepared,  in  order  that 
this  matter  may  be  made  absolutely  clear, 
to  hand  over  the  control  of  these  rivers  to 
the  Federal  Parliament.  Now,  the  tribu- 
taries of  the  River  Murray  are  as  much 
a  portion  of  that  river  —  their  waters 
are  as  much  a  part  of  the  Murray  waters — 
as  if,  instead  of  being  supplied  from  these 
tributaries,  they  were  supplied  from  the 
clouds  above.  But  if  these  tributaries  are 
disconnected,  if  canals  are  cut,  and  if  the 
waters  of  these  tributaries  are  withdrawn, 
then  the  whole  of  the  navigabilit}^  of  the 
Murray  lower  down,  and  the  whole  of  the 
right  of  South  Australia  to  the  reasonable 
use  of  the  water  of  that  river  for  irrigation, 
will  be  destroyed. 

.  Sir  William  Zeal. — If  canals  are  cut, 
they  cannot  take  the  water  out  of  the 
watershed ;  it  will  come  back  to  the  river 
again. 

Mr.  SYMON. — It  depends  on  what  they 
do  with  the  water  when  they  get  it  away. 
Still,  I  do  not  wish  to  discuss  this  matter 
from  the  point  of  view  of  the  extent  of  the 
rights  to  be  exercised.  The  representatives 
of  South  Australia  do  not  wish  to  diminish 
the  rights  of  New  South  Wales  in  any  way 
whatever  so  long  as  the  rights  of  South 
Australia  are  absolutely  maintained.  I 
will  only  say,  in  reply  to  Mr.  O'Connor's 
question  as  to  what  our  right  is,  that  a 
riparian  state  higher  up  a  navigable  river 
cannot  use  or  divert  the  water  of  that 
navigable  river,  either  bond  fide  or  wan- 
tonly, so  as  to  prejudicially  interfere  with 
or  destroy  its  navigability  to  a  riparian 
state  lower  down  the  river.  That  is  the 
position  on  which  we  stand. 

Mr.  O'Connor. — Why  do  you  want  to 
take  power  to  prevent  New  South  Wales 
irrigating  her  lands  ? 
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Mr.  SYMON.— We  do  not  want  to  do 
anything  of  the  kind. 

Mr.  O'Connor. — But  you  are  proposing 
to  do  so. 

Mr.  SYMON.— Not  for  a  moment. 
Again,  the  honorable  member,  it  seems  to 
me,  does  not  appear  to  comprehend  the 
question.  We  do  not  wish  for  one  moment 
to  take  that  power,  and  we  should  be 
exceedingly  sorry  to  see  that  power  taken 
in  this  Bill.  Indeed,  so  far  as  I  am  con- 
cerned, if  it  is  a  comparison  of  benefits,  if 
it  ever  came  to  that,  I  do  think  that  it 
would  be  better,  and  more  in  the  interests 
of  the  whole  of  Australia,  that  the  whole 
of  the  River  Murray  should  be  drained,  in 
order  that  the  millions  of  arid  acres  in 
New  South  Wales,  Victoria,  and  South 
Australia  should  be  irrigated  and  made 
fertile,  should  be  made  to  smile  with 
abundant  harvests,  than  that  navigation 
should  be  preserved.  Now,  I  make  that 
concession  to  my  honorable  friend.  You 
can  make  a  railway,  but  you  cannot  make 
a  river;  but  I  am  willing  to  leave  the  con- 
trol of  the  rivers  of  Australia  to  the  Fede- 
ral Parliament. 

Mr.  McMillan. — Are  you  sure,  from 
the  legal  point  of  view,  that  you  have  not 
already  got  what  you  want  ? 

Mr.  SYMON. — That  brings  me  to  a 
point  which  Mr.  O'Connor  alluded  to,  and 
with  very  great  force.  I  think  he  is  mis- 
taken, but  if,  as  he  thinks,  the  power  is 
inferentially  given  by  the  existing  Bill,  I 
say  let  us  make  it  clear. 

Mr.  Wise. — Do  you  wish  to  preserve 
the  navigation  of  the  Murray  ? 

Mr.  SYMON.— I  say,  if  Mr.  O'Connor  is 
right,  let  us  put  this  matter  beyond  doubt 
when  we  come  to  deal  with  the  amend- 
ments to  be  made  in  the  drafting  of  the 
Bill.  I  assure  my  honorable  friends  from 
New  South  Wales  that  I  have  not  the 
slightest  intention  of  minimizing  in  any 
degree  the  opportunities  they  have  for 
irrigating  the  lands  of  New  South  Wales, 
if  that  can  be  done  without  injustice  to 
the  other  colonies. 


Mr.  O'Connor. — The  express  ground  of 
Mr.  Gordon's  amendment  is  to  give  the  con- 
trol of  irrigation  to  the  Federal  Parliament. 

Mr.  McMillan. — Yes,  and  Mr.  Symon  is 
speaking  on  a  different  matter  altogether. 

Mr.  SYMON.— No.  All  that  my  hon- 
orable friend  (Mr.  Gordon)  seeks  is  that 
the  tribunal — the  body  we  are  creating — 
shall  have  the  power,  irrespective  of  the 
provincial  interests  and  provincial  feel- 
ings of  New  South  Wales,  South  Aus- 
tralia, or  Victoria,  to  deal  with  this 
question  on  a  national  basis.  That  is  the 
whole  thing  we  are  struggling  for. 

Mr.  Wise. — You  simply  want  to  keep 
the  river  navigable — is  that  it? 

Mr.  SYMON. — We  are  not  asking  the 
Convention  to  say  that  New  South  Wales 
shall  not  irrigate  all  those  acres  which 
Mr.  Carruthera  spoke  about  the  other  day; 
we  are  not  asking,  as  Mr.  O'Connor  put 
it  a  few  moments  ago,  that  all  those 
trickling  rills  away  up  in  the  north  of 
New  South  Wales,  or  in  Queensland — I 
believe  some  of  them  come  from  Towoomba 
to  feed  this  river — shall  be  handed  over  to 
South  Australia,  or  even  to  the  Federal 
Parliament.  My  honorable  friend's  amend- 
ment is  that  the  control  of  the  River 
Murray  shall  be  federalized  altogether, 
and  also  the  control  of  the  Lachlan,  the 
Murrumbidgee,  and  the  Darling,  which,  I 
think,  is  sufficiently  specific  for  all  pos- 
sible purposes. 

Mr.  Lyne. — He  goes  a  great  deal 
further  than  that. 

Mr.  SYMON. — The  rivers  he  intends 
to  include  are  specified  in  a  later  amend- 
ment from  South  Australia.  We  are 
merely  using  the  present  amendment — 
substituting  "rivers"  for  "river  " — to  have 
this  general  discussion,  and  to  settle  the 
question  of  whether  a  larger  measure  of 
control  over  this  central  river  system  of 
Australia  is  to  be  given  to  the  Federation. 
It  is  perhaps  not  a  strictly  formal  mode  of 
procedure. 

Mr.  Wise. — It  is  a  very  inconvenient 
method.  There  may  be  nothing  to  dis- 
pute after  all. 
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Mr.  SYMON. — I  am  not  disposed  to 
disagree  with  Mr.  Wise  on  the  question  of 
procedure.  I  think  it  would  have  been 
better  if  we  had  had  this  general  discus- 
sion on  a  precise  amendment  designed  to 
convey  exactly  what  was  intended.  But 
the  main  principle,  it  seems  to  me,  is  per- 
fectly clear — that,  whether  it  is  a  friendly 
state  or  a  hostile  nation,  it  cannot  claim 
anything  as  a  right  due  to  itself,  the  exer- 
cise of  which  would  be  injurious  to  another 
nation.  Now,  there  is  no  legal  ownership 
of  the  water  in  the  River  Murray.  There 
is  a  user  of  the  water  in  the  river,  and 
that  user  can  only  be  exercised  subject  to 
the  rights  of  the  people  lower  down  the 
stream.  The  same  thingapplies  to  individual 
states  as  applies  to  private  individuals.  The 
principles  of  justice  governing  riparian 
disputes  between  individual  states  are 
jexactly  of  the  same  nature  and  character  as 
the  principles  of  justice  governing  riparian 
disputes  between  private  individuals.  But, 
as  I  have  said,  we  are  not  here  seeking  to 
have  any  clause  introduced  in  this  Bill 
limiting  the  rights  of  New  South  Wales  on 
this  subject.  It  is  true,  as  has  been  said, 
that  you  cannot  enforce  these  riparian 
rights  as  between  states  in  the  same  way 
as  you  can  enforce  them  as  between  indi- 
viduals. There  is  no  court  of  law  which 
can  give  effect  to  the  claims  of  one  state 
as  against  another.  But  we  wish  to  sub- 
stitute, for  the  courts  of  law  that  would 
operate  in  the  case  of  individuals,  the 
Federal  Parliament,  which  would  practi- 
cally take,  in  relation  to  these  states,  which 
are  only  quasi-independent,  the  place 
that  is  now  held  by  the  Imperial  Parlia- 
ment. Suppose  we  have  now  a  dispute 
between  New  South  Wales  and  Victoria, 
or  between  New  South  Wales  and  South 
Australia,  with  regard  to  the  control  of 
the  River  Murray,  or  with  regard  to  the 
use  of  the  waters  of  that  river,  the  only 
possible  opportunity  for  redress  would 
be — if  the  Imperial  Parliament  would 
interfere — for  one  or  other  of  the 
colonies  to  appeal  to  the  paramount 
authority  — the  Imperial  Parliament — 
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and  the  Imperial  Parliament,  of  course, 
might  or  might  not  interfere.  We  are  all 
subject  t<>  that  paramount  power.  The 
same  power  that  passed  the  Act  referred 
to  by  Mr.  O'Connor,  placing  the  river  bed 
of  the  Murray  entirely  within  the  territory 
of  New  South  Wales,  could  deal  with  this 
question  if  it  thought  fit.  Of  course,  it 
would  lead  to  some  difficulties,  and,  no 
doubt,  to  a  very  great  deal  of  strong  feel- 
ing, and  perhaps  the  interference  of  the 
Imperial  Parliament  might  not  take  place. 
But  that  paramount  authority  exists  atl 
this  moment.  If  we  federate,  the  influence 
of  that  paramount  authority  will  be  in- 
finitely reduced,  and  in  lieu  of  it  we  are 
seeking  to  substitute  something  else — the'' 
authority  which  we  are  here  assembled 
to  create.  Now,  why  should  we  practically 
sweep  away  the  possibilities  of  the  inter- 
ference of  the  present  paramount  autho- 
rity by  creating  a  Federal  Parliament  in 
these  colonies — why  should  we  accept 
this  Federal  Parliament  as  the  body 
to  deal  out  justice  between  the  colo- 
nies on  a  momentous  intercolonial 
question,  without  making  the  provision 
now  proposed  for  the  control  of  the  central 
river  system  of  Australia?  Of  course  we 
have  taken  a  similar  step,  in  effect,  in  re- 
gard to  the  judiciary ;  we  propose  to  bring 
the  judicial  power  more  amongst  ourselves 
— to  enable  ourselves  to  deal  with  it  instead 
of  leaving  it  to  be  dealt  with  by  the  Im- 
perial authority.  And  I  think  that  the 
Imperial  authority  would  be  reluctant  to 
interfere  in  a  matter  of  this  kind  at  a 
distance  of  some  12,000  or  13,000  miles. 
I  appeal  to  those  honorable  members  of 
the  Convention  who  have  come  from  Tas- 
mania and  Western  Australia,  and  who  are 
not,  of  course,  vitally  or  immediately  con- 
cerned. That  is  the  whole  essence  of  this 
point — we  wish  to  transfer  to  the  federal 
authority  the  settlement  of  this  question. 

Mr.  Wise. — Without  giving  New  South 
Wales  the  opportunity  of  making  terms — 
is  that  it  ? 

Mr.  SYMON.— Why  not  ?  Making 
terms  with  whom  ? 
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Mr.  Wise. — The  other  states. 

Mr.  SYMON.— When  1 

Mr.  "Wise. — When  the  transference  is 
agreed  on.     What  are  the  conditions  ? 

Mr.  SYMON.— The  conditions  ? 

Mr.  Wise. — The  conditions  are  not 
sufficiently  known. 

Mr.  SYMON. — The  honorable  member's 
idea  of  a  compromise  is  the  same  as  that 
of  the  counsel  whose  only  idea  of  a  com- 
promise was  to  have  the  terms  his  own 
way.  The  honorable  member  says — 
"Name  the  conditions."  What  are  the 
conditions  he  desires  ?  la  it  that  New 
South  Wales  shall  in  the  future  occupy 
the  same  attitude  towards  South  Australia 
on  this  question  as  she  has  done  in  the 
past  ? 

Mr.  McMillan. — The  condition  you  ask 
is  that  New  South  Wales  shall  be  liable  to 
lose  everything  and  gain  nothing. 

Mr.  SYMON.— Why  not  ?  You  want 
to  take  away  something  which  belongs  to 
us. 

Mr.  Wise. — We  have  never  interfered 
with  navigation. 

Mr.  SYMON.— I  am  not  talking  about 
the  past.  For  heaven's  sake  let  us  forget 
the  past.  We  are  going  to  begin  a  new 
sheet,  and  with  a  new  plan. 

Mr.  Reid. — We  are  the  only  people  who 
need  not  forget  it,  because  we  gave  you 
intercolonial  free-trade  in  advance. 

Mr.  SYMON.— We  are  greatly  indebted, 
and  I,  as  a  free-trader,  am  deeply  indebted 
to  my  right  honorable  friend ;  but  we  are 
not  now  dealing  with  intercolonial  free- 
trade.  What  we  are  dealing  with  is  this 
question  of  an  intercolonial  river  system, 
which  is  no  more  the  property  of  New  South 
Wales  than  it  is  the  property  of  South 
Australia  or  the  property  of  Victoria  ;  and 
we  say,  if  there  is  one  subject  which  is 
■  fitted  to  be  dealt  with  by  the  Federal  Par- 
I  liament,  and  to  be  under  federal  control, 
it  is  this  very  one. 

Mr.  Isaacs. — It  is  the  whole  point  of 
the  federal  question. 

Mr.  Lyne.— If  South  Australia  or  Vic- 
toria comes  to  interfere  with  our  rights  at 


the  present  time,  you  will  see  what  rights 
we  have. 

Mr.  SYMON.— That  sounded  so  very 
bellicose  behind  me  that  if  I  had  not 
turned  round  and  seen  my  pacific  friend 
(Mr.  Lyne)  there  I  should  have  thought  that 
it  was  some  veteran  warrior  talking  about 
bringing  out  troops  and  all  that  sort  of 
thing.  We  should  see  what  would  happen. 
If  we  are  separate  states,  what  will  the 
result  be?  The  result  will  be  that  we 
shall  go  on  quarrelling  about  these  things; 
that  we  shall  have  differences  between  us  ; 
that  they  will  never  be  settled. 

Mr.  Wise. — We  have  never  quarrelled 
yet  about  it. 

Mr.  SYMON. — We  want  to  prevent  the 
possibility  of  quarrelling  about  it.  We 
want  to  live  in  perfect  amity. 

Mr.  Wise. — Let  us  continue  as  we  are. 

Mr.  Kingston. —  They  disregard  any 
communication  we  ever  send  along. 

Mr.  SYMON. — Our  experience— and  I 
do  not  wish  to  go  into  details — has  not 
been  a  very  happy  one  in  our  endeavours 
to  bring  about  an  amicable  arrangement 
with  regard  to  these  rivers.  All  we  desire 
is  to  improve  if  we  can,  but  to  preserve,  at 
any  rate,  this  great  intercolonial  water- 
way, and  to  do  that  for  the  benefit  of  all. 
Surely,  as  my  honorable  friend  (Mr.  Isaacs) 
says,  there  can  be  no  more  intensely  federal 
purpose  than  that  is.  We  have  seen  diffi- 
culties before,  we  may  have  them  again. 
We  want  the  control  and  adjustment  of 
these  difficulties  if  they  arise  to  rest 
with  the  National  Parliament  instead 
of  leaving  a  possible  constant  source 
of  friction,  which  will  cut  both  ways — 
which  cannot  fail  to  give  rise  to  difficul- 
ties in  the  future.  Is  there  any  other 
subject,  I  ask  honorable  members,  which 
is  likely  in  the  future  if  it  is  not  left  un- 
der federal  control  to  give  rise  to  difficulty 
and  trouble  %  I  do  not  know  of  any.  My 
honorable  friend  (Mr.  Howe)  the  other 
day  spoke  about  an  ulcer  in  connexion 
with  old-age  pensions.  This,  at  any  rate, 
would  be  a  sore  which  might  be  opened 
at  any  moment,  and  unless  we  have  the 
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Federal  Parliament  to  deal  with  it  we 
shall  be  utterly  powerless  to  bring  about 
a  satisfactory  result. 

Mr.  Higgins. — If  New  South  Wales  and 
Victoria  were  private  indviduals,  there  is 
no  doubt  about  your  right  to  stop  undue 
interference  with  these  waters. 

Mr.  Gordon. — That  is  a  right  founded 
on  natural  justice. 

Mr.  Higgins. — It  is  a  legal  right  where 
individuals  are  concerned,  but  the  diffi- 
culty is  that  the  colony  is  not  an  individual. 

Mr.  SYMON.— The  only  difficulty  is, 
that  as  between  states  you  cannot  have 
the  advautage  of  legal  process  or  enforce- 
ment of  legal  decrees.  If  you  are  left 
without  that,  what  have  you  to  appeal  to  1 

Mr.  Isaacs. — I  would  like  to  see  the 
authority  for  it  being  a  legal  right. 

Mr.  SYMON.— I  would  like  to  see  the 
authority  for  that  myself.  If  you  leave 
it  unadjusted  you  have  either  to  deal 
with  it  by  means  of  a  treaty,  and  the 
whole  of  these  treaties  in  relation  to 
the  Rhine  and  the  Danube  are  an 
acknowledgment  of  the  principle  that 
the  waters  of  these  rivers  are  not  the 
property  of  the  immediate  states  through 
which  they  flow,  but  are  of  common  con- 
cern to  all  the  states  interested,  and  it  is 
because  they  must  either  go  to  war  or  the 
weaker  must  submit  that  they  enter  into 
these  treaties  in  order  to  bring  about  a 
settlement  of  their  difficulties. 

Mr.  McMillan. — In  the  case  of  the 
Danube,  they  have  no  right  to  interfere 
with  the  tributaries  ;  it  is  only  the  main 
river  they  can  interfere  with. 

Mr.  Reid. — That  is  the  point. 

Mr.  SYMON.— I  recognise  that.  There 
are  greater  difficulties  here  than  there  are 
in  other  countries  in  connexion  with  the 
rivers,  as  my  honorable  friend  (Mr.  Deakin) 
pointed  out  again  and  again  the  other 
day.  There  is  no  parallel  to  the  condition 
of  things  in  this  country.  You  cannot 
find  a  parallel  all  the  world  over  for  a 
state  of  things  where  you  have  a  navigable 
river,  and  where  at  the  other  end  you  have 
a  number  of  small  streams,  and  land  which, 
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is  thirsting  for  irrigation,  and  you  can  say 
exactly — "This  is  how  it  was  dealt  with 
in  another  case." 

Mr.  Reid. — It  shows  that  there  are  two 
sides  to  it. 

Mr.  SYMON.— I  admit  that.  I  do  not 
want  the  Convention  to  settle  that  ad- 
versely to  New  South  Wales.  All  I  ask 
you  to  say  is — "  This  is  a  federal  matter ; 
put  your  faith  in  the  Federal  Parliament." 
The  object  of  the  Federal  Parliament  is  to 
do  justice  to  the  nation.  It  is  created 
in  order  to  deal  with  the  very  ques- 
tions which  cause  animosities  between 
different  states,  and  the  sole  purpose  my 
honorable  friend  (Mr.  Gordon)  has  in  view 
in  his  amendment,  which  we  support,  is 
to  place  the  control  where  it  ought  to 
be,  and  to  put  an  end  to  all  these 
possibilities  of  difficulties  should  they 
at '  any  time  seem  likely  to  arise.  It 
would  be  a  blot  on  federation  to  omit  the 
control  of  this  river  system  from  our  Con- 
stitution. If  we  are  separate,  look  at  the 
position  we  shall  be  placed  in.  If  we  are 
separate,  states  may  wrangle  and  fight  it 
out  as  best  they  may.  If  they  are  big 
enough  and  foolish  enough  they  may 
go  to  war  over  it.  If  we  are  united  is 
the  same  state  of  things  to  continue1? 
Are  we  to  wrangle  over  the  thing  ? 
Are  these  two  states,  with  the  Federa- 
tion as  a  bottle-holder,  to  go  to  war 
if  a  dispute  should  arise  1  Why,  in  the 
name  of  all  that  is  federal,  should  we  not 
place  the  water  system  under  the  control 
of  the  Federation  to  avoid  these  diffi- 
culties? That  is  all  the  amendment  asks 
for.  I  saw  the  other  day,  and  perhaps 
honorable  members  will  allow  me  to  read, 
a  quotation  showing  how  difficulties  may 
arise,  and  how  a  claim  has  at  present 
been  made  by  Mexico  against  the  United 
States.     It  is  as  follows  : — 

Mexico  is  now  pressing  claims  aggregating 
10,000,000  dollars  against  the  United  States  on 
the  ground  that  Americans  have  stolen  and  are 
now  stealing  a  great  part  of  the  water  that 
ought  to  flow  along  the  bed  of  the  Rio  Grande 
to    the    sea.     In   its   upper   reaches    the    Rio 
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Grande  is  wholly  in  American  territory,  and 
for  100  miles  along  either  side  of  its  banks 
the  settlers  have  dug  artificial  trenches  for  the 
purpose  of  irrigating  their  lands.  This  has 
sensibly  lowered  the  level  of  the  stream,  and 
there  is  no  doubt  whatever  that  great  tracts 
of  hitherto  valuable  land  in  Mexico  have  been 
greatly  injured.  If  it  were  a  navigable  stream 
throughout  its  entire  course  it  might  be  held 
that  the  United  States  would  be  bound  by  treaty 
to  see  to  it  that  its  value  should  not  be  impaired. 
But  the  Territorial  Supreme  Court  has  not  only 
decided  that  it  is  not  navigable,  but  has  also 
declared  further  that,  even  if  it  were,  the  notion 
that  the  United  States  can  be  restricted  in  any 
way  in  the  free  use  of  the  river  is  an  error.  If 
the  Federal  Supreme  Court  should  affirm  this 
decision  Mexico  will  be  entirely  without  legal 
redress.  But  the  evidently  strong  moral  claim 
she  has  to  consideration  will  probably  induce 
Congress  to  see  if  some  plan  cannot  be  adopted 
by  which  a  part  at  least  of  the  wrong  may  be 
set  straight. 

Mexico,  of  course,  is  a  foreign  State  in 
relation  to  the  United  States.  She  is  a 
weak  State.  It  is  of  no  use  for  her  to 
talk  about  going  to  war  with  the  United 
States  about  robbing  her  of  her  waters, 
and  she  has  no  legal  redress. 

Mr.  Reid. — Then  she  has  no  legal 
right  1 

Mr.  SYMON. — There  are  many  legal 
wrongs  without  a  remedy. 

Mr.  Reid. — No  legal  wrong  without 
legal  redress,  but  there  may  be  many 
moral  wrongs  without  legal  redress. 

Mr.  SYMON.— My  right  honorable 
friend  does  not  want  us  to  believe  that  a 
State  has  no  legal  redress  simply  because 
it  is  a  State 

Mr.  Reid. — No ;  if  you  throw  your- 
selves on  charity,  and  come  to  us,  we  will 
do  with  you  as  we  have  always  done — 
treat  you  in  the  most  handsome  manner. 

Mr.  SYMON. —You  would  not  give  us 
a  cup  of  cold  water  if  you  could  help  it 
from  these  rivers.  You  not  only  do  not 
give  us  a  drink,  but  you  put  our  remon- 
strances in  your  pigeon-holes. 

Mr.  Reid. — I  am  afraid  that  New  South 
Wales  is  the  colony  which  fell  amongst 
thieves— I  mean,  got  wounded  on  the  road, 
and  no  one  would  heal  her  wounds. 


An  Honorable  Member.  —  She  is  to 
make  it  up  by  stealing  all  the  water. 

Mr.  SYMON.— There  we  have  an  illus- 
tration of  the  position  to  which  a  small 
State  may  be  reduced  in  consequence  of 
the  withdrawal — of  the  stealing,  as  it  is 
called  in  this  report — of  the  upper  watersof 
the  river  on  which  it  depends  through  its 
lower  course  for  the  irrigation  of  its 
territory. 

Mr.  Isaacs. — Is  that  asserted  to  be 
contrary  to  the  terms  of  a  treaty  between 
Mexico  and  the  United  States  1 

Mr.  SYMON.— Yes. 

Mr.  Isaacs. — That  is  a  different  thing. 

Mr.  SYMON. — I  am  very  much  obliged 
to  my  honorable  friend  for  pointing  that 
out.  If  it  is  a  navigable  river,  then  there 
is  a  treaty  which  will  give  Mexico  redress ; 
but,  unfortunately,  the  Territorial  Court 
in  the  United  States  has  held  that  it  is 
not  a  navigable  stream.  If  that  decision 
is  upheld,  on  appeal,  then  they  are  left 
absolutely  without  redress,  unless  by  force 
of  arms,  or  unless  by  an  appeal  to  con- 
science and  the  isense  of  right  on  the  part 
of  the  Congress.  And  the  same  thing,  too, 
is  likely  to  happen  with  Canada.  We 
know  quite  well  that  great  canals  are 
being  cut  at  this  moment  to  connect  the 
Canadian  lakes  with  the  Mississippi,  and 
the  Canadians  are  apprehensive  that 
if  that  project  is  carried  out  the 
water  of  the  lakes  will  be  reduced  by 
2  or  3  feet,  and  that  navigation  will 
be  interfered  with.  There  is  no  redress 
there,  because  they  cannot  go  to  law 
between  themselves.  It  is  not  likely 
that  Canada  will  have  recourse  to  arms, 
and  the  only  plan  will  be  to  have  some 
adjustment  by  means  of  a  treaty,  the  two 
states  being  independent  of  each  other,  in 
order  that  justice  may  be  fairly  done. 
All  these  difficulties  will  disappear  if  this 
control  is  given  to  the  Federation.  All 
these  fears  and  apprehensions — groundless 
fears,  as  I  think  them — on  the  part  of  my 
friends  from  New  South  Wales,  will  dis- 
appear, and  I  feel  sure  that,  on   reflecting 
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further  on  this  subject,  tluv  will  see  that 
there  is  really  nothing  to  be  alarmed  at  in 
this  amendment,  and  that  it  will  be  to  their 
interest,  as  it  will  be  to  ours — to  the  inter- 
est of  the  whole  Commonwealth  of  Austra- 

\  lia — that  the  Federal  Parliament  shall  be 
able  to  deal  with  this  subject.  They  want 
the  navigability  maintained  as  well  as 
we  do;  perhaps  they  are  not  interested 
in  that  to  the  same  extent  as  we  are,  but 
no  doubt  they  wish  the  navigability  main- 
tained. Suppose  we  so  interfere  with  the 
lower  waters  as  to  destroy  that  naviga- 
bility, would  not  they  have  a  right  to 
complain,  and  who  would  settle  it  ?  Sup- 
pose it  was  possible  to  turn  the  waters  of 
the  Lowrer  Murray  over  the  whole  of  our 
north-eastern  country  so  as  to  irrigate 
that  land  and  make  it  prosperous,  would 
not  the  people  of  New  South  Wales  have 
a  right  to  complain  ?  Of  course  they 
would,  and  who  would  settle  it  ?     Let  the 

i  Federal  Parliament  settle  it.  They  want 
the  upper  waters  for  irrigation  ;  we  do  not 
wish  to  prevent  them  for  a  single  moment, 
only  we  wish  that  there  shall  be  some 
authority  to  see  that  it  is* justly  done,  not 
in  disregard  of  other  interests  which  are 
concerned.  They  may  prefer  irrigation  to 
navigation  ;  we  prefer  to  have  them  both- 
My  honorable  friend  (Mr.  Deakin)  said  the 
other  day  that  both  can  go  together. 
I  thoroughly  agree  with  him.  I  do  not 
see  why  they  should  not  go  together  ;  and, 
if  they  can  go  together,  then  there  is 
no  authority  under  this  Commonwealth 
so  competent  to  deal  with  it  and 
to  see  that  they  do  go  together 
as  the  Federal  Parliament  will  be. 
1  do  not  wish  to  go  into  those  other 
matters  upon  which  my  honorable  friend 
(Mr.  O'Connor)  dilated,  with  regard  to  the 
power  to  remove  weirs  and  so  on  under 
the  Bill  as  it  at  present  stands.  That 
does  not  reach  the  difficulty  which  my 
honorable  friend's  amendment  seeks  to 
meet,  namely,  the  prevention  of  the  with- 
drawal of  the  waters  from  the  affluents 
of  the  Murray  so  that  navigation  shall 
be  utterly  destroyed,  or  so  seriously 
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diminished  as  to  reduce  the  value  of  the 
si  reams. 

Mr.  O'Connor. — That  is  what  it  means 
— that  you  want  the  control  of  all  the 
sources  of  the  river. 

Mr.  SYMON.— That  is  not  what  it 
means. 

Mr.  Wise. — Then  what  does  it  mean  ? 
Mr.    SYMON.— What   it    means    is    to 
hand  over  the  control  to  the  Federal  Par- 
liament.    Do  you  object  to  hand  over  the 
control  to  the  Federal  Parliament  ? 

Mr.  Wise, — Could  you  stop  us  irri- 
gating 1 

Mr.  SYMON,— We  do  not  want  to  stop 
you  doing  anything. 

Mr.  Wise. — Btrt;  could  you  do  so? 
Mr.   Reid. — They  could    not,    but   the 
Federal  Parliament  could. 

Mr.  SYMON.— The  Federal  Parliament 
would  be  entitled  to  stop  the  diversion  of 
the  rivers, 

Mr.  Reid. — Three  southern  colonies 
could  prevent  New  South  Wales  from 
irrigating  her  own  soil. 

Mr.  SYMON. — Here  is  an  imputation 
upon— what  shall  I  say?  Upon  the 
honour,  the  dignity,  and  the  justice  of 
the  Federal  Parliament.  Let  us  trust 
them. 

Mr.  Reid. — That  is   the  answer  to  all  j 
difficulties—"  Trust   the    Federal   Parlia- 
ment." 

Mr.  McMillan.  —  Suppose  that  any 
irrigation  at  any  time  from  any  of  those 
rivers  affected  the  navigation  of  the  Mur- 
ray, then  there  could  be  no  irrigation. 

Mr.  SYMON.— The  Federal  Parliament 
might  say  that  it  would  be  better  that  we 
should  have  irrigation  than  that  we  should 
have  navigation. 

Mr.  McMillan. — Or  they  might  not. 
At  any  rate,  that  is  the  position. 

Mr.  SYMON. — The  position  we  support 
is  that  we  must  leave  the  matter  to  the 
Federal  Parliament. 

Mr.  McMillan.  —  Both  for  irrigation 
and  navigation  ? 

Mr.  SYMON. — For  every  purpose.  You 
have  no  legal  right  to  the  water. 
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Mr.  Reid. — That  is  not  proposed  for  the 
whole  of  Australia,  but  for  a  little  part  of 
Australia. 

Mr.  SYMON.— For  all  Australia,  where 
the  conditions  are  the  same. 

Mr.  Reid. — But  you  do  not  propose  such 
an  amendment;  you  look  after  your  rivers 
alone.     That  is  not  federal. 

Me.  SYMON. — If  there  is  any  other  place 
Where  the  rivers  system  is  the  same,  or 
where  the  conditions  are  the  same,  then  we 
say  the  same  rule  should  apply.  But,  un- 
fortunately, the  same  conditions,  so  far  as 
I  am  aware,  do  not  exist  anywhere  else  at 
this  moment.  This  is  the  great  river  of 
our  continent,  and  it  is  the  river  which 
multitudes — millions — in  the  future  may 
depend  on,  not  only  for  navigation  but  for 
irrigation.  Therefore  we  say  that  all 
matters  of  that  kind  ought  to  be  under 
federal  control. 

Sir  George  Turner. — To  meet  the  dif- 
ficulty of  New  South  Wales,  would  you 
consent  to  the  insertion  of  a  direction  that 
irrigation  should  be  always  the  first  con- 
sideration ? 

Mr.  SYMON.— Well,  I  would  like  to  see 
that  proposal  drafted. 

Sir  George  Turner. — I  want  to  settle 
the  difficulties  between  you  two  colonies. 

Mr.  SYMON.— That  is  what  I  wish  to 
do  myself.  The  fact  of  the  matter  is  that 
it  is  with  the  greatest  regret,  to  some 
extent,  that  I  find  myself  bound,  on  every 
principle  of  justice  and  fair  play  to  my 
own  colony  and  the  colonies  generally,  to 
take  up  the  position  that  I  do  upon  this 
matter,  because  of  the  strong  feeling  which 
I  recognise  to  exist  on  the  part  of  the 
representatives  of  New  South  Wales.  We 
cannot  help  being  impressed  by  the 
statements  they  have  made  to  us — 
made  with  so  much  solemnity  by  my 
honorable  friend  (Mr.  O'Connor)— as  to  the 
difficulty  of  persuading  New  South  Wales 
to  accept  this  as  one  of  the  conditions  of 
federation.  We  ought  to  recognise  that, 
and  I  think  it  is  only  by  exercising  the 
federal  sentiment  to  which  my  honorable 
friend  himself  appealed  so  strongly  we 
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shall  be  able  to  get  over  that  difficulty. 
I  appeal  to  the  representatives  for  New 
South  Wales  to  meet  us  on  this — to  give  ; 
way,  I  would  almost  say,  on  this;  because, 
after  all,  when  you  consider  all  those  col- 
lateral   matters    to    which   attention    has 
been    called    there    is    really    no    room 
for   provincialism    on    this    question    at 
all.       I    look    at    it,    as    my    honorable 
friend  (Mr.  O'Connor)  said  he  did,  not  as 
coming  from  South  Australia,  but  as  an 
Australian  citizen  ;  and   it  is  because    I 
see  that  the  only  national  way  of  dealing 
with  this  question  is  to  bring  it  under  the 
control  of  the  Federal  Parliament  that  I 
strongly  support  the  amendment.     What- 
ever shape  the  sub-section  may  ultimately 
take,  the  broad  principle  is  what  I  seek  to 
affirm — that  there  ought  to  be  a  larger 
and  wider  control,   and   that  in  order  to 
secure  that  we  should  sink,   as  far  as  we 
can,  all  our   provincial  feelings — our  pro- 
vincial  prejudices,    if    you    please  —  and 
follow  the  great  example  which  has  been 
set  us,  as  shown   in  the  cablegrams  the 
other  day,  in  England,   where  the   great 
parties    subordinated    all    their    personal 
and  party   differences,    and   put    an    end 
to    party    strife,    in   the  presence   of    the 
great  and  imminent  danger  which  threat- 
ened the  empire.     And  so  are  we  in  prac- 
tically   the    same   peril.      My   honorable 
friends  say  they  are  going  to  New  South 
Wales  to  tell  the  people  there  that  with 
this   condition    it    would    be    difficult  to 
accept  federation.     I  hope  they  will  think 
twice  or  three  times  before  they  adopt  a 
course  like  that ;  because,  after  all,  this  is 
not   a   matter   which   affects   merely  the 
interests  of  the  state  of  New  South  Wales; 
it  is  a  matter  which  affects  the  whole  of 
the  federated  states,  and  it  is  one  which, 
if  settled  in  the  way  we  propose,  will  tend 
not  only  to  bring  about  the  union  which 
we  all  desire,  but  to  make  that  union  per 
manent,  peaceful,  and  prosperous. 

Mr.  REID.  —I  think  every  representa- 
tive of  New  South  Wales  is  fully  prepared 
to  respond  to  the  invitation  made  by  my 
honorable    friend  (Mr.   Symon)    that  we 
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should  deal  with  this  matter  in  a  lofty 
spirit — in  an  Australian  spirit  —  and 
that  if  possible  we  should  meet  the 
views  of  our  honorable  friends  from 
South  Australia.  At  the  same  time, 
we  cannot  be  altogether  blind  to  the  fact 
that,  running  through  the  Australian 
patriotism  of  my  friends  from  South  Aus- 
tralia, there  is  a  pretty  strong  weft  of 
self-interest ;  and  so  it  may  be  said  there 
is  in  the  case  of  the  representatives  of 
New  South  Wales.  To  my  mind  this  will 
probably  be  the  most  instructive  debate 
to  the  people  of  the  Australian  colonies 
that  we  have  had  yet ;  because  the  people 
who  are  asked  to  trust  the  Federal  Par- 
liament in  matters  affecting  their  indi- 
vidual, their  local,  interests,  will  really 
have  a  valuable  object-lesson  in  this  case. 
In  this  Australian  Parliament  we  are  now 
considering  a  question  which  more  directly 
affects  two  of  the  proposed  partners  than 
the  other  three  ;  and  it  will  be  very  in- 
structive to  the  people  of  Australia,  and 
especially  to  the  people  of  New  South  Wales, 
who  are  supposed  to  be  more  distrust- 
ful perhaps  than  the  people  of  any  other 
colony,  to  see  how  their  interests  are  dealt 
with  by  the  gentlemen  who  come  into 
this  Convention  representing  the  various 
colonies.  So,  whatever  may  be  the  deci- 
sion after  this  debate,  I  look  upon  it  as 
a  debate  which  will  throw  a  flood  of 
light  upon  that  vague  expression — "  Trust 
the  Federal  Parliament."  It  seems  to  me 
that  that  is  a  phrase  which  we  only  use 
when  we  get  into  difficulties  and  do  not 
exactly  know  where  we  are. 

Mr.  Higgins. — You  used  it  yourself  in 
Sydney  pretty  often. 

Mr.  REID. — Yes,  under  exactly  similar 
circumstances.  I  felt  that  the  financial 
problem  had  assumed  such  a  situation  that 
really  human  ingenuity  seemed  incapable 
of  solving  it,  and  I  had  to  resort  to  this 
pious  aspiration  of  "  trusting  the  Federal 
Parliament."  It  would  be  instructive  to 
us,  first  of  all,  to  know  what  class  of 
amendments  our  friends  from  South  Aus- 
tralia intend  to  support,  because  one 
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House  of  South  Australia  suggests  one 
solution  of  this  difficulty,  and  the  other 
House  of  South  Australia  suggests  a  very 
different  solution.  For  instance,  the  sub- 
section, if  passed  in  the  form  suggested  by 
the  Council  of  South  Australia,  would 
read  thus  :  — 

The  control  and  regulation  of  the  navigation 
of  the  Rivers  Murray,  Darling,  Murrumbidgee, 
and  Lachlan. 

The  Assembly's  amendment,  if  carried, 
would  make  the  sub-section  read  that,  and 
something  more — 

The  control  and  regulation  of  the  navigation 
of  the  River  Murray  and  its  tributaries,  and 
the  use  of  the  waters  thereof. 

Now,  honorable  members  will  see  that 
there  is  a  substantial  difference  between 
the  two  sets  of  amendments.  The  set  of 
amendments  from  the  Council  points  to 
navigation  only;  the  set  of  amendments 
from  the  Assembly  points  to  navigation 
and  "use,"  which  includes,  of  course, 
irrigation  ;  and  irrigation  in  New  South 
Wales  as  well  as  in  the  other  colonies 
through  which  these  waters  run.  I  want 
my  honorable  friend  (Mr.  Gordon)  to  tell 
us  what  set  of  amendments  he  is  advo- 
cating, because  it  is  important  that  we 
should  know  what  he  is  driving  at.  I  do 
not  wish  him  to  answer  the  question  at 
once.  If  the  matter  has  not  been  settled 
between  the  delegates  from  South  Aus- 
tralia, I  will  leave  the  question  to  be  re- 
plied to  at  a  later  period  if  he  likes.  It 
is  important  that  we  should  know  exactly 
the  sense  in  which  we  are  asked  to  treat 
this  as  a  test  amendment. 

Mr.  Gordon.  — Certainly ;  the  sense  in- 
cludes the  use  of  the  waters. 

Mr.  REID.— Then  I  understand  the 
Assembly's  amendment  is  the  amendment 
which  my  honorable  friend  is  advocating  1 

Mr.  Gordon. — Yes,  excepting  probably 
as  to  its  not  defining  particular  rivers. 

Mr.  REID. — Then  those  of  us  who  are 
not  from  South  Australia,  and  those  who 
are  looking  on  more  as  umpires  in  this 
matter  than  as  representatives  specially 
interested,  are  to   take   it   that   the   test 
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amendment  means  this — that  South  Aus- 
tralia asks  this  Convention  to  put  into 
this  Constitution  a  power  not  merely  to 
control  all  the  navigation.  I  may  point  out 
that  power  as  to  navigation  is  already  given 
under  the  general  provision  contained,  I 
think,  in  the  first  sub-section  of  this  clause. 
Clause  52  begins  by  giving  the  Common- 
wealth a  general  power  over  the  regulation 
of  trade  and  commerce  with  all  countries 
and  among  the  several  states.  Now,  that 
is  a  verywide_  power.  That  gives  the 
Federal  Commonwealth  absolute  power 
over  the  Yarra  and  every  river  in  Australia 
— the  Derwent,  and  the  Tamar,  and  every 
river  in  the  Federation  in  connexion  with 
which  there  is  any  intercolonial  trade,  and 
where  any  sort  of  provision  was  being 
attempted  to  be  made  that  would  inter- 
fere with  equal  commerce.  For  instance, 
take  this  magnificent  wharf  system  in 
the  Yarra.  If  there  was  any  attempt 
made  at  any  wharf  on  the  Yarra  to 
distinguish  between  goods  arriving  from 
Warrnambool  and  goods  arriving  from 
any  other  part  of  the  Commonwealth, 
under  these  general  words  I  apprehend 
that  the  Federal  Parliament  could  step  in 
and  make  that  regulation  of  no  effect.  So 
that,  so  far  as  commerce  is  concerned,  we 
all  know,  or  ought  to  know,  what  we  are 
doing — that  over  every  navigable  stream 
in  the  Commonwealth,  wherever  it  is 
situated,  we  are  giving  the  Federal  Par- 
liament power  to  prevent  any  abuse  of 
wharfage  regulations,  or  navigation  regu- 
lations, or  domestic  regulations  which 
would  have  the  effect  of  making  commerce 
unequal.  That  really  seems  to  me  to 
give  the  Commonwealth  a  much  greater, 
power  over  us  in  respect  to  some  of  these 
rivers  than  perhaps  some  of  us  thought.) 
But  I  say,  in  regard  to  the  federal  power 
— the  fair  and  honest  power  which  lies  at 
the  heart  of  federation — I  do  not  care 
what  its  consequences  are,  I  accept  them. 
Therefore,  I  cannot  be  accused — neither 
I  nor  my  honorable  friends  from  New 
South  Wales — of  disputing  this  proposi- 
tion :     That    for    every    inch     of    wrater 


navigable  in  New  South  Wales,  and  cap- 
able of  being  used  for  intercolonial  trade, 
we  give  up  any  pretence  to  exclusive 
control,  any  power  to  make  commerce 
unequal  as  between  the  colonies. 

Mr.  Higgins. — The  American  decisions 
go  further  than  that. 

Mr.  REID. — Yes,  I  know  ;  they  go  to  an ' 
extent  which   alarms-  me,  because  they  go 
to  the  extent  of  interfering  with  irrigation 
improvements  of  all  kinds. 

Mr.  Gordon. — Only  in  so  far  as  the 
improvements  intercept  the  traffic. 

Mr.  REID. — Yes,  I  am  aware  that  that 
is  not  lost  sight  of. 

Mr.  Isaacs. — Or  as  far  as  they  affect 
inter-state  navigation. 

Mr.  REID.— Well,  I  do  not  oppose  that 
power.  I  am  certainly  the  last  one  to 
wish  to  interfere  with  a  power  of  that 
kind,  and  we  as  New  South  Wales  repre- 
sentatives should  be  the  last  to  do  so  hi 
view  of  the  policy  we  have  adopted  in  our 
colony. 

Mr.  Higgins. — Would  it  not  also  be 
competent  to  interfere  with  the  water 
being  taken  away  1 

Mr.  REID. — I  must  say  that  I  am 
afraid  so,  and  it  raises  up,  I  must  tell  hon- 
orable members,  a  very  serious  question 
indeed,  even  in  its  most  unobjectionable 
form  as  affecting  New  South  Wales.  We 
cannot  avoid  that.  But  still  I  admit  that 
we  must  be  thorough  in  all  matters  that 
are  really  federal  and  national  and  which 
affect  the  broad  intercourse  of  the  different 
colonies.  Therefore  up  to  that  point,  how- 
ever far  it  may  take  me,  I  feel  that  I  must 
go.  But  the  honorable  member  (Mr. 
Gordon)  goes  further  than  that. 

Mr.  Douglas. — No. 

Mr.  BEX'Jt).— Well,  I  will  show  him 
how  he  goes  further  than  that,  and  will 
also  show  my  honorable  friend  (Mr.  Dou- 
glas) if  he  will  follow  my  argument.  The 
honorable  member  (Mr.  Gordon)  tells  us 
that  it  is  the  amendment  of  the  Legisla- 
tive Assembly  of  South  Australia  that  he 
and  his  colleagues  are  fighting  for.     I  will 
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read  that    sub-section  again  as  it  would 
stand  if  amended  as  proposed  : — 

The  control  and  regulation  of  the  navigation 
of  the  River  Murray  and  its  tributaries,  and  the 
use  of  the  waters  thereof. 

My  honorable  friend  knows  that  he  goes 
further  than  navigation — "the  use  of  the 
waters  thereof."  It  is  an  expression  which 
contemplates  the  management  of  the  irri- 
gation on  the  bunks  of  those  rivers.  If 
honorable  members  look  at  the  map  for  a 
moment  they  will  see  what  it  means  to 
New  South  Wales.  The  Lachlan  runs  to 
within  150  miles  of  Sydney.  It  runs 
across  New  South  Wales  for  400  or  500 
miles.  The  Darling  runs  right  across 
New  South  Wales  for  about  1,000  miles. 
There  are  any  number  of  rivers,  tributaries 
to  the  Darling,  in  the  northern  part  of 
the  colony.  Take  the  Murrumbidgee  and 
the  Lachlan,  which  is  a  tributary  of  a 
tributary  of  the  Murray  ;  and  yet,  putting 
all  international  decisions  aside,  the  honor- 
able member  includes  the  Darling  and  the 
tributaries  thereof.  Just  consider  what 
would  happen  in  Europe  if  there  were  a 
settlement  of  the  navigation  of  the  Rhine, 
and  one  of  the  parties  interested  claimed 
not  only  the  river  and  the  use  of  the 
waters  of  it,  but  all  the  many  thousand 
tributaries  of  the  Rhine,  and  many  of  the 
thousand  tributaries  of  the  tributaries  of 
the  Rhine.  Why,  all  Europe  would  be 
startled  by  such  a  "naked  and  unashamed" 
proposition.  It  would  throw  the  nations 
of  Europe  into  war  at  once,  and  if  the 
proposition  were  by  any  chance  adopted 
it  would  involve  an  interference  with 
almost  every  corner  of  every  State  of 
Europe.  That  would  lead  to  a  posi- 
tively intolerable  state  of  things.  Inter- 
national law  regards  the  main  arte- 
ries of  commerce,  and  does  not  pretend 
to  deal  with  the  water  of  tributaries 
which  run  through  the  internal  boundaries 
of  a  State.  But  this  amendment  does. 
The  Murray,  and  tributaries  of  the  Murray, 
and  the  tributaries  of  the  tributaries  of  the 
Murray,  are  included.  Can  it  be  pre- 
tended that  that  demand  can  be  justified 
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by  any  sort  of  intercolonial  law  ?     Has  any 
intercolonial  lawyer  put  forward    such  a 
position  in  the  history  of  all  this  disputed 
question  in  regard  to  water?     No  ;  it  has 
been    reserved  for  my  honorable  friends 
from  South  Australia  to  attempt  to  make 
this  new  principle.     It  is  a  principle  which 
has    been    pointed    out   as   being    one   of 
immense  importance  to  us  in  New  South 
Wales.     If  we  had  within  our  territory  one 
of  those  vast  torrents  of  water  such  as  may 
be  said  to  be  represented  by  the  Rhine  or 
the  Danube,  there  would  be  no  difficulty 
whatever  in  this  matter,  but  in  New  South 
Wales,  for  reasons  which  are  obvious,  the 
matter  of  water  is  a  matter  of  water  sup- 
ply, and  is  an  affair  of  vital  consequence 
to    three-fourths,     if   not    to    the    whole 
of  New  South  Wales,  inasmuch  as  three- 
fourths  of  New  South  Wales  depend  upon 
those  four  rivers  for  water  supply,  and  for 
any  sort  of  irrigation,  even  the  smallest 
scheme.     So  that  honorable  members  will 
see   that    practically,   if    they  carry    this 
amendment — situated  as  our  commerce  and 
as  our   people   are   situated  in  regard  to 
our  rivers — they  are  handing  over  to  the 
federal  authority  a  power  over  our  internal 
domestic  affairs   at  a  vital  point,  which  I 
fear  our  people  will  not  be  in  a  mood  to  ac- 
cept.   The  honorable  member  (Mr.  Gordon) 
says — "Trust   the    Federal    Parliament." 
There    is   no   argument   in  that.     If  the 
honorable  member  came  forward,  in  his  zeal 
for  irrigation  at  large,  and  proposed  a  sub- 
section to  the  effect  that  all  the  irrigation 
of  the   Commonwealth    should   be   under 
the  control  of  the  Federal  Parliament,  that 
might  seem  an  absurd  proposition,  but 'it 
would  have  the  merit  at  any  rate  of  being 
a  uniform  one.     But  the  honorable  mem- 
ber simply  picks  out  a  bit  of  Australia  in 
regard  to  a  matter  which  affects   the  in- 
iterest  of  his  own  colony,   and  wishes  to  f 
"federalize  us  for  his  ownbenefit.  If  he  wishes 
to  federalize  irrigation  he  has  a  plain  course 
to  pursue.     We  federalize  commerce  ;  we 
give  general  powers  as  to  that.     We  have 
proposed  to  federalize  a  number  of  subjects 
in    this   Bill.     There   is   no   objection   to 
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that  But  our  strong  objection  to  the 
present  proposal  is  to  this  general  power 
of  federalizing  subjects  being  departed 
from,  inasmuch  as  we  in  New  South  Wales 
and  our  vital  interests  are  being  federalized 
n  a  way  that  affects  us  as  no  other  colony 
is  being  affected.  Because  federalization 
carries  with  it  a  change  of  status.  An 
important  change  of  status  is  involved  in 
this  proposition  if  it  became  part  of  the 
Constitution.  Surely  it  will  be  admitted 
that  there  would  not  be  an  internal  scheme 
of  irrigation  in  connexion  with  that  im- 
mense territory  of  New  South  Wales 

Mr.  Trenwith. — Or  anything  else. 

Mr.  REID. — Exactly;  I  am  dealing 
with  the  thing  as  it  is.  It  is  a  simple 
proposition.  If  it  were  uniform,  it  would 
be  different.  My  objection  is — Why  not 
discuss  this  matter  in  an  Australian  spirit? 
The  honorable  member  (Mr.  Gordon)  has 
made  that  impossible  by  singling  out  a 
particular  bit  of  Australia  in  respect  to 
which  his  interests  are  involved. 

Mr.  Gordon. — This  is  the  only  water 
system  that  runs  through  contiguous 
colonies. 

Mr.  REID. — Yes,  it  happens  to  be  the 
only  one  that  affects  the  interests  of  the 
honorable  member.  The  observation  of 
the  honorable  member,  however,  is  not  a 
federal  observation,  because  any  man  with 
a  zeal  for  placing  a  broad  system  of  irri- 
gation in  the  hands  of  the  Common- 
wealth would  not  be  deterred  by  the 
consideration  that  he  had  nothing  to 
gain  by  it. 

Mr.  Gordon. — But  we  are  both  inter- 
ested. 

Mr.  REID. — If  it  is  a  federal  matter, 
why  not  make  it  generally  uniform  ? 

Mr.  Gordon. — It  may  lead  to  a  federal 
dispute. 

Mr.  REID.— Exactly.  But  I  am  bound 
to  remind  my  honorable  friend — I  think 
it  is  about  time  that  I  should— that  the 
history  of  this  question  is  one  that  ought 
not  to  frighten  him  and  his  friends.  It 
appears  that  there  has  been  some  delay  in 
carrying  out  some   correspondence  many 


years  ago  about  some  intercolonial  control, 
but  the  absolute  administration  of  these 
rivers  has  been,  I  think,  as  fair  and  as 
reasonable  as  anything  ever  was. 

Mr.  Gordon. — Does  the  honorable  mem- 
ber forget  various  schemes  that  have  been 
suggested  1 

Mr.  REID. — Schemes  suggested  !  Any 
man  can  suggest  a  scheme  ! 

Mr.  Gordon. — Official  schemes. 

Mr.  REID.— Official  schemes!  How 
many  official  schemes  appear  and  disap- 
pear? Has  Parliament  ever  adopted  any 
of  them,  or  has  the  Government  of  New 
South  Wales  ever  acted  upon  any  of  them  ? 
There  are  many  sources  of  danger  to  indi- 
viduals, but  are  any  individuals  lucky 
enough  to  get  a  protection  against  such 
dangers  embodied  in  a  Federal  Constitu- 
tion 1  I  admire  the  zeal  and  determina- 
tion of  the  honorable  member  to  get  all 
his  difficulties  solved  in  this  way,  but  my 
objection  to  this  proposal  is  that  it  is  not 
federal,  as  this  Constitution  must  be  if  it 
is  to  commend  itself  to  the  people  of  Aus- 
tralia. He  might  command  the  respect  even 
of  the  people  of  New  South  Wales  if  he 
proposed  a  general  scheme  of  irrigation. 
But  he  does  not.  He  seeks  to  legislate 
with  respect  to  the  waters  which  may 
affect  him  individually  as  a  South  Austra- 
lian, but  says  nothing  with  regard  to  the 
others.  That  puts  the  matter  before  this 
Convention  in  a  very  unfair  light,  because 
honorable  members  must  see  what  the 
effect  of  such  a  course  of  action  in  con- 
nexion with  New  South  Wales  would  be. 
So  that,  I  say,  I  believe  in  pushing  this 
matter  to  an  extreme.  Let  the  honorable 
member  propose  some  general  action  with 
regard  to  irrigation  in  respect  to  the  Com- 
monwealth, instead  of  dealing  only  with 
these  particular  rivers.  I  must  again  re- 
mind the  Convention,  in  justice  to  the 
colony  which  I  have  the  honour  to  repre- 
sent, that  New  South  Wales  has  a  railway 
running  to  a  point  on  the  River  Darling, 
and  has  the  strongest  possible  interest  if  it 
acted  selfishly  in  not  spending  money  for 
snagging  the  Darling.      1  say  that  if  we 
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had  pursued  a  selfish  course  we  could  have 
thrown  a  certain  amount  of  difficulty  in  the 
way  of  the  commerce  of  South  Australia 
by  not  spending  money  in  clearing  the 
Darling.  But  we  have  cleared  the  Darling. 
Never  has  a  single  anti-federal  thing  been 
done  by  New  South  Wales  in  connexion 
with  this  river  system  or  in  connexion 
with  any  one  of  these  rivers.  And  more 
than  that — when  the  honorable  member 
quotes  Clay  about  artificial  contrivances 
to  restrict  commerce,  one  almost  wonders 
whether  he  is  aware  of  the  Tariff  that  his 
own  colony  has  imposed,  and  of  the  Tariff 
of  New  South  Wales,  which  imposes  no 
such  artificial  contrivances. 

Mr.  Gordon. — That  is  King  Charles' 
head  again. 

Mr.  REID. —It  is  hard  to  think  that 
New  South  Wales  should  be  accused  or 
suspected  of  placing  artificial  shackles 
upon  commerce  in  a  system  of  this  kind. 
It  is  too  much — altogether  too  much. 
Not  only  have  we  cleared  the  Darling  for 
our  friends  in  South  Australia 

Mr.  Gordon. — We  cleared  the  Murray 
for  you. 

Mr.  REID.— Was  it  for  us  ? 

Mr.  Gordon. — Largely;  the  clearing 
brought  down  your  wool. 

Mr.  REID. — I  thank  the  honorable 
member  for  his  disinterested  kindness  in 
doing  it;  but,  as  a  matter  of  fact,  the 
policy  of  our  colony  has  always  been  to 
recognise  this  neighbourly  obligation  in 
respect  to  the  river  systems,  and  we  have 
done  so.  We  have  never  put  so  much 
as  a  twopenny  tax  on  a  barge  coming 
from  South  Australia — not  a  single  two- 
penny tax.  I  should  like  to  see  that  sort 
of  thing  more  general  than  it  is.  I  think 
that  my  honorable  friends  had  better 
leave  the  moral  aspect  of  the  question  of 
the  artificial  contrivances  alone.  We  will 
take  the  thing  on  its  merits.  This  is  a 
point  on  which  we  feel  that  we  should  go 
further  than  even  the  general  power  con- 
tained within  this  Constitution,  which  con- 
cedes a  great  deal — I  think  all  that  my 
honorable  friends  really  want,  looking 
[Mr.  Beid. 


to  the  decisions  which  1  have  seen 
upon  the  subject.  But  we  have  gone 
further  than  that  general  power.  In 
sub-section  (31)  we  have  given  not  only 
the  control  and  regulation  of  the  Murray, 
which  was  given  in  the  first  sub-section, 
but  the  use  of  the  waters  of  the  Murray 
from  where  it  first  forms  the  boundary 
between  Victoria  and  New  South  Wales  to 
the  sea.  Here,  again,  we  have  not  acted  an 
ungenerous  part.  The  Constitution  which 
divided  New  South  Wales  and  Victoria 
gave  us  the  bed  of  the  Murray,  and  I  fancy 
that  was  going  a  long  v.- ay  towards  giving 
us  the  waters  of  the  Murray. 

Sir  George  Turner. — And  a  long  way 
short  of  it,  too. 

Mr.  REID. — We  have  gone  further  than 
that.  We  have  allowed  Victoria  to  lease 
various  islands  in  the  Murray,  We  have 
never  raised  any  point  against  the  use  of 
the  Murray  by  Victoria.  The  Victorian 
Government  have  carried  out  most  enter- 
prising and  very  serious  schemes  of  irriga- 
tion from  the  Murray. 

Mr.  Gordon. — New  South  Wales  may 
not  always  be  under  the  direction  of  my 
right  honorable  friend.  The  honorable 
member,  Mr.  Lyne,  may  be  in  power  in 
the  future. 

Mr.  REID.— Exactly.  What  my  hon- 
orable friend  wants  to  do  in  the  interests 
of  his  colony  is  one  thing,  and  what  this 
Convention  should  do  is  quite  another 
thing.  I  give  my  honorable  friend  credit 
for  going  straight  for  everything  he  can 
get  for  his  colony.  I  give  every  one  of 
the  South  Australian  representatives  credit 
for  advancing  pretensions  which  might 
stagger  ordinary  individuals  with  a  degree 
of  moral  enthusiasm  which  shows  that 
South  Australia  has  a  peculiar  climate. 

Mr.  Gordon. — The  right  honorable  gen- 
tleman evidently  finds  our  arguments  too 
hot  for  him. 

Mr.  REID. — Having  heard  what  I  must 
call  one  of  the  ablest  series  of  arguments 
upon  a  bad  point  I  ever  listened  to,  I  now 
recall  the  Convention  first  of  all  to  the 
principles  of  international  law      We  must 
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consider,  first,  what  is  the  present  state 
of  things.  Has  a  proposition  ever  been 
made  to  a  body  like  this,  dealing  with 
different  interests  and  trying  to  reconcile 
them  in  a  federal  spirit,  which  has  had 
the  effect  of  depriving  a  country  of  the 
whole  of  its  water  system  1  That  is  the 
plain  English  of  the  power  that  is  now 
asked  for.  In  framing  a  Federal  Consti- 
tution, if  power  is  expressly  given  to  the 
Federal  Parliament,  that  power  ceases  to 
be  a  mere  abstract  power;  it  is  an  in- 
junction upon  the  Federal  Parliament  to 
discharge  the  obligation  it  imposes.  If 
the  use  of  the  River  Murray,  the  Lachlan, 
the  Murrumbidgee,  and  the  Darling  is 
vested  in  the  Federal  Parliament  with 
our  consent,  we  being  members  of  the 
Commonwealth,  we  consent  to  a  Constitu- 
tion which  not  only  enables  the  Federal 
Parliament  to  do  what  they  like  with  us 
if  we  try  to  use  the  water,  but  puts  into 
their  hands  a  direction  that  they  are  to 
take  over  our  rivers  and  administer  them. 

Mr.  Trenwith. — Control  does  not  neces- 
sarily imply  that. 

Mr.  REID. — No.  And  if  every  one  were 
like  my  honorable  friend  it  probably  would 
not  mean  that ;  but  before  a  sensible  man 
signs  a  deed  which  he  cannot  revoke  he 
likes  to  see  that  he  is  being  treated  equally 
and  fairly.  When  you  tell  a  business  man 
— "Oh,  but  it  does  not  follow  that  they  will 
do  this  or  that,"  you  are  treating  him  like 
a  child  or  like  a  person  whom  you  do  not 
believe  to  be  fully  educated.  Why  should 
we  lose  all  our  water  system  if  no  other 
water  system  is  to  be  taken  1  If  this  is 
going  to  be  such  a  harmless  thing  why  not 
put  the  paint  brush  all  over  the  continent? 
Why  paint  the  water  system  of  New  South 
Wales  "federal,"  and  leave  the  systems  of 
the  other  colonies  to  be  managed  by  those 
colonies  ? 

Mr.  Gordon. — Because  the  New  South 
Wales  system  is  the  only  federal  water 
system. 

Mr.  REID.— It  is  the  only  thing  that 
worries  my  honorable  friend.  He  is  the 
most  consistent  public   man  that   I  have 


ever  met.  We  all  respect  the  very  great 
ability  with  which  he  puts  forward  every 
proposition,  and  there  is  no  member  of  the 
Convention  for  whom  we  have  a  kindlier 
feeling;  but  we  must  argue  out  these 
matters  of  difference,  though  in  a  friendly 
spirit.  When  my  honorable  friend  came 
to  the  Convention  of  1891,  there  was  only 
one  nightmare  that  oppressed  him,  and 
that  was  how  the  commerce  of  Broken  Hill 
could  be  secured  to  South  Australia.  My 
honorable  friend  has  this  great  advantage. 
He  can  lift  matters  of  the  sheerest  self- 1 
interest  into  the  loftiest  regions  of  benevo- 
lence, philanthropy,  and  even  of  religion. 
That  is  the  sort  of  man  who  is  dangerous. 
Honorable  gentlemen  who  were  in  Sydney 
at  the  time  of  the  1891  Convention  will 
recollect  that  the  honorable  gentleman's 
one  question  was — "  Does  the  Bill  secure 
South  Australia  in  regard  to  the  Broken 
Hill  trade  i " 

Mr.  Gordon. — No.  I  then  raised  the 
whole  railway  question,  which  was  not 
at  that  time  thought  to  be  serious,  but 
which  is  now  admitted  to  be  most  serious. 
Mr.  REID. — Does  my  honorable  friend 
recollect  the  intense  anxiety  which  he  dis- 
played to  extract  from  Sir  Samuel  Griffith 
the  meaning  of  a  certain  clause  ? 

Mr.  Gordon. — Quite  well,  in  the  general 
interests  of  Australia. 

Mr.  REID. — In  the  general  interest  of 
Australia,  but  still  it  was  Broken  Hill  all 
the  same.  That  is  where  the  honorable 
member's  two  regions  so  happily  coincided. 
We  should  all  get  to  heaven  if  we  could  I 
reconcile  our  morality  wTith  our  interests  ' 
in  this  way. 

Mr.  Gordon. — The  right  honorable 
member  will  have  to  be  a  good  deal  fairer 
in  his  arguments  before  he  gets  to  heaven- 
Mr.  REID.— The  fact  was  that  in  the 
year  1891  my  honorable  friend  had  a  very 
keen  eye  to  the  railways  as  they  affected 
Broken  Hill,  and  to  the  rivers  as  well,  and 
the  only  earnest  strong  speeches  which  he 
has  made  since  the  federal  movement 
began  happen,  by  accident  of  course,  to 
have  dealt  with  matters  in  connexion  with 
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which  the  business  interests  of  his  own 
colony  stand  out. 

Mr.  Gordon. — Other  interests  have  been 
safeguarded  by  other  honorable  members. 
One  cannot  do  all  things,  like  my  right 
honorable  friend.  We  cannot  each  of  us 
be  a  Jack-of-all  trades. 

Mr.  REID. — While  we  have  been  look- 
ing after  all  interests,  including  those  of 
South  Australia,  my  honorable  friend  has 
not  reciprocated. 

Mr.  Gordon. — Wsll,  I  earnestly  desire 
to  reciprocate. 

Mr.  REID. — The  honorable  member's 
reciprocity  does  not  meet  with  my  entire 
approval.  I  am  anxious  to  point  out  to 
this  Convention  the  extreme  importance 
of  any  decision  that  we  may  arrive  at  in 
I  regard  to  this  question.  All  Australia  is 
yj  j  I  looking  on  at  a  preliminary  rehearsal  of 
Ihow  federation  will  work  when  stale  in- 
terests come  into  play.  Therefore,  I  make 
no  apology  to  honorable  gentlemen  who 
have  no  direct  interest  in  this  matter, 
when  I  put  upon  them  the  very  serious 
responsibility  of  acting  as  umpires.  For 
the  control  of  navigation,  every  inch  of 
navigable  water  in  New  South  Wales 
must  be  under  the  dominion  of  the  Federal 
Parliament,  in  order  that  our  rivers  may 
not  be  used  to  favour  the  commerce  of 
any  one  colony  as  against  the  others  ;  but 
the  federal  way  of  carrying  out  this 
federal  object  would  be  to  make  the  power 
of  the  Commonwealth  complete,  not  only 
over  the  Murray,  and  the  Darling,  but 
also  over  the  Yarra,  and  the  Clarence,  and 
every  river  in  Australia.  If  you  want  to 
take  irrigation  as  one  of  the  federal  sub- 
jects, you  must  federalize  it  all  over  Aus- 
tralia. You  cannot  put  one  colony  under 
the  control  of  the  Commonwealth  and 
leave  the  other  colonies  free. 

Mr.  Isaacs. — Wherever  the  action  of 
one  colony  might  affect  the  other  colonies 
the  matter  should  be  under  federal  con- 
trol. 

Mr.  REID. — Might  I  suggest  to  my 
honorable  friend,  who  is  a  very  accurate 
reader  of  history,  that  the  United  States 
[Mr.  Reid. 


contain  any  number  of  very  important 
rivers  running  through  more  than  one 
state.  I  think  my  honorable  friend  (Mr. 
I  logins)  said  that  there  was  an  express 
clause  in  the  United  States  Constitution 
giving  the  control  of  the  rivers  to  the 
federal  authority. 

Mr.  Higgins.— I  did  not  say  so. 

Air.  Gordon.— It  is  universally  regretted 
that  such  a  provision  does  not  exist. 

Mr.  REID.— I  have  failed  to  find  such" 
a  provision,  and  the  universal  regret  seems 
to  be  felt  deeply  in  this  Chamber.  I  have 
fonnd  very  little  trace  of  it  in  my  readings. 
I  have  never  heard  any  outcry  for  want  of 
this  provision. 

Mr.  Gordon.— I  gave  my  right  honor- 
orable  friend  an  argument  in  favour  of  it 
from  Kenny  the  other  day. 

Mr.  REID.— The  United  States  Consti- 
tution contains  the  words  which  we  have 
on  the  forefront  of  this  very  clause — "The 
regulation  of.  trade  and  commerce  with 
other  countries  and  among  the  several 
states."  We  have  deliberately  adopted 
those  words  from  their  Constitution.  If 
honorable  members  will  look  at  a  book 
which  is  open  to  us  all,  and  which  contains 
the  judicial  decisions  upon  the  American 
Constitution,  they  will  find  that  a  vast 
number  of  decisions  have  been  given  upon 
these  words,  but  they  all  maintain  this 
central  doctrine  that  under  these  words 
no  water-way  in  the  United  States  which 
is  used  for  inter-state  commerce  can  be 
so  treated  by  the  state  through  which  it 
flows  as  to  obstruct  that  commerce.  There- 
fore, honorable  members  must  see  that  in 
adopting  these  words  in  our  Constitution, 
New  South  Wales  gives  up  the  control  of 
the  navigation  of  her  rivers. 

Mr.  Higgins. — That  is  knocked  on  the 
head  by  sub-section  (31). 

Mr.  REID.— No,  indeed,  it  is  not.  The 
regulation  of  trade  and  commerce  among 
the  several  states  is  not  destroyed  by 
those  words.  If  it  is  thought  to  be 
destroyed  by  them,  I  am  prepared  to 
amend    the    sub-section   with    a    view    to 
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preventing  that  result.  My  honorable 
friend  (Mr.  Symon)  said — "  We  only  want 
to  keep  these  rivers  navigable."  To  show 
the  haste  and  the  want  of  consideration 
which  even  able  intellects  like  those  em- 
barked in  this  enterprise  can  be  capable 
of,  I  would  point  out  to  the  committee 
;hat  one  of  the  four  rivers  which  have 
been  referred  to  has  never  been  navigated 
since  New  South  Wales  was  occupied. 

Mr.  Higgins. — It  will  do  no  harm  if  it 
is  simply  kept  as  it  is. 

Mr.  REID. —  I  wish  the  venue  was  in 
Victoria  instead  of  in  New  South  Wales. 
I  wish  it  was  a  question  of  the  Ovens  or 
the  Goulburn  being  taken  over. 

Mr.  Higgins. — I  wish  it  were.  Then  we 
should  do  justice. 

Mi-.  REID. — Justice,  according  to  the 
honorable  member,  is  a  vague  and  uncer- 
tain thing.  It  is  what  is  called  abstract 
justice,  which  is  always  wrong. 

Mr.  O'Connor.  —  If  in  New  South 
Wales  we  had  carried  out  irrigation 
works  which  did  not  pay  we  should  be 
glad  to  hand  them  over. 

Mr.  Higgins. — I  think  that  a  fair  talk 
would  arrange  these  matters.  This  is  a 
very  unsuitable  amendment. 

Mr.  HELD.— I  think  that  the  Con- 
vention should  pause  very  carefully  be- 
fore coming  to  a  decision,  and  that  we 
could  show  the  people  of  Australia, 
who  are  asked  to  trust  the  Federal 
I  Parliament,  that  they  can  begin  by 
'trusting  the  Federal  Convention.  And 
let  me  show  in  a  very  few  additional 
words  how  rash  this  proposition  is.  Now, 
no  jurist  ever  heard  of  has  claimed  that 
there  should  be  a  federal  jurisdiction  of 
any  kind,  or  a  joint  control  of  any  kind, 
over  a  river  like  the  Lachlan.  That  is  to 
say,  a  river  that  is  entirely  within  the 
boundaries  of  one  state,  and  is  not  navi- 
gable. That  statement  I  make  as  showing 
how  rashly  this  scheme  has  been  prepared. 
If  for  irrigation,  and  if  it  is  to  be  justified 
because  irrigation  is  also  to  be  exercised, 
let  me  point  out  the  extreme  absurdity  of 
the  proposal   in    that   light.      W7hat    can 


be  thought  of  a  system  which  proposes  to 
deal  with  the  irrigation  of  three-fourths  of 
a  colony,  leaving  the  other  one-fourth  un- 
provided for  ?  What  a  marvellous  confusion 
we  should  have  under  this  management  as 
to  the  irrigation  schemes  of  our  runs  and 
farms  over  hundreds  and  almost  thousands 
of  miles.  A  Federal  Government  would 
control  and  manage  them.  As  to  the 
rest  of  our  irrigation  schemes  there  would 
be  local  control  and  management.  What 
justification  could  we  have  in  going  back 
to  our  people  with  a  scheme  of  that  kind? 
We  should  have  to  give  a  naked  answer 
to  those  who  said — "  If  you  are  going  to 
federalize  irrigation,  why  take  three-fourths 
of  the  colony  and  not  the  other  fourth  ? " 
WTe  should  have  to  say — "This  is  done 
to  secure  South  Australia,  which  is  very 
much  afraid  of  the  water  being  used  to 
prevent  its  barges  from  going  down  to  the 
mouth  of  the  Murray." 

Mr.  Gordon. — The  barges  would  not  be 
able  to  do  that  if  you  had  your  way. 

Mr.  REID.— Is  that  fair?  The  Govern- 
ment of  New  South  Wales  have  kept  the 
river  free  for  the  barges  of  South  Australia, 
and  have  not  charged  one  penny  toll  or 
licence.  How  preposterous  such  a  state- 
ment is  in  view  of  the  facts  !  I  suppose  it 
is  a  federal  statement,  but  I  do  not  trust 
that  sort  of  federal  spirit. 

Mr.  Gordon.  —  Your  officials  have 
threatened  to  drain  the  Murray  dry. 

Mr.  REID. — Our  officials  !  May  I  point 
out  to  the  honorable  member  that  if  he 
had  to  be  bound  by  all  the  tattle  of  his 
officials  he  would  find  himself  placed  in  an 
extraordinary  position. 

Mr.  Gordon. — This  is  a  solemn  parlia- 
mentary report. 

Mr.  REID. — Then  I  suppose  it  is  accom- 
panied by  a  statutory  declaration. 

Mr.  Gordon.  —  Does  the  honorable 
gentleman  keep  tattlers  in  the  public 
service  of  New  South  Wales  1 

Mr.  REID. — If  it  is  a  solemn  parlia- 
mentary report,  then  Heaven  forbid  I 
should  use  such  an  expression,  but  the 
officials  who  write  reports  for  Parliament 
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do  not  administer  the  intercolonial  rela- 
tions of  New  South  Wales. 

Mr.  Gordon. — That  may  be  so. 

Mr.  REID. — Those  who  do  administer 
these  relations  have  never  done  an  un- 
friendly act. 

Mr.  Gordon. — So  far.  Does  the  honor- 
able gentleman  answer  for  posterity  1  He 
takes  big  contracts,  I  know. 

Mr  REID. — My  suggestion  to  the  hon- 
orable member  is  this  :  He  has  to  prove 
that  this  is  something  more  than  a  matter 
affecting  the  interests  of  South  Australia. 

Mr.  Gordon. — I  think  that  is  obvious. 

Mr.  REID. — When  the  honorable  mem- 
ber comes  before  the  Convention  with  a 
proposition  again,  he  will  have  to  reconcile 
it  to  the  proportions  of  the  occasion 
better  than  he  has  done  in  this  case.  He 
will  have  to  show  that  he  has  submitted 
a  truly  federal  scheme,  and  not  a  scheme 
which  divides  New  South  Wales  into  two 
parts,  and,  as  to  one  part,  puts  irrigation 
into  the  hands — so  far  as  the  farmers 
living  on  the  banks  of  the  streams  are 
concerned — of  a  foreign  power,  and 
leaves  the  other  part  to  the  control  of  the 
state  Legislature.  He  really  must  not 
come  forward  with  a  piebald  proposition 
of  that  kind.  Mr.  Symon  made  the 
remark — "  All  we  wish  is  to  keep  these 
rivers  navigable."  Now,  does  not  the 
honorable  member  see  that  he  gives  up 
the  whole  case,  that  he  admits  that  this 
is  not  a  straightforward  proposition,  that 
he  admits  that,  under  cover  of  taking  over 
this  power  of  regulating  the  irrigation  of 
South  Australia,  he  does  not  care  a  dump 
about  the  irrigation  of  New  South  Wales, 
or  the  lands  to  be  irrigated,  but  wants  to 
secure  the  commerce  of  South  Australia  1 
Will  the  people  of  New  South  Wales  hand 
their  interests  over  to  persons  who  act  in 
that  way  ? 

Mr.  O'Connor. — I  do  not  think  they 
will. 

Mr.  REID.— I  should  think    not,    and 

nobody  could  blame  them.  The  people  only 

wish  to  see  their  affairs  handed  over  to 

the  Federation  on  federal  conditions,  and  I 

[Mr.  Reid. 


say  .that  it  is  an  unfederal  condition  to  split 
my  colony  up  in  this  way  and  take  the 
control  of  irrigation  and  water  over  three- 
fourths  of  it,  and  as  to  the  other  one- 
fourth  say — "  We  do  not  care  what  you  do 
with  it."  That  sort  of  legislation  is  not 
federal.  And  then,  as  to  keeping  these 
rivers  navigable,  the  gentlemen  present 
who  know  these  rivers  are  aware  that 
all  the  skill  and  all  the  legislation  in  the 
world  sometimes  will  not  keep  them  navi- 
gable, and  that  even  in  seasons  and  at 
times  when  there  has  been  no  irrigation 
drain  upon  them  they  have  gone  prac- 
tically dry,  becoming  a  series  of  water- 
holes.  Honorable  members  when  they 
speak  of  keeping  these  rivers  navigable 
practically  enter  upon  a  contract  wThich  is 
incapable  sometimes  of  realization.  My 
own  belief  is  this,  that  the  irrigation  of  a 
colony  can  be  carried  out  even  in  the  case 
of  rivers  like  the  Darling  in  such  a  way  as 
not  to  destroy  the  commercial  interests  of 
any  one  colony  in  Australia.  Whether 
that  is  so  or  not,  we  have  given  power  in 
this  Constitution,  by  these  general  words, 
to  enable  the  federal, authority  to  regulate 
the  commerce  on  these  waters — that  is,  in 
the  control  of  the  Murray  at  any  rate.  I 
should  like  very  much  to  see  this  matter 
put  in  a  shape  in  which  it  would  be  more 
palatable  to  members  of  the  Convention 
generally.  I  am  quite  prepared  for 
the  proposition  of  Mr.  Deakin.  I  admit 
it  does  not  mean  very  much.  It  means 
this :  That  as  the  Federation  begins 
to  operate,  as  we  hope  it  will,  instead  of 
there  being  any  jealousy  or  distrust  of  the 
Federal  Parliament,  a  different  state  of 
feeling  will  arise,  and  the  people  in  New 
South  Wales,  South  Australia,  and  Vic- 
toria who  look  with  the  greatest  distrust 
on  the  things  that  might  happen  will 
come  to  see  that  in  the  end  a  federal 
control  might  be  good.  I  have  no 
objection  whatever  to  a  power  which 
would  enable  the  Commonwealth  to  treat 
with  any  state  in  matters  of  that  sort. 
The  advantage  of  that  is  that  both  parties 
being    on    their    original    rights    a    fair 


Commonwealth  of 


[24  Jan.,  1898.] 


Australia  Bill. 


91 


settlement  could  be  arrived  at.  The  honor- 
able members  from  South  Australia  wish  to 
begin  this  federal  enterprise  on  our  rivers 
by  depriving  us  of  our  original  rights  and 
giving  us  nothing  in  return  but  a  divided 
system  of  water  control.  Over  a  bit  of 
New  South  Wales  the  local  Parliament  is 
to  be  supreme,  and  over  the  vast  water 
system  of  the  central  and  western  divisions 
the  control  is  to  rest  with  the  Federal 
Parliament  That  sort  of  proposition  can- 
not  commend  itself  to  the  Convention, 
which  is  anxious  where  conflicting  interests 
arise  to  solve  them  in  a  federal  spirit,  or, 
if  that  is  impossible,  to  leave  the  two 
colonies  which  cannot  be  reconciled  on  a 
federal  basis  to  a  power  in  the  Constitution 
to  come  in  when  time  and  reason  and 
experience  have  shown  a  way  in  which 
either  locality  can  give  up  its  rights  upon 
fair  and  federal  grounds. 

Sir  George  Turner. — Would  you  be 
prepared  to  leave  it  to  the  Inter-State  Com- 
mission or  tothe_ju£lkiary  to  decide  if 
there  was  a  dispute  between  South  Aus- 
tralia and  New  South  Wales  with  regard 
to  the  water,  and  allow  the  decision  to  be 
final? 

Mr.  REID. — The  proposition  before  the 
Convention  is  one  which  practically  takes 
over  the  irrigation  system  of  New  South 
Wales. 

Sir  George  Turner. — I  want  to  super- 
sede that  if  I  can. 

Mr.  REID. — I  want  to  deal  with  every- 
thing as  it  arises.  I  make  no  terms  and  I 
enter  into  no  bargain.  I  will  deal  with 
each  thing  on  its  merits.  I  say  on  the 
merits  this  proposition  is  radically  unsound, 
and  will  lead  to  a  state  of  affairs  so 
radically  unequal  and  unfair  that  it  will 
become  very  serious  indeed.  I  am  pre- 
pared, in  the  interests  of  commercial  free- 
dom, to  take  a  course  Worthy  of  the 
traditions  of  my  own  colony  and  the  policy 
which  prevails  in  it,  that  is,  to  secure  to 
all  the  colonies  as  fair  and  equal  a  use  of 
our  natural  opportunities  as  we  have  our- 
selves. 

Mr.  Gordon  — That  is  all  we  want. 


Mr.  REID. — Then  all  I  can  say  is  that 
you  should  put  it  in  better  English. 

[The  Chairman  left  the  chair  at  four 
minutes  to  one  o "clock  p.m.  The  committee 
resumed  at  tivo  p.m.\ 

Mr.  KINGSTON. — I  think  we  must 
recognise  that  we  have  arrived  at  a  very 
important  stage  in  our  deliberations,  and 
that  the  matter  which  is  now  under  dis- 
cussion threatens  to  divide  us  in  a  way 
which  we  would  all  desire  to  avoid.  I 
rise  for  the  purpose  chiefly  of  suggesting 
that  this  is  a  matter  on  which  we  should 
take  the  sense  of  the  Convention  by  divi- 
sion as  a  last  resource  only,  when  all  hope 
of  amicable  agreement  and  compromise 
fails.  I  am  the  more  strengthened  in  this 
suggestion,  from  the  belief  that  the  cause 
of  the  colonies  interested  which  has  been 
so  ably  put  before  the  Convention  by  the 
various  speakers  who  have  preceded  me, 
only  requires  that  careful  consideration 
which. I  feel  sure  the  Convention  will  be  de- 
sirous of  giving  to  it  to  insure  a  concession 
to  their  requests  of  everything  that  is  fair 
and  right  under  the  circumstances.  I  am 
sorry  to  some  extent  that  my  right  hon- 
orable friend  the  Premier  of  New  South 
Wales  spoke  in  quite  the  tone  which  he 
adopted.  It  seems  to  me  to  some  extent 
that  he  did  not  altogetherrealize  the  reason- 
ableness and  substantial  nature  of  our 
requests,  and  I  venture  to  put  it  that  this 
is  a  matter  to  which  it  would  be  best  to 
address  our  most  serious  consideration,  and 
not  in  the  slightest  degree  to  attempt  to 
dispose  of  it  with  badinage,  sarcasm,  or 
anything  of  that  sort.  Therefore,  I  shall 
purposely  refrain  from  following  some  of 
the  remarks  in  which  he  indulged.  But 
I  think  that  I  ought  to  say,  with  regard 
to  the  criticisms  he  levelled  against  my 
honorable  friend  (Mr.  Gordon),  that  the 
position  which  that  honorable  member 
took  up  in  Sydney  in  1891  has,  by  subse- 
quent events,  been  shown  to  be  absolutely 
right.  He  may  have  been,  and  very  pro- 
bably was,  foremost  in  suggesting  then 
that  it  was  idle  to  provide  for  the  removal 
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of   intercolonial   barriers    to    commercial 
intercourse  in  the  shape  of  customs  duties 
if  we   did  not  at   the  same  time  provide 
for   the   removal   of   the  war  of   railway 
tariffs.      The   same   importance    was   not 
attached  by  all  members  of  the  Conven- 
tion to  his  remarks  as  the  honorable  gen- 
tleman   himself    attached    to    them,    but 
subsequent  events  have  shown  abundantly 
that  he  was  right.     I  do  not  forget  that 
one  honorable  gentleman   who  has   been 
very  emphatic  in  his  denunciation  of  the 
proposals  of  the  honorable  member  (Mr. 
Gordon)  at  the  present  time,   at  an  early 
stage  in  our  meeting  in  Adelaide  rose  in 
his  place  and  put  it  that  it  was  idle  to 
adopt  measures  for  abolishing  the  war  of 
custom-houses  if  we  were  only  going   to 
transfer  the  seat  of  war  to  the   railway 
stations.     Similarly,  I  say  here,  it  is  idle 
for  you  to  adopt  measures  for  abolishing 
the  war  of  custom-houses  and  the  war  at 
railway  stations  if  you  are  going  to  trans- 
fer that  war  to  the  river-side.    That  is.what 
seems  to  me  likely  to  be  done  if  we  do  not 
adopt  some  amendment  of  the  sort  sug- 
gested by  the  Hon.  Mr.  Gordon.     The  hon- 
orable member  (Mr.  Carruthers)  has  told  us, 
and  rightly  enough,  that  this  is  a  question 
of  the  greatest  importance  to  New  South 
Wales.     I  say  also  that  it  is  of  the  great- 
est importance  to  South  Australia.     Arid 
as  the  territory  in  New  South  Wales  may 
be,  the  same  remark  applies  with  equal 
force  to  the  territory  of   South  Austra- 
lia;   and   if   by   the  action  or  enterprise 
of  New  South  Wales  we  be   deprived  of 
those  blessings  in  the  shape  of  perennial 
streams   flowing  through  two  contiguous 
colonies   which  Providence   has  given  us, 
and  if  they  are  to  be  absorbed   for  the 
benefit  of  one,  or  if  the  possibility  of  that 
be  permitted,  we  shall  be  making  a  great 
mistake    indeed.     I    trust   all    honorable 
members  will  do   what   they  can  for  the 
purpose   of   laying    down  this    principle  : 
That  as  regards  our  river  system,  where  it 
can  be  properly  termed  of  an  intercolonial 
character — important  as  it  is  in  America, 
where    the    streams    are    great,    and    the 
[Mr.  Kingston. 


necessities  comparatively  small  ;  it  is 
greater  still  in  Australia,  where  the  streams 
are  comparatively  small,  and  the  necessi- 
ties are  indeed  great — I  do  trust  that  we 
shall  not  separate  on  this  occasion  without 
having  adopted  a  Federal  Constitution 
which  does  provide  that  in  the  distribu- 
tion of  these  natural  bounties  of  Almighty 
Providence  all  must  share  and  none  must 
suffer.  That,  I  venture  to  say,  on  behalf  of 
South  Australia,  is  all  that  we  desire — that 
that  which  is  naturally  the  property, 
advantage,  and  opportunity  of  different 
colonies  should  not  be  absorbed  to  the 
benefit  of  any  one.  I  should  like  to 
say  to  my  right  honorable  friend  the 
Premier  of  New  South  Wales,  that  I  am 
not  attempting  on  this  occasion  to  lay 
down  any  other  principle  more  in  detail 
than  that  which  I  have  roughly  indicated. 
What  I  am  attempting  is  this  :  To  act  in 
furtherance  of  the  resolution  which  was 
originally  moved  by  the  leader  of  the  Con- 
vention in  Adelaide ;  that  is,  to  take  to 
ourselves,  as  representatives  of  the  people 
of  Australia,  the  power  of  dealing  with  this 
question  which  is  at  present  possessed  by 
the  Imperial  Parliament.  So  far  as  I  re- 
collect, the  resolution  moved  by  the  hon- 
orable member  (Mr.  Barton)  was  this  : — 

That  in  order  to  enlarge  the  powers  of  self- 
government  of  the  people  of  Australia  a  Federal 
Government  should  be  created  with  certain 
powers. 

What  is  the  position  to-day?  On  this 
matter  New  South  Wales — to  put  it  at  its 
broadest,  simply  as  a  question  of  law,  to 
say  nothing  of  the  equity — can  exercise 
her  rights  in  connexion  with  the  waters  of 
these  rivers,  subject  to  the  control  of  the 
Imperial  Parliament,  which  by  legislation 
can  provide  what  is  necessary  and  fit  on 
the  subject.  What  we  suggest  now  is 
that  when  we  are  calling  into  existence  an 
Australian  Parliament  charged  with  the 
duty  of  dealing  with  this  matter  of  inter- 
colonial concern — of  Australian  national 
concern — that  the  powers  of  the  Imperial 
Parliament  should  be  transferred  to  the 
federal  authority  which  we  propose  to  call 
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into  existence.  We  do  not  suggest  that  they 
should  be  bound  in  the  slightest  degree 
as  regards  the  mode  in  which  these 
powers  should  be  exercised.  I  would  ask 
the  Premier  of  New  South  Wales  what 
does  he  object  to  in  that  ? 

Mr.    Reid. — May    I    put    to   you    this 

question.     Even  from  your  point  of  view, 

do  you  justify  the   basis  of  this  amend- 

\   ment  in  taking  over  irrigation  in  order  to 

preserve  navigation  ? 

Mr.  KINGSTON.— I  do  not  attempt 
f  to  deal  with  this  question  in  detail.  We 
have  not  got  sufficient  information  for  the 
purpose  of  enabling  me  to  state  definitely 
on  what  lines  the  legislation  should 
proceed.  What  I  do  say  is  this  :  That  we 
ought  to  give  to  the  Federal  Parliament 
which  we  propose  to  call  into  existence 
the  power,  when  it  deems  fit,  to  legislate 
on  this  question  (giving  either  the  pre- 
ference to  navigation  or  to  irrigation,  I 
care  not  which,  just  according  as  its 
I  wisdom  may  decide  in  the  future)  in  order 
to  remove  this  fertile  source  of  friction 
between  colonies.  I  put  it  to  my  right 
honorable  friend  in  this  way  :  I  have  no 
desire  to  refer  to  recent  history  in  con- 
nexion with  this  river  trouble,  but  it  is  a 
live  question  ;  it  is  a  subject  which  has 
already  occupied  the  attention  of  several 
of  the  colonies  interested.  It  is  a  matter 
on  which  we  have  addressed  the  Govern- 
ment of  New  South  Wales  with  the  utmost 
respect — and  we  shall  be  prepared  to  ad- 
dress them  similarly  in  future — but  with- 
out that  fertility  of  result  which  we 
might  have  desired.  Now,  the  question 
seems  to  me,  are  we,  when  laying  the 
foundations  of  federation,  with  the  neces- 
sary modifications,  which  we  hope  will 
endure  for  all  time,  to  permit  this  question 
to  remain  beyond  the  possibility  of  being 
satisfactorily  dealt  with  by  that  Federation 
and  absolutely  outside  its  jurisdiction,  and 
to  be  a  constant  source  of  friction  and 
irritation,  which,  under  existing  conditions, 
it  has  been  found  impossible  to  deal  with  1 
The  Right  Honorable  the  Premier  of  New 
South  Wales  has  said  that  at  various  times 


and  on  various  occasions  the  expression 
"Trust  the  Federation"  has  been  used  with 
more  or  less  force.  I  confess  that  on  a 
variety  of  occasions  when  I  have  used  the 
expression  I  have  used  it  most  sincerely,  be- 
lieving that  we  are  engaged  in  calling  into 
existence  a  body  in  which  the  whole  ofl 
Australia  shall  have  confidence.  I  put  it 
to  the  right  honorable  member  what  will 
be  the  position  if  this  jurisdiction  which 
we  seek  is  given?  Simply  this,  that  if 
the  Federation  finds  that  it  can  interfere 
for  the  good  of  all  concerned  it  will  do  so. 
If  it  comes  to  no  such  conclusion  it  will 
stay  its  hand.  Which  colony,  I  ask,  has  to 
run  the  greater  risk?  South  Australia, 
with  its  comparatively  small  represen- 
tation, or  the  senior  colony  of  the 
group?  But  I  put  it  on  broader  lines  : 
Are  we  fearful  of  this  Federation?  For 
one,  I  am  not.  I  have  everyjoelief  in  the 
wisdom  of  the  body  which  we  are  proposing 
to  call  into  existence.  If  we  are  fearful, 
that  seems  to  me  to  be  an  argument  for 
keeping  out  of  it.  My  view7  is  this,  that 
there  is  no  cause  for  fear,  least  of  all  on 
the  part  of  colonies  who  will  be  so  strongly 
represented  in  the  House  of  Representa- 
tives as  New  South  Wales  naturally  will 
be.  I  do  ask  honorable  members  not  to 
pass  by  on  the  other  side  of  this  difficulty, 
which,  if  left  unsettled  and  not  referred  to 
a  tribunal  of  competent  jurisdiction  to  be 
dealt  with,  must  be  a  constant  source  of 
that  destruction  of  the  feeling  of  inter- 
colonial comity  which  should  prevail 
amongst  the  various  colonies  that  we  have 
the  honour  to  represent,  and  a  source  of 
danger  to  the  success  of  the  Federation 
which  we  are  here  to  constitute. 

Mr.  Reid. — Is  not  your  only  anxiety 
now  to  preserve  the  navigability  of  the 
river  ? 

Mr.  KINGSTON.— I  tell  the  right 
honorable  gentleman  this — that  I  would 
welcome  any  fair  arrangement  on  the  sub- 
ject. 

Mr.  Reid. — Do  you  desire  this  power 
over  New  South  Wales  for  irrigation  pur- 
poses or  for  navigation  purposes  ? 
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Mr.  KINGSTON.— I  desire  it  for  the 
good  of  all. 

Mr.  Wise. — Is  it  navigation  that  you 
wish  to  preserve  ? 

Mr.  KINGSTON.— If  this  water  is 
useful  for  the  purposes  of  irrigation,  as  I 
believe  it  will  be,  I  think  we  ought  to 
have  our  fair  share  of  it,  too.  I  do  not 
want  that  New  South  Wales  shall,  under 
cover  of  an  unlimited  power  of  irrigation, 
be  able  to  leave  to  us  nothing  more  or  less 
than  a  dry  channel. 

Mr.  Reid. — Therefore,  you  want  to  take 
water  for  irrigation  1 

Mr.  KINGSTON.— I  want  New  South 
Wales  to  concede  to  the  people  of  South 
Australia  and  the  people  of  Victoria,  under 
this  Federation,  the  same  right,  with  refer- 
ence to  the  use  of  these  waters,  as  her 
courts  would  concede  to  the  New  South 
Welshman.  Under  this  Federation,  I  hope 
it  will  not  be  a  question  of  New  South 
Wales,  but  of  Australia — an  extension, 
practically,  for  national  purposes,  of  our 
various  powers.  The  present  legal  posi- 
tion, on  which  I  understand  the  Premier 
of  New  South  Wales  to  insist  with  some 
degree  of  legal  force,  is  this  :  That  outside 
the  boundaries  of  New  South  Wales  no 
person  has  any  right  to  complain  of  what 
use  the  waters  of  the  River  Murray  are 
put  to. 

Mr.  Higgins. — We  cannot  have  war,  and 
we  cannot  have  law. 

Mr.  KINGSTON  —No,  we  cannot  have 
war,  because  it  is  impossible  for  states 
which  are  component  parts  of  the  same 
empire  to  go  to  war ;  we  cannot  have  law, 
because  the  New  South  Wales  laws  do  not 
run  for  the  protection  of  those  who  happen 
to  live  outside  that  colony.  All  we  can 
have  is  Imperial  legislation  conferring 
rights  on  all.  And  we  do  not  want — we  do 
not  desire  to  go — cap  in  hand,  complain- 
ing to  the  mother  country  that  our  own 
fellow  citizens  of  the  British  Empire — the 
people  of  New  South  Wales,  which,  pro- 
perly enough,  rejoiceo  in  the  proud  desig- 
nation of  the  mother  colooy — claim  the 
right  to  absorb  all  the  waters  of  the 
[Mr.  Kingston. 


River  Murray,  if  it  so  pleases  them.    We^ 
are    calling    into    existence   a    Federation 
within    which     we    admit     that     custom- 
houses should  be  abolished,  that  wars  of 
railway  tariffs  should  be  stopped,  and  all  1/ 
ask  honorable  members  is  to  go   one  step!  ^ 
further  and  say  that,  as  respects  the  use  of 
what    are    Australian    rivers,   Australian 
rights  shall   be  regarded,  and  that  those 
rights  shall  not  be  limited    by  any  proving 
cial  jurisdiction.     If  it  were  necessary  to 
encourage  my  honorable  friends  from  New 
South  Wales,  I  would  ask  them  what  have 
they  to  fear,  with  the   magnificent  repre- 
sentation   that    that    colony     will     have 
in    the    House    of    Representatives,    and 
equal  representation  of  the  states  in  the 
Senate  1 

Mr.  Higgins. — If  you  give  to  New 
South  Wales  the  advantage  of  her  larger 
population  in  both  Houses  I  think  the 
whole  difficulty  will  be  gone. 

Mr.  KINGSTON.— As  long  as  the 
existing  law  continues,  the  existing  posi- 
tion will  continue.  If  the  Federation  does 
not  interfere,  such  rights  as  New  South 
Wales  claims  at  the  present  moment  will 
remain  untouched.  A  majority  of  the 
House  of  Representatives  will  be  necessary 
to  effect  any  alteration  of  the  existing  con- 
ditions, and  surely  in  a  matter  of  this  sort, 
in  which  South  Australia  and  Victoria  are 
just  as  much  interested  as  any  other  colony 
in  obtaining  a  peaceful  friendly  solution 
of  the  question,  and  are  willing  to  remit 
it  to  the  decision  of  a  tribunal  in  which 
New  South  Wales  is  to  be  so  strongly  re- 
presented, it  is  an  unnatural  apprehen- 
sion on  the  part  of  the  representatives 
of  New  South  Wales  to  fear  any  direful 
results. 

Sir  Joseph  Abbott. — What  about  the 
tributaries  1 

Mr.  KINGSTON.— The  tributaries? 
All  I  wish  to  say  is  this :  for  my 
own  part,  I  would  be  prepared  to  concede 
that,  so  long  as  the  navigability  of  the 
rivers  in  question  is  not  interfered  with, 
I  would  not  require  any  special  reference 
to   the  question  of  irrigation,  relying  on 
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the  supply  of  water  which  is  necessary  for 
the  purposes  of  navigation  as  being  suffi- 
cient also  for  the  purposes  of  irrigation, 
although,  at  the  same  time,  I  do  not  omit 
to  recognise  that  there  may  be  a  fine  line 
drawn  at  a  point  at  which  the  water  may 
be  sufficient  for  the  one  or  the  other  of 
those  purposes,  and  not  for  both.  But 
the  question  which  now  chiefly  interests 
me  is  this — Cannot  we  arrive  at  some 
unanimous  friendly  solution  of  the  diffi- 
culty 1  I  do  trust  that  this  Convention 
will  not  adopt  any  other  means  for  a  long, 
long  time  to  come,  except  as  a  last  re- 
source, than  an  effort  to  secure,  by  amic- 
able negotiation,  that  which  we  desire.  I 
assure  honorable  members,  on  the  part  of  the 
colony  of  which  I  have  the  honour  to  be  one 
of  the  representatives,  that  we  wish  nothing 
more  than  is  reasonable  and  fair.  Embody 
any  expression  which  may  be  desired  by  any 
honorable  member  of  this  Convention  for 
the  purpose  of  preventing  us  getting  any- 
thing else,  and  we  will  cheerfully  agree  to  it. 
And  I  put  it  to  honorable  members  that, 
in  framing  a  Constitution  for  Australia — 
a  country  in  which,  as  has  been  well 
pointed  out  by  Mr.  O'Connor,  water  is  a 
matter  of  absolute  necessity,  not  only  for 
the  comfort  of  the  individual,  but  also  for 
the  development  of  our  resources — unless, 
as  regards  rivers  which  may  be  truly 
termed  Australian,  we  make  satisfactory 
provision  for  their  use  by  the  Australian 
people,  and  prevent  the  possibility  at  any 
time  of  their  monopolization  by  one  or 
other  of  the  colonies  interested,  to  the 
injury  of  the  community,  the  Constitution 
will  be  lacking  in  one  of  the  chief  recom- 
mendations for  its  acceptance  by  the  Aus- 
tralian people. 

Mr.  LYNE  (New  South  Wales).— I  an- 
ticipated, from  the  remarks  which  had 
fallen  from  previous  speakers,  that  the 
last  speaker  intended  to  have  made  some 
definite  suggestion  to  vary  somewhat  the 
proposition  that  has  already  been  made  by 
Mr.  Gordon. 

Mr.  Kingston. — Well,  you  would  not 
accept  it,  anyhow. 


Mr.  LYNE.— I  have  not  seen  it.  But  I 
thought  from  what  was  stated,  before  we 
adjourned  for  lunch,  that  it  Was  probable 
some  suggestion  would  be  made  that  might 
bring  us  nearer  together.  On  this  occasion 
I  am  extremely  glad  to  find  that  the  re- 
presentatives of  New  South  Wales  are  in 
harmony,  and,  I  hope,  unanimous,  and  I 
am  very  glad  to  be  able  on  this  question 
to  support  the  Premier  of  New  South 
Wales,  a  thing  I  do  not  very  often 
do. 

Mr.  Peacock. — Perhaps  he  is  wrong 
now. 

Mr.  LYNE.— No;  I  hardly  think  he  is 
wrong  now.  I  think  that,  for  almost  the 
first  time,  he  is  right. 

Mr.  Higgixs. — When  you  do  agree  your 
unanimity  is  wonderful. 

Mr.  LYNE. — But  let  me  impress  upon 
the  Convention  that  we  have  to  consider 
many  things  in  carrying  out  the  work  in 
which  we  are  now  engaged,  and  I  think 
that  not  the  least  amongst  those  matters 
is  the  duty  of  preparing  such  a  Bill  as  is 
likely  to  be  acceptable  to  the  people  of 
these  colonies.  Now,  in  framing  this  Con- 
stitution Bill,  I  have  thought  from  the  on- 
set that  we  were  attempting  to  import  into 
the  measure  too  many  matters  and  too 
many  subjects,  and,  if  the  proposal  made 
by  the  Hon.  Mr.  Gordon  is  going  to  be 
carried,  it  will  be  the  forerunner,  and  I 
think  it  should  be  the  forerunner,  of  taking 
over  our  lands,  our  railways,  our  debts,  and 
everything  else,  and  practically  relieving 
the  states  altogether  from  all  matters  of 
serious  state  consideration. 

Mr.  Isaacs. — Do  your  debts  affect  other 
colonies  ? 

Mr.  LYNE.— No,  I  do  not  think  they 
do ;  but  I  think  that  if  all  debts  were 
taken  over  we  would  relieve  the  other 
colonies  very  considerably  as  far  as  their 
debts  are  concerned,  because  of  our.  sta- 
bility. 

Mr.  Higgins. — We  do  not  want  your 
debts. 


96 


Commonwealth  of 


U  Jan.,  1898.] 


ralia  Bill. 


Mr.  Trenwith. — That  is  because  yours 
are  the  largest. 

Mr.  LYNE.  —  I  mention  this  matter 
not  because  I  should  support  any  such 
proposal,  but  because  I  think  the  proposal 
is  of  such  a  vital  character  that,  if  it  is 
carried,  we  should  go  still  further.  I  hope 
it  will  not  be  carried.  For  the  sake  of 
seeing  this  Constitution  Bill  passed  by 
each  state,  I  hope  that  this  proposal  will 
not  be  carried,  because  I  feel  satisfied  that 
even  at  the  present  time  in  New  South 
Wales  the  advance  which  was  made  to 
South  Australia  at  the  tail-end  of  the 
session  in  Adelaide — that  was,  to  give 
rights  over  the  waters  of  the  Murray 
from  certain  points — is  not  viewed  very 
favorably.  If  we  go  further  and  give 
absolute  rights,  not  only  over  the 
Murray,  but  also  over  the  Murrum- 
bidgee,  the  Lachlan,  the  Darling,  and 
all  the  great  tributaries  which  fall 
into  those  rivers — I  think  it  is  useless 
to  say  that  if  those  rivers  only  are 
named  it  does  not  affect  the  large  tribu- 
taries which  fall  into  them.  Why,  sir,  the 
Darling  is  supplied  wholly  or  nearly  wholly 
by  large  tributaries,  some  of  them  in 
channels  larger  than  the  channel  of  the 
Darling  itself.  At  the  head  of  the  Darling 
you  have  the  Warrego,  the  Paroo,  the 
Biree,  the  Culgoa,  the  Macquarie,  the 
Namoi,  the  Bogan,  and  a  number  of  large 
rivers  which  go  to  make  the  channel  of 
the  Darling ;  not  to  make  its  channel 
only,  but  to  throw  their  waters  for  a 
width  of  50  miles,  in  flood-time,  over 
the  lands  of  our  colony.  My  hon- 
orable friend  (Mr.  O'Connor)  alarmed 
me  somewhat  when  he  gave  his  opinion 
of  the  immense  power  which  was  given  over 
these  rivers  even  by  the  proposal  carried 
at  Adelaide.  If  I  understood  him  aright, 
he  said  that  these  rights  extended,  not 
only  to  the  Murray,  but  to  all  the  tribu- 
taries of  the  Murray.  Every  tributary  I 
named  just  now  is  a  tributary  of  the 
Murray. 

Mr.  O'Connor. — A  tributary  between 
certain  points — a  tributary  between  where 
[Mr.  Lyne. 


it  first  forms  the  boundary  between  Vic- 
toria and  New  South  Wales  down  to  the 
sea  ;  only  that  portion  of  it. 

Mr.  LYNE.  —  Every  river  I  named 
comes  between  those  two  points. 

Mr.  O'Connor. — No. 

Mr.  LYNE. — Yes,  from  where  the  Mur- 
ray first  forms  the  boundary  between  New 
South  Wales  and  Victoria — that  is,  up  in 
the  mountains — down  to  the  sea. 

Mr.  Fraser. — You  are  quite  right. 

Mr.  LYNE. — I  presume  that  definition 
was  inserted  because  otherwise  it  would  be 
from  the  boundary  of  the  colony  of  New 
South  Wales  to  the  sea  only,  and  it  was  in- 
tended to  restrict,  I  take  it,  the  power  of 
the  Federal  Parliament  over  the  Murray 
waters  only  in  the  channel  of  the  Murray 
from  its  head  to  the  sea.  The  honorable 
gentleman  said  that,  in  his  opinion,  that 
power  was  extended  to  every  tributary  of 
the  Murray.  If  that  opinion  is  correct, 
there  is  no  necessity  for  this  amendment, 
for  that  power  already  exists  in  the  Bill. 
If  that  does  exist,  then  I  venture  to  say 
if  it  is  definitely  understood,  and  it 
must  be  definitely  understood  before  this 
Bill  is  completed,  it  will  not  be  satisfac- 
tory to  the  colony  of  New  South  Wales. 
As  the  president,  for  three  years,  of  the 
Royal  Commission  on  Water  Conservation 
in  New  South  Wales,  I  had  something 
'to  do  with  the  framing  of  a  Riparian  Rights 
Bill.  The  honorable  member  (Mr.  Glynn) 
referred  to  the  fact  that  a  joint  commis- 
sion from  Victoria  and  New  South  Wales 
reported  to  their  respective  Governments 
in  favour  of  a  combined  commission  to 
deal  with  the  waters  of  the  Murray.  The 
honorable  and  learned  member  is  some- 
what in  error.  What  did  take  place 
was  that  that  Royal  commission  sug- 
gested that  a  joint  commission  should  be 
appointed  to  take  charge  of  the  head-works 
on  the  head  waters  of  the  Murray.  The 
reason  why  that  suggestion  was  agreed 
to  was  that,  according  to  the  Constitu- 
tion Act  of  New  South  Wales,  we 
have  power  over  the  bed  of  the  river 
only  to    the   Victorian    bank.     We  have 
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no  power  whatever  to  put  a  spade  or  a 
shovel  into  the  soil  on  the  Victorian  side 
of  the  river,  and,  therefore,  we  have  no 
power  to  construct  any  works  which 
would  extend  on  to  the  Victorian  side. 
Moreover,  it  was  known  at  that  particular 
time  that  the  Victorian  Government  was 
very  active  in  constructing  works  to  divert 
a  large  portion  of  the  main  tributaries  of 
the  Murray — and  the  main  tributaries  of 
the  Upper  Murray  come  from  the  Victorian 
side — over  various  parts  of  the  colony  of 
Victoria  for  the  purpose  of  water  supply 
and  irrigation,  and  it  was  thought  by  the 
two,  at  any  rate  by  the  New  South  Wales 
Commission,  that  that  would  have  the 
effect  of  diverting  into  other  channels  a 
large  quantity  of  water  which  then  went 
down  into  the  Murray  channel,  and 
which  would  thus  be  lost  to  the  Mur- 
ray River.  Considering  all  the  condi- 
tions as  they  were  then,  it  was  thought 
advisable  that  the  Murray  River  only 
should  be  dealt  with  by  a  joint  com- 
mission from  the  two  colonies.  It  was 
upon  that  recommendation  being  made 
that  a  protest,  or  rather  an  attempt  was 
made  by  South  Australia  to  get  her  finger 
in  the  pie;  and  Sir  Henry  Parkes,  who,  I 
think,  led  the  Government  of  New  South 
Wales  at  that  time,  refused  to  agree  to 
any  proposal  which  would  give  South 
Australia  the  same  right  as  Victoria  or 
New  South  Wales  with  regard  to  the 
Upper  Murray.  The  banks  of  all  the 
channels  to  which  I  have  referred  other 
than  the  Murray  belong  solely  to  New 
South  Wales.  It  is  not  a  question  of  one 
side  of  the  river  belonging  to  Victoria  or 
to  South  Australia,  and  of  another  side 
belonging  to  New  South  Wales.  In  the 
case  of  all  these  large  tributaries  on  the 
New  South  Wales  side  they  belong  solely 
to  New  South  Wales  at  the  present  time, 
because  they  are  within  the  territory  of  that 
colony.  New  South  Wales  has  completed 
a  great  many  works  for  the  purpose  of 
storing  the  water,  of  improving  navigation, 
and  of  irrigating  considerable  patches  of 
country.      These   rights   exist  now,    and 


what  this  amendment  desires  to  do  is  to 
take  away  a  portion,  if  not  the  whole,  of 
these  rights,  from  New  South  Wales. 

Mr.  Solomon. — Hardly  that. 

Mr.  LYNE.— It  is  that,  and  I  will  pro- 
ceed to  show  as  shortly  as  I  can — and  I 
think  our  speeches  should  be  as  short  as 
reasonably  they  can  be  made — why  I 
think  that  is  the  case.  At  the  present 
moment,  I  think  I  am  right  in  saying,  the 
Murray  is  not  navigable  for  a  consider- 
able portion  of  its  course,  and  we  all 
know  that  it  is  not  navigable,  nor, 
as  a  rule,  is  the  Darling  navigable,  for 
more  than  three  or  four  months  in  any 
year.  If  that  is  so  now,  and  South 
Australia  puts  in  a  claim  to  have  the 
whole  of  the  water  which  is  running 
into  South  Australia,  because  she  says  the 
Murray  below  the  border  would  not  be 
navigable,  then  that  takes  away  rights 
we  have  at  the  present  time  to  divert  any 
of  that  water  which  in  a  dry  time  is  so 
useful  and  necessary  in  New  South  Wales. 
By  doing  that  you  take  away  the  pos- 
sibility of  New  South  Wales  obtaining 
to  the  fullest  extent  the  use  of  the  water 
for  irrigation  purposes.  It  was  very  wisely 
observed  by  the  honorable  and  learned 
member  (Mr.  Symon)  that  it  is  possible 
that  the  question  of  irrigation  will  take 
precedence  over  the  question  of  navigation. 
I  entirely  agree  with  his  observation. 

An  Honorable  Member. — He  added — 
"You  can  trust  the  Federal  Parliament 
for  that." 

Mr.  LYNE. — If  we  cannot  trust  this 
Convention  we  must  be  careful  as  to  how 
we  trust  the  Federal  Parliament.  The 
Premier  of  New  South  Wales  pointed  out, 
I  think  with  great  force,  that  the  people 
of  the  colonies  are  watching  the  action  of 
this  Convention  as  some  kind  of  a  fore- 
runner of  what  they  must  expect  from  the 
Federal  Parliament. 

Mr.  Solomon. — If  it  was  assured  that  it 
would  have  the  same  personnel  you  would 
all  be  in  favour  of  it. 

Mr.  LYNE. — I  am  not  sure  of  that. 
At  any  rate,  I  should  be  very  cautious, 
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as  regards  this  particular  question,  as 
to  how  far  I  would  agree  to  allow 
the  Federal  Parliament  to  deal  with  it, 
at  any  rate  for  the  time  being;  and 
by  the  term  "  time  being  "  I  mean  this, 
that  I  think  the  people  of  these  colo- 
nies have  to  gain  confidence  in  the  Fede- 
ral Parliament,  and  in  the  course  of 
a  few  years,  if  that  Parliament  should 
become  a  reality,  the  people  of  any  state 
will  be  far  more  likely  to  hand  over  their 
rivers,  or  their  railways,  or  their  debts, 
should  that  Parliament  act  in  a  manner 
which  they  approve  than  they  are  at 
present,  when  they  do  not  know  quite 
what  it  is  going  to  be,  or  how  it  is  going 
to  govern. 

Mr.  Isaacs. — That  is  the  case  with 
everything. 

Mr.  LYNE. — It  is  the  case  with  every- 
thing, but  I  think  there  will  very  likely 
be  more  confidence  in  the  course  of  a  few 
years  in  the  proposed  Parliament  than 
there  is  at  this  moment.  The  represen- 
tatives of  South  Australia  say  they  want 
the  waters  of  the  Murray  to  run  into  South 
Australia  for  navigation  purposes,  more 
particularly  than  for  irrigation  purposes. 
What  takes  place  now,  I  understand,  is 
that  each  year  those  persons  who  have 
lands  fronting  the  Murray  in  South  Aus- 
tralia anticipate  the  flood  waters  to  irrigate 
and  fertilize  their  lands.  They  may  desire 
that  these  flood  waters  should  not  be 
interfered  with,  because  they  would  lose 
the  fertilization  of  the  land  which  they 
now  secure.  Their  representatives  might 
go  a  step  further  in  their  argument.  If 
at  any  time  they  make  the  channel  to  the 
sea  navigable — I  do  not  think  it  is 
navigable  at  present — they  may  say  that 
they  want  the  water  to  flow  down  the 
bed  in  sufficient  volume  to  keep  open 
that  navigation.  The  great  fault  I  have 
found  in  all  the  colonies  hitherto  has 
been  that  they  have  allowed  so  much 
of  the  valuable  water  of  each  state 
to  flow  to  the  sea,  instead  of  utilizing 
it  for  irrigation  purposes.  On  every 
river,  when  we  have   had   a  great  flood, 


instead  of  utilizing  the  water,  it  is  allowed 
to  flow  to  the  sea.  It  should  be  the 
object  of  every  colony  to  utilize  as  much 
as  it  is  possible  to  do.  One  gentleman 
has  said  that  New  South  Wales  has  done 
nothing  towards  conserving  the  waters  of 
the  Darling,  or  trying  to  make  that  river 
navigable.  It  is  not  navigable,  as  I  have 
said,  except  for  perhaps  three  or  four  months 
in  the  year;  but  already  New  South  Wales, 
has  attempted  to  make  that  river  navi- 
gable by  building  one  weir  and  lock,  and  it 
is  intended  to  carry  on  this  work,  and  I 
think  it  will  be  carried  on  to  its  junction 
with  the  Murray.  By  these  means,  in- 
stead of  having  a  river  which  is  navigable 
for  only  three  or  four  months  in  the  year, 
we  may  possibly  have  a  river  which  will 
be  navigable  at  all  times,  by  storing  the 
flood  waters  in  such  volume  as  to  give 
depth. 

Mr.  Fraser. — No. 

Mr.  LYNE.— Yes,  I  think  it  is  quite 
possible.  By  doing  that  we  do  not  in 
any  way  injure  the  flow  of  the  river 
into  the  channel  in  South  Australia. 
In  fact,  I  think  that  instead  of  doing 
so  we  are  likely  to  keep  up  that  flow 
to  a  more  standard  level  than  it  is 
kept  up  to  at .  the  present  time,  be- 
cause the  more  the  water  conserved  in 
and  near  the  various  channels  in  flood- 
time  the  more  water  will  flow  down 
the  river  at  a  dry  time.  I  do  not  think, 
therefore,  the  South  Australian  dele- 
gates need  have  any  fear  that  we 
are  likely  to  injure  the  navigation  of  the 
river.  But,  as  was  truly  said  by  Mr. 
Carruthers,  this  question  is  so  bound 
up  with  our  land  legislation,  and  with 
the  improvement  of  the  lands  in  our 
colony,  that  the  fact  cannot  and  must 
not  be  ignored  by  any  of  the  dele- 
o-ates  from  New  South  Wales,  and  I 
hope  that  fair  treatment  will  also  be 
accorded  to  that  aspect  of  the  question  by 
the  delegates  from  the  other  colonies. 
Mr.  Carruthers  said  that  it  was  a  case  of 
a  divorce  taking  place  between  the  water 
and  the  land,  and  so  it  is,  because  in  our 
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arid  country  we  have  land  good  enough 
for  purposes  of  production  ;  but  in  the 
western  parts  of  our  colony  it  is  useless, 
except  during  a  good  season,  unless  we 
can  utilize  the  waters  to  a  greater  extent 
than  we  have  been  doing  in  the  past. 

Mr.  Higgins. — What  about  the  sun- 
shine ? 

Mr.  LYNE. — We  have  that  too,  and  we 
do  not  thank  South  Australia  or  any  of 
the  other  colonies  for  it. 

Mr.  Higgins. — You  do  not  appropriate 
it. 

Mr.  LYNE. — We  do  appropriate  it, 
and  it  assists  us  very  much.  I  may  tell 
honorable  members  that  a  suggestion  has 
been  already  made — and  I  do  not  think  it 
will  be  long  before  it  is  carried  out — 
under  which  something  like  £2,000,000 
will  be  appropriated  towards  conserving 
the  water  at  the  head  of  the  Darling  and 
along  its  channels.  In  addition  to  that, 
what  we  desire  to  have  free  power  to  do 
is  to  divert  the  flood  waters,  perhaps  for 
50  or  100  miles,  from  the  Darling,  on  each 
side,  into  the  depressions  that  exist  in 
that  vast  arid  country.  The  Government 
of  the. day  have  done  but  little  in  this 
respect,  but  private  enterprise  in  some 
parts  has  done  a  great  deal.  I  will  just 
give  one  instance  of  this.  There  are  two 
stations  belonging  to  Mr.  Tyson  down  on 
the  Lachlan  near  its  junction  with  the 
Murrumbidgee,  and  some  years  ago,  inaver}'- 
primitive  way,  he  diverted  a  part  of  the  Lach- 
lan waters  through  a  dry  channel — in  fact, 
he  either  deepened  or  made  the  channel 
most  of  the  way — 40  or  50  miles  into  the 
arid  back  country,  where  he  was  unable 
to  keep  stock  until  he  carried  out  that 
work.  In  one  depression  alone,  which  I 
saw  myself,  he  created  a  lake  which 
at  most  times  is  60  feet  deep.  Are 
we  to  be  deprived  of  all  the  rights 
we  have  to  do  such  useful  work  as 
this  ?  Because,  unless  we  can  utilize  the 
water  in  this  way  a  great  part  of  our 
colony  will  remain  unproductive,  or  prac- 
tically unproductive,  as  it  has  been  in  the 
past. 


Mr.  Higgins.— Does  the  water  get  back 
into  the  main  current  afterwards  or  re- 
main there  ? 

Mr.  LYNE.— Some  of  it  will  get  back 
but  a  great  deal  remains.  Of  course 
where  you  fill  up  those  immense  basins  it 
must  remain  or  it  is  of  no  use. 

Mr.  Higgins. — If  that  would  stop  navi- 
gation do  you  think  it  is  fair  1 

Mr.  LYNE.— I  do  not  think  it  will  have 
any  effect  on  navigation,  as  it  can  only  be 
done  in  time  of  flood  or  half-flood. 

Mr.  Higgins. — Then  the  Federal  Par- 
liament would  allow  it. 

Mr.  LYNE. — We  can  do  it  now,  and  we 
do  not  want  any  Federal  Parliament  to  in- 
terfere with  our  doing  what  is  of  infinite 
use  to  our  colony.  That  is  only  one  in- 
stance of  the  manner  in  which  the  waters 
in  flood-time  are  and  should  be  utilized. 
There  are  many  schemes  extending  right 
up  to  the  heads  of  the  Darling  to  carry 
on  this  system  to  a  very  large  extent, 
and  it  cannot  interfere  with  the  flow 
of  the  river  at  any  particular  time. 
It  is  only  when  the  river  is  very  low — 
lower  than  it  is  at  present — that  any 
complaint  can  possibly  be  made.  At  this 
moment  there  is  one  place  on  the  Murrum- 
bidgee where  the  river  is  not  more  than 
10  feet  wide — between  Hay  and  Narran- 
dera — and  the  stream  is  scarcely  running 
at  all.  Now,  if  we  give  up  our  present 
power,  no  one  could  use  the  waters  of  the 
Murrumbidgee  under  such  circumstances, 
as  the  whole  of  the  present  stream  is  re- 
quired to  flow  down  into  South  Australia. 
I  do  not  think  that  Mr.  Gordon,  in  his 
speech,  which  I"  have  read,  although  I 
had  not  the  pleasure  of  hearing  it,  showed 
one  case  of  a  Constitution  containing  the 
power  which  he  desires  to  place  in  this 
Constitution. 

Mr.  Gordon. — No  other  country  has  the 
same  imperious  necessity  that  we  have  to 
provide  for  this. 

Mr.  LYNE.— I  do  not  think  that  this  is 
the  only  dry  country  in  the  world  ;  I  think 
there  are  other  countries  where  they  re- 
quire to  use  the  small  supply  of  water  they 
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possess  to  the  very  best  advantage,  and  I 
challenge  the  honorable  member  to  show 
one  instance  where  there  is  imported  into 
the  Constitution  of  any  country  the  power 
he  is  trying  to  give  the  Federal  Parlia- 
ment here. 

Mr.  Gordon. — The  same  might  be  said 
of  a  number  of  powers  we  are  incorporating 
in  this  Constitution. 

Mr.  LYNE.— I  said  just  now  that  I 
think  we  are  incorporating  too  many 
powers.  The  honorable  member  quoted 
some  writers  as  to  the  moral  right  of  those 
states  below  other  states  to  get  the  full 
force  and  full  supply  of  water  which  should 
come  to  them,  but  in  no  case — not  in 
Canada,  in  the  United  States,  or  in  any 
other  country — can  I  find,  or  has  he  shown, 
the  existence  of  the  power  which  he  is 
trying  to  import  into  this  Constitution. 
You  are  proposing  to  do  something  that 
we  have  had  no  experience  of  at  all  in  the 
history  of  the  world. 

Mr.  Glynn. — In  the  Calif ornian  Consti- 
tution there  is  a  similar  power  as  between 
individuals. 

Mr.  LYNE. — That  law  exists  in  each 
state  in  Australia  now  as  regards  indi- 
viduals. If  one  individual  on  a  water- 
course above  another  attempts  to  take 
awa}r  the  right  of  the  water  flowing  to 
the  second  individual,  of  course  he  can  be 
prevented  by  law  from  doing  so. 

Mr.  Glynn. — Is  not  what  is  fair  as  be- 
tween individuals  fair  as  between  one 
colony  and  another  ? 

Mr.  LYNE. — I  do  not  think  the  honor- 
able member  is  putting  the  matter  very 
fairly,  because  in  the  colony  of  South 
Australia  you  have  the  Murray  channel 
only — you  have  no  tributaries.  You  have 
a  large  channel  which  is  not  likely  to  be, 
and  never,  as  far  as  I  know,  has  been, 
lower  than  navigable  level.  I  have  never 
heard  of  its  being  impossible  for  boats  to 
get  up  to  Went  worth  from  South  Aus- 
tralia. 

Mr.  Glynn. — Oh  yes. 

Mr.  LYNE. — It  may  be  so,  but  I  never 
heard  of  it.     That  being  the  case,  there 
[Mr.  Lyne. 


is  very  little  danger  of  any  such  course 
beiug  taken  by  the  state  higher  up  as 
would  reduce  the  river  below  navigation 
level.  But  I  would  like  to  point  out  to 
honorable  members  that  there  is  a  very 
important  factor  to  which  I  referred  at  the 
outset;  it  is  this — Supposing  you  import 
this  proposal  into  the  Bill,  and  you  lose 
federation  as  a  consequence,  are  you  better 
off  for  carrying  it  than  you  would  be  by 
allowing  matters  to  remain  as  they  are 
and  getting  federation  of  some  sort?  It 
has  been  stated  that  it  is  possible  to  make 
a  compromise.  I  myself  cannot  see  that 
it  is  possible  to  make  any  compromise  in 
this  respect  that  would  not  give  power  to 
interfere  with  the  supply  of  water  that 
would  be  available  for  irrigation  purposes. 
And  if  it  is  not  possible  to  make  a  com- 
promise that  would  prevent  the  inter- 
ference with  water  for  irrigation  purposes, 
it  is  not  possible  to  make  a  compromise  at 
all. 

Mr.  Dobson. — The  Federal  Parliament 
would  not  interfere  improperly ;  it  would 
give  you  ample  justice. 

Mr.  LYNE.— That  may  be  so,  but  the 
people  of  New  South  Wales,  at  the.  present 
time,  do  not  know  that  it  would  be  so, 
and  their  votes  would  be  likely  to  be  cast 
against  a  proposal  which  would  make  this 
a  matter  to  be  controlled  by  the  Federal 
Parliament.  They  know  what  their  rights 
are  now  ;  they  do  not  know  what  they 
might  be  then.  Now,  I  would  like  to  say 
one  word  with  reference  to  an  interjection 
which  I  made  when  Mr.  Symon  was 
speaking,  and  which  I  do  not  think  he 
took  in  the  spirit  in  which  it  was  intended. 
He  was  stating  that  the  proposal  did 
not  desire  to  take  away  a  right  which 
now  exists,  and  I  made  an  inter- 
jection to  show  that  we  have  in  New 
South  Wales,  as  you  have  in  Victoria,  the 
right  to  deal  with,  or  use  for  irrigation  pur- 
poses, any  water  flowing  through  our  terri- 
tory. I  said  that  if  there  was  an  attempt  at 
interference  at  the  present  moment  by  any 
of  the  other  states  with  that  right,  it  would 
very  soon  be  proved  what  our  rights  were, 
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and  I  say  now  that  if  you  do  not  desire  to 
take  away  any  rights  that  exist  at  the 
present  moment  you  do  not  desire  to  inter- 
fere with  irrigation  or  with  the  diversion 
of  water  in  any  possible  way.  We  can  in 
the  colony  of  New  South  Wales  divert 
water  from  the  Namoi,  from  the  Darling, 
from  any  of  the  branches  I  have  referred 
to,  from  the  Lachlan,  from  the  Murrum- 
bidgee,  or  from  the  Murray.  If  you  in- 
sert thfs  provision  in  the  Constitution  the 
state  of  New  South  Wales  will  not  have 
that  power. 

Mr.  Isaacs. — If  you  apply  that  principle 
to  every  subject  there  could  be  no  Federal 
Constitution  at  all. 

Mr.  LYNE. — I  am  now  only  arguing  in 
answer  to  the  remarks  of  Mr.  Symon.  He 
said  he  did  not  intend,  or  the  South 
Australian  delegates  did  not  intend,  to 
take  away  any  right  which  exists  at 
the  present  time,  but  they  cannot  pos- 
sibly introduce  a  proposal  of  this  kind 
without  taking  away  a  very  strong  right 
which  exists,  and  one  of  those  rights  which 
are  the  life-blood  of  our  colony  as  far  as 
increasing  its  production  is  concerned. 
We  have  added  practically  a  new  state  to 
New  South  Wales  in  the  discovery  and 
development  of  artesian  water  supply. 
Every  one  who  knows  anything  of  the 
interior  of  our  colony  knows  what  a  great 
boon  that  has  been  to  us,  but  it  is  not 
sufficient  to  develop  our  colony  to  the 
extent  that  it  will  stand  development,  or 
to  which  it  should  be  developed,  and  we 
want  the  flood  waters  for  utilization  to 
a  greater  extent  than  the  artesian 
water  can  be  utilized.  I  admit  that  this 
question  of  irrigation  is  one  which 
must  grow.  It  cannot  be  carried 
out  in  a  day  or  in  a  week.  It  must 
be  years  before  it  will  grow  to  that 
stage  when  it  will  be  utilized  to  the  full- 
est extent,  and  it  would  be  an  unwise 
thing  to  attempt  to  do  more  than  to  let 
it  grow  in  the  manner  I  have  described. 
But  what  has  Queensland  to  say  to  this  ? 
Queensland  has  not,  I  regret  to  say,  joined 
this  Convention,  but  the  waters  that  are 


attempted  to  be  attacked  in  New  South 
Wales  extend  into  Queensland.  The 
heads  of  the  Darling  run  very  far  into 
Queensland — up  to  Toowoomba,  and  north 
up  to  the  range  which  divides  the  Gulf 
waters  from  the  southern  waters.  That 
being  so,  do  you  think  we  are  not  now 
doing  something  towards  preventing 
Queensland  from  coming  into  the  Federa- 
tion at  some  future  date  1  If  we  frame 
a  proper  Constitution  and  agree  to  fede- 
rate, Queensland  must  come  in,  and  I 
have  no  doubt  will  come  in  in  a  few 
years,  if  not  at  first.  But  you  are  now 
proposing  to  take  a  right  over  these 
waters  of  that  colony,  whose  necessities 
are  similar  to  those  of  New  South 
Wales,  and,  in  doing  that,  you  are 
adding  something  to  the  Convention 
Bill  which  will  assist  to  keep  Queensland 
from  joining  the  Federation.  I  agree  with 
my  honorable  friend  (Mr.  Barton)  in  what 
he  has  said,  and  I  think  the  Right  Hon. 
Mr.  Reid  has  also  said  the  same.  It  is 
not  intended,  I  believe,  to  interfere  with 
commerce  in  any  way — with  the  commerce 
between  the  colonies.  In  New  South 
Wales  we  have  never  placed  a  toll  or  a 
preferential  duty  on  the  steamers  plying 
into  South  Australia  or  into  Victoria,  in 
order  to  keep  the  trade  to  our  own  colony, 
although  I  admit  that  a  considerable 
amount  of  trade  has  been  taken  from  our 
railways  along  the  Upper  Darling  through 
the  navigation  of  the  Darling  and  the 
Murray  being  kept  open  by  New  South 
Wales. 

Mr.  Glynn. — A  proposal  was  suggested 
in  1893  in  the  report  of  Mr.  McKinney. 

Mr.  LYNE. — A  proposal  was  once  sug- 
gested in  Parliament,  but  was  not  carried, 
and  we  must  only  judge  from  what  was 
done.  If  there  are  to  be  no  preferential 
rates  on  our  railways,  and  if  we  are  to 
have  intsrcolonial  free-trade,  it  would  be  a 
most  unjust  thing  to  attempt  to  wage  a 
war  of  tariffs  on  our  rivers  when  we  did  not 
wage  such  a  war  on  our  railways. 

Mr.  Dobson. — I  do  not  think  you  could 
do  it  legally. 
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Mr.  LYNE. — We  can  do  it  now. 

Mr.  Dobson. — I  do  not  think  so. 

Mr.  LYNE. — We  can  put  a  differential 
rate  on  our  railways. 

Mr.  Dobson. — But  not  a  toll  on  a  navi- 
gable river. 

Mr.  LYNE. — I  am  not  a  lawyer,  but 
lawyers  will  support  me,  I  think,  in  Baying 
that  there  is  no  law  to  prevent  New  South 
Wales  from  putting  a  differential  toll  on 
the  Murray,  or  at  any  rate  on  the  Darling. 

Mr.  Solomon. — That  shows  the  absolute 
necessity  for  Mr.  Gordon's  amendment. 

Mr.  LYNE. — I  am  trying  to  show  that 
there  is  no  necessity  for  it  at  all,  because 
this  has  never  been  done,  although  we 
have  power  at  present  to  do  it. 

Mr.  Solomon. — 

How  oft  the  sight  of  means  to  do  ill  deeds 
Makes  ill  deeds  done. 

Mr.  LYNE. — We  have  gone  to  consider- 
able expense  in  opening  the  water-ways  as 
highways  of  commerce,  but  we  have  never 
up  to  the  present  time  attempted  to  put 
any  differential  rates  on  any  water-way. 
The  honorable  member  intends  to  include 
the  Lachlan  in  his  proposal.  It  has  been 
said  before — and  as  I  have  some  particu- 
lar acquaintance  with  the  Lachlan  I  can 
say  that  it  is  true — that  the  Lachlan  never 
has  been  navigable.  It  has  never  been 
used  as  a  navigable  stream,  and  you  could 
never  make  it  navigable  unless  you  made 
a  canal  10  miles  long  from  the  Murrum- 
bidgee  to  the  deeper  waters  of  the  Lachlan, 
and  then  you  would  have  to  snag  the 
river  and  make  it  deeper  before  you  could 
make  it  navigable.  I  emphatically  ,say 
that,  as  far  as  I  can  judge,  it  would  be  a 
very  great  blot  upon  the  Constitution, 
and  a  hindrance  to  the  acceptance 
of  the  Convention  Bill  when  it  is 
framed,  if  you  embodied  in  it  a  pro- 
vision of  this  sort.  It  has  been  said 
that  you  only  want  to  take  rights 
which  the  Imperial  Government  have 
now.  But,  sir,  I  should  like  to  know 
whether  the  Imperial  Government  would 
attempt  in  any  way — they  never  have 
attempted — to  dictate  whether  we  should 
[Mr.  Lyne. 


be  allowed  to  take  certain  waters  from 
the  rivers  for  irrigation  purposes,  or  be  re- 
stricted to  a  certain  supply,  or  whether  we 
should  make  certain  rivers  navigable  or  not? 
I  venture  to  think  that  the  Imperial  Go- 
vernment would  never  think  for  a  moment 
of  attempting  to  do  anything  of  the  kind. 
One  word  as  to  the  Inter-State  Commis- 
sion. I  do  not  think  that  we  have  yet 
decided  what  the  powers  of  that  com- 
mission shall  be.  There  is  a  great 
diversity  of  opinion  as  to  whether  the 
Inter -State  Commission  should  have 
full  power  and  sway  over  the  whole  of 
our  railways  regarding  differential  rates 
— I  do  not  say  preferential  rates  ;  I  think 
they  should  have  power  over  preferential 
rates ;  I  cannot  see  any  objection  to  the 
Inter-State  Commission  having  power  over 
our  preferential  rates  only.  But  if  you 
carry  this  amendment  the  result  will  be 
to  place  the  rivers  of  the  whole  of  the 
colonies  under  the  Inter-State  Commission, 
as  well  as  the  railways  of  the  colonies. 
I  venture  to  hope  that  the  proposal  will 
not  be  carried  out,  and  that  the  good 
sense  of  this  Convention  will  be  such  that 
it  will  allow  this  Bill  to  go  to  the  people  of 
New  South  Wales,  rnd  the  people  of  the 
other  states,  in  such  a  form  that  it  is  likely 
to  be  acceptable  to  them.  But  if  you 
insert  this  provision  in  the  Bill,  I  do  not 
think  it  will  be  acceptable.  I  believe 
that  New  South  "Wales  will  stand  out 
altogether.  Surely  South  Australia  will 
not  desire  that ;  and  that  being  so,  I  trust 
that  the  Convention  will  permit  the  Bill 
to  remain  in  such  a  form  as  will  cause  it 
to  be  acceptable  to  the  people  of  the 
largest  state  of  the  group. 

Mr.  WISE  (New  South  Wales).— If  I 
follow  a  representative  of  my  own  colony, 
it  is  not  for  the  purpose  of  differing  from 
him,  but  because  his  speech  has  brought 
more  nearly  home  to  me  what  I  have 
already  felt  here  and  at  Adelaide — that 
there  is  a  very  wide  scope  for  misappre- 
hension in  regard  to  the  amendment 
submitted  to  this  committee.  Many  of 
the    speeches  that    have   been   delivered 


Commonwealth  of 


[24  Jan.,  1898.] 


Australia  Bill. 


103 


have  never  really  grappled  with  the  points 
raised  by  the  speeches  made  in  favour  of 
the  amendment,  and  my  object  in  rising  is 
to  very  briefly  see  if  an  endeavour  cannot 
be  made  to  bring  the  discussion  to  a  very 
narrow  focus,  for  the  purpose  of  ascertain- 
ing whether — I  will  not  use  the  word 
compromise — an  amendment  may  not  be 
agreed  to,  which  will  give  expression  to 
what  I  believe  to  be  the  general  sense 
of  every  member  of  this  Convention, 
including  both  the  representatives  of 
South  Australia  and  New  South  Wales.  I 
do  not  understand  that  the  representatives 
of  South  Australia  desire  to  deprive  us  in 
New  South  Wales  of  the  right  to  use  our 
waters  for  irrigation.  T  am  quite  certain 
no  one  in  New  South  Wales  has  ever  pro- 
posed to  deprive  South  Australia  of  the 
advantage  she  possesses  in  the  navigability 
of  the  River  Murray.  We  are,  I  think, 
entitled  to  a  recognition  by  this  Conven- 
tion of  the  justice  with  which  we  have 
treated  the  neighbouring  colony  of  South 
Australia  with  regard  to  this  matter.  No 
one  can  point  to  one  single  act  of  an 
unfriendly  character  on  the  part  of  New 
South  Wales  towards  South  Australia 
with  regard  to  the  navigation  of  the  River 
Murray.  On  the  contrary,  as  my  right 
honorable  friend  the  Prime  Minister  of 
New  South  Wales  has  pointed  out,  we 
have  spent  large  sums  of  money,  amount- 
ing to  nearly  £1,000,000,  in  the  improve- 
ment of  the  navigation  of  the  Darling — I 
do  not  say  for  the  purpose,  but  with  the 
effect,  of  increasing  the  volume  of  trade 
which  passes  down  the  Murray  along 
the  borders  of  South  Australia.  We 
have  refrained  from  exercising  what  is 
undoubtedly  our  legal  right  to  im- 
pose tonnage  or  wharfage  dues  on  the 
ships  travelling  on  the  Darling  or  on 
vessels  on  the  northern  banks  of  the  River 
Murray  ;  and  I  think  we  may  fairly  ask,  as 
representing  the  great  colony  of  New 
South  Wales,  when  we  have  acted  in  that 
friendly  and  considerate  spirit,  that  we 
should  be  credited  with  the  desire  and  the 
intention   to  act  in   the  same  way  in   the 


future.  I  may  say  that  until  this  ques- 
tion was  raised  in  Adelaide  I  had  no  idea 
that  there  was  any  disputed  river  ques- 
tion in  existence,  and  I  know  that  many 
of  my  colleagues  in  New  South  Wales 
were  in  exactly  the  same  state  of  ignor- 
ance. When  my  honorable  and  learned 
friend  (Mr.  Gordon)  first  mooted  the  ques- 
tion we  thought  he  was  doing  it  in  that 
spirit  of  jocularity  which  so  much  endears 
him  to  this  Convention.  For  it  was  dim- 
cult  to  believe  that  his  action  was  intended 
as  anything  but  a  joke.  Now,  my  honor- 
able and  learned  friend  (Mr  Deakin)  in  a 
speech  the  pregnancy  of  which  will,  I 
think,  be  more  appreciated  when  it  is 
read  than  perhaps  it  was  even  by  those 
who  listened  to  it,  indicated  that  there 
was  no  real  difficulty  in  the  way  of  a 
solution,  because  the  interests  of  the 
various  colonies  in  the  question  of  irriga- 
tion are  not  antagonistic.  I  propose  to 
approach  this  question  as  a  federal  ques- 
tion, because  I  think  that  the  body  of 
expert  opinion  was  accurately  voiced  by 
Mr.  Deakin  when  he  pointed  out  that 
even  irrigation  works  cannot  be  carried 
out  to  any  great  advantage  unless  they 
are  regarded  as  works  properly  belonging 
to  the  Federal  Commonwealth,  and  in- 
tended to  benefit  not  the  particular  locality 
in  which  they  are  made,  but  the  whole 
Commonwealth.  Whether  we  regard  the 
navigation  of  a  river  or  the  use  of  its 
waters  for  irrigation  purposes — in  either 
view  it  is  a  federal  purpose.  Both  irri- 
gation and  navigation  are  properly  con- 
cerns of  the  Federal  Government.  I  shall 
start  wTith  that  admission,  which,  I  am 
sure,  will  commend  itself  to  the  repre- 
sentatives of  South  Australia ;  and  I 
will  ask  them,  when  I  start  with  that 
proposition,  to  follow  me,  so  that  we 
may  see  if  we  cannot  recognise  that 
there  is  a  means  of  giving  effect  to  our 
conviction  that  both  irrigation  and  navi- 
gation are  matters  of  federal  concern,  and 
yet  respect  the  just  rights  of  either 
colony.  The  representatives  of  South 
Australia  are   concerned,  I  apprehend,  to 
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secure  the  availability  of  the  River  Murray 
for  navigation  at  all  periods  of  the  year, 
and  they  are  afraid,  not  of  anything  we 
have  done,  but  of  what  they  imagine  wo 
may  do  in  some  remote  period  of  time  if, 
say,  we  have  a  body  of  men  in  power  who 
are  utterly  lost  to  all  sense  of  decency  and 
justice.  May  I  put  this  consideration  to 
them?  If  a  body  of  selected  representa- 
tives from  South  Australia,  meeting  with 
the  solemnity  and  the  responsibility  which 
their  position  imposes  upon  them,  think  it 
likely  that  any  New  South  Wales  Ministry 
will  be  so  forgetful  of  the  simple  obliga- 
tions of  right  and  wrong  as  to  divert 
all  the  head-waters  of  the  Murray  for 
their  own  local  selfish  purposes  to  the 
destruction  of  the  trade  of  a  neighbour- 
ing colony,  can  they  wonder  that  the 
uninstructed  voter  of  New  South  Wales 
may  entertain  a  similar  feeling  and  view 
when  he  is  asked  (as  they  now  ask  him) 
to  place  his,  confidence  blindly  in  the  hon- 
our of  an  assemblage  of  gentlemen  one- 
third  of  whom  will  be  composed  of  those 
who  express  this  little  lack  of  confidence 
in  the  gentlemen  whom  they  (the  New 
South  Wales  people)  will  choose  as  their 
representatives  ;  and  when  he  is  asked  to 
put  it  within  the  power  of  that  body  to 
deprive  him  and  his  fellow  colonists  of 
the  possibility  of  making  any  use  of 
140,000,000  acres  of  their  land?  I  take 
it  that  we  are  desirous  of  dealing  with 
this  matter  as  a  practical  question,  bear- 
ing in  mind  the  best  means  of  getting  this 
Constitution  accepted  by  the  people.  I 
do  not  believe  that  the  Federal  Parlia- 
ment will  do  any  injustice;  but  I  ask  the 
representatives  of  South  Australia  to 
believe  also  that  we  will  not  work  injustice 
against  them.  And  when  they  ask  us  to 
leave  this  matter  to  the  Federal  Parlia- 
ment, we  may  ask  them  to  bear  in  mind  our 
previous  conduct,  which  we  think  warrants 
us  in  asking  them  to  repose  some  confi- 
dence in  us.  When  my  honorable  and 
learned  friend  (Mr.  Symon)  was  speaking, 
I  asked  him  whether  the  amendment 
would  not  put  it  in  the  power  of  the 
[Mr.  Wise. 


Federal  Parliament  to  prevent  us  from 
using  one  drop  of  the  water  for  irrigation 
purposes.  He  rather  avoided  the  question, 
but  I  understood  him  to  admit,  in  fact, 
that  it  would  put  it  in  the  power  of  the 
Eedend  Parliament  to  do  so \  but  he  said 
that  the  power  would  never  be  exercised. 
He  said — "You  have  power  to  stop  our 
waters."  Well,  the  same  reply  may  be 
made — that  power  will  never  be  exercised. 
Why  should  we,  as  practical  men,  be  some- 
what vehemently  discussing  possibilities 
which  are  never  likely  to  occur?  It  was 
stated  in  Adelaide  by  the  Prime  Minister 
of  New  South  Wales  that  New  South  Wales 
will  renounce  any  latent  rights  she  may 
possess  (because  it  would  be  unfederal  and 
dishonest  to  exercise  them)  to  interfere 
with  the  navigability  of  the  Murray.  And 
an  amendment  was  drawn  up  in  Adelaide, 
and  accepted,  as  carrying  out  the  intention 
of  securing  permanently  for  South  Aus- 
tralia the  free  navigability  of  the  River 
Murray. 

Mr.  Higgins. — Not  accepted. 

Mr.  WISE. — Carried  there  ;  therefore 
accepted  there. 

Mr.  Higgins.— It  was  carried  after  divi- 
sion. 

Mr.  WISE. — Surely  we  can  easily  hit 
upon  a  form  of  words  which  will  absolutely 
secure  that  full  effect  shall  be  given  to 
what  was  intended  in  Adelaide,  that  the 
navigability  of  the  River  Murray  shall  be 
a  matter  of  federal  concern  to  secure.  I 
agree  with  Mr.  O'Connor  that  the  words 
are  already  sufficient,  but  if  there  is  any 
doubt  it  will  be  got  over  by  inserting  im- 
mediately before  the  word  "  control  "  the 
words  "  maintenance  and,"  so  that  the 
sub-section  would  read  "  the  maintenance 
and  control  of  the  navigation  of  the  River 
Murray." 

Mr.  Solomon. — And  its  tributaries? 

Mr.  WISE. — I  will  point  out  in  a 
moment  why  the  tributaries  cannot  be 
included.  I  will  deal  now,  however,  with 
the  Murray.  We  have  had  a  step  in 
advance  since  we  met  in  Adelaide.  There 
what  was  asked  for  was  control   of   the 
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Murray,  and  now  the  South  Australian 
representatives  want  to  include  its  tribu- 
taries. If  we  give  under  this  Constitution 
an  absolute  assurance  that  the  Murray 
will  not  be  interfered  with,  what  cause  of 
complaint  will  the  representatives  of  South 
Australia  have  ? 

Mr.  Higgins. — What  of  the  Darling? 

Mr.  WTSE.— That  is  another  matter. 
If  the  word  "maintenance"  is  inserted 
the  Federal  Parliament  will  have  power 
to  prevent  the  waters  of  the  Mur- 
ray being  interfered  with,  and  will 
secure  to  South  Australia  the  rights 
which  occupancy  and  property  give  in 
the  head-waters  of  that  great  river. 
The  honorable  member  (Mr.  Solomon) 
interjected  that  we  ought  to  go  further, 
and  give  the  Federal  Parliament  the  power 
to  deal  with  the  maintenance,  the  control, 
and  the  regulation,  not  only  of  the  River 
Murray,  but  also  of  the  tributaries  thereto. 
I  am  not  going  to  repeat  the  arguments 
which  have  been  used  on  the  question  of 
the  abstract  justice  of  this  proposal,  but  I 
would  point  out  one  instance  in  which 
such  a  scheme  would  be  practically  un- 
workable. The  Convention  has  decided, 
much  to  my  regret,  that  the  railways  are 
not  to  be  taken  over  by  the  federal  autho- 
rity. One  of  the  tributaries  to  the  Murray 
— the  Darling — is  at  certain  seasons  navi- 
gable as  far  as  Walgett.  I  am  afraid  to 
Bay  how  many  miles  that  is  from  the 
mouth,  but  it  is  considerably  over  a  thou- 
sand. The  New  South  Wales  Government 
is  about  to  construct  a  railway  to  Walgett. 
Now,  if  the  suggested  amendment  were 
made,  the  Federal  Commonwealth  would 
be  able  to  impose  competing  rates  upon  the 
whole  of  the  River  Darling,  which  might 
compel  us  to  close  the  railway  which  we 
are  now  about  to  make  from  Narrabri  to 
Walgett. 

Mr.  Higgins. — The  railways  are  made 
for  the  people,  not  the  people  for  the  rail- 
ways. 

Mr.  WISE.— I  am  one  of  those  who  wish 
that  that  doctrine  should  be  so  fully  recog- 
nised that   the  railways  should  be  taken 


over  by  the  federal  authority,  but  I  am 
now  dealing  with  facts  as  they  exist,  with 
matters  upon  which  the  Convention  has 
already  come  to  a  determination.  I  am 
pointing  out  how  unfair  it  would  be  to 
give  the  Federal  Parliament  control  of 
these  great  water-ways  which  lie  wholly 
within  the  limits  of  one  colony,  when  that 
control  is  not  necessary  to  secure  what  we 
have  been  told  is  the  main  purpose  of  the 
representatives  of  South  Australia — the 
navigability  of  the  Murray.  A  possible, 
and  almost  necessary,  result  of  this  control 
would  be  that  these  water-ways  would  be 
used  in  competition  to  the  railway  system 
which  has  been  made  at  the  expense  of 
New  South  Wales  for  the  development  of 
her  resources.  Take  railways  and  rivers 
over  together,  and  no  one  will  give  a  more 
hearty  support  to  the  proposal  than  I 
shall  give  ;  but  if  the  railways  are  left 
to  the  various  colonies,  you  cannot,  as  a 
matter  of  practical  justice  to  the  great 
colony  which  I  represent,  give  to  the 
Federal  Commonwealth  the  control  of  our 
rivers,  which  are  the  only  dangerous  com- 
petitors to  our  railway  system  within  our 
own  borders.  After  the  discussion  which 
has  taken  place,  it  is  only  just  that  the 
people  of  New  South  Wales  should  have 
some  guarantee  that  the  power  of  main- 
taining and  controlling  navigation — as- 
suming the  amendment  to  be  adopted — 
will  not  be  used  in  such  a  way  as  to  de- 
prive us  of  the  right  to  improve  our  land 
by  irrigation.  I  therefore  suggest  that 
the  following  words  should  be  added  to 
the  sub-section  : — 

But  not  so  as  to  prevent  the  reasonable  user 
of  the  said  waters  for  the  purposes  of  irriga- 
tion. 

The  sub-section  would  then  read  : — 

The  maintenance,  control,  and  regulation 
of  the  navigation  of  the  River  Murray,  and 
the  use  of  the  waters  thereof,  from  where  it 
first  forms  the  boundary  between  Victoria  and 
New  South  Wales  to  the  sea,  but  not  so  as  to 
prevent  the  reasonable  user  of  the  said  waters 
for  the  purposes  of  irrigation. 

Mr.  Dobson. — By  New  South  Wales  1 
Mr.  WISE. — By  every  colony. 
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Mr.  Higgins. — Would  you  still  have 
the  limitation  as  to  the  oommenoing  point 
in  the  Murray  1 

Mr.  WISE.— I  do  not  think  that  ifl 
necessary. 

Mr.  Kingston. — Is  not  the  honorable 
and  learned  gentleman's  suggested  amend- 
ment a  limitation  of  the  powers  already 
conferred  by  the  Bill  upon  the  Federal 
Parliament  ? 

Mr.  WISE.— No. 

Mr.  Isaacs. — Who  would  be  the  judge 
of  the  reasonableness  of  the  user? 

Mr.  WISE.— The  Inter -State  Commis- 
sion. 

Mr.  Solomon. — If  you  inserted  U  and 
its  tributaries  "  after  the  word  "  Murray  " 
you  would  be  giving  a  concession,  and  we 
might  be  inclined  to  meet  you. 

Mr.  WISE. — Is  not  the  word  "conces- 
sion "  misapplied  ?  It  is  said  that  this 
is  a  matter  in  which  the  colonies  of  New 
South  Wales  and  South  Australia  alone 
are  interested ;  but  in  what  different 
degrees  are  these  colonies  interested? 
South  Australia  is  interested  in  getting 
something  which  she  has  not  got  at  the 
present  time,  while  we  are  interested  in 
keeping  something  which  we  already  enjoy. 
That  is  why  we  offer,  in  what  appears  to 
me  a  perfectly  fair  way,  to  deprive  our- 
selves of  the  power  to  exercise  any  rights 
which  can  reasonably  be  said  to  interfere 
with  the  rights  of  South  Australia.  But 
how  can  the  right  of  our  people  to  use  the 
waters  of  the  Darling  at  Walgett — provided 
that  we  keep  the  river  open  for  navigation 
at  the  point  where  it  enters  South  Austra- 
lia— affect  Western  Australia,  Tasmania, 
or  even  South  Australia  ? 

Mr.  Glynn. — The  right  to  navigation 
as  far  as  Wentworth  only  is  useless  to 
South  Australia. 

Mr.  Solomon. — We  have  already  got 
that  without  any  concession. 

Mr.  WISE. — By  our  permission,  and 
subject  to  our  good- will.  I  am  afraid  I 
have  not  made  myself  understood.  I  have 
endeavoured  to  approach  this  matter  in  a 
federal  spirit,  and  because  I  am  prepared 
[Mr.  Wise. 


to  trust  the  Supreme  Court  of  the  Federa- 
tion or  the  Inter-State  Commission  with  the 
determination  of  the  question  whether  the 
use  of  the  water  will  interfere  excessively 
with  navigation,  an  outcry  is  made — by 
whom  ?  By  the  representatives  of  South 
Australia,  who  have  been  asking  us  sill 
along  to  trust  the  Federal  Parliament. 

Mr.  Isaacs. — If  the  words  the  honorable 
and  learned  member  proposes  to  insert  are 
not  inserted  it  will  be  left  to  the  Federal 
Parliament  to  judge  of  the  necessity  to 
come  to  a  determination. 

Mr.  WISE.— I  do  not  think  so.  I  do 
not  know  how  any  body  of  men  appointed 
to  interpret  these  clauses  of  the  Constitu- 
tion can  come  to  any  other  conclusion  than 
that  they  were  drawn  for  the  purpose  of  se- 
curing the  navigation  of  the  River  Murray 
to  the  Commonwealth. 

Mr.  Deakin. — Hear,  hear ;  they  have 
no  right  to  consider  irrigation. 

Mr.  WISE. — Do  honorable  members 
wish  that  our  right  to  use  the  water  for 
irrigation  should  be  preserved?  If  so, 
what  is  the  objection  to  an  amendment 
which  will  enable  an  independent  body  to 
determine  whether  our  claim  interferes 
with  yours  ? 

Mr.  Higgins. — Is  the  honorable  member 
willing  to  secure  that  the  Darling  should 
be  navigable  so  far  as  nature  has  made  it 
navigable  ? 

Mr.  WISE. — I  have  no  objection  to 
that  whatever;  the  objection  I  take  is  to 
such  a  wide  vague  amendment  as  that  sug- 
gested by  the  honorable  member  (Mr.  Solo- 
mon) which  provides  that  all  the  tributaries 
of  the  Murray  right  up  to  the  Queensland 
border — in  fact,  the  whole  river  system  of 
New  South  Wales,  with  the  exception  of 
the  coastal  rivers,  together  with  the  adja- 
cent land,  the  wharfs  that  have  been  con- 
structed, and  the  privileges  which  have 
been  granted  to  selectors — shall  be  put 
at  the  disposal  of  men  who,  whatever  their 
federal  sympathy,  whatever  their  willing- 
ness to  do  justice  to  New  South  Wales  may 
be,  cannot  be  so  well  acquainted  with  the 
local  conditions  as  the  inhabitants  of  New 
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South  Wales  themselves.  It  is  not  a  question 
of  trusting  people,  it  is  a  question  of  com- 
mitting the  administration  of  an  impor- 
tant national  resource  to  the  people  who 
understand  how  to  use  it,  or  of  committing 
it  to  a  body  of  strangers,  who,  from  mere 
ignorance,  will  not  be  able  to  use  it  pro- 
perly. 

Mr.  Isaacs. — You  desire  to  have  the 
right  to  monopolize  that  water. 

Mr.  WISE. — I  do  not  desire  to  propose 
any  amendment  now,  because  I  think  that 
a  good  deal  may  be  done  by  quiet  con- 
versation, but  I  should  like  to  see  an 
amendment  framed  to  provide  that  it 
should  be  in  the  power  of  the  Inter-State 
Commission,  or  some  body  to  be  appointed 
by  the  Federal  Parliament,  to  adjust  the 
rival  claims  of  irrigation  and  navigation, 
and  to  prevent  the  navigability  of  the 
Murray  becoming  the  dominant  object  of 
the  Constitution  to  the  deprivation  of  the 
settlers  of  New  South  Wales  of  the  right 
to  use  the  water  of  this  river  for  the  irri- 
gation of  their  lands. 

Mr.  Isaacs. — The  honorable  and  learned 
member  agrees  that  some  body  should 
have  the  right  to  control  the  New  South 
Wales  Parliament  in  its  dealings  with 
the  water  of  the  Darling. 

Mr.  WISE.— I  am  speaking  of  the 
Murray  at  the  present  time.  The  im- 
plied powers  of  the  commission  will  extend 
to  the  Darling,  to  prevent  any  obstruction 
to  the  flow  of  the  Murray. 

Mr.   Kingston. — Then  why  not  say  so? 

Mr.  WISE.— Because,  as  a  matter  of 
practice,  to  give  the  power  directly  would 
entitle  the  commission  to  exercise  juris- 
diction over  every  part  of  these  great 
water-courses,  and  in  regard  to  every 
matter  connected  with  them.  The  honor- 
able and  learned  member  (Mr.  O'Connor) 
mentioned  a  fact  which  perhaps  has  not 
impressed  the  Convention  as  it  should  have 
impressed  them,  that  over  £3,000,000  of 
private  money  have  been  expended  in  New 
South  Wales  in  the  last  few  years  upon 
the  pledge  of  the  Government  that  the 
right  to  the  use   of  the  water  would  be 


given  to  the  people  who  have  carried  out 
the  expenditure. 

An  Honorable  Member. — Has  the  hon- 
orable and  learned  gentleman  a  fear  that 
the  Federal  Parliament  would  refuse  that 
right  ? 

Mr.  WISE. — I  dare  say  not ;  but  if  the 
honorable  member  were  in  the  position 
of  the  people  who  spent  this  money, 
would  he  give  his  vote  for  federation  and 
take  the  risk  ?  Would  he  advise  any  one 
who  came  to  him  for  counsel  to  hand  over 
his  property  to  four  or  five  others  and 
trust  them  to  make  a  fair  division  after- 
wards 1  I  do  not  think  he  would.  There 
should  be  an  independent  body  to  which 
all  questions  in  dispute  might  be  referred. 
I  do  not  think  it  is  beyond  the  power  of 
the  Convention  to  arrive  at  some  form  of 
words  which  will  constitute  a  body  with 
final  power  to  adjust  rival  claims. 

Mr.  Isaacs. — Does  the  honorable  and 
learned  member  admit  in  any  wTay  what- 
ever that  the  Parliament  of  New  South 
Wales  should  be  controlled  in  its  powers 
in  regard  to  the  use  of  river  water  for 
irrigation  1 

Mr.  WISE.— Certainly. 

Mr.  Isaacs. — If  the  honorable  and 
learned  member  makes  that  admission,  no 
doubt  a  provision  can  be  framed  to  suit 
him. 

Mr.  WISE. — Speaking  for  myself  alone, 
I  am  prepared  to  make  the  admission. 
What  I  would  not  admit  is  that  an 
authority  should  be  constituted  which,  by 
the  very  terms  of  the  jurisdiction  con- 
ferred upon  it,  should  be  entitled  to  a 
roving  commission  to  go  from  one  end  of 
our  territory  to  another,  without  whose 
consent  not  one  ounce  of  water  could  be 
taken  for  irrigation  purposes. 

Mr.  HiGGiNS. — There  is  a  very  small 
difference  between  the  honorable  and 
learned  member  and  the  honorable  mem- 
ber, Mr.  Gordon. 

Mr.  WISE. — I  began  my  remarks  by 
saying  that  there  is  the  widest  opening 
for  misunderstanding  in  this  discussion.  I 
agree  with  almost  every  word  uttered  by 
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the  honorable  and  learned  member  (Mr. 
Symon)  just  as  I  thought  I  di—§finod  with 
every  word  spoken  by  the  honorable  mem 
ber  (Mr.  Gordon).  The  dilliculty  ;e 
from  having  too  wide  an  amendment.  This 
has  led  to  consequences  which  the  mover  of 
the  amendment  probably  did  not  fort 
but  it  is  a  difficulty  which  ought  to  be, 
and  which  I  trust  will  be,  overcome. 
Before  I  conclude  I  should  like  to 
make  two  or  three  observations  upon 
the  general  aspect  of  the  case.  Refer- 
ence has  been  made  to  the  analogies  of 
foreign  countries.  Since  these  remarks 
were  made,  I  think  by  Mr.  Gordon,  I  have 
taken  the  trouble  to  look  up  the  founda- 
tion of  the  law  relating  to  the  control  of 
rivers  running  through  various  countries 
in  Europe.  I  find  that  it  rests — and  I  am 
not  going  to  weary  the  Convention  by 
citing  authorities  at  length — on  certain 
articles  in  the  Congress  of  Vienna,  which 
can  be  seen  in  the  Library,  and  that  those 
articles  are  strictly  limited  to  the  rivers. 
The  Inter-State  Commission  has  no  power 
whatever  to  exercise  a  single  act  of  au- 
thority over  any  of  the  tributaries. 

Mr.  Higgins. — There  is  no  attempt  there 
to  draw  the  water  away  in  large  volumes. 

Mr.  WISE. — No,  and  there  has  been  no 
such  attempt  here.  I  regard  Mr.  Deakin 
as  somewhat  of  an  expert  on  this  question. 
I  understood  him  to  say,  and  I  think 
correctly,  that  a  well-devised  scheme  of 
irrigation  would  have  the  effect  of  adding 
to  the  volume  of  available  water  in  a  river 
rather  than  of  diminishing  it. 

Mr.  Deakin. — Might  have. 

Mr.  WISE. — At  all  events,  it  is  not 
necessary  that  the  use  of  water  for  irriga- 
tion purposes,  if  it  is  properly  conserved 
and  properly  applied,  should  impair  the 
navigability  of  a  river. 

Mr.  Lyne. — With  proper  methods  it 
would  increase  the  volume  of  the  water. 

Mr.  WISE. — Mr.  Lyne,  who  speaks  with 
authority,  assures  me  that  if  water  were 
conserved  for  irrigation  purposes,  and 
proper  methods  were  adopted,  the  volume 
of  water  in  the  main  stream  would 
[Mr.  Wise. 


be  increased  and  not  diminished.  To 
show  how  small  the  matter  we  are 
contending  for  is,  I  am  privileged  in 
having  the  opportunity  of  reading  a 
ram  sent  by  one  of  the  highest 
scientific  authorities  in  Australia,  Mr.  H. 
C.  Russell,  the  Government  Astronomer  of 
New  South  Wales.  I  think  the  Conven- 
tion will  be  surprised  if  these  facts  can  be 
accepted,  as  I  do  not  doubt  they  can,  to 
see  what  a  trivial  matter  this  dispute  is 
about.  Mr.  Barton  wired  in  these  terms, 
under  date  21st  January  : — 

Kindly  wire  immediately  your  estimate  of 
average  quantity  of  water  which  runs  out  of 
the  Murray  into  the  sea  yearly,  and  the  quantity 
which,  under  a  system  of  locking,  might  be  used 
by  New  South  Wales  without  impairing  the 
river  navigation  in  its  course  below  our 
boundary.  Do  you  think  any  conservation 
scheme  likely  to  be  adopted  in  Sydney  would 
probably  impair  South  Australia's  facilities  for 
navigation  ? 

Mr,  Russell's  answer  is  as  follows  : — 

The  average  quantity  of  water  which  runs 
out  of  the  Murray  into  the  sea  each  year 
amounts  to  3,000,000  of  tons  of  water  on  each 
square  degree  of  the  Murray  basin,  and  would 
maintain  the  river  constantly  10  feet  deep  at 
Euston.  I  estimate  that  10  per  cent,  of  this 
would  cover  all  that  would  be  used  under  a 
system  of  locking,  and  this  would  not  impair 
the  river  navigation  below  the  boundary. 

I  do  not  pretend  to  speak  upon  this  matter 
at  all  with  the  authority  of  an  expert,  but 
I  do  say  that  the  receipt  of  a  telegram  of 
this  nature  from  Mr.  Russell  justifies  us  in 
paying  the  greatest  possible  attention  to 
some  words  that  were  used  at  Adelaide  by 
Mr.  Deakin.  Mr.  Deakin  was  urging  Mr. 
Gordon  to  withdraw  his  amendment,  and 
he  pointe'd  out  that  the  time  was  not  yet 
ripe  for  determining  the  matter  in  dispute 
or  including  a  question  of  so  much  difficulty 
and  importance  in  the  Federal  Constitu- 
tion.   He  said — 

There  is  no  reason  why  some  arrangement 
should  not  be  made  between  the  several  colonies 
before  this  Constitution  can  be  accepted. 
The  work  of  collecting  data  must  go  on  for 
some  time  before  any  colony  can  risk  the  loss  of 
any  of  its  rights  and  privileges — rights  and 
privileges  which   mean  life  and  subsistence  to 
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those  inhabiting  the  arid  interior  of  these 
colonies.  Before  the  colonies  can  enter  into 
any  intercolonial  agreement  there  must  be  a  far 
more  searching  inquiry,  and  the  accumulation 
of  a  great  many  more  data  than  are  at  present 
amassed.  Before  any  conference  or  committee 
could  venture  to  arrive  at  a  settlement  of  this 
great  and  vexed  question,  which  must  be  settled 
— but  which  cannot  be  settled  here —we  must  be 
much  better  acquainted  than  we  are  with  the 
needs  and  possibilities  of  our  vast  arid  area. 

After  having  listened  to  words  of  warning 
of  that  kind  from  one  who  has  made  a 
study  of  this  question  of  irrigation,  and 
having  obtained  such  information  from 
the  highest  scientific  authority  to  whom 
we  could  apply,  can  it  be  wondered  at 
that  those  of  us  who  are  charged  with  a 
trust  on  behalf  of  the  people  of  New- 
South  Wales  should  hesitate  before  we 
come  to  an  agreement  which  would  put 
absolutely  at  the  disposal  of  a  body  whose 
composition  is  not  yet  known  the  power  of 
dealing  with  one  of  their  most  valuable 
assets  ?  We  meet  you  very  fairly  if  we 
say  we  will  surrender  any  power  which 
we  may  at  present  possess  to  injure  you. 
We  may  fairly  ask  you  to  be  content  with 
that,  and  not  to  insist  upon  depriving  us 
of  the  advantage  of  having  inserted  in  the 
Constitution  a  clause  for  our  own  pro- 
tection in  regard  to  one  of  the  most  vital 
matters  of  self-interest.  You  who  repre- 
sent the  smaller  colonies  contended  strenu- 
ously for  equal  representation  in  the 
Senate,  and  did  so  upon  a  ground  I  sup- 
ported— that  it  was  necessary  for  you,  in 
the  Federal  Constitution,  however  much 
you  might  be  willing  to  trust  the  Federal 
Parliament,  to  have  m  enduring  embodi- 
ment and  safeguard  of  your  vital  national 
interests.  To  us  it  is  just  as  vital  that 
we  should  have  the  control  of  our  public 
lands.  The  use  and  control  of  our  public 
lands  is  impossible  unless  we  are  allowed 
to  have  also  the  power  of  making  use  of 
the  waters  of  our  rivers  for  the  purposes  of 
irrigation.  Do  we  not  meet  you  perfectly 
fairly  when  we  say  that  we  are  willing  to 
consent  to  the  appointment  of  a  body 
that   shall  hold   a  just   balance  between 


navigation  and  irrigation,  relying  upon 
either  the  justice  of  the  Federal  Parliament 
or  the  integrity  of  the  judicial  body  whom 
the  Federal  Parliament  will  appoint  to 
see  that  the  interests  of  both  colonies  are 
protected  ?  1  do  venture  to  express  the 
hope  that  before  the  debate  closes  a  prac- 
ticable way  will  be  found  out  of  this  diffi- 
culty, which  does  not  appear  to  be  nearly  as 
great  as  has  been  represented,  owing  in 
part  to  the  vagueness  of  the  amend- 
ment. I  press  on  Mr.  Gordon  to  with- 
draw his  amendment.  If  it  be  the  sense 
of  the  committee,  I  will  move  now  that 
we  insert  the  word  "  maintenance  "  before 
the  word  "control"  in  the  earlier  part>of  the 
clause.  If  the  committee  would  prefer  it, 
the  discussion  might  be  allowed  to  proceed 
a  little  further,  and  some  form  of  words 
might  then  be  agreed  to  which  would  con- 
serve the  legitimate  interests  of  either 
colony. 

Mr.  SOLOMON  (South  Australia).— The 
difficulties  that  we  have  to  contend  with  in 
connexion  with  the  question  of  the  control  of 
our  rivers  seems  to  be  somewhat  increased, 
as  Mr.  Wise  has  stated,  by  the  vagueness 
of  the  amendment.  If  the  honorable 
member  would  read  the  succeeding  amend- 
ments, he  would  find  that  they  are  not  so 
vague  as  he  chooses  to  think.  The  honor- 
able member  expresses  the  opinion  that 
the  representatives  of  New  South  Wales 
would  be  quite  prepared  to  concede  all 
the  rights  that  the  representatives  of 
South  Australia  claim  as  to  the  navigation 
of  the  Murray.  But  while  he  admits  that 
this  is  a  question  for  absolute  federal 
control — a  question  upon  which  we  should 
trust  the  Federal  Parliament — he  tells  us 
that  the  control  of  the  Darling,  the 
Murrumbidgee,  and  the  other  tributaries 
which  have  a  vital  influence  on  the  waters 
of  the  Murray  should  be  left  to  the  sweet 
will  of  New  South  Wales  alone.  We  have 
heard  a  good  deal  of  the  sentiment — 
•"  Trust  in  the  Federal  Parliament."  We 
heard  to-day  from  the  Right  Hon. 
the  Premier  of  New  South  Wales  that 
this  sentiment  is  not  one  of  those  which 
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should  be  used  except  on  occasions  when 
you  are  in  a  very  tight  corner  and  do 

not  know  what  other  argument  is  pos- 
sible. I  have  been  inclined,  in  my  inno- 
cence of  politieal  life,  perhaps  to  construe 
this  sentiment  of  "Trust  in  the  Fede- 
ral Parliament"  more  liberally  than  the 
honorable  member  has  done.  If  we  are 
prepared  to  hand  over  to  the  Federal 
Parliament,  as  we  do  in  this  Constitu- 
tion, the  control  of  many  great  and 
important  subjects,  such  as  our  post- 
offices,  our  telegraphs,  our  defences,  immi- 
gration and  emigration,  and  a  host  of 
others  which  I  need  not  particularize, 
surely  on  a  question  of  this  kind,  which 
mightbe  a  serious  cause  of  friction,  and  fric- 
tion which,  if  the  colonies  were  more  nearly 
on  a  level  in  the  matter  of  population  and 
importance,  might  lead  to  warfare,  we  might 
trust  the  Federal  Parliament  to  act  as 
arbitrators.  I  cannot  for  the  life  of  me 
understand  why  so  many  of  the  representa- 
tives of  New  South  Wales,  while  agreeing 
that  the  Federal  Parliament  is  not  likely 
to  do  injustice,  still  fight  against  giving 
it  any  powers  which  affect  their  par- 
ticular colony.  It  is  all  very  well  for 
some  of  those  honorable  members  to  tell 
us,  as  they  have  told  us  over  and  over 
again  during  the  sittings  of  this  Conven- 
tion, that  if  the  representatives  of  the 
smaller  colonies,  who  are  not  particularly 
interested  in  some  vital  point,  allow  them- 
selves to  be  led  astray  by  the  arguments 
of  this  or  that  colony,  and  vote  in  a 
particular  direction,  the  Constitution  will 
be  such  as  they,  the  representatives  of 
New  South  Wales,  cannot  recommend  to 
the  people  of  New  South  Wales.  I  con- 
fess that  I,  for  one,  am  nearly  sick  of  the 
continuous  raising  of  this  bogy.  It  is 
all  very  well  for  Mr.  Wise  to  say  that  on 
the  question  of  the  rights  of  the  states 
to  equal  representation  in  the  Senate,  New 
South  Wales  or  some  of  its  members 
gave  way.  There  was  no  doubt  about  that 
point.  If  it  had  not  been  conceded  early 
in  the  meetings  of  the  Convention,  there 
would  have  been  no  federation,  and  no 
[Mr.  Solomon. 


question  of  it.  In  South  Australia  equal 
representation  was  a  sine  qud  non  of 
federation.  It  would  have  been  useless 
to  continue  the  debates  of  the  Convention 
if  that  one  point  had  not  been  conceded 
by  a  majority  of  honorable  members  at 
the  start. 

Mr.  Higgins. — If  New  South  Wales 
had  her  due  weight  she  would  not  be 
afraid  to  trust  this  question  to  the  Federal 
Parliament. 

Mr.  SOLOMON.— New  South  Wales 
will  have  her  due  weight.  She  will  have 
a  large  representation  in  the  Lower  House, 
which  will  have  the  power  of  the  purse.  She 
will  not  only  have  her  due  wreight,  but,  as 
far  as  my  opinion  is  concerned,  very  much 
greater  weight  than  the  simple  value  of 
her  population  entitles  her  to.  She  will 
get  a  representation  in  the  House  which 
will  have  most  to  say  on  all  leading 
questions,  the  House  which  will  control 
the  purse,  control  the  Government,  and, 
to  a  great  extent,  control  the  policy  of  the 
Federal  Parliament,  above  that  of  any  of 
the  other  colonies.  As  to  the  question  of 
the  Senate  having  a  veto,  in  most  matters 
it  is  a  veto  that  would  only  be  exercised 
in  the  most  difficult  and  most  important 
circumstances,  and  that  would  be  exercised 
with  the  very  greatest  care. 

The  CHAIRMAN.— Does  the  honor- 
able member  think  that  his  remarks  are 
strictly  pertinent  to  the  question  ? 

Mr.  SOLOMON. — I  am  speaking  now 
in  answer  to  an  interjection.  Other  ques- 
tions have  arisen  in  which  wre  have  been 
told  that  New  South  Wales  could  not 
come  into  the  Federation  unless  what  she 
demanded  was  conceded.  We  have  heard 
to-day  from  the  Right  Honorable  the  Pre- 
mier of  New  South  Wales  that  "  Trust  in 
the  Federal  Parliament "  is  a  sentiment 
that  is  only  to  be  used  when  one  gets 
into  a  corner,  and  has  no  other  outlet. 
Another  member  of  the  New  South  Wales 
delegation  (Mr.  Lyne)  has  told  us,  with  a 
great  deal  of  self-congratulation,  that  we 
should  consider  ourselves  extremely  lucky. 
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He  points  out  that  New  South  Wales  has 
not  imposed  differential  tolls  upon  traffic 
on  the  Darling  which  would  completely 
ruin  our  trade  on  the  river,  and  sug- 
gests that  the  experience  of  the  past 
may  be  repeated  in  the  future.  It 
seems  to  me  that  this  is  a  question 
that  might  reasonably  be  left,  if  we 
intend  to  trust  the  federal  authority 
with  anything  at  all,  to  the  Common- 
wealth Parliament,  considering,  as  we 
may  do,  how  that  federal  authority  will 
be  constituted — considering  that  it  will 
be  somewhat  of  the  type  of  this  Con- 
vention, having  a  large  number  of  its 
members  not  interested  vitally  so  far  as 
their  constituents  are  concerned  in  this 
great  question,  and  not  influenced  by 
intercolonial  jealousies.  We  may  well 
trust  such  a  Parliament  with  a  question  of 
this  kind.  The  honorable  member  (Mr. 
Carruthers)  has  made  a  comparison  be- 
tween the  rivers  of  Europe  and  America 
and  the  rivers  of  Australia,  for  the  pur- 
pose of  drawing  this  conclusion  :  That 
whereas  the  rivers  of  Europe  and  America 
are  such  magnificent  streams,  the  mere 
taking  of  any  portion  of  their  waters 
does  not  affect  the  rights  of  those 
Jiving  in  the  lower  portions  of  those 
countries  through  which  they  flow;  and 
that,  on  the  other  hand,  we  have  rivers 
in  Australia  which  are  dry  for  a  consider- 
able portion  of  the  year,  and  the  waters 
of  which  are  very  much  more  valuable 
to  the  states  through  which  they  flow  than 
they  are  in  other  countries.  What  is  to 
be  deduced  from  such  an  argument  ?  Is 
it  that  we  have  less  need  for  legislation 
and  power  of  arbitration  in  such  a  matter ; 
or  is  it  not  rather  that  here,  where 
we  have  rivers  which  are  dry  in  certain 
seasons  of  the  year,  and  where  the  waters 
are  so  much  more  valuable  to  the  people 
on  their  banks  than  is  the  case  in  Europe 
and  America,  there  is  all  the  more  need  of 
federal  independent  authority  to  control 
the  use  of  those  waters  1  The  amendment 
of  the  House  of  Assembly  of  South  Aus- 
tralia proposes  simply  to  add,   after  the 


word  "Murray,"  the  words  "and  its  tri- 
butaries, and  the  use  of  the  waters  thereof," 
omitting  all  the  rest  of  the  words.  Judg- 
ing from  the  arguments  of  the  last  speaker 
— and  I  followed  them  pretty  closely — I 
gathered  that  this  amendment  should 
very  nearly  meet  the  position  laid  down 
by  himself  and  other  members  represent- 
ing New  South  Wales.  All  that  South 
Australia  really  claims,  or  asks  for,  is  a 
fair  right  that  the  navigation  of  the 
Murray  River  and  its  tributaries  should 
be  preserved.  As  to  the  question  of 
irrigation,  I  really  do  not  think  that  the 
delegates  of  South  Australia  need  have 
very  much  anxiety  about  it  if  the  naviga- 
tion of  the  Murray  and  its  tributaries 

An  Honorable  Member. — So  far  as 
navigable. 

Mr.  SOLOMON.— Yes  ;  I  do  not  refer  to 
all  the  little  streams,  creeks,  and 
branches  which  stretch  out  to  the  borders 
of  Queensland,  because,  after  all  said 
and  done  with  regard  to  the  waters  of 
the  Darling,  in  the  wet  seasons  New 
South  Wales  is  indebted  to  Queensland. 
If  Queensland  tried  to  impound  those 
waters  and  prevent  them  from  flowing 
into  the  Darling  during  wet  seasons,  the 
New  South  Wales  delegates  would  be  just 
as  eager  to  have  the.  question  referred  to 
an  independent  tribunal  as  we  are  at  the 
present  time.  If  the  New  South  Wales 
delegates  were  prepared  to  accept  a  slight 
amendment  of  sub-section  (31)  as  it  stands, 
so  as  to  include  these  words,  "and  its 
tributaries/5  and  if  they  like  they  could 
put  in  the  words  "  navigable  tributaries," 
so  as  not  to  include  all  the  smaller  streams 
and  creeks  that  feed  the  reaches  of  the 
Upper  Darling 

Mr.  Wise. — That  would  introduce  a  lot 
of  difficulty  with  regard  to  the  interpreta- 
tion of  "  navigable." 

Mr.  SOLOMON.—"  Navigable  "  cannot 
be  defined  in  any  Act ;  it  is  a  question  for 
expert  evidence  to  decide. 

Mr.  Wise. — According  to  English  com- 
mon law  no  river  is  navigable  unless  the 
tide  ebbs  and  flows  in  it. 
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Mr.  SOLOMON.— I  am  not  so  pre- 
sumptuous as  to  debate  decisions  under 
English  common  law  with  so  many  learned 
members  in  this  Convention.  I  would 
rather  do  away  with  all  questions  of  law, 
and  consider  the  question  of  natural 
justice  as  it  affects  the  colonists  of  the 
various  states.  If  we  put  in  this  Bill 
simply  that  the  control  and  regulation 
of  the  Murray  and  its  navigable  tribu- 
taries should  be  placed  in  the  hands  of  the 
federal  power,  we  shall  be  meeting  New 
South  Wales  as  far  as  irrigation  is  con- 
cerned, and  I  think  we  may  meet  the 
requirements  of  the  people  of  South  Aus- 
tralia. As  to  irrigation,  a  great  deal  too 
much  has  been  made  of  it.  I  do  not  agree 
with  those  speakers  who  say  that  the 
impounding  of  the  waters  of  the  Darling 
for  great  irrigation  works  might  tend  to 
keep  the  navigation  of  the  lower  portions 
of  this  stream  open  for  a  greater  portion 
of  the  year.  I  think,  on  the  other  hand, 
our  experience  has  been  that  the  taking 
away  of  the  waters  for  irrigation,  especi- 
ally at  great  distances,  from  the  banks 
of  the  stream — such  as  was  proposed  in 
the  last  scheme  in  New  South  Wales, 
storing  it  first  in  natural  lakes  or  de- 
pressions— does  decrease  the  flow  in  the 
river  unless  the  filling  of  these  lakes  and 
depressions  and  artificial  reservoirs  is  com- 
pleted in  seasons  when  there  is  an  over- 
flow of  water,  and  when  it  can  be  done 
without  injustice  to  the  lower  portions  of 
the  river.  Here  is  an  instance  where  the 
federal  authority  could  best  exercise  con- 
trol. It  should  be  able  to  say  to  the 
authorities  in  New  South  Wales  :  If  you 
construct  immense  wwks  far  up  the  Dar- 
ling these  reservoirs  should  be  rilled  only  in 
such  seasons  and  at  such  times  as  will 
not  do  an  irreparable  injury  to  those  who 
occupy  the  country  lower  down  the  stream. 
For  this  reason  I  think  that  the  suggestion 
of  the  right  honorable  member  (Mr.  King- 
ston) might  very  well  be  considered  by 
honorable  members.  He  suggested  that  if 
this  question  of  irrigation  is  made  of  such 
moment  in  New  South  Wales  we  might 
[Mr.  Solomon. 


well  accept  some  compromise  which  would 
simply  deal  with  the  navigation — which 
would  simply  place  in  the  hands  of  the 
Federal  Parliament  the  protection  of  the 
navigation  of  the  Murray,  and  for  that 
purpose  the  control  of  the  Darling,  and  the 
Murrumbidgee,  above  it.  I  do  not  say 
that  the  amendment  of  the  House  of 
Assembly  of  South  Australia  fully  and 
completely  meets  the  case,  but  when  it  is 
sought  to  add,  after  the  amendment  of  my 
honorable  friend  has  been  dealt  with,  the 
words  "  and  its  tributaries "  after  the 
word  "  Murray,"  I  feel  that  it  would  be 
necessary  to  insert  an  additional  word. 
We  have  no  idea  when  we  say  the  "  Mur- 
ray and  its  tributaries  "  of  including  every 
creek  and  little  stream  in  the  watershed 
of  the  Murray,  the  Darling,  and  the 
Murrumbidgee,  and  placing  them  under 
the  control  of  the  Federal  Parliament.  If 
the  word  "navigable"  were  introduced  be- 
fore the  word  "tributaries,"  1  believe  that 
we  should  meet  the  wishes  of  many  of 
the  representatives  of  New  South  Wales, 
and  prevent  an  injustice  being  done 
at  any  time  to  the  people  of  South 
Australia.  It  is  not  my  desire  to  de- 
lay the  Convention  at  any  great  length, 
although  I  consider  that  this  is  one  of 
the  most  important  points  we  have  to  deal 
with.  But  I  do  hope,  following  on  the 
lines  indicated  by  the  right  honorable 
member  (Mr.  Kingston)  and  also  by  the 
honorable  member  (Mr.  Wise)  although  not 
so  clearly,  that  the  Convention  will  see  its 
wray  to  come  to  a  compromise  on  this 
question.  An  amendment  should  be  so 
framed  as  to  protect  the  navigation  of 
these  rivers  without  in  any  way  interfering 
with  the  necessities  of  New  South  Wales 
with  regard  to  water  for  irrigation  pur- 
poses. 

Sir  JOHN  DOWNER  (South  Australia). 
— As  this  debate  has  proceeded,  there  have 
been  really  two  separate  points  made 
One  is,  the  rivers  of  Australia  treated  as 
navigable;  the  other,  the  rivers  of  Aus- 
tralia as  used  for  other  purposes,  irrigation, 
or  whatever  the  case   may  be.     As  far  as 
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the  first  is  concerned,  the  Premier  of  New 
South  Wales  says  it  was  never  contem- 
plated that  there  should  be  any  inter- 
ference with  the  navigability  of  that 
which  is  navigable.  At  the  same  time, 
I  cannot  help  remembering  that  he  said 
that  during  some  portions  of  the  year,  or  at 
times,  the  river  was  not  always  navigable  ; 
that  it  was  only  a  series  of  ponds,  and 
that  there  might  arise  doubts.  How- 
ever, those  doubts  do  not  occur  to  me,  nor 
have  I  the  fears  expressed  by  the  honor- 
able member  (Mr.  Wise)  with  reference 
to  the  construction  that  might  be  placed 
on  what  is  meant  by  a  "navigable  stream." 
I  have  no  doubt  that  if  it  came  to  be 
a  question  of  legal  construction,  the 
meaning  of  the  words  "navigable  stream" 
would  be  taken  in  connexion  with  its 
surroundings,  and  that  the  question  would 
be  decided  from  an  American  stand-point 
rather  than  in  accordance  with  the  deci- 
sions in  England.  The  next  question  we 
have  to  consider  now  is  not  whether  under 
the  general  Constitution  this  clause  we 
have  inserted  is  practically  unnecessary, 
and  whether  or  not,  under  the  general 
provision  of  trade  and  commerce,  which 
contains  all  the  words  in  the  American 
Constitution,  we  have  all  the  protection 
we  require.  The  question,  first  of  all,  is 
whether  we  should  leave  this  entirely  to 
judicial  decision,  or,  when  we  are  making 
a  new  Constitution,  we  should  place 
our  meaning  in  plain  and  unmistakable 
words.  Seeing  that  we  are  all  agreed 
as  to  the  intention  of  the  Consti- 
tution to  prevent  one  state  from  in- 
terfering with  navigable  streams  so  as 
to  interfere  with  their  navigability, 
I  do  not  think  there  can  be  very  much 
harm  in  saying  something  that  will  con- 
vey that  impression  without  our  being 
forced  to  litigation  and  judicial  decision. 
But  the  matter  does  not  end  there,  be- 
cause, as  was  pointed  out  exceedingly  well 
by  the  Premier  of  South  Australia,  the 
matter  rests  in  these  colonies  on  an  alter- 
native basis,  to  which  we  have  to  give 
every  consideration.  It  may  well  be  in 
[8] 


the  future  that  the  navigability  of   any 
river  we  have  would  bear  no  comparison 
in  the  interests  of  each  of  the  states  with 
its   uses  for  other  purposes.     If  we  only 
use  in  our  Constitution  words  providing 
that  the  rivers  which  are  now  navigable 
shall  be  kept  navigable,  we  may  have  to 
go  through  the  complicated  process  which 
will  be  necessary  to  alter  the  Constitution 
before    we   can  do  what,    perhaps,   every 
man   in   the    state   thinks   ought   to   be 
done.     I  listened  with  great  interest  to 
the    wojideriully:_ckii£r    speech    of    the 
Premier   of   New   South   Wales.     He,  of 
course,    evaded    the   principal   point ;    of 
course,    that   was   his    intention,    and    I 
think  he  seldom   fails   in    his   intention. 
As  the   Bill  stands  at  present,  we  have 
a  river  originating  in  Queensland,  going 
through  New  South  Wales,  bounding  Vic- 
toria, and  ending  in  South  Australia.   The 
right  honorable  gentleman  and  those  who 
are  sitting  with  hinv  cheerfully  conceded 
to  the  Commonwealth  the  right  to  inter- 
fere with  that  river  wherever  it  did  not 
concern  them. 

Mr.  Reid. — Does  not  the  Murray  con- 
cern us? 

Sir  JOHN  DOWNER.— Not  after  it 
leaves  New  South  Wales. 

Mr.  Reid.— We  gave  up  some  hundreds 
of  miles  of  the  Murray. 

Sir  JOHN  DOWNER.— I  do  not  want 
to  go  into  elaborations.  I -concede  that 
New  South  Wales  gave  up  something,  but 
they  took  a  good  deal  more.  They  only 
began  to  give  up  something  where  the 
Murray  bounded  themselves  and  Victoria. 
They  handed  over  to  the  Commonwealth 
the  course  of  the  river  along  that 
boundary,  and,  with  equal  generosity, 
they  handed  over  to  the  Commonwealth 
all  the  river  where  it  belonged  to 
South  Australia,  and  gave  us,  or  rather 
intended  to  give  us,  nothing  in  re- 
turn. I  do  not  know  that  they  did  not 
give  us  something.  I  am  inclined  to 
think  that,  as  time  went  on,  and  as  appeals 
were  made  to  the  judicial  tribunals,  it 
would  be  found  that  they  had  given  more 
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than  they  intended  to  give  i>p.  But,  still, 
that  would  be  a  bad  understanding  on 
whieh  to  make  a  friendly  arrangement 
We  believe  that  they  are  giving  up  some- 
thing they  did  not  intend  to  give  up  ;  hut 
I  think  that  this  agreement  ought  to 
begin  with  a  perfect  understanding,  and 
not    with    any    of    us    having    any    well- 

j  founded  opinion  in  our  minds  that  by  the 
force  of  judicial  decisions  a  result  will  be 

I  obtained  different  from  what  was  intended 
at  the  time  we  made  the  agreement. 
Now  there  is  no   wish,  as  has   been  said, 

.  to  interfere  with  the  rights  of  New  South 
Wales.  I  have  no  doubt  that  the  Com- 
monwealth will  do  every  justice  to  that 
colony,  and  I  have  no  doubt  that  New 
South  Wales  will  have  the  power  in  the 
Commonwealth  to  compel  justice  to  be 
done  to  them,  even  if  there  were  any 
disposition  on  the  part  of  some  to 
do  them  less  than  justice;  but  I 
protest,  in  the  first  instance,  against 
the  supposition  that  the  Common- 
wealth will  be  founded_in  injustice,  and 
will  have  no  disposition  to  do  justice  to 
the  different  states,  andv  it  is  only  in  a 
secondary  way  that  I  put  it  that,  even  if 
it  was  intended  to  do  that  injustice,  with 
the  power  that  New  South  Wales  would 
be  able  to  exercise,  there  would  be  no 
possibility  of  carrying  such  an  intention 
into  effect.  The  Murray  runs  through 
the  territory  of  three  colonies.  Let  it  be 
the  subject  of  the  control  which  we  have 
already  agreed  to  on  matters  of  much 
more  importance,  'and  of  more  vital  in- 
terest to  us.  Having  shown  all  the  trust 
•  we  possess  on  those  more  important  and 
more  vital  questions,  do  not  let  us  show 
distrust  on  this  particular  question,  which 
is  as  peculiarly  a  federal  concern  as  any 
other  matter  within  the  four  corners  of  this 
Bill,  and  of  as  much  interest  to  all  Aus- 
tralia as  the  provisions  with  regard  to  free- 
trade  and  other  things.  We  give  the 
Federal  Parliament  power  to  pass  social 
legislation  of  the  highest  importance  ;  we 
.handover  to  them  our  dearest  relation — the 
relations  of  parent  and  child  ;  we  give  them 
[Sir  John  Downer. 


unlimited  power  of  taxation  ;  we  commit 
to  them  the  whole  of  our  commerce  by 
telling  them  that  they,  and  they  alone, 
shall  settle  the  bounds  of  taxation  and 
other  important  powers,  and  then,  forsooth, 
we  are  to  begin  by  distrusting  them  in  a 
matter  which  may,  in  the  outcome,  prove 
infinitely  small  in  importance,  or  which 
may,  in  the  outcome,  prove  large,  although 
I  do  not  think  it  will,  but  which,  though 
it  prove  unimportant,  may  well  produce 
infinite  irritation.  We  are  asked  to  hold, 
our  hands  and  refuse  to  transfer  to  the 
Federal  Parliament  the  power  to  control 
the  navigable  rivers  of  Australia,  because 
New  South  Wales  says — "We  have  the 
River  Murray,  under  our  Constitution — 
how  can  we  be  interfered  with  1 "  Well, 
we  all  have  everything  under  our  Consti- 
tutions, and  we  are  all  handing  over  some- 
thing— we  are  all  making  sacrifices.  The 
very  essence  of  the  agreement  is  the  hand- 
ing over  of  jurisdiction  that  we  exclusively 
possess,  and  we  only  ask  New  South 
Wales,  who  is  already  willing  to  make 
concessions  infinitely  greater,  not  to  let 
the  sweetness  of  the  agreement  be  in- 
terfered with  by  the  possibility  of  friction 
on  a  matter  of  smaller  moment  like  the 
one  now  under  consideration.  I  agree  with 
Mr.  Kingston  that  we  ought  to  go  further 
than  anybody  has  proposed  up  to  the 
present  time — that,  in  the  ordinary  course 
of  our  natural  life,  circumstances  may 
occur  that  may  make  the  navigation  of 
our  rivers  trifling  and  contemptible  com- 
pared with  their  importance  for  other  uses ; 
and,  therefore,  I  think  it  would  be  well  to 
fso  broadly  frame  our  provision  with  regard 
to  rivers  as  to  preserve  their  navigability 
only  so  far  as  is  necessary — to  except  from 
that  liability  the  necessities  of  each  state, 
which  may  be  found  out  and  developed 
from  time  to  time.  From  that  point  of 
view  I  beg  to  submit  an  amendment.  If 
honorable  members  have  any  prior  amend- 
ments— I  do  not  know  that  they  have — I 
will  ask  them  to  withdraw  them  to  enable 
me  to  get  a  test  by  proposing,  as  I  now  do, 
the  omission  from  sub-section  (31)  of  all 


Commonwealth  of 


[24  Jan.,  1898.] 


Australia  Bill. 


115 


the  words  after  "  The  control  and  regula- 
tion of,"  with  a  view  to  the  insertion  of 
the  words — 

all  navigable  streams,  but  so  as  not  to  pre- 
vent the  fair  and  reasonable  use  by  each  state 
of  the  waters  thereof  for  irrigation  or  other 
reasonable  purposes. 

The  effect  of  adopting  that  amendment 
will  be  that  it  will  be  in  the  power  of 
the  Commonwealth  to  preserve  the  navi- 
gability of  the  rivers,  if  they  are  navi- 
gable, and  the  Commonwealth  will  have  no 
control  if  the  rivers  are  not  navigable. 

Mr.    Lyne. — Would   that   embrace   all 
the  rivers  ? 

Sir    JOHN    DOWNER.— I     think    it 
would  be  better  to  put  no  limitation.    We 
do  not  know  exactly  where  it  will  begin, 
and  how  it  will  end.     First  of  all,  I  seek 
to  make  the  primary  object  the  preserva- 
tion of  the  navigability  of  such  streams  as 
are   navigable,    but,   at    the   same   time, 
should  circumstances  require  it,  and  the 
opinion     of     the     Commonwealth    sanc- 
tion it,  to  allow   that  navigability  to  be 
interfered  with  by  the   necessary  use  by 
each  state  of  what  is  fair  and  reasonable 
for  their  own  purposes.     The  effect  of  my 
amendment  will  be  simply  this— instead 
of  having  an  appeal  to  the  discretion  of  the 
Imperial"  Parliament  to  alter  the  Constitu- 
tion and  restrict  the  rights  of  any  particu- 
lar state  that  is  so  using  its  powers  as  to 
be  injuring  other  states,  to  give  the  Com- 
monwealth   that    power.       That    is    the 
cardinal  idea  that  has  been  actuating  us 
all  through.     We  say — "  We  are  brothers, 
and  we  want  to  be  fair  and  just.     We  will 
be  fair  and  just,  and  wTe  will  establish  a 
Constitution  on  such  lines  that  we  cannot 
but  be  fair  and  just."     And  yet,  when 
this  very  subsidiary  matter  crops  up,  New 
South  Wales  says — "  We  have  got  abso- 
lute power  over  these  rivers,"  whereas  they 
have  not  in  reality,  because  the  Imperial 
Parliament  can  control  their  power.      But 
the  basis  on   which  we  all   act  on   these 
matters  of  purely  Australian  concern  is 
that  we  do  not  wish  to  appeal  to  the  Im- 
j  perial  Parliament,  but  to  establish  a  Federal 


Constitution    on    just    lines,    which   will 
enable  us  to  deal   with  our  own   affairs 
without  appealing  to  anybody  outside.     It 
is  from  that  point  of  view  that  I  move 
this  amendment,   not  at   all   desiring  to 
adhere     slavishly     to     its     words,     but 
quite     slavishly    to     the     idea     of     the 
amendment.       I    think   we    should    not 
define    any    particular    stream.       I    en- 
tirely  object    to    defining    the    Murray. 
I  entirely  object  to  the  provision  as  in- 
serted  in  Adelaide.      I  objected   at   the 
time.     I  considered  that  so  far  from  its 
being  an  extension  of   our   authority,  it 
was  a  distinct  limitation  of   it,   because 
under  the  general  scope  of  the  Bill  we 
already  had  the  control  of  the  Murray, 
and    of    every    other    navigable    stream 
within  the  Commonwealth,  so  as  to  pre- 
serve the  navigation  thereof.     That  would 
follow  from  the  other  portions  of  the  Bill. 
The  only  necessity  of  any  provision  being 
inserted  was  to  insure  the  use  of  water  for 
purposes  other  than  navigation,  and  when 
we  inserted  that  provision  we  put  a  strong 
argument  into  the  mouths  of  those  who 
chose  to  argue  that,  even   as  to  naviga- 
bility,  the  River  Murray,  in  the  colony 
of    New    South   Walos,    was  outside  the 
jurisdiction  of   the    Commonwealth,   and 
possibly  we  may  have  settled  the  question 
of  tributaries,  or,  at  all  events,  have  offered 
a   strong   argument    that   the    Common- 
wealth would  have  no  concern  with  the 
tributaries.      Now,   I  have  no  particular 
desire   to  see  any  words    introduced    in 
respect  of  the  tributaries. 

Mr.  Higgins. — But  you  want  to  cover 
them. 

Sir  JOHN  DOWNER.— I  think  that  if 
a  stream  is  navigable  it  must  be  made 
navigable  from  water  supplied  from  some- 
where else,  and  when  the  Commonwealth 
has  the  control  of  the  navigability  of  the 
stream  it  will  have  the  control  of  every- 
thing that  is  necessary  to  make  that  stream 
navigable.  About  that  I  think  there  is 
no  do'ibt.  I  do  not  want  to  use  too  many 
words  in  my  amendment.  I  would  like  to 
use  fewer  words  than  I  have  done,  if  any 
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honorable  member  can  suggest  them — the 
fewest  possible  words  which  will  give  the 
greatest  possible  jurisdiction,  covering 
words — and  I  only  suggest  these  words 
because  I  fancy  that  they  convey  an  idea 
which  is  in  the  minds  of  a  great,  many 
members  of  the  Convention  at  the  present 
time.  The  New  South  Wales  representa- 
tives say — "Certainly,  as  far  as  any 
portion  of  the  rivers  in  Australia  are 
navigable,  empower  the  Commonwealth 
to  protect  the  navigability  of  those 
rivers,  but  as  far  as  the  use  of  the 
water  of  the  rivers  of  New  South 
Wales  for  irrigation  is  concerned,  you 
must  leave  us  to  ourselves."  The  result 
of  that  might  be  disastrous,  because  if  the 
commanding  condition  is  that  the  naviga- 
bility is  to  be  preserved,  then  New  South 
Wales  would  not  have  the  power  to  use 
the  water  they  required  for  themselves, 
and  the  results  would  be  injurious  to  all. 
Therefore,  make  the  navigability  of  the 
rivers  your  first  consideration,  but  make 
this  qualification  of  it,  that  anything  fair 
and  reasonable — and  the  Commonwealth 
would  be  the  judge  of  that — can  be  done 
by  any  state  for  the  purpose  of  using  the 
waters  for  irrigation  or  any  other  purpose, 
even  though  it  destroys  their  navigability. 
I  think  if  we  have  an  understanding 
founded  on  that  basis  we  shall,  at  all 
events,  begin  well,  and  we  will  have  no 
necessity  to  appeal  either  to  arms, 
which  we  cannot  appeal  to,  or  to  the  Im- 
perial Parliament,  which  I  am  sure  we 
wish  to  appeal  to  as  little  as  possible. 

Mr.  Isaacs. — Does  the  honorable  mem- 
ber's amendment  include  navigable 
streams  purely  within  a  state  1 

Sir  JOHN  DOWNER.— I  thought  at 
first  of  inserting  the  words  "running 
through  two  or  more  states." 

Mr.  Isaacs. — But  I  mean  to  say  not 
open  to  inter-state  commerce. 

Sir  JOHN  DOWNER.— I  think  the 
power  of  the  Commonwealth  should  not 
be  limited.  I  do  not  think  there  is  much 
fear  of  its  being  exercised  unjustly.  As 
far  as  my  amendment  is  concerned,  I  will 
[Sir  John  Downer. 


iry  willing  to  listen  to  any  suggestions 
other  honorable  members  have  to  make, 
but  I  thought,  on  consideration,  that  to  im- 
pose a  limitation  like  that  might  be  to  raise 
very  difficult  questions,  and  to  very  much 
interfere  with  the  power  which  the  Com- 
monwealth can,  but  need  not,  exercise 
in  its  discretion,  and  to  limit  the  useful- 
ness of  that  power  at  a  time  when  we  wish 
to  exercise  it. 

The  CHAIRMAN.— Inasmuch  as  the 
amendment  suggested  by  the  honorable 
and  learned  member  (Sir  John  Downer) 
comes  before  the  amendment  which  is 
now  before  the  committee,  it  will  be  neces- 
sary that  the  latter  should  be  withdrawn 
in  order  to  enable  the  other  to  be  put. 

Mr.  Gordon. — I  will  withdraw  it  with 
pleasure. 

Mr.  WISE  (New  South  Wales).— I 
would  suggest  to  my  honorable  and 
learned  friend  (Sir  John  Downer)  not 
to  move  his  amendment  now.  If  my 
honorable  friend  (Mr.  Gordon)  with- 
draws his  amendment,  I  would  like  to 
move  the  one  I  suggested,  namely,  to 
insert  the  word  "  maintenance,"  which 
would  come  before  the  amendment  of  Sir 
John  Downer. 

Mr.  Higgins. — I  have  another  amend- 
ment here. 

Mr.  WISE. — I  would  suggest  to  honor- 
able members  that  they  should  submit 
their  amendments  for  consideration,  and 
that  we  should  then  adjourn. 

Mr.  BARTON  (New  South  Wales).— 
This  is  a  matter  of  such  vital  import- 
ance— having  heard  other  members'  views 
on  the  question,  I  do  not  wish  to  speak 
myself  to-day — I  think  it  will  be  a  desirable 
thing,  as  we  shall  be  adjourning  within 
three-quarters  of  an  hour,  that  a  vote 
should  not  be  taken  to-night. 

The  CHAIRMAN.— I  will  not  put  Sir 
John  Downer's  amendment.  I  shall  keep 
it  as  a  suggestion. 

Mr.  Gordon. — I  withdraw  my  request 
for  leave  to  withdraw  my  amendment. 

Mr.  HIGGINS  (Victoria).— In  that  case 
I  am  anxious  at  this  stage  to  hand  in  a 
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form  of  words  I  have  drawn  up,  having 
listened  to  the  debate  with  a  great  deal 
of  care,  and  seeing  that  the  Convention 
is  going  to  come  to  a  conclusion  which 
very  likely  we  can  adopt.  I  have  long 
thought  that  the  difficulty  with  us  is 
more_in_clearmg  onr  own  jdfias_t|ian__in 
trying  to  reconcile  conflicting  views,  and, 
if  I  may  say  so,  I  agree  heartily  with  the 
object  which  the  honorable  member  (Sir 
John  Downer)  has  in  the  words  of  his 
amendment.  The  only  thing  is  how  we 
can  best  secure  the  approbation  of  the 
whole  Convention  on  an  important  matter 
of  this  sort.  I  think  that  the  words  of  his 
amendment  are  a  little  too  broad,  in  that 
they  give  to  the  Federation  the  control 
of  the  rivers;  and  then  with  regard  to  show- 
ing that  the  state  has  a  right  to  interfere 
for  irrigation  or  for  reasonable  purposes,  it 
puts  on  the  state  the  burden  of  showing 
a  justification  for  interfering  with  the 
waters  flowing  through  it.  I  think  that 
the  burden  of  proof  ought  to  be  the  other 
way.  Having  regard  to  the  fact  that  the 
lands  of  the  colonies  still  remain  under  the 
control  of  the  state  Parliaments,  to  be  ad- 
ministered by  the  states,  I  think  it  proper 
to  say  that  the  waters  which  go  through 
those  lands  should  be  absolutely  under 
the  control  of  the  states,  except  for  the 
specific  purpose  of  the  navigability  of 
navigable  waters.  It  is  very  important 
to  put  on  the  Federal  Parliament  the 
burden  of  showing  a  right  to  interfere, 
and,  therefore,  I  put  the  matter  in  this 
form — "To  secure  the  navigability  of  all 
navigable  waters  which,  in  the  course  of 
their  flow  or  after  joining  other  waters, 
touch  the  limits  of  more  than  one  state." 
In  his  amendment  my  honorable  friend  (Sir 
John  Downer)  uses  the  word  "streams," 
and  a  question  may  arise  whether  that 
word  involves  main  streams  or  whether  it 
involves  all  tributaries,  no  matter  how 
small  they  may  be. 
Sir  John  Downer. — "Navigable  streams." 
Mr.  HIGGINS.— -Suppose  the  Edwards 
is  navigable ;  a  question  may  arise  as  to 
whether  there  was  any  intention  to  affect 


a  tributary  like  the  Edwards.  I  take  it 
that  the  intention  of  a  majority  of  the 
members  of  this  Convention  is  to 
preserve  the  navigability  of  the  Edwards 
although  it  is  a  tributary.  And,  therefore, 
I  have  got  the  word  "  waters  "  defined  in 
this  way  "  which  in  the  course  of  their 
flow,  or  after  joining  other  waters,  touch 
the  limits  of  more  than  one  state."  I 
think  honorable  members  will  see  that 
there  is  no  doubt  that,  under  those 
words,  the  Edwards,  the  Murrumbidgee, 
and  all  other  tributaries  would  be  in- 
cluded if,  and  so  far  as,  they  are  navi- 
gable. As  I  spoke  on  Friday,  I  do  not 
feel  justified  in  making  another  speech. 
I  only  rose  to  make  this  suggestion.  Of 
course  I  will  not  press  it  if,  after  the  deli- 
berations which  are  to  take  place,  I  under- 
stand, on  the  adjournment  of  the  Con- 
vention, between  the  representatives  of 
South  Australia  and  the  representatives 
of  New  South  Wales,  it  be  found  that 
any  other  form  of  words  will  meet  the 
purpose.  I  only  hand  it  in  as  my  mite 
towards  the  solution  of  this  question. 

The  CHAIRMAN.— Does  the  honorable 
member  intend  this  to  be  in  substitution 
of  the  clause  1 

Mr.  HIGGINS. — Yes,  just  in  the  same 
way  as  Sir  John  Downer's  proposal  is 
intended  to  be. 

Sir  EDWARD  BRADDON  (Tasmania). 
— The  leader  of  the  Convention  very 
much  anticipated  what  I  was  about  to 
say.  What  I  was  about  to  recommend, 
and  what  I  will  recommend  now,  is  that 
we  shall  take  no  division  on  this  subject  this 
evening,  but  that  those  immediately  con- 
cerned shall  have  an  opportunity,  between 
this  sitting  and  to-morrow's  sitting,  of  con- 
sidering some  means  by  which  we  can  arrive 
at  a  unanimous  and  amicable  settlement 
of  the  subject.  It  seems  to  me  that  there 
is  very  little  .that  need  divide  South  Aus- 
tralia and  New  South  Wales  in  this 
matter.  The  representatives  of  both 
colonies,  I  believe,  are  animated  by  an 
earnest  and  honorable  desire  to  settle  the 
question  of  the   control    of  these  waters 
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on  terms  fair  to  each  colony,  and,  neces- 
sarily, all  the  other  members  of  the  Con- 
vention must  have  the  same  desire  ;   and, 
inasmuch  as  we  find  that  South  Australia 
disclaims   the    idea  that   she    would    de- 
prive   New   South    Wales   of    the    right 
of  irrigating  from  her  waters,  and  New 
South  Wales  disclaims  the  idea  of  inter- 
fering with  the  navigation  of  the  Murray, 
I  do  not   see  any   real  difficulty  in    the 
way  of  that  amicable  solution   which  we 
all  desire  to  see  brought  about.    I  believe 
that  the  Bill,   as  it  stands — for  some  of 
the  lawyers  in   the  Convention  are  of  that 
opinion — contains  a  provision  "which  suffi- 
ciently   safeguards    South    Australia    in 
regard  to  the  use  or  misuse  by  New  South 
Wales  of  the  waters  that  make  the  Mur- 
ray River.     But  if   the  provision  we  have 
already  be  not  sufficient,  there  is  a  dispo- 
sition on  the  part  of  both  colonies  to  make 
some   further   specification   to    make  the 
matter    clearer    than    it   now  stands,  so 
that    the    interests    of    those    concerned 
in  the  navigation  of  the  Murray  shall  be 
absolutely   safeguarded.     Although    their 
waters  cannot  be   taken  from  Tasmania 
and    Western    Australia,    and    although 
those  colonies  can  hope  for  nothing  from 
the  waters  of  the  rest  of  Australia,  still 
they  have  a  very  material  interest  in  this 
question,  when  it  comes  to  be  a  matter  of 
federal  concern,  because  it  is  quite  possible 
that  the  Federal  Government,  supported 
by  the  Federal  Parliament,  may  go  in  for 
a  very  costly  system  of  irrigation  works, 
and  a  very  costly  system  of  locking  the 
tributaries  of  the  Murray  ;  and  there  is  no 
doubt   that,  if   that  were  done,  Western 
Australia   and    Tasmania  would  have   to 
share  the  cost.      They  would  gladly  share 
any  expenditure  it  was  desirable,   in   the 
interests  of  Australia  as  a  whole,  that  they 
should  share.       I  merely  mention  the  fact 
to   show   that  we  have  a  living,   if  only 
a  prospective,   interest  in  the  solution  of 
this  question.      I  support  the  proposal  of 
the  leader  of  the  Convention. 

Sir    JOSEPH    ABBOTT   (New  South 
Wales).  —  As    one    who    is    fairly    well 
[Sir  Edward  Braddon. 


acquainted  with  most  of  the  rivers  running 
through  New  South  Wales,  it  has  always 
struck  me  that  it  was  unjust  to  that  colony 
that  the  right  to  deal  with  these  rivers, 
starting  in  the  New  England  district,  and 
extending  right  down  the  Darling  to  the 
Murray,  for  the  purpose  of  developing  her 
territory,  should  be  taken  away  from  that 
state.  We  have  heard  a  great  deal  about 
the  difficulties  in  federating  our  railways, 
and  one  of  the  strongest  arguments  used 
against  the  federation  of  the  railways  was  • 
that  if  the  Commonwealth  controlled  the 
railways,  the  states  would  be  unable 
to  develop  their  respective  territories. 
With  regard  to  these  rivers,  so  long  as 
the  control  of  the  navigation  alone  is 
given  to  the  Commonwealth,  and  not 
interfering  with  the  rights  of  irrigation 
in  regard  to  the  state,  I  can  see  very 
little  difficulty  in  it.  I  am  one  of  i 
those  who  believe  it  is  incompatible  to  | 
have  navigation  and  irrigation.  We  have 
no  source  of  supply  in  Australia  which 
gives  sufficient  water  for  both  purposes, 
and  if  the  Darling  River  is  made  navigable 
in  ordinary  seasons,  as  it  is  in  flood-times, 
from  Walgett  to  Wentworth,  then  in  dry 
seasons  there  will  be  absolutely  no  water 
for  irrigation.  Now  we  in  New  South 
Wales  look  forward  to  the  development  of 
an  enormous  territory  lying  away  to  the 
west  of  the  Darling,  and  lying  to  the  east 
from  the  junction  of  the  Narran  River. 
We  hope  by  means  of  irrigation  to  be  able 
to  occupy  that  country.  At  the  present 
time  we  have  from  7,000,000  to  10,000,000 
of  acres  of  land  in  that  country  absolutely 
unoccupied  from  the  want  of  water  and 
through  the  presence  of  the  rabbits.  If 
the  control  of  this  river  and  every  sub- 
sidiary stream  is  to  be  taken  away  from 
the  state,  then  you  may  say  good-bye  to 
settlement  in  that  portion  of  the  territory 
of  New  South  Whales.  It  will  be  abso- 
lutely impossible  to  settle  that  country, 
unless  the  state  can  establish  a  system  of 
irrigation  to  supply  water  throughout  the 
length  and  breadth  of  it.  People,  unless 
they  have  travelled  through  that  country, 
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can  have  no  conception  of  the  magnitude 
of  its  area.  Most  of  these  rivers  which 
are  spoken  of  as  tributaries  of  the 
Darling  are  generally  dry.  It  is  only 
in  an  extraordinary  season  that  the 
Darling  is  navigable,  and  if  it  is  made 
navigable  in  all  seasons,  then  it  will  be 
impossible  to  draw  the  water  away  for 
irrigation  purposes.  I  think  these  pro- 
posed suggestions,  that  irrigation  and 
navigation  should  go  jtogetjiejv  are  abso- 
lutely impossible  and  worthless.  We  have 
heard  a  great  deal  from  South  Australia, 
and,  as  I  said  at  the  Convention  in  Ade- 
laide, South  Australia  was  not  treated 
with  that  courtesy  which,  as  a  neighbour- 
ing state,  she  was  entitled  to  in  regard  to 
these  waters.  I  have  yet  to  learn  that 
South  Australia  has  made  any  attempt  to 
utilize  the  waters  of  the  Murray  for  the 
development  of  her  own  country.  But 
the  moment  the  Government  of  New 
South  Wales  appointed  a  commission — of 
which  my  honorable  friend  (Mr.  Lyne) 
was  chairman — to  consider  this  question 
of  conservation,  that  moment  South  Aus- 
tralia got  up  in  arms,  and  it  has  been  a 
nightmare  to  her  public  men  ever  since, 
that  New  South  Wales  is  likely  to  do,  with 
regard  to  the  waters  flowing  through  its 
territory,  what  they  themselves  have 
never  attempted  to  do. 

Mr.  Solomon. — Look  at  the  village 
settlements. 

Sir  JOSEPH  ABBOTT.— Your  village 
settlements  !  On  the  banks  of  the  Murray 
River  you  are  starving  settlers  at  the 
expense  of  the  state.  We  do  not  want 
that  kind  of  settlement. 

Mr.  Gordon. — Renmark  is  just  as  pros- 
perous as  any  settlement  on  the  Murray. 

Sir  JOSEPH  ABBOTT.-- We  want  to 
irrigate  country,  and  let  the  people  depend 
entirely  on  their  own  ability  to  settle  the 
lands.  Without  the  water  it  will  be 
absolutely  impossible  for  the  people  to  do  so. 
As  I  asked  before,  why  not  federate  your 
railways?  No,  you  will  not  do  that,  because 
the  answer  to  that  is  :  Each  state  wants 
to  develop  its  own  territory,  and  they  are 


not  going  to  depend  on  the  Commonwealth 
for  that  purpose.  I  am  surprised  that  the 
South  Australian  people  do  not  say  fede- 
rate our  coal  mines.  Why  not  federate 
them?  It  would  be  just  as  reasonable  to 
make  our  coal  mines  federal  as  to  make 
our  waters  federal.  WThy  not  federate  the 
coal  mines,  and  declare  that  they  shall  be 
controlled  by  the  Commonwealth?  While  I 
would  be  very  willing  to  concede  the  Murray 
River  and  some  portion  of  the  Darling,  I 
certainly  would  not  concede  anything 
which  would  prevent  our  own  state  from 
developing  its  lands  in  its  own  way, 
and  these  proposals  which  I  have  heard 
made  by  the  right  honorable  member 
(Sir  John  Downer)  and  suggested  by  the 
honorable  member  (Mr.  Symon)  will,  I 
think,  prevent  the  state  of  New  South 
Wales  from  developing  its  own  territory. 
Honorable  members  must  realize,  when 
they  begin  to  speak  of  irrigation,  that 
Australia  is  unlike,  perhaps,  any  other 
country  where  a  system  of  irrigation 
has  been  established.  We  recently,  in 
New  South  Wales,  employed  one  of  the 
greatest  known  experts,  and  what  was 
the  result  ?  His  report  was  that  you 
had  better  leave  things  as  they  are. 
If  the  Darling  is  to  be  taken  from  us  for 
the  purpose  of  navigation  to  South  Aus- 
tralia, and  the  Murray  is  to  be  taken  from 
us,  what  are  we  to  do  with  our  intermediate 
country  ?  Because  it  was  proposed  that 
the  control  of  every  one  of  the  streams, 
whether  navigable  or  not,  should  be 
handed  over  to  the  Commonwealth,  and 
it  was  pointed  out  in  Adelaide  that  if  that 
were  done  New  South  Wales  would  have 
no  power  to  enter  on  any  irrigation  works 
whatever  in  the  New  England  district, 
because  to  do  so  would  be  interfering  with 
the  tributaries  of  the  Namoi,  and  affect- 
ing the  navigability  of  the  streams.  I 
hope  some  reasonable  and  fair  amend- 
ment will  be  suggested  which  we  can  all 
accede  to  in  the  morning,  and  which  will 
have  the  effect  of  preventing  things  being 
done  which  will  hinder  the  development 
of    the    territory    of  New   South   Wales ; 
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inasmuch  as  any  proposal  having  that 
effect  would  certainly  not  be  acceptable 
to  the  people  of  that  country. 

Mr.  SYMON  (South  Australia).— Allow 
me,  sir,  to  suggest  a  form  of  words  which 
may  commend  themselves  to  many  hon- 
orable members  as  suitable  for  insertion 
in  substitution  for  the  existing  proposal. 
Clause  52  begins  as  follows  : — 

The  Parliament  shall,  subject  to  the  pro- 
visions of  this  Constitution,  have  full  power  and 
authority  to  make  laws  for  the  peace,  order, 
;uid  good  government  of  the  Commonwealth, 
with  respect  to  all  or  any  of  the  matters  follow- 
ing, that  is  to  say  : — 

I  propose  to  insert  the  following  sub- 
section : — 

Navigable  rivers  flowing  in,  through,  or  be- 
tween two  or  more  states,  so  far  as  may  be 
necessary  for  the  improvement  of  their  naviga- 
bility, with  a  just  regard  to  the  necessities  of 
water  conservation  and  irrigation. 

The  CHAIRMAN.— If  any  other  honor- 
able member  wishes  to  propose  an  amend- 
ment, he  may  as  well  state  it  now.  The 
whole  of  the  amendments  will  be  printed 
to-morrow. 

Mr.  BARTON  (New  South  Wales).— 
I  have  written  out  something  which  may 
be  considered  by  honorable  members.  I 
think  we  are  now  in  the  stage  in  which 
one  will  not  be  supposed  to  be  very  hard 
and  fast  in  any  proposal  he  makes.  I 
simply  suggest  this  proposal  for  considera- 
tion. The  matter  is  too  important,  I 
think,  to  be  the  subject  of  any  rigid  or 
obstinate  proposal  at  the  present  moment. 

Navigation  and  the  irrigation  of  the  River 
Murray  from  the  point  at  which  it  becomes 
the  boundary  of  New  South  Wales  and  Victoria 
to  the  sea,  but  so  that  the  state  or  all  the 
citizens  of  the  state  may  continue  in  the 
reasonable  conservation  of  the  water  of  the 
rivers  in  the  state. 

Mr.  McMILLAN  (New  South  Wales).— 
It  is  with  some  reluctance  that  I  address 
the  Convention  at  all  on  this  subject,  after 
the  very  long  and  somewhat  desultory  de- 
bate which  we  have  had  to-day.  It  seems 
to  me  that  the  proposals,  first  of  my  hon- 
orable friend  (Sir  John  Downer)  and  now 
of  Mr.  Symon,  have  added  very  much  to 
[Sir  Joseph  Abbott. 


the  complication  of  the  whole  question. 
It  would  be  far  better  for  us  to  keep 
clearly  before  us  the  one  issue  which  we 
have  had  from  the  very  beginning  of  this 
discussion — the  question  to  what  extent 
you  can  secure  the  navigability  of  the 
Murray  without  interfering  with  the 
rights  of  the  particular  states  affected. 
Now,  of  course,  any  one  in  discussing 
this  question — especially  a  layman — feels 
under  a  great  disadvantage,  because  there 
are  two  large  subjects  involved  :  The  ques- 
tion of  law,  and  the  technical  question  con- 
nected with  water  conservation  and  irriga- 
tion ;  and  I  feel,  from  the  debate  which 
has  taken  place  upon  this  subject,  that  we 
are  not  at  all  well  versed  on  either  of 
these  matters.  Indeed,  it  seems  to  me, 
from  what  I  have  heard,  that  it  is  a  ques- 
tion, as  the  Bill  now  stands,  whether  there 
is  not  an  implied  right  of  the  Common- 
wealth to  do  exactly  the  thing  which  New 
South  Wales  is  trying  to  prevent. 

Mr.  Barton. — Sub-section  (1)  of  this 
clause  allows  the  Commonwealth  to  regu- 
late trade  and  commerce. 

Mr.  McMILLAN.— I  do  not  think  the 
question  of  trade  and  commerce  should  be 
mixed  up  with  this  question.  It  is  a  very 
specific  question,  upon  which  depends  the 
prosperity  of  a  large  portion  of  the  colony 
of  New  South  Wales.  After  all,  if  we  go 
to  the  root  of  the  question,  it  is  one 
involved  in  the  rainfall  of  these  colonies. 
We  have  rainfall  now  in  two  ways.  Some 
parts  of  our  colony  have  a  very  small  rain- 
fall throughout  the  year — only  5  or  6 
inches  ;  other  parts  have  a  rainfall  which 
comes  at  specific  periods  with  tropical 
severity.  And  it  is  absolutely  necessary, 
if  these  portions  of  Australia  are  to 
be  made  fit  for  cultivation,  that  that 
water  should  be  conserved.  The  fact  is 
that  the  question  that  we  have  got  to  deal 
with  is  not  so  much  irrigation  as  the  con- 
servation of  water.  My  difficulty  is  this  : 
Can  you  frame  any  clause  by  any  human 
inventiveness  by  which  you  will  prevent  a 
colony  like  New  South  Wales  interfering 
with  the  navigability  of  the  Murray,  andt 
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ab  the  same  time  not  give  over  absolutely 
to  the  Commonwealth  the  sovereign  rights 
over  that  stream  1  I  do  not  believe  you 
can.  I  believe  it  is  simply  either  a  ques- 
tion of  handing  over  either  the  whole 
matter  to  the  Federal  Commonwealth,  or 
making  such  specific  provisions  in  the  Bill 
as  to  keep  the  control  of  the  river  system 
intact  in  New  South  Wales.  Now,  so  far  as 
South  Australia  is  concerned,  the  question 
is  a  very  simple  one  indeed,  because  South 
Australia  might  be  able  to  use  a  large 
amount,  of  the  water  of  the  Murray  for 
irrigation  or  conservation  purposes  without 
interfering  with  the  navigability  of  the 
river,  and  it  would  be  hard  to  say  at  any 
particular  time  that  they  were  interfering 
with  it.  On  the  other  hand,  take  the 
position  of  the  Darling  and  the  Murrum- 
bidgee.  These  two  rivers  are  at  times 
simply  pools.  And  there  is  another 
matter  connected  wTith  the  case  of  these 
rivers.  We  have  had  too  little  in  this 
debate  of  a  practical  character.  A 
large  amount  of  the  volume  of  water  that 
flows  down  these  rivers  never  reaches  the 
Murray  at  all,  and  the  conservation  of  this 
water  does  not  affect  the  question  of  the 
Murray  in  any  respect.  It  does  seem  to 
me  that  we,  as  representatives  of  New  South 
Wales,  have  got  a  very  serious  charge  in 
this  matter.  I  have  never  been  accused 
of  a  want  of  federal  spirit.  I  have  been 
ready  in  everything  of  large  import  which 
clearly  applies  generally  to  the  Common- 
wealth to  leave  the  matters  in  the  hands 
of  the  Federal  Government.  But  I  feel 
that  this  is  one  of  those  questions  which 
is  not  at  all  analogous  with  the  position 
taken  up  in  regard  to  trade  and  commerce, 
railways,  and  such  like  questions.  We 
have  in  this  matter  to  deal  with  the  effects 
of  our  action  upon  the  people  of  our  own 
country,  and  it  would  be  suicidal  for  us — 
and  I  am  not  now  threatening — in  any 
way  to  load  this  Bill  with  any  general 
power  which  may  create  suspicion  and 
alarm.  Tt  is  far  better  in  the  interests 
of  federation  that  we  should  leave  to  the 
future  some  extension  of  the  federal  spirit 


than  that  now,  even  though  ideally  right, 
though  right  in  the  abstract,  we  should 
put  into  this  Constitution  an  elastic  pro- 
vision such  as  that  proposed  by  my  hon- 
orable friend,  which  may  be  very  poetical, 
which  may  be  in  the  direction  of  justice,  but 
which,  after  all,  so  far  as  I  can  see — with- 
out any  legal  knowledge — is  practically  the 
same  thing  as  handingoverthe  whole  power. 
I  would  like  to  be  informed  by  any  legal 
member  of  this  Convention  whether  if  the 
proposal  of  my  honorable  friend  (Mr. 
Symon)  becomes  part  of  this  clause  it  is 
not  practically  and  essentially  everything 
that  South  Australia  desires  ? 

Mr.  Isaacs. — It  does  not  include  the 
Lachlan,  Darling,  or  the  Murrumbidgee. 

Mr.  McMILLAN. — You  never  can  tell 
what  is  a  navigable  river.  You  might 
have  this  position — that  a  colony  by  the 
expenditure  of  its  own  money  might  make 
a  river  navigable  during  a  certain  part  of 
its  course,  and  then  under  the  proposed 
provision  of  this  Bill  it  lapses  entirely 
into  the  hands  of  the  Federal  Parliament. 

Mr.  Isaacs. — This  does  not  give  them 
control  over  any  of  those  rivers. 

Mr.  McMILLAN.— I  think  all  this  ex- 
traordinary question  with  regard  to  the 
possibility  of  the  navigation  of  the  River 
Murray  being  a  slight  matter  compared 
with  irrigation,  ought  not  to  intrude  itself. 
We  have  two  main  questions  before  us — 
the  question  of  the  navigation  of  the 
Murray,  and  the  use  of  its  tributaries. 
Will  any  one  tell  us  at  the  present 
moment  that  those  tributaries  are  navi- 
gable rivers  1  They  cannot  in  any  sense 
be  considered  navigable.  If  they  are  not 
navigable  rivers  now,  the  question  is :  Has 
not  New  South  Wales  the  right  from  this 
time  on,  from  the  creation  of  this  Com- 
monwealth, to  deal  with  them  not  as 
navigable  rivers,  but  as  streams  for  the 
conservation  of  water?  Because  if,  at  the 
beginning  of  the  Commonwealth's  work, 
there  was  an  embargo  placed  upon  the 
management  of  these  rivers,  which  are 
so  intimately  connected  with  the  de- 
velopment  of    our    great  landed    estate, 
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it   would    create   an    amount  of  friction, 
which  is  one  of  those  tilings  which  we  are 
absolutely  bound  to  avoid  in  framing  this 
Constitution,  and  would   tend   to  confuse 
the  meaning  of  the  Bill.     I  have  heard 
some  contradictory  remarks  by  some  hon- 
orable members  upon  this  point.     At  one 
time  they  tell  us  that  we  should  make  our 
Constitution  so  clear  that  there  can  be  no 
reason  to  mistake  its  purport.     On    the 
other  hand,  there   is  a  proposal  to  intro- 
duce a  fine  poetical  set  of  words,  which 
leave  it  practically  to  the  benevolence  of 
the  Central  Government  to  do  as  it  pleases. 
To  my  mind   it  is  better  to  face  the  one 
question  :    Whether  it  is  possible  for  us  to 
introduce  any  words  into  this  Constitution 
which  will  enable  the   navigation  of  the 
River  Murray   to  be  kept  intact,  and  at 
the    same    time    not    interfere    with    the 
powers  of  conservation  or  irrigation  which 
belong  to  the  states.       If  I  could  see  any 
solution   of  the  difficulty  in  that  way,  I 
should  be  the  first  to  embrace  it,  but  it 
does  seem  to  me  that  this  is  one  of  those 
things  in  which  you  can  have  no  compro- 
mise without  practically  giving  up  your 
principle.     Therefore,    I,   as  far  as  I  can 
see  at  the   present   moment,    shall,    per- 
sonally   speaking,    only    be    agreeable    to 
such  a  provision  being  made  in  this  part 
of  the  Bill  as   will  definitely  state  that, 
for  purposes  of  its  own,  all  rights  should 
remain    intact    to    the    colony    of    New 
South  Wales  in  those   great   tributaries. 
The  honorable  and  learned  member  (Mr. 
Barton)  consulted  me  when  he  was  sending 
the  telegram  to  Mr.  Russell,  and  I  asked 
him  to  inquire — and  this  is  a  very  impor- 
tant question — if  we  could,  under  any  plan 
that  might  be  adopted  for  the  conservation 
of  water  in  the  tributaries  of  the  Murray, 
interfere  with  the  navigability  of  the  main 
river  ? 

Mr.  Glynn. — Mr.  Russell  assumes  that 
the  whole  of  the  flood  water  would  be  kept 
back  by  locks,  which  is  impossible. 

Mr.  McMILLAN. — The  question  is  one 
bo  full  of  technicality  that  it  is  difficult 
for  an  ordinary  person  to  give  an  opinion 
[Mr.  McMillan. 


upon  it,  but  will  any  one  tell  me  how  any 
Government  could  possibly  adjudicate  upon 
a  matter  of  this  kind  ?     It  is  well  enough 
to  say  that  you  will  have  a  special  commis- 
sion  for  railway  rates,  and  to  deal  with 
other  matters  which  a  dozen  business  men 
sitting  together  could  easily  settle  among 
themselves  ;  but  this  is  a  very  much  more 
complicated  question.     Who  is  to  say  to 
what    extent     the    navigability    of    the 
Murray    is    being   interfered  with?     We 
know  well  enough   that  at  certain  times 
the  Murray  is  almost  dry  in  parts.     Sup- 
posing that  at  such  a  period  water  derived 
from   tropical   rains  in   Queensland    were 
conserved  in  distant  parts  of  the  Darling 
— which  water,    if  not    conserved,  would 
simply  sink  into  the  sand  and  never  find 
its  way  to  the  sea — would  not  the  Federal 
Government  say — "  We    are     not    quite 
sure  that  the  conservation  of  this  water 
is    interfering    with    the    navigability    of 
the  Murray ;    but  the  Murray   has  gone 
down  below  its  navigable  point,  and  as  we 
are  the  trustees  of  the  river,  we  say  that, 
at  any  rate,  the  chance  is  that  it  is  being 
interfered  with."     The  conditions  of  these 
rivers  are  so  complex  that  it  is  impossible 
to  frame  a  rule  which  it  would  be  safe  to 
put  into  the  hands  of  such  a  tribunal.     It 
is  not  as  if  we  in  New  South  Wales  were 
showing  an  anti-federal  spirit ;  we  are  not 
asking  for  anything  which  really  belongs 
to  the  other  colonies.  Will  any  man  tell  me 
that  a  river  like  the  Darling,  which  winds 
and  meanders  for  hundreds,  probably  for 
thousands,  of  miles  entirely  through  New 
South  Wales   territory,  can,  in  any  sense, 
be  looked  upon  as  a  federal   river?      It 
seems  to  me  that  all  argument  is  against 
the  contention  of    my    honorable    friend 
from  South  Australia. 

Mr.  Holder. — The  navigability  of  the 
Murray  frequently  depends  upon  the  flow 
of  the  Darling. 

Mr.  McMILLAN. — Yes;  but  who  is  to 
say  when  it  does?  Supposing  that,  owing 
to  the  prevalence  of  unusual  conditions, 
the  flow  of  the  Murray  is  reduced  below 
navigation  point;  if  the  weirs  and  locks 
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upon  the  Darling  are  removed,  the  navi- 
gation of  the  Murray  may  be  improved  to 
some  slight  extent,  though  probably  not  at 
all ;  but,  on  the  other  hand,  a  large  num- 
ber of  settlers  will  be  absolutely  ruined. 
The  more  this  question  is  looked  into,  the 
more  complicated  and  dangerous  it  appears. 
It  is  one  of  those  things  which  ought  to 
be  allowed  to  work  themselves  out  in  the 
experience  of  the  Commonwealth.  Instead 
of  attempting  to  face  it  in  this  heroic 
way  we  ought  simply  to  do  what  appears 
to  be  bare  justice,  and  leave  it  to  the 
development  of  the  future.  It  is  very 
well  known  that,  in  all  matters  where 
mere  local  politics  can  be  cast  aside,  I 
have  always  thrown  in  my  lot  for 
federation,  and  generally  with  the 
smaller  colonies ;  but  I  think  that  the 
absolute  unanimity  of  the  representatives 
of  New  South  Wales  upon  this  point  should 
tell  very  strongly  upon  the  verdict  of  the 
Convention.  If  I  might  refer  the  matter, 
as  one  or  two  other  honorable  members 
have  done,  to  the  representatives  of  the 
two  colonies  which  appear  to  form  the 
jury  upon  this  occasion,  I  would  say  to 
them  that  I  think  that  the  whole  burden 
of  proof  lies  upon  the  other  side,  and  that, 
as  the  representatives  of  New  South  Wales 
have  given  such  strong  expression  to  their 
unanimous  feeling  upon  the  subject,  they 
ought  to  hesitate  before  voting  against 
what  we  believe  to  be  the  real  interests  of 
our  colony  and  what  we  consider  to  be  the 
opinion  of  our  people.  Although  I  should 
be  sorry  to  prevent  any  attempt  at  what 
is  called  compromise,  I  am  very  much 
inclined  to  think  that  in  regard  to  this 
matter  an  endeavour  to  that  end  will 
only  lead  to  a  wTaste  of  time.  If  we  stick 
to  the  text  of  the  Bill,  and  make  the 
federal  authority  the   negotiator  between 

the    states,    I    think   we   shall   serve  the 

interests  of  federation  better. 

"    Progress  was  then  reported. 

FOUNDATION  DAY. 
Mr.   BARTON  (New  South  Wales).— I 
have  ascertained  from  Sir  George   Turner 


that  next  Wednesday,  which  is  kept  as  a 
strict  holiday  in  New  South  Wales,  is  also 
observed  as  such  in  Victoria,  and  the  pro- 
bability is  that  honorable  gentlemen  would 
prefer  not  to  sit  upon  that  day.  We  are 
not  under  the  same  urgency  as  to  time  as 
we  were  under  in  Adelaide ;  therefore,  I 
shall  not  press  honorable  members  to  sit 
then,  as  I  know  that  I  can  rely  upon 
their  co-operation  at  a  later  stage  of  the 
session. 

The  Convention  adjourned  at  five  min- 
utes to  live  o'clock. 


TUESDAY,  25th  JANUARY,  1898. 


Petitions— Representation  of  Queensland— Commonwealth 
of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

PETITIONS. 

Mr.  WALKER  (New  South  Wales).— 
I  have  the  honour  to  present  a  petition 
from  the  Christian  Endeavour  Council  of 
New  South  Wales,  numbering  15,000  mem- 
bers, in  which  a  respectful  request  is  made 
for  the  recognition  of  Almighty  God  in  the 
Commonwealth  of  Australia  Bill.  I  beg 
to  propose  that  the  petition,  which  is 
respectfully  worded,  be  received  and  read. 

The  motion  was  agreed  to. 

The  Clerk  read  the  petition,  as  fol- 
lows : — 

The  petition  of  the  undersigned  humbly 
sheweth — That, 

At  a  meeting  of  the  Christian  Endeavour 
Council  of  New  South  Wales,  representing 
15,000  endeavourers,  held  in  Sydney,  10th 
December,  1897,  the  following  resolutions  were 
unanimously  carried  : — 

First.  That  in  the  opinion  of  this  council  no 
scheme  of  federation  will  be  acceptable  to  the 
great  body  of  the  people  of  this  colony  which 
does  not  recognise  Almighty  God  as  the 
Supreme  Ruler  of  Nations  and  Fountain  of 
all  Law  and  Authority  ;  and 

Second.  That  in  view  of  the  strong  convic- 
tion held  by  us  on  this  subject,  your  petitioners 
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would  humbly  pray  that  such  recognition  be 
inserted  in  the  preamble  of  the  said  Constitu- 
tion or  in  one  of  the  clauses  thereof. 

And  your  petitioners,  as  in  duty  bound,  will 
ever  pray. 

Mr.  FRASER  (Victoria)  presented  two 
petitions  from  electors  of  Victoria,  pray- 
ing the  Convention,  in  framing  the  Consti- 
tution of  Federated  Australia,  to  provide 
for  election,  especially  of  senators,  by 
means  of  the  Hare  system  of  voting. 

The  petitions  were  received. 

REPRESENTATION  OF 
QUEENSLAND. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  beg  to  give  notice  that  I  will 
move,  at  the  meeting  of  the  Convention 
this  day  week — 

That  this  Convention  desires  to  express  its 
deep  regret  at  the  fact  that  no  opportunity  has 
been  afforded  to  the  people  of  Queensland  to 
take  part  in  its  deliberations. 

The  PRESIDENT.— I  would  like  to 
remark,  with  reference  to  that  notice  of 
motion,  that  although  I  do  not  propose,  at 
this  moment,  to  rule  it  out  of  order,  I 
will  require  to  consider  very  carefully 
whether  it  is  within  the  functions  of  this 
Convention  to  deal  with  a  matter  of  that 
description. 

Sir  JOSEPH  ABBOTT.— At  the  last 
sitting  of  our  Convention  I  was  the  only 
member  who  dared  to  express  the  opinion 
that  Queensland  was  not  earnest  in  its 
protestations  about  joining  the  Conven- 
tion. My  honorable  friend  (Sir  John 
Forrest)  said  I  would  live  to  regret  the 
words  I  had  then  uttered.  Now,  I  want 
to  show  the  Convention  and  the  public 
of  Australia  that  I  do  not  regret  the 
words  I  then  uttered,  because  what  I  then 
said  has  all  been  proved  to  be  correct.  Of 
course,  Mr.  President,  if  you  think  the 
motion  is  out  of  order  I  withdraw  it  at 
once  ;  but,  if  it  is  out  of  order,  so  was  the 
motion  of  Mr.  Barton,  offering  the  con- 
gratulations of  the  Convention  to  the 
Queensland  people. 

The  PRESIDENT.— I  do  not  think 
that  the  motion  proposed  by  the  leader  of 


the  Convention  was  out  of  order,  but  I  do 
take  the  responsibility,  after  having  heard 
the  honorable  member,  of  ruling  that  the 
notice  of  motion  which  he  has  given  is  out 
of  order,  as  attempting  to  express  the 
opinion  of  this  Convention  with  reference 
to  the  conduct  of  a  Government  which  is 
not  represented  here. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  Monday, 
24th  January)  was  resumed  on  sub-section 
(31)  of  clause  52— 

The  control  and  regulation  of  the  navigation 
of  the  River  Murray,  and  the  use  of  the  waters 
thereof  from  where  it  first  forms  the  boundary 
between  Victoria  and  New  South  Wales  to  the 
sea. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  South  Australia — 

Omit  "river,"  insert  "rivers." 

Mr.  GORDON  (South  Australia).— I  de- 
sire to  ask  if  the  various  amendments  are 
in  print  1 

The  CHAIRMAN.— The  amendments 
are  in  print,  but  proofs  of  them  have  only 
just  come  in.  They  will  be  handed  round 
now. 

Sir  Joseph  Abbott. — They  should  have 
been  available  overnight. 

The  CHAIRMAN.— I  have  no  control 
over  the  printing-office.  I  understand  it 
in  the  wish  of  the  committee  that  the 
amendment  which  is  before  the  committee, 
to  strike  out  the  word  "river,"  with  a 
view  of  inserting  "rivers,"  be  temporarily 
withdrawn  in  order  that  the  prior  amend- 
ments may  be  moved.  I  shall  put  it  for- 
mally to  the  committee. 

Mr.  GORDON  (South  Australia).— That 
was  the  case  at  one  part  of  yesterday's 
proceedings.  I  asked  leave  to  withdraw 
my  amendment,  but  afterwards  I  got  leave 
to  withdraw  my  request  to  withdraw  my 
amendment,   so  the  position   stands  that 
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the  committee  is  discussing  the  substitu- 
tion of  the  word  "river"  for  "rivers." 

The  CHAIRMAN.— I  never  put  it  to  the 
committee  that  the  amendment  be  with- 
drawn. As  a  matter  of  fact,  it  is  not  the 
amendment  of  Mr.  Gordon,  but  of  one  of 
the  branches  of  the  Legislature  of  South 
Australia. 

Mr.  GORDON.— Yes,  except  that,  as  I 
assumed  charge  of  it,  you  allowed  me  to 
make  the  request  to  withdraw  it.  I  made 
that  request,  but  afterwards  I  begged 
leave  to  withdraw  my  request  to  withdraw 
the  amendment. 

The  CHAIRMAN.— Undoubtedly.  At 
the  present  moment  the  question  is  that 
the  word  "river"  be  omitted,  with  a  view  to 
the  insertion  of  the  word  "  rivers,"  but  I 
understood  that  it  was  the  wish  of  the 
committee  that  that  amendment  should  be 
withdrawn  from  consideration  at  present. 
Whether  that  is  so  or  not,  it  is  for  the 
committee  to  express  an  opinion.  Of 
course,  any  one  member  can  object  to  the 
amendment  being  withdrawn.  I  will  put 
it  that  the  amendment  before  the  Chair  be 
withdrawn  for  the  present. 

The  amendment  was  withdrawn. 

Sir  George  Turner. — What  is  before 
the  Chair  now  1 

The  CHAIRMAN.— Nothing  but  the 
clause. 

.  Sir  GEORGE  TURNER  (Victoria).— 
When  this  matter  was  being  discussed  in 
Adelaide  \evy  few  of  us  thought  that  it 
was  of  the  vast  importance  which  its  dis- 
cussion here  during  the  last  two  or  three 
days  has  proved  it  to  be,  and  when 
the  division  was  taken  very  few  of  us 
thought  that  the  result  of  that  division 
might  or  might  not  be  vital  to  the  in- 
terests of  any  one  colony.  On  that  occasion 
I  myself  was  in  very  grave  doubt  as 
to  what  was  the  proper  course  to  pursue, 
and  I  then  voted  against  the  proposals  of 
South  Australia,  knowing  that  by  so  doing 
I  would  have  another  opportunity  at  the 
adjourned  meeting  of  having  the  matter 
more  fully  discussed,  and  ascertaining  in 
reality  what  was  the  best  course  to  pursue 


— and,  therefore,  while  on  that  occasion  I 
took  up  a  position  adverse  to  the  colony 
of  South  Australia,  it  must  not  be 
thought  that  because  I  voted  in  that  way 
on  that  occasion  I  am  bound  now, 
after  fuller  thought,  and  after  hearing 
all  the  discussion,  to  vote  in  the 
same  direction.  The  colony  of  Victoria 
is  interested  to  some  extent  in  this 
provision  with  regard  to  the  waters  of 
the  River  Murray.  As  far  as  I  have  been 
able  to  ascertain  from  the  Water  Supply 
department  of  this  colony,  we  really  do 
put  into  the  River  Murray  more  water 
than  the  colony  of  New  South  Wales. 

Mr.  Lyne. — In  the  upper  parts,  but  not 
in  the  lower  parts. 

Sir  GEORGE  TURNER.— Well,  all 
along  the  river,  as  far  as  I  have  been  able 
to  ascertain. 

Mr.  Lyne. — Oh,  no. 

Sir  GEORGE  TURNER.— At  all  events, 
we  do  put  into  the  River  Murray  a  very 
considerable  amount  of  water,  and  a  very 
large  amount  also  comes  from  a  portion  of 
Queensland.  So  that  Queensland,  New 
South  Wales,  Victoria,  and  South  Austra- 
lia all  contribute  towards  the  supply  of 
the  water  in  that  particular  river.  Now, 
I  think  the  debate  has  shown  us  that 
no  one  colony  desires  to  do  anything  that 
is  unfair  or  unreasonable  to  any  of 
the  other  colonies.  New  South  Wales 
simply  says — "  We  have  got  this  river,  and 
you  are  asking  us  to  make  a  compromise 
by  giving  away  something  and  giving  us 
nothing.  That  is  not  a  compromise." 
However,  I  do  not  propose  to  debate  the 
question,  which  has  been  so  fully  thrashed 
out,  as  to  whether  the  waters  in  question, 
by  law,  or  by  international  law,  or  by  any 
other  means,  really  belong  to  the  colony 
of  New  South  Wales.  A  portion  of  the 
w7ater  falls  from  the  heavens  in  that  par- 
ticular colony ;  but  I  say  that,  so  far  as  I 
can  see,  that  water  ought  to  be  considered 
as  common  property.  Some  of  the  colonies 
are  anxious  that  the  water  should  be  so 
conserved  as  to  have  the  rivers  that  are 
now   navigable   navigable  hereafter,    and 
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they  are  afraid — more  especially  the  colony 
of  South  Australia — that  particular  colony 
is  afraid  that  if  New  South  Wales  has  the 
sole  control  of  the  water  of  the  river  and 
its  tributaries,  New  South  Wales  may 
so  deal  with  those  waters  as  to  prevent 
the  river  being  navigable  in  South  Aus- 
tralia. I  myself  have  no  fear  that 
anything  of  the  kind  will  happen.  In 
the  past,  New  South  Wales  appears  to 
have  dealt  with  the  waters  in  such  a  way 
as  not  to  unduly  interfere  with  the  navi- 
gability of  the  river,  and  I  believe  that  if 
we  do  not  federate  New  South  Wales  will 
pursue  that  line  of  action  in  the  future. 
Then  New  South  Wales  appears  to  be 
afraid  that  they  will  not  have  the  same 
control  of  the  waters  in  question  if  this 
control  is  handed  over  to  the  Federal  Par- 
liament. They  appear  to  be  afraid  that 
they  may  then  be  treated  in  such  a  way 
as  not  to  be  able  to  irrigate  portions  of 
their  lands  which  they  desire  to  be  able 
to  irrigate,  and  which  undoubtedly  they 
ought  to  be  permitted  to  irrigate  ;  but  I 
think  that  the  answer  to  that  is  in  the 
figures  quoted  by  my  friend  (Mr.  Wise) 
yesterday.  He  showed  that  such  an  im- 
mense quantity  of  water  was  carried  away 
by  this  river  that  there  is  no  fear  of  either 
colony  being  injured — that  anything  that 
New  South  Wales  might  possibly  do 
with  regard  to  taking  water  away  for 
the  purpose  of  irrigating  cannot  affect 
the  navigation  of  the  Murray,  and  I  am 
certain  that  anything  that  South  Australia 
is  likely  to  do  with  regard  to  navigation  is 
not  likely  to  interfere  with  anything  that 
other  colonies  may  do  with  regard  to  irriga- 
tion. We  have  frequently  heard  the  ex- 
pression "  Trust  the  Federal  Parliament." 
My  friend,  the  Premier  of  New  South 
Wales,  naively  confesses  that  he  is  pre- 
pared to  trust  the  Federal  Parliament 
when  the  difficulties  are  so  great  that  he 
cannot  see  any  way  out  of  them. 

Mr.  Higgins.  —  When  he  cannot  do 
better. 

Sir  GEORGE  TURNER.  —  Probably 
when  he  cannot  do  better.  Now,  I  do  not 
[Sir  George  Turner. 


think  that  that  is  the  course  this  Conven- 
tion ought  to  take.  We  are  here,  as  I 
have  previously  said  with  regard  to  the 
financial  question,  to  negotiate  with  each 
other — wre  are  not  here  to  legislate.  Our 
business  is  to  endeavour,  in  the  way  we 
have  been  doing  the  last  few  days  in 
these  discussions,  to  meet  the  difficulties 
raised  by  one  colony  and  another.  It  is 
our  duty  to  endeavour  to  meet  those 
difficulties,  and  find  some  solution  if  solu- 
tion be  possible;  and  until  we  are  fairly 
satisfied  in  our  own  minds  that  a  solution 
is  absolutely  impossible  we  have  no  right, 
in  view  of  the  solemn  duty  cast  on  us  by 
our  electors,  to  attempt  to  shirk  a  task 
which  it  is  undoubtedly  our  duty  to  per- 
form. In  view  of  the  circumstances,  we 
have  now  to  look  at  the  various  amend- 
ments which  are  put  forward,  and  see 
whether,  from  the  mass  of  matter  which  is 
submitted  for  our  consideration,  we  can 
possibly  devise  some  scheme  which  will 
be  fair  and  equitable  to  all  the  colonies.  I 
gave  utterance  to  my  views  by  an  inter- 
jection yesterday — that  I  believe  that 
irrigation  ought  to  be  our  first  considera- 
tion. It  is  true  that  the  navigation  of 
these  particular  rivers  is  very  valuable 
to  South  Australia.  I  confess  it  is  also 
very  valuable  to  Victoria;  but  I  think 
that  the  question  of  irrigation  is  far 
more  valuable,  at  all  events  to  Victoria, 
than  the  question  of  navigation.  Still, 
I  do  hold  the  view  given  utterance  to 
by  my  colleague  (Mr.  Deakin)  that  the 
twro  subjects  can  easily  be  worked  to- 
gether, if  we  set  our  minds  to  work  and 
devise  a  proper  scheme.  My  difficulty  is 
this :  Can  we,  sitting  here,  50  of  us, 
devise  that  scheme  1  I  believe  we  can- 
not. I  believe  that  if  we  have  all  the 
amendments  before  us  we  will  simply  be 
wrangling  over  them.  We  will  have  all 
our  leading  lawyers  taking  a  word  here 
and  a  word  there,  and  quibbling  about 
them — endeavouring  to  point  out  that  the 
proposal  with  the  particular  word  in  ques- 
tion in  will  mean  that  a  certain  course  of 
action  will  be  pursued,  while  other  men, 
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on  the  other  hand,  will  argue  equally 
strongly  and  forcibly  that  the  pro- 
posal with  that  particular  word  in 
will  mean  something  entirely  different. 
I  believe  that  if  we  attempt  here  to  deal 
with  all  these  amendments  we  will  prob- 
ably spend  a  large  amount  of  time,  and 
we  may  get  up  bad  temper,  which  has 
fortunately  been  absent  from  our  discus- 
sions in  the  past,  and  we  shall  not  arrive 
at  a  very  satisfactory  solution.  New 
South  Wales  is  vitally  interested,  South 
Australia  is  also  interested,  and  so  is  Vic- 
toria in  a  lesser  degree.  I  have  been 
thinking  over  the  matter,  and  I  have  come 
to  the  conclusion  that,  as  in  other  matters, 
perhaps  not  so  important,  we  have  asked 
a  certain  number  from  our  body  to  meet 
with  a  view  of  endeavouring  to  formulate 
something  satisfactory,  and  that  as  that 
has  worked  well,  it  ought  to  do  so  on  this 
occasion.  My  suggestion  is  that,  as  to- 
morrow is  our  great  national  holiday — 
Foundation  Day — some  of  our  delegates 
who  do  not  desire  to  be  present  at  the 
sports  or  the  regatta  might  well  spend  an 
hour  or  two  in  discussing  this  matter 
around  a  table.  I  feel  certain  that  if  we 
were  to  select  two  from  New  South  Wales, 
two  from  South  Australia,  and  two  from 
Victoria,  it  would  be  a  wise  step.  I  leave 
the  other  colonies  out  as  not  being  equally 
interested,  although  I  have  no  objection  to 
two  from  each  of  the  other  colonies  being  on 
this  committee  if  it  is  thought  advisable  by 
the  Convention.  I  feel  no  hesitation  in  say- 
ing that  if  six  gentlemen  meet  together  in 
the  manner  I  suggested,  with  the  valuable 
discussion  which  has  taken  place  in  the 
past  and  the  information  they  now  have 
on  the  whole  subject,  knowing  the  desire 
of  this  Convention  that  all  colonies  should 
be  treated  fairly  and  properly,  and  know- 
ing also  that  our  main  object  is  to  preserve 
the  navigability  of  the  Murray  and  its 
tributaries,  and  to  prevent  the  improper 
use  of  the  water  of  any  of  those  tribu- 
taries so  as  to  interfere  with  the  naviga- 
bility of  the  Murray,  the  committee  might 
very  easily,  from  all  these  amendments,  or 


by  their  own  judgment  and  wisdom,  sug- 
gest a  scheme  which  we  would  all  be 
prepared  to  accept.  When  I  speak  of  the 
tributaries  of  the  Murray,  I  do  not  speak 
only  of  those  in  New  South  Wales,  be- 
cause whatever  is  done  with  regard  to  the 
water  coming  through  New  South  Wales — 
whatever  restrictions  may  be  placed  upon 
its  use — 1  feel  that  in  justice  the  same  re- 
strictions must  be  placed  on  water  coming 
from  Victoria.  We  have  discussed  this  mat- 
ter very  fully.  I  have  no  desire  to  unduly 
trespass  on  the  patience  of  the  Conven- 
tion. My  own  view  is  that  we  should  put 
irrigation  as  the  first  consideration,  and 
navigation  as  the  second  ;  but  I  feel,  after 
studying  these  amendments  and  consider- 
ing the  question,  that  we  shall  fail  unless 
we  carry  out  the  suggestion  which  I  have 
made  for  the  consideration  of  the  Conven- 
tion and  our  leader.  I  feel  satisfied  that 
if  a  committee,  such  as  I  suggested,  can 
agree  upon  a  scheme  which  will  be  accept- 
able to  themselves,  it  will  be  equally  ac- 
ceptable to  the  members  of  the  Convention. 
I  make  this  suggestion  as  a  means  of 
settling  the  difficulty,  and  of  saving  the 
time  of  the  Convention. 

Mr.  HOLDER  (South  Australia).— 
I  regret  that  since  we  rose  last  even- 
ing some  agreement  has  not  been  arrived 
at.  I  hoped,  when  we  rose  yesterday, 
that  this  difficulty  would  have  been 
arranged  before  we  met  this  morning — 
that  the  Drafting  Committee,  or  some  other 
body,  would  have  considered  the  various 
amendments  suggested  ;  and  would  have 
evolved  from  them,  or  from  some  other 
source,  a  compromise  or  a  modification  in 
some  form  which,  by  general  consent  of 
the  states,  might  have  been  agreed  to. 
I  regret  that  has  not  been  done.  I  think 
that,  perhaps,  the  next  best  thing  is 
the  suggestion  of  the  Right  Hon.  Sir 
George  Turner.  I  rose  chiefly  to  express 
the  hope  that  that  suggestion  might  be 
accepted  by  the  leader  of  the  House ; 
and  that,  presently,  wTe  might  have 
this  very  great  stumbling-block  removed 
from    the     path    of      our    progress,       I 
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want,  however,  as  I  am  speaking,  to  say  a 
few  words  on  the  general  aspect  of  the 
case,  and  I  shall  strive  as  far  as  possible 
to  say  what  has  not  been  said,  so  as  to 
avoid  travelling  over  familiar  ground  from 
the  point  of  view  of  South  Australia,  and 
how  it  affects  her  rights.  Frequently  the 
only  method  of  reaching  the  settlers  along 
the  Murray  River,  either  to  send  goods  to 
them  or  to  bring  their  produce  to  market, 
is  the  river  itself.  We  have  not  along  the 
river  parallel  with  it  any  railway  line ; 
therefore  the  whole  of  the  settlers  along 
the  river,  and  they  are  a  rapidly  increasing 
number,  are  dependent  upon  the  river  as  a 
means  of  transit.  At  present  the  river  is 
exceedingly  low  —  I  mean  the  portions 
which  are  wholly  within  the  South  Aus- 
tralian border,  the  South  Australian  terri- 
tory being  on  both  sides — and  there  are 
portions  of  the  river  there  which  are  not 
navigable.  The  settlers  are  not  able,  ex- 
cept at  heavy  cost  and  great  delay,  to 
get  goods  there  or  to  send  their  produce 
to  market.  While  that  is  the  position  in 
South  Australia,  I  wish  to  show  how  the 
River  Darling  affects  the  question.  I 
believe  that  far  up  the  River  Darling  at 
present  there  is  a  freshet  coming  down, 
the  result  of  recent  floods.  At  the  point 
which  it  has  reached  at  present  there  is  a 
3-ft.  rise.  We  are  so  accustomed  to  watch 
the  freshets  in  the  Darling  as  affecting 
the  navigability  of  the  Murray,  that  we 
can  say  almost  to  a  day  when  that  freshet 
will  reach  Overland  Corner,  a  well-known 
point  on  the  Murray.  We  have  been  in 
the  habit  of  calculating  these  things,  the 
navigability  of  the  lower  river  depending 
upon  them  for  many  years  past,  and  I  do 
not  hesitate  to  say  that  the  hope  of  many 
settlers  to-day,  on  both  banks  of  the 
river  in  South  Australia,  is  fixed  on  this 
freshet  coming  down — a  freshet  which 
takes  its  origin  not  only  within  the  boun- 
daries of  New  South  Wales,  but  in  other 
streams  coming  from  the  distant  colony  of 
Queensland.  That  mere  statement  that 
the  navigability  of  South  Australian 
waters  is  dependent  upon  a  freshet  taking 
\Uv    lolder. 


its  origin  in  the  distant  colony  of  Queens- 
land, and  passing  for  hundreds  of  miles 
through  the  colony  of  New  South  Wales, 
shows  what  an  important  question  this  is 
from  a  federal  point  of  view.  Besides  that, 
we  have  on  the  river  banks  those  who  are 
making  a  living,  and  developing  territory, 
by  irrigation.  I  quite  agree  with  what 
was  said  by  the  Premier  of  Victoria  to-day, 
and  by  other  members  yesterday,  as  to  the 
importance  relatively  of  irrigation.  As  to 
the  navigability  of  the  river,  we  find  that 
in  many  parts  of  the  world  a  navigable 
river  is  not  regarded  as  being  so  valuable  as 
railway  communication.  Especially  in  the 
United  States  we  have  frequently  seen 
railways  made  on  both  sides  of  a  navigable 
stream,  thus  indicating  the  superior  effi- 
ciency of  railway  transit  under  certain 
conditions  over  river  transit.  If  that 
be  so — and  it  has  been  shown  in  the 
United  States — I  think  the  time  will 
probably  come  at  no  very  distant  date 
when  we  shall  have  railways  along  the 
river  banks,  which  will  be  preferable  even 
to  the  water-way  as  a  method  of  transit 
for  goods.  Therefore,  I  am  quite  prepared 
to  admit  that  navigation  may  become  of 
secondary  importance  to  irrigation.  I 
believe  that  in  New  South  Wales,  and  in 
South  Australia,  as  well  as  Victoria,  we 
shall  in  the  future  see,  perhaps,  hundreds 
of  people  getting  a  living  by  the  naviga- 
tion of  the  river,  but  we  shall  have  more 
thousands  of  people  than  there  are  hun- 
dreds engaged  in  navigation  who  will  be 
getting  a  living  by  means  of  irrigation  on 
the  banks  of  the  river.  That  being  the 
case,  I  should  be  very  sorry  to  do  any- 
thing here  to-day  which  would  make  the 
navigation  of  the  river  the  first  and  only 
consideration  of  the  Convention.  I  think 
we  should  secure  to  all  the  advantage  of 
a  fair  use  of  the  water  for  the  purposes  of 
irrigation.  Now  I  come  to  the  point  of 
view  which  particularly  interests  this  Con- 
vention. I  have  shown  that  for  naviga- 
tion and  irrigation  the  waters  arising 
in  Queensland  and  flowing  through  New 
South  WTales  are  important  to  New  South 
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Wales  and  South  Australia,  and  the 
waters  of  the  Murray  are  important  to 
Victoria,  New  South  Wales,  and  South 
Australia.  But  now  comes  the  question 
of  pressing  importance  from  the  point  of 
view  of  the  right  of  the  several  colonies 
in  these  bodies  of  water.  It  has  been 
said  by  New  South  Wales  that  they  have 
the  right  of  possession,  which  constitutes 
nine  points  of  the  law.  The  honorable 
member  (Mr.  Lyne)  cheers  that  statement. 
I  venture  to  say  that  there  is  something 
behind  even  possession.  If  we  grant,  as 
we  must,  that  New  South  Wales  has 
possession  of  the  waters,  the  origin  of 
them  as  I  have  shown  to  a  large  extent, 
as  far  as  the  Darling  is  concerned,  is  not 
in  New  South  Wales  but  Queensland.  I 
ask  New  South  Wales  if  she  would  like 
Queensland  to  say — "  These  waters  belong 
to  us ;  we  shall  absorb  them  all ;  they 
shall  not  flow  through  your  territory  and 
benefit  the  state  of  New  South  Wales'"? 
South  Australia  takes  up  precisely  the 
same  position  with  regard  to  New  South 
Wales  as  New  South  Wales  wrould,  I  am 
sure,  take  up  in  case  of  emergency  with 
respect  to  Queensland.  Supposing  that 
differences  did  arise,  I  admit  freely,  as 
claimed  by  several  speakers,  that,  up  to 
the  present,  New  South  Wales  has  not 
absorbed  the  whole  of  the  waters  of  the 
Darling,  and  I  do  not  think  it  is  likely 
that  in  the  near  future  she  will  absorb 
them.  But  we  have  had  proposals,  and 
not  only  proposals  by  Government  officials, 
concerning  whom  remarks  not  too  com- 
plimentary were  made  yesterday,  but  we 
have  also  had  definite  proposals  made 
by  Ministers  of  the  Crown  and  other 
persons  in  responsible  positions  in  New 
South  Wales.  We  have  had  letters  from 
Premiers  of  New  South  Wales ;  we  have 
had,  in  the  earlier  sittings  of  this  Conven- 
tion, from  a  gentleman  who  speaks  with 
no  less  authority  than  the  present  Minis- 
ter of  Lands — Mr.  Carruthers — statements 
as  to  the  right  of  the  colony  of  New  South 
Wales  to  absorb,  if  she  pleased,  every 
drop  of  water  that  now  comes  through  the 
[9] 


Darling  into  the  Murray.  I  ask  whether 
this  Convention — whether,  at  least,  mem- 
bers who  come  from  the  colony  which  I, 
among  others,  represent — can  lightly  re- 
gard statements  such  as  these  1 

Mr.  Wise. — Has  the  honorable  member 
read  Colonel  Home's  report,  in  which  he 
shows  that  those  proposals  are  utterly 
impracticable? 

Mr.  HOLDER.— No  doubt  from  his  point 
of  view  that  may  be  the  case.  While  I 
should  be  pleased  to  spend  time  in  dis- 
cussing the  general  question  of  irrigation, 
on  which  I  hold  strong  views — having 
carefully  looked  into  the  matter  for  years 
past — I  am  not  going  to  be  led  off  into  a 
general  discussion  now.  I  simply  say,  in 
passing,  whilst  that  report  suggests  that 
immediate  probabilities  are  not  in  the 
direction  I  am  discussing,  I  venture  to 
believe  that,  as  time  passes  by,  it  will  be 
possible,  from  a  profitable  and  other 
points  of  view,  to  utilize,  if  not  the  whole, 
a  very  large  proportion  of  the  waters 
coming  down  the  Darling  to  the  Murray. 
I  say  that,  in  view  of  the  official  state- 
ments of  persons  in  high  authority,  we 
have  a  right  to  regard  as  a  possibility 
a  large  absorption  of  those  waters. 
However,  I  want  to  say  just  here  that 
there  are  many  works  connected  with  the 
waters  of  the  Darling  which  might,  and 
I  think  will,  be  carried  out  in  future 
by  New  South  Wales,  which  will  largely 
benefit  that  state,  and  at  the  same  time 
will  largely  increase  the  navigability  and 
flow  otherwise  of  the  river  lower  down. 
One  of  the  greatest  advantages  connected 
with  the  natural  features  of  the  rivers 
running  through  these  colonies  arises 
from  the  presence  of  the  billabongs,  as  they 
are  called,  or  the  back  waters.  Into  these 
back  waters  the  stream  flows  in  flood-time, 
instead  of  passing  rapidly  down.  These 
billabongs  hold  an  immense  volume  of 
water,  and  from  them  it  slowly  comes  to 
keep  up  the  flow  of  the  river  for  many 
months  after  the  flood  proper  has  passed. 
I  am  speaking  with  knowledge,  because  I 
have  travelled  on  both  the  Murray  and  the 
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Darling,  and  I  know  precisely  the  full 
effect  of  what  I  am  saying  and  the  value 
of  these  back  waters.  If  by  artificial 
means  these  back  waters  are  multiplied, 
and  the  water  is  conserved  by  locks  being 
placed  in  the  channels  leading  out  of  them, 
and  in  other  ways  they  are  made  to  con- 
tain larger  bodies  of  water,  that  will  not 
only  benefit  the  state  in  which  the  back 
waters  are  situated,  but  will  very  largely 
tend  to  increase  the  time  during  which  the 
river  will  be  navigable,  and  to  spread  over 
a  longer  period  those  seasons  in  which, 
lower  down  the  river,  water  can  be  taken 
out  for  irrigation. 

Sir  Joseph  Abbott. — Will  it  not  inter- 
fere with  the  navigation  of  the  river  to 
put  locks  there  1 

.  Mr.  HOLDER. — I  have  not  yet  referred 
tc  locks  on  the  river. 

Sir  Joseph  Abbott. — I  mean  to  put 
locks  on  the  billabongs. 

Mr.  HOLDER.  — Locks  on  the  billabongs 
would  not  diminish,  but  would  increase  the 
navigability  of  the  river.  The  locking  of 
very  many  of  these  large  natural  reservoirs 
— and  some  of  these  natural  reservoirs  are 
enormously  large — would  tend  to  lengthen 
by  months  the  period  of  navigability  of 
the  river. 

Mr.  Lyne. — That  would  only  be  sup- 
posing the  water  was  allowed  to  flow  back 
again. 

Mr.  Deakin. — And  not  in  all  seasons. 

Mr.  HOLDER.— My  reading— and  I 
appeal  here  with  great  confidence  to  my 
honorable  friend  (Mr.  Deakin),  who  is  an 
authority  on  irrigation — shows  me  that 
in  India  very  large  bodies  of  water  find 
their  way  back  into  the  river,  and  that  in 
the  course  of  a  few  miles  of  their  length 
two  or  three  times  the  flow  of  the  river 
system  is  taken  out  for  irrigation,  which 
must  mean  that,  while  all  the  water  does 
not  find  its  way  back,  a  large  quantity  of 
water  finds  its  way  back  again  and  again. 
That  may  or  may  not  be  so — only  experi- 
ence can  tell  us — in  relation  to  our  rivers; 
but  judging  by  what  has  been  seen  in 
other  places  we  may  expect  that  a  similar 
[Mr.  Holder. 


result  will  accrue   within  the  borders  of 
South  Australia. 

Mr.  Higgins. — In  dry  country  1 
Mr.  HOLDER. — Even  in  dry  country 
there  must  come  a  point  of  saturation 
when,  owing  to  the  absorption  of  millions 
of  gallons  of  water,  the  subsoil  will 
hold  no  more,  and  then  all  that  is 
applied  to  it,  except  that  which  evaporates 
under  the  sunshine,  will  flow  back  into 
the  river  in  some  way  or  other.  In  my 
opinion,  it  is  possible  to  very  much  in-, 
crease  the  utilization  of  the  waters  of 
the  upper  rivers,  to  very  largely  develop 
the  resources  of  the  country  alongside 
of  those  rivers,  without  in  any  way 
diminishing  the  navigability  of  the  rivers, 
and  without  to  a  very  large  extent  di- 
minishing the  possibilities  of  irrigation 
lower  down  their  courses.  However  this 
may  be,  I  want  to  come  to  the  ques- 
tion of  what  are  the  present  rights  of 
the  colonies  lower  down  the  rivers  in 
respect  of  these  waters.  Supposing  that 
as  time  goes  by  any  of  the  states  higher 
up  the  rivers  should  be  led  by  experience, 
experiment,  or  otherwise,  to  take  large 
bodies  of  water  out  of  the  rivers  to  the 
detriment  of  states  lower  down,  what 
would  be  done  ?  Supposing  that  we  remain 
as  we  are,  that  the  federation  we  are  all 
earnestly  hoping  for  does  not  come  about, 
and  that  the  states  remain  apart  as  they  are, 
and  that  large  schemes  for  irrigation  and 
for  utilization  of  the  rivers  are  put  in  hand 
by  New  South  Wales,  and  by  locks  and 
other  means  the  flow  of  water  lower  down  is 
diminished,  I  ask  what  is  the  remedy  which 
South  Australia  would  have  1  It  is  said  that 
she  has  no  legal  right.  It  is  said  that  she 
could  do  nothing,  that  she  would  have  to 
put  up  with  what  New  South  Wales  would 
send  her  in  the  shape  of  surplus  waters 
which  she  permitted  to  flow  down  the 
channel  of  the  river.  I  hold  that  South 
Australia  has,  if  not  any  legal  right,  a  very 
large  right,  and  I  think  she  has  a  way  in 
which  she  can  assert  that  right.  Whatever 
may  be  the  case  in  law — and,  as  I  am  not 
lawyer,  I  am  not  going  to  argue  that 
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Mr.  Deakin. — The  honorable  member 
was  once  Attorney-General. 

Mr.  HOLDER.— I  was,  but  I  am  not 
now.  Whatever  the  legal  position  may 
be,  surely  South  Australia  occupies  lower 
down  the  river,  in  relation  to-  states 
higher  up  the  stream,  in  equity  the  same 
position  which  she  would  occupy  if  she 
and  they  were  individual  persons.  Suppose 
that  instead  of  New  South  Wales  being 
a  colony  it  was  a  person,  and  that  instead 
of  South  Australia  being  a  colony  it  was 
a  person ;  then,  surely,  South  Australia 
would  have  some  rights?  That  colony 
would  have  a  court  in  which  she  could 
enforce  those  rights,  but  that  court  is 
lacking  in  the  case  of  states  taking  the 
place  of  individuals.  If  South  Australian 
rights  of  the  character  to  which  I  have 
referred  were  detracted  from  in  any  way 
she  would  certainly  appeal  then  to  the 
. British  authorities.  The  Imperial  autho^ 
rities  have  made  our  boundaries,  and  the/ 
Imperial  authorities  would  be  the  court  to 
which  we  would  go. 

Mr.  McMillan. — And  they  would  not 
interfere. 

Mr.  HOLDER— We  have  had  corre- 
spondence with  New  South  Wales  on  these 
questions,  and  we  have  in  contemplation, 
in  certain  events,  the  making  of  the  appeal 
to  which  I  have  referred  to  those  authori- 
ties, who  undoubtedly  have  the  power  to 
deal  with  the  matter. 

Mr.  Lyne. — And  they  would  not  inter- 
fere. 

Mr.  HOLDER. — I  do  not  agree  with  the 
two  interjections  I  have  heard  on  my  left, 
which  declare  that  in  case  of  such  appeal 
the  British  authorities  would  not  interfere. 
I  think  they  would,  and  I  believe  there  are 
some  gentlemen  in  this  Convention  who 
would  agree  with  me.  I  think  if  it  was 
shown  that  her  rightful  share  of  the  waters 
of  the  rivers  was  being  denied  to  South 
Australia,  or  to  any  colony  lower  dowm  by 
a  colony  higher  up  the  stream,  the  Im- 
perial Government  would  interfere  to  the 
extent  of  requiring  just  such  division  of 
right   between   the    various    colonies    as 


would  exist  between  individuals  in  one 
colony.  WThat  South  Australia  asks  on 
this  occasion  is  that  that  court  olultimate 
appeal,  in  such  cases  as  those  to  which  I 
have  referred,  shall  no  longer  be  the  Im- 
perial authority,  but  shall  be  the  federal 
authority.  I  remember  that,  when  in 
Adelaide,  we  had  some  preliminary  resolu- 
tions brought  up  as  a  basis  on  which  to 
frame  our  Federal  Constitution,  and  one 
of  these  preliminary  resolutions  to  which 
our  leader  paid  great  attention  was  one 
which  referred  to  the  enlargement  of  our 
powers  ofself:gpvernment.  I  can  conceive 
of  no  enlargement  of  our  powers  of  self- 
government  more  important  than  that  to 
which  I  have  referred.  Here  is  a  power 
which  to-day,  if  it  rests  anywhere,  rests 
with  the  Imperial  Government.  We  want 
to  transfer  the  power  of  ultimate  decision 
of  riparian  rights,  questions  between  states 
from  the  Imperial  Parliament  to  the  Fede- 
ral Parliament,  from  the  Imperial  autho- 
rities to  the  federal  authorities.  That 
transference  is  in  direct  pursuance  of  the 
line  of  argument  of  our  leader,  is  in 
direct  pursuance  of  the  line  of  argument 
of  my  honorable  friend  (Mr.  Wise),  who 
yesterday  spoke  on  the  other  side  of  this 
question,  and  of  many  other  members 
here  who  have  taken  a  position  which  is 
opposed  to  that  which  I  am  taking  now. 
I  ask  them  to  follow  up  the  line  of  argu- 
ment which  they  have  used  on  previous 
occasions,  and  to  grant  what  South  Aus- 
tralia asks,  that  in  this  important  matter 
of  inter-state  riparian  rights  all  the  powers 
to-day  possessed  by  the  Imperial  Govern- 
ment and  the  Imperial  Parliament  shall 
be  transferred  to  the  Federal  Government 
and  the  Federal  Parliament.  That  being 
granted,  South  Australia  has  nothing 
more  which  she  wishes  to  ask.  She  be- 
lieves that  she  has  rights  to-day,  and 
she  wants  to  pass  on  those  rights,  unim- 
paired by  any  word  or  clause  in  this  Con- 
stitution, to  the  federal  authorities.  She 
will  not  tolerate  the  inclusion  of  any- 
thing in  this  Federal  Constitution  which 
makes  those  rights  less,  or  the  enforcement 
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of  them  more  difficult ;  but  she  will  be 
content,  without  the  insistence  of  any 
enlargement  of  her  rights,  to  pass  on 
those  rights  unimpaired  from  the  pr 
Imperial  authorities  to  those  of  the  Fede- 
ration which  is  to  be.  I  ask  who  will 
object  to  that?  Will  the  colony  of  New 
South  Wales  object  to  that?  Is  she  so 
fearful  of  the  position  she  holds — so  un- 
certain of  the  ground  on  which  she  stands 
— that  she  will  not  permit  these  rights 
and  these  powers  to  be  transferred  from 
far-off  England  to  our  own  colonies?  Is 
she  so  fearful  of  the  Federation  which 
is  to  be  that  she  will  not  intrust 
it  with  the  decision  of  these  matters  so 
vitally  important  to  three  of  the  colonies 
here  represented,  and  to  a  fourth,  which 
we  wish  was  represented  ?  I  do  not  want 
to  ask  that  this  Constitution  should 
enlarge  the  powers  of  South  Australia; 
I  do  not  want  to  ask  that  they  shall  even 
be  defined  in  the  Constitution ;  I  am 
quite  content  that  they  shall  be  passed 
on  for  whatever  they  are  worth.  My 
friends  from  New  South  Wales  tell  me 
that  they  are  worth  nothing — let  it  be  so. 
Others  in  the  Convention  say  that  they 
are  worth  a  great  deal — I  think  so.  But 
whatever  they  are  worth,  little  or  much, 
let  us  pass  them  on  unimpaired — unham- 
pered by  any  qualification  or  limita- 
tion —  to  the  Federal  Parliament  and 
the  Federal  Government.  Now,  with 
that  thought  in  my  mind,  I  look  at 
the  amendments  which  are  before  us 
this  morning.  I  find  that  the  first  amend- 
ment, although  it  is  proposed  by  a  South 
Australian,  and  by  one  who  holds  strong- 
views  on  this  questiou,  really  would  operate 
to  diminish  the  powers  of  the  federal 
authority  as  constituted  in  this  printed 
Bill ;  and  I,  for  one,  am  not  content  with 
that.  If  wre  cannot  get  more  than  is  in 
the  Bill,  a  larger  scope  for  the  federal 
authority,  a  freer  hand  for  the  federal 
authority,  then  let  us  take  what  there  is. 
I  think  if  all  these  amendments  were 
withdrawn,  the  Convention  would  pass  the 
clause  as  it  stands.  Then,  wherefore 
[Mr.  Holder. 


comes  the  opposition  from  South  Australia 
to  diminish  what  the  Draft  Bill  gives  us  ? 
I  do  not  think  that  that  can  be  accept- 
able. Then  I  come  to  the  amendment 
proposed  by  the  honorable  and  learned 
member  (Mr.  Wise),  and  I  see  there  pre- 
cisely the  same  result. 

Mr.  Wise. — Will  the  honorable  member 
allow  me  to  interpose? 

Mr.  HOLDER.— Certainly. 

Mr.  Wise. — I  would  like  to  inform  the 
committee  that  I  wish  to  withdraw  that 
amendment  in  favour  of  one  to  be  moved 
later  on  by  my  honorable  and  learned 
friend  (Mr.  Barton). 

Mr.  HOLDER.— That  will  save  me 
any  necessity  for  referring  to  that.  I  come, 
then,  omitting  the  amendment  of  my  hon- 
orable friend  (Mr.  Higgins)  to  that  pro- 
posed by  my  honorable  friend  (Mr.  Symon). 
I  do  not  think  that  his  amendment  will 
help  us  at  all ;  that  it  does  not  make  the 
position  any  stronger  than  the  Draft  Bill, 
if  as  strong,  and  it  introduces  a  provision 
as  to  having  just  regard  to  the  necessity  of 
water  conservation  and  irrigation. 

Mr.  McMillan. — You  want  it  without 
a  just  regard  ? 

Mr.  HOLDER.— No  ;  I  do  not  want  to 
insert  such  words  in  the  clause,  which 
would  imply  that  in  all  matters  the  Fede- 
ral Parliament  would  act  without  a  just 
regard  to  anybody  and  everybody.  If  we 
insert  in  one  particular  clause  a  require- 
ment to  this  effect,  surely  we  imply  in  all 
other  clauses  where  it  is  not  inserted  that 
there  would  be  an  absence  of  this  just 
regard.  I  do  not  think  there  will  be.  If 
we  insert  these  words  here  we  had  better 
go  back  and  insert  them  in  every  other 
clause,  so  as  to  provide  that  in  all  matters, 
financial,  constitutional,  or  otherwise,  the 
Federal  Parliament  shall  act  with  a  due 
and  just  regard  to  the  rights  of  everyone. 
I  think  we  may  assume  that;  therefore,  I 
hope  we  shall  not  insert  a  clause  which 
seems  to  suggest  that.  We  have  no  right  to 
assume  any  such  thing.  Then  I  come  to  the 
amendment  suggested  by  our  leader.  I 
•understand  that  it  is  not  to  be  moved,  and 
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that  some  other  is  to  be  moved  in  place  of  it, 
so  that  I  shall  not  be  able  to  discuss  that. 
I  come  now  to  the  amendment  proposed  by 
my  honorable  friend  (Mr.  Higgins),  and, 
of  them  all  as  they  stand  in  print,  that 
seems  to  me  to  be  the  one  which  best  of 
all  meets  the  difficulties  of  the  case — 
"to  secure  the  navigability  of  navigable 
waters  which  in  the  course  of  their  flow,  or 
after  joining  other  waters,  touch  the  limits 
of  more  than  one  state." 

Sir  Joseph  Abbott. — That  saves  the 
Yarra. 

Sir  George  Turner. — We  will  include 
the  Yarra,  if  it  will  satisfy  you. 

Mr.  Reid. — You  will  have  to  make  some 
alterations. 

Mr.  HOLDER.— No  doubt  that  amend- 
ment, as  it  stands,  would  exclude  both 
the  Yarra  and  the  Swan,  but,  seeing  that 
no  federal  questions  arise  concerning  the 
use  of  the  waters  of  either,  I  think  that 
they  ought  to  be  excluded.  We  are  deal- 
ing with  federal  questions,  and  federal 
questions  alone.  I  hope,  therefore,  that 
in  our  amendments  we  will  carefully 
exclude  any  matters  which  are  of  purely 
local  concern.  I  have  already  stated  the 
view  I  hold  as  to  the  importance  of  irriga- 
tion in  the  future,  and  the  amendment  of 
my  honorable  friend  (Mr.  Higgins),  while 
it  secures  the  navigability  of  navigable 
waters,  leaves  out  of  consideration  alto- 
gether this,  which  I  believe  will  be  the 
larger  and  ultimately  most  important  use 
of  the  waters  of  the  river. 

Sir  George  Turner. — Is  not  that  the 
dangerous  part  of  the  clause  so  far  as  New 
South  Wales  is  concerned?  Will  not  the 
people  of  New  South  Wales  say  that  it 
would  have  that  effect,  and  make  it  a 
reason  for  refusing  to  join  in  the  Federa- 
tion. 

Mr.  Isaacs.  —  It  would  be  dangerous 
to  both  colonies. 

Mr.  HOLDER.— On  that  point  I  would 
say  this  :  I  listened  very  carefully  to  what 
the  Premier  of  New  South  Wales  said  in 
reference  to  this  matter.      I  do  not  think 


anybody  from  South  Australia  has  the 
slightest  desire  to  place  the  whole  control 
of  irrigation  in  the  hands  of  any  federal 
body.  The  lands  belong  to  the  states. 
We  are  contending  that  they  should  con- 
tinue to  belong  to  the  states,  and  there- 
fore the  application  of  the  water  to  the 
land  must  be  a  state  question.  I  want 
here  to  say  that  I  do  not  think  quite 
a  fair  use  has  been  made  by  some  of 
the  speakers  from  New  South  Wales  of 
the  area  of  land  through  which  the 
rivers  flow.  We  have  had  hundreds  of 
millions  of  acres  of  land  referred  to. 
We  know  from  the  best  and  most 
recent  authorities,  that  the  area  which 
can  be  irrigated  from  these  streams 
is  relatively  small.  The  area  through 
which  they  flow  is  one  thing,  and 
the  area  irrigable  is  another.  Take  the 
colony  of  South  Australia.  For  nearly 
300  miles  the  River  Murray  flows  through 
South  Australia.  The  country  adjacent- 
to  the  river — taking  the  word  adjacent 
to  mean  20  or  30  miles  on  either  side  of 
the  banks — is  a  very  large  area.  The  area 
irrigable  from  that  river,  even  if  we  took 
every  drop  of  water  out  of  it,  would  be 
relatively  very  small.  It  is  not  therefore 
quite  fair  to  talk  about  hundreds  of  millions 
of  acres  of  land  being  dependent  upon  the 
waters  of  this  river. 

Mr.  Lyne. — Is  not  the  honorable  mem- 
ber mistaken  ? 

Mr.  HOLDER.  —  The  figures  men- 
tioned were   140,000,000  acres. 

Mr.  Wise. — Hear,  hear. 

Mr.  HOLDER.— Of  that  area,  if  every 
drop  of  water  were  taken  out  of  the  rivers, 
a  very  small  proportion  would  be  irrigable, 
and  therefore  it  is  not  quite  fair  to  use 
these  figures  in  their  largest  sense 

Mr.  Wise. — The  land  might  be  made 
more  profitable  by  water  conservation. 

Mr.  HOLDER.— Yes,  and  the  conser- 
vation would  increase  and  not  diminish 
the  flow  of  water.  Taking  the  average 
seasons,  it  would  prevent  the  floods  from 
being    quite  so    high,   but  it    would   also 
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prevent  the  river  from  remaining  low  for 
so  long.  Honorable  members  who  have 
not  seen  the  Murray  in  flood  can  hardly 
form  any  conception  of  the  difference 
between  that  stream  in  flood  and  at 
ordinary  times.  To-day  there  is  just  a 
narrow  stream  between  clearly-defined 
banks,  but  in  flood-times  the  water  spreads 
itself  out  for  miles  on  either  side.  We  do 
not  mind  these  extreme  floods  being 
diminished,  because  that  would  increase 
the  volume  of  water  which  flows  down 
between  times.  I  would  therefore  desire 
to  see  water  conservation  encouraged. 

Sir  William  Zeal. — At  whose  expense 
must  that  conservation  be  carried  on  ? 

Mr.  HOLDER. — At  the  expense  of  the 
states  who  receive  the  whole  benefit  of 
the  use  of  the  water. 

Sir  William  Zeal. — South  Australia 
will  contribute  nothing  towards  that. 

Mr.  HOLDER.— South  Australia  would 
certainly  conserve  the  water.  The  hon- 
orable member,  I  am  quite  sure,  is  fair- 
minded  in  this  matter,  and  will  listen  to 
the  point  I  am  going  to  put.  I  say  that 
each  state  would  conserve  the  waters  of 
the  rivers  flowing  through  its  own  ter- 
ritory, and  would  do  so  for  the  purpose 
of  using  them.  It  would  get  the 
benefit  of  using  them,  and  that  would 
repay  it  for  the  expense  of  conservation. 
But  this  conservation,  no  matter  where  it- 
was  carried  out,  would  be  for  the  general 
improvement  of  the  river  navigation  at 
every  season  of  the  year.  It  will  be  seen 
from  what  I  have  said,  that  what  I  desire 
is  to  pass  on,  unimpaired,  the  rights  of 
the  various  states  as  they  exist  to  day 
— to  simply  transfer  from  the  Imperial 
authority  to  the  federal  authority  the 
decision  of  those  rights  and  equities,  and 
I  fancy  that  the  following  words  would 
practically  meet  the  views  of  the  South 
Australian  representatives.  I  would  sug- 
gest that  we  should  strike  out  all  the 
words  of  the  sub-section,  and  insert  in  lieu 
thereof — 

Navigability  of  all  navigable  waters  flowing 

in  two  or  more  states 

[Mr.  Holder. 


This  is  the  most  important  part, 
and  the  exercise  of  all  powers  at  present  pos- 
sessed by  the  Imperial  Government  in  relation 
to  the  regulation  and  control  of  riparian  rights 
in  respect  of  waters  flowing  in  two  or  more 
states. 

These  words  would  not  impair  or  diminish 
the  rights  of  any  state.  They  would 
simply  take  over  whatever  power  is  to-day 
in  the  hands  of  the  Imperial  authority 
and  place  it  in  the  hands  of  the  federal 
authority.  They  would  bring  the  deter: 
mination  of  this  issue  from  the  other  side 
of  the  world  to  this  side — from  those  who 
know  nothing  about  us  to  ourselves.  I 
cannot  conceive  of  any  argument  being 
used  successfully  to  oppose  or  upset  that 
proposition.  I  do  not  want  to  move  it 
myself. 

Mr.  Reid. — The  only  thing  is  that  there 
is  nothing  in  it.  The  Imperial  authority 
has  power  to-morrow  to  abrogate  all  the 
Australian  Constitutions.  But  who  would 
put  that  forward  as  a  serious  argument1? 

Mr.  HOLDER. — I  would  not  dream  of 
putting  it  forward  as  a  serious  argument. 

Mr.  Reid. — Is  it  a  serious  argument  to 
suggest  that  the  Imperial  Parliament 
would  interfere  with  our  water-courses  by 
legislation  ? 

Mr.  HOLDER.— I  have  said  that  I  be- 
lieve that  if  an  appeal  were  made  to  the 
Imperial  Parliament  on  the  question  of 
the  rights  of  South  Australia,  such  rights 
as  she  would  possess  if  she  were  an  indi- 
vidual and  New  South  Wales  were  an 
individual,  those  rights  would  be  safe- 
guarded. Those  rights  are  all  that  we 
want  to  protect  in  the  Federal  Constitu- 
tion. # 

Mr.  Reid — The  Imperial  Parliament 
would  give  us  protection,  too. 

Mr.  HOLDER. — It  is  said  that  this 
gives  nothing  to  South  Australia,  because 
we  have  no  rights  at  present.  If  that  is 
so,  I  grant  that  it  would  not  give  us  any- 
thing. We  say  that  we  have  rights,  and 
that  we  should  have  those  rights  preserved. 
If  they  mean  nothing,  that  is  our  business. 
If  they  mean  much,  as  we  think  they  do, 
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we  ask  those  who  say  they  mean  nothing 
to  give  ns  what  they  say  means  nothing, 
and  we  shall  be  bound  to  accept  it.  All 
i  we  ask  for  is  the  preservation  of  whatever 
we  have  to-day,  without  decrease  or  dimi- 
nution. I  hand  this  suggestion  of  mine 
to  the  leader  of  the  Convention  in  the 
hope  that  he  may  find  it  useful  in  the 
preparation  of  a  clause,  which  I  should 
be  pleased  to  see  accepted  unanimously,  so 
as  to  avoid  what  we  should  all  deplore, 
the  splitting  up  of  the  Convention  into 
sections  on  a  matter  so  important  as  that 
which  we  now  have  before  us. 

Mr.  McMILLAN  (New  South  Wales). 
— I  might  be  allowed,  sir,  to  say  a  word 
or  two  in  continuation  of  the  rather 
hurried  delivery  of  last  night.  I  speak 
now  entirely  in  view  of  the  appointment  of 
a  committee,  which,  I  presume,  will  consist 
of  legal  members  of  the  Convention.  It 
seems  to  me  that  most  of  the  amendments 
that  have  been  proposed  have  simply  had 
a  tendency  to  cloud  the  real  issue,  and 
there  are  sufficiently  able  men,  learned  in 
the  law,  on  both  sides,  to  prevent  anybody 
getting  the  better  of  anybody  else.  We 
should,  therefore,  keep  before  us  the 
simple  issue,  which  is  with  regard  to  the 
tributaries  of  the  Murray.  Shall  the  ques- 
tion of  erecting  irrigation  works  for  the 
t  conservation  of  water  lie  absolutely  in  the 
/  hands  of  the  state  or  in  the  hands  of  the 
I  Federal  Parliament  1  That  is  the  question. 
It  is  all  well  enongh  to  say — "  We  will 
indicate  some  very  nice  direction  to  the 
Federal  Parliament,  in  order  to  make  it 
act  justly."  But  can  you  introduce  into  a 
clause  any  direction  of  that  kind  which  will 
not  imply  absolute  jurisdiction  ?  You  say 
youcanuothave  two  conflicting  powers.  You 
s  must  create  a  sovereign  power  in  every 
case.  It  seems  to  me,  therefore,  that  it 
would  be  idle  and  futile  for  a  committee 
to  meet,  and  attempt  to  draw  up  any 
superfine  cobweb  of  sentences  which,  after 
all,  would  not  mislead  people  here,  and 
even  if  it  did  would  cause  incalculable 
trouble  in  the  future.  I  consider,  with 
all   my   federal    sentiment,   that   this    is 


so  absolutely  a  necessity  for  New  South 
Wales  that  any  other  direction,  excepting 
that  to  which  we  agreed  in  Adelaide,  would 
so  surround  the  matter  with  suspicion  in 
the  eyes  of  our  people  that  it  would  be 
absolutely  useless  for  us  to  go  away  from 
that  bed-rock.  I  cannot  tell,  as  a  layman, 
to  what  extent  that  particular  sub-section 
gives  implied  powers — owing  to  decisions 
in  the  American  Commonwealth — to  the 
Federal  Parliament  in  dealing  with  these 
matters.  It  is  not  for  me  to  say  whether 
these  words,  which  are  very  comprehensive, 
imply  a  right  to  deal  with  the  subsidiary 
streams  of  the  Murray.  But  surely  the  ar- 
gument, as  I  said  last  night,  used  by  several 
honorable  members,  that  we  ought  to 
make  clear  our  intentions,  should  prevail 
in  this  case.  What  I  want  is  to  make 
clear  the  intention  of  the  Convention 
that  the  rights  of  the  Commonwealth 
shall  be  considered  by  the  state,  and  that 
it  shall  be  left  to  the  honesty  of  the  states 
to  see  that  no  irrigation  or  wTater  con- 
servation works  that  are  not  absolutely  ne- 
cessary are  carried  on  so  as  to  interfere  with 
the  navigation  of  this  great  stream.  That  is 
my  position.  It  does  not  matter  what  are 
the  exact  conditions  prevailing  now  in  the 
arid  country  of  New  South  Wales.  Nobody 
knows  what  the  conditions  are,  and  nobody 
knows  what  the  conditions  of  the  future  will 
be.  The  question  of  irrigation  and  of  water 
conservation  must  be  left  to  local  control. 
Every  scheme  will  emanate  from  the  state 
Parliament,  and  the  whole  evolution  of 
this  question  must  come  locally.  If  there 
is  to  be  a  dispute  as  to  the  control  of  those 
water-ways  which  are  solely  and  entirely 
within  any  one  state,  the  whole  weight  of 
argument  is  in  favour  of  leaving  the  con- 
trol to  the  state,  trusting  to  the  honour 
and  righteousness  of  that  state  to  deal 
fairly  with  the  question  of  navigation. 

Mr.  Kingston. — Do  you  claim  a  right 
to  dry  up  the  Murray  ? 

Mr.  McMILLAN. — We  may  reduce  the 
thing  to  a  reductio  ad  absurdum.  I  say  that 
if  we  have  not  the  right  to  take,  under  cer- 
tain circumstances,  every  drop  of  water  in 
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those  rivers,  then  we  have   no  right   at 
all. 

Mr.  Kingston. — You  claim  that  right. 

Mr.  McMillan. — We  say  there  is  no 
fear 

Mr.  Kingston. — But  you  would  do  it  if 
you  pleased. 

Mr.  McMILLAN. — We  say  there  is  no 
fear  of  any  reasonable  works  that  we  may 
erect  drying  up  our  streams  and  inter- 
fering with  your  navigation.  But  we  say, 
why  not  trust  us  1  You  say,  on  the  other 
hand — "  We  will  give  you  the  fullest  per- 
mission to  do  everything  that  is  reason- 
able." You  believe  you  can  give  us  the 
power  to  do  everything  without  interfering 
with  the  navigability  of  the  river,  there- 
fore why  not  trust  us  1  It  is  a  question  of 
who  is  to  be  trusted. 

Mr.  Kingston. — We  say — "Trust  a 
body  representative  of  all." 

Mr.  McMILLAN.— That  body  has  to  be 
threshed  out  yet,  and  it  may  be  a  corpse 
before  we  are  done  with  it.  I  will  take  an 
extreme  case.  I  will  take  a  case  in  which 
the  Murray  is  reduced  to  a  state  of  non- 
navigability,  and  in  which  there  is  a 
tremendous  drought  in  New  South 
Wales.  I  will  assume  that  if  certain 
water  was  let  loose  from  conservated  parts, 
that  water  would  add  very  much  to  the 
volume  of  the  River  Murray.  Indeed, 
it  might  make  it  navigable.  The  ques- 
tion then  arises :  Which  is  to  be  con- 
sidered first,  the  navigability  of  the  River 
Murray  or  the  great  system  of  irrigation 
upon  which  thousands  of  settlers  would 
depend  ?  That  is  one  case.  You  may  call 
it  absurd  ;  but  it  is  better  for  us  to  see  the 
principle  we  are  dealing  with.  It  is  better 
to  have  nothing  covered  over  with  the 
cobwebs  of  rhetoric  or  verbiage.  I  have 
never  shown  an  illiberal  spirit  in  dealing 
with  federal  matters.  As  time  goes  on, 
by  the  education  of  our  people  and  by 
a  national  spirit  being  evolved,  many 
of  the  things  we  are  now  dealing  with  in 
perhaps  a  narrow  way  will  be  broadened 
out  and  will  come  under  federal  control. 
We  are  dealing  with  essentials  of  the 
Mr.  McMillan. 


matter  now,  in  the  hope  of  being  able  to 
frame  a  Constitution  which  will  be  ac- 
cepted by  the  people  of  the  different 
states.  This  matter  is  absolutely  vital  to  us 
in  New  South  Wales,  because,  owing  to  the 
small  rainfall  over  a  large  portion  of  our 
territory,  water  conservation  is  practically 
the  key  to  settlement.  As  the  lapdlord  of 
140,000,000  acres,  the  Government  of  New 
South  Wales  has  a  great  trust  laid  upon  it, 
and  it  cannot  give  up  a  right  which  is  abso- 
lutely essential  to  the  preservation  of  the 
value  of  this  great  estate.  To  give  up 
this  right  means  not  merely  a  reduction 
of  the  value  of  the  land ;  in  some  cases 
it  would  mean  an  absolute  annihilation 
of  value.  These  are  my  views,  and  I 
think  that  when  we  are  engaged  in  the 
discussion  of  matters  like  this  it  is  better, 
after  there  has  been  considerable  contro- 
versy, to  bring  the  whole  thing  down  to 
its  absolute  issue.  Therefore,  I  say  that 
we  should  either  abide  by  the  clause  as  it 
stands,  or  give  the  Federal  Parliament 
the  fullest  control.  Do  not  let  us  com- 
promise between  the  two. 

Mr.  Symon.  —  You   cannot  divide    the 
responsibility  for  irrigation. 

Mr.  McMILLAN. — You  cannot  divide 
the  responsibility  at  all.  If  you  once  give 
the  Federal  Parliament  the  right  to  inter- 
fere with  these  tributaries  you  cannot  after- 
wards make  any  diminution  of  its  powers ; 
/you  cannot  draw  the  line  between  the  con- 
trol of  the  navigation  and  the  control  of 
'the  conservation  of  water.  It  is  absolutely 
absurd  and  childish  to  imagine  the  con- 
trary. The  federal  power  must  in  its  own 
domain  be  absolutely  sovereign.  There- 
fore, let  us  put  aside  all  these  differences 
and  compromises  and  decide  once  for  all 
whether  these  streams  which  touch  differ- 
ent territories,  or  upon  which  the  main 
stream  depends,  shall  be  under  federal 
control,  or  whether  the  states  shall  reserve 
to  themselves  all  rights  connected  with 
streams  flowing  wholly  through  their 
territory. 

Dr.  COCKBURN  (South  Australia).— 
We  have  already  had  a  long  debate,  and  as 
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I  think  almost  everything  has  been  said 
on  each  side  which  can  be  said,  T.  do  not 
propose  to  add  more  than  two  or  three 
words.  But  if  the  discussion  has  led  the 
last  speaker  to  the  conclusion  that  there 
is  any  number  of  delegates  here  who  desire 
that  the  control  of  irrigation  and  of  the 
details  connected  with  it  should  be  a 
federal  and  not  a  state  matter,  it  has  led 
him  to  a  conclusion  at  which  I  have  not 
arrived.  I  do  not  anticipate  that  a 
member  of  the  Convention  proposes  to 
take  the  right  to  use  the  water  of  a  river 
for  irrigation  purposes  out  of  the  hands 
of  the  state  through  whose  territory  that 
river  flows. 

Mr.  Deakin. — Whoever  owns  the  land 
must  own  the  water. 

Mr.  Reid. — Does  not  an  amendment 
which  interferes  with  the  use  of  the  water 
of  four  rivers  take  the  right  to  control 
irrigation  out  of  the  hands  of  the  state 
through  which  they  flow  1 

Dr.  COCKBURN.— The  right  honor- 
able member  sees  no  objection  to  the 
federal  use  of  the  water  when  the  interests 
of  South  Australia  are  concerned.  What 
is  the  clause  at  present  in  the  Bill  %  The 
representatives  of  New  South  Wales  have 
all  strongly  protested  against  the  Federal 
Parliament  or  any  other  body  controlling 
the  use  of  the  water  for  irrigation 
purposes  within  their  own  territory,  and 
yet  I  believe  they  are  prepared  to  stand 
by  the  clause  which  gives  to  the  federal 
authority  a  right  to  do  this  so  far  as  that 
portion  of  the  Murray  which  is  wholly 
within  South  Australia  is  concerned. 

Mr.  Reid. — We  only  give  that  right  of 
interference  where  a  river  forms  the  boun- 
dary of  two  or  more  states. 

Dr.  COCKBURN.— The  clause  at 
present  in  the  Bill  gives  the  Federal 
Parliament  the  control  and  the  regu- 
lation of  the  use  of  the  waters  of 
that  portion  of  the  Murray  which  is 
wholly  within  South  Australian  territory, 
a  right  which  the  right  honorable  gen- 
tleman says  should  not  be  given  to  the 
federal  authority  in  regard  to  the  water 


of  the  rivers  within  New  South  Wales 
territory.  The  position  seems  to  me  to 
be  most  inconsistent. 

Mr.  Gordon. — It  is  the  position  of  the 
wolf  and  the  lamb. 

Mr.  Reid. — Yes  ;  but  you  have  not  got 
hold  of  the  lamb  yet. 

Mr.  Gordon. — I  referred  to  the  right 
honorable  gentleman  as  the  wolf. 

Dr.  COCKBURN.— The  honorable  mem- 
ber (Mr.  McMillan)  has  come  to  a  wrong- 
conclusion  altogether  if  he  thinks  that  we 
want  to  take  the  control  of  irrigation  out 
of  the  hands  of  the  states  and  to  make  it 
a  federal  matter.  We  want  the  Federal 
Parliament  to  interfere,  not  in  the  use  of 
the  waters  of  these  rivers,  but  to  prevent 
abuse.  We  want  the  federal  authority 
simply  to  have  the  same  powers  as  foreign 
nations  have  in  the  case  of  rivers  flowing 
through  two  States. 

Mr.  McMillan. — I  did  not  say  that  the 
federal  authority  would  abuse  its  power. 

Dr.  COCKBURN.— All  we  are  pleading 
for  is  that  the  Federal  Parliament  shall 
have  the  same  power  as  is  recognised  as 
coming  within  the  domain  of  the  comity  of 
nations.  The  Danube  is  a  river  flowing 
through  different  States,  but,  although 
there  is  an  international  agreement  pro- 
viding for  certain  facilities  to  be  given  to 
the  inhabitants  of  those  States  in  con- 
nexion with  the  use  of  the  river,  does  the 
honorable  member  mean  to  say  that  the 
control  of  the  river  is  given  to  any  nation 
except  that  through  whose  territory  its 
waters  are  flowing  1 

Mr.  McMillan. — But  the  tributaries  of 
the  Danube  are  not  given  over  to  any 
general  authority. 

Dr.  COCKBURN.— Well,  all  we  want 
is  that  the  federal  authority  shall  have 
the  right  of  inhibition  when  any  colony 
is  unduly  using  the  waters  of  a  river  to 
the  detriment  of  the  natural  rights  of 
those  who  have  an  equal  claim  to  them. 
I  am  perfectly  willing  to  trust  the  Federal 
Parliament  in  this  matter,  although  I 
know  that  South  Australia  will  have 
very  little  voice  indeed  in  it.     Although 
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this  question  is  so  momentous  to  us,  and 
although  we  shall  have  so  little  weight  in 
its  decision,  I  think  that  the  common 
sense  and  the  love  of  fair  play  of  the 
Federal  Parliament  will  be  such  that, 
notwithstanding  tin1  preponderating  repre- 
sentation of  New  South  Wales,  we  may 
safely  leave  it  in  their  hands.  I  think 
that  we  are  asking  for  no  more  than 
justice.  We  simply  ask  that  New  South 
Wales  and  other  colonies  shall  not  have 
the  right  because  of  their  position  to 
destroy,  by  the  abuse  of  the  waters  of 
the  rivers,  the  natural  rights  that  those 
lower  down  have  now,  and  would  have, 
I  believe,  under  federation,  even  if  there 
were  no  clause  inserted  in  the  Bill.  I  do 
not  know  that  it  would  have  been  neces- 
sary to  have  put  a  clause  in  the  Bill  were 
it  not  for  the  pronounced  attitude  which 
those  in  New  South  Wales  who  have  a 
right  to  make  official  utterances  on  the 
subject  have  taken.  As  the  honorable 
member  (Mr.  Holder)  has  pointed  out, 
we  have  had  a  statement  from  the  Secre- 
tary of  Lands  for  New  South  Wales,  which 
in  importance  stands  far  and  away  above 
any  telegrams  which  may  arrive  from  Mr. 
Russell  or  any  other  of  the  influential 
residents  and  civil  servants  of  that  colony. 

Mr.  Gordon. — The  right  honorable 
member  (Mr.  Reid)  tells  us  that  the  civil 
servants  are  tattlers. 

Dr.  COCKBURN.— I  think  that  the 
utterance  of  a  Minister  is  of  far  more 
weight  than  the  official  telegram  of  a 
public  servant,  however  high  in  rank  he 
may  be.  We  have  the  statement  of  the 
Secretary  for  Lands  in  New  South  Wales 
that  the  whole  of  the  waters  of  the  River 
Darling  will  be  required  for  irrigation 
purposes.  He  told  us  that  "  every  sup  of 
water  will  be  required  for  the  thirsty  soil 
to  enable  people  to  occupy  the  land  profit- 
ably." With  an  official  utterance  like 
that  before  them,  can  honorable  members 
wonder  at  the  alarm  of  South  Australia? 
The  right  honorable  member  (Sir  George 
Turner)  has  told  us  that  there  is  no  cause 
for  alarm ;  but,  with  an  utterance  like  that 
[Dr.  Cockburn. 


before  us,  I  say  that  we  have  cause 
for  alarm,  and  that  we  are  justified  in 
asking  that  our  natural  rights  in  this 
respect  shall  be  safeguarded. 

Mr.  TRENWITH  (Victoria).  —  This 
subject  has  been  debated  at  great  length 
and  with  great  ability,  and  I  do  not 
purpose  occupying  very  much  time  in 
connexion  with  it ;  but  the  utterances  of 
the  honorable  member  (Mr.  McMillan) 
seemed  to  me  to  raise  the  question  whether 
a  river  running  through  two  or  more' 
colonies  can  belong  to  any  one  of  them,  a 
question  which,  I  think,  must  be  answered 
in  the  negative.  A  river  which  runs 
through  two  or  more  colonies  must  belong 
equally  to  each  of  them. 

Sir  William  Zeal. — Do  you  mean  the 
land  or  the  water. 

Mr.  TRENWITH.— The  water. 

Mr.  Reid. — There  is  no  dispute  upon 
that  point.  In  the  Bill  we  apply  that 
principle  to  the  Murray,  which  is  such  a 
river. 

Mr.  TRENWITH.— The  question  is 
how  far  you  propose  to  apply  the  prin- 
ciple, because  the  honorable  member  (Mr. 
McMillan)  claimed  the  right  for  New- 
South  Wales — though  he  admitted  that 
he  was  reducing  the  thing  to  an  absurdity 
— to  take  every  drop  of  the  water  of  the 
rivers  which  are  tributaries  to  the  Mur- 
ray. If  New  South  Wales  can  do 
that  she  can  entirely  deprive  the  other 
colonies  of  the  use  of  the  Murray, 
and  the  inference  is  that  the  Murray 
belongs  to  New  South  Wales,  and  it  is 
only  by  the  grace  and  at  the  pleasure  of 
that  colony  that  it  is  permitted  to  trickle 
through  the  other  colonies.  I  have  no 
hesitation  in  saying  that  his  contention  is 
neither  right  nor  just.  A  river  upon  which 
the  other  colonies  depend  to  as  great  an 
extent  as  New  South  Whales,  and  which 
flows  through  the  other  colonies,  is  as 
much  theirs  as  it  belongs  to  New  South 
Wales  ;  and,  inasmuch  as  there  may  and 
probably  will  arise  conflicting  interests 
in  connexion  with  the  use  of  the  rivers  a 
tribunal  ouo;ht  to  be  created,  its  members 
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being  representatives  of  the  various  parties 
concerned,  to  decide  any  disputes.  That, 
it  appears  to  me,  is  what  is  sought  for  by 
the  honorable  member  (Mr.  Gordon)  and 
other  honorable  gentlemen  who  have  sup- 
ported him. 

Mr.  Reid. — The  Federal  Parliament 
would  not  be  such  a  tribunal. 

Mr.  TRENWITH.— It  would  be  such 
a  tribunal,  with  some  other  advantages 
added  ;  it  would  be  composed  of  repre- 
sentatives of  the  parties  interested  in 
proportion  to  their  interests,  as  calculated 
upon  the  number  of  their  citizens,  and  it 
would  have  in  addition  three  or  four  dis- 
interested and  impartial  umpires  to  see 
that  fair  play  was  given  to  all  concerned. 

Mr.  Isaacs. — If  necessary,  the  Federal 
Parliament  could  create  a  special  tribunal. 

Mr.  TRENWITH.— I  would  suggest  the 
right  honorable  member  (Mr.  Reid)  and 
the  honorable  member  (Mr.  McMillan) 
clouded  the  issue,  in  presenting  with  such 
force  the  argument  that  the  management 
of  irrigation  in  New  South  Wales  would 
be  taken  out  of  the  hands  of  the  Govern- 
ment of  that  cobny. 

Mr.  Reid. — I  was  addressing  myself  to 
the  amendment  before  the  Chair,  which 
clearly  intended  that. 

Mr.  Wise. — rrhe  whole  difficulty  is  in 
the  drawing  up  of  a  suitable  amendment. 

Mr.  TRENWITH.— I  take  it  that  in 
each  of  the  colonies  there  are  a  number  of 
things  over  which  the  Central  Parliament 
has  control,  but  in  the  management  of 
which  it  does  not  interfere.  Take  in 
Victoria  our  somewhat  complete  system 
of  local  government.  The  Central  Parlia- 
ment has  control  over  all  the  muni- 
cipalities, but  it  creates  laws  under  which 
the  municipalities,  not  the  Central  Go- 
vernment, shall  manage  thfi  affairs  of  the 
localities.  And  I  take  it  that  when  we 
arrive  at  some  means  for  giving  the 
Federal  Parliament  control  it  will  pro- 
vide machinery  under  which  the  various 
municipalities  can  manage  their  own 
affairs  under  such  conditions  as  will  not 
be  prejudicial  to  the  welfare  of    any  of 


the  colonies  concerned.  In  looking  at  the 
amendments  which  have  been  presented, 
it  seems  to  me  that  that  submitted  by 
Mr.  Symon  will  best  meet  the  case.  The 
amendment  suggested  by  the  honorable 
member  is  as  follows  : — 

Navigable  rivers  flowing  in,  through,  or  be- 
tween two  or  more  states,  so  far  as  may  be 
necessary  for  the  improvement  of  their  naviga- 
bility, with  a  just  regard  to  the  necessities 
of  water  conservation  and  irrigation. 

I  understand  that  there  has  been  an  ob- 
jection to  the  use  of  the  word  "  just." 
Well,  perhaps,  in  inserting  it  here,  it  may 
be  vaguely  implied  that,  if  it  were  not 
inserted,  the  control  by  the  Federal  Par- 
liament would  not  be  "just." 

Mr.  Symon. — That  is  a  very  hyper- 
critical objection. 

Mr.  TRENWITH.— I  think  it  is  an 
hypercritical  objection,  but,  in  order  to 
meet  that  objection,  I  would  suggest  that 
the  amendment  would  be  better  if  we 
substituted  the  word  "due  "  for  the  word 
"just."  Mr.  McMillan  has  conceived  a 
condition  where,  in  the  interests  of  New 
South  Wales,  she  might  with  propriety 
stop  every  drop  of  water  from  flowing 
into  the  Murray.  I  submit  respect- 
fully that  there  might  easily  arise  a 
condition  of  things  under  which  the 
Federal  Parliament  would  be  justified 
in  restraining  New  South  Wales  or  any 
other  colony  from  using  the  waters  for 
certain  purposes,  in  order  to  retain  them  for 
certain  other  purposes.  For  instance,  the 
Murray,  running  as  it  does  for  hundreds 
of  miles  through  three  colonies,  is  used  by 
the  people  contiguous  to  it  for  domestic 
and  stock  purposes.  While  production  is 
extremely  important,  and  must  be  en- 
couraged by  every  fair  and  legitimate 
means,  production  under  some  circum- 
stances becomes  secondary  altogether  to 
the  preservation  for  the  moment  of  human 
life.  If  we  can  conceive  a  time  when  the 
Murray  would  be  so  low  that  to  use  its 
waters  at  any  point  in  New  South  Wales 
or  elsewhere  would  render  it  inaccessible 
for   the  purposes  of   stock  and   domestic 
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supply,  I  have  no  hesitation  in  asserting 
my  opinion  that  the  Federal  Parliament 
would  be  justified  in  restraining  during 
that  period  New  South  Wales  from  using 
its  waters  for  irrigation  purposes. 

Mr.  Howe — What  would  become  of  the 
irrigation  colony  then  1 

Mr.  TRENWITH.  —  The  irrigation 
colony  would  suffer  undoubtedly. 

Mr.  Howe. — It  would  be  ruined. 

Mr.  TBENWITH.— It  would  suffer,  as 
the  whole  continent  would  suffer. 

Mr  McMillan. — The  other  extreme 
that  1  put  is  that  the  Federal  Govern- 
ment would  have  the  right  to  allow  the 
Lachlan  or  the  Darling  to  run  to  a  dry 
bed,  in  order  to  keep  up  the  navigability 
of  the  Murray. 

Mr.  TRENWITH.— What  I  say  is  that 
the  circumstances  of  the  hour  would  be 
within  the  full  cognisance  of  the  tribunal 
we  create,  and  if  irrigation  were  more  im- 
portant than  navigablity  I  have  no  doubt 
that  a  competent  and  just  tribunal,  such 
as  we  would  create,  would  take  that  mat- 
ter into  consideration.  But  if,  on  the 
other  hand,  both  navigability  and  irriga- 
tion became  secondary  in  consideration 
to  the  more  important  necessity  of  the 
preservation  of  the  waters  of  the  Murray 
for  stock  and  domestic  purposes,  the  Fede- 
ral Parliament  would  have  the  power  to 
decree  for  the  time  being  what  should  be 
done  in  connexion  with  these  waters,  not 
at  one  particular  point,  but  at  any  point 
where  it  seemed  to  be  necessary  to  inter- 
fere. Thus  we  would  create  a  tribunal 
having  the  interests  of  all  the  parties  con- 
cerned at  heart — having  the  interests  of 
justice  and  fairplayat  heart — withpower  to 
ascertain  from  day  to  day  and  from  hour  to 
hour  all  the  circumstances  surrounding 
the  whole  question.  If  New  South  Wales 
can  spoil  the  River  Murray  at  its 
sweet  will,  by  the  same  rule  Victoria  or 
South  Australia  can  spoil  the  Murray  by 
action  within  their  own  dominions  at 
their  sweet  will.  Let  us  suppose  an  equally 
absurd  case  with  that  suggested  by  Mr. 
McMillan — that  South  Australia  said — 
[Mr.  Trenwith. 


"  We  will  not  have  this  Murray  in  our 
dominions  at  all  ;  we  will  dam  it  back, 
and  throw  its  waters  on  to  New  South 
Wales  and  flood  out  part  of  that 
colony."  I  confess  that  that  is  an  absurd 
contingency.  But  suppose  such  a  contin- 
gency arose,  what  would  be  the  attitude 
of  New  South  Wales  ?  She  would  say 
that  she  was  unjustly  treated,  and  ask,  if 
need  be,  for  the  interposition  of  the  Im- 
perial Parliament.  I  think  she  would  do 
that.  Neither  of  these  contingencies  is 
possible,  but  still  some  modified  evil  be- 
tween these  two  extremes  would  easily  be 
possible;  and  there  seems  to  me  to  be 
nothing  unfair,  nothing  unreasonable, 
nothing  to  be  afraid  of,  in  submitting  to 
the  Federal  Parliament  the  control — not 
the  management: — of  the  Murray,  in  the 
same  sense  that  a  policeman  has  the  con- 
trol over  the  citizens  of  a  state ;  a  con- 
trolling influence  which  never  interferes 
with  the  citizen  unless  he  proceeds  to  do 
wrong,  and  then  only  controls  his  actions 
in  so  far  as  that  control  prevents  him  from 
doing  wrong.  If  this  is  an  illogical  propo- 
sition, the  action  of  the  New  South  Wales 
Government  within  its  own  dominions  is 
illogical  with  reference  to  its  own  citi- 
zens. But  neither  New  South  Whales 
nor  any  of  the  other  colonies  nor  the 
Central  Government  claims  to  control  all 
riparian  rights.  If  it  happened  that  a 
stream  started  upon  the  property  of  an 
individual  in  New  South  Wales,  the  New 
South  Wales  Government  would  step  in 
and  say  to  that  individual — "You  shall  not 
use  that  water  in  such  a  way  as  will 
injure  other  citizens;  we  do  not  want  to 
restrict  your  liberty  to  do  as  you  like, 
except  in  so  far  as  in  doing  so  you  are 
prejudicing  the  interests  of  other  people." 
If  this  is  a  logical  position  with  reference 
to  the  relation  of  the  state  with  its  citizens, 
surely,  under  the  Federation,  the  various 
states  are  to  the  Federation  as  the  citizen 
is  to  the  state,  and  the  Central  Parliament 
created  has  as  much  right  to  interfere  to 
maintain  the  due  interests  of  all  its  con- 
stituents as  the  Central  Parliament  of  the 
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state  has  to  control  its  citizens  within  its 
own  domain.  Mr.  O'Connor  seemed  to  me 
to  admit  this  in  his  argument  yesterday 
morning,  in  the  course  of  his  temperate, 
carefully  thought-out,  and  extremely  able 
speech  ;  but  he  contended  that  we  have 
all  that  is  necessary  under  the  clause  as  it 
stands,  because,  I  understood  him  to  argue, 
if  in  New  South  Wales  anything  were  done 
by  the  New  South  Wales  Government  to 
destroy  the  navigability  of  the  Murray  at 
any  point,  the  clause  gives  sufficient  power 
— read  in  conjunction  with  decisions  which 
have  been  given  in  America  upon  the  same 
point — to  restrain  New  South  Wales  from 
so  acting. 

Mr.  Barton. — You  refer  to  the  trade 
and  commerce  clause? 

Mr.  TRENWITH.— Yes.  But  trade 
and  commerce  is  not  all  that  is  involved 
in  the  consideration  of  this  question.  Irri- 
gation in  these  colonies  is  becoming  daily 
more  and  more  important,  and  may  be- 
come so  important  as  to  overshadow  the 
question  of  navigability.  If  it  do  become 
so  important  it  will  become  so  in  connexion 
with  the  different  colonies,  not  merely  in 
connexion  with  New  South  Wales.  There- 
fore, it  seems  to  me  wise  and  necessary  that, 
in  order  that  this  extremely  important 
aspect  of  the  water  question  should  be 
placed  upon  such  a  basis  as  to  give  security 
to  the  minds  of  all  the  persons  who  are 
to  enter  this  Commonwealth,  it  should  be 
under  the  control  of  the  Federal  Parlia- 
ment. I  said  in  commencing  that  I  did 
not  purpose  addressing  the  committee  at 
any  length  upon  this  subject,  and  I  have 
said  more  than  I  had  intended ;  but  if  the 
matter  is  pressed  to  a  vote,  if  no  compro- 
mise can  be  arrived  at  satisfactory  to  all 
parties,  it  seems  to  me  that  I  ought  to 
vote — indeed,  I  shall  do  so — for  the  amend- 
ment of  Mr.  Symon,  with  the  alteration 
I  have  suggested — which,  I  understand, 
meets  with  Mr.  Symon's  approval,  although 
the  objection  to  the  word  "  just "  is,  as  he 
has  said,  somewhathypercritical.  With  the 
alteration  of  the  word  "just"  to  the  word 
"  due,"  I  shall  vote  for  that  amendment. 


Mr.  GLYNN  (South  Australia).  —  I 
think  it  may  be  advisable  if  I  submit  the 
form  in  which  1  originally  deemed  that 
this  c^uestiori  should  be  put  to  the  commit- 
tee. J  think  ]  am  right  in  saying  that  at 
present  there  is  no  proposal  before  the 
Chair,  although  many  amendments  have 
been  submitted  to  the  committee. 

The  CHAIRMAN.— There  is  no  amend- 
ment at  present  before  the  Chair. 

Mr.  GLYNN.— Then  I  will  suggest  the 
amendment  which  I  think  will  meet  the 
case. 

Mr.  Barton. — I  will  ask  my  honorable 
and  learned  friend  not  to  formally  move 
an  amendment  at  this  stage. 

Mr.  GLYNN.— If  the  leadei  of  the 
Convention  wishes  that  I  should  not  do  so, 
I  will  not  move  an  amendment  formally  at 
this  stage,  but  I  prefei  the  form  of  amend- 
ment which  I  have  drafted  to  any  others 
that  have  been  suggested,  with  the  ex- 
ception of  that  of  my  honorable  and 
learned  friend  (Mr.  Higgins).  I  thinly 
we  should  be  definite  as  to  what  we 
are  doing,  and  it  seems  to  me  that  the 
words  used  in  nearly  all  the  amendments 
that  have  been  suggested  are  not  definite. 
The  word  "  navigable,"  for  instance,  will  | 
lead  to  a  question  of  interpretation  after 
the  adoption  of  the  Constitution. 

Mr.  Isaacs. — Yes.  it  will  lead  to  the 
question  whether  the  British  law  oi  the 
American  law  applies. 

Mr.  GLYNN. — According  to  my  read- 
ing of  the  American  decisions,  I  think 
that  the  Darling  would  not  be  held  to  be 
a  navigable  stream.  Indeed,  I  have  had 
put  into  my  hands  a  decision  given  in 
England  in  1889,  according  to  which  it 
seems  to  be  clear  that  the  Darling  would 
not  be  considered  to  be  a  navigable 
river.  Wherever  there  is  an  inter- 
ruption, even  for  three  or  four  days,  of 
navigability,  it  has  been  held  that  the 
river  in  question  is  not  really  a  navigable 
river. 

Mr.  Isaacs. — The  decisions  require  that 
it  shall  be  subject  to  the  ebb  and  flow  of 
the  tide. 
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Mr.   GLYNN. — Exactly  so.      It  is,   as 
suggested  by  Mr.   Isaacs,   a  question   of 
the  ebb  and  flow  of  the  tide,  so  that  the 
analogy     of     the    English    and     Ameri- 
can   decisions    would    lead    us    to    this 
position :    That  if   we    carry   out   any  of 
the  amendments  which  have  been  moved 
in     which     the     word      "navigable"     is 
used,     the     Darling     would     not     come 
within  the  scope  of  the  Federal  Parliament 
at  all.     I  think  that  what  we  should  do  is 
to  say  what  rivers  we  want  to  take  over. 
We  should  specifically  mention  the  Murray 
and  the  Darling.      I  do  not  want  to  take 
over  the  tributaries  of  the  River  Murray, 
but  I  regard  the  Darling  as  a  main  river. 
I  would  leave  the  control  of  the  Darling 
and  the  Murray  to  the  Federal  Parliament, 
but  would  take  no  cognisance  of  the  Mur- 
rumbidgee,  the  Lachlan,  the  Edwards,  and 
other  tributaries.     I  do  not  believe  that 
South  Australia  would  wish  the  Murrum- 
bidgee  to  be  dealt  with  in   the  same  way 
as  the  Darling  and  the  Murray.     But  we 
have  a  great  trade  from  Bourke  to  Goolwa. 
There   are  times,   when    the    Darling   is 
high,    when  the  export  trade  from  New 
South  Wales  to  South  Australia  touches 
from  £1,200,000  to   £1,400,000  a  year, 
but  when  the  river  is  low  the  trade  runs 
down  to  £100,000  a  year.     This  is  one  of 
the  considerations  that  operate  with  us. 
It   is     one     which     should     affect,    also, 
the   delegates   from   New    South    Wales, 
because  these  exports   touch  the  settlers 
in  their  districts.     The  route  selected  for 
export   is  the  cheapest.      I  would  point 
out  to  Mr.  Carruthers  that,  in  the  recom- 
mendation  of    Mr.   McKinney,   that    the 
Darling  should  be  locked,  he  points  out, 
as  among  the  chief  considerations,  the  fact 
that  the  carriage  of  goods  from  Walgett 
to   Wilcannia   would,    under   locking,    be 
reduced  all  round  by  £3  per  ton,  and  he 
refers  to  the  enormous  benefits  which  this 
would  confer  on  the  settlers  of  New  South 
Wales.     If,  as  the  result  of  giving  federal 
control,  we  decide  on  a  system  of  locking, 
the    benefits     will     not    be    confined    to 
keeping      up     the     export      trade,     but 

[Mr.  Glynn. 


there  will  also  be  enormous  benefits 
to  the  settlers  in  Riverina  itself,  by  the 
lower  cost  of  haulage  as  against  the  rail- 
ways. Now,  I  would  suggest  as  an 
amendment,  in  order  to  make  this  thing 
definite,  to  strike  out  all  the  words  after 
the  first  word  in  the  sub-section  and  insert 
the  following : — 

The  maintenance  and  improvement  of  the  navi- 
gability of  the  Rivers  Murray  and  Darling,  and 
the  apportionment  on,  as  far  as  possible,  the 
principles  which  determine  the  riparian  rights 
of  individuals  of  the  waters  of  such  rivers. 

I  cannot  see  on  what  ground  of  equity 
New  South  Wales  can  object  to  her  rights 
being  determined  by  the  same  principles 
that  operate  between  individuals  of  any 
particular  state.  These  riparian  rights 
are  declared  by  the  highest  tribunal 
in  the  land  on  an  equitable  principle 
as  between  individuals,  and  I  cannot 
see  what  objection  New  South  Wales 
can  urge  to  the  same  principle  being 
applied  between  states.  Analogies  occur 
in  the  Californian  Constitution,  and  all 
we  ask  is  to  adopt  the  same  principle  of 
justice  in  dealing  with  streams  in  which 
different  states  are  concerned.  The  effect 
of  the  amendment  would  be  to  leave  the 
normal  average  flow  of  the  Darling  to  con- 
tinue. The  flood  waters  would  not  be  in- 
terfered with,  but  we  are  entitled  to  say 
that  the  normal  flow  of  the  Darling  into 
the  Murray  should  not  be  intercepted  by 
any  irrigation  in  New  South  Wales — and 
that  it  will  be  intercepted  is  apparent 
by  what  is  contemplated  in  New  South 
Wales.  The  proposal  of  Mr.  McKinney 
is  that  the  water  of  70  lakes  on 
the  Darling  should  be  impounded, 
and  those  lakes  contain  a  discharge 
which,  if  it  is  allowed  to  reflow  into  the 
Darling,  will  keep  up  its  navigable  level 
for  six  months  in  the  year.  In  1892  he 
stated  that  Lake  Menindie  alone  had  a 
storage  capacity  which  would  keep  up  the 
water  of  the  Darling  for  three  or  four 
months  in  the  year.  What  then  will  be 
the  effect  of  not  only  keeping  back  the 
waters  of  Lake  Menindie  but  also  those 
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of  69  other  lakes  1  Undoubtedly,  the  navi- 
gation of  the  Darling  will  be  six  months 
less  in  the  year  than  it  is  at  present. 

Sir  William  Zeal. — The  lakes  are  only 
filled  during  flood-time. 

Mr.  GLYNN. — I  agree  with  that  state- 
ment, but  I  would  point  out  to  Sir  William 
Zeal  that  the  main  consideration  which 
operates  with  us  is  this — the  Darling  sys- 
tem of  lakes  is  filled  by  flood  waters 
from  the  river.  When  the  waters  begin 
to  subside,  those  lakes  reflow  into  the 
river,  and  the  navigation  of  the  river  is 
kept  up  for  six  months  by  the  reflow  of 
those  lakes. 

Mr.  Isaacs. — Is  your  anxiety  irrigation 
or  navigation  1 

Mr.  GLYNN. — Mainly  navigation,  but 
both ;  and  I  will  tell  the  honorable  mem- 
ber why.  According  to  Colonel  Home's 
report,  which  was  presented  to  the  New 
South  Wales  Government,  the  capacity  of 
the  Darling  for  irrigation  under  a  system 
of  locking  or  conservation  by  locks  is 
exceedingly  small.  He  states  that  you 
cannot  go  beyond  about  50,000  acres, 
whatever  you  do,  and  one  of  his  reasons 
appears  to  be  this  :  The  annual  evapo- 
ration from  the  lakes,  according  to 
Mr.  McKinney,  is  about  95  per  cent, 
of  the  total  storage  capacity.  When 
the  water  reflows  throughout  a  great 
portion  of  the  year  back  again  the 
evaporation  is  checked,  but  if  we  stop  the 
water  and  keep  it  in  the  lake  the  evapora- 
tions continue.  For  that  reason  Colonel 
Home  particularly  challenges  the  value 
of  the  Darling  or  of  any  schemes  of  con- 
servation in  connexion  with  it  for  pur- 
poses of  extensive  irrigation.  I  think  Mr. 
Carruthers  will  admit  that  there  was 
a  damper  thrown  on  the  contemplated 
schemes  of  irrigation  in  New  South  Wales 
by  Colonel  Home's  report,  and  Colonel 
Home,  Mr.  Carruthers  described,  at  the 
Adelaide  Convention,  as  one  of  the  great- 
est experts  in  the  British  Empire  on 
irrigation.  What  we  say  is  that  if  you 
cannot,  without  an  enormous  waste  of 
water,  carry  out  the  contemplated  schemes 


of  irrigation  in  New  South  Wales,  you 
should  allow  the  Federal  Parliament  to  say 
whether  navigation  should  supersede  irriga- 
tion, or  whetherthe  two  should  be  combined 
by  a  system  of  locking.  That  this  matter 
is  one  of  vital  interest  to  South  Australia 
I  need  not  point  out.  Another  matter  to 
which  I  wish  to  call  attention  is  this : 
Mr.  Russell  telegraphs  to  say,  that  the 
discharge  of  the  rivers  would  keep  up  a 
continuous  flow  of  about  10  feet  through- 
out the  year,  and  that  therefore  the 
amount  of  water  to  be  deflected  by  these 
contemplated  schemes  would  make  no 
substantial  difference  in  the  navigability, 
but  he  does  not  mention  that  you  cannot 
keep  up  an  average  of  10  feet  throughout 
the  year.  Sometimes  the  discharge  is 
only  100,000  cubic  feet  per  minute,  while 
sometimes  it  is  millions.  Does  Mr.  Russell 
say  that  you  can  so  adjust  the  average 
throughout  the  year  as  to  maintain 
a  flow  for  every  month  of  10  feet  deep  1 
The  proposition  is  monstrous,  and  this  is 
one  of  those  statements  which  we  ought 
to  carefully  examine,  because  they  often 
have  the  result  of  throwing  dust  in  the 
eyes  of  honorable  members.  Under  a 
system  of  locking  the  result  would  be 
this.  The  discharge  at  Overland  Corner 
goes  down  to  120,000  cubic  feet  per 
minute.  Now,  under  locking  we  would 
always  keep  a  minimum  of  350,000  cubic 
feet  per  minute,  and  that  is  the  navigable 
discharge.  Supposing  any  system  were 
arrived  at  of  apportioning  the  water  be- 
tween the  various  colonies  without  locking, 
and  supposing  that  South  Australia  got  a 
compensation  discharge  of  50,000  or 
60,000  feet  per  minute  without  locking, 
that  would  be  of  very  little  use  for  four 
or  five  months  of  the  year,  because  the 
navigable  discharge  might  not  be  reached 
by  150,000or  200,000cubic  feet  perminute. 
But  the  moment  you  keep  the  river  near 
the  navigable  discharge,  at  for  instance 
300,000  feet  per  minute,  then  a  compensa- 
tion of  50,000  feet  perminute  would  bring 
it  up  to  navigable  point.  Therefore,  if  the 
Federal  Parliament  has  this   power,  and 
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adopts  a  system  of  locking,  in  order  to 
make  navigation  effective,  a  slight  com- 
pensation discharge  from  New  South 
Wales  into  Victoria  would  be  sufficient  to 
keep  up  the  navigation  of  the  river,  where- 
as, for  navigation,  the  compensation  dis- 
charge, without  locking,  might  require  to 
be  six  times  as  large  in  order  to  effect  the 
same  result.  I  ask  honorable  members, 
therefore,  to  accept  the  amendment  I  have 
suggested,  which  is  definite,  and  which 
excludes  all  tributaries.  This  proposal 
would  have  the  effect  of  making  the  Dar- 
ling navigable,  allow  trade  to  go  by  its 
most  efficient  course,  and  make  the  Darling 
always  have  a  permanent  discharge  of 
350,000  cubic  feet  per  minute. 

Mr.  Isaacs. — You  would  not  give  New 
South  Wales  the  right  to  take  any  water? 

Mr.  GLYNN. — Not  so  as  to  diminish 
the  normal  flow  as  far  as  Victoria  and 
South  Australia  are  concerned.  It  would 
have  the  right  to  take  so  much  of  the 
water  as  would  not  reasonably  interfere 
with  the  normal  flow.  Suppose  the  normal 
flow  into  Victoria  or  into  South  Australia 
in  a  particular  month  were  200,000 
feet  per  minute,  New  South  Wales 
would  be  entitled  to  take  any  surplus 
over  that  normal  average  flow  for  pur- 
poses of  its  irrigation.     New  South  Wales 


says 


We    do  not  want  to  touch    the 


ordinary  flow  of  the  river ;  we  want  to 
intercept  floods."  Now,  I  would  point  out 
that  that  power  would  not  be  very  much 
diminished  by  the  application  of  the  prin- 
ciple of  riparian  rights,  under  which  there 
is  an  average  flow,  from  time  to  time, 
which  must  not  be  intercepted  by  the 
owner  of  the  banks  higher  up.  The  Federal 
Parliament  ought  to  have  competence,  on 
materials  in  its  possession,  to  determine 
what  wras  the  average  flow  of  the  river 
for  every  month  of  the  year  from  New 
South  Wales  into  Victoria,  and  from 
Victoria  into  South  Australia. 

Mr.  Deakin. — That  would  have  to  de- 
pend on  the  rainfall,  would  it  not  ? 

Mr.  GLYNN. — We  have  had  gaugings 
taken  during  the  last  ten  or  fifteen  years 
[Mr.  Glynn.    -'/ 


in  South  Australia,  and  we  kn„w  the  dis- 
oharge  of  the  river  at  every  point  in 
South  Australia,  Victoria,  and  even  New 
South  Wales,  at  every  particular  month. 
All  we  ask  is  an  apportionment  before 
locking,  or,  if  there  is  to  be  locking,  an 
apportionment  after  locking,  of  the  waters 
for  L'ach  month  of  the  year  of  the.^e  livers 
between  the  various  colonies  on  some 
equitable  basis.  Such  a  proposition  was 
made  in  1890,  by  a  commission  that 
sat  to  consider  the  question  in  South 
Australia,  as  I  mentioned  before.  My 
accuracy  on  that  point  has  been  chal- 
lenged by  Mr.  Lyne,  and  therefore  I 
may  state  that  in  1887  we  appointed  a 
Water  Commission  to  discuss  the  question 
of  intercolonial  rights  as  regards  the  rivers 
with  the  commissions  of  Victoria  and  New 
South  Wales.  When  our  commission  was 
appointed  Sir  Henry  Parkes  gave  notice 
that  he  was  going  to  dissolve  his  commis- 
sion, but  Mr.  Gillies  interposed,  and  said 
that  this  would  not  be  fair  to  South  Aus- 
tralia. Sir  Henry  Parkes  then  said  that 
the  final  report  of  the  New  South  Wales 
commission  would  be  delayed  for  one 
month,  and  it  was  so  delayed.  In  its 
report  there  was  a  recommendation  made 
by  that  commission  that  there  should  be 
a  conference  between  the  commissions  of 
the  three  colonies  to  discuss  some  fair 
method  of  apportioning  the  waters  of  the 
rivers. 

Mr.  Lyne. — What  commission  was 
that? 

Mr.  GLYNN.— The  Royal  Commission 
on  the  Conservation  of  Water  in  New  South 
Wales,  which  sat  in  1886-7,  and,  I  think, 
sent  in  their  report  in  1887.  I  intend  to 
read  an  extract  from  its  report  which 
was  presented,  I  think,  in  the  middle 
of  1887,  and  which  suggested  a  very 
fair  means  of  arriving  at  some  definite 
apportionment  of  the  surplus  waters.  The 
report  refers  to  the  fact  that  Mr.  Deakin 
was  then  absent  in  England  in  connexion 
with  the  Imperial  Conference.  I  may 
remind  honorable  members  that  the  com- 
mission  of    New  South  Wales,   with    the 
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commission  of  Victoria,  made  definite 
proposals  for  the  division  of  the  waters 
of  the  Murray,  as  between  themselves 
alone.  Objection  was  taken  by  Sir 
John  Downer,  as  representing  South 
Australia,  to  such  an  apportionment, 
and  we  appointed  a  commission  with  a 
view  of  meeting  the  commissions  of  the 
other  colonies,  so  as  to  determine  upon 
some  equitable  scheme  of  apportionment. 
As  I  have  already  said,  as  soon  as  we 
appointed  our  commission,  Sir  Henry 
Parkes  announced  that  he  was  about  to 
dissolve  the  New  South  Wales  commission, 
but  owing  to  the  intervention  of  Mr. 
Gillies,  he  simply  intimated  that  the  final 
report  of  his  commission  would  not  be  pre- 
sented for  another  month.  Within  a  few 
weeks  afterwards  he  gave  notice  that  he 
intended  to  dissolve  that  commission,  so 
that  through  the  action  of  New  South 
Wales — the  dissolution  of  its  own  com- 
mission— there  was  no  possibility  of  hav- 
ing  a  conference  between  the  Water  Com- 
missions of  the  three  colonies.  In  its  final 
report,  the  New  South  Wales  commission 
recommended  that  there  should  be  a  con- 
ference. One  extract  from  the  commis- 
sion's report  is  as  follows  : — 
Soon  after  that  date 

Referring  to  the  return  of  Mr.  Deakin  from 
England. 

it  may  be  practicable  for  representatives  of 
the  three  colonies  to  confer  together  upon  the 
subject,  with  a  view  to  submit  to  the  Govern- 
ment of  each  the  conditions  upon  which  the 
flood  waters  of  the  Murray  and  its  tributaries 
may  be  best  conserved  and  equitably  appro, 
priated. 

Now,  that  is  the  principle,  I  say,  which 
should  underlie  the  action  of  the  Conven- 
tion. 

Mr.  Lyne. — Who  made  that  recommen- 
dation ? 

Mr.  GLYNN.— It  is  a  recommendation 
from  the  Royal  Commission  of  New  South 
Wales — your  own  commission — but,  unfor- 
tunately, the  action  of  the  statesman 
(Sir  Henry  Parkes)  prevented  that  recom- 
mendation being  acted  on,  because  he 
[10] 


immediately  afterwards  dissolved  the 
commission. 

Air.  Barton. — Do  you  mind  stating 
that  recommendation  again  ? 

Mr.  GLYNN.— I  will  read  the  whole  of 
the  extract  from  the  report,  as  follows  : — 

It  was  anticipated  that  the  conference  would 
have  taken  place  before  now,  but  as  the  president 
of  the  Victorian  commission  (the  Honorable 
Alfred  Deakin,  M.  P. )  found  it  necessary  to  leave 
Victoria  to  attend  the  Imperial  Conference  now 
being  held  in  London,  the  date  of  assembling 
was  deferred  until  his  return.  He  is  expected 
to  arrive  in  Melbourne  in  June  or  July  next. 
Soon  after  that  date  it  may  be  practicable  for 
representatives  of  the  three  colonies  to  confer 
together  upon  the  subject,  with  a  view  to  sub- 
mit to  the  Governments  of  each  the  conditions 
upon  which  the  flood  waters  of  the  Murray  and 
its  tributaries  may  be  best  conserved  and  equit- 
ably appropriated. 

Mr.  Lyne. — I  think  you  have  made 
some  mistake  there.  I  do  not  think  that 
is  in  the  report  of  the  commission  itself. 

Mr.  GLYNN. — Of  course  the  report 
and  the  minutes  of  the  commission  are 
available  to  the  honorable  member.  1 
was  technically  wrong,  perhaps,  the  other 
day  in  using  the  word  recommendations, 
instead  of  proposals,  but  it  is  a  distinction 
without  a  difference.  The  two  commis- 
sions met,  and  reduced  their  recommenda- 
tions to  writing  ;  but,  as  they  did  not  send 
in  a  final  report,  those  recommendations 
were  called  proposals,  not  recommendations. 
At  the  same  time,  they  are  the  conclu- 
sions which  were  arrived  at,  and  they  are, 
therefore,  more  or  less  authoritative.  I 
ask  the  Convention  to  express  its  opinion 
on  this  question  which  is  definitely  before 
us,  and  to  say  that  this  Bill  is  only  to  give 
the  riparian  states  such  rights  against  one 
another,  as  in  the  ordinary  exercise  of 
justice  the  courts  would  grant  to  one 
individual  as  against  another. 

Mr.  DOBSON  (Tasmania).— We  have 
had  a  very  interesting  debate,  and  I  think 
the  time  has  now  arrived  when  the  sug- 
gestion of  the  Premier  of  Victoria  could 
be  very  usefully  put  in  force,  namely, 
that  two  or  three  members  from  each  of  the 
colonies  interested  should  confer  together 
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to  see  if  they  cannot  provide  for  some  satis- 
factory settlement  of  this  very  important 
matter.  I  should  hardly  like  to  sec  the 
number  of  members  representing  each 
colony  at  that  conference  limited  to  two, 
because  in  that  case  one  or  two  members 
of  the  Convention  who  have  taken  an 
intense  interest  in  the  subject  would 
probably  be  left  out.  No  one  would  like 
to  see  the  Premier  of  South  Australia 
choose  one  of  his  colleagues  and  leave  Mr. 
Glynn  and  Mr.  Symon  unable  to  take  any 
part  in  that  conference.  But  it  is  quite 
enough  for  us  to  ask  that  such  a  confer- 
ence shall  take  place,  and  leave  it  to  the 
Premier  of  each  colony  to  choose  two, 
three,  or  four,  or  any  number,  of  his  col- 
leagues, to  attend  that  conference.  In 
rising,  as  a  representative  of  Tasmania,  to 
address  myself  to  this  question,  I  am  re- 
minded of  the  fact  that  we  who  are  of 
Tasmania  and  Western  Australia  have 
been  told  that  we  have  no  direct  interest 
in  the  matter.  In  one  sense  that  is  correct, 
but  in  another  sense  we  have  a  direct  in- 
terest. That  is  to  say,  each  of  us  does  his 
utmost  to  accomplish  the  only  thing  we 
were  sent  here  for,  namely,  to  devise  a 
right  and  just  Constitution  for  Australasia. 
And  with  a  view  of  enabling  me  to  give 
my  vote  on  principles  that  are  just,  I 
desire  to  bring  one  or  two  matters  before 
the  leader  of  the  Convention,  so  that  I 
may  get  from  him,  as  I  always  do,  some 
very  useful  information,  which  will  guide 
me  in  giving  my  vote.  I  must  confess 
that  my  sympathies,  from  the  commence- 
ment, have  been  with  the  colony  of  South 
Australia,  becanse  I  cannot  get  rid  of  the 
fact  that  every  individual  in  every  state 
known  to  the  British  Empire,  and  other 
empires  also,  has  his  riparian  rights  ;  and 
I  have  been  very  much  astonished  indeed 
to  hear  honorable  members  from  the 
parent  colony  of  New  South  Wales,  while 
admitting  that  fact  as  regards  individuals 
emphatically  denying  it  as  regards  states. 
I  ask  why,  if  we  are  here  to  federate,  and 
to  talk  about  one  people  one  destiny,  are 
we  to  deny  that  there  can  and  ought  to 
[Mr.  Dobson. 


be  such  things  as  riparian  rights  between 
states  as  there  are  between  individuals'? 
It  appears  to  me  that  for  the  New  South 
Wales  representatives  to  meet  us  here  and 
say — "Because  the  Crown  did"— ordid  not 
"  vest  the  ownership  of  the  sources  of  these 
great  streams  of  this  great  water-way,  the 
Murray,  in  our  own  colony,  we  are  going  to 
federate  and  to  shelter  ourselves  behind  the 
fact  thatthegrantof  the  Crown  gives  it  to  us 
absolutely" — which  I  do  not  believe — 'or 
that,  if  the  Crown  did  not  give  it  us,  we , 
have  actual  possession,  and  no  power  short 
of  bayonets  and  guns  can  take  it  away 
from  us,"  appears  to  me  to  be  thoroughly 
contrary  to  the  spirit  of  federation.  There- 
fore, what  I  desire  Mr.  Barton  to  tell  us,  if 
he  will,  is  how  can  we  try  to  frame  a 
Federal  Constitution  and  deny  to  the 
states,  in  reference  to  these  great  water- 
ways, what  is  not  denied  to  the  humblest 
individual  in  those  states?  I  think  that 
the  very  last  6s.  8d.  I  earned  in  Tasmania 
before  I  came  to  the  Convention  was  paid 
by  an  unfortunate  man  who  came  to  me 
and  said — "  I  have  a  stream  rising  on  my 
land,  and  I  have  turned  off  the  water  in 
order  to  irrigate  my  potatoes,  but  here  is 
a  letter  from  the  man  immediately  below 
me,  who  objects  to  my  doing  so."  "Well, 
my  friend,"  I  replied,  "  I  am  sorry 
to  say  that  the  man  below  you  is 
quite  right  in  objecting  to  your  diverting 
the  water  to  irrigate  your  potatoes." 
To  this  he  rejoined — "  What,  cannot  a 
man  water  his  spuds  1 "  And  I  answered 
— "  No,  not  if  you  prevent  the  man  below 
from  having  water  enough  to  boil  his  billy." 
The  man  was  not  satisfied  with  my  opinion, 
and  therefore  I  had  to  get  down  Addison 
on  Torts  and  satisfy  him  on  the  point. 

An  Honorable  Member. — And  you 
charged  him  6s.  8d.  for  that  ? 

Mr.  DOBSON.— Yes,  I  did. 

Mr.  Gordon. — It  is  costing  a  great  deal 
more  than  6s.  8d.  to  settle  this  question. 

Mr.  DOBSON.— What  is  my  stumbling- 
block  in  the  matter  is  that  this  is  not  only 
a  question  of  justicej  but  a  question  of 
right,  and  are  these  states   to  be  denied 
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under  this  Constitution  a  right  awarded 
by  our  courts  of  justice  to  the  humblest 
individual  within  those  states  1  That  is 
a  point  I  cannot  get  over.  Now,  in  the 
arguments  that  have  been  urged  before 
the  Convention  there  seems  to  me  to  have 
been  some  little  shirking  of  the  main  ques- 
tion— How  are  we  to  control  and  vest  the 
ownership  of  these  great  water-ways,  not  for 
the  purposes  of  navigation,  but  for  the  pur- 
poses of  irrigation  1  I  think  that  to  some 
extent  we  may  dismiss  the  question  of 
navigation  from  our  minds,  for  two  reasons 
— first,  because  the  Premier  of  New  South 
Wales  has  told  us  that  his  colony  have  not 
the  slightest  objection  to  keep  open  to 
navigation  for  all  time,  as  far  as  they  can, 
the  great  water-ways  of  that  colony  as  far 
as  they  now  exist  as  navigable  streams,  so 
that  each  state  may  carry  on  its  commerce. 
And,  as  I  read  international  law,  which  I 
presume  will  have  something  to  say  on 
this  question,  no  toll  of  2d.  per  ton,  which 
the  Premier  of  New  South  Wales  talks 
about,  can  be  put  on  any  craft  plying  its 
trade  on  a  navigable  stream,  although  it 
may  pass  from  its  own  state  into  the 
boundaries  of  New  South  Wales.  Coming 
to  irrigation,  who  is  to  say  when  the  mo- 
ment has  arrived  when  the  question  of 
irrigation  is  to  supersede  in  its  importance 
the  question  of  navigation  1  Is  that  to  be 
left  to  each  state  to  say  1  Is  New  South 
Wales  to  say — "  We  want  all  the  water  for 
irrigation,"  when  South  Australia  may  say 
— "We  want  the  Murray  kept  uptoitsnatu- 
ral  level  for  the  purposes  of  navigation5"? 
On  the  other  hand,  is  South  Australia  to 
say — "  W~e  are  convinced  that  irrigation 
is  so  important  that  we  are  going  to 
irrigate  our  lands  "  1  And  are  the  people 
of  New  South  Wales  to  say — "  We  must 
keep  up  the  navigation  of  the  river  for 
our  own  territory"?  Therefore,  this  is 
intensely  one  of  those  matters  which  must 
be  absolutely  under  the  control  of  the 
Federal  Parliament.  The  time  will  arrive, 
at  all  events  I  look  forward  to  it,  when 
irrigation  will  be  of  more  importance  than 
navigation ;  and,  when  that  times  comes, 


we  shall  find  that  we  have  made  a  very 
great  blunder  in  framing  this  Constitution 
if  we  have  not  put  this  important  matter 
under  the  control  of  the  Federal  Parlia- 
ment. It  appears  to  me  that,  of  all  the 
amendments  before  the  committee,  not 
one  is  so  useful  or  so  good  in  its  scope  as 
the  clause  we  have  in  the  Bill.  The 
clause  itself  is  wider  in  its  scope  than 
any  of  these  amendments.  I  think  it 
would  do  more  ample  justice ;  and  I 
think  our  friends  from  South  Australia 
will  be  making  a  mistake  if  they  accept 
any  amendments  in  preference  to  the 
clause  in  the  Bill.  But,  further,  I  see 
in  two  or  three  of  the  amendments  an 
interminable  amount  of  litigation  confront- 
ing us  in  the  future.  How  can  you  say 
that  the  Federal  Parliament  is  to  control 
the  waters  of  these  streams  for  the  pur- 
poses of  navigation,  having  due  regard, 
or  having  regard,  to  the  necessities 
of  irrigation  ?  There  is  an  enor- 
mous lawsuit  staring  us  in  the  face  for 
years  to  come  if  these  amendments  are 
adopted.  Now,  I  have  only  one  more 
thought  to  express  before  I  sit  down  in 
reference  to  the  part  that  shall  be  played 
in  our  Federal  Commonwealth  by  the 
Federal  Court.  In  South  Australia,  I  ven- 
tured to  say  that  I  preferred  that  important 
questions  of  law,  and  also  of  fact,  should 
be  remitted  to  the  Federal  Court  by  a 
direct  power  in  the  Bill,  far  before  the 
creation  of  your  Inter-State  Commission. 
By  all  means  have  the  creation  of  your 
Inter-State  Commission,  if  you  please,  but  I 
would  certainly  prefer  that  a  matter  of  this 
sort,  bristling  at  all  these  points  with  law 
— although  the  members  of  the  Conven- 
tion representing  New  South  Wales  say 
they  wish  to  get  rid  of  law — requiring  the 
very  nicest  application  of  expert  evidence 
to  this  question  of  water  conservation  and 
so  forth — I  would  infinitely  prefer  to  have 
power  in  the  Commonwealth  to  refer  a 
matter  of  such  vital  importance  to  the 
Federal  Court.  You  are  going  to  establish 
that  court  at  the  greatest  expense,  composed 
of  the  most  eminent  men,  men  removed 
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entirely  from  all  political,  and,  we  hope, 
all  state  influences.  That  is  the  one  tri- 
bunal that  can  help  us  in  this  important 
mutter,  and  unless  the  Federal  Parliament 
have  absolute  power  to  remit  it  to  Uu-m, 
our  Constitution  will  contain  a  blunder.  It 
is  on  this  point  that  I  require  more  light 
and  knowledge. 

Mr.  BARTON(New  South  Wales).— This 
debate  has  been  so  full,  and  the  arguments 
on  each  side  have  been  so  thoroughly  put 
forward,  that  I  do  not  propose  to  detain 
the  committee  at  any  length.  I  rise 
mainly  for  the  purpose  of  expressing  my 
concurrence  with  the  suggestion  of  Sir 
George  Turner. 

Mr.  Peacock. — Hear,  hear;  it  is  far  the 
best. 

Mr.  BARTON.— I  do  not  think  the 
differences  are  so  wide  that  they  cannot 
be  thrashed  out  in  friendly  conference.  I 
would  not  suggest  that  there  should  be 
any  formal  select  committee,  or  that  any 
number  of  representatives  of  each  colony 
should  be  specified,  because  at  a  consulta- 
tion of  the  kind  suggested  matters  will 
not  be  tested  by  vote  at  all ;  it  will  be 
merely  a  case  of  "  Come,  let  us  reason  to- 
gether." I  would  suggest,  therefore — 
indeed  I  propose,  if  the  committee  agree 
with  me,  that  it  be  left  to  each  of  the 
three  delegates  concerned  to  select  the 
manner  in  which  their  colony  should  be 
represented  at  the  conference,  whether  by 
one,  two,  three,  or  whatever  number  it 
may  be.  What  is  desired  is  that  the  col- 
lective views  held  by  these  representa- 
tives should  be  put  forward,  not  that 
there  should  be  any  voting  or  any  conflict, 
but  that  there  should  be  a  mutual  under- 
standing come  to,  and  I  have  not  inter- 
fered with  the  debate  until  the  present, 
so  far  as  to  express  concurrence  with  Sir 
George  Turner's  suggestion,  because  I  held 
the  hope  that  by  letting  the  debate  go  on  to 
what  is  probably  its  legitimate  conclusion 
— and  probably  it  has  come  to  that  now — 
we  might  save  further  argument  hereafter. 
I  think  there  will  not  be  great  difficulty 
in  arriving  at  some  conclusion  among  the 
[Mr.  Dobson. 


representatives  of  those  three  delegations, 
which  conclusion  can  then  safely  be 
adopted  by  the  whole  Convention.  I 
think  we  have  advanced  a  great  deal 
further  than  the  point  at  which  we  had 
arrived  last  night,  because  we  have  the 
admission  from  the  honorable  member 
(Mr.  Holder)  as  I  understand  it,  and  he 
generally  speaks  very  plainly,  that  the 
irrigation  question  is  not  a  federal  but  a 
state  matter;  and  I  think  it  will  not 
require  very  much  argument,  if  one  were" 
disposed  to  argue  now,  to  convince  the 
Convention  that  that  is  so.  The  real 
question  between  us  is  this  :  To  what 
extent  are  certain  rivers  navigable,  and  to 
what  extent  are  they  to  be  kept  navi- 
gable 1  If  so,  what  line  can  we  lay 
down  so  as  to  prevent  these  powers 
of  navigation  on  the  one  hand  and 
of  water  conservation  and  irrigation  on 
the  other  from  so  impinging  on  each 
other  that  injustice  should  not  be  done 
on  one  hand  or  the  other  1  That  is  the 
question  which  awaits  that  conference 
which  I  hope  will  be  held.  It  is  because 
I  think  the  matter  can  be  put  in  that  way 
that  I  do  not  anticipate  any  failure  in  the 
conference  suggested.  I  am  not  disposed, 
looking  at  what  we  have  to  do  in  this  con- 
sultation, to  endeavour  to  solve  any  of  the 
difficult  questions  which  my  honorable 
friend  (Mr.  Dobson)  has  just  put.  I  was  a 
little  interested  in  that  conflict,  which 
might  be  described  in  his  own  words 
almost  as  the  battle  of  the  billy  and  the i 
spuds,  but  I  do  not  think,  when  wre  try  to > 
resolve  this  matter  into  its  original 
elements,  that  there  is  any  great  co-rela- 
tion in  the  position  of  the  states  interested 
with  regard  to  the  flow  of  the  water 
through  other  states  and  the  position  of 
individuals  with  regard  to  their  riparian 
rights. 

Mr.  Kingston. — There  should  be  in  a 
Federation. 

Mr.  BARTON.— If  that  is  to  be  the 
case  in  a  Federation,  that  is  to  say,  if  we 
are  to  give  the  Federation  at  once  control 
of  the  apportionment  of  the  water,   and 
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convert  into  a  federal  matter  that  which 
the  honorable  member  (Mr.  Holder)  ad- 
mitted to  be  a  state  matter 

Mr.  Kingston. — I  think  you  misunder- 
stand him. 

Mr.    BARTON". — I  understood  him  to 
admit  it  practically  without  qualification. 

Mr.  Kingston. — No. 

Mr.  BARTON.— The  feeling  I  have 
about  the  matter  is  this  :  We  do  not  pro- 
pose to  federalize  the  lands  of  the  state. 
It  is  a  question  of  hands  off,  and  the 
territory  of  any  of  the  states  is  not  to 
be  touched,  except  so  far  as  it 
may  be  necessary  to  carry  out  a 
constitutional  power  given  under  this 
instrument.  If  you  take  away  from 
a  number  of  the  settlers  in  New 
South  Wales  the  use  of  the  water,  if 
you  hand  over  to  any  authority  the 
power  to  diminish  the  application  of  the 
water  for  the  use  of  their  land,  it  is 
practically  saying  to  them  that  you  are 
taking  the  control  of  their  land  also.  This 
body  of  settlers,  not  inconsiderable  now, 
and  which  we  hope  will  become  larger, 
because  they  inhabit  land  which  with  the 
proper  application  of  water  will  be  ex- 
tremely valuable,  have  the  right  to  say 
this  :  You  are  not  federalizing  the  lands 
of  New  South  Wales ;  we  are  inhabiting 
a  portion  of  that  territory  which  cannot  be 
reasonably  utilized  without  the  application 
of  the  waters  of  these  rivers.  If  you  fede- 
ralize the  water  you  might  as  well  fede- 
ralize the  land,  for,  as  far  as  we  are 
concerned,  one  goes  with  the  other — one 
is  useless  without  the  other.  That  is  the 
position  they  occupy.  I  put  it  to  the 
common  sense  of  the  Convention  whether 
that  is  not  a  position  which  must  be 
conceded  to  be  reasonable.  We  have  met 
to  frame  a  Federal  Constitution.  We  have 
not  met  to  make  an  amalgamation.  Our 
purpose  is  to  leave  the  various  provinces 
in  the  first  instance  their  territory,  be- 
cause that  is  the  very  kernel  of  the  ques- 
tion. To  take  away  their  territory  is  to 
amalgamate.  To  leave  them  their  territory 
is    to  federate,    provided   that  you  unite 


in  all  matters  beyond  that.  The  position 
taken  up  is  this :  We  have  met  for  the 
purpose  of  making  a  Federation,  which 
involves  the  retention  of  the  soil  by  the 
individual  states.  The  retention  of  the 
soil  which  borders  on  these  rivers  is  only  a 
retention  in  name,  if  you  do  not  give  us 
the  use  of  the  water  by  which  alone  we 
can  make  that  land  available  for  our 
use 

Mr.  Isaacs. — Apply  that  to  South 
Australia,  too. 

Mr.  BARTON. — Supposing  you  do  apply 
it  to  South  Australia,  the  question  does 
not  become  a  federal  question,  merely  be- 
cause one  or  more  states  are  interested. 
If  the  line  of  demarcation  in  this  matter 
is  the  retention  of  the  soil,  that  must  carry 
with  it  the  means  of  the  development  of 
the  soil.  If  we  are  right  in  saying,  as  we 
have  hitherto  said  in  this  Convention,  that 
the  railways  should  not  be  taken  over 
because  they  are  the  instrument  for  the 
development  of  the  land,  there  is  equal 
reason  for  saying  that  each  state  should 
have  the  means  for  the  conservation  of 
water  and  irrigation,  as  a  provincial 
matter  and  not  a  federal  matter. 

Mr.  Gordon. — It  is  conceded  there  must 
be  some  control  given  to  prevent  injury 
by  one  colony  to  another. 

Mr.  BARTON.— That  is  in  order  to 
prevent  infringement  of  intercolonial 
free-trade,  because  we  make  intercolonial 
free- trade  an  absolute  condition  of  the 
Federation,  and  we  propose,  therefore,  that 
there  should  be  no  power  to  render  nuga- 
tory that  provision  for  free-trade  by  any 
conflict  of  railway  or  river  rates.  We 
must  all  concede  that. 

Mr.  Reid. — We  all  concede  that. 

Mr.  BARTON.— We  simply  make  that 
provision  because  we  do  not  wish  to  give 
any  one  power  to  make  intercolonial  free- 
trade  nugatory.  The  question  here  is 
quite  distinct.  Any  consideration  which 
might  impel  you  to  constitute  some  tribu- 
nal to  deal  with  railway  rates  is  a  con- 
sideration which  does  not  apply  at  all  to 
the   question  of  the  use  by  the  various 
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states  of  their  water.  I  am  suggesting 
that  some  arrangement  may  be  come  to 
which  will  not  interfere  with  the  right 
possessed  by  individual  states  to  carry  out 
works  for  water  conservation  and  irriga- 
tion.  I  am  pointing  out  the  position  taken 
up  by  the  settlers  on  the  soil  when  it  is 
proposed  to  deal  with  the  use  of  the  water, 
in  order  to  show  the  extreme  importance 
of  this  question  to  the  representatives  of 
New  South  Wales  in  the  Convention.  Hon- 
orable members  will  absolve  me  from  making 
threats  to  the  Convention.  I  have  never 
been  one  of  those  who  have  said — "  You 
must  give  us  this  or  we  shall  have  to- go 
away,  and  it  is  no  use  going  any  further." 
I  do  not  propose  to  say  anything  of  that 
kind  now  ;  I  simply  propose  to  state  what 
I  know  to  be  the  facts  of  the  case,  leaving 
the  rest  to  the  judgment  of  the  Conven- 
tion. If  you  say  that  you  are  not 
going  to  take  away  our  soil,  any  colony 
whose  soil  it  was  proposed  to  take  in  any 
degree  would  at  once  retire  from  this 
Convention.  I  want  to  put  the  case  to 
you  whether  it  is  not  almost  the  same 
thing  to  say  you  are  going  to  federalize 
the  waters  in  these  rivers  1  It  might  be 
possible  for  us  to  ascertain  something 
of  this  sort :  To  what  point  this 
River  Murray — I  will  not  sav  also  the 
Darling ;  that  might  be  taken  into 
consideration — is  navigable,  in  order 
to  maintain  that  navigability,  not  per- 
haps to  extend  it,  but  to  deal  with  the 
existing  conditions  so  as  to  be  able  to 
insure  that  any  of  the  states  through 
which  the  river  flows  shall  have  a  reason- 
able distribution  of  the  water.  That  is 
what  we  have  been  trying  to  suggest,  and 
that  is  why  I  think  the  suggestion  of 
the  Right  Hon.  Sir  George  Turner  is  so 
good  ;  because,  looking  at  the  matter  from 
different  stand-points,  we  find  it  difficult 
in  framing  these  amendments  to  carry 
out  what  we  all  concede  is  a  just  principle. 
In  order  to  enable  the  suggestion  to  be 
given  effect  to,  I  beg  to  move  that  the 
sub-section  be  postponed  until  clause  69 
has  been  disposed  of. 
[Mr.  Barton. 


Mr.  KINGSTON  (South  Australia).— I 
support  the  suggestion  which  is  made  by 
the  1  tight  Hon.  the  Premier  of  Victoria, 
and  any  course  which  makes  for  the  possi- 
bility of  amicable  agreement,  rather  than*) 
an  affirmance  of  a  principle  forced  by  al 
majority  on*  a  minority  of  this  Convention.  | 
At  the  same  time,  I  would  say  to  our 
leader  that  I  think,  to  some  extent,  he 
misunderstands  the  remarks  of  my  hon- 
orable colleague  (Mr.  Holder).  I  did 
not  understand  my  honorable  friend 
(Mr.  Holder)  to  put  it  that  he  was 
prepared  to  concede  to  any  colony  an 
unlimited  use  of  the  waters  of  the 
rivers  for  the  purpose  of  irrigation.  "What 
he  did  concede,  and  what  I  do  not  think 
has  ever  been  disputed,  was  that  the 
matter  of  irrigation  works  was  a  subject 
for  provincial  control  and  administration, 
but  as  regards  the  consumption  of  the 
water  for  that  purpose,  a  regulation  of  the 
quantity  to  be  taken  by  each  state  wTas  a 
federal  question  affecting  not  only  the 
Itate  constructing  the  irrigation  works, 
but  other  states  lower  down  the  stream. 
I  merely  rose  to  make  this  explanation. 

The  motion  for   the    postponement   of  If 
the  sub-section  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
would  now  suggest,  sir,  that  you  do  leave 
the  chair,  and  that,  in  the  meantime,  the 
leaders  of  the  three  representations  should  I 
meet  and  arrange  the  basis  for  this  con- ! 
sultation.  It  can  be  arranged  in  this 
chamber  at  once.  I  beg  to  move  that  the 
Chairman  do  now  leave  the  chair,  report 
progress,  and  ask  leave  to  sit  again  to-day. 

The  motion  was  agreed  to. 

Progress  was  then  reported,  and  leave 
obtained  to  sit  again  at  two  o'clock. 

[The  President  left  the  chair  at  twelve 
minutes  to  one  o'clock  p.m.  The  Conven- 
tion resumed  at  two  p.m.~\ 

The  Convention  again  resolved  itself 
into  committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  was  resumed  on  clause  52 
(Powers  of  the  Parliament). 


Commonwealth  of 


[25  Jan.,  1898. j 


Australia  Bill. 


151 


Mr.  BARTON  (New  South  Wales).— I 
had  it  in  my  mind  to  suggest  a  new  sub- 
section to  follow  sub-section  (31),  and  to 
be  called  subsection  (31a).  Honorable 
members  will  notice  that  clause  86  pro- 
vides that  all  lands  and  other  property 
used  in  connexion  with  any  department 
of  the  public  service,  the  control  of  which 
is  taken  over  by  the  Commonwealth,  is  to 
vest  in  the  Commonwealth.  But  that  is 
only  in  respect  of  those  departments  which 
are  taken  over,  and  it  is  only  at  the  time 
of  taking  over.  Further  needs  are  not 
provided  for  in  any  way. 

Mr.  Isaacs. — Of  these  departments'? 

Mr.  BARTON.— No,  of  the  Common- 
wealth. The  Commonwealth  has  no  power 
under  the  Constitution  except  as  conferred 
by  that  clause. 

Mr.  Isaacs. — Will  not  sub-section  (37) 
of  clause  52  cover  it? 

Mr.  BARTON.— We  thought  of  that. 
The  question  is  whether  it  is  sufficiently 
clear  that  that  provision  would  give  the 
Commonwealth  power  to  legislate  for  the 
resumption  of  lands. 

Sir  George  Turner. — There  is  another 
clause  relating  to  the  acquisition  of  any 
part  of  the  territory  of  a  state. 

Mr.  BARTON.— There  is  clause  53. 
Then  there  is  clause  105,  which  gives  the 
Parliament  of  a  state  power  to  surrender 
any  part  of  the  state  to  the  Common- 
wealth. There  is  no  express  provision  in 
the  Constitution  for  the  acquisition  by  the 
Commonwealth  of  any  property  the  acqui- 
sition of  which  might  become  necessary. 
It  has  been  suggested  to  me  that  sub- 
section (37)  of  clause  52  might  give  a 
sufficient  power  of  legislation  for  that 
purpose,  but  there  is  a  doubt  on  the 
subject.  I  would  suggest  that  the  follow- 
ing new  sub-section  dp  inserted  after  sub- 
section (31) : — ■ 

The  acquisition  of  property  on  just  terms 
from  any  state  or  person  for  the  purposes  of 
the  Commonwealth. 

I  would  like   to  hear  the  views  of  honor- 
able  members    as   to  whether  they  think 


sub-section  (37)  is  sufficiently  compre- 
hensive. 

The  CHAIRMAN.— Does  the  honorable 
member  move  the  new  sub-section  1  There 
must  be  something  before  the  Chair. 

Mr.  BARTON.— I  will  move  it  pro 
formd.  I  can  withdraw  it  afterwards  if 
discussion  shows  that  it  should  be  with- 
drawn. 

Dr.  QUICK  (Victoria). — I  was  about 
to  draw  attention  to  the  matter  to  which 
the  leader  of  the  Convention  has  referred. 
In  the  Constitutions  of  Canada,  Switzer- 
land, and  the  United  States  express 
power  is  given  for  the  acquisition  by 
the  Federal  Government  of  lands  for 
public  purposes.  It  has  been  suggested 
that  the  general  power  given  would  cover 
this,  but  I  do  not  think  that  that  is  so. 
At  any  rate,  in  the  United  States  Consti- 
tution there  is  a  provision  that  the  Con- 
gress shall  have  power  to  exercise  autho- 
rity over  all  places  purchased  by  the 
consent  of  the  Legislature  of  the  state  in 
which  the  same  shall  be  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and 
other  needful  business.  Under  the  Con- 
stitution of  Switzerland,  on  payment  of  a 
reasonable  indemnity,  the  Confederation 
has  the  right  to  use  or  acquire  drill 
grounds  and  buildings  intended  for  mili- 
tary purposes  within  the  Cantons,  together 
with  the  appurtenances  thereof.  It  is  so 
also  in  Germany,  where  the  Constitution 
says  that  the  right  to  construct  fortresses 
within  the  territory  of  the  empire  shall 
belong  to  the  Emperor,  who  shall  ask  for 
the  appropriation  of  the  means  required 
for  that  purpose,  if  not  already  included 
in  the  regular  appropriation.  In  Canada,, 
the  Constitution  provides  : — 

The  several  provinces  shall  retain  all  their 
respective  public  property  not  otherwise  dis- 
posed of  in  this  Act,  subject  to  the  right  of 
Canada  to  resume  any  lands  or  public  property 
required  for  fortifications  or  for  the  defence  of 
the  country. 

In  these  Constitutions  there  is  a  gene- 
ral section  giving  express  powers  for  the 
acquisition     of    property    which    may    be 
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required  for  the  purposes  of  the  Common- 
wealth. In  this  Bill  there  is  only  a  power 
to  take  over  existing  buildings. 

Mr.  Barton. — And  property  at  present 
in  use. 

Dr.  QUICK. — Yes.  There  is  no  power 
to  acquire  the  land  of  any  state,  say,  for 
the  purposes  of  a  federal  court-house  or  a 
federal  custom-house. 

Mr.  Isaacs. — If  that  is  necessary  for 
the  purpose^  of  the  Federal  Judicature  it 
is  all  included  in  sub-section  (37). 

Dr.  QUICK.  — It  is  very  doubtful  whe- 
ther a  general  provision  of  that  kind  would 
give  this  express  power.  Then  there  is  no 
machinery  in  that  clause  for  determining 
the  mode  in  which  the  Commonwealth  is 
to  acquire  the  land  of  a  state. 

Mr.  Barton.  —  Clause  53  does  not  give 
a  power  for  the  acquisition  of  land.  It 
simply  sets  out  that  authority  shall  be 
exercised  over  it  when  it  is  acquired. 

Dr.  QUICK.— The  Commonwealth  would 
be  crippled  in  its  future  operations  if 
express  power  were  not  given  in  the 
manner  suggested. 

Mr.  GLYNN  (South  Australia).— I 
think  that  the  new  sub-section  should  be 
inserted.  I  had  intended  moving  a 
similar  amendment  in  connexion  with 
clause  53.  Under  sub-section  (2)  of  that 
clause,  the  exclusive  power  is  limited  to 
any  territory  acquired  by  surrender  from 
the  states,  but  no  power  is  directly  given 
to  acquire  territory,  or,  having  acquired  it, 
to  exercise  exclusive  jurisdiction  over  it. 
According  to  the  American  decisions,  sub- 
section (37)  of  clause  52  would  not  cover 
what  is  required.  In  ShepparcFs  Constitu- 
tional Text-Booh  reference  is  made  to  a 
provision  in  the  American  Constitution 
similar  to  sub-section  (37),  and  it  is 
stated — 

This  clause  does  not  in  terms  grant  any  new 
power  or  enlarge  or  diminish  any  of  the  powers 
elsewhere  granted.  It  simply  authorizes  Con- 
gress to  make  use  of  such  particular  means  as 
may  be  necessary  or  proper  in  order  to  execute 
the  general  powers  conferred  by  the  Constitu- 
tion upon  the  Federal  Government  or  any  de- 
partment or  officer  thereof. 
[Dr.  Quick. 


There  being  no  power  given  to  acquire 
territory,  clause  53  would  not  cover  the 
ground  that  is  sought  to  be  covered  by 
the  proposed  new  subsection. 

Sir  GEORGE  TURNER  (Victoria).— I 
am  not  at  all  satisfied  that  it  would  be 
advisable  to  insert  this  new  sub-section. 
It  comes  on  us  somewhat  as  a  sur- 
prise, and  I  would  like  to  have  further 
time  to  consider  the  effect  of  it.  It 
might  enable  the  Commonwealth  to  run 
the  states  into  enormous  expenditure. 
The  leader  of  the  Convention  will  see 
that  whatever  property  has  to  be  acquired 
will  probably  be  acquired  out  of  states 
money.  The  states  have  to  collect  a 
certain  amount  of  Customs  —  at  least 
the  Commonwealth  will  collect  a  certain 
amount  of  Customs,  and  the  surplus  will 
be  handed  over  to  the  states.  If  we  in- 
crease these  powers  of  purchasing  property 
we  may  enable  the  Commonwealth  to  incur 
enormous  expenditure.  I  think  it  is  shown 
by  some  notes  I  have  with  regard  to 
Canada  and  other  places  that  that  has 
really  been  the  result  of  a  power  of  this 
kind.  If  it  were  so  here  the  states  Trea- 
suries would  be  the  sufferers. 

Mr.  O'Connor. — Their  functions  are 
much  more  extended. 

Sir  GEORGE  TURNER.— I  know  that, 
but  still  the  honorable  member  will  recog- 
nise that  where  there  is  a  power,  the  body 
having  that  power  would  probably  extend 
it  to  its  utmost  limit.  If  they  go  a  little 
further  than  we  intended,  or  a  little  beyond 
the  strict  reading  of  the  Act,  how  are  we 
to  stop  them  1 

Mr.  Barton. — One  answer  to  that  is 
that  if  you  give  this  power  to  acquire 
landed  property  on  just  terms,  you  would 
have  the  compensation  regulated  by  the 
provisions  of  an  Act  which  would  probably 
involve  arbitration  or  the  verdict  of  a  jury. 
If,  on  the  other  hand,  you  allowed  the  ac- 
quisition to  be  carried  out  by  contract,  as 
it  would  have  to  be  without  a  clause  of  this 
kind,  it  would  be  more  expensive,  and  would 
entail  a  greater  diminution  of  the  surplus 
returned  to  the -state. 
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Sir  GEORGE  TURNER.— I  should  ob- 
ject to  the  use  of  the  words  "  just  terms" 
on  the  ground  that  the}'  are  not  proper 
words  to  put  into  the  Coustitution.  We 
assume  that  the  Federal  Parliament  will 
act  strictly  on  the  lines  of  justice. 
But  what  I  desire  to  say  is  that  this 
has  come  upon  us  a  surprise.  We  did 
not  know  that  this  amendment  was  to  be 
moved,  and  we  have  had  no  opportunity 
of  considering  its  effect.  The  object  of 
the  leader  of  the  Convention  may  be 
a  good  one,  but  I  wTould  urge  upon 
him  to  allow  the  matter  to  remain  in 
abeyance.  If  he  would  intimate  that  he 
would  either  recommit  the  clause  or  deal 
with  it  on  the  report,  and  he  would  in  the 
meantime  circulate  the  amendment,  he 
would  give  us  an  opportunity  of  making 
inquiries  and  ascertaining  what  the  prob- 
able etfect  of  the  amendment  would  be. 
We  might  then  be  able  to  meet  his  views. 
I  would  urge  him  not  to  press  the  new 
sub-section  at  the  present  time,  because 
that  would  be  rather  unfair  to  us,  seeing 
that  we  have  not  had  an  opportunity  of 
considering  it. 

Mr.  I.  A.  ISAACS  (Victoria).— I  would 
join  with  Sir  George  Turner  in  asking 
that  a  little  time  be  given  for  the  con- 
sideration of  this  amendment.  I  would 
draw  Mr.  Barton's  attention  to  the  fact 
that  acquisition  would  mean  compulsory 
acquisition — that  is,  acquisition  by  the 
Commonwealth  against  the  will  of  the 
state,  which  would  reverse  the  principle 
that  has  been  adopted  in  the  Bill  that 
a  state  should  not  be  compelled  to  give  up 
any  portion  of  its  territory.  Clause  105 
provides  that  the  Parliament  of  a  state  may 
at  any  time  surrender  any  part  of  the  ter- 
ritory of  that  state  to  the  Commonwealth. 

Mr.  Barton.— That  clause  requires  a 
separate  Act  for  every  acquisition  of  terri- 
tory by  the  Commonwealth. 

Mr.  ISAACS.— Yes.  What  I  wish  to 
point  out  is  that  we  must  be  careful  that 
we  do  not  in  this  rough-and-ready  fashion 
bring  about  the  reversal  of  principles 
already  laid  down  in  the  Bill.     Clause  53 


embodies  a  provision  which  exists  in  the 
United  States  Constitution  : — 

The  Parliament  shall,  subject  to  the  provi- 
sions of  this  Constitution,  have  exclusive  powers 
to  make  laws  for  the  peace,  order,  and  good 
government  of  the  Commonwealth  with  respect 

to  the  following  matters  : — 

ti.  The  government  of  any  territory  which 
by  the  surrender  of  any  state  or 
states,  and  the  acceptance  of  the 
Commonwealth,  becomes  the  seat  of 
government  of  the  Commonwealth, 
and  the  exercise  of  like  authority 
over  all  places  acquired  by  the  Com- 
monwealth, with  the  consent  of  the 
state  in  which  such  places  are  situate, 
for  the  construction  of  forts,  maga- 
zines, arsenals,  dockyards,  quaran- 
tine stations,  or  for  any  other  pur- 
poses of  general  concern. 

That  provision  makes  the  fullest  recog- 
nition of  the  right  of  the  Commonwealth 
to  acquire  lands,  with  the  consent  of  the 
states,  for  any  purpose  of  general  concern. 
If  we  are  to  reverse  that  position  we 
ought  not  to  do  it  hastily,  and  if  it  is 
the  desire  of  honorable  members  to  insert 
this  sub-section,  the  Bill  must  be  altered 
very  materially  in  several  respects.  For 
these  reasons,  I  would  ask  that  a  little 
more  time  be  given  to  us  for  the  consider- 
ation of  the  matter. 

Mr.  BARTON  (New  South  WTales).— I 
shall  be  perfectly  willing  to  adopt  the 
suggestion  which  has  been  made  upon  the 
understanding  that  at  some  future  time  I 
shall  propose  a  sub-section  similar  to  this, 
or  the  insertion  of  a  new  clause  of  similar 
effect  in  some  other  part  of  the  Bill.  It 
has  been  suggested  to  me  that  the  sub- 
section might  be  inserted  now,  but  upon 
the  understanding  that  I  shall  assent  to 
a  recommittal  if  there  is  a  desire  on  the 
part  of  honorable  members  to  consider  the 
matter  further.  The  2nd  sub-section 
of  clause  53  is  not  intended  to  confer 
powers  at  all.  The  sub-section  only 
gives  to  the  Federal  Parliament  exclusive 
powers  of  legislation  in  regard  to  the 
government  of  territory  which  has  been 
acquired  by  the  Commonwealth  for  mili- 
tary and  other  purposes. 
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Mr.  Isaacs. — Taken  in  conjunction  with 
sub-section  (37),  it  would  put  the  federal 
authority  in  the  same  position  as  the 
federal  authority  of  the  United  States 
occupies. 

Mr.  BARTON.— When  you  hand  over 
such  powers  as  are  included  in  the  naval 
and  military  defence  of  the  Common- 
wealth, you  unfairly  and  unwisely  restrict 
those  powers,  if  you  make  it  necessary 
to  procure  separate  legislation  for  the 
acquisition  of  any  lands  required  for  the 
purposes  of  defence,  because  you  make 
the  federal  authority  subject  to  the 
dictation  of  the  state  authority  in  regard 
to  each  transfer.  This  convinces  me  that 
power  must  be  given  to  the  federal 
authority  not  to  acquire  lands  compulsorily, 
but  to  legislate  upon  the  subject  as  I  have 
suggested  in  the  sub-section.  However, 
if  honorable  members  prefer  that  the  sub- 
section should  be  withdrawn,  I  shall 
consent  to  that  course  upon  the  under- 
standing to  which  I  have  already  referred. 

The  sub-section  was  withdrawn. 

Sub-section  (32)  — 

The  control  of  railways  with  respect  to  tran- 
sport for  the  military  purposes  of  the  Common- 
wealth. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales — 

After  "transport"  insert  "  but  only." 

Mr.  BARTON  (New  South  Wales).— 
Might  I  suggest  that  the  insertion  of  these 
words  is  unnecessary?  The  sub-section 
originally  read — 

The  control  of  railways  with  respect  to  tran- 
sport for  the  purposes  of  the  Commonwealth. 

It  was  then  sufficiently  clear  so  far  as  the 
interpretation  which  a  court  of  law  would 
put  upon  it  was  concerned,  because  the 
word  "transport"  is  to  be  accepted  in  the 
ordinary  sense  of  the  term — the  transport 
of  arms,  men,  and  munitions  of  war  gene- 
rally. But  it  was  thought  necessary  in 
Sydney  to  make  the  wording  clearer  for 
the  benefit  of  laymen  who  might  rea^  the 
Bill,  and  therefore  it  has  been  suggested 
that  the  words  "naval  and  military" 
should  be  inserted. 
[Mr.  Barton. 


The  amendment  was  negatived. 

Mr.  BARTON.— I  beg  to  move  that  the 
words  "naval  and"  be  inserted  before  the 
word  "military." 

The  amendment  was  agreed  to. 

The  sub-section,  as  amended,  was  agreed 
to. 

Sub-section  (33)— 

The  taking  over  by  the  Commonwealth,  with 
the  consent  of  the  state,  of  the  whole  or  any 
part  of  the  railways  of  any  state  or  states  upon 
such  terms  as  may  be  arranged  between  the 
Commonwealth  and  the  state. 

Mr.  GLYNN  (South  Australia).— I 
wish  to  move  that  the  words  "  with  the 
consent  of  the  state,"  be  omitted.  I  am 
not  going  into  the  railway  question  again, 
because  it  has  been  thoroughly  argued 
in  both  Adelaide  and  Sydney.  WThat  the 
Convention  seems  to  have  negatived  is 
the  proposal  to  provide  in  the  Constitution 
that  the  railways  shall  be  taken  over  by 
the  federal  authority.  I  think  that, 
without  going  so  far  as  that,  the  Federal 
Parliament  might  be  armed  with  the  power 
to  take  over  the  railways,  even  though 
some  of  the  states  might  not  consent  to 
it.  As  the  Bill  stands,  if  five  of  the 
colonies  federated,  and  three  of  them  were 
willing  that  the  railways  should  be  put 
under  federal  control,  the  other  two  could 
say — "  We  will  not  allow  it." 

Mr.  Isaacs — I  think  the  words  "  or 
states  "  should  come  out. 

Mr.  GLYNN. — I  wish  to  strike  out  the 
words  I  have  quoted.  The  position  then 
would  be  that  the  Federal  Parliament 
would  say — "  We  will  take  over  the  rail- 
ways." Under  the  Bill  as  it  stands 
the  railways  cannot  be  taken  over  except 
with  the  consent  of  all  the  states.  Any 
one  state  could  object  to  that  and  say — 
"  Our  railway  system  must  not  be  taken 
over."  Among  the  appendices  to  the 
Proceedings  of  the  Sydney  Session  of  the 
Convention  there  was  a  report  by  the 
Chief  Railway  Commissioner  of  New  South 
Wales,  in  which  that  gentleman  agrees 
with  thsRaiiwaysCommissionerof  Victoria, 
that  it  would  be  exceedingly  improper  to 
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take  over  any  of  the  railway  systems  with- 
out taking  them  all  over. 

Mr.  Barton. — Would  the  Federal  Par- 
liament take  over  one  of  the  narrow-gauge 
lines  of  Northern  Queensland,  which  do  not 
connect  with  any  intercolonial  system  1 

Mr.  GLYNN.  — That  is  a  matter  of 
detail,  but  I  cannot  see  that  it  would  cause 
any  harm.  Most  of  the  railways  in  exist- 
ence are  feeders  to  the  main  trunk  lines, 
and  there  could  be  no  harm  in  taking  over 
one  or  two  lines  not  connected  with  the 
main  lines. 

Mr.  Fraser. — There  would  be  difficul- 
ties in  the  way  of  a  change  of  rolling- 
stock,  and  in  other  directions. 

Mr.  GLYNN.— The  federalizing  of  the 
railways  would  soon  get  over  those  diffi- 
culties. One  of  the  results  of  this  step 
would  be  that  the  suggestion  of  the  late 
Mr.  Eddy,  that  there  should  be  an  abolition 
of  the  break  of  gauge,  would  be  carried  out. 
His  proposal  was  that  we  should  agree  at 
once  upon  some  uniform  gauge — say  the 
4ft.  8 Jin.  gauge — and  order  all  rolling- 
stock  with  a  view  to  its  ultimate  accom- 
modation to  that  gauge.  When  you  had 
sufficient  rolling-stock  the  rest  of  the  work 
could  be  done  almost  in  a  week,  and  the 
change  would  not  be  nearly  so  expensive 
as  some  honorable  members  anticipate. 
If  my  amendment  is  agreed  to  I  shall 
propose  further  amendments,  with  a  view 
to  making  the  clause  read  as  follows  : — 

The  taking  over  by  the  Commonwealth  of  the 
whole  of  the  railways  of  the  states,  upon  such 
terms  as  may  be  arranged  between  the  Com- 
monwealth and  the  several  states. 

Mr.  WISE  (New  South  Wales).— I 
shall  support  the  amendment,  as  I  am  one 
of  those  who  wrere  originally  in  favour 
of  the  federalizing  of  the  railways,  because 
my  conviction  as  to  the  advisability  of 
that  course  has  been  strengthened  by  the 
discussions  which  have  taken  place  during 
the  last  twelve  months.  I  do  not  propose 
to  renew  any  old  debate  or  to  awaken  old 
controversies,  but  I  hope  that  a  division 
will   be  taken   upon   this   amendment,  so 


that  we  may  see  if  there  has  been  any 
development  of  federal  sentiment  in  this 
direction.  I  am  quite  content  to  leave 
things  as  they  are,  because  I  am  confident 
that  within  five  years  of  the  accomplish- 
ment of  federation  the  separate  railway 
systems  of  the  colonies  will  be  found  so 
inconvenient  and  intolerable,  that  the  na- 
tural trend  of  events  will  complete  the 
federalizing  of  the  various  lines.  For 
these  reasons,  and  without  further  remark, 
I  shall  support  the  amendment. 

Mr.  SYMON  (South  Australia).— I 
shall  be  found  supporting  the  amendment, 
because  I  always  have  been,  and  still  am, 
entirely  in  favour  of  the  federalizing 
of  the  railways.  The  committee,  how- 
ever, have  dealt  with  this  question,  the 
general  feeling  of  the  Convention  being 
that  it  would  be  undesirable  at  the  present 
time  to  introduce  a  provision  with  that 
object  into  the  Constitution  which  we  are 
framing.  More  or  less  of  a  compromise 
was  agreed  to  in  the  shape  of  sub-section 
(33),  which  gives  the  Commonwealth 
power  to  take  over  the  railways  either  in 
whole  or  in  part  with  the  consent  of  the 
state.  Pursuing  a  sentiment  I  have  always 
entertained,  I  think  we  should  trust  the 
Federation.  We  must  always  remember 
that  in  deciding  this  question  the  Federal 
Parliament  will  have  the  advantage  of  the 
opinions  of  representatives  from  every 
colony,  and  I  am  confident  that  justice 
will  be  done  by  them  in  the  negotiations 
as  thoroughly  as  if  the  consent  of  the 
states  was  obtained  severally.  It  seems 
to  me  that  it  is  to  whittle  down  the  ques- 
tion of  the  subsequent  federalizing  of  the 
railways  to  a  very  small  matter  if  we  are 
not  prepared  to  allow  the  Federal  Parlia- 
ment, with  the  assistance  of  the  repre- 
sentatives from  every  colony,  to  deal  with 
this  subject.  If  the  amendment  is  re- 
sisted, I  think  it  will  be  upon  those  who 
resist  it  to  give  reasons  why  the  Federal 
Parliament  should  not  be  trusted  with 
this  power.  I  think  we  are  all  agreed  that 
the  probability  is  that  in  the  future  the 
railways  will  be  federalized. 
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Mr.  Isaacs. — Is  it  proposed  that  the 
Commonwealth  may  compulsnrily  take 
over  the  whole  or  any  part  of  the  railway 
systems  it  chooses? 

Mr.  SYMON.— The  effect  of  the  amend- 
ment will  be  to  leave  it  to  the  Federal 
Parliament  to  determine  whether  the 
whole  or  any  part  of  the  railway  systems 
shall  be  taken  over.  Now,  my  honorable 
friend  (Mr.  Glynn)  proposes  to  move  a  sub- 
sequent amendment  to  withdraw  the  part 
of  the  sub-section  with  regard  to  taking 
over  "  any  part  of  "  the  railways. 

Mr.  Wise. — I  could  not  support  that. 

Mr.  SYMON.— Nor  could  I,  for  this  rea- 
son— I  think  we  may  in  this  matter  have 
to  go  step  by  step.  It  may — I  think  it 
must — become  imperative  before  many 
years  have  passed  away  that  the  great 
trunk  lines  should  be  federalized,  and  it 
seems  to  me  to  be  insufficient  for  us  to 
make  a  provision  which  will  prevent  the 
federal  authority  from  taking  over  the 
great  trunk  lines,  simply  because  the 
states  are  opposed  to  the  taking  over  the 
whole.  It  may  be  that  in  Victoria — as  my 
honorable  friend  (Mr.  Barton)  has  said  is 
the  case  in  Queensland — there  are  many 
railways  that  are  so  disconnected  with  the 
general  federal  system,  that  it  would  be 
undesirable  or  inconvenient  or  not  particu- 
larly beneficial  that  they  should  be  taken 
over. 

Mr.  Isaacs.. — Because  they  would  not 
pay  well. 

Mr.  SYMON. — I  do  not  think  we  should 
assume  that  the  Federal  Parliament  will 
act  upon  that  principle.  But  if  they  did, 
the  representatives  of  the  colonies  would 
be  there  to  see  that  the  interests  of  their 
various  colonies  were  looked  after,  and  I 
think  that  we  may  rest  assured  in  such  a 
matter — which  every  one  of  us  recognises 
to  be,  although  perhaps  impracticable  now, 
of  real  federal  concern  in  the  interests  of 
all — that  it  is  right  that  we  should  make 
provision  so  that  the  main  trunk  railways 
may  be  taken  under  general  federal  con- 
trol in  some  way  or  other.  "We  should 
devise  some  means  whereby  the  Federal 
[Mr.  Symon.      / 


Parliament  should  have  a  free  hand — that 
Parliament  being  ourselves  in  Parliament 
;iss«>mbled— to  deal  with  the  interests  of 
every  state  as  a  whole,  and  with  the  in- 
terests of  the  nation  as  a  whole.  We 
shall  then  be  doing  a  good  thing.  Of 
course,  it  would  be  unjust  in  the  last 
degree  that  railways  should  be  picked 
out  and  those  which  are  paying 
taken  over,  whilst  those  which  are  not 
paying  are  not  taken  over.  But  I  venture 
to  think  that  the  representatives  of  the 
different  colonies  concerned  would  take 
good  care  that  the  Parliament  did  not 
take  any  such  step ;  and,  more  than  that, 
the  sense  of  justice  of  the  people  of  the 
nation  would  prevent  any  such  thing 
taking  place.  But  I  say :  Let  us  leave 
this  to  the  Federal  Parliament  in  the 
broadest  possible  way.  Look  at  the 
barriers  you  are  putting  up  if  the  Federal 
Parliament  has  to  ask  the  consent  of  a 
state  to  the  taking  over  of  any  of  its  rail- 
ways. You  are  throwing  the  whole  thing 
into  a  contest,  perhaps  about  some  par- 
ticular railway  which  has  become  a  matter 
of  very  exacting  bargain.  Justice  will  be 
done  by  leaving  out  the  words  "  with  the 
consent  of  the  state."  Leave  it  to  the 
federal  authority  altogether,  and  let  them 
take  over  all  the  great  trunk  lines,  or 
if  they  think  proper  the  whole  of  the 
lines.  My  own  view  is  that  the 
whole  of  the  railways  should  be  federal- 
ized at  the  earliest  possible  moment.  It 
has  been  suggested — "Would  you  apply 
that  to  our  suburban  lines,  and  so  on?"  I 
say — "Yes."  There  is  no  more  reason 
why  the  federal  authority  should  not 
control  every  line  of  railway  throughout 
the  length  and  breadth  of  Australia  than 
that  these  lines  should  be  under  the 
control  of  the  states. 

Mr.  Isaacs. — That  is  a  long  way  from 
state  rights. 

Mr.  SYMON.— It  does  not  affect  state 
rights.  Let  the  whole  railway  system  be 
taken  over. 

Sir  George  Turner. — It  would  affect 
the  bonds  of  the  states. 
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Mr.  SYMON.— At  any  rate,  Mr.  Glynn's 
amendment  is  not  that.  We  are  not 
suggesting  that  a  power  of  that  sort 
should  be  enforced  ;  we  are  not  asking  for 
a  declaration  of  that  kind,  but  that  it 
shall  be  left  to  the  Federal  Parliament, 
consisting  of  representatives  of  all  the 
colonies,  to  deal  with  this  question. 

Sir  GEORGE  TURNER  (Victoria).— 
This  sub-section  provides  for — 

The  taking  over  by  the  Commonwealth,  with 
the  consent  of  the  state,  of  the  whole  or  any 
part  of  the  railways  of  any  state  or  states  upon 
such  terms  as  may  be  arranged  between  the 
Commonwealth  and  the  state. 

It  leaves  the  whole  matter  for  a  bargain 
to  be  made  between  the  Commonwealth 
and  the  state.  The  Commonwealth  can, 
if  it  choose,  take  over  all  the  railways  of 
a  state  upon  such  terms  as  maybe  agreed 
upon,  or  it  can  take  over  a  part  of  them 
upon  such  terms  as  may  be  arranged. 
But  if  we  carry  this  amendment,  we  are 
going  to  give  power  to  the  Commonwealth 
to  take  over  the  railways  of  one  state 
which  may  be  paying,  and  leave  the  rail- 
ways of  another  state  which  may  not  be 
paying  ;  or  to  take  over  a  portion  of  the 
railways  of  one  state — the  trunk  lines — 
and  leave  the  cockspurs  (which  are  the 
unpayable  portion)  with  the  poor  unfor- 
tunate state.  The  honorable  member 
(Mr.  Symon)  desires  to  take  over  all  the 
lines  of  the  state,  but  the  honorable  mem- 
ber (Mr.  Glynn)  says — "  Oh  no,  we  will 
only  take  over  the  trunk  lines*"  Now,  if 
you  are  to  take  over  the  trunk  lines  and 
leave  the  cockspurs,  what  about  the 
management  %  You  would  have  the  fede- 
ral authority  managing  the  main  lines, 
and  the  local  bodies  managing  the  smaller 
portions,  although  they  must  necessarily 
use  the  main  lines  for  the  purpose  of  work- 
ing the  feeders,  or  rather,  as  we  find  them 
here,  the  suckers.  I  can  understand  the 
proposal  to  make  it  compulsory  for  the 
Federation  to  take  over  the  whole  of  the 
railways,  good,  bad,  and  indifferent. 

Mr.  Simon. — I  don't  object  to  that. 


Sir  GEORGE  TURNER.— But  other 
members  naturally  will.  The  railways  of 
New  South  Wales,  according  to  their  pub- 
lished reports,  pay  very  well.  The  railways 
of  Victoria  at  the  present  time  do  not  pay. 
In  a  few  years'  time  we  hope  they  will. 
At  the  present  time  they  pay  3  per  cent,, 
whereas  we  are  paying  4  per  cent, 
on  the  money  we  borrowed  to  con- 
struct them.  As  time  rolls  on  we  shall 
be  reducing  our  interest  and  increasing 
our  earnings,  and  we  hope  that  then  we 
shall  be  making  a  profit  on  our  railways. 
The  great  objection  to  the  proposal  is  : 
Are  we  going  to  take  over  the  existing 
railways  merely,  or  are  we  going  to  take 
over  also  the  building  of  future  railways? 
If  we  take  over  existing  railways  merely, 
are  we  to  leave  the  states  to  build  new 
railways  as  they  think  fit  to  compete  with 
existing  lines?  If,  however,  we  are  going 
to  take  away  from  the  state  the  power  of 
building  new  railways  we  take  away  the 
chance  of  developing  the  state's  territory, 
because  it  is  well  known  that  a  state  may 
with  its  eyes  open  build  non-payable  lines 
for  a  very  good  purpose — the  purpose  of 
developing  its  territory. 

Mr.  Holder. — WTe  had  better  leave  the 
sub-section  as  it  stands. 

Sir  GEORGE  TURNER. --We  build 
many  lines  with  our  eyes  open,  knowing 
that  for  a  period  of  years  they  cannot 
pay  ;  but  if  we  did  not  build  them  we 
should  have  to  leave  a  large  portion  of 
our  territory  uninhabited.  Therefore,  it 
is  better  for  us  to  settle  our  country,  and 
by  settling  it,  although  we  lose  a  little  upon 
our  railways  at  first,  we  ultimately  derive 
large  profits  from  the  people  who  settle 
on  the  lands,  cultivate  them,  employ 
labour,  derive  a  large  amount  of  money 
from  our  customers,  and  pay  a  con- 
siderable sum  into  the  state  revenue. 
The  proposal  now  made  seems  to  me 
to  put  us  in  a  false  position  alto- 
gether. Let  us  either  go  the  whole 
length  and  say  that  we  are  prepared  to 
compel  the  Commonwealth  to  take  over 
the  whole  of  our  railway  systems — let  us 
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do  that  with  our  eyes  open,  knowing  that  it 
means  that  in  the  future  railway  construc- 
tion can  only  be  carried  out  by  the  Com- 
monwealth— and  I  am  afraid  that  if  we 
attempt  to  go  to  that  length  we  shall  find 
a  very  large  number  of  people  in  the 
different  colonies  who  will  at  once  say : 
"We  are  not  going  to  intrust  the  power 
of  opening  up  and  developing  the  state  to 
this  federal  body,  which  function  is  no  part 
of  their  duty";  let  us,  I  say,  either  do  that, 
or  retain  the  sub-section  as  it  stands  in  the 
Bill.  This  sub-section  appears  to  me  to  go 
the  full  length  that  we  ought  to  go  at  the 
present  time.  It  gives  power  to  the  Fede- 
ral Parliament  to  make  a  bargain  with 
any  state  to  take  over  the  railways  of  that 
state  or  a  portion  of  them.  I  fail  to  see 
why  we  should  go  any  further,  unless  we 
go  the  full  length  and  say — "We  are 
prepared  to  make  it  compulsory  for  the 
federal  authority  to  take  over  all  railways, 
good,  bad,  and  indifferent,  present  and 
future." 

Sir  JOHN  DOWNER  (South  Australia). 
— I  agree  with  very  much  of  what  Sir 
George  Turner  has  said,  and  also  with 
what  one  of  the  newspapers — quoting 
some  one  else — has  said,  that  it  is  objec- 
tionable to  overload  the  Bill.  I  say,  either 
take  over  all  the  railways  with  all  respon- 
sibility attaching  to  them,  or  else  say  that 
you  will  only  take  over  the  railways 
the  states  agree  to  give  over  to  the 
Federation.  I  am  perfectly  sure  that 
the  states  would  not  agree  to  the 
Commonwealth  having  power  to  take 
what  railways  it  thinks  fit.  I  am  quite 
sure  that  the  states  will  not  agree  that 
the  Commonwealth  should  have  the  phy- 
sical power — not  that  they  would  do 
it — of  taking  over  those  railways  which 
they  think  would  pay  and  rejecting  those 
which  they  did  not  like.  It  appears 
to  me  that  there  is  no  way  in  between. 
You  have  either  to  take  the  railways  over 
absolutely — that  may  be  either  a  good 
thing  or  a  bad  thing ;  at  all  events  you 
know  what  you  are  doing — or  retain  the 
sub-section  as  it  stands.  If  you  give  the 
[Sir  George  Turner. 


Commonwealth  the  power  of  choice  of 
baking  over  what  railways  it  pleases 
without  consulting  the  states  concerned, 
it  might  elect  to  take  over  some  par- 
ticularly well-paying  railway  in  Western 
Australia.  I  know  that  they  would  not 
do  it  as  a  matter  of  fact,  but  they  would 
have  the  physical  power  to  take  over  some 
well- paying  railway  which  had  no  con- 
nexion with  the  main  trunk  lines  of  Aus- 
tralia, and  for  no  other  reason  except  that 
it  was  exceptionally  good  as  a  revenue- 
producing  line. 

Mr.  Higgins.  —  Then  they  must  pay 
more  for  it. 

Sir  JOHN  DOWNER.— We  are  really 
dealing  in  this  amendment  with  a  great 
many  other  amendments.  If  you  are 
going  to  take  over  the  whole — if  you  are 
going  to  strike  out  of  the  sub-section  the 
words  "  with  the  consent  of  the  state  " — 
you  will  have  to  strike  out  also  the  rest  of 
the  wTords  down  to  the  word  "  terms," 
because  the  object  of  Mr.  Glynn  will,  it 
appears  to  me,  be  defeated  by  leaving  in 
all  the  words  about  terms  which  may  be 
arranged  between  the  Commonwealth  and 
the  state. 

Mr.  Higgins. — But  Mr.  Glynn  wants  to 
strike  out  those  words  or  else  to  alter 
them. 

Sir  JOHN  DOWNER.— I  only  want  to 
understand  my  honorable  friend's  position, 
because,  as  he  knows,  I  would  not  will- 
ingly misrepresent  him.  I  understand 
that  what  he  means  is  to  strike  out  the 
words  "  upon  such  terms  as  may  be 
arranged."  So  that  the  sub-section  will 
then  read — 

The  taking  over  by  the  Commonwealth  of  the 
whole  or  any  part  of  the  railways  of  any  state 
or  states. 

What  my  honorable  friend  wishes  is  for 
the  Commonwealth  to  take  over  such  rail- 
ways as  it  thinks  proper,  leaving  the 
terms  on  which  they  are  taken  over  to  be 
settled  by  arbitration.  I  do  not  agree 
with  that  either.  You  have  either  got  to 
provide — and  it  is  a  matter  worthy  of  a 
great  deal  of  thought  whether  it  may  not 
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be  worth  while  to  provide — for  taking  over 
the  whole  of  the  railways,  or  you  have 
to  say,  if  any  are  to  be  taken  over  at  all, 
that  the  state  must  be  consulted  as  to 
each  particular  taking  over.  There  is  no 
betwixt  and  between — you  have  either  to 
do  one  or  the  other.  I  have  often  thought 
that  it  would  be  better  to  take  them  all 
over. 

Mr.  Fraser. — It  is  really  impracticable. 

Sir  JOHN  DOWNER.— I  see  what 
difficulties  would  arise  in  respect  to  taking 
them  all  over  at  present,  because  it  would 
involve  a  proposal  to  the  effect  that  the 
whole  of  the  railway  systems  of  Australia 
shall  be  conducted  by  the  Central  Govern- 
ment. 

Mr.  Holder. — Then  the  states  could 
not  develop  their  territories. 

Sir  JOHN  DOWNER.  — Then,  as 
my  honorable  friend  says,  the  states 
could  not  develop  their  territories.  I  am 
not  prepared  at  the  present  moment  to 
think  that  the  states  are  sufficiently  de- 
veloped to  justify,  perhaps,  any  of  them 
in  saying  that  no  further  internal  develop- 
ment is  possible,  and  that  there  are  no 
other  matters,  so  far  as  railways  are  con- 
cerned, exclusively  for  themselves  to 
deal  with.  As  far  as  South  Aus- 
tralia is  concerned,  the  matter  is  all  in 
our  own  hands,  and,  Commonwealth  or  no 
Commonwealth,  we  will  practically  have 
to  take  this  course  if  we  want  to  develop 
our  territory,  and  so  it  will  be  with 
other  colonies.  Some  day  we  hope  Queens- 
land will  come  in,  and  so  it  will  be  with 
her,  and  so  it  is  with  New  South  Wales 
now.  In  the  comparatively  inchoate  con- 
dition of  railway  development  through- 
out Australasia  I  am  not  prepared  to 
say  at  the  present  moment  that  each 
colony  must  not  be  necessarily  the 
judge  of  its  own  necessities,  so  far  as 
railway  development  is  concerned.  I  can 
see  no  possible  means  of  carrying  out  this 
provision  for  taking  over  the  railways,  un- 
less the  Commonwealth  is  to  take  over  not 
merely  the  present  railways  of  all  the 
colonies,  but  the  future  railways.     I  look 


upon  the  question  of  this  line  paying 
little  or  nothing,  or  that  line  paying  more, 
as  a  mere  matter  of  detail.  It  is  the 
future  that  I  look  to  more  than  the  present. 

Mr.  Barton. — It  is  a  monetary  detail 
though. 

Mr.  Solomon. — What  about  taking  over 
the  debts  which  paid  for  those  railways  1 

Sir  JOHN  DOWNER.— Exactly;  they 
must,  if  they  are  going  to  take  over  the 
railways,  take  over  the  debts  as  well ;  that 
is  undoubted. 

Mr.  Isaacs. — They  must  deal  with  the 
railways  as  a  whole. 

Sir  JOHN  DOWNER.  — Of  course, 
they  must  not  only  take  over  the  present 
railways,  but  take  over  all  future  railway 
development ;  and,  if  they  take  over 
future  railway  development,  they  will 
have  to  take  with  it  all  responsibilities 
connected  therewith.  They  will  have  to 
take  over,  at  the  same  time,  all  expen- 
diture connected  with  the  railway  develop- 
ment of  every  colony,  present  and  future. 
I  wish  it  could  be  done  ;  but  I  am  quite 
sure  that  it  will  not.  I  am  anxious  to  see 
Australia  federated ;  and,  therefore,  I  do 
not  desire  to  insert  conditions  which,  I 
think,  will  certainly  prevent  federation 
being  brought  about.  This  particular 
sub-section,  unsatisfactory  as  it  may  be  to 
myself,  and  unsatisfactory  as  it  is  to  a 
great  many  of  my  friends,  still  will,  I 
think,  prevent  any  extension  of  feeling 
throughout  Australia  such  as  would 
handicap  the  great  cause  of  federation. 
There  are  only,  as  I  have  said,  two 
things  to  do — you  have  either  to  take 
this  sub-section  as  it  is,  or  to  take  over 
the  present  and  future  railway  systems 
of  Australia.  I  am  quite  sure  that  we 
shall  not  carry  federation  with  such  a 
condition  as  that  which  is  now  proposed. 
Is  it  worth  our  while,  then,  to  spend  our 
time  in  discussing  a  proposal  which  will 
undoubtedly  so  handicap  the  sub-section  as 
to  make  federation  impossible  for  many 
long  years  to  come?  I  believe  the  Com- 
monwealth will  take  over  the  railways.  I 
believe  they  would  find  it   impossible  to 
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carry  on  their  business  without  taking 
over  the  railways;  but  they  will  be  in  a 
better  position  to  understand  the  condi- 
tions on  which  they  can  take  them  over 
than  we  are  now.  They  will  have  all  the 
materials  before  them;  they  will  know 
their  necessities  ;  they  will  know  what  can 
be  gained  and  what  can  be  lost.  Therefore, 
I  do  not  think  we  can  do  better  than, 
when  conferring  power  on  the  Common- 
wealth respecting  the  rights  of  each  state, 
to  say  to  the  Commonwealth — "You  can 
take  over  the  railways,  but  you  shall  not 
take  them  over  without  the  consent  of  the 
state  which  is  concerned."  This  sub- 
section has  been  a  matter  of  much  con- 
sideration with  me,  and  a  matter  of  the 
greatest  doubt ;  but  both  in  the  cause  of 
what  is  fair  and  just,  and,  above  all  things, 
in  the  cause  of  what  is  expedient,  in  the 
greater  interests  of  federation,  I  hope  the 
sub-section  will  be  passed  exactly  as  it 
stands. 

Mr.  HOWE  (South  Australia).— I  will 
follow  the  advice  tendered  by  my  honor- 
able friend  (Sir  John  Downer).  I  do  not 
intend  to  take  up  the  time  of  the  Conven- 
tion unnecessarily,  but  this  is  my  position: 
If  the  federal  authority  takes  over  the 
whole  of  the  railways,  I  ask  will  they 
insist  upon  every  future  line  of  railway 
that  is  constructed  in  any  individual 
state  being  placed  under  the  super- 
vision of  the  central  authority,  or 
will  they  allow  the  separate  states  to 
develop  their  own  individual  territory? 
If  the  federal  authority  takes  over  the 
whole  of  the  existing  railways  of  Aus- 
tralia, I  do  not  see  how  any  individual 
state  could  construct  another  mile  of 
railway  unless  under  the  authority  of  the 
Federal  Parliament.  Now,  in  the  present 
state  of  railway  development  in  Australia, 
this  would  prohibit  the  necessary  opening 
up  of  the  individual  states  by  railways. 
Consequently,  unless  we  would  have  carte 
blanche  to  construct  railways  in  our  indi- 
vidual states,  without  appealing  to  the 
federal  authority  for  power  to  do  so,  I 
could  not  consent  to  this  amendment 
[Sir  John  Downer. 


Take  the  case  of  South  Australia.  South 
Australia  has  a  territory  three  times  as 
large  as  that  of  the  parent  colony,  yet,  so 
for  as  railway  development  is  concerned, 
we  are  simply  in  our  infancy,  and  should 
we  give  ourselves  away  as  a  state,  should 
we  give  up  our  state  rights  to  such  an 
extent  that  we  would  have  to  appeal 
to  the  Federal  Parliament  before  we  could 
construct  a  railway,  perhaps  to  some 
mining  district  that  had  recently  been 
discovered  1  We  know  how  difficult  it  is, 
even  with  the  knowledge  possessed  by 
those  legislating  for  a  particular  state, 
to  pass  a  development  line  through  Par- 
liament in  our  individual  states.  How 
much  greater  would  be  the  difficulty  if 
we  had  to  get  a  Bill  passed  in  the  Federal 
Parliament. 

Mr.  Higgins. — Are  you  not  assuming 
that  Mr.  Glynn  wants  that  ?  He  has  not 
said  that  he  does  so. 

Mr.  HOWE. — Does  it  not  follow  as  a 
matter  of  common  sense  that,  if  the 
federal  authority  takes  over  the  whole  of 
the  railways  of  a  state,  they  would  not 
permit  that  state  to  make  other  lines 
unless  the  Bill  passed  through  the  local 
Legislature  were  indorsed  by  the  federal 
power  1  Such  a  proposal  as  that  sug- 
gested by  Mr.  Glynn  would  impede 
federation  for  a  time,  instead  of  assisting 
it,  and  for  that  reason  I  intend  to  vote 
against  it. 

Mr.  FRASER  (Victoria).— I  am  sorry 
that  we  have  not  accepted  this  sub-section 
as  it  stands  in  the  Bill.  If  we  are  going 
to  discuss  over  again  clauses  that  have 
been  discussed  repeatedly,  I  do  not  know 
when  we  shall  finish.  I  submit  that  if 
the  federal  authority  will  take  over  the 
railways,  then  the  federal  authority  must 
take  charge  of  all  the  extensions,  and,  of 
course,  that  is  utterly  impossible.  The 
people  would  cry  out  like  one  man  against 
such  a  thing.  There  are  many  parts,  even 
in  this  colony,  where  we  are  overdone  with 
railways,  that  require  railway  extensions. 
There  are  more  parts  in  New  South 
Wales,    and    still    more    in    Queensland, 
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that  require  railway  extensions.  They 
are  extending  railways  very  largely  in 
Queensland  advantageously,  and  there  are 
parts  of  New  South  Wales  where  they 
can  also  carry  out  railway  extension 
advantageously.  Now,  it  would  be  in- 
tolerable that  those  local  extensions  should 
be  subject  to  federal  discussion.  The  mem- 
bers of  the  Federal  Parliament  would  not 
be  conversant  with  the  merits  of  the  case. 
It  is  for  the  state  to  develop  itself.  The 
lands  belong  to  the  state,  and  the  railways 
go  with  the  land.  So  I  say  also  of  the 
waters  to  some  extent.  Therefore  I  hope 
that  this  Convention  will  not  spend  much 
time  in  debating  over  again  what  we  have 
already  adopted  and  have  decided  upon. 
This  sub-section  is  good  enough  as  it 
stands,  and  I  hope  we  will  leave  it  as  it  is. 

Mr.  GLYNN  (South  Australia).  —  In 
reply  to  the  suggestion  of  the  Right  Hon. 
Sir  George  Turner,  who  took  a  very 
fair  view  of  the  question,  I  would  like  to 
say  a  few  words.  His  suggestion  was 
that  we  would  be  impeding  the  operations 
of  a  state  subsequently  in  developing 
certain  parts  of  a  district  if  this  amend- 
ment were  carried.  Now,  I  think  that 
does  not  follow,  if  you  do  not  deny  them 
the  power  of  asking  the  Federal  Parlia- 
ment to  construct  any  line,  the  Federa- 
tion either  taking  the  risk  itself  or  being 
guaranteed  by  the  state. 

Mr.  Fraser. — Then  there  would  be 
divided  management,  which  would  be 
absurd. 

Mr.  GLYNN. — Certainly  not ;  the  hon- 
orable member  misunderstands  me.  I 
propose  that  railways  for  the  future 
should  be  constructed  by  the  Federation. 
But  the  Federation  might  either  say 
itself — "We  will  construct  this  line,"  or 
the  state  might  say  that,  although  the 
line  would  show  an  apparent  loss  at  first, 
it  regarded  the  line  as  a  development 
line,  and  was  willing  to  give  a  guarantee 
to  pay  the  amount  between  what  was 
realized  on  the  line  and  what  was  required 
to  make  it  pay.  The  state  might  regard 
that  as  the  price  paid  for  a  development 
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railway.  In  Switzerland  the  cantons  have 
relegated  the  power  of  constructing  lines 
to  the  federal  authority ;  but  they  send 
in  requisitions  for  lines,  and  guarantee 
the  federal  power,  which  carries  out  the 
lines  on  those  conditions. 

Mr.  Fraser. — The  case  is  quite  different 
in  Switzerland ;  there  are  millions  travel- 
ling there. 

Mr.  GLYNN.— We  hope  Australia  is 
not  going  to  be  stagnant — that  the  possi- 
bilities of  the  future  do  not  end  with  the 
passing  of  this  Bill.  If  so,  we  had  better 
stop  at  once  dealing  with  these  matters. 
I  think  I  am  entitled  to  rely  on  what 
Mr.  Oliver  and  Mr.  Mathieson  have  said. 
They  state  that  the  proposals  for  an 
Inter-State  Commission  will  probably 
lead  to  great  difficulty  in  the  development 
of  railways.  They  do  not  approve  of  an 
Inter  State  Commission.  They  say  that 
the  conditions  in  America  are  entirely 
different,  as  any  one  will  admit  who  con- 
siders the  fact  that,  while  here  we  have 
only  7,000  or  8,000  miles  of  railway,  in 
America  they  have  some  200,000  miles  in 
44  states.  Mr.  Eddy  suggested  taking 
over  the  railways,  and  in  a  report  which 
was  published  in  the  Sydney  Daily  Tele- 
graph while  the  Convention  was  sitting  at 
Sydney,  the  solution  of  the  financial 
difficulty  that  was  offered  by  the  Statisti- 
cal department  was  the  taking  over  of  the 
railways  and  effecting  consequent  savings. 

Mr.  McMillan. — The  proposal  was  very 
different ;  it  was  to  have  separate  book- 
keeping for  each  state. 

Mr.  GLYNN. — That  is  purely  a  matter 
of  machinery,  but  Mr.  Eddy's  suggestion, 
as  published  in  the  Daily  Telegraph,  was 
to  have  central  control,  with  local  manage- 
ment acting  under  it.  Mr.  Eddy  wanted 
to  have  one  system  of  management  appli- 
cable to  the  whole  of  the  railways  of  the 
continent,  and  one  way  of  obtaining  that 
would  be  to  give  the  complete  control  and 
ownership  of  the  railways  to  the  federal 
body.  I  would  ask,  therefore,  that  the 
words  "  with  the  consent  of  the  state  "  be 
struck  out. 
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Mr.  GRANT  (Tasmania). — I  very  much 
regret  that  objections  have  b£en  made  to 
the  proposal  of  the  representative  of  South 
Australia  (Mr.  Glynn).  >  It  is  purely  a 
matter  of  drafting,  it  seems  to  me,  and 
his  proposal  would  make  the  sub-section 
read  very  much  better.  I  think  we  should 
leave  it  to  the  Federal  Government  to 
arrange  terms  with  the  state.  It  seems  to 
me  that  if  the  words  "  with  the  consent  of 
the  state  "  and  the  words  "  or  any  part"  were 
left  out,  the  sub  section  would  be  in  every 
respect  more  complete  and  distinct,  and 
every  purpose  would  be  gained  which  has 
been  urged  by  the  various  honorable  mem- 
bers who  have  spoken.  There  can  be  no 
doubt  that  it  would  be  utterly  impossible  to 
satisfactorily  take  over  merely  a  part  of  any 
railway  system.  If  a  railway  system  in 
any  colony  be  taken  over  it  must  be  taken 
over  in  globo.  It  would  not  be  possible 
to  discriminate  between  certain  portions 
of  a  system  and  the  whole  system.  There- 
fore, I  think  that  the  words  "  or  any 
part "  should  certainly  be  left  out.  Then 
with  regard  to  the  terms  on  which  the 
railways  would  be  taken  over,  the  sub- 
section states  distinctly  that  it  is  to  be 
"  upon  such  terms  as  may  be  arranged 
between  the  Commonwealth  and  the 
state."  There  are  two  parties  to  every 
bargain  that  is  made,  and  it  would  be 
for  the  Commonwealth  and  the  state 
to  come  together,  and  to  adjust  the 
terms  on  which  the  railways  of  the 
various  states  wTere  taken  over,  those 
railways  being  remunerative  in  different 
degrees.  Of  course,  the  terms  on  which 
they  would  be  taken  over  would  have 
reference  to  the  remunerative  character  of 
the  traffic ;  and,  therefore,  I  can  see  no 
reason  whatever  why  this  sub-section 
should  not  be  passed  with  the  alteration 
brought  forward  by  Mr.  Glynn. 

Mr.  Higgins. — Do  I  understand  that 
you  would  have  arbitration  if  they  could 
not  agree  ? 

Mr.  GRANT.— I  do  not  think  they 
would  be  likely  to  disagree.  The  matter 
would  be  dealt  with  from  a  purely  business 
{Mr.  Grant. 


point  of  view.  The  remunerative  charac- 
ter of  each  railway  is  shown  in  the 
annual  reports  There  is  not  a  fraction 
of  a  copper  concealed ;  and,  therefore,  an 
absolute  calculation  could  be  made 
of  the  value  of  the  railways  to  the 
Commonwealth  as  against  the  state. 
I  do  not  think  that  the  clause  could  be 
framed  in  a  clearer  or  better  manner  than 
that  suggested  by  Mr.  Glynn,  in  order  to 
do  justice  as  between  the  respective  states. 
The  next  sub-section  deals  with  thequestion 
of  the  construction  of  railways,  and  the 
extension  of  such  railways  as  have  already 
been  constructed.  Now,  I  see  no  difficulty 
whatever  in  that — not  the  slightest  diffi- 
culty. There  are  various  financial  ways  for 
extending  railways  already  in  existence  and 
for  constructing  new  railways.  I  can  easily 
conceive  that  a  state  would  be  willing 
to  give  portions  of  its  land  so  that  exten- 
sions of  certain  railways  might  be  made 
on  the  land-grant  system.  I  do  not  know 
any  objection  to  that.  We  are  all  familiar 
with  land-grant  railways  in  these  colonies, 
and  it  might  be  arranged  that  the  consi- 
deration to  be  made  for  the  extension  of 
railways  in  certain  states  should  be  so  many 
acres  of  land,  and  thus  a  comparatively 
poor  territory  might  be  developed. 

Mr.  Fraser. — That  would  be  arranging 
for  private  companies'  railways  and  Go- 
vernment railways. 

Mr.  GRANT.— Any  state  or  the  Com- 
monwealth could  give  up  a  certain  portion 
of  land  for  the  construction  of  a  new  line 
or  the  extension  of  an  existing  railway ; 
or,  on  the  other  hand,  it  might  be  done  by 
the  state  undertaking  to  guarantee  the 
payable  character  of  the  railways  that 
were  to  be  constructed  or  extended — by, 
in  fact,  subsidizing  the  Commonwealth  as 
against  the  state.  Sub-section  (34)  seems 
to  provide  all  the  necessary  machinery 
for  that,  so  that  I  see  no  difficulty  in 
the  matter.  The  only  thing  that  I 
see  that  is  objectionable  is  the  wording 
in  the  33rd  sub-section  as  it  stands — 
"  with  the  consent  of  the  state  "  and  "  or 
any  part."     If  those  words  were  eliminated 
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I  think  that  every  objection  of  every 
honorable  member  who  has  spoken  would 
be  adequately  met,  and  the  drafting  of  the 
Bill  would  be  materially  improved. 

Question — That  the  words  "with  the 
consent  of  the  state"  proposed  to  be 
omitted  stand  part  of  the  sub-section — put. 

The  committee  divided — 

Ayes       ...  •••  ...     31 

Noes       ...  ...  •••     14 

Majority  against  the  amendment    17 


Ayes. 


Abbott,  Sir  J.  P. 
Braddon,  Sir  E.  N.  C. 
Briggs,  H. 
Brown,  N.  J. 
Clarke,  M.  J. 
Cockburn,  Dr.  J.  A. 
Crowder,  F.  T. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Gordon,  J.  H. 
Hassell,  A.  Y. 
Henning,  A.  H. 
Holder,  F.  W. 
Howe,  J.  H. 


Isaacs,  I.  A. 
Kingston,  C.  C. 
Leake,  G. 

Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
Lyne,  W.  J. 
McMillan,  W. 
Moore,  W. 
O'Connor,  R.  E. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Solomon,  V.  L. 
Venn   H.  W. 

Teller. 
Fraser,  S. 


Berry,  Sir  G. 
Carruthers,  J.  H. 
Deakin,  A. 
Fysh,  Sir  P.  0. 
Grant,  C.  H. 
Hackett,  J.  W. 
Henry,  J. 
Higgins,  H.  B. 


Noes. 

James,  W.  H. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Walker,  J.  T. 
Wise,  B  R. 


Teller. 
Glynn,  P.  M. 

Question  so  resolved  in  the  affirmative. 
Amendment  suggested  by  the  Legisla- 
tive Council  of  Victoria — 

After  "  §tate "  first  occurring  insert  "  ex- 
pressed by  Act  of  Parliament." 

Mr.  BARTON  (New  South  Wales).— 
This  amendment  is  scarcely  necessary. 
The  sub-section  is  quite  clear  without  this 
proposed  addition.  It  is  only  a  matter  of 
adding  words.  As  between  the  Common- 
wealth and  the  state,  I  suppose  the  con- 
sent of  the  state  and  of  its  people  can 
scarcely  be  expressed  except  by  Act  of 
Parliament. 


Mr.  Higgins. — Government  Gazette  and 
Governor  in  Council. 

The  amendment  was  negatived. 

The  sub-section  was  agreed  to. 

Sub-section  (34) — 

Railway  construction  and  extension  with  the 
consent  of  any  s,tate  or  states  concerned. 

Amendment  suggested  by  the  Legislative 
Council  of  New  South  Wales — 

That  after  the  word  "extension,"  the  words 
"but  only"  be  inserted. 

The  amendment  was  negatived. 

Mr.  DEAKIN  (Victoria).— I  wish  to 
draw  attention  to  the  word  "  concerned." 
I  have  already  consulted  the  leader  of  the 
Convention,  and  pointed  out  that  the  word 
lacks  clearness  and  definiteness.  It  is  quite 
possible  that  a  state  might  conceive  itself 
to  be  concerned,  although  no  part  of  a 
proposed  railway  touched  its  territory,  and 
it  might  be  some  distance  from  the  terri- 
tory. What  was  originally  intended,  I 
thhik,  was  that  the  consent  of  a  state 
should  be  necessary  if  the  line  proposed 
to  pass  through  it  or  touch  it.  If  it  is 
intended  to  enlarge  the  scope  of  the  sub- 
section, so  that  some  other  state  besides 
the  one  in  which  the  railway  is  to  be 
made  should  have  the  right  to  object,  that 
should  be  distinctly  expressed. 

Mr.  BARTON  (New  South  Wales).— 
I  quite  agree  with  my  honorable  friend. 
I  think  it  is  really  a  matter  of  drafting. 
I  will  take  all  that  the  honorable  mem- 
ber has  said  into  consideration,  and  see 
whether  we  cannot  reduce  the  clause  to. 
something  like  the  form  which  has  been 
suggested  by  the  honorable  member  (Mr. 
Isaacs). 

Mr.  WISE  (New  South  Wales).— I 
trust  the  Drafting  Committee  will  not 
amend  the  clause  in  any  way  which  will 
make  it  narrower.  It  is  the  very  width 
of  the  word  "  concerned "  that  is  its 
recommendation. 

Mr.  Deakin. — Every  state  would  be 
concerned. 

Mr.  WISE. — Precisely.  Suppose  the 
Federal  Parliament,  for  any  reason,  agrees 
to  construct  a  railway  wholly  within   the 
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territory  of  one  state,  which  would  have 
the  effect  of  diverting  the .  traffic  of  a 
neighbouring  state,  the  neighbouring  state 
would  be  highly  concerned  that  the 
federal  expenditure  should  not  go  to  create 
a  competing  railway  system,  and  it  should 
have  the  power  of  protesting. 

Mr.  Deakin. — You  cannot  prevent  them 
from  protesting. 

Mr.  WISE.— I  think  they  should  have 
more  than  the  power  of  protesting. 

Mr.  Deakin. — Then  you  will  have  to 
pass  a  Railway  Bill,  not  through  one  Parlia- 
ment, but  all  the  Parliaments  of  the  states. 

Mr.  WISE.— Exactly  so.  In  the  last 
division  I  felt  the  impracticability  of 
giving  federal  control  and  the  power  to 
construct  any  railway. 

An  Honorable  Member. — Why  not  go 
further,  and  prevent  a  state  from  con- 
structing any  railway  1 

Mr.  LYNE  (New  South  Wales).— The 
remarks  of  the  honorable  member  (Mr. 
Wise)  go  to  show  that  by  retaining  the 
word  "concerned"  he  really  wishes  to 
nullify  the  division  just  taken.  That  was 
to  prevent  railways  being  handed  over  to 
federal  control.  I  am  very  glad  the  hon- 
orable member  (Mr.  Deakin)  has  called 
attention  to  this  word  *'  concerned,"  be- 
cause it  will  have  the  effect  that  the  hon- 
orable member  (Mr.  Wise)  says  it  will  have, 
that  is  to  make  every  state  Parliament 
interested  in  the  construction  of  almost 
any  railway,  or  at  any  rate  any  railways 
near  its  borders. 

Mr.  Wise. — Any  railway  constructed  by 
the  Federal  Parliament. 

Mr.  LYNE.— I  therefore  think  that  the 
clause  should  be  made  more  explicit,  so  as 
to  express  the  view  taken  by  the  Conven- 
tion up  to  the  present  time,  that  we  are 
not  going  to  place  the  state  railways  under 
federal  control. 

Mr.  Wise. — If  the  honorable  member's 
view  is  carried  out  the  Federal  Govern- 
ment might  construct  a  railway  to  the 
border  at  Went  worth,  and  the  New  South 
Wales  state  Parliament  would  have  no 
right  to  a  voice  in  the  matter. 
[Mr.  Wise. 


Mr.  LYNE. — I  do  not  think  the  clause 
will  have  that  effect.  My  object  is  to 
support  what  has  been  already  said,  that 
the  railways  in  the  various  states  shall  not 
be  interfered  with  without  the  consent  of 
the  individual  states.  We  should  not  be 
obliged  to  go  to  any  other  state  to  get  its 
consent  to  the  construction  of  a  railway 
within  our  own  borders. 

Mr.  BARTON  (New  South  Wales).— 
There  seems  to  be  really  a  question  in- 
volved in  this  which  ought  to  be  decided 
by  the  Convention.  Some  honorable  mem- 
bers have  expressed  the  opinion  that  it 
would  not  be  right,  without  the  consent  of  a 
particular  state,  that  federal  money  should 
be  spent  in  making  a  railway  in  another 
state,  or  to  divert  the  traffic  of  that  state. 
I  must  say  I  am  inclined  to  the  opinion  of 
the  honorable  member  (Mr.  Deakin)  and 
the  honorable  member  (Mr.  Isaacs)  that 
it  is  better  to  determine  this  point  at  once 
rather  than  to  leave  it  to  the  Drafting 
Committee.  I  would  suggest  that  it  should 
read  "  railway  construction  and  extension 
in  any  state,  with  the  consent  of  that 
state."     I  beg  to  move — 

That  after  the  word  "extension"  the  words 
"  in  any  state  "  be  inserted. 

Mr.  DOUGLAS  (Tasmania).— I  wish  to 
ascertain  from  the  leader  of  the  Conven- 
tion what  is  the  particular  object  of  this 
clause.  Does  it  mean  that  any  two  states 
cannot  agree  to  make  a  railway  from  one 
state  into  the  other  without  the  consent  of 
the  Federation  1 

Mr.  BARTON  (New  South  Wales).— 
No.  It  means  this  :  That  if  the  Federa- 
tion wishes  to  construct  a  railway  in 
any  state,  it  can  do  so  only  with  the 
consent  of  the  state  in  which  the  rail- 
way is  to  be  made.  Having  obtained 
that  consent  they  can  carry  it  out. 

Mr.  Douglas. — Then  this  will  prevent 
two  states  making  a  railway. 

Mr.  BARTON.— I  may  mention  that, 
under  the  very  next  sub-section,  if  two 
states  were  to  agree  about  a  Bill  which 
not  one  of  them  could  pass  singly,  dealing 
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•with  railway  construction,  they  could 
refer  that  matter  to  the  Commonwealth, 
always  providing  that,  in  the  legislation 
by  which  they  referred  it,  they  placed  the 
apportionment  of  the  money  to  be  spent 
also  in  the  hands  of  the  Commonwealth. 

Mr.  WISE  (New  South  Wales).— I  am 
sorry  to  occupy  the  attention  of  honor- 
able members  again,  but  this  has  really 
become  a  matter  of  substance,  aud  a  very 
serious  one.  If  this  amendment  be  carried, 
and  the  sub-section  be  altered  in  the  direc- 
tion suggested  by  the  honorable  member 
(Mr.  Deakin)  we  shall  be  opening  a  most 
dangerous  door  for  log-rolling,  which  may 
be  to  the  prejudice  of  good  government. 

Mr.  Lyne. — If  amended  as  proposed  by 
Mr.  Barton  it  will  be  clearer. 

Mr.  WISE.— If  I  thought  that  I  would 
support  it,  but  as  I  understand  ifc  the 
amendment  would  be  that  the  money  con- 
tributed by  the  taxpayers  of  Tasmania, 
Western  Australia,  South  Australia,  and 
the  whole  of  the  Commonwealth  could  be 
applied  to  the  construction  of  a  railway 
wholly  within  the  limits  of  one  colony, 
and,  however  that  railway  may  affect  the 
traffic  of  the  other  colonies,  not  one  of 
them  would  be  allowed  to  enter  any  other 
protest  than  that  which  could  be  entered 
by  their  effective  voting  power  in  the 
different  Houses  of  Parliament. 

Mr.  Deakin.  —  What  more  do  you 
require? 

Mr.  WISE.— That  might  be  sufficient  in 
ordinary  circumstances,  but  we  can  easily 
conceive  circumstances  whereby  the  prac- 
tice which  is  known  in  the  state  Parlia- 
ments as  log-rolling  could  have  effect,  and 
where  an  arrangement  could  be  made. 
For  instance,  an  arrangement  might  be 
made  to  construct  a  railway  from  Mel- 
bourne to  Euston  by  federal  money,  the 
larger  proportion  of  which  would  be  con- 
tributed by  the  taxpayers  of  New  South 
Wales.  The  representatives  of  Victoria 
would  be  exceedingly  gratified  to  have  such 
a  railway  made,  and  the  representatives  of 
South  Australia  might  be  gratified  by 
the  construction  of   another  railway  also 


abutting  on  the  boundaries  of  New  South 
Wales. 

Mr.  Symon. — That  is  what  happens 
when  all  the  improvement  committees  are 
sitting  in  America. 

Mr.  WISE.— Why  should  we  run  that 
risk? 

Mr.  Deakin. — Will  you  show  us  how  we 
can  avoid  that  risk  1 

Mr.  WISE.— The  Supreme  Court  would 
hold,  in  a  case  of  that  kind,  that  New 
South  Wales  was  concerned  in  the  con- 
struction of  the  railway;  and,  unless  her 
consent  was  given  to  its  construction,  the 
Act  of  Parliament  authorizing  its  construc- 
tion would  be  invalid. 

Mr.  Deakin. — That  only  means  that 
New  South  Wales  will  have  to  be  taken 
into  the  log-rolling. 

Mr.  WISE. — If  every  one  is  in  the  log- 
rolling I  do  not  call  it  logrolling. 

Mr.  Deakin. — Is  that  the  definition  of 
log-rolling — that  you  are  all  in  it  1 

Mr.  WISE.— I  think  that  this  amend- 
ment requires  very  much  more  serious 
consideration  than  it  has  received.  It  is 
not  purely  a  verbal  amendment.  It  is  an 
amendment  placing  a  very  large  power, 
capable  of  very  great  abuse,  in  the 
hands  of  the  Federal  Government.  It 
is  an  unnecessary  power,  because  one 
cannot  conceive  why  any  railway  should 
be  constructed  within  the  limits  of 
a  separate  state  to  injure  the  trade 
of  a  neighbouring  state  for  any  such 
purpose,  and  unless  the  trade  of  a  neigh- 
bouring state  will  be  injured  no  protest  is 
likely  to  be  made  by  the  neighbouring 
state.  It  will  not,  in  the  words  of  that  sub- 
section, be  concerned  so  as  to  withhold  its 
consent;  but  if  it  is  concerned  so  as  to 
withhold  its  consent  it  seems  to  me  that 
the  power  of  refusal  to  sanction  the  ex- 
penditure of  money  which  is  in  a  large 
part  contributed  by  itself  should  be  con- 
ferred on  it  by  the  Constitution.  The  sub- 
section as  it  stands  is  a  safeguard  against 
the  abuse  of  the  federal  power.  It  in  no 
way  limits  the  power  of  the  Federal 
Government  to  construct  railways  within 
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the  borders  of  a  single  state ;  but  all  it 
says  is  that  if  that  railway  should  in  any 
way  injure  neighbouring  states  they, 
being  concerned,  shall  have  the  oppor- 
tunity to  withhold  their  consent  to  the 
expenditure  of  the  general  moneys  of  the 
Federation.  We  have  had  difficulties 
arising  in  South  Australia.  Suppose  the 
railway  to  Broken  Hill  had  not  been  con- 
structed, and  the  Federal  Executive,  in 
order  to  get  the  vote  of  New  South 
Wales,  which  is  the  largest  vote,  agreed  to 
construct  a  railway  from  Broken  Hill 
to  Wilcannia,  and  from  Wilcannia  to 
Sydney,  and  not  to  connect  it  with  the 
South  Australian  border 

Mr.  Symon. — South  Australia  wrould 
have  to  be  consulted. 

Mr.  WISE. — You  would  have  no  power 
under  this  amendment  to  be  consulted. 
Suppose,  in  order  to  get  the  great  prepon- 
derating vote  of  New  South  Wales  in  the 
Federal  Parliament,  we  were  to  propose  to 
run  a  railway  from  Hay  to  Went  worth  so 
as  to  draw  all  the  River  Murray  trade  to 
Sydney,  would  not  South  Australia  say 
that  she  was  concerned  in  tWat,  and  that 
she  ought  to  be  allowed  to  protest,  and 
that  federal  money  ought  not  fco  be 
spent  unless  she  gave  her  consent  to  the 
proposal  ?  It  seems  to  me,  however  we 
look  at  it,  that  there  is  no  occasion  for 
the  amendment.  All  along  I  have  con- 
sistently objected  to  this  piecemeal  power 
of  dealing  with  the  railways.  If  railways 
are  to  be  constructed^at  all  by  the  Federal 
Parliament  with  the  consent  of  the  states, 
then  it  does  appear  to  me  that  every  state 
which  is  involved — every  state  whose  tax- 
payers contribute  money  towards  its  con- 
struction— should  be  allowed  to  have  an 
effective  power  of  protest  against  the  abuse 
of  that  power  to  their  injury. 

Mr.  Deakin. — So  they  have  through 
their  representatives. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  proceeded  to  divide. 

Mr.  WISE. — May  I  be  allowed,  sir,  to 
withdraw  my  call,  for  a  division? 
{Mr.   Wise. 


The  CHAIRMAN.— As  there  is  no  ob- 
jection, the  call  for  a  division  is  withdrawn. 

Question  resolved  in  the  affirmative. 

Dr.  COCKBURN  (South  Australia).— I 
think  there  has  been  a  misapprehension  by 
honorable  members,  and  I  want  to  know, 
sir,  if  you  cannot  assist  honorable  mem- 
bers to  come  to  what  is  really  the  wish  of 
the  committee?  A  number  of  honor- 
able members  wished  a  vote — and  I  was 
amongst  them — so  as  to  retain  the  clause 
as  it  is. 

Mr.  Reid. — So  was  I. 

The  CHAIRMAN.— I  put  the  question 
quite  clearly,  that  the  words  proposed  to 
be  inserted  be  so  inserted,  and  the  Ayes 
passed  to  the  right  of  the  chair,  and 
the  Noes  to  the  left.  The  honorable 
and  learned  member  (Mr.  WTise)  asked 
leave  to  withdraw  his  call  for  a  division, 
and  as  there  was  no  dissenting  voice,  it 
was  withdrawn. 

Mr.  WISE  (New  South  Wales).— I  do 
not  know  whether  there  was  any  misap- 
prehension as  to  what  the  nature  of  the 
amendment  was.  Finding  only  three  hon- 
orable members  sitting  on  this  side  with 
me,  I  did  not  wish  to  put  the  committee 
to  the  delay  of  having  a  division  ;  but,  as 
soon  as  I  had  applied  for  leave  to  withdraw 
my  call  for  a  decision,  I  found  that  a 
very  large  number  of  honorable  members 
were  in  favour  of  my  view.  Which  way 
a  division  would  have  gone  I  do  not 
know,  but  it  would  not  be  a  waste  of  time 
to  have  a  division  now.  I  do  not  know, 
sir,  whether  the  rules  will  allow  the  ques- 
tion to  be  put  again  1 

The  CHAIRMAN.— We  cannot  go  back. 
A  decision  has  been  arrived  at  on  the  ques- 
tion; but  the  committee  will  have  an  op- 
portunity to  reconsider  the  matter. 

Mr.  SYMON  (South  Australia).— May  I 
say,  sir,  that  none  of  us  here  was  under 
any  misapprehension  as  to  the  question 
which  was  put.  We  all  heard  the  ques- 
tion very  distinctly.  We  were  engaged  in 
moving  from  one  side  to  the  other, 
and,  as  there  was  a  good  deal  of  con- 
versation, I  think  none  of  us — certainly  I 
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did  not — hear  the  request  for  leave  to  with- 
draw the  call  for  a  division.  I  was  taken 
entirely  by  surprise,  and,  if  there  is  a 
more  convenient  way  than  to  allow  the 
question  to  be  brought  on  later,  I  would 
ask  you,  sir,  if  you  would  considerately 
allow  the  committee  to  go  back  and  dis- 
pose of  the  question  at  once,  as  it  is  a 
matter  of  great  importance.  We  did  not 
wish  to  debate  it  at  length.  It  would  be 
very  much  better,  sir,  if  you,  in  your 
wisdom,  could  devise  some  means  of  having 
the  question  dealt  with  now. 

The  CHAIRMAN.— I  am  afraid  that  it 
would  lead  to  endless  confusion  if,  after 
a  division  was  taken,  and  the  question  was 
settled,  it  was  re-opened. 

Dr.  Cockburn. —  A  division  was  not 
taken. 

The  CHAIRMAN.— It  was  decided  on 
the  voices. 

Mr.  REID  (New  South  Wales).— I  do 
not  know  the  rules  which  govern  the  pro- 
ceedings of  the  South  Australian  Assem- 
bly when  it  is  in  committee  ;  but  I  know 
that  in  New  South  Wales,  when  an 
evident  misunderstanding  has  occurred, 
the  Chair  always  gives  the  committee  an 
opportunity  to  put  itself  right.  I  think, 
when  it  is  evident  that  a  widespread 
misconception  has  occurred,  the  Chair 
generally  lends  itself  to  the  wish  of  the 
committee  to  put  itself  right,  otherwise 
the  Convention  is  left  in  a  most  unfor- 
tunate position  through  misadventure. 

Sir  GEORGE  TURNER  (Victoria).— I 
would  also  urge,  if  it  be  at  all  possible,  that 
a  division  be  taken.  It  is  wiser  that  we 
should  have  the  matter  settled  now  than 
that  we  should  leave  it  in  such  a  state 
that  it  could  be  said  that  a  mistake  had 
been  made.  The  practice  in  our  Parliament 
is  the  same  as  that  described  by  the  Pre- 
mier of  New  South  Wales.  If  the  Chair- 
man of  Committees  is  satisfied,  from  the 
expressions  of  opinion  of  honorable  mem- 
bers, that  a  mistake  has  been  made,  and 
that  difficulties  may  arise  in  consequence 
of  that  mistake,  he  simply  says — "I  will 
put  the  question  again."     He  does  so,  and 


then  it  is  competent  for  any  honorable 
member  to  call  for  a  division.  I  would 
urge  that  that  course  be  adopted  now.  It 
would  satisfy  every  honorable  member,  antf 
it  would  enable  us  to  do  now  what  other- 
wise we  might  have  to  do  later  on. 

The  CHAIRMAN. —  It  appears  that, 
owing  to  numerous  conversations,  there 
has  been  a  misunderstanding  as  to  what 
the  question  was,  and  as  to  how  it  was  put. 
I  will,  therefore,  put  it  again. 

The  question  having  been  again  put,  the 
committee  divided — 

Ayes       ...  ...  ...     27 

Noes       ...  ...  ...     20 

Majority  for  the  amendment  7 


Abbott,  Sir  J.  P. 

Isaacs,  I.  A. 

Berry,  Sir  G. 

Lee  Steere,  Sir  J.  G. 

Braddon,  Sir  E.  N. 

C.   Lewis,  N.  E. 

Briggs,  H. 

Lyne,  W.  J. 

Brown,  N.  J. 

Moore,  W. 

Clarke,  M.  J. 

O'Connor,  R.  E. 

Deakin,  A. 

Peacock,  A.  J. 

Downer,  Sir  J.  W. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Trenwith,  W.  A. 

Fysh,  Sir  P.  0. 

Turner,  Sir  G. 

Hackett,  J.  W. 

Walker,  J.  T. 

Hassell,  A.  Y. 

Zeal,  Sir  W.  A. 

Henning,  A.  H. 

Teller. 

Henry,  J. 

Barton,  E. 

Noes. 

Carruthers,  J.  H. 

Howe,  J.  H. 

Cockburn,  Dr.  J.  A 

Kingston,  C.  C. 

Crowder,  F.  T. 

Leake,  G. 

Dobson,  H. 

McMillan,  W. 

Douglas,  A. 

Reid,  G.  H. 

Fraser,  S. 

Solomon,  V.  L. 

Glynn,  P.  M. 

Symon,  J.  H. 

Gordon,  J.  H. 

Venn,  H.  W. 

Grant,  C.  H. 

Higgins,  H.  B. 

Teller. 

Holder,  F.  W. 

Wise,  B.  R. 

Question  so  resolved  in  the  affirmative. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  now  to  move,  as  a  consequential 
amendment — 

That  the  words  "any  state  or  states  con- 
cerned "  be  omitted,  with  a  view  to  the  substi- 
tution of  the  words  "that  state.3' 

The  CHAIRMAN.— I  would  ask  honor- 
able members  not   to  hold   conversations 
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when  I  am  putting  a  question.  Honorable 
members  complained  just  now  that  they 
had  not  heard  what  the  question  was, 
in  consequence  of  the  conversations  that 
were  taking  place.  I  think,  therefore, 
that  I  am  justified  in  asking  them  to  keep 
silence. 

Mr.  REID  (New  South  Wales).— I  was 
under  the  disadvantage  you  have  referred 
to,  owing  to  the  incessant  conversations  in 
the  chamber.  I  wish  to  have  an  oppor- 
tunity of  saying  that  I  have  a  very  strong 
objection  to  the  whole  of  this  sub-section 
unless  it  is  restricted  to  railways  for  defence 
purposes.  Any  confusion  in  connexion  with 
the  powers  of  the  Federal  Government,  and 
any  exceptional  powers,  would  be  likely 
to  create  great  mischief  in  the  future- 
In  this  Constitution  we  have  left  the  con- 
trol of  the  railway  systems  of  the  states 
to  the  states,  and  this  power  to  construct 
railways  on  the  part  of  the  Federal  Par- 
liament is  an  entirely  new  departure  from 
the  structure  of  the  Bill,  and  a  most  ex- 
traordinary one.  We  have  just  said  that 
the  railway  systems  of  the  states  shall  be 
kept  absolutely  free  from  interference  by 
the  Commonwealth,  and  for  good  reasons. 
All  these  reasons  lead  me  to  inquire  why 
in  the  next  breath  we  should  give  the 
Federal  Parliament,  even  with  the  consent 
of  a  particular  state,  the  power  of  under- 
taking the  task  of  railway  extension  and 
construction.  For  defence  and  military 
purposes  that  is  perfectly  justifiable.  For 
any  other  purpose  it  is  absolutely  unjusti- 
fiable. If  we  study  the  history  of  America, 
where  such  powers  are  so  persistently 
abused,  we  can  see  that  it  might  easily 
become  a  question  in  the  Federal  Par- 
liament that  would  exercise  a  malign 
influence  upon  the  public  life  of  the 
Commonwealth.  For  instance,  take  my 
friend  (Sir  John  Forrest).  No  more  upright 
public  man  exists  in  the  world  than  Sir 
John  Forrest;  but  if  a  Federal  Govern- 
ment should  tempt  him  with  a  trans- 
continental railway  to  Perth,  I  should 
tremble  for  his  public  virtue.  I  am 
putting    the    strongest   case,  and    we    all 


admit  it.  I  would  have  no  trouble 
with  my  friend  (Mr.  Gordon);  but  I 
do  put  it  to  the  committee  that  we 
should  clearly  understand  what  sort  of 
railways  this  power  is  intended  to  refer 
to  and  what  sort  of  railway  construction. 
It  should  be  no  other  sort  than  that  con- 
nected with  the  military  necessities  of  the 
Commonwealth.  I  admit  at  once  that  that 
is  an  excellent  power  to  give,  but  for  any 
other  purposes  it  is  a  dangerous  power  to 
give.  It  often  occurs  in  Federal  Consti- 
tutions that  words  intended  for  one  pur- 
pose are  persistently  used  for  every  other 
purpose  but  that.  I  would  like  the 
leader  of  the  Convention  to  just  con- 
sider this  point.  Would  it  not  be  well  to 
limit  this  power  of  railway  construction  in 
the  Commonwealth,  so  long  as  our  basis  is 
as  at  present,  to  railways  connected  with 
the  military  defencesof  the  Commonwealth? 
Can  my  honorable  friend,  or  any  other 
member  of  the  Convention,  suggest  any 
other  sort  of  railway  which  the  federal 
authority  under  our  present  decision  as  to 
railway  control  should  have  the  power  of 
constructing,  even  with  the  consent  of  the 
state?  I  see  a  great  difficulty  in  the 
matter,  and,  as  at  present  advised,  I  shall 
vote  against  the  whole  sub-section,  unless 
it  is  altered  as  I  suggest. 

Dr.  COCKBURN  (South  Australia).— 
It  seems  to  me  that  sub-section  (34) 
necessarily  follows  on  sub-section  (33).  If 
you  give  the  Commonwealth  power  to 
take  over  part  or  the  whole  of  the  rail- 
ways of  any  state  or  states,  some  powers 
of  construction  must  follow,  in  order  that 
they  may  improve  or  perfect  the  lines 
taken  over. 

Mr.  Reid. — Let  that  be  defined. 

Dr.  COCKBURN.— The  two  things 
must  go  together.  If  the  Commonwealth 
is  given  power  to  take  over  lines  it  must 
be  given  some  power  of  construction.  At 
the  same  time,  I  am  entirely  against  the 
amendment  at  present  under  considera- 
tion, that  the  construction  of  any  railway 
should  take  place  without  the  consent  of 
the  states  concerned. 
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Mr.  DEAKIN  (Victoria).— I  trust  that 
the  committee  will  not  take  the  narrow 
view  suggested  by  the  Premier  of  New 
I  South  Wales.  It  appears  to  me  that 
there  are  some  cases,  besides  those 
suggested  by  purposes  of  military  defence, 
in  which  it  may  be  a  wise  act  for  the 
Federal  Commonwealth  to  construct  rail- 
ways with  the  consent  of  any  state 
through  which  they  must  pass.  An 
attempt  has  already  been  made  to  draw  a 
broad  distinction  between  trunk  lines  and 
branch  lines.  It  has  been  considered 
whether  it  would  not  be  advisable  for 
the  Federal  Parliament  to  take  over 
certain  trunk  lines,  leaving  their  branch 
lines  in  the  hands  of  the  several  states. 
That  proposal  has  been  rejected  as  im- 
practicable ;  but  it  might  be  practicable 
and  desirable  that  the  Federal  Parliament 
should  construct  trunk  lines  of  its  own 
which  would  doubtless  be  of  use  for  pur- 
poses of  defence,  and  which  couid  also 
serve  other  purposes.  A  trunk  line  from 
the  eastern  colonies  to  the  extreme  west, 
which  would  mean  a  great  saving  of  time  in 
the  transit  of  mails  to  and  from  Europe, 
and  an  increase  of  expedition  in  our  trade 
communication  with  the  old  world,  might 
justifiably  be  constructed  by  the  federal 
authority.  The  construction  of  a  trans- 
continental line — the  continuation  of  the 
South  Australia  line — to  place  us  in  rapid 
communication  with  the  seas  to  the  north 
of  Australia,  and  to  encourage  commerce, 
so  far  as  a  railway  can,  between  Australia 
and  the  other  countries  of  eastern  Asia — 
a  commerce  to  which  the  greatest  atten- 
tion is  now  being  directed  in  Europe — 
might  also  be  constructed. 

Mr.  Reid. — The  honorable  member 
need  not  go  any  further ;  he  has  captured 
the  Convention — two  "  tens  "  at  any  rate. 
Mr.  DEAKIN. — If  necessary  I  shall  en- 
deavour to  show  that  the  interests  of  New 
South  Wales  would  be  served  by  railways 
of  this  description,  and  that  the  construc- 
tion of  main  lines  of  communication  such  as 
I  have  described  might  very  properly  be 
undertaken  by  the  Federal  Parliament. 


Mr.  Reid. — Then  there  would  be  two 
railway  managements  in  the  one  state. 
A  trunk  line  must  have  merchandise. 

Mr.  DEAKIN.— That  might  happen. 
A  trunk  line  would  have  to  pass  through 
some  of  the  colonies,  and  if  the  railway 
systems  of  the  colonies  through  which  it 
passed  were  not  taken  over  by  the  federal 
authority  there  would  be  two  systems  of 
management  in  those  colonies.  The  way 
in  which  I  think  that  difficulty  should  be 
removed  is  indicated  by  the  vote  I  gave 
on  the  division  immediately  preceding  the 
last  division.  I  have  a  certain  amount  of 
sympathy  even  with  the  proposal  of  the 
honorable  and  learned  member  (Mr.  Wise), 
because  I  saw  that  by  proposing  to  tie 
the  hands  of  the  Federal  Parliament  in 
connexion  with  the  construction  of  trunk 
railways  he  was  strengthening  the  case  for 
the  earlier  taking  over  of  state  railways 
by  the  Federal  Government.  Still,  it  ap- 
pears to  me  that  the  construction  of  trunk 
railways  should  form  an  exception. 

Mr.  Reid. — I  might  see  a  great  deal  in 
the  honorable  member's  argument  if  in 
New  South  Wales  we  had  a  few  trunk 
lines  to  make  ;  but  ours  are  all  made. 

Mr.  DEAKIN.— But  the  interests  of 
New  South  Wales  in  lines  such  as  I  have 
referred  to  are  very  great  indeed.  Her  mer- 
chants would  freely  use  both  of  them.  These 
appear  to  me  to  be  some  reasons  why  we 
should  leave  the  power  of  construction,  as 
at  present  proposed,  with  the  Federal 
Parliament.  Before  I  sit  down  may  I  be 
permitted  to  lay  before  the  Convention  a 
suggestion  which  has  been  made  to  me  by 
the  Premier  of  Victoria'?  We  have  not 
provided  in  the  sub-section^,  though  per- 
haps we  might  do  well  to  provide,  that 
the  Federal  Government,  if  it  thought 
that  in  the  federal  interests  there  should 
be  uniformity  of  gauge  between  any  two 
points,  shall  have  power  to  arrange 
for  such  uniformity.  The  cost  of  the 
change  might  be  apportioned  between 
the  states,  or  part  of  it  might  be  provided 
by  the  Federal  Government.  It  must  be 
remembered    that  when   we   speak  of  the 
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Federal  Government  we  speak  of  a  Govern- 
ment which  will  represent  all  the  states  of 
Australia,  and  all  the  interests  of  those 
states,  and  surely  our  object  should  be, 
within  reasonable  limits,  to  intrust  that 
Government  with  the  widest  possible 
powers. 

Mr.  BROWN  (Tasmania).— The  honor- 
able and  learned  member  (Mr.  Deakin) 
anticipated  some  of  the  suggestions  I  was 
about  to  make,  but  he  has  not  suggested 
the  precise  amendment  which  I  think 
would  meet  the  views  of  the  Premier  of 
New  South  Wales,  and  of  the  majority  of 
the  members  of  the  Convention.  If  the 
words  "for  federal  purposes"  were  adopted 
they  would  include  not  only  railways  de- 
signed for  purposes  of  defence  but  also 
railways  required  for  the  carrying  of  mails 
and  similar  purposes.  It  would  be  useless 
for  us  to  empower  the  Federal  Parliament 
to  construct  and  extend  railways  if  we  did 
not  also  give  them  power  to  maintain  and 
to  regulate  them.  In  the  earlier  sub-section 
we  had  the  word  "regulation,"  and  I  think 
that  the  insertion  of  the  word  "main- 
tenance "  is  also  necessary. 

Mr.  Barton. — The  power  to  construct 
involves  the  power  to  keep  in  repair. 

Mr.  BROWN.— I  hardly  think  that  the 
power  to  construct  carries  with  it  authority 
to  regulate  traffic. 

Mr.  Reid. — Surely  it  does. 

Mr.  Barton. — There  is  a  sub-section 
at  the  end  which  gives  incidental  and 
necessary  power. 

Mr.  BROWN.— If  that  is  so  my  con- 
tention is  met ;  but  I  agree  with  the 
Premier  of  New  South  Wales  that  there 
should  be  some  qualifying  words  such  as 
the  words  I  have  suggested. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  shall  support  the  clause  in  its 
wider  sense.  There  can  be  no  doubt  that, 
as  time  goes  on,  the  powers  of  the  Federal 
Government  will  increase,  and  who  can 
tell  what  our  future  requirements  may  be1? 
The  honorable  and  learned  member  (Mr. 
Reid)  said  that  he  would  only  approve  of 
the  construction  of  railways  for  strategical 
[Mr.  Deakin. 


purposes,  but  is  not  every  railway  used  for 
those  purposes? 

Mr.  Deakin. — The  New  South  Wales 
railways  are. 

Sir  JOHN  FORREST.— It  seems  to  me 
that  in  times  of  difficulty  all  these  great 
trunk  lines  will  be  most  useful  for  strategic 
purposes.  In  regard  to  the  observation 
of  my  right  honorable  friend  the  Premier 
of  New  South  Wales  that  I  could  easily  be 
bought  over 

Mr.  Reid. — I  meant  that  you  would  be' 
the  most  difficult  to  be  bought  over. 

Sir  JOHN  FORREST.— I  can  only  say 
that  we  have  already  built  our  railways 
up  to  within  400  miles  of  our  boundary, 
and  we  shall  be  quite  able  to  build  other 
lines  for  ourselves  when  we  can  agree 
with  our  friends  to  join  us  on  the  border. 
As  far  as  we  are  concerned,  we  should  like 
to  see  a  great  trunk  line  running  across 
the  continent  from  east  to  west,  and 
another  from  north  to  south,  and  we  look 
forward  to  seeing  this  accomplished. 
Western  Australia  does  not  ask  for  any 
concessions.  We  ask  for  nothing  which  is 
not  reasonable.  We  are  not  here  to  ask 
for  concessions,  but  simply  for  the 
treatment  to  which  we  are  entitled. 
I  do  not  think  it  should  be  forgotten 
that,  although  we  are  probably  not  so 
important  as  some  of  the  other  colonies 
represented  here,  we  are  the  owners  of  one- 
third  of  this  continent,  and  no  Federation 
will  be  complete  unless  it  embraces  that 
great  western  third.  We  are  the  possessors 
of  a  revenue  of  £3,000,000  a  year,  and  we 
have  a  trade  of  £10,000,000  a  year.  The 
Federation  that  would  leave  out  one-third 
of  the  continent  certainly  would  not  be  the 
Federation  that  we  are  all  looking  for.  I 
think  that  we  should  be  wise  in  giving  the 
Commonwealth  power  to  construct  rail- 
ways. There  will  be  quite  sufficient  se- 
curity for  the  rest  of  Australia  in  the  fact 
that,  before  a  railway  can  be  constructed, 
the  Parliament  of  the  Commonwealth  will 
have  to  agree  to  it ;  and  it  seems  to  me 
that  if  the  Parliament  of  the  Common- 
wealth has  to  agree  to  the  construction  of 
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a  line  New  South  Wales  need  not  be  afraid, 
because  she  will  have  a  very  large  share 
of  the  representation  in  the  Lower  House 
to  guard  her  interests.  It  would  block  the 
road  altogether,  however,  if  the  Parlia- 
ments of  the  different  states  had  to  agree. 

Mr.  Wise. — Not  every  one  of  them. 

Sir  JOHN  FORREST.  — Every  one 
would  consider  itself  interested.  This 
would  mean  that  the  Bill  would  have  to 
pass  through  every  Legislature,  and  that 
every  Legislature  would  have  to  agree 
with  the  action  of  the  Commonwealth  ; 
and  this  would  have  the  effect  of  the 
Commonwealth  never  doing  anything  at 
all.  This  sub-section  has  been  in  the  Bill 
from  1891  up  to  the  present  time,  and  I 
hope  that,  with  the  amendment  proposed 
by  the  leader  of  the  Convention,  it  will 
remain  here.  If  it  does  not  remain  some 
other  words  will  certainly  have  to  be  in- 
troduced, because  it  will  be  foolish  to  give 
the  Commonwealth  power  to  take  over 
railways  or  parts  of  railway  systems,  and 
not  give  them  power  to  construct  and  ex- 
tend those  railways  in  such  manner  as 
may  be  necessary. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  understand  that  the  objection  of  my 
right  honorable  friend  (Mr.  Reid)  to  this 
sub-section  is  that  it  would  result  in 
duality  of  management  and  control  of 
certain  railways.  But  every  railway  con- 
structed under  this  clause  would  be  con- 
structed with  the  consent  of  the  state 
concerned,  and  if  that  state  gave  its  con- 
sent it  would  consent  to  that  duality  of 
management,  and  would  not  suffer  from 
it. 

Mr.  Reid. — It  is  the  other  state  that  I 
am  thinking  of — the  state  that  does  not 
get  the  railway. 

Sir  EDWARD  BRADDON.— That  ob- 
jection is  disposed  of  by  the  fact  that  we 
have  given  the  Commonwealth  power  to 
take  over  railways  with  the  consent  of  the 
states.  If  we  have  given  that  power  it 
follows,  as  a  matter  of  course,  that  the 
Commonwealth  should  have  the  power  of 
extending  those  railways. 


Mr.  McMILLAN  (New  South  Wales).— 
I  have  been  surprised  at  the  hacking  and 
hewing  of  this  very  innocent  sub-sec- 
tion, which  was  meant  to  be  merely  the 
complement  of  the  preceding  one.  It 
amounts  only  to  this — to  give  power  to 
the  Commonwealth  that  if  it,  with  the 
consent  of  the  states,  takes  over  railways, 
it  should  have  the  right  of  extension  of 
those  railways.  All  of  us,  I  think,  agree 
practically  with  that. 

Mr.  Reid. — I  do  not  object  to  that  if 
that  is  all  that  is  wanted. 

Mr.  McMILLAN.— If  there  is  any 
blunder  there  will  have  to  be  some  re- 
casting of  the  sub-section  altogether, 
because  certainly  there  should  be  a  sub- 
section as  a  complement  to  sub-section 
(33),  which  indicates  what  I  think  is  the 
view  of  the  Convention,  that  no  railways 
shall  be  taken  over  unless  the  full  right 
of  extension  and  construction  is  given. 
I  must  say  that,  as  far  as  the  ques- 
tion of  limiting  the  powers  of  the 
Federal  Parliament  is  concerned,  I  think 
it  is  a  very  serious  step.  I  have 
hitherto  opposed  any  attempt  to  limit 
what  I  consider  to  be  the  sovereign  rights 
of  the  Federal  Parliament,  and  I  doubt 
whether  we  have  any  right  to  put  into 
this  Bill  any  embargo  upon  that  action. 
The  right  honorable  gentleman  (Mr.  Reid) 
thinks  that  the  power  in  question  should 
be  confined  to  defensive  purposes  or 
strategic  purposes,  but  it  seems  to  me 
that  that  would  rather  be  a  blow  struck 
at  the  spirit  of  federation.  I  think  we  all 
look  forward  to  the  time  when,  by  the 
interlacing  of  these  lines,  and  the  increase 
of  population,  probably  the  whole  of  the 
railways  of  Australia  will  be  under  one 
Government.  But  we  all  think  that  the 
time  is  not  ripe  for  that  yet,  and  that  it 
would  overburden  our  Federal  Constitu- 
tion at  present.  But  for  us  to  go  further 
and  say,  because  that  is  the  status  we 
accept  as  far  as  the  state  railways  are 
concerned,  we  should  put  an  embargo 
upon  the  power  of  the  Federal  Parliament 
to  construct     a    truly   federal    line    for 
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purposes  already  agreed  upon,  would  be  a 
mistake.  We  cannot  pretend  to  foretell 
the  future  exigencies  of  this  country, 
and  we  must  recollect  that  if  we  put 
an  embargo  of  that  kind,  it  would 
make  it  extremely  inconvenient  for  the 
Federal  Government  to  do  what  is 
necessary.  Therefore,  it  seems  to  me 
that  some  amendment  will  be  necessary  to 
make  this  sub-section  purely  the  comple- 
ment of  the  previous  one  ;  and  certainly  I 
think  we  ought  not  to  place  any  restric- 
tion upon  what  I  call  the  inherent  power 
of  the  sovereign  Government. 

Mr.  SOLOMON  (South  Australia).— In 
looking  at  the  sub-section  as  it  stands  and 
its  relation  to  the  previous  sub-section,  it 
seems  to  me  that  the  sub-section  under 
discussion  is  not  full  enough  to  cover  those 
arguments  which  have  been  used  by  hon- 
orable members  of  the  Convention  who 
have  spoken  previously.  It  is  pointed  out 
that  under  this  sub-section  the  Federal 
Government  will  not  have  power  to  deal 
with  the  extension  of  railway  systems  in 
those  states  the  railways  of  which  may 
be  taken  over.  Now,  the  amendment 
which  the  leader  of  the  Convention  is  to 
move  does  not  cover  the  point  at  all.  If 
it  is  necessary  to  give  the  Commonwealth 
power  to  extend  railways  in  any  state  the 
railway  system  of  which  has  already  been 
taken  over  by  the  Commonwealth  Govern- 
ment by  the  consent  of  that  state,  it 
should  be  distinctly  and  clearly  stated 
that  that  is  so.  If,  on  the  other  hand,  as 
pointed  out  by  the  Right  Hon.  the  Pre- 
mier of  New  South  Wales,  it  is  intended 
to  give  a  free  hand  to  the  Commonwealth 
Parliament  to  construct  railways  in  any 
state  with  the  consent  of  that  state,  then 
undoubtedly  his  objection  to  this  sub-sec- 
tion as  leaving  the  door  open  to  log-rolling 
of  a  dangerous  character  has  a  great  deal 
in  it  which  is  worthy  of  the  consideration 
of  this  Convention.  The  right  honorable 
gentleman  said  that  he  would  like  to  limit 
the  construction  of  railways  or  the  exten- 
sion of  them  in  any  state  to  the  purposes 
of  defence.  I  would  like  to  point  out 
\Mr.  McMillan. 


to  him  that  the  consent  of  the  state 
would  not  be  necessary  for  the  con- 
struction of  railways  for  defence  purposes. 
That  should  be  entirely  a  matter  for  the 
Commonwealth  Government  or  Parliament 
to  decide  upon,  irrespective  of  the  consent 
of  any  state  whatever.  A  previous  sub- 
section of  this  same  clause  gives  to  the 
Commonwealth  Parliament  the  power  and 
control  of  all  the  railways  throughout  the 
length  and  breadth  of  the  federated 
colonies  for  defence  purposes.  If  an  ex- 
tension of  this  clause  is  sought  to  enable 
the  Commonwealth  to  extend  or  construct 
railway  lines  for  military  purposes,  it 
should  not  be  with  the  consent  of  any 
state,  but  without  the  consent  of  any  state 
whatever.  It  strikes  me  that  the  objec- 
tions raised  by  some  speakers  as  to  the 
danger  of  limiting  the  power  of  the 
Commonwealth  Parliament  are  not  well 
founded,  because  we  have  in  a  previous 
sub- section  given  the  Commonwealth  Par- 
liament the  power  to  take  over  by  bargain 
— by  mutual  consent — the  railways  of  any 
state.  In  this  sub  section,  as  a  natural 
corollary,  we  should  provide  that  the  con- 
struction and  extension  of  railways  by  the 
Commonwealth  Parliament  should  only  be 
undertaken  in  the  states  where  the  Par- 
liament of  the  Commonwealth  have  pre- 
viously taken  over  the  railways.  I  do  not 
know  exactly  the  position  of  the  amend- 
ment before  the  Chair. 

The  CHAIRMAN.— The  amendment  is 
to  strike  out  all  the  words  in  the  last  line, 
and  insert  in  lieu  thereof  "that  state." 
The  sub-section,  if  amended  in  the  manner 
suggested,  would  then  read  — 

Railway  construction  and  extension  in  any 
state,  with  the  consent  of  that  state. 

Mr.  SOLOMON.— I  will  ask  the 
leader  of  the  Convention  if  he  will 
withdraw  his  amendment  temporarily,  to 
enable  me  to  move  a  previous  amendment 
which  I  will  indicate  before  I  ask  him  to 
withdraw  his  own.  After  the  words  "  in 
any  state,"  I  wish  to  insert  "the  railways 
of  which  have  been  taken  over  by  the 
Commonwealth." 
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Mr.  Isaacs. — What  railways  1  All  or  a 
portion  ? 

Mr.  Barton. — Would  you  make  your 
amendment  read  "  the  whole  or  any  part 
of  the  railways  of  which  have  been  taken 
over  by  the  Commonwealth  "  % 

Sir  George  Turner. — Then  the  sub- 
section can  be  overcome  by  taking  over  a 
few  miles  of  railways. 

Mr.  SOLOMON.— I  have  no  doubt  that 
an  astute  politician  like  Sir  George  Turner 
could  get  over  the  difficulty  in  some  way, 
but,  at  any  rate,  we  want  to  lay  down  in 
this  Constitution  something  to  indicate 
that  it  is  not  desirable,  as  the  Premier  of 
New  South  Wales  said,  to  give  an  open 
and  free  hand  to  the  Federal  Parliament 
to  construct  railway  lines  in  any  state 
with  the  consent  of  that  state  alone. 

Mr.  Lyne. — Why  not  confine  your 
amendment  to  any  state  all  the  railways 
of  which  have  been  taken  over? 

Mr.  SOLOMON.— That  would  make  it 
still  better. 

Mr.  Fraser. — It  would  make  it  still 
worse. 

Mr.  SOLOMON.— No,  it  would  make 
it  still  better.  Although  it  was  sug- 
gested laughingly  and  in  a  jocular  way  by 
the  Premier  of  New  South  Wales,  when 
this  federation  is  accomplished,  there  may 
be  a  very  great  danger  of  such  a  con- 
cession to  the  Commonwealth  as  the 
power  to  construct  and  extend  lines  of 
railways  in  any  state  being  used  in  order 
to  capture  the  support  of  members  repre- 
senting a  particular  state,  it  is  no  use 
blinking  at  what  we  know  to  be  an  abso- 
lutely common  occurrence  in  our  local 
Parliaments.  The  larger  Parliament  will 
only  be  a  reflex  of  what  the  smaller  Par- 
liaments are.  The  same  little  tricks  of 
politicians  will,  probably  on  a  larger  scale, 
be  carried  out  in  the  Parliament  of  the 
Federation,  and  sometimes  the  construc- 
tion or  extension  of  railways  at  the  cost 
of  the  Commonwealth  might  be  proposed 
by  the  Federal  Government  simply  to 
obtain  the  support  of  representatives  from 
a  particular  state. 


Sir  John  Forrest. — There  are  to  be 
two  Houses  of  Parliament. 

Mr.  SOLOMON.— Undoubtedly ;  and 
each  state  is  to  be  equally  represented 
in  the  Senate,  so  that  the  particular 
state  interested  in  the  construction  of  a 
new  line  might  have  in  the  House  of  Re- 
presentatives only  a  moderate  number  of 
members,  but  in  the  Senate  would  have 
equal  representation — a  very  large  number 
— which  is  a  much  stronger  argument  in 
favour  of  my  amendment. 

An  Honorable  Member. — The  Senate 
will  never  do  wrong. 

Mr.  SOLOMON. — I  am  not  supposing 
for  an  instant  that  such  a  thing  will  actu- 
ally occur.  Let  us  hope  that  with  a  Fede- 
rated Australia  our  politicians  will  improve 
both  in  political  morals  and  in  their  ideas 
of  what  is  necessary  for  the  good  of  the 
whole  Commonwealth,  but,  to  take  the 
suggestion  of  Mr.  Lyne  in  this  matter,  and 
thus  make  my  amendment  still  stronger, 
if  the  leader  of  the  Convention  will  kindly 
withdraw  his  amendment,  temporarily,  to 
allow  me  to  move  mine,  I  will  propose  the 
insertion  of  words  which  will  provide  that 
only  in  a  state  in  which  all  the  railways 
have  been  taken  over  by  the  Common- 
wealth shall  the  Commonwealth  have 
power  to  construct  new  railways  and 
extend  existing  lines.     I  beg  to  move — 

That  after  the  words  '  •  in  any  state  "  the 
words  "  if  the  whole  of  the  railways  have 
been  taken  over  by  the  Commonwealth  "  be 
inserted. 

Mr.  KINGSTON  (South  Australia).— 
I  have  thought,  in  previous  discussions  in 
connexion  with  the  Constitution  of  the 
Federal  Parliament,  that  there  would  be 
very  little  risk  of  the  clashing  of  national 
and  state  interests,  but  it  seems  to  me 
that  if  we  are  to  alter  this  sub-section  in 
the  way  it  is  proposed,  to  give  the  Federal 
Parliament  the  authority  to  construct  in 
any  particular  state  any  railway  to  the 
construction  of  which  that  state  may  con- 
sent, we  shall  increase  the  probability  of 
clashing  of  the  description  to  which  I  have 
referred  to  a  most  alarming  extent. 
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Mr.  Higgins. — Are  you  not  going  back 
on  a  decision  we  have  just  come  to  ? 

Mr.  KINGSTON.— No. 

Mr.  Higgins. — I  do  not  object  to  your 
doing  so  ;  I  voted  with  you. 

Mr.  KINGSTON.— What  is  now  pro- 
posed is  this,  that,  although  the  construction 
of  any  railway  for  military  or  strategetic 
purposes  may  be  handed  over  to  the  Com- 
monwealth, under  this  proposal  a  railway 
which  may  not  be  a  federal  necessity  in 
any  sense  of  the  word  may  be  constructed 
by  the  Commonwealth  if  the  necessary 
majorities  can  be  obtained  in  both  Houses 
of  the  Federal  Parliament,  so  long  as  the 
consent  of  the  state  in  which  that  railway 
is  to  be  constructed  is  given.  That  is  the 
simple  qualification. 

Mr.  Isaacs. — But  you  have  to  get  the 
consent  of  a  majority  of  the  states  in  the 
Senate. 

Mr.  KINGSTON.— Undoubtedly. 

Mr.  Kbid. — As  years  go  on,  there  will 
be  two  political  parties  running  in  both 
Houses  of  the  Federal  Parliament  as  there 
are  in  America. 

Mr.  KINGSTON.— I  have  no  fear  as  to 
the  propriety  of  conferring  on  the  Federal 
Parliament  every  power  that  is  necessary 
for  national  purposes,  but  it  does  seem  to 
me  that  there  is  danger  to  be  apprehended 
from  this  proposal.  I  know  of  no  public 
works  more  likely  to  engage  the  attention 
of  Parliament,  provincial  or  otherwise, 
than  the  construction  of  railways ;  and  if 
we  are  to  confer  on  the  Federal  Parliament, 
with  the  consent  of  a  state,  the  power  to 
construct  railways  in  that  state,  a  railway 
may  be  constructed  to  the  injury  of  an- 
other state — possibly  a  competitor  with  an 
existing  line — and  if  we  empower  the  Com- 
monwealth to  bring  into  existence  rival 
railway  lines,  w7e  shall  increase  the  pro- 
bability of  friction  and  provincial  jealou- 
sies by  inviting  the  Federal  Parliament  to 
enter  a  sphere  of  jurisdiction  which  it  is 
in  no  way  called  on  to  enter. 

Mr.  SYMON  (South  Australia).  —  I 
wish  to  say  one  word  on  the  very  much 
larger  question  which,  by  the  permission 
[Mr.  Kingston. 


of  the  Convention,  has  been  raised  by 
the  Premier  of  New  South  Wales.  It  is 
exceedingly  amusing  to  hear  all  the  argu- 
ments which  were  used  in  opposition  to 
the  taking  over  of  any  part  of  the  rail- 
ways of  the  state  used  to  support  a  pro- 
position which,  if  it  is  carried  without 
qualification  or  amendment,  will  introduce 
the  most  complicated,  railway  system  that 
has  ever  been  seen  on  any  continent. 
This  sub-section  seems  to  me  to  be  utterly 
illogical.  It  probably  was  intended  that 
this  sub-section  which  we  are  now  dis- 
cussing should  only  apply  in  those  cases 
in  which  the  whole  of  the  railways  were 
taken  over;  otherwise  it  is  nonsensical. 
Thestrongestargument  that  those  of  us  were 
pressed  with  in  opposition  to  the  taking 
over  of  part  of  the  railways  of  a  state  was 
that  it  would  be  introducing  two  rail  way  sys- 
tems— the  running  together  of  two  separate 
managements,  with  all  the  inconvenience 
and  difficulties  which  would  arise  from  that. 
Now  it  is  proposed  under  this  sub-section 
that  you  should  have  that  state  of  things 
which  we  have  been  condemning  under  the 
other  sub-section,  with  all  the  incidental 
opportunities  for  what  has  been  called  log- 
rolling, and  so  on,  before  those  lines  come 
to  be  constructed.  We  do  not  contemplate 
under  this  Bill  that  there  should  be  a 
great  public  works  policy  under  the 
Federal  Parliament.  The  longer  we  can 
keep  the  Federal  Government  out  of  it  the 
better  ;  but  you  are  going  to  hand  over 
this  machinery  of  public  works  in  order 
to  bring  about  that  very  state  of  things 
which  you  say  is  objectionable — the  ex- 
istence in  one  state  of  two  railway  systems 
and  managements.  It  seems  to  me  utterly 
preposterous.  At  the  same  time,  I  do  not 
intend  to  oppose  the  introduction  of  that 
complication  for  this  very  simple  reason, 
that  it  is  introducing  what  ought  to 
be  introduced,  the  control  by  the 
federal  authority  of  the  trunk  lines. 
I  admit  every  word  of  the  arguments 
used  against  this  sub-section.  It 
would  be  far  better  omitted  from  the 
Bill;  it  is  inconsistent,  mischievous,  and 
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absurd.  But  I  see  it  may  be  a  lever  to 
bring  about  the  federalization  of  all  the 
railways ;  and  on  that  ground,  and  that 
ground  only,  I  am  going  to  vote  for  it. 

Mr.  REID  (New  South  Wales).— I  wish 
to  suggest  another  point  which  I  conceive 
to  be  of  greater  practical  importance  than 
any  yet  mentioned.  It  is  with  reference 
to  the  sub-section  which  we  have  passed. 
Clearly  under  that  sub-section  it  is  con- 
templated that  the  whole  of  the  railway 
system  of  the  state  may  be  taken  over  by 
the  Commonwealth,  by  consent.  I  submit 
that,  if  that  state  hands  over  its  railway 
system  to  the  Commonwealth,  the  Com- 
monwealth should  not  be  under  the 
necessity  to  ask  the  consent  of  that  state 
to  its  policy  of  railway  extension  or 
construction;  because  this  remarkable 
State  of  things  would  follow,  that  a  state 
having  handed  over  the  whole  of  its 
railways,  which  means  railway  exten- 
sion and  construction,  it  would  still  have 
a  veto  on  the  management  of  the  federal 
power.  After  the  Federal  Government  had 
paid  millions  of  money  to  a  state  for  its 
railways,  that  state  would  have  the  power 
to  veto  any  proposed  work  for  the  further 
benefit  of  the  whole  enterprise.  The 
state  could  come  in  and  say  we  will  not 
consent  unless  you  do  this,  that,  or  the 
other.  That  would  be  after  the  state  had 
got  full  consideration  for  its  railways  in 
the  shape  of  hard  cash. 

Mr.  Barton. — Possibly  that  might  make 
the  federal  authorities  say  they  would  not 
take  over  the  railways. 

Mr.  Kingston. — It  might  make  that 
one  of  the  terms  arranged. 

Mr.  BEID.-— Exactly;  but  what  I  would 
suggest  to  the  leader  of  the  Convention  is 
that,  inasmuch  as  this  matter  seems  to 
suggest  great  difficulties,  it  should  be  post- 
poned. It  seems  that  there  will  have  to 
be  some  alterations  in  the  clause,  because, 
clearly,  no  matter  what  agreement  may  be 
made  between  the  state  and  the  Common- 
wealth, if  the  law  of  the  Constitution 
requires  the  consent  of  the  state  to  each 
extension,  I  am  afraid  no  agreement  would 


be  binding.  At  any  rate,  it  would  be  a 
matter  of  contention  whether  a  blank 
consent  of  that  sort  would  deprive  the 
state  from  coming  in  afterwards  and  re- 
fusing to  consent  to  a  particular  proposal. 
I  do  not  wish  to  press  my  views  on  this 
matter  after  having  mentioned  them,  but 
I  think  this  subject  will  give  rise  to  a 
long  debate,  and  it  might  be  well  to  let  it 
stand  over. 

Mr.  BARTON  (New  South  Wales).— 
On  reflection,  I  am  inclined  to  adopt  the 
view  just  stated  by  the  right  honorable 
gentleman.  That  is  to  say  that,  if  the 
railways  of  the  state  have  been  entirely 
taken  over  by  the  Commonwealth,  it 
wouM  unnecessarily  hamper  the  Common- 
wealth to  require  the  consent  of  that 
state  to  any  further  construction.  If  the 
whole  system  is  taken  over  by  the  Com- 
monwealth it  should  have  power  to  de- 
velop the  system,  otherwise  the  incon- 
gruities are  manifest.  I  intend  to  with- 
draw my  amendment  for  the  present,  in 
order  to  make  room  for  the  honorable 
member  (Mr.  Solomon)  to  propose  his 
amendment.  I  would  suggest  to  him  that 
his  amendment  would  be  better  if  the 
words  he  intends  to  put  m,  "  with  its  con- 
sent," were  omitted,  so  that  the  sub-section 
would  read  "railway  construction  and  ex- 
tension in  any  state  if  the  whole  of  its 
railways  have  been  taken  over." 

Mr.  Kingston. — Or  without  such  con- 
sent where  the  whole  of  such  railways 
have  been  taken  over.  That  should  be 
added. 

Mr.  Barton's  amendment  was  tempo- 
rarily withdrawn. 

Mr.  REID  (New  South  Wales).— I 
should  like  to  suggest  to  the  leader  of 
the  Convention  another  difficulty  which 
shows  the  necessity  of  further  con- 
sideration. Leaving  the  case  where  the 
whole  of  the  railway  system  has  been 
taken  over,  we  may  contemplate  a  case 
where  part  of  a  railway  system  has  been 
taken  over.  Now,  as  to  that  part  taken 
over,  and  important  as  the  area  of  country 
served  by  that  part  might  be,  clearly  the 
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Federal  Parliament,  having  taken  over  an 
important  system  of  lines,  should  have  un- 
fettered power  of  construetion  and  exten- 
sion. 

Mr.  Barton". — I  quite  see  that  the  power 
should  not  be  limited  where  the  whole 
railway  system  has  been  taken  over. 

Mr.  REID. — I  see  a  difficulty  even  in 
the  other  case  where  only  a  part  of  the 
system  has  been  taken  over. 

Mr.  Barton. — The  question  is  sur- 
rounded with  difficulties. 

Dr.  COCKBURN  (South  Australia).— 
Although  I  am  not  in  favour  of  any 
colossal  system  of  public  works  being 
vested  in  the  Federal  Parliament,  still,  if 
railway  construction  is  to  be  undertaken 
at  all,  it  will  primarily  and  chiefly  be 
necessary  in  territories  of  which  the  pro- 
visional administration  is  vested  in  the 
Commonwealth.  I  should  like  to  ask  the 
leader  if  he  knows  of  anything  in  the  Bill 
at  present  which  provides  for  this'?  1  cannot 
see  anything.  Clause  115  gives  power  to 
make  laws  for  the  government  of  any  terri- 
tory surrendered  by  a  state  or  placed  by 
the  Queen  under  the  authority  of  the  Com- 
monwealth. Would  that  include  laws  for 
the  construction  of  railways  ?  The  second 
part  of  clause  53  provides  for  the  general 
government  of  any  territory  surrendered 
for  the  purpose  of  the  seat  of  government 
to  the  Commonwealth ;  but  I  do  not  think 
it  covers  the  question  of  a  territory  simply 
provisionally  vested  in  the  Commonwealth. 
It  would  be  necessary  for  railways  to  be 
constructed  in  such  territory  ;  and  I  ask 
the  leader  of  the  Convention  to  see  whe- 
ther it  would  not  be  advisable  to  add  to 
the  clause  some  words,  such  as  "In  any 
state  or  territory." 

Mr.  Barton. — I  think  it  very  likely 
will. 

Mr.  Deakin. — It  may  not  be  absolutely 
necessary,  but  it  is  desirable. 

Dr.  COCKBURN.— I  think  it  is. 

Mr.  Deakin. — You  would  not  say  that 
they  could  not  make  a  piece  of  railway 
on  their  own  ground — in  their  own  dock- 
yard. 

[Mr.  Reid. 


Dr.  COCKBURN.— Yes,  they  can. 

Mr.  Deakin. — If  they  can  make  a  rail- 
way in  their  dockyard,  why  cannot  they 
make  a  railway  elsewhere  in  their  terri- 
tory ? 

Dr.  COCKBURN.— A  portion  of  the 
Northern  Territory  of  South  Australia  may 
be  handed  over,  and  undoubtedly  if  it  were, 
it  would  be  necessary  for  the  federal 
authority  to  have  power  to  construct  rail- 
ways there.  I  would  ask  the  leader  of  the 
Convention  to  look  into  this  matter,  and  if* 
necessary  to  choose  some  words  to  be 
inserted. 

Mr.  Barton. — Hear,  hear. 

The  CHAIRMAN.— Does  the  honorable 
member  (Mr.  Solomon)  wish  me  to  put  his 
amendment  in  that  form  1 

Mr.  Solomon. — I  would  like,  sir,  to  fall 
in  with  the  suggestion  of  the  Premier  of 
New  South  Wales  and  of  the  leader  of 
the  Convention  by  eliminating  the  words 
"  with  its  consent." 

The  CHAIRMAN.— As  the  amend- 
ment now  stands,  it  is  after  the  words 
"in any  state,"  just  inserted,  to  insert  the 
following  words,  "if  the  whole  of  the 
railways  have  been  taken  over  by  the 
Commonwealth." 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  do  not  at  all  agree  with  the  argu- 
ment that,  because  the  whole  of  the  railways 
of  a  state  wrere  taken  over  by  the  Common- 
wealth, that  state  should  in  the  future 
have  no  voice  whatever  in  the  direction  in 
which  future  railways  should  go.  It 
seems  to  me  that  the  state  would  have 
just  as  much  interest  in  the  direction 
which  railways  should  take  in  the  future 
as  if  it  had  not  handed  over  to  the  Com- 
monwealth the  control  of  its  railways.  It 
appears  to  me  that  if  it  were  a  condition 
of  the  taking  over  that  the  people  of  that 
state  should  for  the  future  have  nothing 
to  say  in  regard  to  the  routes  of  railways, 
or  the  places  to  be  tapped  by  railways, 
they  would  be  giving  away  one  of  the 
greatest  factors  in  the  development  of 
their  territory.     For  a  state  to  say — "  We 
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will  hand  over  these  few  miles  of  railway 
which  we  have  constructed,  and  by  doing 
so  we  will  hand  over  to  you,  living  far 
away  from  us  in  another  part  of  Australia, 
the  right  to  determine  what  part  of  our 
territory  shall  have  railway  communica- 
tion," would,  I  think,  be  an  absurd  proposi- 
tion, to  which  no  state  would  ever  agree. 
Another  question  would  have  to  be  con- 
sidered, and  that  is  whether,  in  handing 
over  its  railway  system,  a  state  should 
be  debarred  from  building  any  further 
railways  on  its  own  account.  It  might 
be  a  reasonable  proposal  that  it  should 
not  build  any  more  railways  on  its  own 
account ;  but  it  certainly  ought  to  have  a 
voice,  and  it  would  demand  to  have  a 
voice,  in  the  direction  which  future  rail- 
ways should  take.  Otherwise,  it  would  be 
giving  away  the  greatest  factor  of  all  in 
the  progress  and  development  of  its  terri- 
tory. I  hope  that  honorable  members 
will  not  vote  for  a  proposition  that  a 
state,  in  handing  over  its  railway  system 
to-day,  should  for  ever  give  up  all  its 
rights  to  be  consulted  in  regard  to  future 
railway  extensions.  It  seems  to  me  that 
if  that  were  the  case  no  state  would  be  so 
foolish  or  would  act  so  suicidally  as  to 
think  of  doing  so. 

Dr.  QUICK  (Victoria).— I,  for  one,  object 
to  the  amendment  of  the  honorable  mem- 
ber (Mr.  Solomon).  I  understood,  when  this 
sub-section  was  adopted  at  Adelaide,  it 
was  intended  to  confer  on  the  Federal 
Parliament  power  to  construct  national  or 
trans-continental  railways  irrespective  of 
the  state  railways.  I  submit  that,  if  this 
amendment  be  inserted,  it  will  cut  down 
or  fritter  away  that  power,  and  will  tie 
the  hands  of  the  Federal  Parliament  to 
such  a  serious  extent  that  you  may  as 
well  strike  out  the  sub-section.  The  effect 
of  the  proposal  is  that  this  power  is  not  to 
come  into  operation  until  the  states  have 
transferred  to  the  Federation  the  whole  of 
their  state  railways. 

Mr.  Solomon. — Until  some  do. 

Dr.  QUICK.— Well,  any  state.  It  may 
be  that  a  state  does  not  choose  to  transfer 
[12] 


to  the  Federal  Parliament  its  state  rail- 
ways, and,  consequently,  it  may  have  the 
power  vested  in  it  to  resist  the  construc- 
tion of  any  federal  railways.  For  instance, 
suppose  that  the  Legislature  of  South  Aus- 
tralia refused  to  transfer  its  state  railways, 
the  Federal  Parliament  would  not  be  able 
to  construct  a  trans-continental  railway 
connecting  the  eastern  railway  system 
with  that  of  Western  Australia,  nor  would 
the  Federal  Parliament  have  the  power  to 
connect  the  Northern  Territory  with  South 
Australia,  or  to  connect  the  railway  system 
of  New  South  Wales  with  that  of  Port  Dar- 
win. I  submit  that  the  power  of  railway 
construction  will  be  reduced  to  a  perfect 
shadow  and  a  perfect  sham  if  the  words  of 
limitation  now  proposed  to  be  inserted  are 
inserted.  I,  for  one,  do  not  at  all  concur 
in  the  suggestion  which  has  been  made — 
that  this  power  was  only  intended  to  be 
brought  into  operation  merely  as  a  com- 
plement to  the  taking  over  by  the  Com- 
monwealth of  a  portion  of  the  railways.  I 
understood  it  to  be  an  independent  power,  a 
power  which  could  be  brought  into  exercise 
for  national  purposes  at  any  time,  irrespec- 
tive of  and  without  the  consent  of  the 
states  in  the  transfer  to  the  Federation  of 
the  state  railways.  I  hope,  sir,  that  the 
sub-section  will  not  be  frittered  away  in  the 
manner  which  is  proposed,  but  that  it  will 
remain  in  its  original  form,  conferring  a 
real  power,  and  not  a  visionary  or  shadowy 
power,  on  the  Federation. 

Mr.  Reid. — In  other  words,  colonies 
which  have  trunk  lines  will  pay  for  the 
colonies  which  have  not. 

Mr.  O'CONNOR  (New  South  Wales).— 
Before  the  question  is  put,  sir,  I  should 
like  to  express  my  accord  with  what  has 
just  been  said  by  the  honorable  and 
learned  member  (Dr.  Quick).  The  whole 
power  of  railway  construction  which  it  is 
intended  to  give  would  be  absolutely 
neutralized  if  it  were  made  a  condition 
that  it  could  not  be  exercised  except  in  a 
case  where  the  whole  railway  system  of 
a  state  would  be  handed  over.  There 
are    very    few    cases    that   we  know   of 
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where  the  whole  railway  system  of  a 
state  could  be  handed  over.  In  nearly 
all  the  colonies  there  are  suburban  rail- 
ways. These  suburban  railways  are  very 
important,  a  very  large  amount  of  money 
is  invested  in  them,  and  they  pay  very 
well.  They  would  not  be  likely  to  be 
handed  over,  and  they  would  not  be  re- 
quired for  federal  purposes.  If  you  make 
this  condition  you  simply  set  up  a  con- 
dition which  is  impossible.  I  do  not  un- 
derstand the  argument  of  some  honorable 
members  in  regard  to  this  matter.  The 
principle  on  which  we  give  this  power 
at  all  is  that  it  may  be  necessary  for 
the  Federal  Government  to  take  action  in 
regard  to  very  large  and  important  works 
of  trans-continental  railway  construction, 
and  for  two  reasons.  In  the  first  place, 
it  is  very  difficult  to  obtain  the  amount  of 
funds  necessary  in  any  one  state  to  carry 
out  the  work.  In  the  second  place,  the 
work  must  be  carried  out  as  a  whole,  and 
can  only  be  done  by  the  federal  authority. 
It  should  also  be  done  in  some  uniform 
way.  Why  should  that  power  not  be 
granted  ?  If  it  is  to  be  granted  at  all,  let 
us  grant  it  effectually.  It  is  very  true 
that  log-rolling  occurs,  and  that  it 
may  and  probably  will  occur,  in 
regard  to  matters  of  this  kind.  Unless 
we  are  to  have  an  ideal  Parliament,  filled 
by  an  ideal  set  of  men,  I  suppose  there 
always  will  be  something  of  that  sort. 
After  all,  we  must  remember  that  the 
people  elect  these  Parliaments  and  watch 
over  them,  and  public  opinion  is  always 
keenly  alive  to  what  is  going  on  in  these 
Parliaments.  To  say  that  you  cannot 
trust  this  power  in  the  hands  of  the 
federal  authority  means  that  you  cannot 
trust  the  people  themselves.  Let  us 
either  refuse  to  give  this  power  or  give 
it  in  an  effectual  way. 

The  amendment  was  negatived. 

Mr.  BARTON  (New  South  Wales).— I 
beg  now  to  move — 

That  the  words  "  any   state   or  states  con- 
cerned "  be  omitted,  with  a  view  to  the  sub- 
stitution of  the  words  "  that  state." 
[Mr.  O'Connor.  * 


Dr.  Cockburn. — Is  not  the  sub-sec- 
tion complete  as  it  stands,  and  sufficient 
for  all  purposes  ? 

Mr.  BARTON.— The  original  words 
were  —  "railway  construction  and  exten- 
sion, with  the  consent  of  any  state  or  states 
concerned."  I  proposed  and  carried  an 
amendment  to  insert  after  the  word 
"  extension"  the  words  "in  any  state," 
with  a  view  of  making  a  further  amend- 
ment to  omit  the  final  words  "  any  state 
or  states  concerned  "  and  substituting  the 
words  "that  state."  The  sub-section 
would  then  read — "  railway  construction 
and  extension  in  any  state,  with  the  con- 
sent of  that  state." 

The  amendment  was  agreed  to. 

Dr.  Cockburn. — Should  we  not  now 
insert  the  words  "or  in  any  territory"  ? 

Mr.  BARTON.— I  take  the  sub-section 
as  not  having  been  finally  dealt  with.  It 
is  full  of  difficulties,  and  I  am  not  quite 
satisfied  of  the  correctness  of  the  vote  I 
have  given.  It  seems,  so  far  as  I  can 
now  determine,  to  be  a  right  one,  but  if, 
at  the  recommittal  stage,  there  is  a  large 
number  of  honorable  members,  something 
like  as  many  as  we  know  are  in  favour  of 
another  view  now,  I  shall  not  interpose 
any  objection  to  the  reconsideration  of 
the  clause.  Any  amendment  of  the  kind 
indicated  by  Dr.  Cockburn  could  then  be 
dealt  with. 

Mr.  SOLOMON  (South  Australia).— I 
think  this  would  be  the  time  to  move  the 
addition  to  the  sub-section  that  I  sug- 
gested when  I  spoke  a  few  moments  ago. 
It  appears  to  me  that,  in  the  case  of  rail- 
ways for  defence  purposes,  there  should 
be  no  necessity  whatever  for  the  consent 
of  any  state.  There  is  a  previous  sub- 
section which  deals  with  the  taking 
over  and  the  control  of  all  existing  lines 
for  military  and  defence  purposes ;  but 
this  sub-section,  which  refers  to  the  con- 
struction of  new  lines  only,  gives  power  for 
the  construction  or  extension  of  such  lines 
with  the  consent  of  the  state  through 
which  they  pass.  It  appears  to  me  that  it 
would  be  an  improvement  to  the  sub-section 
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if  we  were  to  add  "except  in  cases 
of  lines  necessary  for  defence  purposes." 
Some  legal  member  of  the  Convention 
might  suggest  better  words,  but  this  is 
certainly  a  point  that  needs  looking  to 
if  we  do  not  want  to  make  it  necessary 
that  the  consent  of  any  state  shoVild  be 
obtained  for  the  construction  of  lines 
for  military  and  defence  purposes.  As 
the  clause  at  present  stands,  it  would  be 
necessary — no  matter  whether  the  lines 
were  for  the  development  or  extension  of 
existing  lines — to  obtain  the  consent  of  the 
state.  That  would  involve,  perhaps,  the 
passing  of  a  Bill  in  both  Houses  of  the 
state  Parliament. 

Mr.  O'Connor. — Would  not  your  pro- 
posal get  rid  of  the  consent  of  the  state 
altogether  inasmuch  as  every  line  would 
be  used  for  defence  purposes  ? 

Mr.  SOLOMON.— T  do  not  think  so. 

Mr.  Isaacs. — Can  you  imagine  a  case 
where  the  state  would  object  to  a  line 
being  constructed  for  defence  purposes  1 

Mr.  SOLOMON.— There  might  be  such 
a  case. 

Mr.  McMillan. — Could  a  line  be  con- 
structed without  some  negotiations  with 
the  state  even  for  defence  purposes  1 

Mr.  SOLOMON.  — Undoubtedly.  We 
are  laying  down  a  very  hard-and-fast  line 
as  to  what  the  powers  of  the  Common- 
wealth Parliament  are  to  be.  We  have 
altered  this  clause  so  as  to  provide  that 
the  Federal  Parliament  shall  only  extend 
existing  lines  or  construct  new  lines  with 
the  consent  of  the  state.  That  would  ex- 
clude them  from  constructing  any  lines  for 
defence  and  military  purposes,  excepting 
with  the  consent  of  the  state.  Why 
should  the  Federal  Parliament  in  so 
urgent  a  matter  have  to  wait  until  the 
state  gives  its  consent  by  an  Act  passed 
by  both  Houses  of  the  Legislature?  When 
the  Federal  Parliament  decides  that  a  line 
is  necessary  for  military  and  defence  pur- 
poses there  should  be  no  delay  and  no 
question  of  private  interosts  should  arise. 
An  Honorable  Member. — What  about 
compensation  ? 


Mr.  SOLOMON.— That  is  a  question  of 
detail.  No  private  interests  should  be 
allowed  to  delay  or  to  prevent  the  Com- 
monwealth Parliament  from  constructing 
a  line  necessary  for  defence  and  military 
purposes.  I  therefore  propose  to  test  the 
feeling  of  the  Convention  upon  the  point. 

Mr.  Barton. — Say — "or  without  such 
consent  where  such  railways  are  for  de- 
fence purposes." 

Mr.  SOLOMON. —I  will  accept  the 
suggestion  of  the  leader  of  the  Conven- 
tion. I  beg  to  move  that  the  following 
words  be  added  to  the  sub-section  : — 

or  without  such  consent  where  such  railways 
are  proposed  for  the  military  defence  of  the 
Commonwealth. 

Mr.  RE1D  (New  South  Wales).— I 
suggest  to  my  honorable  friend  that  he 
should  accept  the  statement  of  the  leader 
of  the  Convention  in  reference  to  this  sub- 
section. I  see  many  difficulties  in  it  my- 
self, and  I  propose  to  give  some  attention 
to  them  ;  but  in  the  meantime  I  am  pre- 
pared to  allow  the  sub-section  to  go  as  it  is 
upon  the  assurance  we  have  received.  Let 
me  point  out  one  serious  difficulty  created 
by  this  very  amendment.  Suppose  the 
Constitution  enables  the  Federal  Parlia- 
ment to  do  what  these  words  intend  that 
it  shall  do,  and  it  builds  a  railway  for 
defence  purposes,  that  railway  can  only  be 
used  for  defence  purposes — it  cannot  be 
used  for  any  other  purpose.  The  Federal 
Court  would  never  tolerate  an  evasion  of 
the  statute,  whereby  a  railway  built  with 
the  consent  of  the  states  for  military  pur- 
poses only  should  afterwards  be  converted 
into  a  mercantile  line.  The  leader  of  the 
Convention  has  put  the  matter  so  fairly  to 
us  all  that  it  is  our  duty  now  to  think  the 
matter  out,  and  if  we  find  that  the  sub- 
section as  it  stands  is  seriously  defective 
it  will  be  better  to  test  the  matter  at  a 
later  period. 

Mr.  SOLOMON  (South  Australia).— I 
have  much  pleasure  in  accepting  the  sug- 
gestion of  the  right  honorable  gentleman, 
and  with  the  consent  of  the  committee  I 
shall  withdraw  the  amendment,  in  order 
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that  we  may  have  an  opportunity  of 
looking  at  the  sub-section  again,  and,  if 
necessary,  to  recommit  it. 

The  amendment  was  withdrawn. 

Mr.  HIGGINS  (Victoria).  —  At  this 
point  I  move — 

That  the  following  new  sub-section  stand 
after  sub-section  (33) : — "Conciliation  and  arbi- 
tration for  the  prevention  and  settlement  of 
industrial  disputes  extending  beyond  the  limits 
of  any  one  state. " 

I  moved  in  connexion  with  this  matter  at 
Adelaide,  but  at  Sydney  our  time  was  so 
limited  that  I  then  intimated  to  honorable 
members  that  I  should  postpone  the 
matter  until  our  meeting  in  Melbourne. 
This  seems  to  me  the  most  convenient 
place  for  the  insertion  of  a  provision  of 
this  nature.  What  I  wish  is  that  the 
Federal  Parliament  shall  have  power  to 
make  such  regulations  as  it  thinks  fit 
for  the  termination  and  prevention  of 
widespread  industrial  disputes.  I  do  not 
ask  the  committee  to  say  that  courts  of 
conciliation  and  arbitration  shall  or  shall 
not  be  created.  I  simply  desire  that  the 
Federal  Parliament  shall  be  empowered  to 
create  such  courts  if  it  thinks  fit.  With- 
out some  provision  such  as  I  suggest  it 
will  be  impossible  for  the  Federal  Parlia- 
ment, no  matter  what  disputes  may  arise, 
to  create  a  court  to  bring  about  a  settle- 
ment of  them.  In  adopting  my  amendment 
honorable  members  will  simply  be  leaving 
the  matter  to  the  Federal  Parliament.  The 
issue  before  us  is  whether  the  Federal  Par- 
liament should  be  precluded  from  legislat- 
ing for  the  prevention  of  labour  disputes. 

Mr.  McMillan. — Does  the  honorable 
member's  sub-section  imply  compulsory 
arbitration  ? 

Mr.  HIGGINS.  — I  do  not  ask  the 
committee  to  say  that  arbitration  shall  be 
compulsory,  or  even  that  any  steps  shall  be 
taken  to  secure  the  settlement  of  industrial 
disputes;  I  simply  wish  to  give  the  Federal 
Parliament  power  to  legislate  onthesubject. 
Whatever  honorable  members  may  think, 
the  experience  of  New  Zealand  shows 
that  this  matter  is  at  least  within 
[Mr.  Solomon. 


the  pale  of  practical  politics.  Nothing 
hau  struck  me  so  much  in  dealing 
wi  h  the  Bill  as  the  want  of  recogni- 
tioi  in  it  of  the  momentous  change  in  re- 
iga  d  to  industrial  matters  which  is  now 
taring  place  all  through  the  world.  In 
thfis  Constitution  we  appear  to  be  ignor- 
ing the  peculiar  circumstances  which 
surround  us.  It  is  quite  true  that  in 
the  American  Constitution  there  is  no 
such  provision ;  but  at  the  time  it  was 
framed  there  was  not  the  industrial- 
difficulty  that  exists  now.  I  do  not  regard 
courts  of  conciliation  and  arbitration  as 
likely  to  finally  settle  all  industrial  dis- 
putes, but  I  regard  them  as  a  very  valu- 
able means  of  mitigating  the  pain  which  an 
era  of  change  will  create.  A  change  is  going 
on,  whether  we  approve  of  it  or  not,  and 
we  should  do  our  best  to  meet  it,  and  to 
prevent,  even  by  temporary  means,  the  dis- 
aster and  distress  which  must  follow  upon 
diversion  of  trade  and  industrial  disputes. 
Every  morning  there  appear  telegrams  in 
the  newspapers  dealing  with  the  engineers' 
dispute  in  England,  or  the  dispute  in  the 
cotton  trade,  and  we  are  not  without  our 
own  experience  of  shearers'  disputes  and 
shipping  disputes.  Of  course,  I  shall  be 
told  that  this  is  a  matter  for  the  states. 
I  admit  that  if  a  dispute  is  confined  to  a 
state,  it  ought  to  be  dealt  with  by  that 
state.  But  I  ask  this  committee,  in  the 
name  of  common  sense — suppose  you  have 
a  shipping  dispute,  how  can  any  one  state 
deal  satisfactorily  with  that  dispute  ? 
Suppose  you  have  a  dispute  of  shearers. 
You  have  an  organization  of  shearers 
all  through  Australia — an  organization  ex- 
tending through  Queensland,  South  Aus- 
tralia, Victoria,  and  New  South  Wales  ; 
and,  on  the  other  hand,  you  have  the 
employers  of  the  shearers  all  uniting  on 
the  opposite  side.  How,  I  say,  can 
any  state  deal  with  a  dispute  of  that 
nature  which  is  intercolonial?  I  do  not 
want  to  overburden  this  Constitution  with 
matters  which  may  endanger  its  accept- 
ance. I  cordially  agree  in  that  principle, 
but  I  draw  the  line  here :    If  we  find  a 
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matter  which  cannot  be  dealt  with  so 
effectively  by  the  states,  and  we  find  that 
it  is  a  matter  of  grave  concern  to  the 
people  of  Australia,  why  not  put  it  in  this 
Bill  ?  We  do  not  say  that  the  power  shall 
be  exercised,  but  that  it  may  be  exercised; 
and  1  do  not  think,  no  matter  how  conser- 
vative, no  matter  how  cautious,  any  mem- 
ber of  this  committee  may  be  with 
regard  to  changes  in  the  law,  it  will  be 
found  that  I  am  asking  very  much  when 
I  ask  them  to  join  with  me  in  voting  that 
the  Federal  Parliament  shall  have  at  least 
its  hands  free  to  act  if  it  thinks  fit.  I 
am  going  on  the  principle  of  "  Trust  the 
Federal  Parliament,"  I  understand  that 
that  principle  has  been  thrown  over  sum- 
marily by  the  Right  Hon.  the  Premier  of 
New  South  Wales,  but  I  still  adhere  to 
it.  I  say  that  we  may  trust  the  Federal 
Parliament  to  be  as  wise  as  ourselves,  to  say 
the  least  of  it.  The  chief  objection  to  the 
proposal  is  that  you  cannot  distinguish 
between  disputes  which  extend  to  the 
other  colonies  and  disputes  which  are 
confined  to  one.  But  is  that  so?  Sir  John 
Downer  was,  I  think,  the  principal  oppo- 
nent to  this  amendment  in  Adelaide  ; 
but  I  was  hoping — perhaps  hoping  against 
hope — that  I  should  have  his  adhesion 
on  this  occasion.  At  all  events,  I  want 
to  face  the  most  difficult  part  of  this 
problem  and  not  shirk  it.  The  most 
difficult  point  was,  I  think,  put  by  Sir 
John  Downer,  in  Adelaide,  when  he  said 
that  you  cannot  say  that  a  dispute  exists 
beyond  a  certain  colony.  If  one  speaks 
as  a  lawyer— and  I  suppose  that  Sir  John 
Downer  spoke  as  a  lawyer 

Sir  John  Downer. — You,  too,  I  hope. 

Mr.  HIGGINS.— Only  with  great  diffi- 
dence. It  is  true  that,  legally  speaking, 
a  dispute  between  employer  and  employe 
is  a  dispute  between  man  and  man,  but 
I  appeal  to  the  experience  in  South  Aus- 
tralia and  New  Zealand,  where  there  has 
never  been  any  difficulty,  so  far  as  I  can 
learn,  in  deciding  that  a  labour  dispute  has 
not  been  confined  to  individuals,  but  is 
a  dispute  to  which  a  very  large  number 


of  individuals  are  parties.  What  you 
have  to  prove,  in  order  to  bring  in  the 
Federal  Government,  is  an  agreement 
between  a  number  of  persons;  and  in  99 
cases  out  of  a  100  that  would  be  admitted, 
whilst  in  the  hundredth  case  the  con- 
spirators, the  persons  acting  together, 
would  be  easily  proved  to  be  doing  so. 
There  is  no  less  difficulty  in  proving  a 
conspiracy  in  the  law  courts  than  there 
would*  be  in  this  case.  Cases  have  been 
dealt  'with  in  the  New  Zealand  courts 
where  the  whole  thing  depended  upon 
there  being  an  organization  on  the  one  side 
and  the  other,  and  there  has  never  been 
the  least  difficulty  in  deciding  about  the 
parties  to  it  being  in  unison.  We  spend 
a  great  deal  of  money  in  settling  disputes 
between  individuals  to  preserve  the  peace 
between  private  persons.  Judges  and 
juries  go  to  a  great  deal  of  trouble  with 
regard  to  disputes  arising  between  John 
Smith  and  Bill  Sykes  as  to  private  affairs 
between  them. 

Mr.  Kingston. — And  over  matters  in- 
volving not  more  than  5s. 

Mr.  HIGGINS. — Yes ;  or  even  matters 
involving  less  than  that.  But  we  have  no 
courts  which  provide  machinery  for  settling 
disputes  which  arise,  where  not  only  are 
individuals  concerned  but  where  hundreds 
and  thousands  and  tens  of  thousands  of 
people  are  concerned,  and  where  not 
merely  the  interests  of  the  people  in  the 
dispute  are  affected  but  hosts  of  people 
and  families  dependent  upon  them  are 
affected,  and  where  the  whole  course  of 
trade  may  be  diverted,  as  there  is  danger 
of  trade  being  diverted  in  consequence  of 
the  engineers'  strike  in  England. 

Mr.  Glynn. — In  the  one  case  you  can 
enforce  the  decision,  and  in  the  other  case 
you  cannot. 

Mr.  HIGGINS. — I  am  not  speaking 
now  as  to  whether  the  decision  can  be 
enforced  or  not.  In  New  Zealand  deci- 
sions are  enforced  by  means  of  penalties. 
I  am  prepared  to  trust  the  Federal  Par- 
liament, being  confident  that  they  would 
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not   make   a   law  which  they  could    not 
enforce. 

Mr.  Glynn. — A  penalty  applicable  to 
tens  of  thousands  of  workmen,  or  even 
thousands,  could  not  be  enforced. 

Mr.  HIGGINS.— Does  the  honorable 
member  mean  to  say  that  an  organization 
would  not  back  up  its  officers  ?  An  organi- 
zation would  not  allow  a  penalty  to  be 
borne  by  an  officer  for  obeying  the  organi- 
sation. I  ask  honorable  members  not  to 
be  deterred  by  the  difficulty  in  regard  to 
machinery  to  be  created  by  the  Federal 
Parliament,  after  full  discussion  and 
investigation,  but  to  simply  say  that 
they  will  not  hold  their  hands  nor  tie 
the  hands  of  the  Federal  Parliament  in 
dealing  with  a  matter  of  so  much  im- 
portance. I  am  quite  sure  that  honorable 
members  will  be  prepared  to  face  this 
difficult  question,  and  I  only  ask  them  to 
enact  in  substance  that  the  Federal  Par- 
liament is  not  to  be  absolutely  deprived 
of  this  power.  I  merely  want  to  leave  the 
thing  open,  and  I  think  I  may  appeal  even 
to  those  who  are  opposed  to  conciliation 
and  arbitration  in  labour  disputes  in  this 
respect. 

Mr.  BARTON. — I  do  not  propose  to  ask 
honorable  members  to  prolong  the  debate 
now.  It  is  a  very  important  subject  which 
my  honorable  friend  (Mr.  Higgins)  has 
been  referring  to,  and  no  doubt  it  will  be 
debated  at  considerable  length.  There- 
fore, as  it  is  understood  that  we  should 
not  prolong  these  sittings  beyond  five 
o'clock,  I  beg  to  move  that  you,  sir, 
report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

ADJOURNMENT. 
Mr.  BARTON.— I  beg  to  move- 
That  the  Convention,  at  its  rising,  do  adjourn 
until  Thursday  next. 

The  motion  was  agreed  to. 
The  Convention  adjourned  at  five  o'clock, 
until  Thursday,  27th  January. 
[Mr.  Higgins 
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The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  Tuesday, 
25th  January)  was  resumed  upon  clause 
52  (Powers  of  the  Parliament),  and  on  the 
following  new  sub-section,  proposed  by 
Mr.  Higgins,  to  follow  sub-section  (33) : — 

Conciliation  and  arbitration  for  the  p  o vexa- 
tion and  settlement  of  industrial  disputes  ex- 
tending beyond  the  limits  of  any  one  state. 

Dr.  QUICK  (Victoria).— I  supported 
this  proposal  at  Adelaide,  and  I  see  no 
reason  for  not  doing  so  again.  It  may  be 
that  there  would  be  very  little  scope  in 
the  Federal  Constitution  for  the  operation 
of  such  a  provision  as  this,  but  I  think 
that  a  fair  and  comprehensive  survey  of 
the  federal  arena  will  show  that  there  wfil 
at  least  be  some  scope  for  its  operation, 
though  somewhat  limited.  Even  in  the 
Constitution  as  drawn  there  is  a  provision 
giving  the  Federal  Parliament  jurisdiction 
in  the  case  of  navigation  and  shipping,  and 
this  would  apply  to  labour  disputes  in 
connexion  with  navigation  and  shipping. 
This  new  sub-section  would  give  the  Federal 
Parliament  jurisdiction  in  regard  to  labour 
disputes  commencing  within  a  state,  and 
extending  beyond  the  limits  of  that  state. 
There  is  no  doubt  that  there  are  diffi- 
culties connected  with  this  subject.  It  may 
be  that  we  are  passing  on  to  the  Federal 
Parliament  another  insoluble  problem — in- 
soluble apparently  as  regards  the  method 
of  settlement  and  the  enforcement  of  the 
award — but  I  do  not  know  that  we  are 
bound  at  the  present  stage  to  suggest 
solutions  or  methods  of  solution.  It  will 
be  for  the  Federal  Parliament  to  devise 
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some  means  of  giving  jurisdiction  to  a 
competent  tribunal,  and  of  conferring  upon 
that  tribunal  power  to  enforce  its  decisions. 
At  any  rate,  I  concur  with  Mr.  Higgins  in 
his  argument  that  industrial  disputes  of 
late  years  have  assumed  such  magnitude 
and  importance  in  all  civilized  countries 
that  it  is  incumbent  upon  any  Parliament 
having  jurisdiction  to  grapple  with  the 
question  and  to  find  some  means  of  solving 
it.  Take  the  great  dispute  which  has  been 
raging  in  England  during  the  last  few 
months;  consider  the  millions  of  money 
lost  through  there  being  no  machinery  for 
the  settlement  of  the  dispute,  and  for  the 
enforcement  of  the  settlement.  I  am  not 
without  hopes  that  Parliament  in  the 
future — I  may  even  say  at  the  present 
time — will  be  able  to  find  some  means  of 
acquiring  jurisdiction  and  enforcing  its 
decisions.  At  any  rate,  I  think  the  Con- 
vention should  show  its  appreciation  of 
the  importance  of  this  question  by  not 
shunting  it  from  the  Federal  Constitution 
but  finding  a  place  for  it  there,  leaving  it 
to  the  Federal  Parliament  to  discover  some 
means  of  introducing  conciliation  and  arbi- 
tration of  the  kind  proposed. 

Sir  WILLIAM  ZEAL  (Victoria). —I 
think,  sir,  it  goes  without  saying  that  this 
proposal  of  Mr.  Higgins  is  one  which  should 
commend  itself  to  the  good  sense  of  the 
^  Convention.  It  seems  to  me  that  the  diffi- 
culty in  dealing  with  such  disputes  will 
arise  when  the  decision  is  given  against 
the  men.  So  far  as  the  masters  are  con- 
cerned, there  will  be  no  difficulty  whatever 
in  enforcing  penalties  against  them;  but  if 
the  award  goes  on  the  other  side,  how  is 
any  machinery  which  human  ingenuity  can 
devise  to  be  put  in  force  to  compel  the  men 
to  observe  the  award  ?  That  is  the  great 
difficulty. 

Mr.  Higgins. — That  is  true. 

Sir  WILLIAM  ZEAL.— We  have  at 
the  present  time  on  the  statute-book  of 
Victoria  an  Act  of  Parliament  which  gives 
power  to  deal  with  disputes  somewhat  in 
this  fashion,  but  so  far  it  has  been  a 
dead  letter,  because,  as  Mr.  Higgins  will 


probably  say,  up  to  the  present  time  no 
event  has  occurred  which  has  called  for  the 
application  of  the  provisions  of  that  Act. 

Mr.  Barton. — Does  the  Victorian  Act 
provide  for  compulsory  arbitration  1 

Mr.  Higgins. — No. 

Sir  WILLIAM  ZEAL.— I  think  that  the 
Convention  might  accept  the  new  sub- 
section. There  is  no  harm  in  it,  but  there 
will  be  great  difficulty  in  giving  effect  to  it. 
under  certain  circumstances. 

Mr.  McMILLAN  (New  South  Wales). 
— This  is  just  one  of  the  matters  on  which 
we  ought  to  pause,  and  that  we  should 
weigh  very  carefully  before  we  come  to 
any  definite  decision.  It  is  one  that  opens 
up  a  vast  area  for  discussion.  *  We  cannot 
hide  from  ourselves  the  development  that 
has  taken  place  in  connexion  with  this 
question  during  the  last  few  years.  I  am 
aware  that  there  are  in  this  Convention 
honorable  members — especially,  perhaps, 
the  Premier  of  South  Australia — who  have 
given  enormous  attention  to  this  subject. 
But  to  those  who  look  upon  this  question 
as  having  enormously  dangerous  possibili- 
ties, it  is  a  matter  of  vital  importance  as 
to  whether  it  should  be  put  as  a  federal 
power  or  left  entirely  to  the  states. 

Mr.  Isaacs. — What  are  the  dangerous 
possibilities  1 

Mr.  McMILLAN.— Well,  I  do  not  wish 
to  argue  any  of  these  questions  in  detail. 

Mr.  Isaacs. — It  is  a  mere  matter  of 
information. 

Mr.  McMILLAN. — I  do  not  think  we 
have  to  discuss  the  policy  of  any  of  these 
matters,  or  to  enter  upon  any  long  argu- 
ments with  regard  to  their  desirability 
or  otherwise.  We  are  here  to  say, 
especially  in  connexion  with  the  particu- 
lar proposal  under  consideration,  whether 
any  power  should  be  given  to  the  Federal 
Parliament,  or  whether  the  power  should 
not  be  left  entirely  to  the  states.  I 
am  strongly  of  opinion  that  this  matter 
ought  to  be  left  absolutely  to  the  states, 
and  at  the  present  stage  of  our  proceed- 
ings, whatever  may  be  the  future  of  the 
Federation,  we  ought  not  even  to  indicate 
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that  this  is  a  subject  for  federal  control. 
It  seems  to  me  that,  in  many  of  these 
questions  in  which  it  is  attempted  to  give 
federal  control  and  to  clear  away  diffi- 
culties in  the  future,  we  shall  by  giving 
that  federal  control  simply  be  laying  the 
foundation  of  greater  difficulties.  Looking 
at  this  subject  from  a  practical  stand-point 
we  have  this  point  to  consider.  These  labour 
disputes  will  arise  in  different  states  owing 
to  special  conditions  existing  in  those  states. 
They  may  overflow  into  another  state 
They  may  purposely  be  made  to  overflow 
in  order  that  advantage  may  be  taken  of 
any  provision  of  this  kind.  Then  are  you 
going  to  say  that  the  Commonwealth  Go- 
vernment is  to  interfere  in  a  dispute 
simply  because  it  goes  over  the  range  of 
two  states,  when  it  may  be  a  dispute 
in  some  particular  industry  wThich  has 
nothing  to  do  with  the  general  welfare  of 
the  Commonwealth.  There  is  another 
very  serious  aspect  of  this  question. 
There  is  a  clear  line  to  be  drawn  between 
the  functions  of  the  Federal  Parliament 
and  the  functions  of  the  state  Government. 
Up  to  the  present  time  we  have  laid  it 
down  as  a  principle  that  the  whole 
industrial  life,  the  inner  life  of  each 
community,  which  can  be  better  regu- 
lated over  a  moderate  area,  should  be 
left  entirely  to  the  state.  I  can  conceive 
of  no  more  potent  influence  of  trouble  jn 
the  future  than  the  giving  of  paramount 
power  to  the  Federal  Parliament  to  inter- 
fere in  trade  disputes.  It  is  all  wTell  enough 
to  say  that  it  is  only  to  apply  when  more 
than  one  state  is  affected,  and  it  is  all  well 
enough  to  say  that  the  power  need  not  be 
exercised  at  all.  That  very  weak  argument 
has  been  running  through  many  of  the 
proposals  made  to  overload  this  Constitu- 
tion. Once  you  put  a  power  in  clause  52, 
you  give  by  implication  practically  the 
whole  case  away  to  the  Federal  Parlia- 
ment. Now,  I  do  not  of  course  profess — 
and  I  always  make  this  admission  when  I 
have  not  studied  a  question  very  closely 
— to  understand  this  subject  of  concilia- 
tion and  arbitration  in  trade  disputes  as 
{Mr.  McMillan. 


thoroughly  as  some  honorable  members 
who  have  given  years  of  attention  to  it. 
But,  on  the  other  hand,  we  have  not  to 
consider  the  merits  of  this  question  in 
itself.  We  have  to  consider  whether 
it  is  one  of  those  things  which,  at 
the  present  stage  of  our  federal  evolu- 
tion, so  to  speak — we  ought  to  include 
in  the  powers  which  are  to  be  more  or  less 
exercised  by  the  Federal  Parliament.  I 
am  as  anxious  as  any  one  to  see  that  all 
large  national  questions  that  should  come 
under  a  Supreme  Parliament  like  that  of 
the  Federation  are  given  over  to  it.  But, 
at  the  same  time,  I  believe  that  a  great  dea] 
of  the  success  of  our  efforts  will  depend 
upon  the  fact  that,  while  keeping  clearly 
in  view  the  sovereign  character  of  that 
Parliament,  we  do  not  infringe  in  the 
slightest  degree  upon  that  local  autonomy 
which  is  the  basis  of  federation.  I  am 
therefore  strongly  against  the  inclusion  in 
the  clause  of  this  sub-section,  even  with 
the  qualification  that  it  is  only  to 
refer  to  trade  disputes  extending  beyond 
the  limits  of  any  one  state.  I  hold 
— and  every  year  of  my  political  life  has 
made  it  a  more  sacred  principle  to  me — 
that  the  less  the  Government  do,  except  in 
acting  as  policemen  in  trade  disputes,  the 
better  for  the  community.  I  do  not  want 
to  insert  in  this  Constitution  a  provision 
which  by  implication  will  show  a  trend  of 
thought  of  a  certain  character,  to  which  I 
need  not  further  refer.  I  do  not  want  it 
to  be  presumed  for  one  moment  that  we 
desire  to  give  to  the  Federal  Parliament 
the  right  to  interfere  in  trade  disputes 
and  in  the  ordinary  business  and  com- 
merce of  the  country.  The  less  the  Go- 
vernment has  to  do  with  these  things  the 
better,  and  the  more  clearly  it  is  under- 
stood that  the  Government  is  not  to  inter 
fere  excepting  for  the  preservation  of  law 
and  order  the  sooner  these  disputes  will 
be  likely  to  end. 

Mr.  KINGSTON  (South  Australia).— I 
trust  that  the  amendment  will  be  carried. 
It  seems  to  me  that  it  will  probably  be  a 
mistake  to  discuss  the  mode  in  which  this 
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power,  if  given  to  the  Federal  Parliament, 
is  likely  to  be  exercised.  We  might  better 
confine  our  attention  to  the  consideration 
of  the  question  whether  a  power  of  this 
sort  is  capable  of  being  beneficially  exer- 
cised in  the  interests  of  the  community, 
and  in  that  regard  it  seems  to  me  there 
is  no  room  for  doubt.  What  have  we 
chiefly  to  deplore  at  the  present  day  in 
connexion  with  our  various  industries? 
The  prevalence  of  strikes  and  lock-outs — 
barbarous  modes  of  settling  differences, 
which  should,  if  possible,  be  adjusted 
amicably.  I  need  hardly  refer  to  what  has 
recently  been  happening  in  Great  Britain 
— the  engineers'  strike.  There  we  have  had 
a  protracted  struggle  ending,  so  it  seems,  in 
the  success  of  the  masters ,  but,  however 
that  may  be,  productive  of  injury,  not  only 
to  both  men  and  masters,  but  to  the  great 
industry  in  which  all  are  engaged;  and 
various  particulars  which  have  already 
been  supplied  show  how  it  has  affected  the 
trade  of  Great  Britain.  It  was  argued  by 
the  honorable  member  (Mr.  McMillan) 
that  the  State  should  only  act  as  the 
policeman,  but  it  seems  to  me  preferable 
to  provide  against  the  necessity  for 
police  interference  at  all.  I  think  we  can 
do  that,  not  by  arranging  for  the  arbitrary 
interference  of  the  Government  in  matters 
of  this  sort,  but  by  giving  power  to  a 
competent  authority  to  provide  facilities 
which  will  enable  the  parties  to  a  dispute 
to  agree  by  the  establishment  of  courts 
of  conciliation,  and,  if  they  desire  it,  of 
courts  of  arbitration,  which  should  have 
the  power  to  enforce  their  award  upon 
those  who  invoke  their  interference. 
The  subject  is  a  difficult  one,  and  we 
recognise  its  difficulties,  and  I  think 
we  might  give  the  Federal  Parliament 
credit  for  as  much  wisdom.  The  mem- 
bers of  that  body  will  recognise  these 
difficulties  just  as  we  do,  and  will  avoid 
any  arbitrary  or  unwise  interference. 
The  position  to-day  is  that  whilst  in 
each  state  we  have  the  power  of  making 
what  provision  we  please  in  regard  to  a 
matter  of  this  sort,  there  is  no  Parliament 


which  can  interfere  with  any  efficacy 
where  the  dispute  extends  beyond  its  pro- 
vincial boundaries.  The  honorable  mem- 
ber (Mr.  McMillan)  has  been  kind  enough 
to  refer  to  the  interest  which  I.  have  taken 
in  this  matter  for  some  considerable  time. 
I  recollect  that  upon  the  very  first  occasion 
when  I  rose  to  introduce  a  scheme  of  this 
sort  to  the  South  Australian  Parliament  I 
felt  oppressed  by  the  consideration  that, 
whilst  we  could  provide  satisfactorily  for 
local  disputes,  we  could  do  nothing  in 
regard  to  disputes  which  extend  over  a 
larger  area,  because,  ot  course,  those 
outside  our  boundaries  would  resent  the 
interference  of  a  court  of  limited  control. 
What  I  feared  then  has  since  been 
proved  by  case  after  case,  and  notably 
by  the  maritime  strike,  which  affected 
not  only  ourselves,  but  other  colo- 
nies. We  have,  however,  been  able  to 
provide  for  the  passing  of  a  measure  for 
industrial  conciliation.  That  measure  has 
not  as  yet  been  attended  with  the  success 
which  we  hope  it  will  have  in  the  future, 
but  there  is  no  doubt  that  it  has  had  some 
effect ;  and,  as  regards  a  similar  scheme 
which  has  been  adopted  by  the  New  Zea- 
land Parliament,  statistics  show — and  we 
have  also  the  word  of  the  Premier  of  New 
Zealand  to  the  same  effect — that  it  has 
been  productive  of  the  very  best  results. 
I  do  not,  however,  desire  to  discuss  what 
will  be  the  probable  course  of  legislation 
upon  this  subject,  though  I  am  inclined 
to  attribute  the  greatest  influence  and  im- 
portance to  efforts  in  the  way  of  concilia- 
tion rather  than  to  the  declaration  by  any 
court  of  arbitration  of  an  enforceable 
award.  I  put  it  to  honorable  members, 
will  it  not  follow  as  a  matter  of  course 
that  a  tribunal  created  under  federal  au- 
thority will  command  greater  respect  and 
influence  than  one  which  owes  its  jurisdic- 
tion to  a  more  limited  authority  1 

Mr.  McMillan. — Might  you  not  say 
that  of  almost  any  measure  of  local 
autonomy. 

Mr.  KINGSTON.— I  might.  I  might 
say  that  the  High  Court  of  Australia  will, 
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in  the  natural  course  of  things,  command 
a  greater  respect  than  any  of  our  local 
courts,  great  as  is  the  respect  which  they 
very  properly  command.  Where  a  strike 
of  the  dimensions  to  which  I  have  already 
referred  occurs,  will  it  not  be  a  good  thing 
that  there  should  be  a  body  charged  with 
the  duty  of  reconciling  the  parties  by 
peaceable  persuasion  and  all  the  arts  of 
conciliation,  before  the  struggle  has  de- 
veloped to  a  degree  of  intensity  when 
pacific  interference  is  worse  than  useless  ? 
I  am  a  strong  believer  in  the  propriety  of 
assisting  the  parties  to  a  dispute  to  estab- 
lish courts  of  conciliation  in  times  of  peace. 
Such  courts  are  much  more  likely  to  be 
productive  of  good  results  if  the  trouble 
can  be  nipped  in  the  bud  than  if  you 
allowT  it  to  develop,  and  you  have  no 
means  ready  in  initial  stages  to  prevent 
its  extension.  It  seems  to  me  that  you 
might  just  as  well  attempt  to  organize  a 
fire  brigade  satisfactorily  in  the  midst  of  a 
conflagration  as  attempt  to  establish  a 
court  of  conciliation  when  the  parties  to  a 
dispute  are  practically,  at  each  other's 
throats  and  determined  to  do  all  they 
possibly  can  to  use  to  the  utmost  the 
strength  which  they  possessed. 

Mr.  Lynb. — How  can  you  do  any  good, 
unless  you  make  arbitration  compulsory  1 

Mr.  KINGSTON.— By  these  courts  we 
only  provide  facilities  for  the  settlement 
of  disputes.  In  South  Australia  wre  have 
a  State  Board,  the  president  of  which  is 
charged  at  all  times  to  reconcile  the 
parties  to  industrial  disputes  by  all  peace- 
able means  whenever  the  nature  of  these 
disputes  is  of  such  a  character  as  to 
become  a  matter  of  public  concern. 
The  masters  and  men  are  equally  repre- 
sented, and  where  the  efforts  of  the  pre- 
sident fail  the  board  has  power  to  inquire 
into  the  matter,  and  to  make  a  non- 
enforceable  report.  It  frequently  happens, 
however,  that  in  cases  of  this  description 
it  is  of  the  utmost  advantage  that  the 
public  should  be  enabled  to  form  a  right 
conclusion  by  having  a  declaration  of  the 
merits  of  the  dispute  by  a  body  compelling 
[Mr.  Kingston.     ' 


such  respect  as  one  composed  of  equal  re- 
presentations  from  masters  and  men,  and 
presided  over  by  an  impartial  president. 
I  think  it  would  also  be  a  good  thing — I  am 
merely  showing  how  the  powers  asked  to  be 
given  to  the  Federal  Parliament  might  be 
advantageously  exercised — if  provision  was 
made  to  afford  facilities  for  the  registration 
of  local  boards  of  conciliation,  which  might 
similarly  be  ready  at  all  times  at  the  in" 
stance  of  the  parties  to  their  constitution 
to  do  what  is  necessary  to  prevent  strikes 
and  lock-outs. 

Mr  Higgins. — That  is  the  arrangement 
in  New  Zealand. 

Mr.  KINGSTON.— Yes,  the  New  Zea- 
land and  South  Australian  provisions  are 
very  much  alike.  I  think  you  might  go 
further,  however,  as  we  do  in  South 
Australia,  and  provide  for  the  creation  of 
a  private  board  by  a  simple  agreement 
between  the  parties.  I  do  not  ask  the 
Convention  to  come  to  any  conclusion  as 
to  the  mode  in  which  this  power  should 
be  exercised  ;  but  I  ask  honorable  members 
to  say  that  it  is  a  right  and  proper  thing  to 
give  to  the  Federal  Parliament  the  power 
of  dealing  with  these  questions  in  such  a 
way  as  it  may  think  fit  whenever  they 
assume  an  aspect  of  federal  importance. 
The  leading  feature  of  this  Constitution  is 
that  the  Federal  Parliament  should  have 
power  to  legislate  "  for  the  peace,  order, 
and  good  government  of  the  Common- 
wealth." By  what  means  are  the  peace 
and  order  of  the  various  colonies  most 
disturbed,  and  their  good  government 
threatened,  at  the  present  time  %  By  strikes 
and  lock-outs.  Shall  we  not  then  be  want- 
ing in  our  duty  if  we  do  not  give  to  the 
Federal  Parliament  power  to  legislate  in 
such  a  way  as  will  prevent  strikes  and  lock- 
outs, and  enable  industrial  questions  of  the 
greatest  difficulty  to  be  amicably  settled 
between  the  parties,  upon  considerations  of 
right  and  wrong  rather  than  because  of 
the  relative  strength  of  the  disputants. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  entirely  disagree  with  the  Premier  of 
South  Australia.     I  think  this  proposal  is 
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quite  unnecessary.  It  goes  to  the  root  of 
the  preservation  of  the  entities  of  the 
states  and  the  rights  of  contract  possessed 
by  their  citizens.  In  my  opinion,  the 
proposal  must  be  a  failure  unless  there  is 
added  to  it  something  which  those  who 
advocate  it  will  not  be  disposed  to  agree 
to.  No  law  of  this  kind  can  be  effective 
without  a  sanction.  There  must  be  a  vindi- 
catory power  stfme  where.  Where  is  your 
vindication  to  come  in  here  ?  Are  you  going 
to  have  a  federal  army  to  control  the  people 
in  times  of  a  trade  dispute  ?  If  that  is 
the  proposal,  who  are  the  people  who  will 
rave  against  it  more  than  those  whom  my 
honorable  friend  says  he  is  assisting  ? 

Dr.  Cockburn. — The  Federal  Parliament 
will  have  power  to  maintain  the  laws  of  the 
Commonwealth. 

Mr.  Glynn. — How  could  it  make  men 
work  for  a  fixed  rate  of  wages  for,  say,  six 
months  1 

Mr.  Higgins. — In  New  Zealand  the  pay- 
ment of  penalties  is  enforced  against  the 
funds  of  the  unions  ? 

Sir  JOHN  DOWNER.— Even  the  argu- 
ment that  New  Zealand  has  done  some- 
thing is  not  sufficient  to  satisfy  me  of  the 
correctness  of  the  present  movement. 

Mr.  Higgins. — I  am  aware  that  nothing- 
will  satisfy  the  honorable  member. 

Sir  JOHN  DOWNER.— Nor  do  I  object 
to  it  because  it  comes  from  New  Zealand. 
What  I  say  is,  that  this  is  not  a  federal 
question  at  all.  The  people  of  the  various 
states  make  their  own  contracts  amongst 
themselves,  and  if  in  course  of  their  con- 
tractual relations  disagreements  arise,  and 
the  state  chooses  to  legislate  in  respect 
of  the  subject-matter  of  them,  it  can  do 
so.  It  has  been  done  in  South  Australia 
and  in  New  Zealand — not  in  any  of  the 
other  colonies,  I  believe. 

Sir  William  Zeal. — It  has  been  done 
here. 

Mr.  Deakin.— No;  it  is  merely  nominal 
here. 

Sir  JOHN  DOWNER.— I  think  it  is 
nominal  everywhere,  so  far  as  its  practical 
effect  is  concerned. 


Mr.  Deakin. — It  is  effective  in  New- 
Zealand,  and  fairly  effective  in  South 
Australia. 

Sir  JOHN  DOWNER.— Well,  I  don't 
know.  My  honorable  friend  knows,  per- 
haps, better  than  I  do  how  effective  it  is 
in  South  Australia. 

Mr.  Deakin. — I  know  what  the  Judge 
said  who  has  had  charge  of  its  administra- 
tion. 

Sir  JOHN  DOWNER.-— I  am  not  aware 
that  it  has  been  of  the  slightest  effect  in 
South  Australia.  I  have  yet  to  learn  that 
it  has  been  of  any  use  at  all.  I  was 
rather  in  favour  of  making  the  experi- 
ment in  this  direction  when  it  was  pro- 
posed in  South  Australia  ;  and  I  am 
now  watching  the  working  of  these 
arbitration  courts  with  great  interest, 
although,  as  I  have  just  said,  I  have 
seen  no  advantage  arising  from  them 
in  South  Australia  at  present.  We 
are  now  asked  to  hand  over  to  the 
Federal  Commonwealth  a  power  of  legis- 
lating with  regard  to  internal  concerns 
affecting  every  man,  woman,  and  child 
in  every  state.  Every  agreement  they 
make,  so  long  as  a  sufficient  number 
of  them  combine  together  to  kick  up  a 
row,  may  be  made  subject  to  review 
before  a  tribunal.  To  pass  legisla- 
tion of  this  sort  is  in  itself  an  invita- 
tion to  extend  the  area  of  raising  quarrels.  , 
Such  legislation  will  tend  to  make  such 
quarrels  national,  so  as  to  create  a  power 
of  interfering  between  individuals  who 
are  not  satisfied  with  the  contracts  they 
have  entered  into.  In  the  end  it  must 
result  in  the  establishment  of  some 
military  or  other  force  strong  enough  to 
vindicate  the  decisions  of  the  court,  which 
step  I  am  certain  would  not  accord  with 
the  view  of  those  who  advocate  the 
establishment  of  these  courts.  I  hope 
that  honorable  members  will  think  a  little 
carefully  about  this  question,  because  if 
they  do  I  believe  that  they  will  come  to 
the  conclusion  that  the  power  which 
each  state  has  at  the  present  time  to 
legislate  in  respect  to  its  own  industrial 


188 


Commonwealth  of  [27  Jan.,  1898.] 


Australia  Bill. 


disputes  is  quite  sufficient.  An  in- 
dustrial dispute  cannot  extend  beyond 
the  limits  of  any  state.  These  are 
individual  disputes.  A  certain  class  of 
workmen  say — "We  are  going  to  insist 
on  being  paid  so  much  a  day "  in  one 
part  of  Australia,  and  they  arrange  with 
other  workmen  in  other  colonies  to  make 
the  same  demand.  But  the  disputes  are 
confined  to  each  state. 

Mr.  Glynn. — What  about  American 
disputes  1 

Mr.  Kingston. — What  of  the  shearers' 
strike  1 

Mr.  Higgins. — Cannot  you  prove  con- 
cert, or  conspiracy,  oi  agreement  to  act 
together  ? 

Sir  JOHN  DOWNER.— Suppose  you 
do,  that  would  not  do  anything  to  prove 
the  wisdom  of  making  complaints  originat- 
ing in  an  unimportant  place  extend  to 
the  rest  of  Australia,  and  of  giving  juris- 
diction to  a  court  to  determine  between 
the  whole  of  the  parties. 

Mr.  Higgins. — There  has  never  been 
any  practical  difficulty  in  showing  the 
existence  of  an  organization  either  on  one 
side  or  the  other. 

Sir  JOHN  DOWNER— Whenan  organi- 
zation makes  a  demand  in  one  colony  there 
has  never  been  any  difficulty  in  getting 
other  organizations  elsewhere  to  extend 
the  dispute.  It  is  really  compulsory 
arbitration  that  is  asked  for.  It  is  called 
conciliation,  but  it  is  main  force. 

Mr.  McMillan. — "There  is  no  com- 
pulsion, but  you  must." 

Sir  JOHN  DOWNER.— I  want  to  know 
what  you  can  do  when  you  have  exercised 
your  main  force?  What  is  asked  for  can- 
not be  done,  and,  in  the  meantime,  so  far 
from  being  a  source  of  producing  peace 
and  quiet,  a  power  of  this  sort  will 
actually  invite  the  very  differences  which 
it  is  sought  to  prevent,  and  will  deceive 
unfortunate  persons  by  the  supposition 
that  in  the  event  of  there  being  a  dispute 
there  is  a  court  of  law  that  can  not 
only  decide,  but  that  can  compel 
their  masters  to  concede  what  they 
[Sir  John  Doivner. 


desire.  I  think  we  should  not  over- 
load this  Bill  too  much.  This  is  cer- 
tainly a  question  on  which  there  will  be 
great  difference  of  opinion,  and  which,  if 
decided  in  the  affirmative,  will  interfere 
very  materially  with  the  rights  of  each 
state  to  make  its  own  laws  with  respect  to 
the  contracts  of  its  own  people,  and  with 
regard  to  its  own  internal  concerns. 

Mr.  ISAACS  (Victoria).— I  have  the 
misfortune  to  differ  altogether  from  my 
honorable  and  learned  friend  (Sir  John 
Downer),  and  I  desire  very  strongly  to 
support  the  amendment  of  my  honorable 
and  learned  friend  (Mr.  Higgins)  in  this  re- 
spect. I  do  not  agree  with  the  proposi- 
tion that  providing  a  remedy  for  a  known 
evil  invites  a  recurrence  or  an  extension 
of  that  evil.  We  know  that,  unfortu- 
nately, these  great  evils  of  labour  dis- 
putes do  arise,  and  are,  in  fact,  be- 
coming more  extensive  as  time  goes  on; 
and  we  are  all  desirous  of  providing 
some  comprehensive  and  sufficient  power 
of  dealing  with  them.  We  have  before  us 
now  a  most  lamentable  instance  of  a  trade 
dispute  in  England,  and,  unfortunately, 
there  is  no  authority  which  is  powerful 
enough  to  cope  with  the  difficulty,  not- 
withstanding that  it  is  causing  immense 
uneasiness  and  distress  and  loss  in  the 
realm  of  England.  I  do  think  that  if 
there  were  in  existence  here  a  distinct 
and  powerful  enactment  on  the  part  of  the 
state  for  the  constitution  of  a  tribunal, 
both  sides  having  confidence  in  its  capacity 
to  decide  satisfactorily  and  in  the  wisdom  of 
its  decisions,  we  should,  by  constituting 
such  a  court,  avert  a  national  danger  that 
might  face  us  at  any  time. 

Sir  John  Downer. — How  would  you 
enforce  the  court's  decision  ? 

Mr.  ISAACS. — We  are  not  discussing  a 
form  of  Bill  to  deal  with  the  matter  now, 
but  we  are  debating  the  wisdom  of  giving 
power  to  the  Federal  Legislature  to  consider 
this  question  in  the  future,  or  to  refrain 
from  dealing  with  it  if  it  think  fit.  If 
the  Federal  Legislature  see  its  way  in 
the  course  of  the  development  of  events 


Commonwealth  of  [27  Jan.,  1898.] 


Australia  Bill. 


189 


to  legislate  satisfactorily,  it  should  have 
power  to  do  so,  and  if  it  find  that  its 
attempt  to  do  so  is  not  effectual,  it  will 
be  able  to  repeal  its  enactment. 

Mr.  Lyne. — Would  it  not  weaken  the 
power  to  deal  with  the  matter  in  the 
states  if  the  Federal  Parliament  were  to 
legislate  ? 

Mr.  ISAACS.— I  do  not  think  that  this 
proposal  affects  the  power  of  the  states  at 
all,  because  we  know  that  at  the  present 
time  trade  disputes  do  extend  in  many 
cases,  at  all  events,  beyond  the  limits  of 
particular  states. 

Mr.  Lyne. — Take  a  case  where  a  dispute 
does  not  extend. 

Mr.  ISAACS. — Then  this  provision  does 
not  apply  at  all.  That  is  just  the  distinc- 
tion which  I  wish  to  bring  home  to  the 
minds  of  honorable  members. 

Mr.  McMillan. — Suppose  one  state  does 
not  believe  in  this  power,  and  a  dispute 
arises  which  involve  every  state;  would 
not  this  provision  give  power  to  the 
Federal  Parliament  to  interfere  in  the 
state  that  did  not  believe  in  the  pro- 
vision 1 

Mr.  ISAACS. —Undoubtedly. 

Mr.  Higgins. — So  it  should. 

Mr.  ISAACS. — It  would  give  power  to 
the  Federal  Parliament,  just  as  the  power 
to  regulate  inter-state  trade  and  com- 
merce enables  the  Federal  Parliament  to 
prevent  any  obstruction  of  that  inter-state 
trade  and  commerce.  It  is  only  when  the 
matter  becomes  an  inter-state  dispute 
interfering  with  trade  and  commerce — 
which  is,  by  general  consent,  a  concern  of 
the  Federal  Parliament — that  the  power 
can  be  exercised.  This  appears  to  me  to  be 
only  the  natural  complement  of  the  first 
sub-section  of  clause  52.  Its  tendency 
will  be  in  the  direction  of  peace,  and  to 
quieten  fears  and  give  confidence  in  the 
calm  and  easy  working  of  the  trade  and 
commerce  provision  of  the  Federal  Consti- 
tution. 

Mr.  SYMON  (South  Australia).— I  rise 
to  say  that  I  hold  strongly  to  the  same 
opinions  as  I  entertained  when  this  subject 


was  debated  at  considerable  length  and 
with  great  earnestness  in  Adelaide.  I  think 
that  the  insertion  of  this  power  in  our 
Constitution  is  unnecessary,  and  will  be 
absolutely  mischievous.  In  fact,  if  this  is 
to  be  carried  out,  it  will  create  the  greatest 
possible  difficulty  and  complication,  not- 
withstanding which  all  it  does  is  simply 
to  embody  an  expression  of  the  sentiment 
of  kindliness  and  good-will. 

Mr.  Kingston. — That  is  something. 

Mr.  SYMON.— But  I  say  that  this  Con- 
stitution is  not  the  place  in  which  to  in- 
troduce a  merely  barren  expression  of 
good- will.  Unless  it  is  going  to  be  made  use 
of  in  the  strongest  possible  way — in  a  way 
which  will  have  the  effect,  as  Sir  John 
Downer  has  pointed  out,  of  creating  the 
greatest  possible  difficulty  between  the 
various  states — it  is  no  use  putting  it  in 
at .  all.  We  all,  as  Mr.  Isaacs  says,  de- 
plore most  deeply  the  industrial  strife 
which  results  in  widespreading  and  most 
mischievous  strikes.  There  is  not  a  man 
in  this  chamber  who  would  not  gladly 
join  in  bringing  about  some  means — if  it 
were  possible  —  of  preventing  them  by 
what  is  called  conciliation.  But  this 
amendment  in  its  very  terms  is  a  contra- 
diction. It  provides  for  "  conciliation  and 
arbitration  for  the  prevention  and  settle- 
ment of  industrial  disputes."  How  on 
earth  are  you  to  apply  conciliation,  to 
apply  arbitration,  at  all,  unless  first  of  all 
you  have  a  dispute  ?  To  insert  this  amend- 
ment as  it  stands  seems  to  me  to  be 
simply  the  insertion  of  a  series  of  words ; 
and  stripped  of  these  idle  words  the 
amendment  simply  means  that  the  federal 
authority  is  to  exercise  complete  power 
over  all  industrial  matters.  Is  that  the 
wish  of  this  Convention  ?  Is  it  the  desire 
of  the  representatives  of  any  state  that 
their  industrial  affairs  shall  be  placed 
under  the  control  of  the  federal  authority  1 

Mr.  Dobson. — That  is  hardly  what  it 
means. 

Mr.  Wise. — The  authority  constituted  i 
could  fix  the  rate  of  wages  for  the  whole  J 
of  Australia. 


190 


Commonwealth  of  |_27  Jan->  1898-] 


Australia  Bill. 


Mr.  SYMON.— The  illustration  which 
Mr.  Wise  has  given  is  a  good  one.  This 
provision  means  enforcing  the  same  wages 
all  over  Australia. 

Mr.  Wise. — It  deprives  the  workers  of 
local  self-government. 

Mr.  SYMON.— Why  should  you  inter- 
fere with  the  laws  in  the  different  colonies 
affecting  the  relations  of  masters  and 
servants,  which  are  purely  a  matter  of 
domestic  legislation  ?  Why  should  you 
hand  over  that  purely  state  function  to 
the  federal  authority  1 

Mr.  Barton. — Would  it  be  a  benefit  to 
the  workers  to  have  the  same  rate  of 
wages  fixed  throughout  the  Federation  1 

Mr.  SYMON.— That  is  undoubtedly  a 
practical  way  of  putting  the  question.  I 
do  not  want  to  now  occupy  time  in  dealing 
with  the  question  in  detail  as  to  in- 
dustrial matters,  but  what  I  particularly 
want  to  point  out  is  that,  however  blessed 
this  word  "conciliation"  may  be  (and 
there  is  not  one  of  us  who  would  not  give 
almost  everything  if  we  could  see  it  pro- 
perly applied),  but  whatever  virtue  there 
may  be  in  the  blessed  wrord,  it  is  a  contra- 
diction in  terms  as  applied  to  these  indus- 
trial disputes.  You  cannot  bring  about 
conciliation  in  disputes  of  that  character 
without  compulsion. 

Mr.  Higgins. — It  has  been  done  in  New 
Zealand. 

Mr.  SYMON. — We  have  had  on  our 
statute-book  for  some  years  a  law  framed 
with  the  greatest  care,  displaying  in  every 
line  the  greatest  ability,  and  the  strongest 
desire  to  give  effect  to  this  system,  and  it 
has  practically  been  a  dead  letter. 

Mr.  Wise.— So  it  has  been  in  New 
South  Wales. 

Mr.  SYMON. — There  is  a  provision  in 
that  Act  to  enable  trades  unions  and 
masters  unions  to  register  under  it.  That 
is  the  only  portion  of  it  which  would 
enable  it  to  be  carried  into  its  fullest 
effect.  There  are  other  provisions,  but 
I  do  not  refer  to  them.  As  far  as  I  know, 
there  is  not  at  the  present  time  one 
trades  union  or  masters  union  which  has 
[Mr.  Symon. 


registered  under  that  Act.  What  does  that 
mean  ? 

Mr.  Higgins. — Bad  machinery. 

Mr.  SYMON.— It  means  that  none  of 
these  bodies  believe  in  it  as  a  law  which 
ought  to  be  brought  into  effective  opera- 
tion upon  them.  That  is  all  it  means. 
At  the  same  time,  I  do  not  say  for  one 
moment  that  because  that  Act  has  been 
on  our  statute-book  practically  inopera- 
tive, as  many  people  believed  it  would  be, 
for  years,  that  that  is  any  reason  why 
this  power  should  not  be  given. 

Mr.  Douglas. — What  became  of  the 
last  strike  in  Adelaide  ? 

Mr.  SYMON.— It  fizzled  out.  It  was 
unfortunate,  and  nobody  can  but  feel  a 
sense  of  regret  that  it  should  be  so,  but 
the  Conciliation  Act  which  we  have  was 
practically  inoperative  to  deal  with  the 
case. 

Mr.  Barton. — Was  not  there  an  award  ? 

Mr.  SYMON. — There  was  no  award 
under  the  Conciliation  Act  so  far  as  I 
know,  but  there  was  a  great  deal  of  feel- 
ing, and  many  broken  heads ;  there  was 
a  great  deal  of  intervention  by  the  law, 
which  might  have  been  avoided  if  there 
had  been  some  system.  But  supposing 
you  introduce  a  system  of  conciliation — 
and  I  frankly  admit  it  is  no  reason  be- 
cause a  statute  may  be  inoperative  in  one 
colony  that  a  law  passed  by  the  Federal 
Parliament  would  be  inoperative — but  how 
are  you  going  to  enforce  conciliation  upon 
100,000  men  who  are  engaged  in  a  trade 
dispute?  How  are  you  going  to  enforce 
the  award  of  any  board  or  body  of  arbitra- 
tors in  connexion  with  a  matter  of  that 
kind  1  Take  the  case  which  the  honorable 
member  (Mr.  Isaacs)  referred  to,  of  the 
engineers'  strike  in  Great  Britain,  which 
has  been  a  national  calamity — which  has 
driven  trade  from  her  borders,  so  much 
so  that  rivals  in  trade  on  the  Continent 
have  been  actually  contributing  funds  with 
tke  view  of  supporting  this  terrible  strike. 
How  on  earth  could  the  decree  of  any 
court  of  conciliation  be  enforced  upon  the 
men  on  strike  in  that  case  ? 
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Mr.  Isaacs. — Do  you  not  think  it  is 
very  probable  that  the  British  Parliament 
will  legislate  for  such  a  case  ? 

Mr.  SYMON.— The  best  answer  to  that 
is  that,  in  a  unified  state  like  Great  Bri- 
tain, with  all  the  power  and  strength  of 
the  Imperial  Parliament,  they  have  never 
been  able  to  deal"  with  such  a  state  of 
things  as  that.  The  word  conciliation  is 
mere  verbiage,  and  it  has  been  impossible 
to  enforce  the  decree  of  any  arbitration 
board. 

Mr.  Isaacs. — There  is  no  reason  why 
it  should  not  be  tried  in  future. 

Mr.  Wise. — It  has  been  tried. 

Mr.  SYMON. — Would  my  honorable 
friend  (Mr.  Isaacs)  show  how  it  can  be  en- 
forced ? 

Mr.  Isaacs. — That  is  another  question 
entirely. 

Mr.  SYMON.— My  honorable  friend 
will  hand  that  over  to  the  Federal  Par- 
liament. I  do  not  want  to  hand  over  to 
the  Federal  Parliament  too  many  of  these 
difficulties.  This,  in  my  view,  should  be 
solved  by  the  local  authorities  themselves. 
They  are  the  people  to  deal  with  their 
own  questions  of  industrialism.  I  do  not 
want  to  enter  into  a  discussion  as  to  the 
modes  of  carrying  out  this  proposal;  that 
will  be  a  matter  for  the  Federal  Parliament 
if  we  decide  to  introduce  this  power.  But 
I  will  put  to  my  honorable  friend  what  is  a 
practical  question  in  connexion  with  this 
power.  Who  is  to  decide  as  to  when 
an  industrial  dispute  extends  beyond  the 
limits  of  a  state?  Who  is  to  decide  when 
a  dispute  originating  in  South  Australia 
enters  into  the  colony  of  Victoria,  so  that 
Victoria  shall  be  put  under  some  kind  of 
martial  law  ? 

Mr.  Isaacs. — It  is  a  question  of  fact, 
like  anything  else. 

Mr.  SYMON.— Undoubtedly  ;  but  who 
is  to  decide  it  ?  Is  it  the  Victorian  Execu- 
tive1? Did  I  understand  my  honorable 
friend  (Mr.  Higgins)  to  say  "of  course"? 

Mr.  Higgins.  —  No,  I  say  certainly 
not. 

Mr.  SYMON.— Then  who  is  to  decide  ? 


Mr.  Jambs.— The  Federal  Bill  will  dis- 
pose of  that, 

Mr.  SYMON.— How  is  the  Federal  Bill 
to  say  when  a  strike  spreads  from  one 
colony  to  another?  Suppose  one  shoe- 
maker steps  over  from  Bordertown  to 
Horsham. 

Mr.  McMillan. — There  might  not  be  a 
lawyer  at  the  head  of  affairs,  and  whoever 
was  there  would  not  know  wljat  to  do. 

Mr.  James. — You  may  be  certain  the 
lawyers  will  be  there. 

Mr.  SYMON.— That  would  be  the  only 
means  of  carrying  this  out  to  a  successful 
issue.  As  an  honorable  member  suggests 
— and  it  illustrates  the  position — sup- 
posing a  firm  has  branches  in  different 
cities,  and  there  is  a  strike  in  the  branch 
in  South  Australia,  and  an  air  of  discontent 
in  the  branch  in  Victoria,  would  that  be 
sufficient  to  call  down  the  interference  of 
the  federal  authorities  ?  What  I  say  is 
that  it  will  not  be  in  your  Bill ;  it  will  not 
be  in  this  Constitution  ;  it  will  not  be  for 
the  Executive ;  but  it  will  be  for  the  Fede- 
ral Parliament  to  decide  that,  and  you 
will  hand  over  to  the  Federal  Parliament 
one  of  the  most  pregnant  sources  of  heat 
and  passion  that  ever  was  invented. 

Mr.  Higgins. — Will  you  not  trust  the 
Federal  Parliament  with  this  as  well  as 
with  the  customs  duties? 

Mr.  SYMON.— What  relation  has  this 
to  customs  duties  ?  The  industrial  life  of 
the  state  is  considered  by  all  of  us  (subject 
to  this  exception,  it  may  be)  a  thing  of 
purely  domestic  concern.  We  do  not 
want  to  interfere  with  the  domestic  life,  or 
with  industrial  life,  except  in  the  last  re- 
sort. If  you  are  going  to  introduce  such 
a  thing  as  this  it  must  be  the  Federal 
Ministry  which  will  have  to  decide,  sub- 
ject to  the  Parliament,  and  you  will  intro- 
duce the  greatest  complication  and  inten- 
sity of  feeling  that  was  ever  seen. 

Mr.  Barton. — We  do  not  propose  to 
hand  over  contracts  and  civil  rights  to  the 
Federation,  and  they  are  intimately  allied 
to  this  question. 
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Mr.  Lynb. — There  is  the  case  of  the 
Lucknovv  strike. 

Mr.  SYMON.— Take  the  case  of  that 
strike,  or  the  case  of  any  other  strike 
where  you  send  to  another  colony  for  free 
labour — that  might  be  right  or  wrong,  but 
we  are  not  discussing  that  now.  Free 
labourers  come  over  to  a  colony  where  the 
feeling  is  intense ;  they  had  difficulties  in 
front  of  them  in  the  colony  whence  they 
came — is  that  the  development  of  a  strike 
in  both  colonies?  Is  that  extending  the 
strike  to  the  second  colony  ?  Those  con- 
siderations show  the  boundless  ramifica- 
tions of  such  a  question,  and  they  ought 
to  make  every  one  of  us  pause  before  we 
throw  such  an  apple  of  discord  as  this 
would  be  into  the  Federal  Parliament. 
We  shall  have  a  sufficiently  fine  crop 
of  difficulties  without  overloading  the 
Federal  Parliament,  and  without  in- 
troducing matters  of  this  kind,  about 
which,  undoubtedly,  passion  will  rage 
in  the  most  intense  degree.  We  cannot 
help  it.  We  all  know  from  what  is  going 
on  around  us  what  will  happen.  Although 
we  may  all  be  desirous,  as  we  are,  of 
putting  a  stop  to  strikes,  there  is  no  way 
in  which  it  can  be  accomplished  except  by 
leaving  it  to  the  law  and  to  the  states, 
which  deal  with  industrial  matters — with 
masters  and  servants — and  which  are  more 
competent  to  settle  the  differences,  and 
more  competent  to  appreciate  all  these 
local  necessities,  than  any  federal  body  can 
possibly  be. 

Mr.  Dobson. — How  can  the  law  of  a 
state  deal  with  a  maritime  strike  ? 

Mr.  SYMON.— How  can  the  Federal 
Parliament  deal  with  it  ? 

Mr.  Dobson. — How  can  any  state  deal 
with  such  a  strike  1 

Mr.  SYMON. — It  is  a  local  dispute  in  a 
state.  My  honorable  friend  does  not  seem 
fco  see  that  a  maritime  strike  does  not 
take  place  on  the  high  seas.  A  man  comes 
into  port,  and  he  leaves  his  ship. 

Mr.    Dobson.— You    cannot    speak   of 
that  as  a  local  strike. 
{Mr.  Symon. 


Mr.  SYMON. — When  a  maritime  strike 
takes  place  the  men  when  they  come  into 
port  leave  their  ships. 

Mr.  Dobson. — In  that  case  it  would  not 
be  a  local  strike — it  would  be  national. 

Mr.  SYMON. — The  dispute  must  arise 
in  some  port. 

Mr.  McMillan. — This  is  an  induce- 
ment to  make  it  go  to  every  port. 

Mr.  SYMON. — That  is  another  reason. 
When  the  last  maritime  engineers'  strike 
took  place  it  began  either  in  Melbourne  or . 
Sydney. 

Mr.  Higgins. — Where  did  it  end  ? 

Mr.  SYMON. — In  some  place. 

Mr.  Higgins. — In  two  colonies. 

Mr.  SYMON.— It  never  took  place  in 
South  Australia. 

Mr.  Higgins. — It  ended  in  the  same 
places  where  it  occurred — Melbourne  and 
Sydney — and  how  could  the  Victorian  law 
deal  with  that  ? 

Mr.  SYMON.  —  Does  my  honorable 
friend,  who  is  one  of  the  most  profound 
and  acute  lawyers  in  Australia,  really  put 
a  question  like  that  to  me  ?  The  Victorian 
law  did  deal  with  that  strike  and  every 
incident  of  it.  The  Victorian  law  could 
not  bring  these  people  together,  and 
metaphorically  knock  their  heads  together, 
which  would  perhaps  have  been  the  best 
thing  to  do  ;  the  Victorian  law  did  not 
say  "  Come  together  and  let  us  reason  out 
the  thing."  No  power  in  the  world  can 
do  that. 

Mr.  Barton. — It  is  the  original  dispute 
and  not  the  subsequent  strike  which  re- 
quires to  be  settled. 

Mr.  SYMON.— A  strike  is  the  outward 
and  visible  sign  of  the  real  dispute  between 
these  parties.  I  appreciate  the  reference 
made  by  the  honorable  member  (Mr.  Dob- 
son), but  I  think  he  must  see  that  a  mari- 
time strike  is  like  any  other  strike. 
The  relations  between  the  parties  are  de- 
termined by  the  contract  in  the  place 
where  it  occurs.  The  maritime  law  of 
England  governs  all  Australia ;  the  Mer- 
chant Shipping  Act,  with  some  local  modi- 
fications,   is   applicable   everywhere,    and 
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there  is  no  more  difficulty  in  dealing  in 
each  port  with  a  maritime  strike  than  there 
is  in  dealing  with  any  other  strike.  The 
point  here,  as  the  honorable  member  (Mr. 
Barton)  has  remarked,  is  the  original  dis- 
pute. How  are  you  to  deal  with  that? 
How  are  we  to  deal  with  the  two  bodies 
who  join  in  the  conflict?  What  is  a  court 
of  law  to  do  ? 

An  Honorable  Member. — How  does  a 
court  of  law  do  anything  at  present  ? 

Mr.  SYMON.— My  honorable  friend 
knows  that  if  a  striker  strikes  a  free 
labourer,  or  vice  versa,  and  that  goes  to  a 
court  of  law,  you  can  deal  with  it  by  the 
instrumentality  of  the  court  of  law. 

Mr.  James. — TKe  honorable  member  was 
saying  that  we  should  leave  the  parties  to 
settle  the  disputes  their  own  way.  We 
do  not  allow  masters  and  servants  to  do 
that  in  every  case. 

Mr.  SYMON.— You  allow  them  to 
settle  their  disputes  in  their  own  way  by 
law. 

Sir  Joseph  Abbott.  —  The  defendant 
never  wants  to  go  to  law. 

Mr.  SYMON.— Of  course  not.  I  do  not 
suggest  that  we  should  resort  to  the 
primitive  method  of  settling  disputes  by 
fisticuffs  or  trial  by  combat. 

Dr.  Cockbubn. — Strikes  are  almost  as 
barbarous.  We  want  to  settle  disputes 
by  a  less  barbarous  form. 

Mr.  SYMON.  —  Will  my  honorable 
friend  tell  me,  first,  how  he  is  going  to 
settle  the  dispute  which  has  produced  the 
strike  ;  and,  secondly,  what  possible  benefit 
it  will  be  to  remove  this  from  the  local 
jurisdiction,  and  to  hand  it  over  to  the 
federal  authority  ?  My  view  is  that  it  is 
purely  a  matter  of  domestic  concern,  that 
if  we  hand  it  over  to  the  federal  authority 
we  shall  be  introducing  greater  difficulties 
than  we  could  even  hope  to  cure,  and  that 
it  will  be  an  invitation  to  mischievous  men 
— it  may  be  on  the  other  side,  but  we  are 
not  touching  that  question  now — to  in- 
crease and  extend  the  area  of  the  strike 
in  order  to  bring  about  something  like 
civil  war.  That  is  a  prospect  which  I  dread, 
[13] 


and  I  trust  that  honorable  members  will 
not  allow  a  mere  feeling  of  sentiment,  the 
pleasure  of  seeing  the  word  "  conciliation  " 
in  this  Bill,  to  lead  them  away  from  the 
practical  issue  of  how  they  are  to  justify 
the  federal  authority  being  intrusted  with 
this  great  power. 

Mr.  THEN  WITH  ( Victoria).— The  horn 
orable  and  learned  representative  of  South 
Australia,  who  has  just  resumed  his  seat, 
has  pointed  out  innumerable  difficulties 
in  connexion  with  leaving  this  ques- 
tion to  the  Federal  Parliament.  I  re- 
spectfully submit,  however,  that  by 
earnest  *>  men  difficulties  should  be 
looked  upon  not  as  insuperable,  but 
simply  as  things  to  be  overcome  if  the 
end  justifies  the  effort.  I  think  it  is 
impossible  to  overstate  the  importance  of 
this  question.  It  is  true  that  there  are 
many  and  great  difficulties  in  dealing 
effectively  with  this  question;  but  that  all 
seems  to  me  to  point  to  the  necessity"  of 
endeavouring  to  deal  with  the  question 
and  to  overcome  the  difficulties.  It  is 
true  that  legislation  on  the  question  has 
not  anywhere  yet  fully  met  the  diffi- 
culties of  the  case ;  but  it  is  true  also 
that  legislation  has  to  some  extent 
minimized  those  difficulties.  It  is 
true  also  that  conciliation,  both  volun- 
tary and  legislative,  has  been  tried, 
often  without  effect,  and  often  with  very 
desirable  results.  Wherever  legislation  is 
undertaken  or  considered  upon  this  ques- 
tion, the  desirability  is  discussed  of  secur- 
ing some  means  that  will  make  the  decree 
of  an  arbitration  board  effective,  and  the 
same  argument  as  that  which  was  used  by 
the  honorable  and  learned  member  (Mr. 
Symon)  is  continually  used  with  effect — 
how  will  you  enforce  a  decree  of  a  court  on 
hundreds  of  thousands  of  men?  All  who 
have  studied  labour  or  industrial  difficul- 
ties .know  that  the  principal  base  on  which 
they  are  fought  out  is  public  opinion. 
If  we  could  by  some  means  create  a 
tribunal  which  would  inspire  the  people 
with  confidence,  and  compel  the  parties  in 
conflict  to  submit  their  case   to  it — and 
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I  think  that  is  possible — a  decision  by  such 
a  tribunal  would  have  an  immense  effect 
upon  public  opinion,  and  would,  if  it  did 
not  settle  the  matter  satisfactorily,  at  any 
rate  bring  the  struggle  to  a  close.  In- 
dustrial struggles  are  becoming  more 
injurious  every  year,  because  our  indus- 
trial system  is  becoming  more  complex 
every  year.  In  the  past  it  was  possible  for  a 
number  of  men  to  strike  and  injure  very 
few  but  themselves,  or  for  a  number  of  men 
to  lock  out  and  injure  very  few  but  those 
immediately  interested.  But  our  indus- 
trial system  has  become  so  complex  that 
it  is  possible,  and,  indeed,  it  often  happens, 
that  the  parties  to  a  dispute  are  very 
few,  but  that  the  parties  indirectly  and 
seriously  injured  are  very  many.  Thus  it 
is  possible  for  a  handful  of  men,  by  refusing 
to  go  on  with  work  under  the  conditions 
which  prevail,  or  by  throwing  out  of  work 
a  few  under  the  conditions  which  prevail, 
indirectly  to  render  workless  many  times 
more  persons  than  those  originally  en- 
gaged. Having  in  view  this  important 
aspect  of  the  case,  it  becomes  all  who 
think  on  this  question  to  see  if  some 
means  cannot  be  adopted  whereby  the 
evil  of  industrial  conflicts  shall  be  mini- 
mized. The  honorable  and  learned  mem- 
ber (Mr.  Symon)  points  to  the  efficacy  of 
state  legislation  for  dealing  with  industrial 
disputes.  In  consequence  of  the  con- 
tinually increasing  complexity  of  our  in- 
dustrial system  there  scarcely  ever 
happens  an  industrial  dispute  of  any 
magnitude,  at  any  rate  in  the  colonies, 
without  it  spreads  its  effect  over  the 
borders  of  two  or  three,  and  sometimes  of 
all  the  colonies.  This  was  notably  so  in 
the  maritime  strike  which  took  place  some 
years  ago  over  the  difficulties  with  the 
marine  officers.  That  dispute,  at  some 
time  or  other  of  its  existence,  existed, 
I  believe,  in  every  one  of  the  colonies, 
including  New  Zealand,  and  if  there 
had  been  any  means  of  compelling  a 
decision  —  not  necessarily  of  compelling 
acquiescence    with    the   decision,    but   of 

compelling  a  decision 

[Mr.  Trentoith. 


Mr.  O'Connor. — Does  not  that  follow? 

Mr.  TRENWITH.— That  does  not  seem 
to  me  necessarily  to  follow,  although  it 
would  be  a  splendid  thing  if  we  could 
devise  some  means  by  which  equitable 
obedience  could  be  commanded.  I  would 
make  it  compulsory  on  the  court  to  arrive 
at  a  decision. 

Mr.  McMillan. — You  would  make  it 
compulsory  for  the  parties  to  appear. 

Mr.  TRENWITH.— I  would  make  it 
compulsory  for  the  parties  either  to 
appear  or  to  submit  to  a  decision  ex  parte. 
If  it  was  made  compulsory  for  them  to 
appear,  or,  at  any  rate,  compulsory  for  the 
court  to  arrive  at  a  decision  on  such  infor- 
mation as  it  could  get,  1  think  it  would 
have  an  immense  effect  in  minimizing  the 
evil  effect  of  industrial  disputes.  I  have 
been  associated  for  twenty  odd  years  with 
one  of  the  interests  that  are  involved  in 
these  disputes.  During  that  time  I  have 
been  connected  with  the  conduct  of  one 
side  of  the  disputes,  and  so  terrible  do  I 
consider  them  to  be,  that  I  can  fairly  and 
safely  say  that  I  have  never  counselled 
a  strike.  I  have  felt  that  if  it 
could  be  avoided  by  any  possible  means 
it  should  be  avoided ;  and  it  was  only 
when  every  other  effort  had  been  tried,  as 
far  as  I  could,  that  I  have  ever  sanctioned 
or  taken  part  in  any  conflict  of  this  cha- 
racter. Failing  some  legislation  on  the 
point,  these  disputes  must  continue  to' 
occur.  Evil  as  they  are  during  their 
currency,  it  cannot  be  denied  that  they 
have  done  a  great  deal  of  good  ;  but  they 
do  the  good,  when  they  do  good — and  they 
very  often  fail  to  do  good — in  a  very 
brutal,  cruel,  and  unscientific  manner;  and 
if  any  means  can  be  devised  by  which  the 
brutality  and  cruelty  involved  in  these 
conflicts  can  be  avoided,  and  the  good 
assured,  it  is  an  object  worthy  of  the 
efforts  of  the  very  best,  men  that  can 
be  got  to  achieve  it.  It  seems  to 
me  that,  in  handing  over  this  question 
to  the  Federal  Parliament — and  I  may  say 
here  that  my  views  have  undergone  some 
change  since  I  first  began  to  consider  the 
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question — we  do  not  deal  with  it ;  we 
merely  say  that  it  is  an  important  subject 
which  ought  to  be  within  the  power  of  the 
Federal  Parliament  to  deal  with.  It  seems 
to  me  that  we  are  not  justified  in  troubling 
ourselves  very  much  about  how  the 
Federal  Parliament  can  deal  with  such 
questions.  If  the  Federal  Parliament 
finds  it  impossible,  as  up  to  the  present 
time  the  state  Parliaments  have  found 
it  impossible,  to  deal  effectively  with 
the  question,  the  probability  is  that  it  will 
not  deal  with  it.  At  any  rate,  it  seems 
to  me  that  it  ought  to  have  the  power  to 
deal  with  the  question  ;  and  I  earnestly 
hope  that,  as  time  goes  on,  and  as  attempt 
after  attempt  is  made  to  deal  with  this 
important  question,  an  experience  will  be 
gained  which  will  eventually  enable  the 
Federal  Parliament  and  the  state  Parlia- 
ments to  deal  effectively  with  what,  up  to 
the  present  time,  the  latter  have  failed  to 
deal  with  effectively.  As  an  active  partici" 
pator  in  the  disastrous  maritime  strike  of 
1888,  I  know  that  one  side  in  the  dis- 
pute was  for  the  whole  time  of  its  cur- 
rency appealing  for  a  settlement  of  the 
dispute  by  conference,  or  by  the  appoint- 
ment of  an  independent  tribunal,  by 
which  the  parties  should  agree  to  be 
guided.  Unfortunately,  whenever  a  con- 
flict of  that  character  arises,  generally  one 
party,  and  often  both  parties,  to  the  dis- 
pute, feel  that  they  are  strong  enough  to 
win — that  they  can  win  anyhow — and 
therefore  why  should  they  submit  to 
possible  concessions'?  That  is  always  the 
difficulty,  and  there  ought  to  be  imposed 
by  the  whole  of  the  people,  in  defence 
of  the  whole  of  the  people  from  these 
disastrous  conflicts  between  sections  of 
the  people,  some  power  to  compel  the 
parties  to  submit  their  case,  and  to 
guide  them  in  bringing  the  conflicts 
to  a  close,  or  in  continuing  them  if 
it  is  thought  desirable  so  to  do.  Now, 
in  the  conflict  which  is  near  its  close 
in  Great  Britain,  the  people  of  the  civilized 
world  have  been  interested.  In  some 
measure  the  people  of  the  civilized  world 


have  taken  a  part  in  that  conflict,  only 
guided  by  such  information  as  was  con- 
veyed to  them  by  partisans  ;  partisans  who 
have  an  interest,  and  who  are  justified, 
under  the  circumstances,  in  presenting 
their  side  of  the  case  as  strongly  as  it 
can  be  presented,  and  in  weakening 
the  case  of  their  opponents.  So  that 
the  people,  while  acting,  while  fighting, 
while  carrying  on  a  conflict  by  means  of 
this  assistance  and  sympathy  are  very 
often  misled,  because  of  the  inadequate  and 
sometimes  garbled  and  warped  informa- 
tion that  they  receive.  Surely  a  tribunal 
constituted  in  such  a  manner  as  we  have 
a  right  to  assume  that  it  will  be  consti- 
tuted if  the  Federal  Parliament  had 
power  to  deal  with  it,  would  at  least  be  a 
tribunal  so  constituted  and  composed  of 
such  men  as  would  give  an  assurance  to 
the  people  that,  whatever  view  was  taken, 
the  information  submitted  was  reliable, 
and  would  be  a  fair  and  trustworthy 
guide  for  the  people  to  exercise  their  pre- 
dilections in  connexion  with.  I  hope, 
therefore,  that  this  power  will  be  given 
to  the  Federal  Parliament.  I  confess 
that,  like  Mr.  Symon,  I  think  it  highly 
improbable,  at  first,  that  the  Federal  Par- 
liament will  be  able  to  deal  with  it  very 
effectually,  but  I  submit  to  the  honor- 
able gentleman  and  others  who  think 
with  him  on  this  question  that,  even 
in  that  event,  the  inability  of  the 
Federal  Parliament  to  deal  with  it 
will  do  no  harm.  We  shall  be  no 
worse  off  than  we  are  now  if  it  transpires 
that  the  Federal  Parliament  is  unable  to 
deal  with  it  effectively,  but  if  there  should 
be  some  sensible  method  of  dealing  with 
conflicts  of  this  character  in  the  way  we 
contemplate,  in  supporting  this  proposal, 
it  is  necessary,  in  consequence  of  the  inter- 
colonial rather  than  the  state  character  of 
many  of  these  industrial  disputes,  that  the 
Federal  Parliament  should  devise  the 
scheme,  because,  in  that  case,  however  ex 
tensive  the  ramifications  of  the  disputes  in 
question,  whenever  they  were  touched  by 
the  tribunal  that  was  to  deal  with  them 
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they  would  be  touched  in  every  part  and 
corner  of  the  Australian  Continent,  and,  if 
federation  becomes  as  complete  as  we 
hope,  in  every  corner  of  Australasia,  at 
one  and  the  same  time.  Now,  that  seems 
to  us  to  be  a  very  desirable  consummation. 
We  had,  in  conjunction  with  the  mari- 
time strike  to  which  I  have  referred,  an 
extremely  important  and  to  these  colo- 
nies extremely  disastrous  conflict  in  con- 
nexion with  the  pastoral  industries.  The 
shearers'  strike  went  on  at  the  same  time 
as  the  maritime  strike — a  part  of  it. 

Sir  Joseph  Abbott. — And  it  was  settled 
the  moment  the  two  sides  were  brought 
together. 

Mr.  TRENWITH.— Yes,  as  Sir  Joseph 
Abbott  points  out,  it  was  settled  eventu- 
ally by  means  of  voluntary  conciliation. 
When  the  people  got  together,  and  rea- 
soned together  on  the  matter,  when  they 
could  be  induced  to  do  that,  they  came  to  a 
mutually  acceptable  settlement.  But  that 
is  the  difficulty  that  creates  the  necessity 
for  legislation — to  get  people  who  are  angry 
with  each  other,  who  are  calling  each  other 
names  and  saying  bad  things  about  each 
other,  to  get  machinery  by  which  they 
can  be  compelled,  as  it  were,  to  come  to- 
gether— because  when  they  do  come  to- 
gether, experience  has  taught  us,  in  hun- 
dreds of  cases,  that  what  appeared  to  be 
insuperable  difficulties — what  appeared  to 
be  differences  of  opinion  about  which  they 
would  fight  to  the  death — have  disap- 
peared almost  immediately.  Those  diffi- 
culties and  differences  have  only  required 
to  be  touched  by  the  finger  of  reason,  and 
they  have  vanished  into  thin  air  and  left 
nothing  behind.  I  remember,  and  pro- 
bably Mr.  Symon  will  remember,  that  some 
eleven  or  twelve  years  ago  there  was  a 
conflict  in  the  boot  trade  in  South  Aus- 
tralia. They  were  warring  to  the  knife 
and  they  threatened  on  each  side  to  sell 
their  shirts  before  they  would  give  in.  I 
had  the  honour  to  be  sent  by  a  trade  union 
organization  here  to  report  whether  assist- 
ance should  be  forwarded  from  this  colony, 
and  I  was  fortunate  enough  to  suggest 
\Mr.  Trenwith. 


successfully  that  the  disputants  should 
oome  together,  and  talk  the  matter  over. 
They  had  a  conference  at  which  they  did 
me  the  honour  of  electing  me  as  arbitrator. 
That  conference  sat,  and  drew  up  a  set  of 
regulations  which  were  so  satisfactory  that 
both  sides  appeared  to  think  that  they 
had  achieved  something,  and  were  satis- 
fied, and  the  result  of  that  mediation  and 
that  conciliation  was  that  for  eleven  years 
in  Adelaide  there  was  never  any  difficulty 
that  they  were  not  able  to  settle  by 
voluntary  conciliation. 

Mr.  Symon. — The  difference  is  that  that 
was  voluntary,  and  this  would  be  com- 
pulsory. 

Mr.  TRENWITH.— Well,  I  was  coming 
to  that  point.  Lately,  within  the  last  few 
months,  they  have  had  another  fight  there. 
Being  so  successful  on  the  previous  occa- 
sion, I  felt  that  possibly  I  might  bring 
these  parties  together  apiin,  and  I  took 
the  trouble  and  went  to  the  expense  of 
going  to  Adelaide.  But  the  circumstances 
were  different,  one  party  to  the  dispute 
saying  at  that  time  that  it  felt  it  had  no 
need  for  conciliation,  and  it  was  so  certain 
of  winning  that  it  would  not  consent  to 
meet  the  other  party  voluntarily  and  con- 
ciliate. Now,  if  there  had  been  an  effec- 
tive conciliation  or  arbitration  law  in  South 
Australia — which  there  is  not,  although 
they  have  done  what  they  could  do,  and 
what  shows,  perhaps,  the  necessity  of  try- 
ing to  do  more — if  there  had  been  an 
effective  law  upon  the  point,  the  authority 
created  under  that  law  could  have  said  to 
those  two  parties — "You  are  breaking 
the  law,  you  are  causing  distress  to  South 
Australia,  you  are  doing  injury  to  the 
people  of  this  country,  and  you  must  sub- 
mit your  dispute  to  the  arbitrament  of  a 
body  having  not  only  your  interest  but  also 
the  interests  of  the  whole  community  at 
heart."  And  then,  as  eleven  years  ago,  I 
have  not  any  doubt  that  an  end  would 
have  soon  been  put  to  the  difficulties 
which  divided  those  people,  and  that 
were  calculated  to  continue  to  divide 
them    until    one    side    was    beaten,    and 
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that  have  led  to  a  state  of  affairs  in  the 
boot  trade  of  Adelaide  now  that  every 
citizen  of  South  Australia,  I  am  sure, 
deplores,  because  wages  have  been  brought 
down  inordinately,  and  men  are  working 
under  conditions  of  discontent  and  hard- 
ship that  would  not  have  existed,  I  believe, 
if  there  had  been  what  we  are  aiming  to 
get — what  all  progressive  men  on  this 
question  are  endeavouring  to  secure — the 
means  by  which  the  people  who  are 
engaged  in  a  conflict  that  injures,  first  of 
all  themselves,  and  indirectly  all  those  who 
are  in  connexion  with  them — a  body  which, 
when  such  conflicts  arise,  shall  have  power, 
nofe  to  take  the  disputants  and  knock  their 
heads  together,  but  to  say  that  they  must 
come  together  and  state  their  cases  in  the 
presence  of  persons  who  have  the  capacity 
and  the  desire  to  sift  them,  to  analyze 
them,  to  say  to  the  people  of  the  colonies 
which  side  is  right,  to  say  how  far — as  often 
happens — both  sides  are  wrong,  and  how 
far  either  the  one  side  or  the  other  is 
wrong,  and  thereby  to  give  an  accurate 
and  fair  index  to  the  people  as  to  how 
their  sympathies  should  go.  I  think  that 
if  this  matter  is  grappled  with,  as  it  will 
and  must  be  grappled  with,  that  there  will 
be  a  time,  difficult  as  the  problem  is,  when 
there  will  be  found  some  means  not  only 
of  arriving  at  an  equitable  decision,  but 
of  enforcing  obedience  to  an  equitable 
decision. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — As  one  who  has  already  recorded 
his  vote  against  the  proposal  of  Mr. 
Higgins,  I  desire  to  say  on  this  occasion 
that  I  intend  to  vote  for  that  proposal. 
It  may  appear  somewhat  inconsistent  for 
me  to  do  so,  but  I  was  very  forcibly  struck 
by  the  arguments  of  Mr.  Kingston  that 
the  proposal  was  a  just  and  fair  one,  and 
the  arguments  of  Mr.  Symon  convince  me 
that  the  proposal  is  just  and  fair.  Mr. 
Symon  said  that  this  was  a  mere  pro- 
posal, and  simply  idle  words.  Well,  if  it 
is 

Mr.  Symon. — I  said  it  was  either  that 
or 


Sir  JOSEPH  ABBOTT.— I  took  the 
honorable  member's  words  down  at  the  time. 

Mr.  Symon. — Will  the  honorable  mem- 
ber permit  me;  I  said  it  was  either  that 
or  a  mischievous  proposal. 

Sir  JOSEPH  ABBOTT.— Did  not  the 
honorable  member  say  it  was  idle  words  ? 

Mr.  Symon. — Yes,  certainly. 

Sir  JOSEPH  ABBOTT.— If  the  pro- 
posal is  simply  idle  words,  what  harm  can 
we  do  by  inserting  it  in  this  Bill  ? 

Mr.  Barton. — That  would  not  be  a 
good  justification  for  altering  the  Bill  all 
through. 

Sir  JOSEPH  ABBOTT  —If  the  inser- 
tion of  these  words  has  the  effect  of 
satisfying  a  sentiment  which  we  know 
largely  prevails  throughout  a  certain  class 
in  Australia — if  they  are  only  idle  words, 
what  harm  will  be  done  by  inserting  them 
in  the  Bill?  Mr.  Symon  argued,  in 
reference  to  the  insertion  of  these  words, 
more  as  if  he  were  pointing  out  what  the 
Bill  would  or  would  not  be,  rather  than  as 
on  a  proposal  to  give  the  Commmonwealth 
power  to  deal  with  this  question.  I 
can  really  see  no  harm  in  giving  the 
Commonwealth  power  to  deal  with  the 
question.  Mr.  Trenwith  has  referred  to 
the  fact  that  very  often  these  industrial 
disputes  are  easily  settled  if  the  parties  to 
the  disputes  can  be  brought  together. 
Mr  Symon  asks — "  How  can  you  enforce 
an  award  or  determination  against  100,000 
working  men?"  Well,  we  know  that  it 
is  absolutely  impossible  to  do  so.  But 
we  also  know  that  the  working  men,  at 
least  in  this  19th  century,  are  just  as 
amenable  to  public  thought  'and  reason 
as  anybody  else,  and  are  just  as  amenable 
to  public  opinion  as  the  masters  them- 
selves. And,  although  these  awards  can- 
not be  enforced  against  them  as  a  matter 
of  law,  I  can  say,  from  my  own  experi- 
ence, that  I  believe  they  will  be  accepted 
by  both  parties.  I  have  witnessed  the 
action  of  conciliation  courts  sitting  in 
Dunedin.  On  one  occasion  a  dispute  arose, 
I  think,  between  the  builders  and  the 
carpenters,   and   the   matter  was  referred 
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to  the  conciliation  court.  An  award  was 
made,  and  the  men's  unions  universally 
condemned  that  award,  but  every  one  of 
them  loyally  submitted  to  it,  and  business 
went  on  without  any  of  those  quarrels 
which  might  have  disorganized  the  whole 
of  that  particular  trade.  I  am  not  quite 
sure  whether  the  dispute  was  in  the  build- 
ing trade  or  amongst  the  shoemakers — it 
was  either  the  one  or  the  other. 

Mr.  Trenwith. — It  has  often  been  so, 
anyhow. 

Sir  JOSEPH  ABBOTT  —What  we  want 
to  do  is  to  give  the  Federal  Parliament 
power  to  bring  these  parties  together.  I 
do  not  care  whether  any  good  results  come 
from  it  or  not.  Very  often  these  strikes 
occur  because  the  parties  are  not  brought 
together  to  talk  over  their  differences. 
Take  the  case  of  the  shearers'  strike. 
Neither  the  pastoral ists  nor  the  shearers 
would  agree  to  come  together  to  dis- 
cuss the  questions  in  difference  between 
them ;  but  take  the  case  of  an  ordinary 
dispute  between  masters  and  men,  they 
will  meet  each  other  if  these  courts  of  con- 
ciliation are  established,  and  they  may  be 
able  to  reconcile  their  differences.  Why 
should  not  organizations  of  trades  unionists 
and  masters,  which  represent  very  largely 
the  industries  of  the  colonies,  be  brought 
together  to  reason  out  their  differences, 
and  thus  prevent  disastrous  strikes  as  far 
as  possible?  No  better  example  than  that 
of  the  pastoralists'  and  shearers'  unions 
could  be  given  to  show  what  may  be  done 
if  the  parties  to  these  industrial  disputes 
can  be  brought  together.  During  that 
dispute  I  was  Speaker  of  the  Legislative 
Assembly  of  New  South  Wales.  I  did  all 
I  could  to  induce  the  Trade  and  Labour 
Council  in  Sydney  to  try  and  persuade 
their  body  of  men  to  meet  the  pastoralists, 
and  I  did  the  same  with  the  pastoralists' 
organization.  But  each  side  stood  aloof. 
Neither  the  one  nor  the  other  would  give 
way  and  say — "  We  ask  for  this  con- 
ference." But  finally  they  did  come  to- 
gether, after  all  the  mischief  was  done ; 
each  one  gave  the  other  something,  and 
[Sir  Joseph  Abbott. 


each  went  away  perfectly  satisfied  that 
they  had  gained  a  victory.  Now,  we 
hear  a  great  deal  of  blustering  during 
these  strikes,  and  it  is  an  unfortunate 
thing  for  nine-tenths  of  the  working 
men  that  their  leaders  talk  a  great  deal 
too  much,  and  talk  a  great  deal  of 
rubbish.  If  those  labour  leaders  said  less 
and  worked  more  earnestly  half  the  mis- 
chief that  arises  from  strikes  would  not 
exist.  But  we  hear  a  lot  of  this  bluster- 
ing. For  instance,  in  the  course  of  the 
shearers'  strike,  it  was  said  that  no 
wool  would  be  allowed  to  go  out  of  Aus- 
tralia unless  it  was  shorn  by  unionists. 
That  sort  of  thing  does  not  tend  to  bring 
about  the  settlement  of  disputes.  How- 
ever, in  this  particular  dispute,  as  soon  as 
the  men  and  masters  met  in  a  conference 
extending  over  some  days,  they  mutually 
gave  way;  each  gave  away  something, 
and  each  went  away  satisfied  that  they 
were  the  victors.  If  this  is  only  a  sentimen- 
tal proposal — if  these  are  mere  idle  words 
— what  harm  can  come  from  giving  to  the 
Commonwealth  power  to  legislate  upon 
this  subject  1  Does  it  follow  that  the  Com- 
monwealth will  legislate  upon  it?  The 
Commonwealth  may  determine  to  leave 
the  whole  question  to  the  states  them- 
selves to  settle,  but  if  this  power 
is  not  given  to  the  Commonwealth, 
in  no  instance  can  they  interfere  in  a  dis- 
pute, although  they  may  be  deeply  in- 
terested m  it.  There  is  no  man  in  this 
colony,  I  do  not  care  what  his  position  is, 
whether  he  is  rich  or  poor,  who  is  not  in- 
directly affected  by  a  very  large  strike. 
Men  who  are  unconcerned  with  these 
strikes  altogether,  we  all  know  too  well, 
suffer  from  the  strikes,  and  those  concerned 
in  the  industrial  warfare  are  often  dragged 
down  to  poverty  and  discontent  by  means 
of  these  strikes.  Well,  I  do  not  care 
what  means  you  take  to  put  a  stop  to 
this  sort  of  thing,  even  if  it  is  only  by  in- 
serting a  sentimental  proposal — mere  idle 
words — in  this  Bill,  if  it  will  have  the 
effect  of  putting  an  end  to  these  disastrous 
industrial  struggles. 
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Mr.  HOWE  (South  Australia).— I  wish 
to  say  a  few  words  in  connexion  with  this 
question,  because  I  wish  to  separate  the 
national  aspect  from  the  local  aspect.  It 
has  been  admitted  on  all  hands  that  con- 
ciliatory legislation  in  the  various  states 
has,  at  all  events,  done  no  harm  if  it  has 
not  achieved  some  good.  I  can  imagine, 
myself,  no  greater  disaster  that  can  happen 
to  any  nation,  if  we  are  to  be  a  federated 
one,  than,  for  instance,  a  coal  strike  in  the 
state  of  New  South  Wales.  Now,  supposing 
there  was  some  dispute  in  the  coal  mines 
that  might  be  settled  by  the  Federal  Par- 
liament creating  a  tribunal  that  might  stop 
it,  perhaps,  in  its  early  stages,  and  suppose 
we  had  a  continuance  of  that  coal  strike,  T 
say  that  the  long  continuance  of  such  a 
strike  in  New  South  Wales  would  be  very 
disastrous  to  every  state  in  Australia.  I 
know  that  not  long  ago,  when  the  dispute 
arose  between  the  coal-owners  and  the 
coal  miners,  many  industries  in  the  various 
states  of  Australia  were  paralyzed  in  con- 
sequence. Now,  it  seems  to  me  that  this 
is  one  of  those  affairs  in  connexion  with 
which  the  federal  authority  should  have 
power  to  intervene,  because  such  a  dispute 
interferes  with  the  industrial  life  of  the 
individual  states.  It  may  be  that  hun- 
dreds, aye,  thousands,  of  artisans  and 
mechanics,  who  have  no  sympathy, 
perhaps,  either  with  the  coal  mine  owners 
or  the  colliers  themselves,  will  have  to 
suffer,  and  their  families  have  to  suffer, 
through  the  long  continuance  of  the 
cessation  of  the  working  of  the  coal  mines 
in  New  South  Wales.  That  is  one  reason 
why  it  seems  to  me  to  be  necessary  to  give 
power  to  the  federal  authority  to  create 
a  tribunal  to  deal  with  such  a  question 
as  this.  We  remember  that  during  the 
great  maritime  strike,  not  long  ago,  many 
industries  were  paralyzed,  the  workers  in 
which  had  no  sympathy  with  that  strike 
at  all.  Nevertheless,  great  disaster  fell 
upon  the  whole  of  the  people  of  the  states 
in  consequence  of  that  dispute.  I  submit 
that  if  we  say  we  are  willing  to  give  to 
a  state  power  to  interfere,  and  to  try  to 


settle  any  industrial  disputes  within  that 
state,  then,  if  we  are  to  create  a  nation, 
why  should  we  not,  on  the  same  reasoning, 
give  power  to  the  national  authority  to 
intervene,  if  necessary,  when  the  dispute 
interferes  with  the  industrial  life  of  the 
nation?  For  these  reasons  I  intend  to 
support  the  amendment  of  Mr.  Higgins. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  the  honorable  member  who  has  just 
sat  down  has  shown,  from  what  is  going 
on  in  his  mind,  a  contusion  of  ideas  with 
regard  to  the  purpose  and  object  of  this 
amendment — a  confusion  which  I  think  is 
rather  prevalent.  No  one  can  have  more 
sympathy  than,  not  only  myself,  but 
several  other  members  who  have  taken 
the  same  view  with  regard  to  the  disas- 
trous consequences  of  strikes  which  the 
honorable  member  has  just  pointed  out, 
and  I  think  that  all  of  us  in  our  several 
colonies  have  done  our  best  by  way  of 
legislation — which  is  only  in  the  experi- 
mental stage — to  deal  with  the  matter. 
It  must  not,  therefore,  be  assumed  that 
those  of  us  who  oppose  the  placing  of  this 
power  in  the  Federal  Constitution  are  any 
less  sympathetic  with  those  troubles  and 
disasters,  which  affect  not  only  the  workers 
but  the  whole  community.  We  base  our 
opposition  to  the  insertion  of  this  clause 
in  the  Federal  Constitution  upon  this 
ground  only — that  the  matter  is  a  matter 
not  for  federal  control  but  for  state  con- 
trol. 

Mr.  Higgins. — How  could  you  deal  with 
a  shearing  strike  or  a  shipping  strike  in 
that  way  ?  How  could  that  be  a  matter 
for  state  control  1 

Mr.  O'CONNOR.— I  would  point  out  to 
the  honorable  member  that,  after  all,  when 
you  come  to  deal  with  these  cases  so  as  to 
settle  them,  you  must  settle  the  dispute 
between  the  original  parties.  You  don't 
get  rid  of  the  dispute  beween  the  original 
parties  by  settling  the  extension  and 
the  indirect  effects  of  the  dispute ; 
you  must  settle  the  dispute  itself. 
Now,  the  dispute  occurs  in  one  state, 
and    the    dispute    generally    depends   on 
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the  terms  of  a  contract  or  on  the 
terms  of  employment,  so  that,  how- 
ever widespread  the  consequences  of 
that  one  dispute  may  be,  in  order  to 
arrive  at  a  settlement  of  a  strike  you 
must  settle  the  dispute.  Therefore  you 
have  to  deal  with  a  matter  arising  in  a 
particular  state  subject  to  local  conditions, 
and  referring  to  a  contract  made  by  par- 
ties living  in  that  state.  It  is  a  matter, 
therefore,  which  really,  except  in  regard  to 
its  consequences,  the  Federal  Common- 
wealth has  no  concern  with.  However, 
I  will  not  pursue  that  aspect  of  the  ques- 
tion for  the  present  ;  I  wish  rather  to  deal 
with  a  statement  and  argument  of  the 
honorable  member  (Sir  Joseph  Abbott) 
which  seemed  at  first  sight  to  have  some 
weight ;  that  is,  that  if  tfyis  is  a  mere  form 
of  words,  mere  "idle  words,"  why  should 
we  not  put  it  in  the  Constitution  1  Now 
we  are  often  asked  not  to  regard  the  details 
of  this  legislation,  but  I  say  that  in 
dealing  with  this  question  we  cannot 
avoid  that.  If  we  give  this  power  to  the 
Commonwealth,  it  behoves  us  to  see  how 
it  is  likely  to  be  exercised  ;  because  it 
depends  entirely  on  the  way  in  which  it  is 
to  be  exercised,  whether  it  should  be 
granted  or  not,  even  if  it  be  within  the 
scope  of  federal  power. 

Mr.  Kingston. — Surely  it  is  for  the 
people  to  say  how  it  shall  be  exercised. 

Mr.  O'CONNOR— The  right  honorable 
member  says  that  it  is  for  the  people  to 
say  how  it  shall  be  exercised.  I  quite 
agree  with  him,  and  it  is  because  I  see — 
and  I  think  any  one  who  reflects  must 
see — that  it  will  be  exercised  in  the  one 
direction — a  direction  which  it  would  be 
disastrous  for  the  Commonwealth  that  it 
should  be  exercised  in  by  the  Common- 
wealth—that I  am  opposing  this  proposal. 
As  I  have  said,  the  whole  of  this  legisla- 
tion is  in  the  .experimental  stage.  I  think 
in  all  the  colonies— certainly  in  New  South 
Wales,  South  Australia,  and  New  Zealand, 
and  perhaps  in  other  colonies — what  is 
called  conciliation  has  been  tried.  Now,  I 
think  I  am  not  stating  the  case  too 
[Mr.  O'Connor. 


strongly  when  I  say  that  the  result  of 
that  experiment  has  been  a  disastrous 
failure. 

Mr.  Kingston. — Oh,  no  ;  not  in  New 
Zealand,  any  way. 

Mr.  O'CONNOR.- That  certainly  has 
been  the  result  in  New  South  Wales, 
where  a  great  deal  of  trouble  was  taken, 
not  only  to  give  opportunities  to  establish 
conciliation  courts,  but  where  the  Govern- 
ment actually  established  a  conciliation 
tribunal  presided  over  by  a  man  in  whom' 
the  whole  community  had  the  greatest 
possible  confidence,  and  where  they  kept 
up  a  department  with  all  the  machinery 
of  registration  and  everything  else  that 
was  necessary  to  bring  the  thing  into 
full  operation.  Yet,  time  after  time,  the 
result  showed  its  utter  futility.  When  we 
consider  the  number  of  strikes  that  have 
been  interfered  with  and  settled  by  means 
of  boards  of  conciliation  in  other  parts  of 
the  world,  I  think  it  must  be  generally 
admitted  that  we  have  gone  through  the 
first  stage  of  this  experimental  legislation, 
that  is,  the  stage  which  leaves  these 
matters  to  conciliation  and  voluntary 
peaceful  methods,  and  I  think  that  if  the 
verdict  has  not  been  given  already,  the 
verdiet  certainly  will  be,  when  the  matter 
comes  next  to  be  dealt  with,  that  that 
stage  has  shown  the  utter  futility  of  volun- 
tary methods.  Then  can  any  one  doubt 
that  the  next  stage  will  be  compulsory 
arbitration  ? 

Mr.  Holder. — The  power  of  inquiry  in 
South  Australia  has  been  most  salutary. 

Mr.  O'CONNOR  —  The  compulsory 
power  of  inquiry. 

Mr.  Holder. — They  get  the  fear  of 
public  opinion  before  their  eyes  on  both 
sides. 

Mr.  O'CONNOR— When  the  honorable 
member  says  they  get  the  fear  of  public 
opinion  before  their  eyes  he  means  really 
this — that  probably  the  business  man, 
the  manufacturer,  rather  than  have  his 
accounts  and  his  books  ransacked  for 
twenty  or  thirty  years  back,  often  submits 
to  what  he  considers  injustice. 
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Mr.  Kingston. — Ob,  no. 

Mr.  O'CONNOR.— I  do  not  want  to  go 
into  the  question  of  the  actual  working  of 
the  thing  in  any  particular  colony  at  all,  but 
I  say  that  the  next  stage  of  legislation  will 
undoubtedly  be  some  form  of  compulsion. 

Mr.  Kingston. — That  means  that  the 
people  will  require  it,  and  are  you  going 
to  say  that  they  shan't  have  it  if  they 
want  it  % 

Mr.  O'CONNOR.— The  right  honorable 
member,  with  all  respect,  is  begging  the 
question.  The  real  question  now  is,  not 
whether  the  people  want  it,  but  whether 
the  power  should  be  given  to  the  Common- 
wealth, that  is  to  say,  the  whole  of  the 
Commonwealth,  to  enforce  the  compulsory 
reference  of  disputes  in  one  particular 
state.  If  this  power  to  legislate  is  given 
at  all,  the  next  step  in  legislation  must 
be,  if  it  is  to  be  effective,  to  grant  com- 
pulsory powers,  and  you  have  to  regard 
this  matter  as  if  the  power  was  to  be 
exercised  in  that  way.  Honorable  mem- 
bers cannot  deny  that  it  can  be  exercised 
in  that  way,  and  the  probabilities  are  that 
it  will  be  exercised  in  that  way. 

Mr.  Higgins. — If  the  Federal  Parlia- 
ment is  wise,  will  it  not  refuse  to  do  an 
unwise  thing  ? 

Mr.  Barton. — Are  we  not  to  assume,  if 
we  grant  this  power,  that  it  will  be 
fully  exercised  ? 

Mr.  O'CONNOR.— I  would  ask  the  hon- 
orable member  (Mr.  Higgins)  is  he  in  favour 
of  some  form  of  compulsion  % 

Mr.  Higgins. — I  am  not  in  favour  of 
anything  at  present  but  of  leaving  the 
thing  to  the  Federal  Parliament. 

Mr.  O'CONNOR.— The  honorable  mem- 
ber, however,  has  given  some  attention  to 
the  subject,  as  he  has  to  all  subjects  of  a 
social  character,  and  Lwouldask  him  what 
is  his  own  opinion1?  If  the  honorable  mem- 
ber is  afraid  to  disclose  his  opinion  to 
me 

Mr.  Higgins. — I  am  not  afraid  of  dis- 
closing anything  to  you,  but  I  want  to 
make  no  false  issue,  but  to  leave  the  thing 
absolutely  to  the  Federal  Parliament. 


Mr.  O'CONNOR.— The  honorable  mem- 
ber is  mistaken  in  saying  that  this  is  a 
false  issue.  We  must  consider  how  the 
power  is  likely  to  be  used. 

Mr.  Higgins. — Will  you  trust  the  Federal 
Parliament? 

Mr.  O'CONNOR.— I  will  trust  the 
Federal  Parliament  when  it  gets  a  power 
of  this  kind  to  do  what  it  considers  to  be 
effective,  and  the  only  way  in  which  it  can 
deal  effectively  with  this  matter  is  to  make 
the  power  in  some  way  compulsory.  I  will 
trust  the  Federal  Parliament  with  any 
matter  which  is  a  matter  of  federal  con- 
cern. The  best  way  of  proving  that  this 
is  not  a  matter  of  federal  concern  is  to 
inquire  how  it  is  likely  to  operate  if  the 
power  is  to  be  exercised  in  the  way  in 
which  it  is  certainly  likely  to  be  exercised. 

Mr.  Isaacs. — Surely  that  is  not  a  correct 
principle  to  go  upon  %  Before  giving  a  man 
a  vote  would  you  inquire  how  he  is  likely 
to  use  it  % 

Mr.  O'CONNOR.— That  is  not  an 
analogy. 

Mr.  Isaacs. — It  is  very  like  one. 

Mr.  O'CONNOR.— When  you  are  deal- 
ing with  a  power  of  this  kind,  the  very 
best  way  to  discover  whether  it  is  a 
federal  power  is  to  consider  how  it  ma}7 
be  exercised.  I  do  not  say  for  a  moment 
that  I  would  interfere  with  the  right  of 
any  state  to  place  this  matter  upon  a  com- 
pulsory footing.  Any  state  may  make 
that  experiment  if  it  thinks  fit.  Personally, 
I  am  not  in  favour  of  such  a  provision,  but 
I  say  that  on  this  short  ground  I  oppose 
the  introduction  of  this  power  into  the 
hands  of  the  federal  authority  ;  because  I 
feel  convinced  that  compulsory  power 
would  be  sought  for,  and  would  be  ob- 
tained. Now,  in  the  first  place,  it  would  be 
a  most  dangerous  thing  to  bring  the  federal 
authorities  into  conflict  —  not  with  a 
particular  locality  and  a  certain  number 
of  men  in  dealing  with  one  of  these  cases, 
but  with  the  whole  Commonwealth.  I  say, 
as  Mr.  Symon  has  said,  that  you  have  in 
that  an  element  of  difficulty  and  danger 
which  we  should  not  needlessly  expose  the 


20: 


Commonwealth  of  [27  Jan.,  L898.] 


Australia  Bill. 


Commonwealth  to.  I  really  got  up,  however, 
chiefly  to  point  out  that  it  is  a  dangerous 
argument  to  use  in  favour  of  this  power 
being  inserted  in  the  Constitution  that  it 
consists  merely  of  "  idle  words."  If  it  is 
put  in  the  Constitution  it  will  be  exercised, 
and  if  it  is  exercised  it  will  be  exercised  in 
the  direction  of  enforcing  by  the  powers  of 
the  federal  authority  interference  with  con- 
tracts in  a  state,  the  carrying  out  of  which 
must  depend  originally  upon  an  agreement, 
and  in  the  second  place  upon  conditions 
which  are  undoubtedly  local.  The  en- 
forcement of  such  a  power  might,  under 
certain  circumstances,  not  only  be  ab- 
solutely against  the  best  interests,  but 
even  against  the  wishes,  of  the  state  in 
which  it  may  be  required  to  be  enforced. 
I  hope  the  result  of  this  discussion  will  be 
that,  however  much  we  may  feel  in  sym- 
pathy with  this  social  experiment,  we  shall 
say  that  it  is  one  to  be  conducted  in  our 
own  states,  and  that  we  shall  nob  add  this 
further,  power  to  those  quite  sufficiently 
large  which  have  been  vested  in  the  Com- 
monwealth. 

Mr.  DEAKIN  (Victoria). — It  appears  to 
me  that  the  reply  to  my  honorable  friend 
is  that  there  are  already  embodied  in 
clause  52  a  number  of  powers  which,  under 
perfectly  conceivable  conditions,  may  in- 
volve the  Federal  Government  in  the 
most  serious  relations  with  certain  classes 
in  the  various  states,  and  that  in  no 
case  has  that  been  urged  as  a  reason 
why  we  should  not  confer  those  powers. 
I  admit  that  the  danger  depicted  by 
the  honorable  member  may  readily 
occur,  bub  the  whole  of  the  legislation 
with  which  we  have  to  deal  is  sub- 
ject to  greater  or  lesser  danger.  We 
have  all  recently  seen  that  in  the  great 
Republic  of  the  West  the  questions 
which  come  under  the  headings  of 
"currency"  and  "coinage"  have  threat- 
ened to  rend  the  Union  asunder.  It 
is  impossible  to  refuse  to  permit  the 
settlement  of  great  federal  issues  by 
the  Federal  Government  simply  because 
they  involve  dangers,  unless  the  Federal 
[Mr.  O'Connvr.. 


Government  is  to  deal  only  with  minor  and 
unimportant  questions,  and  to  be  a  kind  of 
glorified  Federal  Council,  instead  of,  as  we 
intend,  the  popular  and  central  Govern- 
ment of  the  whole  of  Australia. 

Mr.  Barton. — That  is  an  argument  foi 
unification 

Mr.  DEAKIN. — All  arguments  for  fede- 
ration are  arguments  for  that  degree  ol 
unification,  necessary  for  national  interests 
and  national  ends.  Mr.  O'Connor  also  urged 
that  as  yet  this  question  was  only  in  its' 
experimental  stage,  and  that  the  legisla 
tion  on  the  subject  in  Australia  has  not 
been  by  any  means  conspicuously  success  ■ 
f ul.  It  has  been  partially  successful  in  New 
Zealand,  but  nowhere  else,  although  in 
some  form  it  has  been  attempted  in  several 
colonies.  I  admit  that  the  honorable  mem- 
ber has  made  a  correct  statement  of  the 
facts.  I  was  under  the  impression  that  a 
greater  measure  of  success  had  been  at. 
tained  in  South  Australia,  but  am  now 
better  informed.  What  does  that  lead  to  1 
Does  it  not  lead  to  a  recognition  of  the 
fact  that  in  all  these  delicate  and  intricate 
social  questions  there  will  have  to  be  an 
abundant  series  of  cautiously-conducted 
experiments  before  we  can  hope  to  arrive 
at  a  final  settlement  1 

Mr.  O'Connor. — What  is  the  next  step? 

Mr.  DEAKIN.— I  admit  that  I  am 
impressed  by  the  extreme  intricacy  of  this 
question,  and  the  difficulty  the  Federal 
Parliament  will  have  in  dealing  with  it. 
But  the  Federal  Parliament  will  have  the 
same  difficulty  in  dealing  with  a  variety 
of  issues,  such  as  the  financial  issue,  the 
question  of  Customs,  and  the  measure  of 
protection  to  be  extended  to  Australian 
industry.  And  yet  in  those  cases  we 
trust  the  Federal  Parliament.  Why 
should  we  not  do  so  in  this  instance  also  1 
Mr.  O'Connor  asks  what  is  the  next  step  1 
The  honorable  member's  argument  was 
that  most  of  the  experiments  in  Australia 
have  been  in  the  voluntary  stage,  and 
that  the  next  experiment  will  be  in  the 
compulsory  stage.  So  far  as  I  can  forecast 
the  future,  I  agree  that  that  is  likely  to  be 
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so.  That  adds  to  the  difficulty  of  the  situ- 
ation and  the  complexity  of  the  problem, 
but  neither  difficulty  nor  complexity  need 
deter  us  if  we  believe  this  to  be  distinctly 
a  federal  question,  that  is  to  say,  a  question 
which  will  become  a  federal  question 
when  it  has  extended  beyond  the  limits 
of  a  single  state.  I  do  nofc  regard  the 
proposal  as  a  form  of  idle  words,  or  as 
conferring  a  power  that  is  to  be  allowed 
to  remain  unused.  At  the  same  time, 
this  is  a  power,  like  many  others,  not 
likely  to  be  exercised  by  the  Federal 
Parliament  for  many  years  to  come.  The 
Federal  Parliament  will  be  impressed 
by  the  importance  of  the  experiments 
that  are  proceeding  in  the  states.  It 
will  watch  them  carefully,  and  will  deal 
with  the  subject  as  soon  as  it  feels  it 
is  competent  to  do  so.  It  will  be 
under  no  compulsion  to  accept  any 
solution  of  these  difficulties  until  it  feels 
that  it  has  obtained  a  satisfactory  solu- 
tion. The  argument  of  "  Trust  the 
Federal  Parliament  "  appears  to  me  to  be 
applied  most  properly  in  this  connexion. 
The  other  plea  which  I  would  venture  to 
urge  is  one  which  carries  weight  with 
many  other  honorable  members.  It  is 
that,  as  far  as  we  legitimately  can,  we 
should  strengthen  the  Federal  Parlia- 
r4nent  and  the  Federal  Government. 
Wherever  we  can  detect  a  federal  in- 
terest or  power  we  should  provide  for 
it  in  advance,  without  waiting  for  public 
clamour  or  the  long  agitation  leading 
up  to  an  amendment  of  the  Constitu- 
tion^ We  should  provide  in  advance 
for  all  conceivable  federal  contingencies, 
strengthen  the  Federal  Government,  and 
trust  the  Federal  Parliament  to  use  its 
powers  wisely. 

Mr.  DOBSON  (Tasmania).— I  desire  to 
say  a  few  words,  because  I  am  going  to 
support  the  amendment,  whereas  on  a 
former  occasion  I  voted  against  it.  In 
matters  of  this  kind  it  is  exceedingly  diffi- 
cult to  prevent  one's  sympathies  running 
away  with  one's  judgment,  and  after  the 
able  speeches  of  Mr.  Higgins,  Mr.  Isaacs. 


and  Dr.  Quick,  which  appealed  to  my 
sympathies,  came  the  sledge-hammer 
arguments  of  Mr.  McMillan  and  Mr* 
Symon.  I  think  it  must  be  clear  to  a 
majority  in  the  Convention  that  these 
honorable  members  have  rather  tried  to 
stifle  their  sympathies,  and  have  very 
carefully  and  quite  unintentionally  ex- 
aggerated in  every  particular  the  difficul- 
ties surrounding  the  simple  amendment 
of  Mr.  Higgins.  My  honorable  friend 
(Mr.  Symon)  even  picks  to  pieces  the  word- 
ing of  the  amendment.  Mr.  Higgins  does 
not  mix  up  conciliation  and  arbitration  in 
the  way  Mr.  Symon  would  lead  us  to  sup- 
pose. The  amendment  means  conciliation 
for  the  prevention  of  disputes,  and  arbitra- 
tion for  the  settlement  of  them,  and  I  have 
no  fault  to  find  with  the  language  used* 
Then  Mr.  Symon  said  that  he  would  not 
take  up  the  time  of  the  Convention  in  con- 
sidering the  mode  in  which  the  Federal 
Parliament  might  carry  out  this  power  if 
invested  with  it,  but  in  the  next  breath  he 
stated  that  the  Federal  Parliament,  if  it 
had  this  power,  would  fix  wages  for  the 
whole  of  Australasia.  Mr.  Wise  inter- 
jected that  by  giving  this  power  we  should 
hand  over  the  regulation  of  industrial  dis- 
putes of  every  kind  to  the  Federal  Parlia- 
ment. Now,  I  would  ask,  are  not  these 
exaggerations  which  we  have  a  right  to 
call  attention  to?  I  think  that  they  are. 
Mr.  Symon  insisted,  with  very  great  firm- 
ness, that  a  maritime  strike  was  purely  a_ 
local  matter.  Now,  may  I,  with  every  respect, 
insist  with  equal  firmness  that  a  maritime 
strike  could  in  no  sense  of  the  word  be  a 
local  matter?  It  must  be  a  national  matter. 
I  am  sure  every  honorable  member  knows 
the  great  and  gigantic  strides  which  are 
being  made  in  all  parts  of  the  world  in 
the  direction  of  organization.  I  need  only 
refer  to  the  political  organizations  of 
America,  to  your  federal  labour  associa- 
tions, and  to  your  federal  employers' 
associations.  These  associations  are  be- 
coming more  scientific  and  powerful, 
and  I  can  hardly  understand  any  honor, 
able    member    saying    that    a    maritime 
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strike  would  be  local.  Just  in  the 
same  way  as  our  Most  Gracious  Majesty 
the  Queen  touched  the  button  and 
flashed  a  message  of  gratitude  and  good- 
will to  all  the  people  of  the  empire,  so 
the  time  has  now  come,  or  will  shortly 
come,  when  the  secretary  of  a  federated 
labour  society  will  touch  a  button  or 
write  out  a  little  cablegram,  which  will  be 
flashed  throughout  all  Australasia,  and 
will  make  any  strike  a  national  strike  in 
every  sense  of  the  word.  I  cannot,  there- 
fore, agree  with  those  honorable  members 
who  say  that  this  is  not  a  matter  of 
federal  concern.  Mr.  Higgins  only  asks 
us  to  give  the  Federal  Parliament  power 
to  deal  with  those  strikes  the  influence  of 
which  has  extended  beyond  the  borders  of 
a  single  state.  Mr.  Symon  asked  what 
power  would  determine  whether  a  strike 
had  so  extended  itself.  That  power 
would,  I  presume,  rest  with  the  Federal 
Court.  If  the  Federal  Parliament,  in 
the  opinion  of  any  individual,  oversteps 
its  authority,  the  Federal  Court  will 
be  there  to  say  whether  it  is  right  or 
wrong.  I  think  that  Mr.  O'Connor  was 
mistaken,  although  he  has  very  good  rea- 
sons for  assuming  that  the  nsxt  stage  in 
this  matter  will  be  that  of  compulsory  arbi- 
tration. The  Convention  should  not,  how- 
ever, allow  itself  to  be  influenced  by  that 
argument.  I  do  not  look  forward  to 
the  time  when  it  will  necessarily  be  com- 
pulsory. The  Federal  Parliament  will 
wait  for  the  psychological  moment. 
This  is  about  the  last  question  it  will 
touch  until  it  can  touch  it  usefully,  and  in 
the  interests  of  commercial  life.  Honor- 
able members  seem  to  think  that  if  they 
give  this  power  to  the  Federal  Parliament 
the  Federal  Parliament  will  rush  in  and 
use  it  without  reason  and  common  sense. 
I  can  come  to  no  such  conclusion.  Sup- 
posing the  Federal  Parliament  contented 
itself  with  passing  a  modest  Act  constitut- 
ing a  tribunal  of  five  persons.  It  might 
be  provided  that  the  ■  Chief  Justice  or 
one  of  the  Judges  of  the  Federal  Court 
should  sit  on  this  tribunal,  and  that  there 
[Mr.  Dobson. 


should  bo  associated  with  him  two  or  more 
gentlemen  representing  the  employers  of 
labour,  and  two  or  more  gentlemen  repre- 
senting the  employes.  Would  not  a  tri- 
bunal of  that  sort  be  capable  of  doing 
untold  good  in  the  settlement  of  labour 
disputes?  After  the  first  week  or  two  of 
the  engineers'  dispute  was  it  not  seen  that 
the  employes  must  lose  ?  Did  not  the 
newspapers  teem  with  information  about 
the  hours  and  conditions  of  labour  in 
other  countries  of  the  world  which  showed 
that  the  employes  must  lose?  What 
happened  1  The  Engineers'  Association 
went  on  spending  funds  which  ought 
to  have  been  used  in  other  ways,  and 
particularly  for  the  benefit  of  the 
widows  and  orphans.  There  ought  to 
be  a  law  to  prevent  an  association  from 
doing  anything  of  that  kind.  If  they 
had  had  a  tribunal,  and  especially  a  tri- 
bunal with  the  dignity,  the  power,  and  the 
importance  of  a  federal  tribunal  to  refer 
the  matter  to,  this  engineering  dispute 
mifht  have  been  settled  two  or  three 
months  ago  and  millions  of  money  saved. 
Why  should  the  Convention  refuse  to 
give  to  the  Federal  Parliament  the  power 
to  do  so  useful  a  work  ?  One  reason  why 
I  do  not  anticipate  the  time  when  this 
matter  will  be  compulsory  is  that  I  believe 
that  most  industrial  disputes  can  be  settled 
by  the  force  of  public  opinion.  It  is  to 
the  public  that  employers  and  employed 
look  for  sympathy  and  for  help.  As  soon 
as  either  side  realizes  that  public  opinion 
is  against  them  they  feel  the  necessity  of 
seeking  a  settlement.  If  a  court  or 
tribunal  of  this  kind  were  established — 
and  I  do  not  care  how  simple  or  how 
powerless  it  is — it  will  at  least  be  a  step  in 
the  right  direction.  I  may  illustrate  what 
I  mean  by  reminding  myself,  and  telling 
the  Convention,  of  the  first  fight  I  had 
when  a  boy  at  school.  The  boy  was 
about  my  own  size. 

Mr.  Barton. — Did  you  only  have  one? 
Mr.  DOBSON.— Yes,    only   one  stand- 
up   fight.       I     do     not     admit    for    one 
moment  that  I   was  getting  the  worst  of 
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it,  but  I  do  admit  that  when  a  mutual 
friend  came  and  took  my  opponent's  arm 
and  led  him  away  in  one  direction,  and 
took  my  arm  and  led  me  away  in  another 
direction 

Mr.  Peacock. — You  were  very  glad? 

Mr.  DOBSON.— Well,  I  was  not  sorry. 
I  take  it  that  there  is  no  body  of  persons 
in  the  world  whom  it  would  be  more  diffi- 
cult to  persuade  that  they  were  wrong 
than  a  number  of  employes  fighting 
for  what  they  think  to  be  right  and  just 
on  behalf  of  themselves,  their  wives,  and 
their  children,  against  their  employers. 
I  do  not  see  the  common  sense  or  wisdom 
of  refusing  to  the  Federal  Parliament 
power  to  create  some  simple  tribunal 
whereby  the  employes  on  the  one  hand, 
and  the  employers  on  the  other  hand,  could 
be  led  away  in  the  peaceful  fashion  I  have 
just  described,  and  a  strike  averted  which 
would  be  fraught  with  danger  to  the  whole 
of  the  Australian  Continent. 

Mr.  LEAKE  (Western  Australia). — 
When  this  question  was  before  the  Con- 
vention in  Adelaide  I  had  no  opportunity 
of  casting  my  vote  for  or  against  the  pro- 
posal, because  with  other  members  of  the 
Western  Australian  delegation  I  had  al- 
ready returned  to  my  own  colony.  For 
that  reason,  I  do  not  wish  to  give  a  silent 
vote  upon  this  occasion.  It  is  my  inten- 
tion to  vote  against  the  amendment,  be- 
cause I  am  impressed  with  the  argument 
that  this  is  a  matter  not  so  much  for  the 
Federal  Government  as  for  the  states  Go- 
vernments. The  contention  that  to  insert 
the  proposed  words  would  do  no  harm  be- 
cause they  are  mere  idle  words  does  not 
seem  to  me  to  be  based  upon  sound  rea- 
son. If  honorable  members  have  been  im- 
pressed by  the  warning  given  to  us  by  the 
Premier  of  New  South  Wales  a  few  days 
ago,  they  will  see  that  words  of  this  sort 
are  not  inserted  in  the  Constitution.  If 
this  power  is  given  to  the  Central  Govern- 
ment the  states  Governments  will  be  de- 
prived of  the  right  to  legislate  upon  the 
subject. 

Mr.  Dobson. — Not  at  all. 


Mr.  O'Connor. — When  the  power  of  the 
Federal  Government  is  once  exercised  of 
course  it  will. 

Mr.  Barton. — The  moment  the  device 
of  extending  a  dispute  so  as  to  put  it 
under  the  jurisdiction  of  the  Federal  Go- 
vernment is  adopted  the  state  Govern- 
ment will  be  unable  to  act. 

Mr.  LEAKE.— I  confess  that  I  think 
the  insertion  of  the  proposed  words  might 
deprive  the  states  of  a  right  which  they 
now  have.  If  strikes  and  industrial 
disputes  were  always  to  be  universal 
perhaps  the  better  medium  of  settling 
them  would  be  the  Central  Government, 
but  I  cannot  bring  myself  to  believe  that 
they  will  always  be  universal.  In  my 
experience  industrial  disputes  depend  a 
great  deal  upon  local  conditions,  and  that 
being  so,  surely  the  best  authority  to  settle 
them  is  the  local  authority.  We  know 
that,  in  different  colonies,  we  have  varying 
rates  of  wages,  and  we  have  unionists  and 
non-unionists.  In  some  of  the  colonies  the 
unionists  are  more  numerous  than  in  other 
colonies.  Now,  how  can  the  Central  Govern- 
ment, without  that  local  knowledge  which 
is  so  essential  in  dealing  with  difficulties 
of  this  kind,  apply  themselves  to  the  proper 
settlement  of  a  dispute  1  Surely  it  is  better 
that  the  states  should  be  allowed  to  settle 
the  disputes  which  occur  within  their  own 
boundaries.  If  we  test  the  practicability  of 
the  proposed  arrangement  by  the  experi- 
ence of  the  past,  we  shall  find  that  we  are 
asking  the  Central  Government  to  accept 
a  very  great  responsibility  upon  an  enor- 
mous scale,  which  the  states  have  been 
unable  to  meet  on  a  small  scale.  It  seems 
to  me  that  it  is  unnecessary  to  burden 
the  Constitution  with  this  provision.  I 
am  entirely  in  accord  with  the  views 
which  the  honorable  and  learned  member 
(Mr.  Symon)  has  expressed  upon  this  ques- 
tion. A  good  point  was  made  by  the  honor- 
able member  (Mr.  Trenwith)  when  he  said, 
that  perhaps  the  best  tribunal  for  settling 
these  matters  was  that  of  public  opinion. 
After  all,  that  is  but  a  sentimental  tribu- 
nal, but  if  sentimental  questions  are  to  be 
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settled  by  some  sentimental  controlling 
power,  perhaps  the  Central  Government 
may  be  able  to  exercise  that  power. 
Another  point  occurs  to  me.  As  I  said 
before,  we  must  not  assume  that  industrial 
disputes  will  always  be  universal  through- 
out the  continent.  Under  the  Federation 
there  may  be  a  subdivision  of  states.  Sup- 
pose, for  the  sake  of  illustration,  a  dispute 
occurred  in  an  isolated  colony  like  Western 
Australia.  The  chances  are  that  if  a  strike 
were  to  occur  in  any  of  our  big  mining 
centres,  it  would,  considering  our  peculiar 
conditions,  in  no  way  affect  our  neighbours 
upon  this  side  of  Australia.  Could  not 
such  a  dispute  be  better  dealt  with  by  the 
local  authorities  than  by  the  federal  au- 
thorities 1 

Mr.  Howe. — There  would  be  no  occasion 
for  the  federal  authority  to  interfere. 

Mr.  Higgins. — The  federal  authority 
could  not  interfere.  The  dispute  must  be 
one  "  extending  beyond  any  one  state." 

Mr.  Barton. — That  gives  a  direct  incen- 
tive for  the  extension  of  the  dispute, 

Mr.  LEAKE. — Of  course,  it  is  not  neces- 
sary for  the  purposes  of  my  argument  that 
the  dispute  should  be  a  raining  dispute  ; 
it  might  be  a  dispute  affecting  some  other 
industry.  Then,  again,  disputes  might 
arise  in  Tropical  Australia,  in  that  part 
of  the  continent  where  there  may  ulti- 
mately be  new  states.  A  different 
condition  of  affairs  wTould  prevail  there 
to  that  prevailing  in  any  other  part 
of  Australia;  but  such  a  dispute  might 
extend  over  the  border  of  another 
state,  in  which  case,  if  the  amendment 
were  carried,  it  would  come  under  the 
jurisdiction  of  the  Federal  Parliament. 
But  would  not  the  authorities  of  the  states 
in  which  the  dispute  occurred  be  in  a 
better  position  to  take  steps  to  bring  it  to 
a  conclusion  than  the  federal  authority  % 
I  apologize  to  the  Convention  for  having 
detained  them  on  this  subject,  but  under 
the  circumstances  I  did  not  wish  to  give 
a  silent  vote. 

Mr.  GLYNN  (South  Australia).— I 
should  like  to  add  to  what  has  been  said 
[Mr.  Leake. 


by  some  honorable  members  in  opposition 
to  the  insertion  of  these  words,  speaking 
from  the  point  of  view  of  the  possible 
efficacy  of  legislation  upon  this  matter, 
that  the  question  of  the  adoption  of  com- 
pulsory arbitration  and  conciliation  was 
very  largely  gone  into  by  a  Labour  Com- 
mission which  sat  in  England  some  seven 
or  eight  years  ago.  That  commission 
examined  close  upon  500  witnesses,  the 
greater  number  of  whom  were  representa- 
tives of  labour,  and  their  decision  was,  as 
expressed  in  an  article  by  Mr.  John  Rae, 
in  the  Contemporary  Review,  that  an  Act 
of  Parliament  should  not  be  passed  to 
interfere  with  what  is  being  done  by 
voluntary  co-operation. 

Mr.  HrGGiNS. — But  there  has  been  a 
forward  movement  since  that  time  even  in 
England. 

Mr.  GLYNN.— I  do  not  think  the  posi- 
tion of  affairs  there  has  altered  very 
much  during  the  last  six  or  seven  years, 
or  that  the  well-thought-out  recommenda- 
tion of  representatives  of  labour — recom- 
mendations based  upon  the  evidence  of 
members  of  the  several  labour  societies — 
could  have  been  upset  within  that  time. 
Here  we  have  from  Mr.  Rae,  who  as  a 
writer  is  one  of  the  greatest  upholders  of 
labour,  the  statement  that  the  witnesses 
who  were  examined  on  behalf  of  labour 
organizations  would  have  nothing  to  do 
with  compulsory  state  interference,  Mr. 
Rae  cites  the  evidence  of  several  witnesses. 
In  preface  to  an  extract  from  the  evidence 
of  one  of  them,  he  says — 

One  thing  was  clear — they  would  have  no- 
thing to  do  with  State  arbitration  or  a  State- 
appointed  arbitrator.  " I  say,"  said  Mr.  Trow, 
"let  Parliament  mind  its  own  business.  We 
know  better  what  man  to  select  for  an  arbi- 
trator than  Parliament  does.  We  do  not  want 
them  to  foist  upon  us  an  arbitrator." 

Going  further,  we  have  the  evidence  of 
Mr.  Knight,  a  representative  of  capital, 
who  is  cited  by  Mr.  Rae  in  justification  of 
his  conclusions : — 

"I  speak,"  he  said,  "from  long  experience  of 
the  organization  that  I  represent  here  to-day, 
and  I  say  that  we  can  settle  all  our  differences 
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without  any  interference  on  the  part  of  Parlia- 
ment or  any  one  else." 

Since  1866,  when  the  late  Mr.  Mundella 
established  a  board  of  conciliation  for  the 
hosiery  trade,  there  have  been  numerous 
boards  of  conciliation  established  in  con- 
nexion with  various  trades.  Their  opera- 
tions begin  by  the  establishment  of  the 
board  through  the  medium  of  both  sides 
to  the  dispute.  They  discuss  the  matter 
amicably,  and  if  they  can  come  to  no 
agreement  it  is  referred  to  arbitration. 
The  mode  of  enforcing  the  award  of  the 
arbitrators  is  expulsion  from  the  society. 
If  the  decision  is  against  members  of  a 
capitalist  organization,  the  officials  of  that 
organization  are  supposed  to  enforce  the 
mandate  of  the  board  by  expelling  such 
of  its  members  as  refuse  to  recognise 
it.  If  the  decision  of  the  board  is 
against  the  demands  of  workmen,  if 
they  do  not  comply  with  that  decision, 
they  are  expelled  from  their  organization. 
In  Middleborough  no  less  than  400  mem- 
bers of  a  trade  society  were  expelled 
because  they  did  not  accept  the  wages 
awarded  by  a  board  of  arbitration. 

Mr.  Higgins. — And  yet  it  is  said  that 
it  is  impossible  to  enforce  these  awards. 

Mr.  GLYNN. — In  these  cases  the  deci- 
sion come  to  is  the  decision  agreed 
upon  by  those  who  are  interested  in  the 
dispute,  and,  urged  by  the  dictates  of 
conscience  and  common  sense,  each  side 
says — "We  are  bound  to  follow  out 
the  express  mandate  of  a  committee 
in  whose  voice  we  have  influence  to  the 
extent  of  one-half ;"  but  if  the  arbitration 
were  compulsory  by  Act  of  Parliament  the 
various  trades  societies  would  say — "We 
know  quite  as  well  what  should  be  done  in 
this  case  as  any  board  of  compulsory  arbi- 
tration, and  we  refuse  to  give  you  the 
moral  adhesion  which  we  should  give  to 
the  award  of  any  court  voluntarily  created. 
We  defy  the  state  to  say  that  it  has  more 
than  a  moral  power  to  enforce  this  award." 
If  the  state  decreed  that  10,000  or  12,000 
workmen  should  accept  for  a  definite  time 


lower  wages  than  they  were  asking  for, 
could  that  decree  be  enforced  1 

Mr.  Symon. — On  the  other  hand,  what 
would  prevent  an  employer  from  shutting 
up  his  shop  if  an  award  were  given  against 
him? 

Mr.  GLYNN. — Yes.  Would  a  manda- 
mus be  issued  if  he  did  not  open  his  shop? 

Mr.  Higgins. — You  can  impose  a  penalty 
for  disobedience.  Of  course,  while  you 
can  lead  a  horse  to  the  water  you  cannot 
make  him  drink. 

Mr.  GLYNN. — I  would  not  lead  ahorse 
to  the  wTater  if  he  were  not  thirsty.  We 
have  seen,  the  growth  of  voluntary  machi- 
nery, which  25  years'  experience  in  Eng- 
land has  shown  to  be  efficacious,  and  by 
substituting  for  it  the  principle  of  compul- 
sion you  must,  if  you  do  not  nip  in  the 
bud,  at  any  rate  interfere  with  the  early 
growth  of  the  principle  of  conciliation  and 
arbitration. 

Mr.  Higgins. — If  the  principle  is  bad 
the  Federal  Parliament  will  not  adopt  it. 

Mr.  GLYNN. — The  honorable  member 
must  be  an  innocent  in  political  life  if  he 
thinks  that. 

Mr.  Higgins. — Why  should  not  the 
Federal  Parliament  be  as  wise  as  we  are  ? 

Mr.  GLYNN.— No  doubt,  but  that  is 
not  going  very  far.  On  a  simple  point 
like  this,  we  have  had  something  like 
25  different  opinions,  so  that  there  are 
two  sides  to  the  wisdom  of  Parliament. 
The  bulk  of  legislation  during  the  last  30 
or  40  }''ears  has  simply  repealed  the  efforts 
of  earlier  legislators  who  worked  on  phil- 
anthropic lines.  I  should  be  prepared  to 
vest  this  power  in  the  Federal  Parlia- 
ment if  I  thought  that  it  would  do  any 
good  or  that  it  would  not  do  harm, 
because  I  think  we  ought  to  arm  the 
federal  body  with  any  power  which  may- 
be efficacious  for  the  purposes  of  good 
government,  and  which  will  not  annul  the 
existing  rights  of  the  states.  But  I  am  of 
opinion  that  you  will  tie  the  hands  of 
the  state  by  enacting  legislation  of  this 
character,  because  it  will  be  impossible  to 
say    whore   the    line   of    demarcation   is. 
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There  may  be  a  strike  in  one  colony,  ami 
there  may  be  manifested  sympathy  and 
support  towards  the  striken  from  other 
colonics  without  an  absolute  strike  taking- 
place  in  those  other  colonics.  It  will  then 
be  difficult  to  say  whether  the  manifesta- 
tion of  that  sympathy  and  that  supply  of 
funds  does  not  constitute  an  extension  of 
the  dispute.  A  provision  of  this  sort  would, 
in  fact,  be  full  of  difficulties  of  interpreta- 
tion, and,  instead  of  having  a  settlement 
of  disputes,  you  may  have  a  complication. 
Further  than  that,  some  lawyer  might 
apply  to  the  court  for  a  mandamus  to 
prevent  the  Federal  Parliament  going  into 
the  matter  at  all,  on  the  ground  of  possible 
interference  with  state  rights.  For  these 
reasons  I  shall  be  found  voting  against 
the  amendment. 

Mr.  REID. — In  the  first  instance  I 
think  that  the  onus  should  be  placed  upon 
those  who  wish  to  add  to  the  subjects  on 
which  the  Federal  Parliament  is  to  have 
jurisdiction  of  giving  reasons  in  favour 
of  their  proposals.  No  part  of  this 
Bill  has  received  more  careful  considera- 
tion from  the  various  bodies  who.  have 
dealt  with  it  than  this  particular  clause, 
so  that  when  an  honorable  member  wishes 
to  introduce  a  new  subject  of  federal 
jurisdiction,  the  onus  is  placed  upon  him  of 
showing  that  there  is  some  distinct  advan- 
tage to  be  gained  by  it.  I  have  no  doubt 
that  those  who  are  in  favour  of  the  amend- 
ment moved  by  the  honorable  member 
(Mr.  Higgins)  do  believe  that  a  distinct 
advantage  would  be  gained  by  making 
this  a  federal  subject.  There  is  a 
tendency  in  these  days,  especially  among 
those  who  are  very  anxious  to  bring  about 
an  amelioration  of  all  the  ills  which  flesh 
is  heir  to,  to  intrust  knotty  problems  to 
some  new  authority,  in  the  pious  hope 
that  matters  which  human  wit  has 
hitherto  never  been  able  to  settle  satis- 
factorily will  be  settled  by  some  such 
tribunal.  I  fear  that  this  attempt  to 
settle  the  matter  of  trade  disputes  by 
referring  them  to  some  new  jurisdiction 
will  only  lead  to  an  extension  of  the 
[Mr.  Glynn. 


evil.  Because  we  must  see  at  once 
that  this  proposal  has  a  very  serious  dis- 
advantage in  it.  The  honorable  member 
does  not  propose  to  hand  over  all  trade 
disputes  to  settlement  by  the  Federal 
Parliament,  lie  hands  over  only  those 
trade  disputes  which  extend  beyond  the 
limit  of  one  state.  Cannot  we  see  that 
giving  any  such  power  must  result  in  a 
most  unfortunate  state  of  things  arising1? 
For  instance,  let  us  suppose  that  there  are 
several  .sets  of  laws  in  existence  dealing 
with  this  subject — one  in  a  particular  state, 
which  are  not  interfered  with  by  any 
federal  law;  different  laws  in  each  of  the 
other  four  states  ;  and  then  a  federal 
law  which  may  be  radically  different 
from  all  the  others.  Just  consider  the 
temptation  under  those  circumstances  to 
shift  the  venue  of  a  particular  trade  dis- 
pute from  a  particular  state.  If  the  em- 
ployers in  the  trade  dispute  in  a  particular 
state  think  that  the  federal  law  and  its 
administration  are  more  likely  to  suit 
them,  look  at  the  incentive  there  is  to 
extend  the  mischief  and  evil  into  another 
state,  or  more  than  one  other  state,  in 
order  to  shift  the  venue  of  the  tribunal 
which  will  try  the  dispute.  There  is  at 
once,  I  say,  an  incentive  to  shift  the  venue 
if  the  employers  think  that  the  federal 
tribunal  will  be  likely  to  suit  them  best,  and 
they  will  be  tempted  to  extend  the  dispute 
in  order  to  suit  their  own  personal  inte- 
rests. So  it  will  be  with  the  other  side — 
the  working  men — if  they  think  that  the 
federal  tribunal  will  best  suit  their  in- 
terests. 

Mr.  Higgins. — As  if  the  Federal  Parlia- 
ment would  not  deal  with  such  a  case  ! 

Mr.  REID. — I  cannot  conceive  of  a 
Parliament  which  could  deal  with  con- 
tingencies of  that  kind. 

Mr.  Higgins. — It  is  quite  possible  for 
the  Federal  Parliament  to  draw  the  line, 
and  to  allow  the  tribunal  to  decide  whether 
a  particular  case  referred  to  it  is  a  bona 
fide  dispute  pertaining  to  one  colony  or 
not. 

Mr.  REID. — We  are  drawing  the  line  here. 
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Mr.  Higgins. — We  are  drawing  no  line 
here. 

Mr.  REID.— But  we  say  that  the  dis- 
pute is  only  to  be  dealt  with  by  the  Fede- 
ral Parliament  when  it  is  a  dispute 
existing  in  more  than  one  state. 

Mr.  Higgins. — Yes,  that  is  so. 

Mr.  REID. — That  is  all  I  am  addressing 
myself  to;  and  I  am  showing  that  such  a 
provision  will  tend  to  enlarge  the  area  of 
trade  disputes,  for  the  very  reason  that  in 
a  given  dispute  the  employers  might  be 
disposed  to  extend  the  working  area,  or 
the  men  might  be  disposed  to  extend  the 
area,  in  order  to  get  the  advantage  of 
having  the  dispute  settled  by  the  federal 
tribunal.  Now,  I  am  one  of  those  who 
quite  believe  in  the  compulsory  investiga- 
tion of  trade  disputes.  I  have  quite 
come  to  that  conclusion.  But  a  proposal 
that  the  Federal  Parliament  shall  provide 
for  the  compulsory  investigation  of  trade 
disputes  passes  m}^  comprehension.  It 
seems  to  me  that  any  such  proposal  would 
put  a  premium  upon  one  side  enlarging 
the  area  of  the  mischief.  Under  all  the 
circumstances,  it  seems  to  me  that  it  will 
be  better  for  each  state  to  deal  with  this 
matter  locally.  I  am,  to  a  considerable 
extent,  in  sympathy  with  those  who  are 
agitating  upon  this  matter,  but  I  think 
that  it  is  one  that  can  be  best  dealt  with 
by  means  of  laws  passed  by  the  various 
states.  While  I  am  personally  in  favour, 
however,  of  the  compulsory  investigation 
of  trade  disputes  in  particular  states,  I 
am  opposed  to  a  compulsory  federal  in- 
vestigation of  local  trade  disputes. 

Mr.  Dobson. — A  compulsory  federal  in- 
vestigation of  all  trade  disputes  ? 

Mr.  REID.— Yes.  I  have  pointed  out 
how  a  local  trade  dispute  may  be  extended 
and  made  into  a  federal  dispute. 

Mr.  Howe.— The  federal  law  will  take 
care  of  that. 

Mr.  REID.— I  am  delighted  to  know 
that  these  matters  are  to  be  settled  so 
easily,  but  I  would  like  to  say  that  this  Con- 
stitution settles  the  federal  law.  What 
are  we  asked  to  do  by  means  of  this 
[14] 


amendment?  It  provides  in  point  of  fact 
that  in  case  a  trade  dispute  extends  beyond 
one  colony  the  Federal  Parliament  shall 
have 

Mr.  Kingston. — "  May  "  have. 

Mr.  REID.— May  ?  This  is  a  still  more 
extraordinary  state  of  things. 

Mr.  Kingston. — "  May"  deal  with  it. 

Mr.  REID. — If  there  is  to  be  an  option, 
and  the  Federal  Parliament  may  deal 
with  one  class  of  trade  dispute  whilst  the 
local  law  may  deal  with  another 

Mr.  Kingston. — I  did  not  say  that. 

Mr.  REID.—  Then  "may"  means  that 
There  can  be  no  word  "  may  "  used  in  a 
matter  of  this  sort.  It  must  be  a  power 
of  active  legislation  to  meet  the  circum- 
stances of  this  sub-section.  And  it  would 
not  be  competent  for  the  federal  power  to 
go  into  the  bona  fidez  as  to  the  extension 
of  a  trade  dispute.  If  a  dispute  be  ex- 
istent between  two  coh  nics  or  more  the 
federal  tribunal  would  have  to  deal  with 
it,  and  the  local  power  woulu  be  disfran- 
chised from  dealing  with  it.  That  is 
what  I  am  afraid  of.  In  order  that 
matters  may  be  dealt  with  federally,  we 
have  put  a  power  in  the  Constitution 
which  enables  the  states  to  hand  over  any 
matter  to  the  federal  jurisdiction.  In  con- 
nexion with  this  matter  I  take  up  the 
same  attitude  as  I  took  up  in  relation  to  the 
old  age-pensions.  I  say  that  it  may  be 
a  subject  which  may  be  made  federal  in  the 
future.  In  that  event,  the  states  can  ] 
hand  it  over  under  sub-section  (35)  to  the  :' 
Federal  Parliament.  But  at  present  the  ' 
view  I  take  of  the  matter  is  that  I  think 
it  would  be  better  that  we  should  not 
insert  the  proposed  new  subsection. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  intend  to  support  the  amend- 
ment of  my  honorable  and  learned  friend 
(Mr.  Higgins).  I  must,  however,  say  that 
I  am  not  generally  in  sympathy  with  the 
proposals  of  the  honorable  member,  and  I 
have  hesitated  in  my  own  mind  whether, 
in  following  the  honorable  member  in  this 
matter,  I  am  on  the  right  track.  But, 
for  all    that   it  may  not   be   thought  so, 
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I  have  some  liberal  instincts,  although 
my  liberalism  is  not  of  the  type  of  that  of 
the  honorable  member  or  of  many  of 
those  who  generally  support  him.  I  have 
a  greater  regard  for  individual  rights, 
I  think,  than  probably  the  honorable 
member  has.  But  my  reason  for  support- 
ing this  amendment  is  that  I  think  the 
Federal  Parliament  will  be  better  able  to 
deal  with  the  subject,  and  will  deal  with 
it  more  moderately,  than  the  local  Parlia- 
ments will  be  likely  to  do.  I  think  that  it 
will  not  be  so  likely  to  be  influenced  by 
party  feeling  as  local  Parliaments  will  be. 
It  is  no  use  shutting  our  eyes  to  the  fact 
that  these  industrial  disputes  have  arisen 
and  will  arise  in  the  future,  and  I  see  no 
reason  why  this  Parliament  which  we  are 
to  erect  should  not  have  the  power  to  deal 
with  these  matters.  I  hope  that  it  will 
be  able  to  exercise  that  power  with  greater 
moderation  and  more  wisdom  than  the  local 
Parliaments  are  likely  to  do,  and  for  that 
reason  I  intend  to  support  the  amendment. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at 
tivo  p.m.] 

Mr.  HIGGINS  (Victoria).  —  I  desire 
before  a  division  is  taken  to  express 
briefly  my  appreciation  of  the  fair,  frank, 
and  courteous  way  in  which  the  amend- 
ment has  been  treated  on  both  sides.  I 
think  the  reason  why  the  discussion  on 
this  as  well  as  on  some  other  clauses  has 
taken  such  a  long  time  is  that  honorable 
members  feel  that  they  are  now  engaged 
on  the  final  stage  of  this  Bill,  and  that 
the  people  of  the  various  colonies  will 
appreciate  the  care  which  is  taken  at  this 
stage  before  they  make  any  final  commit- 
ment. While  I  render  my  thanks  to 
honorable  members,  I  must  say  the 
unkindest  cut  of  all  came  from  the  Right 
Hon.  Sir  John  Forrest,  who  is  sup- 
porting my  amendment.  The  honorable 
member  very  frankly  stated  that  I  have 
not  got  a  proper  appreciation  of  the  rights 
of  property,  and  that  I  do  not  respect 
what  a  man  has  rightly  earned  as  I 
[Sir  John  Forrest. 


ought  to  do.  I  was  not  aware  that 
I  had  in  any  way  interfered  with  his 
spoons  or  anything  belonging  to  him,  or 
on  what  ground  he  says  I  do  not  respect 
the  rights  of  property  in  this  instance. 
I  thought  it  was  the  habit  of  lawyers  to  be 
always  upholders  of  property  and  order. 
The  principal  objection  to  lawyers  always 
appears  to  be  that  in  deciding  the  question 
of  meum  and  tuum  they  are  apt  to  make 
them  suum.  But  apart  from  the  difficul- 
ties which  have  come  from  behind  me,  I  am 
glad  to  have  the  support  of  the  right  hon- 
orable gentleman  in  that  matter.  The 
only  doubt  I  have,  after  all  the  debate, 
about  the  correctness  of  my  view  is  that  I 
am  supported  from  such  a  quarter.  I  must 
say  I  think  the  issue  has  on  several  occa- 
sions been  obscured  during  the  debate. 
The  issue  is  not  whether  there  is  to  be 
arbitration  or  not — the  issue  is  not  as  to 
what  kind  of  arbitration  or  conciliation 
there  is  to  be — but  the  issue  is  whether 
the  hands  of  the  Federal  Parliament 
are  to  be  tied,  so  that  no  matter  how 
distinctly  federal  the  dispute  is,  how 
widespread  that  dispute  is  throughout 
Australia,  the  Federal  Parliament  shall 
have  no  power  to  deal  with  it.  I 
would  remind  you  that  the  very  effect  of 
this  federal  scheme  is  to  render  dis- 
putes Australian,  which  are  at  present 
Victorian  or  purely  New  South  Wales. 
For  instance,  we  are  giving  the  Federal 
Parliament  the  whole  power  of  dealing 
with  the  customs  duties.  That  involves 
the  question  of  particular  trades  and  their 
protection.  At  present  the  dispute  in  the 
boot  trade  is  confined  to  Victoria,  as  to 
the  Victorian  bootmakers,  because  they 
have  to  deal  with  one  kind  of  conditions, 
and  a  dispute  in  New  South  Wales  as  to 
the  bootmakers'  wages,  and  so  forth,  is 
confined  to  New  South  Wales,  because 
they  have  to  deal  with  a  different  set  of 
conditions.  When  we  make  federal  the 
whole  of  the  customs  duties,  when  we 
deal  with  the  colonies  as  a  whole,  you  will 
find  that  the  conditions  of  the  different 
trades   throughout   the   colonies   will  be 
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assimilated,  and  that  there  is  far  more 
likelihood  of  the  disputes  spreading  over 
the  several  colonies.  Assuming  that  a 
dispute  spreads  over  the  several  colonies, 
I  ask  what  possible  remedy  do  the 
opponents  of  this  amendment  suggest? 
They  simply  stand  blind  and  helpless  be- 
fore a  condition  of  things  which  every  one 
ought  to  face,  and  they  offer  no  sugges- 
tion whatever  for  the  purpose  of  meeting 
the  most  alarming  condition  of  industrial 
matters  that  the  world  ever  has  had  to 
face.  Then  it  has  been  said  by  the 
Right  Hon.  G.  H.  Reid  that  there  is  a 
danger  of  this  proposal  being  abused — 
that  if  there  is  a  local  dispute,  very 
often  one  side  of  the  dispute  will  make 
it  extend  to  another  colony  so  as  to 
make  it  come  under  the  federal  laws. 
That  is  a  mere  theoretical  grievance.  It 
does  not  follow,  because  a  dispute  has 
been  forcibly  driven  to  another  colony, 
that  the  Federal  Parliament  will  pass  a 
law  which  will  compel  the  court  of  con- 
ciliation to  deal  with  it,  or  that  it  will  not 
give  the  council  of  conciliation  and  arbi- 
tration  great  latitude  of  discretion  to  deal 
with  the  case.  In  federal  legislation  it  will 
be  quite  competent  to  allow  any  court  of 
conciliation  to  exercise  its  discretion  as  to 
interfering  or  not.  Therefore,  I  think  it 
all  comes  down  to  this,  that  we,  having  to 
face  this  question,  have  not  confidence  in 
the  Federal  Parliament  which  we  are 
about  to  create.  The  honorable  member 
(Mr.  Glynn)  says  that  a  large  number  of 
labour  organizations  are  against  arbitra- 
tion. He  is  speaking  of  a  report  seven  or 
eight  years  old  as  to  a  particular  dispute ; 
but  those  who  have  looked  at  more  recent 
events  will  see  that  the  feeling  of  labour 
organizations  is  undergoing  a  very  great 
change;  besides,  if  labour  organizations  are 
against  conciliation  and  arbitration  the 
law  will  not  be  passed.  Then  there  is 
no  danger  to  be  encountered.  In  the 
December  number  of  the  Review  of 
Reviews,  dealing  with  an  article  in  the 
National  Review  upon  compulsory  arbitra- 
tion,   it    is  said    that  the  employers  are 


always  against  it.  Its  adoption  is  always 
favoured  by  the  whole  of  the  trade  union- 
ists. If  there  is  a  strong  feeling  amongst 
the  workers  of  Australia  that  conciliation 
and  arbitration  are  against  their  legitimate 
interests  you  may  be  sure  that  the  law 
will  not  be  passed.  I  agree  thoroughly 
with  the  writer  of  this  article  that  the 
resistance  to  conciliation  and  arbitration 
always  comes  from  the  side  of  the  em- 
ployers. One  of  the  chief  objections 
raised  against  my  proposal  is  that  there 
are  no  means  of  enforcing  an  award  where 
there  are  a  great  number  of  people  inte- 
rested. It  is  said  if  100,000  workers  are 
interested,  how  are  you  to  enforce  the 
award  1  Now,  I  find  that  in  the  National 
Review  article  the  scheme  in  New  Zealand 
has  been  described.  The  scheme  there  is 
that  to  deal  with  such  conflicts  there  are 
local  boards  of  conciliation  composed  of 
equal  numbers  of  masters  and  men,  with 
an  impartial  chairman.  They  are  armed 
with  full  powers  for  taking  evidence  and 
compelling  attendance.  The  award  of  the 
local  board  is  not  made  enforceable  by 
law,  but  it  is  a  friendly  recommendation 
to  the  disputants.  If  the  disputants  do 
not  act  upon  the  recommendation  there  is 
an  appeal  to  a  final  tribunal,  consisting  of 
a  Supreme  Court  Judge,  with  one  assessor 
selected  by  the  employers,  the  other  by 
the  employes.  That  court  is  able  to  give 
an  enforceable  award  if  it  thinks  fit,  and 
that  is  final.     The  article  says — 

After  inquiry  into  any  industrial  dispute  the 
court  gives  its  award.  This  can  be  either 
legally  enforceable  or  not,  as  it  thinks  advisable. 
If  it  is  to  have  legal  force  it  is  filed  in  the  Su- 
preme Court,  and  then  has  the  weight  of  an 
ordinary  submission  to  an  award.  That  is  to 
to  say,  either  party  to  it  can,  by  leave  of  a 
Judge,  get  an  order  exacting  a  penalty  for  its 
breach.  The  penalty,  be  it  noted,  is  not  to 
exceed  £500  in  the  case  of  any  individual  em- 
ployer or  trade  union.  Should  a  union's  funds 
be  insufficient,  each  member  is  liable  to  the 
extent  of  not  more  than  £10.  Costs  are  in  the 
arbitration  court's  discretion. 

Sir  George  Turner. — Have  not  all  the 
unions  to  be  registered  %  Is  not  that  the 
basis  of  the  Act  1 
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Mr.  HIGGINS.— I  do  not  know  whether 
that  is  the  case  in  New  Zealand,  and  1  do 
not  know  that  it  would  be  essential ;  but 
the  point  is  this  :  It  is  said  you  cannot 
enforce  these  awards.  Hut  what  is  the  fact? 
In  New  Zealand,  since  the  Act  was  passed, 
there  have  been  sixteen  disputes  reforred 
to  the  boards.     The  article  proceeds — 

The  trades  concerned  have  been  the  boot- 
makers, seamen,  gold  miners,  tailors,  coal 
miners,  bakers,  furniture  makers,  builders,  and 
painters.  During  that  time  there  have  virtually 
been  no  strikes  or  lock-outs.  Out  of  twelve  dis- 
putes settled  about  one-half  of  them  were  settled 
by  the  boards  without  appeal  to  the  court. 

That  I  also  take  to  be  a  very  significant 
fact.  If  the  local  board  of  conciliation  gives 
its  decision  public  opinion  knows  upon 
which  side  to  veer.  At  present  the  public 
do  not  know  on  which  side  the  merits 
stand;  but  if  they  know  there  is  an  impartial 
board  to  inquire  into  the  dispute  the  chances 
are  very  strong  that  public  opinion  would 
veer  round  to  and  carry  out  the  decision. 
And  my  honorable  friend  (Mr.  Trenwith) 
is  quite  right  in  saying  that  what  they  look 
for  is  the  play  of  public  opinion  on  these 
disputes.  There  is  also  one  great  advan- 
tage which  employers  appear  not  to  recog- 
nise. It  gives  them  to  a  large  extent  a 
certainty  for  the  next  two  or  three  years. 
The  New  Zealand  law  is  that  there  is  to 
be  an  agreement  filed  for  a  period  which 
is  not  to  exceed  three  years.  If  there 
is  one  thing  in  commercial  transactions 
which  commercial  men  want,  it  is  to  have 
some  certainty  as  to  the  conditions  under 
which  they  are  to  work  for  the  next  two 
or  three  years.     The  article  continues  : — 

One  of  the  advantages  to  the  employer  is  that 
the  verdict,  filed  in  the  court,  and  legally  bind- 
ing for  three  years,  unless  terminated  by  mutual 
agreement,  enables  him  to  make  his  calculations 
on  an  assured  basis.  If  unions  fear  incorpora- 
tion as  an  invitation  to  harassing  litigation  by 
the  employers,  Mr.  Reeves  points  out  that 
"  unions  can  please  themselves  about  becoming 
corporate  bodies  for  general  purposes ; "  what 
is  not  optional  is  their  corporate  liability  for 
costs  and  penalties  incurred  under  the  Act. 

The  mode  of  enforcement,  then,  in  New 
Zealand  is  by  going  against  the  funds  of 
[Mr.  Higgins. 


the  union.  Suppose  you  had,  during  the 
last  shearers'  strike,  to  enforce  an  award 
against  the  Shearers'  Union,  which  we  all 
know  extends  over  all  Australia,  and  whose 
union  funds,  therefore,  are  intercolonial ; 
and  suppose  you  had  a  New  South  Wales 
law  which  bound  the  shearers  of  New 
South  Wales,  how  could  you  reach  the 
Shearers'  Union  funds  when  those  funds 
would  be  quickly  transferred  to  Victoria? 
I  ask  honorable  members,  in  the  interests 
of  the  employers  themselves,  how  you  are 
to  deal  with  a  case  of  that  sort?  Any 
practical  man  knows  that  the  best  mode 
of  enforcing  the  award,  if  it  is  to  be  in  its 
final  result  compulsory,  is  to  go  against 
the  funds  of  the  union,  but  here  you 
have  no  measures  to  your  hand.  Are  we 
to  remain  helpless — are  we  to  remain  inert? 
Are  we  in  no  way,  in  making  a  Constitution 
in  the  year  1898,  to  recognise  the  gravest 
questions,  involving  all  our  social  life,  all 
our  industrial  life,  all  our  private  life,  as 
these  disputes  do?  It  has  been  said — 
"  Oh,  it  is  a  mere  dispute  between  man 
and  man  ;  every  employer  has  a  certain 
contract  with  a  certain  employe."  That 
is  very  true.  There  is  a  contract ;  but  are 
we  to  leave  it  simply  to  the  employer  and 
the  employe  to  fight  it  out,  seeing  that 
the  results  are  so  very  grave  not  only  to 
those  people  but  also  to  those  who  are 
behind  the  employer  and  employe?  Who 
has  suffered  most  by  this  dispute  as  to 
the  engineers  in  England?  Is  it  the 
employers  or  is  it  the  employes?  Is  it 
not  the  families  behind  the  employes  ?  Is 
it  not  the  general  public,  who  find  the 
whole  trade  of  engineering  leaving  Eng- 
land ?  The  State  has  come  to  this  :  That 
it  cannot  afford  to  stand  idle  and  to  allow 
these  disputes  to  be  carried  out  to  their 
bitter  consummation.  It  is  quite  too  late 
for  that.  All  I  ask  for  by  this  amend- 
ment is  that  just  as  Victoria  can  deal 
with  Victorian  trade  disputes,  that  just  as 
New  South  Wales  can  deal  with  New 
South  Wales  trade  disputes,  that  just  as 
Great  Britain  and  Ireland  can  deal  with 
disputes  in  the  United  Kingdom,  so  the 
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Federal  Parliament  shall  be  enabled  to 
deal  with  disputes  which  are  Australian. 
The  fact  is  that  we  want  to  do  just 
the  opposite  of  what  my  friend  (Mr. 
McMillan)  has  said.  He  said  let  legislation 
be  confined  as  far  as  possible  to  keeping 
law  and  order.  I  think  the  true  principle 
is  to  prevent  as  far  as  possible,  to  keep 
the  policeman  back  as  the  ultimate  sanc- 
tion and  ultimate  means  of  sanction.  We 
want  to  keep  the  policeman  back  to  the 
very  last.  But,  according  to  this  principle, 
which  my  honorable  friend  (Mr.  McMillan) 
has  put  forward,  you  are  to  bring  the 
policeman  in  as  soon  as  ever  the  employer 
and  employe  have  a  quarel. 

Sir   William    Zeal. — He   did  not  say 
that  at  all. 

Mr.  O'Connor. — That  is  not  fair.     He 
did  not  say  that  at  all. 

Mr.  HIGGINS.— If  we  take  the  remark- 
able case  which  my  honorable  friend  (Mr. 
Dobson)  referred  to  the  other  day,  and 
which  the  leader  of  the  Con  ventiondescribed 
as  the  battle  of  the  spuds  and  the  billy, 
in  that  case,  strictly  speaking,  there 
were  two  men  who  could  fight  out  the 
quarrel  if  they  wished ;  but  the  state 
says — "No,  we  will  not  allow  you  to 
fight  out  the  quarrel ;  we  must  keep  the 
peace."  The  two  are  prevented  by  the 
State  from  resorting  to  fisticuffs.  Then 
the  State  says — "You  may  do  whatever 
you  like,  but  you  must  keep  the  peace;  and 
at  the  same  time  we  will  decide  for  you  as 
individuals  what  your  rights  are  with 
regard  to  this  water."  The  State  there- 
fore interferes  between  private  individuals, 
and  am  I  to  be  told  that  the  State  is  to 
interfere  where  there  is  a  dispute  merely 
affecting  two  individuals,  and  is  not  to 
interfere  where  there  is  a  dispute  which 
affects  hosts  of  individuals,  which  affects 
whole  interests  of  the  State,  which 
affects  the  peace  and  order  of  the 
State,  and  where  the  happiness  and 
the  means  of  subsistence  of  thousands  of 
families  perhaps  are  dependent  on  the 
quarrelling  between  these  individuals? 
Then  it  is  said — "  We   are  throwing  the 


apple  of  discord  to  the  people."  I  ask  hon- 
orable members  are  we  throwing  a  bigger 
apple  of  discord  here  than  they  are  in  re- 
ferring the  whole  question  of  free-trade  or 
protection  to  the  Federal  Parliament?  Is 
this  a  larger  question  than  the  question 
of  free-trade  or  protection  ?  Is  there  any- 
thing which  excites  so  much  difference  of 
opinion  amongst  the  people  as  the  ques- 
tion of  free-trade  or  protection,  and  the 
industries  which  will  be  affected  by  the  de- 
termining of  that  question?  All  I  wish  hon- 
orable members  to  affirm  in  this  amendment 
is  that  the  hands  of  the  Federal  Parlia- 
ment shall  not  be  tied,  no  matter  what 
eventualities  may  occur,  from  the  making 
of  legislation  for  federal  purposes  where 
the  dispute  is  federal,  and  I  sincerely  hope 
that  we  shall  be  able  to  go  to  the  country 
with  a  statement  that  here  we  have  a 
means  of  effectually  dealing  with  a  federal 
matter  in  a  federal  manner. 

Mr.  BARTON  (New  South  Wales).— I 
have  not  risen  for  the  purpose  of  making  a 
long  speech,  because  I  am  one  of  those 
who  hold  the  opinion  that  when  what  one 
has  to  say  has  been  as  well  said  by  others 
it  is  unnecessary  to  express  that  opinion 
again.  I  should  like  to  say  a  word  with 
reference  to  a  remark  which  fell  from  my 
honorable  friend  (Sir  Joseph  Abbott). 
When  my  honorable  and  learned  friend 
(Mr.  Symon)  said  the  words  proposed  to 
be  inserted  were  either  idle  or  mischie- 
vous, Sir  Joseph  Abbott  asked,  if  they 
were  idle  words,  what  harm  was  there  in 
inserting  them  in  the  Constitution.  I 
hope  that  reasons  of  that  kind  will  never 
be  accepted.  With  every  respect  to  my 
honorable  friend  (Sir  Joseph  Abbott),  we 
are  not  about  to  make  a  Constitution 
which  we  consider  it  advisable  to  fill  with 
this  project  or  that  project  simply  be- 
cause vve  think  that  the  insertion  of  it 
will  do  no  harm.  A  federation  is  supposed 
by  all  of  us  to  be  something  which  we 
undertake  for  the  positive  good  which  it 
brings,  for  the  positive  improvements  in 
certain  conditions  which  it  will  bring 
about,    and    we    propose    to    federate    in 
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those  matters  which  oaunot  be  carried  out 
by  local  legislation  and  administration,  or 
which  cannot  be  so  effectually  carried  out 
by  those  means.  The  contest  between  us 
here  to  a  large  extent  is  as  to  whether  the 
questions  of  arbitration  and  conciliation 
may  not  be  as  effectually  dealt  with 
by  the  local  Parliament  as  by  the  Federal 
Parliament,  whether  there  will  be  a  sub- 
stantial improvement  in  the  condition  of 
things,  and  whether  this  is  a  class  of  dis- 
pute or  a  class  of  subject  which  is  compre- 
hended within  the  purview  of  what  we 
regard  as  federal  concerns.  I  am  not 
going  to  traverse  the  ground  which  has 
been  covered  on  that  particular.  As  my 
honorable  and  learned  friend  (Mr.  Symon) 
has  so  effectively  and  thoroughly  dealt 
with  the  arguments  which  were  used  on 
the  side  of  the  proposers  of  this  amendment, 
I  intend  to  content  myself  with  adopting 
in  the  main  the  conclusions  he  arrived  at, 
and  in  voting  with  him ;  and  I  might  here 
suggest  that,  as  this  matter  has  been  so 
thoroughly  canvassed,  it  is  about  time 
that  we  came  to  a  decision. 

Sir  EDWARD  BRADDON  (Tasmania). 
— As  one  wnVvoted  in  Adelaide  on  this 
subject,  and  as  one  who  believes  to  the  i 
fullest  possible  extent  in  the  value  of 
boards  of  conciliation  and  arbitration,  if 
such  boards  and  courts  can  be  arranged,  I 
desire  to  justify  in  some  measure  my 
giving  the  same  vote  as  I  gave  then.  This 
amendment  does  not  hand  over  to  the 
federal  power  the  entire  dealing  with  in- 
dustrial disputes  over  the  whole  of  the 
Commonwealth,  but  only  over  so  much  of 
the  Commonwealth  as  may  be  affected  by 
those  disputes.  It  therefore  imposes  upon 
the  various  states  the  necessity  for  having 
courts  of  conciliation  and  arbitration  to 
deal  with  the  matters  affecting  their 
states  only.  That  seems  to  me 
to  be  an  admission  of  the  principle — a 
principle  which  I  think  must  be  admitted 
in  the  present  circumstances — that  any- 
thing whatever  in  the  nature  of  govern- 
ment or  administration  which  can  be 
better  dealt  with  by  a  state  than  by  the 
[Mr.  Barton. 


Commonwealth  shall  be  left  to  the  state. 
I  claim  Mr.  Deakin's  emphatic  indorse- 
ment of  that  principle,  and  I  claim  his 
vote,  because  his  vote  if  he  goes  with  me 
will  affirm  the  principle.  It  surely  must 
be  better  for  the  employes  that  their  dis- 
putes should  be  settled  by  courts  which 
know  all  the  circumstances,  which  under- 
stand the  condition  of  things  best,  than 
that  they  should  be  sett  fed  by  possibly 
a  distant  tribunal  which  is  ignorant  of 
the  environment  and  particular  condi-' 
tions  affecting  any  industry  in  any  one 
of  the  states.  We  have  heard  to-day 
something  about  the  fixing  of  a  rate  of 
wage  by  the  federal  authority.  That 
would  be  an  absolute  impossibility  in  the 
different  states. 

Mr.  Deakin.— Is  there  power  to  do  it  ? 
I  do  not  think  there  is. 

Sir  EDWARD  BRADDON.— That  is 
mentioned  as  one  of  the  contingent 
powers. 

Mr.  Kingston. — That  was  said  by  an 
objector. 

Sir  EDWARD  BRADDON— And  a 
necessary  power  to  be  exercised  for  the 
effective  settlement  of  a  dispute. 

Mr.  Kingston. — That  was  said  by  a 
critic. 

Mr.  O'Connor.  —  It  must  be  so. 

Sir  EDWARD  BRADDON.— And  as  in 
the  case  of  wages,  which  necessarily  vary 
according  to  varying  conditions  within 
o  state,  so  it  must  be  remembered  that 
there  are  many  other  matters  which  are 
largely  ruled  and  governed  by  local  con- 
ditions. I  see  the  matter  just  as  strongly 
now  as  I  did  in  Adelaide.  I  see  that  it  is 
a  matter  which  should  be  left  to  the  ad- 
judication of  the  states  ;  and  I  would  urge 
further  that,  by  the  interference  of  the 
Commonwealth  Government  in  matters 
affecting  the  different  states  as  to  in- 
dustrial disputes,  there  will  be  a  proba- 
bilit}r,  possibly  more  than  a  probability,  of 
very  serious  friction  arising  between  the 
Commonwealth  and  the  states.  When 
the  honorable  member  who  moved  this 
amendment  rose,  I  quite  thought  that  he 
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rose  with  the  intention  of  withdrawing  it. 
After  seeing  that  that  amendment,  moved 
by  himself  as  an  extreme  liberal,  and 
supported  by  some  as  extreme  liberals, 
came  to  be  supported  by  extreme  conser- 
vatives, or  I  may  say  tories,  I  was  all 
the  more  confirmed  in  that  idea  when  he 
admitted  that  the  support  of  my  right 
honorable  friend  (Sir  John  Forrest)  almost 
convinced  him  that  he  had  better  leave 
this  matter  alone. 

Mr.  McMillan.  — Perhaps  he  will  with- 
draw it  now. 

Sir  EL  WARD  BRADDON.—  I  thought 
he  would  then,  and  I  hope  he  will  now 
withdraw  it  as  something  which  will  not 
be  to  the  interest  of  labour  or  to  the  interest 
of  the  states. 

Question  —  That  the  new  sub-section 
proposed  to  be  inserted  be  so  inserted — 
put. 

The  committee  divided — 

Ayes      ...  ...  ...     22 

Noes       ...  ...  ...     19 

Majority  for  the  sub-section     ...       3 


Ayes. 

Abbott,  Sir  J.  P. 

Howe,  J.  H. 

Berry,  Sir  G. 

Isaacs,  I.  A. 

Briggs,  H. 

James,  W.  H. 

Clarke,  M.  J. 

Kingston,  C.  C. 

Cockburn,  Dr.  J.  A 

Lee  Steere,  Sir  J.  G. 

Crowder,  F.  T. 

Peacock,  A.  J. 

Deakin,  A. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Trenwith,  W.  A. 

Gordon,  J.  H. 

Turner,  Sir  G. 

Hackett,  J.  W. 

Hassell,  A.  Y. 

Teller. 

Holder,  F.  W. 

Higgins,  H.  B. 

Noes. 

Barton,  E. 

McMillan,  W. 

Braddon,  Sir  E.  N. 

C.    Moore,  W. 

Brown,  N.  J. 

O'Connor,  R.  E. 

Carruthers,  J.  H. 

Reid,  G.  H. 

Douglas,  A. 

Venn,  H.  W. 

Downer,  Sir  J.  W. 

Walker,  J.  T. 

Fysh,  Sir  P.  0. 

Wise,  B.  R. 

Glynn,  P.  M. 

Zeal,  Sir  W.  A. 

Grant,  C.  H. 

Teller. 

Henning,  A.  H. 

Symon,  J.  H. 

Pairs. 

Ayes. 

Noes. 

Dobson,  H. 

Fraser,  S. 

Henry,  J. 

Lewis,  N.  E. 

Question  so  resolved  in  the  affirmative. 

Sub-section  (35).  — Matters  referred  to  the 
Parliament  of  the  Commonwealth  by  the  Par- 
liament or  Parliaments  of  any  state  or  states, 
but  so  that  the  law  shall  extend  only  to  the 
state  or  states  by  whose  Parliament  or  Par- 
liaments the  matter  was  referred,  and  to 
such  other  states  as  may  afterwards  adopt  the 
law. 

Mr.  DEAKIN  (Victoria).— I  wish' to 
call  attention  to  this  sub-section,  which, 
like  several  others  in  this  portion  of  clause 
52,  represents  a  power  first  conferred  upon 
the  Federal  Council,  but  which,  as  it  ap- 
pears to  me,  if  allowed  to  remain  in  its 
present  restricted  form — suitable  enough 
as  that  may  have  been  to  the  Federal 
Council — is  altogether  unsuitable  to  the 
differing  conditions  of  the  Federal  Parlia- 
ment. In  the  original  draft  of  the  Federal 
Council  Bill  the  proposal  was  framed  in 
clause  16  as  follows: — 

The  Governors  of  any  two  or  prfore  of  the 
colonies  may,  upon  an  address  of  the  Legisla- 
tures of  such  colonies,  refer  for  the  considera- 
tion and  determination  of  the  Council  any 
questions  relating  to  those'  colonies  or  their 
relations  with  one  another,  ajy  the  Council 
shall  thereupon  have  authorit^to  consider  and 
determine  by  Act  of  Council  the  matter  so 
referred  to  it. 

The  draftsman  who  advised  the  Imperial 
Government  altered  that  including  it  in 
section  15  of  the  Imperial  Act  constituting 
a  Federal  Council,  where  it  forms  the  last 
part  of  sub  section  (*).  The  first  part  of  the 
sub-section  gives  the  Federal  Council  legis- 
lative authority  in  respect  to  the  several 
matters  following,  and  the  clause  before 
us,  freely  translated,  follows  : — 

Any  other  matter  of  general  Australasian  in- 
terest with  respect  to  which  the  Legislatures  of 
the  several  colonies  can  legislate  within  their 
own  limits,  and  as  to  which  it  is  deemed  de- 
sirable that  there  should  be  a  law  of  general 
application. 

Now,  that  appears  to  be  ample  for  all  the 
legislation  which  the  Federal  Council 
could  have  dealt  with.  That  body  has 
no  Executive,  has  no  Budget,  and  under- 
takes  no    expenditure.       That     body    is 
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the  mere  creature  of  the  colonies, 
is  dependent  upon  them,  except  within 
a  very  limited  area,  and,  in  fact,  alto- 
gether for  any  expenditure  it  may  bo 
necessary  to  incur.  Now,  during  the 
discussion  of  the  question  of  old-age  pen- 
sions, when  I  referred  to  the  possibility 
of  that  matter  being  dealt  with  under 
this  sub-section,  I  evoked  a  comment  from 
Sir  John  Downer,  which  called  my  atten- 
tion in  a  particularly  pointed  way  to  a 
present  weakness  of  the  sub-section  in 
this  respect.  It  may  well  be  that  some 
matters  referred  by  the  several  state 
Parliaments  to  the  Federal  Parliament,  in 
order  that  common  legislation  may  be 
passed  for  one  or  more  colonies,  may  re- 
quire legislation  involving  some  expendi- 
ture— expenditure  which  must  be  under- 
taken in  order  to  give  effect  to  that 
legislation.  Tt  might  be  for  the  ordinary 
machinery  administration  —  the  payment 
of  salaries  of  certain  officers — or  it  might 
be  the  power  to  levy  certain  fees  and 
collect  certain  charges  ;  or  it  might  involve 
direct  taxation;  but  in  all  such  cases  it 
appears  to  me  that  the  present  sub- sec- 
tion may  be  inadequate.  For  instance,  if 
reference  be  made  to  sub-section  (3)  of  this 
clause  52  it  will  be  found  that  the  Fede- 
ral Parliament  has  only  the  power  to  raise 
money  by  systems  of  taxation  which  shall 
be  uniform  throughout  the  Commonwealth. 
Consequently,  if  any  legislation  referring  to 
any  less  number  of  the  colonies  than  the 
whole  of  the  colonies,  and  which  involved 
any  expenditure,  was  passed  by  the  Federal 
Parliament,  although  those  colonies  were 
willing  to  vote  that  expenditure,  the  Fede- 
ral Parliament  might  have  no  power  to 
raise  that  money.  The  only  possible 
means  of  the  Federal  Parliament  obtain- 
ing that  power  would  be  if  it  were  con- 
ferred in  the  provisions  of  the  referring 
statutes  passed  by  the  referring  colonies, 
but  unless  those  provisions  exactly  agreed 
— and  agreement  would  be  extremely  dif- 
ficult to  arrive  at — the  probability  is  that 
the  law  would  bo  inharmonious  and  fail 
in  itrt  effect.  I  would  suggest  to  tho 
[Mr.  D&ahin. 


leader  of  the  Convention  that  he  should 
consider  whether  there  should  not  be  such 
a  modification  of  sub-section  (3),  which 
provides  for  the  raising  of  money  by  the 
Commonwealth,  as  would  allow  of  a  refer- 
ence by  two  or  three  colonies  desiring 
to  intrust  the  Federal  Parliament  with  the 
task  of  framing  legislation  for  them,  and 
enabling  the  Federal  Parliament,  if  so 
called  upon,  to  provide  for  the  raising  of 
the  necessary  revenue  in  those  colonies. 
That  would  be  one  means  of  meeting  the 
difficulty.  Another  means  might  be  that 
when  two  or  more  colonies  had  deter- 
mined, under  sub-section  (35),  to  refer  to 
the  Commonwealth  Parliament  any  matter 
which  required  the  raising  of  money 
from  their  citizens,  it  should  be  possible 
for  the  Commonwealth,  in  regard  to 
those  particular  matters,  to  provide  for 
the  necessary  taxation  to  be  levied  in 
those  colonies  by  the  central  authority, 
instead  of  leaving  them  to  the  very  diffi- 
cult task  of  coming  to  an  independent 
agreement  among  themselves  as  to  all  the 
details  of  the  method  by  which  the  money 
should  be  provided. 

Mr.  GLYNN.^Strike  the  sub-section  out. 

Mr.  Symon. — That  is  the  best  solution 
of  the  difficulty. 

Mr.  DEAKIN.— That  may  be  so. 

Mr.  Glynn. — We  may  have  a  conflict 
of  laws  under  the  sub-section. 

Mr.  Barton.— Such  laws  can  only  apply 
to  the  referring  states  themselves. 

Mr.  DEAKIN. — They  would  not  Be,  in 
the  strict  sense  of  the  term,  federal  laws. 

Mr.  Barton. — No,  they  would  only 
apply  to  the  states  which  referred  the 
matters  to  the  Federal  Parliament. 

Mr.  DEAKIN.— Exactly ;  but  those  laws. 
can  be  adopted  by  the  other  states.  If 
two  or  three  colonies  join  in  requesting 
the  Federal  Parliament  to  pass  a  statute 
on  a  particular  matter  applying  only 
to  those  two  or  three  colonies,  and 
that  law  has  been  enacted  and  proved 
to  work  well,  the  remaining  colonies  of 
the    group    may    adopt    it,    and    finally 
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you  may  have  the  Commonwealth  in  this 
position,  that  every  colony  in  the  group 
has  adopted,  as  far  as  it  can  adopt,  that  par- 
ticularlaw,  which  then  ought  to  be  a  federal 
Jaw.  This  contingency  is  perhaps  provided 
for.  That  being  so,  it  becomes  necessary 
for  us  to  consider  whether  we  should  not 
also  provide  for  the  other  contingency.  If 
all  the  states  of  the  group  except  one, 
or  if  three  of  the  larger  colonies,  or 
any  three  of  the  colonies,  required  a  com- 
mon statute  in  regard  to  a  particular  sub- 
ject, and  the  administration  of  that  statute 
involved  the  raising  of  money,  the  Federal 
Government  ought  to  be  able  to  provide 
for  the  levying  of  that  money  under  the 
same  law  if  so  requested  by  those  con- 
cerned. 

Sir  George  Turner.— Will  you  briefly 
restate  the  point  1 

Mr.  DEAKIN.— My  point  is  that  by 
the  requests  of  different  colonies  at  differ- 
ent times  you  may  arrive-  at  a  position  in 
which  all  the  colonies  have  adopted  a  par- 
ticular law,  and  it  is  necessary  for  the  work- 
ing of  that  law  that  certain  fees,  charges, 
or  taxation  should  be  imposed.  That  law 
now  relates  to  the  whole  of  the  Union,  be- 
cause every  state  has  come  under  it.  As 
I  read  clause  52,  the  Federal  Parliament 
will  have  no  power,  until  the  law  has 
thus  become  absolutely  federal,  to  im- 
pose taxation  to  provide  the  necessary 
revenue  for  carrying  out  that  law. 
Another  difficulty  of  the  sub-section  is  the 
question  whether,  even  when  a  state  has 
referred  a  matter  to  the  federal  authority, 
and  federal  legislation  takes  place  on  it, 
it  has  any — and  if  any,  what — power  of 
amending  or  repealing  the  law  by  which 
it  referred  the  question  1  I  should  be 
inclined  to  think  it  had  no  such  power, 
but  the  question  has  been  raised,  and 
should  be  settled.  I  should  say  that, 
having  appealed  to  Csesar,  it  must  be 
bound  by  the  judgment  of  Caesar,  and 
that  it  would  not  be  possible  for  it  after- 
wards to  revoke  its  reference.  It  appears 
to  me  that  this  sub-section,  which  is 
certainly     one    of     the     very     valuable 


sub-sections  of  this  clause,  affording,  as  it 
does,  means  by  which  the  colonies  may  by 
common  agreement  bring  about  federal 
action,  without  amending  the  Constitution, 
needs  to  be  rendered  more  explicit.  One 
point  more  especially  which  needs  to  be 
rendered  clear  is  whether,  when  we  have  this 
federal  action,  there  shall  not  be  a  federal 
means  of  providing  for  the  necessary  revenue 
that  may  be  required  or  for  imposing  the 
necessary  charges  under  such  legislation. 

Sir  Jokn  Downer. — Is  that  not  implied? 

Mr.  DEAKIN.— If  it  is  implied,  would 
it  not  be  best  to  make  it  explicit  1  The 
parentage  of  this  clause,  as  I  have  shown 
— originating  as  it  does  in  a  body  with 
practically  no  financial  power — casts  a 
certain  suspicion  on  that  reading  of  it, 
although,  of  course,  the  provision  when 
embodied  in  this  Act  would  have  a  different 
effect.  Still,  why  not  make  it  clear 
whether  we  mean  that,  when  the  Federal 
Parliament  has  passed  federal  legislation 
for  some  of  the  colonies,  we  shall  allow 
that  same  legislation  to  deal  with  any 
necessary  raising  of  revenue  from  those 
colonies  which  may  be  required  to  give 
effect  to  the  legislation  1 

Dr.  QUICK  (Victoria).— I  think  the 
point  taken  by  my  honorable  friend  (Mr. 
Deakin)  is  one  well  worthy  of  the  considera- 
tion of  the  Drafting  Committee,  and  pro- 
bably the  difficulty  to  which  he  has  drawn 
attention  could  be  obviated  by  some  such 
provision  as  that  which  he  suggested. 
But  this  matter  has  struck  me  also 
from  another  point  of  view,  and  it 
seems  to  me  that  the  provision  affords  an 
easy  method  of  amending  the  Federal  Con- 
stitution, without  referring  such  amend- 
ments to  the  people  of  the  various 
states  for  their  assent.  Now,  either 
when  the  state  Parliaments  have  re- 
ferred these  matters  to  the  Federal 
Parliament,  and  the  Federal  Parliament 
has  dealt  with  such  matters,  that  becomes 
a  federal  law,  and  cannot  afterwards  be 
repealed  or  revoked  by  the  state  Parlia- 
ments— that  is  one  position,  and  in  that 
case,  of  course,   the  reference  once  made 
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is  a  reference  for  all  time,  and  cannot  be 
revoked,  so  that  to  that  extent  it  becomes 
an  amendment  of  the  states'  Constitution, 
incorporated  in  and  engrafted  on  the 
Federal  Constitution  without  the  consent 
of  the  people  of  the  various  states.  On 
the  other  hand,  if  that  be  not  so,  and  the 
states  can,  after  making  such  reference, 
repeal  such  reference,  what  is  the  result? 
You  have  a  constant  state  of  change — 
no  guarantee  for  continuity  or  perma- 
nence— in  this  class  of  laws,  and  this 
might  lead  to  a  great  deal  of  confusion  and 
a  most  unsatisfactory  state  of  things.  My 
principal  objection  to  the  provision  is 
that  it  affords  a  free  and  easy  method  of 
amending  the  Federal  Constitution  with- 
out such  amendments  being  carried  into 
effect  in  the  manner  provided  by  this  Con- 
stitution. 

Mr.  Barton. — I  cannot  understand  how 
it  gives  an  opportunity  of  amending  the 
Federal  Constitution. 

Dr.  QUICK. — In  this  way.  At  present 
clause  52,  which  we  are  now  discussing, 
deals  with  the  powers  of  the  Federal  Par- 
liament. It  defines  those  powers  in  spe- 
cific terms,  in  specific  paragraphs.  Very 
well.  Then,  if  under  this  sub-section 
power  be  given  to  the  state  Parliaments  to 
refer  other  matters  to  the  Federal  Parlia- 
ment, to  that  extent  the  powers  of  the 
Federal  Parliament  are  enlarged,  and 
therefore  there  is  an  enlargement  of 
the  Constitution.  This  enlarges  the  power 
of  the  Federal  Parliament,  and  when  a  law 
is  passed  by  the  Federal  Parliament,  it 
becomes  binding  on  the  citizens  of  the 
states  the  Parliaments  of  which  have  made 
reference;  and  if  these  laws  are  binding,  I 
say  they  become  federal  laws,  and  those 
federal  laws  may  be  administered  by 
federal  courts.  Consequently,  these  re- 
ferred powers  become  federal  powers,  and 
to  that  extent  this  becomes  a  means  of 
amending  the  Federal  Constitution. 

An    Honorable    Member. — The    state 
Parliaments  may   refer  some   subjects  to 
the  Federal  Parliament  without  the  con- 
sent of  the  people. 
[Dr.  Quick. 


Dr.  QUICK.— True,  the  state  Parlia- 
ments may  refer  some  subjects  to  the 
Federal  Parliament  without  the  consent  of 
the  people  of  the  states — that  is  my  point 
— and  to  that  extent  the  powers  become 
grafted  on  the  Federal  Constitution  in  a 
manner  directly  different  from  the  mode 
provided  by  this  Constitution. 

Mr.  Barton. — You  can  make  amend- 
ments in  your  Constitution  without  re- 
ferring to  the  people. 

Dr.  QUICK.— That  is  so,  but  there  is  a 
distinct  provision  here  that  there  is  to  be 
no  amendment  of  the  Constitution  without 
first  such  amendment  being  passed  by  the 
Federal  Parliament,  and  then  submitted 
to  the  people  of  the  states,  and  there  must 
be  a  majority  of  the  people  and  a  majority 
of  the  states  before  such  amendment  can 
become  law.  In  this  case  also,  I  have  to 
use  an  expression  which  has  been  fre- 
quently indulged  in  by  Mr.  Symon,  that 
another  mischievous  result  will  follow  from 
this  power  of  reference.  Supposing  a  state 
Parliament  is  troubled  and  bothered  with 
an  agitation  upon  a  certain  question — say, 
that  of  old-age  pensions — and  the  state 
wants  to  get  rid  of  a  troublesome  problem, 
it  may  simply,  out  of  its  inclination  to 
get  rid  oi  the  difficulty,  pass  a  Referring 
Bill  shunting  the  question  on  to  the  Fede- 
ral Parliament,  and  the  matter  may  there 
be  hung  up  on  account  of  other  diffi- 
culties. Once  a  state  has  referred  a 
matter  to  the  Federal  Parliament  of 
course  it  cannot  deal  with  it  itself. 

Mr.  Barton. — And  it  cannot  repeal  the 
law  referring  the  matter. 

Dr.  QUICK.— There  seems  to  be  a  dif- 
ference of  opinion  on  that  point.  I  my- 
self agree  with  the  Premier  of  Victoria 
that  there  is  power  to  repeal,  and,  conse- 
quently that  the  power  of  reference  is  not 
an  ultimate  power ;  it  may  be  repealed, 
and  what  is  the  result  ?  It  would  lead  to 
a  most  unsatisfactory  state  of  affairs. 
My  view  is  that  the  sub-section  should  be 
struck  out  altogether. 

Mr.  SYMON  (South  Australia).  —  I 
think  we  are  greatly  indebted  to  Mr.  Dcakin 
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and  Dr.  Quick  for  raising  this  ques- 
tion. The  only  wonder  is  that  it  has  not 
struck  us  at  an  earlier  stage  of  our  pro- 
ceedings how  very  mischievous — to  repeat 
a  word  which  has  just  been  attributed 
to  me — this  sub-section  may  possibly  be- 
come. I  do  not  know  whether  a  state, 
after  referring  a  particular  subject  of 
legislation  to  the  Federal  Parliament 
could  not  revoke  the  reference.  My  own 
personal  view  is  that  it  could.  It  could 
revoke  the  reference,  but  if  the  Federal 
Parliament  has  acted  upon  that  reference, 
and  legislated  upon  it,  then  I  think  that 
legislation  becomes  federal  legislation,  and 
could  not  be  revoked  or  interfered  with 
in  any  way  by  the  State.  If,  as  Mr. 
Deakin  has  said,  they  have  appealed 
to  Caesar,  they  must  be  bound  by 
Caesar's  decree,  Caosar  in  this  case 
being  the  Federal  Parliament.  The  law 
so  passed  by  the  Federal  Parliament  would 
become  federal  law  for  all  time  until  the 
Federal  Parliament  repealed  it.  Now,  if 
the  state  happened  to  change  its  mind  on 
this  particular  matter,  what  would  be  the 
result  1  The  reference  to  the  Federal  Par- 
liament may  have  been  a  mere  political 
contrivance  for  the  moment,  as  Dr.  Quick 
has  pointed  out,  to  get  rid  of  some  trouble- 
some question.  Put  if  the  state  at  some 
future  period  desired  to  legislate  on  its 
own  account,  and  to  deal  with  the  matter, 
which  perhaps  was  a  matter  of  purely  local 
concern,  it  would  be  faced  with  another 
portion  of  the  Constitution,  which  says 
that  no  state  law  shall  prevail  if  it 
is  in  conflict  with  the  federal  law 
A  majority  in  Parliament,  in  order  to  get 
rid  of  a  difficulty,  might  refer  it  to  the 
federal  authority,  and  then  we  might  find 
subsequently  the  people  of  the  state  ham- 
pered by  the  impossibility  of  their  retrac- 
ing their  steps,  and  carrying  out  legisla- 
tion which  they  considered  necessary  and 
desirable.  I  think,  myself,  that  the  better 
way  would  be  to  strike  out  this  provision 
altogether.  It  is  inconsistent,  it  seems  to 
me,  with  the  foundation  of  our  Federal 
Government.      We   declare   here    specific 


powers  to  be  intrusted  to  the  Federal 
Parliament,  and  by  those  we  should  abide, 
except  so  far  as  the  matter  is  controlled 
by  sub-section  (36).  It  ought  not  to  be 
competent  for  any  state  to  get  rid  of  a 
troublesome  matter  of  legislation  by  say- 
ing— "  We  will  refer  this  to  the  Federal 
Parliament."  It  is  obvious  that,  as 
has  been  pointed  out  by  Dr.  Quick, 
this  provision  would  extend  powers  to 
the  Federal  Parliament  to  a  degree 
which  would  depend  upon  the  hazard  of 
the  moment.  Now  we  are  doing  all  we 
can,  by  debating  the  matter  day  after  day, 
to  secure  that  those  powers  may  be  as 
precise  as  possible,  and  be  brought  within 
the  limits  of  the  necessities  of  the  case. 
But  here  we  are  giving  to  any  state  the 
power  of  sending  on  to  the  Federal  Parlia- 
ment, for  debate  and  legislation,  some 
matter  which  it  is  purely  for  themselves 
to  deal  with,  and  I  do  not  think  we  ought 
to  put  it  in  the  power  of  states  to,  relieve 
themselves  from  their  own  responsibilities 
in  legislation  or  administration  by  any 
such  easy  contrivance  as  this  might  turn 
out  to  be.  I  think  the  provision  is  really 
in  by  mistake.  I  was  not  aware  until 
it  was  pointed  out  by  Mr.  Deakin,  that 
it  had  its  origin  in  connexion  with 
the  Federal  Council  Act,  though  I  know 
it  exists  there.  It  might  be  applicable  in 
that  case,  but  it  is  not  applicable  to  the 
Federal  Government  we  are  now  seeking 
to  establish.  I  would  also  point  out  that 
sub-section  (36)  really  gives  a  very  wide 
power  in  connexion  with  the  exercise  of 
legislative  authority  to  the  Federal  Par- 
liament, a  power  which  I  fancy  would, 
if  it  were  desired  to  extend  power  to 
the  Federal  Parliament,  meet  the  case. 
Sub-section  (36)  enables  the  Federal 
Parliament  to  make  laws  with  respect 
to— 

The  exercise  within  the  Commonwealth,  at 
the  request  or  with  the  concurrence  of  the  Par- 
liaments of  all  the  states  concerned,  of  any 
legislative  powers  which  can  at  the  establish- 
ment of  this  Constitution  be  exercised  only 
by  the  Parliament  of  the  United  Kingdom  or 
by  the  Federal  Council  of  Australasia. 


220 


Commonwealth  of 


[27  Jan.,  1898.J 


Australia  Bill. 


Mr.  Deakin. — That  is  a  different  thing 
altogether. 

Mr.  SYMON.—I  am  not  quite  sure 
whether  that  is  a  desirable  provision  to 
leave  in. 

Mr.  Isaacs. — It  is  much  too  large  j  I 
intended  to  call  attention  to  it. 

Mr.  SYMON.—I  think  this  matter  was 
brought  up  before,  and  it  is  a  much  more 
serious  matter  than  honorable  members 
might  at  the  first  glance  bo  disposed  to 
think.  I  believe  it  would  enable  states, 
in  a  matter  of  purely  local  legislation,  to 
refer  the  matter  to  the  Federal  Parliament 
for  it  to  deal  with.  I  have  not  referred  to 
the  provisions  of  the  Federal  Council  Act, 
but  I  think  the  concluding  words  of  sub- 
section (36),  if  left  in  at  all,  should  cer- 
tainly be  very  carefully  considered.  I  do 
not  know  what  they  mean  or  how  exten- 
sive they  may  be. 

Mr.  Dobson. — Could  you  give  any 
illustration  of  a  matter  which  would  be 
referred  to  the  Federal  Parliament  by  one 
of  the  colonies  ? 

Mr.  SYMON.— Not  of  what  would  be 
referred,  but  of  what  might  be  referred. 
I  will  choose  one  which  it  might  be  very 
proper  for  us  to  refer  to  the  Federal 
Parliament — the  question  of  the  disputed 
boundary  between  South  Australia  and 
Victoria.  The  reference  would  probably 
be  quite  ineffective,  as  the  Federal  Parlia- 
ment would  not  deal  with  a  subject  of 
that  kind  at  the  invitation  of  one  state. 

Mr.  Barton. — If  they  did  the  settle- 
ment could  only  extend  to  that  state. 

Mr.  SYMON.— But  look  at  the  invita- 
tion which  this  would  give  for  the  en- 
gendering of  heat,  passion,  and  discussion 
in  the  Federal  Parliament.  Look  at  the 
difficulties  that  would  be  raised  on  the 
part  of  the  Federal  Parliament  in  having 
a  matter  of  that  kind  brought  under  its 
notice  at  all.  There  might  be  other 
matters  of  social  concern,  and  one  was 
mentioned  by  Mr.  Deakin,  that  of  old-age 
pensions. 

Mr.  Dobson. — That  would  hardly  come 
under  this  provision.  The  financial  part 
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of  it  would  operate  against  its  being  re- 
ferred. 

Mr.  SYMON.— As  Mr.  Deakin  has  put 
it,  supposing  such  questions  were  referred, 
how  is  the  Federal  Parliament  to  deal 
with  them  without  some  enabling  powers 
with  regard  to  finance  1 

Mr.  O'Connor. — If  a  state  referred  a 
question  of  state  finance  it  might  be  dealt 
with. 

Mr.  SYMON.  —  Does  the  honorable 
member  say  that  that  would  be  a  desir- 
able thing  to  do  ? 

Mr.  Barton. — Is  it  not  for  the  people  of 
the  state  to  determine  whether  it  is  desir- 
able? 

Mr.  SYMON. — Is  it  desirable  to  shunt 
on  to  the  Federal  Parliament  a  power  that 
we  have  not  settled  in  the  Constitution  % 
Would  not  this  reduce  the  powers  of  the 
federal  authority  to  a  mere  fluctuating 
quantity  1  My  view  is  that  we  should 
strike  this  provision  out  altogether,  and 
amend  if  necessary  the  succeeding  sub- 
section (36).  We  could  then  do  whatever 
may  be  desirable  within  proper  limits. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  cannot  see  any  of  the  difficulties  which 
Mr.  Deakin,  Mr.  Symon,  and  Dr.  Quick 
anticipate  in  connexion  with  this  sub- 
section. This,  of  course,  is  to  be  an  in- 
elastic Constitution,  which  can  only  be 
altered  after  great  thought  and  with  much 
trouble.  We  define  what  are  to  be  the 
boundaries  of  the  Constitution  of  the 
Commonwealth.  We  leave  everything 
else  to  the  states.  It  may  be  that  ques- 
tions may  afterwards  arise  which  concern 
one,  two,  or  three  states,  but  which  are 
not  sufficiently  great  to  require  a  complete 
revision  of  the  whole  Constitution,  with  all 
the  troublesome  proceedings  that  have  to 
be  taken  to  bring  about  a  reform.  It 
would  much  facilitate  matters  if  these 
questions  could  be  referred  to  the  Federal 
Parliament. 

Mr.  Deakin. — It  would  not  be  an  easy 
process.  You  know  how  hard  it  is  to  get 
even  two  colonies  to  agree  to  anything. 
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Sir  JOHN  DOWNER.— It  would  be 
easy  compared  with  an  alteration  of  the 
Constitution. 

Mr.  Deakin. — It  would  not  be  too  easy. 

Sir  JOHN  DO  WNER.— Nothing  should 
be  too  easy.  We  have  the  power  to  alter 
the  Constitution,  but  it  is  a  power  that 
can  only  be  exercised  with  great  difficulty. 
We  also  have  a  power  of  quasi-arbitration, 
which  the  Commonwealth  Parliament  can 
exercise  in  an  easier  way,  although  not 
without  some  difficulty,  at  the  request  of 
one  or  more  states.  Now,  is  not  that  a 
good  principle  1  I  do  not  think  many 
honorable  members  will  say  it  is  not.  It 
is  suggested  that  we  are  allowing  the 
states  to  throw  upon  the  Federal  Parlia 
ment  a  responsibility  they  ought  to  take 
themselves.  My  answer  is  that  every  state 
wants  to  aggrandize  itself,  to  increase 
its  authority,  and  it  will  only  be  in  very 
extreme  cases  that  the  states  will  resort 
to  this  means  of  getting  rid  of  a  difficulty. 
In  an  extreme  case,  is  there  any  harm  in 
having  a  comparatively  easy  method  of 
reference,  not  to  troublesome  negotiations, 
nor  to  the  Imperial  Parliament,  but  to  the 
Federal  Parliament. 

Mr.  Barton. — It  might  be  impossible  to 
dispose  of  the  matter  excepting  in  that 
particular  way. 

Sir  JOHN  DOWNER.— Yes. 

Mr.  O'Connor. — Take  a  case  of  dispute 
regarding  a  boundary. 

Sir  JOHN  DOWNER.— Yes,  the  cases 
might  be  infinite.  Take  a  question  of 
disputed  territory,  for  instance.  What 
could  be  more  proper  than  that  Victoria, 
if  she  became  reasonable  for  once,  should 
say — "Look  here,  we  know  we  promised 
to  do  it  ;  we  know  we  have  broken  our 
promises  ;  we  acknowledge  our  transgres- 
sions, and  will  refer  the  matter  at  once  to 
theFederal  Parliament"  ?Who  would  blame 
her?  Certainly  not  South  Australia.  Even 
in  connexion  with  the  question  of  rivers 
some  point  might  arise  that  might  concern 
two  or  three  colonies,  and  that  could  not 
concern  all  the  colonies.  That,  again, 
might  be  a  proper  matter  for  reference, 


but  it  could  not  be  a  common  matter  of 
legislation  in  respect  of  every  state.  I 
will  now  take  the  points  Mr.  Deakin 
makes.  He  doubts  whether  this  power 
of  legislation  will  carry  with  it  a  power  of 
raising  the  necessary  money  to  give  effect 
to  the  legislation. 

Mr.  Isaacs.  —  The  states  themselves 
will  determine  that. 

Sir  JOHN  DOWNER.— Yres,  the  honor- 
able member  has  given  the  answer. 

Mr.  Deakin. — Read  it  with  sub-section 
(3). 

Sir  JOHN  DOWNER.— I  do  not  think 
that  sub-section  affects  the  matter  in  the 
slightest  degree. 

Mr.  O'Connor. — Sub-section  (3)  refers 
to  the  raising  of  mouey  for  the  purposes 
of  the  Commonwealth  itself. 

Sir  JOHN  DOWNER.— Yes,  and  it  can, 
in  my  opinion,  have  no  relation  to  this 
question.  When  a  matter  is  referred  the 
Parliament  of  the  Commonwealth  will  have 
unlimited  powers  of  legislation. 

Mr.  Deakin. — To  the  extent  of  the 
reference. 

Sir  JOHN  DOWNER.— Exactly;  but 
the  Parliament  will  be  entitled  to  make  a 
law  about  it  which  will  be  as  good  as 
any  other  law.  The  only  thing  is  that  it 
will  be  limited  in  its  area  of  application. 
Within  the  limits  of  the  reference,  it  could 
deal  with  finances  or  any  other  question. 
I  can  see  no  difficulty  at  all  in  carrying 
out  the  sub-section  in  that  respect,  and  I 
do  not  think  that  it  wants  any  addition. 
We  have  practically  to  consider  this  from 
the  point  of  view  of  a  question  of  policy. 
Is  it  worth  while  to  leave  to  the  states  a 
power  of  referring  disputed  questions  that 
may  concern  one  or  more,  but  may  not 
concern  all  1  What  possible  difficulty  can 
there  be  ?  It  may  be  said  that  this  should 
be  left  to  the  people,  but  the  Parlia- 
ment can  decide.  This  Bill,  before  it 
can  go  home  and  can  assume  the  form  of 
an  Imperial  statute,  will  have  to  be  sub- 
mitted to  a  referendum  of  the  people  of 
each  colony.  It  is  only  after  that  has 
been  done  that  it  can  be  made  an  Imperial 
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statute,  and  why  should  we  not  give  this 
power  of  reference  to  the  states  if  it  is  a 
power  that  would  work  well  ?  For  my  own 
part,  I  do  not  think  the  sub-section  requires 
even  verbal  amendment.  It  will  work 
quite  well  as  it  is  so  far  as  machinery  is 
concerned.  In  regard  to  the  principle,  I 
think  it  is  a  very  advisable  power  to  confer, 
and  I  hope  the  sub-section  will  be  agreed  to. 
Mr.  ISAACS  (Victoria) .— My  hon- 
orable friend  (Sir  John  Downer)  has  put 
in  better  language  than  I  could  have  em- 
ployed many  of  the  views  I  was  going  to 
present  to  the  Convention.  The  object  of 
the  sub-section  I  take  to  be  this.  The 
foregoing  sub-sections  deal  with  matters 
upon  which  authority  is  to  be  given  to  the 
Federal  Parliament  to  legislate  with  regard 
to  all  the  colonies.  They  are  admittedly 
matters  of  common  concern.  Then  it  was 
thought  that  there  might  be  other  matters 
that  might  turn  out  to  be  matters  of  com- 
mon concern,  but  that  ar*e  not  yet  re- 
garded as  such  or  have  not  yet  arisen 
in  any  way.  In  the  course  of  the  ex- 
istence of  the  Commonwealth  questions 
may  arise  that  we  do  not  foresee,  and 
without  any  amendment  of  the  Constitu- 
tion the  states  may  if  they  choose  refer 
them  to  the  federal  power.  Or  it  may  be.  that 
any  two  states,  unable  each  of  them  sepa- 
rately to  legislate  beyond  their  own  boun- 
daries, may  ask  that  this  power  to  legislate 
may  be  given  to  them  without  the  neces- 
sity to  go  to  the  federal  authority.  It  is 
perfectly  plain  that  two  separate  states, 
even  if  they  legislate  in  exactly  the  same 
terms,  cannot  carry  the  effect  of  their  laws 
beyond  their  own  boundaries.  There  may 
be  a  difficulty,  political  or  otherwise,  as  to 
leaving  it  in  the  power  of  any  one  state  to 
refer  to  the  Federal  Parliament  matters  of 
purely  local  concern.  If  there  be  any  ob- 
jection on  that  ground,  I  suggest  that  it  can 
be  got  rid  of  by  saying  that  this  power  shall 
be  limited  to  matters  which  may  be  re- 
ferred by  two  or  more  states  to  the  Federal 
Parliament.  That,  I  think,  would  obviate 
any  of  the  difficulties  which  Mr.  Symon  has 
foreshadowed,  and  would  carry  out  what 
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we  really  want.  No  state,  so  far  as  I  can 
imagine,  requires  to  refer  to  the  Federal 
Parliament  the  passing  of  any  law  that  is 
to  affect  itself  alone.  But  if  it  agrees 
with  another  state  that  some  law,  not  to 
be  of  universal  application  throughout  the 
Commonwealth,  but  to  affect  it  and  that 
other  state  alone,  should  be  passed,  power 
should  be  given  in  some  such  clause 
as  this  to  ask  the  Federal  Parliament  to 
enact  that  what  both  states  desire  shall 
be  of  common  application  to  them. 

Mr.  Symon. — Could  you  put  that  in 
sub-section  (36)  1 

Mr.  ISAACS. — I  do  not  wish  to  antici- 
pate what  I  have  to  say  upon  sub- section 
(36).  I  think  that  that  sub-section  re- 
quires amendment,  and  that  it  is  too  large 
for  more  reasons  than  one.  But  in  my 
opinion  the  object  of  sub-section  (35)  would 
be  better  obtained  by  striking  out  the 
power  of  one  state  to  refer  its  own  purely 
local  concerns  to  the  Legislature  of  the 
Federation,  and  by  limiting  this  power  to 
cases  where  two  or  more  states  desire  to 
be  bound  by  the  federal  authority. 

Mr.  Barton. — Does  the  honorable  and 
learned  member  say  that  sub-section  (36) 
is  too  large?  I  would  like  to  mention 
that  we  left  out  some  restricting  words 
because  we  thought  that  the  provision 
was  restricted  by  the  whole  scope  of  the 
clause. 

Mr.  ISAACS.— Well,  I  do  not  wish  to 
confuse  the  two  sub-sections.  I  think  that 
Mr.  Symon's  objections  will  be  met  if  we 
use  the  words  "  matters  referred  to  the 
Commonwealth  by  the  Parliaments  of 
any  two  or  more  states."  A  state 
Parliament  may  say — "  We  will  not 
deal  with  this  matter ;  we  will  refer 
it  to  the  Federal  Parliament."  Some  hon- 
orable members  may  think  that  a  shirking 
of  responsibility.  I  do  not  attach  any 
weight  to  that  contention,  but  I  do  not 
think  anything  is  substantially  gained  by 
keeping  in  the  provision. 

Mr.  Barton. — If  a  state  Parliament 
wants  to  shirk  its  responsibility  it  can  fall 
back  upon  the  referendum. 
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Mr.  ISAACS. — With  regard  to  the  other 
point  that  a  state  may  repeal  a  law,  I  do 
not  agree  with  that  argument.  If  a  state 
refers  a  matter  to  the  Federal  Parliament, 
after  the  Federal  Parliament  has  exercised 
its  power  to  deal  with  that  matter  the 
state  ceases  to  be  able  to  interfere  in 
regard  to  it.  Moreover,  when  the  Com- 
monwealth has  passed  a  law  at  the  re- 
quest of  any  Parliament  or  Parliaments, 
and  the  Parliament  of  a  third  state 
adopts  it,  it  adopts  a  Commonwealth  law, 
and  it  requires  the  consent  of  the  Com- 
monwealth to  get  rid  of  that  law.  In  my 
opinion,  there  is  no  power  of  repeal  with 
the  states,  and  I  feel  no  doubt  that  I  have 
read  among  the  decisions  of  the  United 
States,  one  which  is  to  the  effect,  although  I 
cannot  just  now  lay  my  hands  upon  it,  that 
when  a  state  has,  with  the  consent  of  Con- 
gress, made  certain  enactments  the  power 
of  Congress  is  required  to  repeal  those 
enactments. 

Mr.  Reid. —  Otherwise  the  provision 
would  be  perfectly  idle.  A  state  would 
refer  a  matter  to  the  Commonwealth,  and, 
not  being  pleased  with  the  precise  manner 
in  which  that  matter  was  dealt  with,  it 
would  immediately  repeal  the  law. 

Mr.  ISAACS. — Yes  ;  the  state  might 
just  as  well  pass  the  law  for  itself. 

Mr.  O'Connor. — A  law  once  passed 
under  this  provision  becomes  a  federal 
law. 

Mr.  ISAACS. — Yes,  and  nothing  less 
than  the  federal  authority  can  get  rid 
of  it. 

Mr.  BARTON  (New  South  Wales).— 
With  regard  to  the  particular  sub-section 
which  we  have  now  in  hand,  I  have  not 
been  brought  to  see  that  any  dangerous 
power  is  given  in  it,  or  that  there  is 
any  reason  for  an  alteration.  Let  us 
take  first  the  suggestion  of  the  hon- 
orable and  learned  member  (Mr.  Deakin). 
The  Federal  Parliament  can  only  deal 
with  such  matters  as  a  state  or  states 
refer  to  it.  A  state  may  refer  to  the 
Federal  Legislature  a  certain  subject  with- 
out referring,  or  expressly  excepting  from 


the  reference,  any  financial  dealing  with 
that  subject.  In  such  a  case  the  Common- 
wealth could  only  legislate  upon  the  sub- 
ject so  far  as  its  financial  aspects  were  not 
concerned.  If  the  whole  subject  were 
referred,  not  excepting  finance,  the  Com- 
monwealth could  legislate  to  the  whole 
extent  of  the  reference.  I  think  that  the 
words  used  in  the  sub-section  are  ample 
for  either  case.  The  difference  with  regard 
to  sub-section  (3)  is  this  :  It  is  plain  that 
that  sub- sect  ion  refers  only  to  the  raising 
of  money  by  any  mode  of  taxation  for 
general  Commonwealth  purposes.  Like 
all  the  rest  of  these  sub-sections,  with 
the  exception  of  one  or  two  which 
contains  special  provisions,  it  concerns 
matters  relating  to  the  "  peace,  order, 
and  good  government  of  the  Common- 
wealth," and  the  word  "  Commonwealth  " 
means  primd  facie  the  whole  Common- 
wealth. In  this  sub-section,  however, 
there  are  special  words  which  prevent  the 
law  applying  to  the  whole  Commonwealth, 
and  these  are  the  words  quoted  by  the 
honorable  and  learned  member  (Mr. 
Deakin)  : — 

But  so  that  the  law  shall  extend  only  to  the 
state  or  states  by  whose  Parliament  or  Parlia- 
ments the  matter  was  referred,  and  to  such 
other  states  as  may  afterwards  adopt  the  law. 

It  seems  to  me  that  if  there  is  any  raising 
of  money  intended  by  the  states  to  be 
delegated  to  the  Commonwealth — and  they 
can  only  delegate  their  legislative  authority 
to  a  certain  extent,  provided  for  by  the  Con- 
stitution— that  will  be  expressed  in  the 
reference,  or  it  can  be  excluded  from  any 
reference.  In  the  one  case  or  the  other  the 
Commonwealth  can  only  proceed  as  far  as 
the  extent  of  the  reference.  Then  there 
was  the  objection  of  the  honorable  and 
learned  member  (Dr.  Quick),  that  this  pro- 
vision affords  an  easy  method  of  amending 
the  state  Constitution  without  the  use  of 
the  referendum.  But  at  the  present  time 
the  state  Constitutions  do  not  provide  for 
the  use  of  the  referendum.  The  govern- 
ment of  the  states  is  by  a  majority  of  the 
representatives  of  the  people,  and  it  must 
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be  constitutionally  assumed  that  when  a 
majority  of  the  two  Houses  of  Parliament 
make  a  law  the  people  speak  through  that 
law.  If  the  people  choose  to  speak  through 
a  law  made  in  this  way,  there  is  no  evasion 
of  responsibility  when  an  appeal  was  made 
to  a  superior  authority  for  the  settlement 
of  a  difficulty  incapable  of  settlement  by 
the  relations  of  two  bodies  at  issue.  This 
is  not  a  restriction  but  an  enlargement 
of  the  legislative  powers  of  the  states, 
which  I  think  is  in  the  spirit  of  democracy, 
and  one  that  we  should  grant. 

Mr.  HOLDER  (South  Australia).— I 
want  to  ask  the  leader  of  the  Convention 
a  question,  his  answer  to  which  will  in- 
fluence my  vote  on  the  subject  before  us. 
The  sub-section  upon  which  we  are  dealing 
and  the  following  sub-section  are  the  only 
ones  which  provide  for  an  extension  of  the 
powers  of  the  Commonwealth.  I  have 
been  looking  up  the  clauses  in  Chapter 
VIII.,  and  I  do  not  see  that  under  them 
any  extension  of  the  powers  of  the  Com- 
monwealth can  be  dealt  with.  I  want  to 
know  whether  I  am  right  in  supposing 
that  under  these  clauses  no  extension  of 
the  powers  or  scope  of  the  Common- 
wealth would  be  possible,  because  I 
think  that  under  that  chapter,  if  any 
alteration  of  the  Constitution  of  the 
Commonwealth  is  desired,  the  states, 
to  obtain  it,  must  first  have  a  law  passed 
by  the  Commonwealth  Parliament  ?  Now, 
suppose  it  is  proposed  to  enlarge  the 
power  of  the  Commonwealth,  by  placing 
under  its  control  the  administration  of 
Crown  lands.  First  of  all,  the  Federal  Par- 
liament would  have  to  pass  a  law  upon  this 
subject,  and  that  law  might  be  held  to  be 
ultra  vires.  There  would  be  no  power  to 
submit  anything  to  the  electors  without 
Parliament  first  of  all  passing  a  Bill,  which, 
however,  would  be  from  the  outset  outside 
its  power.  I  should  like  to  know  from  the 
leader  of  the  Convention  whether  my  view 
of  this  matter  is  correct  ? 

Mr.  BARTON  (New  South  Wales).— 
What  I  understand  my  honorable  friend 
(Mr.  Holder)  to  ask  is  this  :  Suppose  it  were 
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desired  that  extra-legislative  power  than 
now  exists  should  be  granted  to  the  Com- 
monwealth— as,  for  instance,  to  take  under 
its  control  questions  relating  to  Crown 
lands,  and  so  on — whether  an  alteration  in 
the  Constitution  in  that  direction  would 
be  ultra  vires  ?  Now,  the  Bill  provides,  in 
Chapter  VIII.,  that  the  provisions  of  the 
Constitution  shall  not  be  altered  "  except 
in  the  following  manner ; "  which,  to  my 
mind,  means  that  if  the  processes  specified 
are  adopted  the  provisions  can  be  altered 
in  any  way.  I  take  the  provision  to  mean 
that  authority  is  given  to  the  Common- 
wealth under  the  processes  here  specified 
to  alter  this  Constitution  in  any  manner, 
so  far  as  it  deals  with  the  affairs  of 
Federated  Australia,  and  not  with  affairs 
outside  the  dominion  of  Australia.  Con- 
sequently, if  it  were  proposed  to  add  a 
legislative  power  of  the  kind  Suggested  by 
Mr.  Holder,  I  take  it  that  as  Chapter  VIII. 
provides  first  for  the  passage  of  the  pro- 
posed law  by  an  absolute  majority,  and 
then  for  a  referendum,  the  law  would 
have  no  effect  unless  the  majorities  of  the 
several  states  agreed  to  it.  So  that  not 
only  the  Commonwealth  but  the  states 
would  have  to  agree  to  the  passage  of  the 
law.  Then  any  objection  to  that  law  be- 
coming a  new  part  of  the  Constitution  of 
the  Commonwealth  would  vanish;  because, 
I  think,  so  much  authority  is  conceded  by 
Chapter  VIII. 

Mr.  KINGSTON  (South  Australia).— I 
think  that  the  difficulty  is  that  Chapter 
VIII.  does  not  give  power  for  an  amend- 
ment of  the  Constitution,  except  by  impli- 
cation, but  simply  opposes  limitations  in 
the  mode  of  the  exercise  of  the  power  of 
amendment.  I  would  suggest  to  the 
leader  of  the  Convention  that  we  might 
add  a  clause  permitting  the  alteration  of 
this  Constitution,  subject  to  the  provisions 
of  Chapter  VIII.  That  would  include 
amongst  the  powers  of  the  Parliament  a 
power  which  is  very  necessary,  and  which 
it  is  no  doubt  intended  to  give  by  the  Bill, 
but  which  is  not  at  present  provided  for  as 
clearly  as  might  be. 
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Mr.  GLYNN  (South  Australia).— In 
connexion  with  the  point  raised  by  Dr. 
Quick  that  this  provision  might  lead  to 
an  amendment  of  the  Constitution  other- 
wise than  under  clause  121,  I  would  like 
to  suggest  that  the  reference  would  be  as 
to  a  specific  point.  It  might  be  to  settle 
a  particular  matter  of  legislation,  but  not 
a  general  power.  But  we  are  still  in  this 
dilemma  :  That  the  state  might,  by  refer- 
ring the  matter  to  the  state  Parliament, 
deprive  itself  of  the  right  of  repeal,  and 
thus  take  away  the  general  power  of  legis- 
lation from  the  state  Parliament.  As  I 
understand,  a  state  Parliament  cannot  at 
present  abrogate  its  own  powers.  It  might 
pass  a  particular  Act  or  it  might  re- 
peal an  Act,  but  here  the  Parliament  of 
the  state  is  giving  away  some  power  with- 
out the  consent  of  the  people  of  the  state. 
We  are  giving  power  to  the  state  Parliament 
to  give  away  their  sovereign  powers  with- 
out the  consent  of  their  people. 

Mr.  Deakix.  —  To  commit  political 
suicide. 

Mr.  GLYNN.— That  is  really  what  it 
amounts  to.  It  certainly  requires  serious 
consideration. 

The  sub-section  wras  agreed  to. 

Sub-section  (36) — 

The  exercise  within  the  Commonwealth,  at 
the  request  or  Math  the  concurrence  of  the  Par- 
liaments of  all  the  states  concerned,  of  any 
legislative  powers  which  can  at  the  establish- 
ment of  this  Constitution  be  exercised  only  by 
the  Parliament  of  the  United  Kingdom  or  by 
the  Federal  Council  of  Australasia. 

Mr.  BARTON  (New  South  Wales.)— I 
might  mention  as  to  this  sub- section 
that  there  is  a  difference  between  its 
language  and  the  language  of  the  corre- 
sponding sub-section  in  the  Bill  of  1891. 
The  difference  is  this : — In  the  Bill  of 
1891,  after  the  words  "  legislative  powers" 
there  came  the  words  ."  with  respect  to 
the  affairs  of  the  territory  of  the  Common- 
wealth, or  any  part  of  it."  It  was  con- 
sidered unnecessary  to  retain  those  words, 
because  the  whole  scope  of  the  legislative 
authority  is  that  the  legislation  should  be 
for  the  peace  and  good  government  of  the 
[15] 


Commonwealth  itself.  Inasmuch  as  the 
Commonwealth  cannot  make  any  laws 
except  for  the  peace,  order,  or  good 
government  of  the  Commonwealth  itself, 
we  thought  that  it  could  not  make  laws 
except  with  respect  to  the  affairs  of  the 
territory  of  the  Commonwealth  or  any 
part  of  it. 

Me.  Kingston. — Will  this  give  power 
to  legislate  with  reference  to  a  part 
only  ? 

Mr.  BARTON.— Only  to  the  extent  of 
the  reference  made.  It  must  be  a  matter 
referred  with  the  consent  of  the  Parlia- 
ment, so  that  it  would  only  apply  to  the 
extent  of  the  reference  made. 

Mr.  ISAACS  (Victoria). — I  must  say 
that  I  am  not  very  clear  about  this  sub- 
section, which  has  puzzled  me  very  much. 
In  the  first  place,  the  words  "  exercise 
within  the  Commonwealth "  of  certain 
legislative  powers  are  puzzling.  All  our 
legislative  powers  are  to  be  exercised 
within  the  Commonwealth,  and  I  do  not 
know  what  the  words  mean  in  this  par- 
ticular instance  as  distinct  from  any  other 
legislative  power.  The  effect  of  the  whole 
matter  may  extend  beyond,  but  the  exer- 
cise of  the  power  is  to  be  within  the 
Commonwealth,  and  it  is  to  be  exercised 
at  the  request  or  with  the  concurrence  of 
the  Parliaments  of  the  states  concerned. 
Then  the  sub-section  uses  the  words  "  any 
legislative  powers  which  can  at  the  estab- 
lishment of  this  Constitution  be  exercised 
only  by  the  Parliament  of  the  United 
Kingdom  or  by  the  Federal  Council  of 
Australasia."  Those  last  words  will  have 
to  come  out.  Part  of  this  Act  will  come 
into  operation  as  soon  as  it  is  passed. 

Mr.  Barton. — The  covering  clauses. 

Mr.  ISAACS.— And  they  repeal  the 
Federal  Council  Act.  So  that  there  wilj  be 
no  powers  remaining  in  that  Act  at  the  time 
of  the  establishment  of  the  Constitution. 

Mr.  Barton. — This  sub-section  giving 
an  increased  authority  imports  authority 
over  the  Federal  Council  of  Australasia. 

Mr.  ISAACS. — No,  it  is  done  at  the  es- 
tablishment of  this  Constitution. 
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Mr.  Barton. — I  quite  see  that. 
Mr.  ISAACS. — If  you  keep  these  words 
In  the  final  words  will  have  no  effect. 

Mr.  Barton. — These  words  "at  the 
establishment  of  the  Constitution  "  might 
be  altered. 

Mr.  ISAACS. — One  is  inconsistent  with 
the  other,  but  I  am  looking  at  this  also. 
I  should  like  to  get  as  much  power  as 
possible  in  this  Bill.  At  the  same  time,  I 
should  not  like  to  send  it  home  saying 
that  something  should  be  altered  which  the 
Imperial  Parliament  will  be  disinclined  to 
do  seeing  that  the  universal  assent  of  the 
colonies  has  been  obtained.  Is  the  Im- 
perial Parliament  likely  to  assent  to  this — 
that  the  Federal  Parliament  ma}'  exercise, 
at  the  request  of  any  state,  any  of  the 
powers  which  the  Imperial  Legislature 
may  exercise  ?  That  is  to  say,  it  might 
exercise  powers  which  might  be  in  conflict 
with  treaties,  Imperial  legislation,  and  so 
on,  or,  at  all  events,  with  the  principles  of 
Imperial  legislation.  The  clause  is  very 
wide,  and  wants  some  modification. 

Mr.  Kingston. — It  would  be  a  Bill  liable 
to  reservation  under  the  usual  circum- 
stances. 

Mr.  ISAACS. — It  might  or  might  not 
be ;  that  would  depend  on  circumstances. 
The  power  of  reservation  is  in  the  hands 
of  the  Governor- General.  I  have  not 
the  slightest  objection  to  see  the  largest 
powers  given  to  the  Federal  Parliament  • 
but,  independent  of  verbal  criticism,  it  is 
rather  a  long  way  to  go  to  ask  the  Im- 
perial Legislature,  so  to  speak,  to  place  all 
its  powers  in  the  hands  of  the  Federal 
Legislature.  It  will  be  remembered  that 
Lord  Carnarvon  was  very  anxious  in  the 
case  of  the  Canadian  Federation  Bill  that 
no  alteration  should  be  made. 

Mr.  BARTON  (New  South  Wales).— I 
will  undertake  that  the  matters  to  which 
my  honorable  and  learned  friend  has 
referred  shall  receive  consideration  when 
the  drafting  stage  is  reached.  I  dare  say 
we  shall  have  a  short  adjournment  for 
drafting  amendments,  many  of  which  are 
in  order  already.  I  can  see  the  force  of 
\_Mr.  Isaacs. 


what  the  honorable  member  has  pointed 
out,  that  we  have  amended  in  the  Bill 
the  covering  clauses  providing  that  it  is 
the  Constitution,  and  not  the  whole  Act, 
which  is  delayed  in  its  operation  until  the 
date  fixed  by  the  Queen's  proclamation, 
and  that  the  covering  clauses  have  effect 
from  the  date  of  the  lloyal  assent,  which 
will  probably  be  some  months  before  the 
proclamation  takes  effect.  In  that  case 
the  words  as  to  the  Federal  Council 
would  become  inoperative,  as  referring 
to  the  date  of  the  establishment  of 
the  Commonwealth.  It  might  be  neces- 
sary, therefore,  to  put  other  words  in 
this  clause  to  meet  that  objection. 
In  putting  other  words  in  the  Bill  it 
might  be  necessary  to  put  in  the  words 
"  Federal  Council,"  as  they  may  give  an 
extension  of  powers  which  would  be 
desirable ;  that  is,  an  extension  of  power 
at  any  rate  equal  in  its  elements  to  that 
which  the  Federal  Council  possesses.  The 
same  attention  will  be  given  to  the  other 
points  indicated. 

The  sub-section  was  agreed  to. 
Sub-section  (37) — 

Any  matters  necessary  for,  or  incidental  to, 
the  carrying  into  execution  of  the  foregoing 
powers  or  of  any  other  powers  vested  by  this 
Constitution  in  the  Parliament  or  the  Executive 
Government  of  the  Commonwealth  or  in  any 
department  or  officer  thereof. 

The  CHAIRMAN.— In  this  sub-section 
the  House  of  Assembly  of  Tasmania  have 
suggested  an  amendment  to  leave  out  this 
sub-section,  and  insert  a  new  one.  The 
Drafting  Committee  in  Sydney  passed  a 
number  of  verbal  amendments,  which 
should  first  come  under  consideration. 

Mr.  BARTON  (New  South  Wales).— 
The  verbal  amendments  were  made  by  the 
Drafting  Committee,  as  shown  by  the  Bill 
before  honorable  members.  In  order  to 
put  the  sub  section  as  amended  by  the 
Drafting  Committee  before  honorable  mem- 
bers, I  intend  to  omit  the  whole  of  the 
sub-section  now  before  the  committee,  and 
propose  the  substitution  of  the  sub-section 
as   amended  by  the  Drafting  Committee. 
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As  this  deals  with  matters  necessary 
and  incidental  to  other  powers,  it  is 
obviously  desirable  to  make  the  clause 
as  wide  as  possible,  so  that  there 
may  be  no  power  of  legislation  which 
the  Commonwealth  possesses  in  which 
it  will  not  have  full  scope,  that  is 
to  say,  all  the  necessary  and  incidental 
powers  for  making  that  legislation  effective. 
These  amendments  by  the  Drafting  Com- 
mittee were  made  in  a  part  of  the  Bill 
which  we  had  not  reached  at  the  meeting 
in  Sydney,  and  they  still  require  the  assent 
of  this  committee.  This  alteration  was 
practically  unauthorized;  but,  as  it  was 
plainly  verbal  and  for  the  extension  of  the 
clause,  we  thought  we  were  justified  in 
making  the  suggestion  at  that  stage. 
Now  it  becomes  necessary,  under  the 
Chairman's  ruling,  which,  I  think,  is  per- 
fectly clear,  to  make  these  amendments 
formally.  I  beg  to  move  that  sub-sec- 
tion (37)  be  omitted,  with  a  view  of  sub- 
stituting the  following : — 

Any  matters  necessary  for,  or  incidental  to, 
the  carrying  into  execution  of  any  powers  vested 
by  this  Constitution  in  the  Parliament,  or  in 
either  House  thereof,  or  in  the  Government  of 
the  Commonwealth,  or  in  the  Federal  Judica- 
ture, or  in  any  department  or  officer  of  the 
Commonwealth. 

The  amendment  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move  that  the  further  consideration 
of  clause  52  be  postponed  until  after  the 
consideration  of  clause  69.  I  may  mention 
that  certain  members  are  obliged  to  return 
home,  and  that  they  will  be  back  again  on 
Monday.  They  are  deeply  interested  in 
this  question  of  rivers.  Among  them  I 
might  mention  the  honorable  member 
(Mr.  Lyne)  and  the  honorable  member 
(Mr.  Gordon).  It  is  questionable  whether 
we  should  not  postpone  this  clause  so  that 
it  will  not  be  decided  to-morrow. 

The  CHAIRMAN.— We  can  postpone 
it  again  if  we  come  to  it. 

Sir  GEORGE  TURNER  (Victoria).— 
I  quite  agree  with  what  the  honorable 
member  has    suggested.      For   that   and 


other  reasons  it  would  be  wise  to  allow 
the  matter  to  remain  in  abeyance. 

The  motion  for  the  postponement  of 
clause  52  was  agreed  to. 

Clause  53.  The  Parliament  shall,  subject  to 
the  provisions  of  this  Constitution,  have  exclu- 
sive powers  to  make  laws  for  the  peace,  order, 
and  good  government  of  the  Commonwealth 
with  respect  to  the  following  matters  : — 

1.  The  affairs  of  the  people  of  any  race  with 
respect  to  whom  it  is  deemed  necessary  to 
make  special  laws  not  applicable  to  the  general 
community  ;  but  so  that  this  power  shall  not 
extend  to  authorize  legislation  with  respect  to 
the  affairs  of  the  aboriginal  native  race  in  any 
state. 

Mr.  ISAACS  (Victoria). — I  am  not  sure 
that  I  properly  grasp  the  meaning  of  the 
sub-section  I  understand  that  there  is 
to  be  some  amendment  made  in  the  sub- 
section. 

Mr.  Barton. — We  are  going  to  suggest 
that  it  should  read  as  follows  : — 

the  people  of  any  race  for  whom  it  is  deemed 
necessary  to  make  any  laws  not  applicable  to 
the  general  community  ;  but  so  that  this  power 
shall  not  extend  to  authorize  legislation  with 
respect  to  the  affairs  of  the  aboriginal  race  in 
any  state. 

Mr.  ISAACS. — My  observations  were 
extended  much  further  than  that.  The 
term  "  general  community  "  I  understand 
to  mean  the  general  community  of  the 
whole  Commonwealth.  If  it  means  the 
general  community  of  the  whole  Com- 
mowealth,  I  do  not  see  the  meaning 
of  saying  that  the  Parliament  of  the 
Commonwealth  shall  have  the  exclu- 
sive authority  to  do  that,  because  any 
single  state  would  have  the  right  to  do  it 
under  any  circumstances.  If  it  means 
less  than  that — if  it  means  the  general 
community  of  a  state — I  do  not  see  why  it 
should  not  be  left  to  the  state.  We  should 
be  placed  in  a  very  awkward  position 
indeed  if  any  particular  state  is  forbidden 
to  pass  any  distinctive  legislation  in  certain 
well-known  instances.  For  instance,  if 
Victoria  should  choose  to  enact  that 
Afghans  shall  only  get  hawkers'  licences 
under  certain    conditions   which    are    not 
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applicable  to  Europeans  she  may  be  de- 
barred by  this  sub-section  from  doing  so. 
I  do  not  know  how  it  will  affect  our  fac- 
tory law  in  regard  to  the  Chinese,  which 
does  not  operate  beyond  the  confines  of 
Victoria  at  all. 

Sir  Edward  Braddon. — Why  single  out 
the  Afghans? 

Mr.  ISAACS. — If  any  other  race  possess 
the  same  characteristic  as  the  Afghans  I 
will  put  them  in  the  same  class.  At  all 
events,  the  expression  "general  commu- 
nity "  means  the  whole  community  of  the 
Commonwealth.  I  do  not  think  that  this 
has  any  application.  If  it  is  to  have  -any 
application  at  all,  it  seems  to  me  to  be 
intended  to  debar  the  state  from  passing 
legislation  —  necessary  legislation,  but 
purely  confined  to  that  state.  I  do  not 
think  that  that  sub-section  ought  to  be 
there  at  all  if  that  is  the  meaning  of  it. 

Mr.  BARTON  (New  South  Wales).— I 
think  the  original  intention  of  this  sub- 
section was  to  deal  with  the  affairs  of  such 
persons  of  other  races — what  are  generally 
called  inferior  races,  though  I  do  not  know 
with  how  much  warrant  sometimes — who 
may  be  in  the  Commonwealth  at  the  time 
it  is  brought  into  existence,  or  who  may 
under  the  laws  of  the  Commonwealth 
regulating  aliens  come  into  it.  We  have 
made  the  dealing  with  aliens,  which  in- 
cludes a  certain  degree  of  coloured  immi- 
gration, a  power  of  the  Commonwealth, 
and  we  have  made  the  dealing  with  immi- 
gration a  power  of  the  Commonwealth,  so 
that  all  those  of  the  races  who  come  into 
the  community  after  the  establishment  of 
the  Commonwealth  will  not  only  enter 
subject  to  laws  made  in  respect  to  their 
immigration,  but  will  remain  subject  to 
any  laws  which  the  Commonwealth  may 
specially  devise  for  them.  There  is  no 
reason  why  the  Commonwealth  should  not 
have  power  to  devise  such  laws. 

Sir  George  Turner.  —  An  exclusive 
power  ? 

Mr.  BARTON.— It  ought  to  have  an 
exclusive  power  to  devise  such  laws. 
{Mr.  Isaacs, 


Sir  Geor<;k  Tru\i:u. — If  it  does  not  ex. 
it  can  the  state  exercise  it  ? 

Mr.  liAK'l'OX. — Once  the  Common- 
wealth legislates  with  reference  to  the 
question  of  aliens  and  immigration,  its 
legislation  displaces  the  state  law. 

Sir  George  Turner. — Suppose  it  does 
not  legislate  ? 

Mr.  BARTON. — You  may  suppose  that 
it  will  not  legislate,  but  I  think  we  will 
have  to  assume  that  it  will. 

Sir  George  Turner.— The  difficulty  is 
that  there  will  be  an  interval  before  it 
does. 

Mr.  BARTON. — At  any  rate,  we  must 
assume  that  these  powers  will  be  exercised. 
If  we  are  going  to  assume  that  they  are 
not  going  to  be  exercised,  we  had  better 
not  put  them  in  the  Bill. 

Mr.  Isaacs. — Why  make  this  exclusive? 

Mr.  BARTON.— I  was  going  to  explain 
when  I  was  interrupted  that  the  moment 
the  Commonwealth  legislates  on  this  sub- 
ject the  power  will  become  exclusive. 
Of  course  it  is  contended,  and  there  is  a 
great  deal  of  force  in  the  contention,  that 
there  is  a  doubt  about  the  expression 
used,  which  comes  from  the  Bill  oi  1891 
— "  Special  laws  not  applicable  to  the 
general  community,"  and  there  is,  I  should 
imagine,  considerable  difficulty  in  coming 
at  a  right  form  of  expression  in  that  re- 
gard. What  is  intended  is — and  I  think 
what  was  clearly  intended  by  the  Conven- 
tion of  1891  was — that  immediately  the 
Commonwealth  came  into  force  there 
should  be  a  Commonwealth  law,  if  the 
Commonwealth  deemed  fit,  passed  for  the 
regulation  of  the  affairs  of  people  of  such 
races.  Of  course,  as  my  honorable  friend 
(Mr.  Isaacs)  suggests,  the  expression 
"'general  community"  may  raise  a  doubt. 
It  may  be  that  the  words  should  be  "  not 
applicable  to  the  state  in  which  they  are," 
but  whether  that  be  so  or  not,  as  to  the 
question  of  the  exclusive  nature  of  the 
power,  I  entertain  a  strong  opinion  that  u 
the  moment  the  Commonwealth  obtains 
any  legislative  power  at  all  it  should  have 
the  power  to  regulate  the  affairs  of  the 
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people  of  coloured  or  inferior  races  who  are 
in  the  Commonwealth.  Some  persons 
may  say  that  it  will  provoke  difficulties 
with  the  states.  I  do  not  think  that  it 
will.  I  think  that  the  states  will  be 
prepared  to  see  the  general  importance 
of  legislation  on  this  subject,  and  legis- 
lation passed  with  a  knowledge  of  what 
may  in  some  cases  be  almost  the  inter- 
national relations  which  will  exist  in 
reference  to  these  people.  I  take  it  that 
the  proper  authority  for  that  purpose  is 
the  Commonwealth  ;  and  whatever  we  may 
say  in  reference  to  the  advisability  of  a 
mere  expression  here,  as  to  which  care  will 
of  course  be  taken — these  matters  are 
being  carefully  gone  through  now — the 
policy  of  the  sub-section,  which  is  that  the 
law  shall  be  exclusive,  ought  to  commend 
itself  to  the  members  of  the  Convention. 

Mr.  WISE  (New  South  Wales).— While 
I  agree  with  the  views  expressed  by  the 
leader  of  the  Convention  with  regard  to 
the  purport  of  this  clause,  and  as  to  its 
necessity,  it  does  not  appear  to  me  to  be 
properly  drawn  in  order  to  meet  the  pur- 
pose of  the  draftsman,  and  I  would  suggest 
that  all  the  words  after  the  word  "  whom," 
in  the  first  line,  be  left  out,  with  the  view 
to  insert  the  following  wrords  : — 

laws  have  been  passed  by  the  Commonwealth 
in  respect  of  their  immigration  into,  or  emigra- 
tion from,  any  part  of  the  Commonwealth. 

If  the  sub-section  is  so  altered  it  will  give 
the  Commonwealth  exclusive  jurisdiction 
over  the  affairs  of  the  people  of  any  race, 
with  respect  to  whom  laws  of  the  Com- 
monwealth are  in  force  in  respect  of  their 
immigration  into,  or  emigration  from,  any 
part  of  the  Commonwealth. 

Mr.  Isaacs. — I  take  it  that  that  is 
merely  striking  out  the  exclusive  power. 

Mr.  WISE. — I  have  not  made  myself 
clear. 

Mr.  Deakin. — It  leaves  the  domestic 
control  to  the  states. 

Mr.  WISE. — It  leaves  the  domestic  con- 
trol to  the  states.  The  object  of  the 
clause  is  a  proper  and,  indeed,  a  necessary 


one.  If  the  Bill  takes  the  power  to  regu- 
late the  entering  of  a  foreign  race  into  any 
part  of  the  Commonwealth,  then  the  race, 
the  moment  it  enters  into  the  Common- 
wealth, must  be  under  the  protection  of 
the  Commonwealth,  and  it  is  impossible 
that  there  should  be  any  conflicting  juris- 
diction between  the  Commonwealth  and 
the  state. 

Mr.  Barton. — The  Commonwealth  will 
have  the  control  of  external  arrange- 
ments. 

Mr.  Isaacs. — If  the  Commonwealth 
does  not  pass  a  law,  you  admit  the  right 
of  a  state  to  deal  with  the  subject. 

Mr.  WISE.— Undoubtedly. 

Mr.  Isaacs. — But  if  the  Commonwealth 
does  pass  a  law  that  law  is  paramount. 

Mr.  WISE. — It  is  paramount. 

Mr.  Isaacs. — What  is  the  necessity  for 
this  sub-section  then  ? 

Mr.  WISE. — I  will  answer  that  ques- 
tion in  a  moment.  Until  the  Common- 
wealth passes  a  law  relating  to  immigration 
the  state  has  exclusive  jurisdiction  over 
that  subject,  and  as  long  as  the  state 
jurisdiction  can  be  exercised  the  state 
alone  should  be  able  to  control  the  rights 
of  the  aliens  in  respect  to  whom  it  is 
deemed  necessary  to  make  special  laws 
not  applicable  to  the  general  community. 

Mr.  Isaacs. — That  would  not  do,  be- 
cause we  have  already  passed  a  provision 
which  gives  paramount  power  to  the 
Federal  Parliament. 

Mr.  WISE.— That  is  what  I  am  point- 
ing out,  but  until  that  power  is  exercised 
by  the  Federal  Parliament  jurisdiction  re- 
mains with  the  state.  The  object  of  my 
amendment  is  to  provide  that  the  moment 
that  power  is  exercised  the  regulation  of 
the  rights  of  the  aliens  in  question  shall 
be  transferred  from  the  state  to  the  Com- 
monwealth. 

Mr.  Isaacs. — Would  not  that  be  so 
without  any  further  provision  ? 

Mr.  WISE  —I  do  not  think  it  would. 

Mr.  Barton. —Many  of  the  persons  in 
question  are  not  aliens,  but  come  in  under 
the  immigration  power  only. 
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Mr.  WISE.— We  hope  to  see  the  Com- 
monwealth embrace  the  whole  continent, 
and  it  might  be  found  desirable  to  estab- 
lish practically  a  colony  in  which  black 
labour  might  be  employed. 

Mr.  Barton. — There  is  no  sub-section 
dealing  with  aliens  except  the  one  dealing 
with  the  naturalization  of  aliens. 

Mr.  Isaacs. — The  subsection  is  " natu- 
ralization and  aliens." 

Mr.  WISE. — If  it  was  found  desirable 
to  establish  practically  a  colony  in  which 
black  labour  might  be  employed,  the  Com- 
monwealth would,  and  ought  to,  have  the 
exclusive  power  of  providing  for  *the  pas- 
sage of  those  alien  labourers  from  that 
colony  into  the  southern  parts  of  the 
Commonwealth  if  they  were  allowed,  for 
temporary  purposes,  to  remove  from  the 
northern  to  the  southern  colonies,  and 
they  should  be  absolutely  under  the  pro- 
tection of  the  powers  of  the  Commonwealth. 
But  until  the  Commonwealth  has  passed 
a  law  dealing  with  the  emigration  of  alien 
labour  from  one  colony  to  another,  it  is 
only  right  that  the  state  should  retain  the 
power  it  now  possesses  in  regard  to  aliens. 

Sir  George  Turner. — Is  passing  from 
one  colony  into  another  immigration  with- 
in the  meaning  of  this  Act  % 

Mr.  WISE.— I  think  so.  Under  the 
terms  of  my  amendment  it  certainly  is. 

Mr.  Isaacs. — Your  amendment  would 
not  touch  the  class  who  are  not  aliens. 

Mr.  WISE. — Yes,  it  would,  because  the 
Commonwealth  would  have  no  power  to  pass 
any  law  relating  to  the  immigration  of  any 
section  of  the  community  unless  they  were 
aliens.  The  Commonwealth  Parliament  is 
to  have  no  power  to  deal  with  the  move- 
ment of  population  except  paupers,  lunatics, 
and  aliens,  and  under  section  52  it  is  to 
exercise  full  powers  with  regard  to  any 
or  all  of  those  three  classes.  All  that  is  de- 
signed by  my  amendment — and  it  appears 
to  me  that  some  such  power  is  necessary — 
is  that  if  the  Commonwealth  Parliament 
undertakes  to  deal  with  the  movement  of 
population  in  regard  to  one  or  more  of 
those  three  classes — paupers5  aliens,  and 
[Mr.  Wise. 


lunatics — the  persons  whose  movements 
are  fettered  by  the  Federal  Parliament 
shall  have  the  right  to  look  to  the 
Federal  Parliament  for  protection,  and  for 
the  full  security  that  the  Federal  Parlia- 
ment can  give.  The  words  of  the  clause 
are  vague,  and  not  very  easily  construed. 
Of  course,  if  the  leader  of  the  Convention 
prefersit,Iwill  postpone  the  formal  submis- 
sion of  my  amendment  so  as  to  give  further 
time  for  the  consideration  of  the  matter. 

Mr.  Barton.— We  had  better  leave  it 
over  for  consideration. 

Mr.  WISE. — Then  I  will  merely  give  it 
as  a  suggested  amendment  for  considera- 
tion rather  than  formally  propose  it  now. 

Mr.  DEAKIN  (Victoria).— The  diffi- 
culty is  to  determine  why  this  particular 
sub-section  should  find  its  way  into  this 
clause  instead  of  forming  a  sub-section  of 
the  previous  clause  52. 

Mr.  Barton. — Because  the  powers  in 
clause  52  are  all  concurrent  powers,  and 
these  are  all  exclusive  powers. 

Mr.  DEAKIN. — I  understood  that  was 
the  difference,  and  a  glance  at  the  follow- 
ing two  sub-sections  of  clause  53  shows 
that  they  are  matters  upon  which  the 
Federal  Parliament  will  have  sole  autho- 
rity, and  upon  which,  naturally  enough, 
the  local  Parliaments  never  could  have, 
or  expect  to  have,  any  authority.  But, 
although  this  provision  is  linked  with 
them  and  placed  in  the  exclusive  clause, 
it  deals  with  questions  which  are  being 
dealt  with,  which  have  been  dealt  with, 
and  which  probably  in  the  future  will  be 
dealt  with  by  the  several  states. 

Sir  Edward  Braddon. — And  in  which 
aspects  they  can  only  be  dealt  with  by 
the  several  states. 

Mr.  DEAKIN. — If  so,  this  sub-section 
has  found  its  way  into  the  wrong  clause, 
and  should  be  included  in  clause  52 
rather  than  in  clause  53.  We  have  Acts 
in  some  of  the  colonies  relating  to  the 
Chinese ;  in  other  colonies  there  are,  or 
may  be,  Acts  relating  to  Afghans.  In  the 
northern  colonies*  there  are  statutes  re- 
lating to  kanakas.     All  this  legislation  is 
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in  existence  at  present,  and  the  leader  of 
the  Convention  admits  that,  until  the  pass- 
ing of  an  Act  by  the  Federal  Parliament 
dealing  with  these  people,  the  several  Acts 
of  the  several  Legislatures  relating  to  these 
several  peoples  would  remain  in  force. 

Mr.  Kingston. — So  they  would  if  this 
sub-section  is  passed. 

Mr.  DEAKIN. — If  so,  this  provision  is 
not  exclusive  in  the  strict  sense  of  the  term. 

Mr.  Wise. — I  doubt  if  they  would  remain 
in  force. 

Mr.  Kingston. — But  they  are  preserved. 

Mr.  DEAKIN.— There  is  the  first  issue. 
That  is  the  first  point  we  have  to  determine. 
Clearly,  it  would  be  most'  unwise  and  un- 
warrantable to  propose  that,  on  the  estab- 
lishment of  a  Commonwealth,  all  laws 
relating  to  aliens  should  be  repealed,  be- 
cause there  would  be  a  certain  interregnum 
when  there  might  be  a  condition  of  rela- 
tive lawlessness. 

Mr.  Wise. — The  amendment  I  propose 
will  get  over  that  difficulty,  because  it  does 
not  give  the  Commonwealth  power  until.it 
passes  a  law  in  respect  of  the  immigration 
of  aliens  into,  or  their  emigration  from, 
any  part  of  the  Commonweal th. 

Mr.  DEAKIN. — I  am  not  certain  that, 
while  the  honorable  member's  amendment 
will  relieve  us  from  one  difficulty,  it  will  not 
plunge  us  into  another,  by  depriving  the 
states  of  all  future  power  of  dealing  with 
alien  races.  What  more  power  do  we  desire 
for  the  Federation  in  regard  to  these  special 
races  than  would  be  conveyed  to  the  Com- 
monwealth by  the  inclusion  of  this  sub- 
section in  clause  52?  What  power  is  it  that 
we  desire  to  give  to  the  Commonwealth  in 
this  matter  which  would  not  be  given  if 
there  were  a  properly  expressed  sub-section 
introduced  into  clause  52,  enabling  the 
Commonwealth  to  legislate  in  regard  to  these 
matters,  and  casting  the  duty  of  legislating 
in  respect  of  them  on  the  Commonwealth ; 
but  until  the  Commonwealth  passes  such 
legislation,  leaving  the  existing  legislation 
of  the  colonies  in  full  force  and  effect, 
and,  still  leaving  to  the  colonies  power  to 
pass  special  legislation  on  the  subject,  in  so 


far  as  it  did  not  conflict  with  the  federal 
legislation  ?  I  think  it  is  highly  desirable 
that  such  provision  should  be  made.  I  am 
not  satisfied  that  the  state  of  opinion  in 
these  colonies  is  at  that  even  level  which 
would  enable  us  at  once  to  pass  an  Act, 
complete  in  every  particular,  and  applying 
to  the  whole  group.  It  might  conflict  with 
what  was  absolutely  vital,  for  example,  to 
Queensland,  and  we  all  hope  that  Queens- 
land will  eventually  become  a  part  of  the 
Federation. 

Mr.  Kingston. — Section  100  preserves 
the  existing  legislation. 

Mr.  DEAKIN.— Yes ;  and  section  101 
provides  that  when  a  law  of  a  state  is  in- 
consistent with  a  law  of  the  Commonwealth, 
the  latter  shall  prevail,  and  the  former 
shall,  to  the  extent  of  the  inconsistency,  be 
invalid.  But  that  only  brings  me  back  to 
my  first  difficulty.  Why  is  this  sub-section 
included  in  clause  53,  instead  of  in  clause 
52,  and  what  is  the  effect  of  that  arrange- 
ment 1  The  other  matters  under  clause  53 
are  clearly  matters  on  which  the  Federal 
Parliament  alone  can  legislate — matters  on 
which  the  state  Parliament  could  never 
pass  legislation.  This  sub-section,  on 
the  contrary,  relates  to  an  issue  already 
dealt  with  by  the  several  states,  and  that 
will  continue  to  be  dealt  with  by  them 
unless  the  absolute  prohibition  of  this  Act 
is  imposed.  If  it  is  imposed  it  will  be  a  very 
serious  matter  indeed  in  Queensland,  Vic- 
toria, and,  I  think  also,  in  New  South  Wales. 
The  first  question  I  have  to  put  to  the 
leader  of  the  Convention,  and  upon  the 
answer  to  it  any  further  arguments  I  may 
have  to  address  will  depend,  is  what  reason 
there  is  under  these  circumstances  for 
including  this  in  clause  53  ?  Ought  we 
not  to  transfer  it  again  to  clause  52  ? 
We  desire  to  give  to  the  Federal  Parlia- 
ment the  amplest  power  to  deal  with  any 
and  all  of  these  particular  races  ;  but  there 
should  still  be  reserved  to  the  states,  sub- 
ject always  to  the  supremacy  of  the  Fed- 
eration, a  power  to  deal  in  any  special 
manner  with  any  of  the  people  of  such 
races   who  are  now  or  may  hereafter  be 
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within  their  limits.     I  take  it  the  amend 
ment  proposed  by  Mr.  Wise   would   . 
lutely  prohibit  that. 

Mr.  BARTON  (New  South  Wales).— If 
this  is  left  as  an  exclusive  power  the  laws  of 
the  states  will  nevertheless  remain  in  force 
under  clause  100. 

Mr.  Trenwitii. — Would  the  states  still 
proceed  to  make  laws? 

Mr.  BARTON.— Not  after  this  power  of 
legislation  comes  into  force.  Their  existing 
laws  will,  however,  remain.  If  this  is  ex- 
clusive they  can  make  no  newT  laws,  but 
the  necessity  of  making  these  new  laws 
will  be  all  the  more  forced  on  the  Common- 
wealth. The  amendment  proposed  by  Mr. 
Wise  is  one  that  might  possibly  be  con- 
sidered desirable  if  this  were  to  be  con- 
verted into  really  a  power  that  was  not 
exclusive.  At  any  rate,  it  might  have 
the  effect  of  rendering  that  power  exclusive 
after  legislation  with  regard  to  aliens  and 
immigration  had  been  adopted.  I  am  not 
quite  sure  at  present  whether  it  would 
be  advisable  to  adopt  the  amendment.  I 
agree  with  what  has  been  said  already. 
My  impression  is  stronger  than  ever  it  was 
before  that  this  sub-section  is  one  that  needs 
amendment,  but  I  would  like  to  say  again 
that  it  is  desirable  that  the  moment  the 
Constitution  comes  into  force  the  policy 
of  this  sub-section  should  prevail,  which 
is  that  the  Commonwealth  should  have 
exclusive  legislative  powers  with  reference 
to  the  affairs  of  such  people  as  the  sub- 
section is  intended  to  cover.  That  is 
demonstrated  to  me  by  the  fact  that  the 
Commonwealth  will  have  control  of  the 
external  relations  of  the  whole  of  the 
continent  and  of  Tasmania.  These  ex- 
ternal relations  may  be  very  pertinent  to 
any  legislation  that  will  have  to  be 
adopted,  so  that  you  may  have  the  com- 
plication, if  you  do  not  insert  a  provision 
of  this  kind,  of  having  the  states  con- 
tinuing to  legislate  in  respect  to  a  matter 
in  which  they  have  no  responsibility,  while 
the  external  relations,  the  explanation  of 
all  these  matters,  and  the  responsibility 
for  them  to  the  Imperial  Government,  I 
[Mr.  Deal-in. 


will  rest  with  the  Commonwealth.  That 
would  be  an  undesirable  condition  of 
things.  There  are  other  reasons  which 
could  be  put  very  strongly  if  it  were 
necessary  to  speak  at  length,  and  which 
would  show  that  the  Commonwealth  should 
have  this  exclusive  power.  Questions  which 
relate  to  the  whole  body  of  the  people, 
to  the  purity  of  race,  to  the  preservation  of 
the  racial  character  of  the  white  popula- 
tion, are  Commonwealth  questions,  and 
should  be  so  exclusively.  Of  course  it  may 
be  urged  that  it  would  be  better  for  the 
Commonwealth  to  wait  until  it  had  exer- 
cised its  legislative  powers  with  regard 
to  aliens  and  immigration.  I  venture  to 
dissent  from  that  view.  I  do  not  know 
why  it  is  necessary  for  the  Commonwealth 
to  wait  until  it  has  legislated  with  regard 
to  the  introduction  of  aliens,  or  of  coloured 
races  not  being  aliens,  before  it  deals  with 
the  affairs  of  those  people  of  coloured  race 
who  are  already  settled  in  Australia.  If 
that  were  so,  we  should  for  the  time  being 
be  left  without  exclusive  powers  with  regard 
to  the  large  number  of  people  of  coloured 
race  already  in  Australia.  Now,  the  pre- 
servation of  every  inch  of  the  shores  of 
Australia  from  immigration  of  the  kind 
indicated,  except  to  a  certain  limited  ex- 
tent, is  one  of  the  most  desirable  powers 
to  place  in  the  Constitution.  But  the 
very  reason  which  makes  the  preservation 
of  the  continent  as  a  continent  to  the 
Federation  as  a  whole  Federation  so 
necessary  as  one  of  the  powers  is  a 
reason  that  applies  with  just  as  much 
force  to  the  affairs  of  the  people  of  such 
races  who  have  already  been  admitted 
and  are  at  present  in  the  Commonwealth. 
If  it  is  necessary  to  give  the  Federal  Par- 
liament power  to  make  laws  for  their 
regulation,  not  applying  to  the  rest  of  the 
people  of  the  Commonwealth,  it  is  neces- 
sary to  give  it  at  once  upon  the  establish- 
ment of  the  Commonwealth.  The  best 
way  to  bring  about  legislation  of  that 
kind  is  to  make  the  power  exclusive.  The 
Commonwealth  will  then  be  in  this  posi- 
tion :  The  laws  which  at  present  pertain 
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in  the  states  with  reference  to  these  people 
will  remain  with  nothing  in  them  which 
is  against  the  interests  of  the  Common- 
wealth, unless  the  Commonwealth  at  once 
legislates.  To  make  the  power  exclusive 
conduces  at  once  to  its  speedy  exercise  by 
the  Commonwealth.  For  every  reason  this 
provision  should  not  be  transferred  to  clause 
52,  but  should  be  implanted  in  theCommon- 
wealth  as  an  instant  and  exclusive  power. 

Sir  EDWARD  BBADDON  (Tasmania). 
— While  I  quite  agree  with  the  views  of 
the  leader  of  the  Convention  as  to  this 
power  so  far  as  regards  the  immigration  of 
coloured  races  and  aliens,  I  cannot  see 
the  force  of  his  argument  with  reference 
to  the  local  management  of  these  people. 
Aliens  who  have  been  admitted  within  our 
shores  will  more  or  less  permanently  settle 
in  one  state  or  the  other,  and  they  should, 
I  think,  be  entirely  under  the  Govern- 
ment of  the  state  in  which  for  the  time 
being  they  reside.  Mr.  Deakin  has  hinted 
at  some  grave  objections  to  giving  the 
Federal  Government  an  exclusive  power 
over  these  people.  The  Attorney-General 
of  Victoria  has  given  one  very  striking 
example  of  the  necessity  of  the  Govern- 
ments of  the  states  having  authority  in 
this  matter,  and  that  is  as  regards  the 
licensing  of  Afghans  as  hawkers.  It  is 
the  practice  to  issue  to  them  a  licence  dif- 
ferent from  that  which  is  given  to  other 
races.  That  might  very  well  constitute  a 
difficult  question  in  the  state  of  Victoria, 
whilst  it  might  not  be  of  the  same  import- 
ance in  other  states.  In  Tasmania  it  is 
quite  possible  that  it  may  come  to  be  a 
grave  question  whether  the  Hindostanese 
who  are  British  subjects  shall  be  allowed 
to  continue  the  practice  of  hawking  as 
they  have  been  doing  for  some  time  past. 
That  might  develop  into  a  very  large 
question  indeed  in  Tasmania,  and  it  should 
be  a  matter  for  settlement  by  the  state 
and  not  by  the  Federal  Government. 

Sir  GEORGE  TURNER  (Victoria).— I 
trust  the  leader  of  the  Convention  will 
carefully  reconsider  his  position  and  the 
apparently   strong   views   he  holds    with 


regard  to  persons  of  foreign  race.  I  agree 
with  Sir  Edward  Braddon,  and  other  hon- 
orable members  who  have  spoken,  that 
when  these  people  are  once  admitted  to 
Australia  their  control  and  management 
should  be  strictly  a  local  affair.  It  is  not 
a  matter  wTith  which  the  Federal  Govern- 
ment should  interfere.  The  Government 
of  this  and  of  other  colonies  should 
have  full  power  to  make  such  laws 
relating  to  health,  to  factories,  and 
to  the  licensing  of  these  persons  as  they 
may  deem  to  be  fair,  just,  and  reasonable. 
The  great  difficulty  I  see  with  regard  to 
this  clause  is  in  connexion  with  the  making 
of  the  power  exclusive.  If  we  put  this 
provision  in  clause  52,  as  soon*  as  the 
Federal  Parliament  chose  to  exercise  its 
power  to  legislate,  the  state  laws  now 
in  existence  would  cease  to  exist. 

Mr.  Kingston. — Does  the  honorable 
member  say  that  they  would  lapse  ? 

Sir  GEORGE  TURNER.— Yes,  if  they 
were  inconsistent  with  the  federal  laws. 
We  must  all  realize  that  the  first  and 
most  important  business  with  which  the 
Federal  Parliament  will  have  to  deal  will 
be  that  connected  with  the  Tariff  and 
other  financial  matters.  Can  we  assume 
that  for  some  years  at  least  the  Federal 
Parliament  will  attempt  to  deal  with  the 
matter  mentioned  in  the  first  paragraph 
of  this  clause  ?  For  probably  three,  four, 
or  five  years,  we  shall  then  be  in  this 
peculiar  position :  The  Federal  Parlia- 
ment alone  will  have  the  power  to  legis- 
late upon  these  matters.  The  state  Par- 
liaments will  have  no  power  to  legislate, 
because  of  the  exclusive  power  of  the 
Federal  Parliament,  and  thus,  although 
there  may  be  an  absolute  necessity  for 
legislation,  none  will  be  possible.  Surely 
honorable  members  will  not  agree  to  a 
provision  which  makes  such  a  position 
possible.  If,  however,  we  place  this  pro- 
vision in  clause  52,  the  Federal  Parlia- 
ment would  have  the  most  ample  powers  to 
deal  with  the  matter  to  which  it  relates 
whenever  it  chose  to  exercise  them;  but, 
in  the  meantime,  the  right  of  the  states 
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to  regulate  these  matters  would  be  pre- 
served to  them.  I  do  not  desire  to  move 
any  amendment  for  this  purpose,  but  I 
trust  that  the  leader  of  the  Convention 
will  carefully  reconsider  the  matter,  be- 
cause I  feel  that  if  we  pass  the  provision 
as  it  stands,  we  may  hereafter  do%a  great 
injustice  to  the  several  states. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  it  is  generally  admitted  that  there 
should  be  uniformity  of  law  with  regard 
to  the  races  for  whom  it  is  necessary  to 
make  special  laws.  The  basis  of  all  these 
laws  is  that  the  particular  people  in  ques- 
tion require  to  be  dealt  with  specially  in 
the  general  interests  of  the  community, 
and  if  -  they  require  to  be  dealt  with 
specially  they  should  be  dealt  with  under 
some  uniform  law.  I  think  it  will  also  be 
admitted  that  if  they  are  to  be  dealt  with 
by  a  uniform  law  the  sooner  that  lawT  is 
put  into  operation  the  better.  Otherwise 
one  state  may  deal  with  some  particular 
class  of  aliens  upon  specially  favorable 
terms,  the  effect  of  which  would  be  that 
aliens  from  all  parts  of  Australia  would 
congregate  in  that  state  and  make  the 
difficulty  of  dealing  with  the  whole  question 
very  much  greater.  I  think  that  is  admitted 
by  Sir  George  Turner.  It  is  admitted 
by  him  that  there  should  be  uniformity  in 
these  laws,  but  he  says  that  if  the  Federal 
Parliament  does  not  choose  to  legislate  at 
once  power  ought  to  be  given  to  the  local 
Parliaments  to  deal  with  the  question 
until  the  Federal  Parliament  chooses  to 
legislate.  I  should  like,  however,  to  re- 
mind the  honorable  member  of  this  fact : 
In  the  first  place,  where  any  local  Parlia- 
ment has  made  laws,  those  laws  are  con- 
tinued by  clause  100,  and,  as  a  matter  of 
fact,  most  of  the  Parliaments  have  made 
laws  in  regard  to  these  matters.  The 
point  at  issue  is :  Is  it  desirable  that  the 
state  should  have  power  to  go  on  making- 
separate  laws  dealing  with  aliens  until  the 
Federal  Parliament  shall  legislate  ? 

Mr.  Isaacs. — Why  not? 

Mr.  O'CONNOR.— If  the  Federal  Par- 
liament is  endowed  with  this  power 
[Sir  George  Turner. 


absolutely,  there  is  no  doubt  that  pressure 
will  be  brought  by  all  the  states  to  cause 
that  body  to  legislate  upon  this  matter 
at  once,  and  it  will  legislate  upon  it.  But 
if  the  states  have  power  to  deal  with 
these  matters  locally  they  may  in  many 
cases  avail  themselves  of  this  power,  and 
when  the  Federal  Parliament  comes  to  deal 
with  the  subject,  and  to  apply  an  uniform 
law,  it  will  be  met  by  the  vested  interests 
which  have  been  created  by  the  laws  of  the 
states.  I  say  that  we  should  have  as  few 
difficulties  of  that  kind  as  possible.  Let  us 
deal  with  these  matters  as  they  exist  at  the 
date  of  the  establishment  of  the  Common- 
wealth. Where  laws  exist  at  the  time  of 
the  adoption  of  this  Constitution  they  will 
be  preserved  ;  but  do  not  let  us  give  power 
to  the  states  to  make  new  laws  which  will 
create  new  difficulties  and  complications. 
That  is  my  reason  for  differing  from  the 
view  of  Sir  George  Turner  that  this  provi- 
sion should  be  transferred  from  amongst 
the  exclusive  powers  of  the  Federal  Parlia- 
ment to  the  powers  conferred  under  clause 
52.  I  should  like  to  add  a  word  in  regard 
to  the  suggestion  of  the  honorable  and 
learned  member  (Mr.  Wise).  No  matter 
what  the  necessity  for  uniformity  in  these 
laws  may  be,  the  honorable  and  learned 
member  says  that  you  must  wait  until 
some  law  has  been  made  by  the  Com- 
monwealth in  regard  to  these  particu- 
lar races.  But  why  should  we  wait  ? 
What  possible  connexion  is  there  between 
the  making  of  a  law  preventing  aliens 
from  entering  the  state  and  the  making  of 
a  law  to  control  their  mode  of  living  while 
in  that  state  1  I  can  see  no  necessary  con- 
nexion between  the  two.  It  seems  to  me 
that  it  would  be  hampering  the  power  of 
the  Federal  Parliament  to  make  ib  a  condi- 
tion precedent  to  legislation  with  regard  to 
aliens  within  the  borders  of  the  Common- 
wealth, that  it  should  legislate  with  regard 
to  outside  matters.  For  instance,  if  you 
wish  to  deal  with  the  question  of  legisla- 
tion regarding  Chinese  or  Japanese  actually 
here,  there  would  be  very  little  difficulty, 
but  if  you  wish  to  make  a  law  dealing  with 
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their  introduction  into  the  state,  you  may 
be  brought  face  to  face  with  the  obligations 
of  treaties  entered  into  by  Great  Britain 
and  other  difficulties  of  that  kind  which 
cannot  be  surmounted. 

Mr.  Isaacs. — The  same  thing  exists 
now. 

Mr.  O'CONNOR.— That  does  not  apply 
to  dealings  with  races  within  your  own 
territory.  When  other  people  come  within 
your  borders  they  must  submit  to  your 
laws. 

An  Honorable  Member. — These  laws 
must  relate  to  the  time  when  they  are 
within  your  territory,  because  the  dis- 
tinction is  drawn  between  them  and  the 
general  community. 

Mr.  O'CONNOR.— Yes,  but  I  am  deal- 
ing with  the  amendment  of  the  honorable 
and  learned  member  (Mr.  Wise).  He 
wishes  to  make  it  a  condition  precedent 
that  what  may  be  the  very  difficult  step 
of  passing  a  law  making  arrangements 
with  the  outside  world  should  be  taken 
before  you  deal  with  aliens  within  your 
own  borders. 

Mr.  Deakin. — Everything  the  honor- 
able member  expresses  a  wish  to  do  could 
be  done  quite  as  well  if  this  provision 
formed  part  of  clause  52. 

Mr.  O'CONNOR.— I  agree  with  the 
honorable  and  learned  member,  but  I  do 
not  think  that  any  opportunity  should  be 
given  to  the  state  to  make  laws  dealing 
with  these  matters  before  the  Legislature 
of  the  Commonwealth  has  dealt  with  them, 
for  the  reason  that  every  law  which  is 
made  dealing  specially  with  a  matter  of 
this  kind  will  create  difficulties  when  a 
uniform  law  comes  to  be  made. 

Mr.  Deakin. — The  Federal  Parliament 
can  remove  them. 

Mr.  O'CONNOR.— But  you  are  setting 
up  obstacles  to  uniformity  and  creating 
vested  interests,  which  are  always  difficult 
to  deal  with. 

Sir  George  Turner. — Unless  this  clause 
is  carefully  reconsidered,  we  shall  have 
to  vote  against  it. 


Mr.  O'CONNOR.— I  do  not  suppose 
the  honorable  member  would  suggest  that 
the  clause  is  unnecessary. 

Mr.  Deakin. — It  is  out  of  place. 

Mr.  O'CONNOR.— The  question  is  as 
to  its  position.  The  honorable  member 
objects  to  its  position. 

Sir  George  Turner. — Yes. 

Mr.  O'CONNOR.— With  regard  to  the 
amendment  of  the  honorable  and  learned 
member  (Mr.  W'ise),  I  think  the  general 
sense  of  the  committee  will  be  that 
it  is  a  matter  of  substance  with  which 
possibly  the  committee  will  deal.  With 
regard  to  the  position  of  the  sub-section, 
that  is  no  doubt  a  matter  of  importance, 
but  it  need  not  necessarily  be  decided  now. 

Mr.  Isaacs. — That  question  means 
whether  it  is  to  be  exclusive  or  not. 

Sir  George  Turner. — If  we  allow  the 
provision  to  stand  where  it  is  proposed  to 
put  it,  it  will  be  decisive. 

Mr.  O'CONNOR.— Well,  it  appears  to 
me  in  the  right  place. 

Mr.  TREN  WITH  (Victoria).— I  respect- 
fully submit  in  connexion  with  this 
clause  that  the  necessity  for  legislation 
in  regard  to  aliens  differs  in  the  various 
colonies,  and  to  give  to  the  Federal  Parlia- 
ment exclusive  powers  to  legislate  would 
produce  inconvenience.  This  is  obviously 
so,  for  the  reason  that  what  is  necessary 
in  one  state  in  connexion  with  the  treat- 
ment of  aliens  may  be  altogether 
unnecessary  and  perhaps  inconvenient  in 
another  state.  Assuming  that  such  con- 
tingencies may  arise,  any  uniform  legisla- 
tion must  work  to  the  detriment  of  some 
state ;  whereas  if,  as  suggested  by  Sir 
George  Turner,  it  is  made  optional  on  the 
part  of  the  Federal  Parliament,  wherever 
any  great  pressure  arises,  or  a  necessity 
for  uniform  legislation  occurs,  to  legislate, 
then  the  Federal  Parliament  will  un- 
doubtedly take  the  question  up  and  by 
its  act  achieve  exclusive  control  in  that 
connexion  so  far  as  it  chooses  to  legislate. 
But  even  then  it  may  leave  to  local  auto- 
nomy to  deal  with  the  question  in  some 
connexion    in   a   manner    which    may  be 
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necessitated  by  the  different  circum- 
stances of  different  localities.  Take  the 
colony  of  Victoria.  We  have  legislation 
in  the  form  of  a  new  Factories  and  Shops 
Act  which  affects  •  the  Chinese  in  a 
manner  such  as  no  other  colony  has  yet 
thought  it  necessary  to  affect  them.  It 
may  happen  that  no  other  colony  will 
think  it  necessary  to  legislate  in  that  way. 
But  there  can  be  no  reason  why  the  legis- 
lation which  is  thought  necessary  by  the 
Victorian  people  should  not  be  permitted 
to  continue  in  Victoria.  I  have  given 
this  illustration  because  it  appears  to 
me  that  the  circumstances  of  different 
localities  may  involve  different  necessities 
in  connexion  with  the  treatment  of  aliens. 
It  may  be  possible  that  in  South  Australia, 
or  in  New  South  Wales,  or  Tasmania,  it 
may  be  necessary  to  take  some  action  with 
reference  to  aliens  that  may  be  extremely 
beneficial  to  those  colonies,  and  incon- 
venient or  possibly  irksome  in  Victoria.  If 
the  sub-section  is,  as  suggested,  taken  from 
its  present  position  and  placed  in  clause  52, 
it  will  leave  power  for  the  states  to  legislate 
as  they  think  proper  until  the  Federal  Par- 
liament seesthenecessityforbringing  about 
some  degree  of  uniformity.  I  would  submit 
to  honorable  members  that  the  whole  of  our 
work  points  to  the  necessity  for  giving  no- 
thing to  the  Federal  Parliament  to  do  that 
can  be  as  well  done  in  the  interests  of 
the  states  by  the  states  themselves.  What 
we  are  endeavouring  to  do  is  to  consti- 
tute a  new  power  which  shall  do  some 
things  which  we  cannot  do  as  well  as 
separate  states.  But  we  wish  to  avoid 
handing  over  to  the  new  power  anything 
that  will  take  from  us  that  sovereignty 
we  now  possess,  unless  it  is  absolutely 
necessary  to  do  so.  It  does  not  seem  to 
me  to  be  necessary  to  make  it  imperative 
in  the  Constitution  that  the  sovereignty 
of  the  states  or  their  local  automony  in 
this  connexion  shall  be  removed.  If  the 
Federal  Parliament  does  not  wish  to 
legislate  on  the  subject  the  local  Parlia- 
ments should  have  the  power  to  legislate 
as  their  local  requirements  dictate. 
[Mr.  Trenicith. 


Mr.  DoBflQW. — They  can  do  that  now. 

Mr.  TUKWVITH.— They  cannot  doit 
if  we  carry  this  clause. 

Mr.  Dobson. — Yes  they  can. 

Mr.  TRENWITH.— It  seems  to  me 
that  immediately  the  Constitution  is 
adopted  the  local  Parliaments  can  no 
longer  carry  any  legislation  into  existence 
upon  this  subject  — that  they  cannot  per- 
form one  act  of  legislation  after  the 
Constitution  is  effected. 

Mr.  Dobson. — Read  clause  100.  They 
can  go  on  altering  or  repealing,  if  they 
like. 

Mr.  TRENWITH.— It  seems  to  me 
that  if  you  use  in  this  Constitution  the 
term  "exclusive  power"  that  means  that 
you  exclude  all  others,  and  once  that 
power  is  created  there  is  no  other  power 
to  legislate.  I  confess  that  in  a  Convention 
such  as  this,  where  we  have  so  many  and 
such  able  lawyers,  I  speak  with  great 
diffidence  upon  such  a  subject. 

Mr.  Isaacs. — Clause  100  would  not  per- 
mit new  legislation  on  the  subject. 

Mr.  Dobson. — It  could  be  altered  to 
permit  that  to  be  done. 

Mr.  TRENWITH.— I  think  we  should 
remove  this  clause,  and  then  we  should 
not  require  to  alter  clause  100.  Give 
exclusive  power  where  it  is  essential  in 
respect  to  such  matters  as  may  be  deemed 
to  be  necessary  to  be  dealt  with  by  the 
central  authority.  That  seems  to  me  to  be 
extremely  necessary.  This  is  an  extremely 
perplexing  question,  and  one  which  has 
given  perhaps  as  much  trouble  as  any 
other  question  to  the  various  states. 

Mr.  Kingston. — It  should  be  an  Aus- 
tralian question,  should  it  not? 

Mr.  TRENWTTH.— For  some  purposes. 

Mr.  Kingston. — For  all  purposes. 

Mr.  TRENWITH.— And  whenever  the 
Federal  Parliament  thinks  that  it  should 
be  an  Australian  question,  the  Federal 
Parliament  can,  if  this  sub-section  is,  as 
suggested,  made  part  of  clause  52, 
make  it  an  Australian  question.  But 
if  the  Federal  Parliament  does  not  see 
any    reason    for    Australian    action   that 
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is  no  reason  for  depriving  the  states 
of  autonomy.  Therefore,  I  hope  that 
we  shall  not  take  away  from  the  states 
the  power  of  legislating  if  we  can  help 
it.  I  can  conceive  some  conditions  which 
may  arise  in  a  state  where  some  aliens 
became  extremely  objectionable,  but  in 
another  state  they  might  be  considered 
desirable  citizens.  It  would  be  a  mistake 
to  give  to  the  Federal  Parliament  exclusive 
power  to  deal  with  such  conditions,  when, 
in  dealing  with  them  uniformly,  it  might 
embarrass  one  country  whilst  giving  satis- 
faction to  another.  Of  course,  the  danger 
pointed  out  by  Mr.  O'Connor  is,  I  see,  patent. 
That  is,  a  state  might  impose  such  con- 
ditions with  regard  to  aliens  as  might 
cause  the  interests  of  other  states  to  suffer 
in  that  respect.  Whenever  such  condi- 
tions arise,  if  this  clause  were  placed 
among  the  sub-sections  of  clause  52,  it 
would  give  the  Federal  Parliament  power 
to  say  to  that  state — "You  must  not 
continue  to  act  in  that  way  to  the  preju- 
dice of  the  Commonwealth.  In  order  to 
restrain  your  so  doing,  we  shall  pass  a 
federal  law  dealing  with  that  aspect  of 
the  alien  question." 

Mr.  O'Connor. —  Supposing  one  local 
Parliament  makes  laws  of  so  severe  a 
character  as  to  drive  all  the  aliens  into 
other  states. 

An  Honorable  Member. — That  might 
cause  a  remonstrance  to  be  made  from  the 
whole  nation  to  the  federal  authorities. 

Mr.  TRENWITH.—  Suppose  that  is 
the  case,  and  that  this  clause  is  included  in 
clause  52,  the  Federal  Parliament  will  have 
all  the  powers  which  it  is  proposed  to  give 
it  here,  except  that  it  will  have  to  act  after 
instead  of  before.  That  is  all  the  difference. 
Whenever  a  necessity  arises  on  behalf  of 
the  interests  of  the  Commonwealth  to  deal 
with  the  question  of  aliens  by  one  authority, 
the  Federal  Parliament  can  deal  with  it, 
and  at  once.  I  object  to  taking  away 
powers  from  the  states  now  that  may  or 
may  not  be  exercised  by  the  Federal 
Parliament.  I  feel  that  this  question  of 
the    treatment   of    aliens   will   be    more 


difficult  in  the  future  than  in  the  past.  We 
have  an  indication  of  that  from  what  was 
said  by  the  right  honorable  member  (Sir 
Edward  Braddon)  as  to  the  difficulty  in 
Tasmania  in  dealing  satisfactorily  with 
British  subjects  coming  from  Hindo- 
stan.  He  says  that  is  a  difficulty 
there,  and  that  it  will  have  to  be 
met  by  special  legislation.  That  has 
happened  in  the  past.  Other  colonies  have 
seen  the  necessity  for  special  legislation, 
and  it  might  as  easily  have  happened  that 
in  some  other  colonies,  on  account  of 
evils  arising  there  from  the  influx  of  this 
alien  population,  they  had  instituted  spe- 
cial legislation.  Tasmania  might  not  pass 
such  legislation,  because  within  its  borders 
the  evil  had  not  previously  arisen.  The 
aliens  legislated  against  might  pass  into 
Tasmania  ;  then  the  Federal  Parliament, 
having  the  power,  would  prevent  the  state 
which  was  being  embarrassed  by  the 
influx  of  a  number  of  these  aliens  from 
taking  action  on  its  own  account  so  as  to 
prevent  the  inflow  of  the  aliens. 

An  Honorable  Member. — Cannot  you 
give  us  credit  for  more  intelligence,  so 
that  if  we  saw  an  evil  existing  in  one 
part  of  Australia  we  would  recognise  it? 

Mr.  TRENWITH.— My  experience  has 
shown  in  this  Convention  that  the  intelli- 
gence which  honorable  members  possess  is 
very  much  circumscribed,  and  their  mental 
horizon  reaches  their  own  border,  but  goes 
with  great  difficulty  beyond  it.  We  have 
seen  that  in  the  discussion  we  have  had 
lately.  We  have  had  it  in  other  dis- 
cussions, and  dealing  with  difficulties 
which  we  have  not  yet  been  able  to  solve. 
I  do  not  see  that  there  is  any  great 
reflection  cast  upon  honorable  members 
by  making  those  remarks.  It  is  very 
difficult  for  people  to  see  from  a  distance 
the  evils  that  other  people  are  suffer- 
ing. It  is  only  another  illustration  of 
the  old  adage  that  no  person  can  tell 
where  the  shoe  pinches  except  the  man 
who  wears  it.  We  are  as  a  rule  very  in- 
different about  the  pinching  when  we  do 
not  wear  the  shoe  ourselves. 
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Mr.  Holder. — Why  not  take  the  broad 
view  of  the  question  ? 

Mr.  TRENWITH.— I  am  trying  to 
take  the  broadest  possible  view  of  it. 
When  local  difficulties  arise  the  Federal 
Parliament  may  not  deal  with  them.  If 
we  carry  this  clause,  and  if  the  Federal 
Parliament  does  not  deal  with  those  diffi- 
culties, the  local  Parliament  will  not  be 
able  to  deal  with  them  ;  and  there  cer- 
tainly should  be  power  given  to  the  local 
Parliament  to  deal  with  such  difficulties. 
There  should  be  power  given  to  the  local 
Parliaments  to  deal  with  questions  which 
are  of  no  special  concern  to  the  Federal 
Parliament.  I  earnestly  hope  that  this 
clause,  instead  of  being  where  it  is, 
will  be  transferred  as  suggested  by  the 
Right  Hon.  Sir  George  Turner,  the  hon- 
orable member  (Mr.  Isaacs),  and  others. 
We  do  not  object  to  the  Federal  Parlia- 
ment having  this  power  when  the  neces- 
sity arises  and  when  they  choose  to  act. 
That  is  executive  power  to  deal  with  a 
special  phase  of  the  question  ;  but  to  re- 
fuse to  give  any  power  to  the  states  in  this 
matter,  no  matter  how  great  the  pressure 
may  be  on  them  or  on  any  one  state,  will 
be  extremely  unwise,  and  it  will  be 
doing  something  which  will  materially 
prejudice  the  passage  of  this  Common- 
wealth Bill  in  the  respective  states.  There 
is  a  very  strong  feeling  in  the  colonies 
upon  this  point.  Some  of  them  would  very 
reluctantly  give  up  their  power  to  deal 
locally  with  the  question  of  aliens.  I 
dare  say  they  would  give  up  the  power 
readily  if  there  were  any  assurance  that 
certainly  and  quickly  the  Federal  Parlia- 
ment would  deal  with  it.  But  it  is  obvious, 
from  the  nature  of  the  task  which  will  be 
before  the  Federal  Parliament,  that  it  will 
be  some  very  considerable  time  before  it 
can  deal  with  this  question.  For  instance, 
the  Federal  Parliament  will  have  to  deal 
one  way  or  the  other  with  the  Tariff 
question — with  the  question  of  free- trade 
and  protection  ;  we  know  that  that  will 
take  a  great  deal  of  time.  Then  there 
are  the  questions  of  finance,  quarantine, 
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ocean  lights,  and  a  number  of  other 
things,  each  of  them  very  difficult  to 
settle,  and  on  which  there  are  great 
differences  of  opinion,  and,  consequently, 
it  will  take  a  long  time  to  settle  them. 

Mr.  Barton. — The  only  way  to  make 
the  Federal  Parliament  deal  quickly  with 
this  subject  is  to  give  them  the  exclusive 
power  of  dealing  with  it. 

Mr.  TRENWITH.— There  are  so  many 
other  important  questions  which  the  Fede- 
ral Parliament  will  have  to  deal  with. 

Mr.  Barton. — There  are  few  questions 
of  more  importance  than  this. 

Mr.  TRENWITH.— I  agree  with  the 
honorable  member  as  to  the  importance  ef 
the  question,  and  I  would  not  have  taken 
up  so  much  time  in  dealing  with  it  if  it 
were  not  so.  It  will  be  extremely  im- 
portant to  the  Commonwealth,  and  to  the 
states,  and  possibly  it  will  be  important 
in  one  aspect  to  one  state,  and  in  another 
aspect  to  another  state.  Uniform  legisla- 
tion, if  it  is  made  imperative,  may  possibly 
cause  inconvenience  to  various  portions  of 
the  Commonwealth.  I  recognise  that  in 
admitting  aliens  to  the  colony  there  ought 
to  be  uniformity,  but  in  the  treatment  of 
aliens  when  they  are  in  by  the  Common- 
wealth it  might  easily  happen  that  the 
best  interests  of  the  Commonwealth  might 
be  served  by  permitting  aliens  to  be  dealt 
with  in  one  way  in  one  part  of  the  coun- 
try, and  in  another  way  in  a  different  part. 

Mr.  WISE  (New  South  Wales).— When 
I  suggested  the  amendment  which  is  now 
under  discussion,  I  had  no  conception  that 
there  would  be  any  difference  of  opinion  as 
to  the  policy  of  the  clause,  and  the  amend- 
ment, which  is  purely  verbal.  It  now, 
however,  appears  that  the  policy  of  the 
clause  is  strenuously  attacked.  I  have 
listened  to  the  observations  on  the  other 
side  with  feelings  of  amazement.  I  have 
either  utterly  misapprehended  the  speech 
of  the  leader  of  the  Convention,  or  I  can- 
not apprehend  the  attitude  taken  up  by 
the  delegates  from  Victoria.  I  always 
thought  that  the  guiding  sentiment 
amongst  trades  unions  in  Australia  was 
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a  desire  to  give  a  larger  power  to  the 
Federal  Government  of  dealing  with  the 
immigration  and  emigration  of  races  whose 
presence  we  might  for  one  reason  or  an- 
other think  undesirable — a  larger  power 
than  can  be  now  exercised  by  any  single 
state.  If  my  ears  did  not  deceive  me,  I 
heard  the  Right  Hon.  Sir  George  Turner 
say  they  did  not  wish  to  give  executive 
power  to  the  Federal  Parliament  to  deal 
with  this  question. 

Mr.  Isaacs. — Exclusive  power. 

Mr.  WISE. — Of  what  use  is  it  to  confer 
a  power  on  the  one  hand  on  the  Federal 
Parliament,  and  then  to  leave  it  in  the  power 
of  local  communities  to  establish  little 
plague  spots  in  corners  of  this  continent 
which  will  defeat  all  the  objects  of  federal 
legislation '{ 

Mr.  Isaacs. — That  is  not  the  question 
at  all. 

Mr.  WISE.— The  difficulty  we  have  to 
meet  in  New  South  Wales  is  in  connexion 
with  a  colony  which  has  not  the  same 
stringent  law  in  regard  to  Chinese  im- 
migration as  we  have,  and  whose  alien 
population  drift  across  our  northern  border 
without  its  being  possible  for  us  to  check 
that  immigration.  Of  what  use  would 
it  be  for  the  Federal  Parliament  to  pass  a 
law  declaring  that  every  alien  of  a  par- 
ticular race  shall  pay  a  poll  tax  if  it  was 
open  to  the  state  Parliament,  on  the 
following  day,  to  pass  a  law  giving  to 
every  alien  of  that  race  a  bounty  of  twice 
the  amount  of  the  poll  tax  1 

Sir  George  Turner. — Do  you  think  for 
a  moment  that  that  is  what  we  are  con- 
tending for  ? 

Mr.  WISE.— I  do  not. 

Sir  George  Turner. — Then  why  do  you 
put  such  words  in  our  mouth  ? 

Mr.  WISE.— I  will  tell  my  right  honor- 
able friend  why  I  do.  It  seems  to  me 
that  the  purport  of  this  sub-section  has 
been  entirely  misunderstood  by  the  repre- 
sentatives of  Victoria,  and  that  in  using 
the  arguments  they  did  they  have  looked 
at  this  matter  having  regard  only  to  the 
peculiar  conditions  of  their  own   colony, 


and  disregarding  altogether  the  wider 
federal  aspect  of  the  question.  The  differ- 
ence between  the  honorable  member  (Mr. 
Trenwith)  and  the  right  honorable  gentle- 
man was,  if  I  understood  them  aright, 
very  marked.  What  I  have  just  said  does 
not  apply  to  the  argument  of  my  honor- 
able friend  (Mr.  Trenwith),  as  I  under- 
stand it.  I  understand  him  to  be  only  ques- 
tioning the  position  of  the  clause,  but  the 
right  honorable  gentleman,  unless  I  mis- 
understood his  remarks,  went  much  further. 

Sir  George  Turner. — I  am  quite  will- 
ing to  put  it  in  clause  52,  but  I  say  it  is 
wrong  to  put  it  in  clause  53,  because  the 
Federal  Parliament  will  not  deal  with 
the  question  for  a  number  of  years. 

Mr.  WISE. — Will  my  right  honorable 
friend  allow  me  to  express  to  him  my 
regret  for  the  misunderstanding  which  has 
arisen?  I  certainly  understood  the  right 
honorable  member  and  his  Attorney- 
General  to  say — and  I  took  their  words 
down — that  they  do  not  desire  that  the 
Federal  Parliament  should  have  exclusive 
power. 

Mr.  Isaacs. — Exclusive  power  ;  but  you 
do  not  agree  with  us  as  to  the  meaning  of 
the  word  "exclusive." 

Mr.  WISE. — I  think  there  are  others 
at  this  table  who  are  under  the  same  mis- 
apprehension. 

Mr.  Isaacs. — Will  my  honorable  and 
learned  friend  allow  me  to  interpose  for  a 
moment? 

Mr.  WISE.— Certainly. 

Mr.  Isaacs. — The  difficulty  is  this  :  If 
the  power  is  put  in  clause  52  the  Federal 
Parliament  can  deal  with  the  subject,  and, 
if  the  Federal  Parliament  deals  with  the 
subject,  that  law  will  be  paramount,  and  no 
state  can  legislate  against  it.  The  mean- 
ing of  giving  exclusive  power,  in  relation 
to  any  question,  is  that  only  the  Federal 
Parliament  can  deal  with  the  question, 
and  if  the  Federal  Parliament  does  not 
choose  to  deal  with  it  then  the  state  can- 
not deal  with  it.  All  we  ask  is  that  the 
state  may  have  power  to  deal  with  the 
subject  till  the  Federal  Parliament  chooses 
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to  make  a  uniform  provision,  and  -when- 
ever it  chooses  to  make  a  uniform  pro- 
vision the  power  of  the  state  is  gone. 

Mr.  Barton. — Which  makes  matters 
worse. 

Mr.  WISE.— I  do  not  regret  that  I  fell 
into  the  error  I  did,  because  it  has  led  to 
this  explanation.  I  am  not  alone,  I  may 
say,  in  the  error,  for  there  are  others  here 
who  were  under  the  same  misapprehension. 
The  matter  narrows  itself  down  to  a  very 
small  compass.  Perhaps  the  Attorney- 
General  of  Victoria  has  not  given  full 
attention  to  this  matter  that  there  is  no 
more  sure  means  of  securing  that  which 
we  desire,  namely,  a  uniform  law  dealing 
with  this  subject,  than  by  depriving  local 
Parliaments  of  the  right  to  pass  new 
legislation. 

Mr.  Isaacs. — I  am  rather  of  the  opinion 
the  other  way. 

Mr.  WISE. — There  is  no  question  which 
is  more  urgent,  there  is  no  matter  which 
the  people  of  Australia  are  more  likely  to 
look  to  as  an  immediate  consequence  of 
the  Federation — and  in  that  respect  I 
agree  with  my  honorable  friend  (Mr. 
Trenwith)  that  it  is  one  of  the  very  first 
questions  which  will  be  dealt  with — there 
is  no  greater  assurance  that  the  Federal 
Parliament  will  deal  with  this  question 
than  to  remove  it  from  the  sphere  of  the 
state  Parliaments,  and  to  foroe  it  on  the 
attention  of  the  Federal  Parliament  as 
the  first  matter  of  their  concern. 

Sir  George  Turner. — They  can  do  that 
just  as  effectively  if  you  place  it  in  clause 
53. 

Mr.  WISE.— If  that  is  the  only  differ- 
ence between  us,  it  is  a  very  small  one. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— The  difficulty,  to  me,  seems  to  be 
as  to  what  is  meant  by  the  word  "  affairs." 
Perhaps  the  leader  of  the  Convention 
will  tell  us.  I  take  it  that  it  means  the 
control  of  these  people  after  they  have 
arrived  in  Australia.  If  it  was  intended 
to  mean  their  introduction,  I  have  no  doubt 
that  the  most  of  us  would  be  in  accord, 
because  I  think  every  one  is  of  the  opinion 
[Mr.  Wise. 


that  the  introduction  of  people  of  any 
race,  especially  coloured  races,  is  a  matter 
which  should  be  in  the  control  of  the 
Federal  Parliament.  I  take  it  that  the 
word  "  affairs "  would  mean  the  control 
of  alien  races  after  they  have  arrived  in 
this  continent.  In  my  opinion  the  control 
of  the  people,  of  whatever  colour  they  are, 
of  whatever  nationality  they  are,  living  in 
a  state,  should  be  in  the  control  of  the 
state,  and  for  that  reason  I  should  like  to 
see  this  sub-section  omitted. 

Mr.  Symon. — Why  did  you  vote  for  the 
question  of  conciliation  and  arbitration 
being  a  federal  subject  then  ? 

Sir  JOHN  FORREST.— I  am  not  deal- 
ing with  that  question  at  this  moment. 
I  do  not  see  myself  that  this  sub-section 
is  necessary,  because  I  hold  that  if  it  is 
passed  the  control  of  every  one  living  in 
the  state  should  be  within  the  province  of 
that  state.  Take  the  colony  which  I 
represent.  We  have  made  laws  controlling 
a  certain  class  of  people.  We  have  made 
a  law  that  no  Asiatic  or  African  alien  can 
get  a  miner's  right  or  do  any  gold  mining. 
Does  the  Convention  wish  to  take  away 
from  us,  or,  at  any  rate,  not  to  give  us, 
the  power  to  continue  to  legislate  in  that 
direction?  We  have  also  made  lawrs  re- 
garding hawking.  Certainly  they  apply 
to  every  one,  I  believe,  at  the  present 
time.  We  have  had  to  abolish  hawking — 
not  liking  to  offend  the  susceptibilities  of 
British  subjects,  we  had  to  abolish  hawk- 
ing altogether.  But  we  would  much 
rather  have  applied  our  legislation  to  a  cer- 
tain class  of  the  people.  I  think  I  have 
some  right  to  speak  on  this  subject ;  and 
no  one,  at  any  rate,  will  be  able  to  say  of 
me,  or  of  the  colony  I  represent,  that  we 
desire  to  encourage  the  introduction  of 
coloured  races,  because  ours  is  the  only 
colony  in  Australia  with  a  law  at  the  pre- 
sent time  which  excludes  from  its  terri- 
tory coloured  people.  Other  colonies  have 
talked  about  it  a  great  deal. 

Mr.  Reid. — You  don't  exclude  them. 

Sir  JOHN  FORREST.— Yes,  we' can 
exclude  them. 
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]lr.  Reid. — Under  the  Natal  Act  1 

Sir  JOHN  FORREST.— Yes,  unless  they 
can  read  and  write  English  they  cer- 
tainly can  be  excluded.  I  think  that 
there  is  no  desire  on  our  part  to  do 
anything  to  encourage  either  in  West- 
ern Australia,  or  any  other  part  of  Aus- 
tralia, undesirable  immigrants.  I  take 
it  that  under  clause  52  immigration  is  a 
subject  within  the  power  of  the  Federal 
Parliament  to  deal  with.  I  would  not 
mind  if  it  were  one  of  its  exclusive 
powers.  There  may  be  difficulties  in  re- 
gard to  the  introduction  of  persons  who 
.are  not  altogether  desirable.  But  I  can- 
not for  the  life  of  me  see  why  we  should 
desire  to  give  to  the  Federal  Parliament 
the  control  of  any  person,  whatever  may 
be  his  nationality  or  his  colour,  who  is 
living  in  a  state.  Surely  the  state  can 
look  after  its  own  affairs.  It  may  require 
to  place  a  restriction  on  a  certain  class  of 
people.  As  I  said,  we  place  a  restriction 
in  regard  to  the  issue  of  miners'  rights. 
We  also  provide  that  no  Asiatic  or  African 
alien  shall  go  on  a  township  on  our  gold- 
fields.  These  are  local  matters  which  I 
think  should  not  be  taken  away  from  the 
control  of  the  state  Parliament.  For  that 
reason  I  would  like  not  to  give  this  sub- 
ject a  place  in  either  clause  52  or  clause 
53,  but  to  leave  it  as  a  matter  to  be  dealt 
with  by  the  local  Parliaments  in  their 
wisdom  and  discretion. 

Mr.  REID  (New  South  Wales).— I  think 
the  remarks  which  have  been  made  within 
the  last  30  minutes  only  show  how  easy 
it  is  even  for  men  of  very  profound  know- 
ledge to  make  very  serious  mistakes,  and 
I  include  myself,  not  as  a  man  of  profound 
knowledge,  but  as  one  who  is  apt  to  make 
mistakes.  I  think  the  general  idea  all 
through  has  been  that  this  sub-section  of 
clause  53  was  intended  to  deal  with  the 
admission  of  aliens. 

Mr.  Barton. — Not  with  the  admission 
of  aliens,  but  with  aliens  after  they  are  here. 

Mr.  REID. — No;  but  there  has  been,  as 
we  have  seen  here  lately,  considerable  con- 
fusion on  that  point,  because  I  know  that 
[16] 


quite  a  number  of  commentators  on  this 
Bill  have  always  lookedon  this  sub-section 
as  a  provision  which  handed  over  to  the 
Federal  Parliament  the  exclusive  power  of 
dealing  with  aliens,  and  even  this  after- 
noon I  have  heard  more  than  one  observa- 
tion to  that  effect.  In  fact,  it  is  only 
within  the  last  few  minutes  that  the  dis- 
cussion has  gone  away  from  that  view.  I 
venture  to  say  that  the  view  which  Sir 
John  Forrest  expressed  is  the  correct  one, 
and  that  this  sub-section  really  refers  to 
the  method  in  which  aliens  shall  be  dealt 
with  when  they  become  members  of  the 
community  in  the  physical  sense. 

Mr.  Barton. — I  don't  think  the  speakers 
generally  have  been  making  the  mistake 
you  mention.  Certainly  Mr.  Isaacs  and 
Sir  George  Turner  did  not. 

Mr.  REID. — I  have  heard  observations 
that  would  have  been  perfectly  correct  if 
this  sub-section  had  not  that  meaning. 
However,  that  sort  of  thing  has  been 
happening  all  through  ;  there  is  nothing 
unusual  in  it.  I  agree  with  Sir  John 
Forrest  that  it  is  certainly  a  very  serious 
question  whether  the  internal  management 
of  these  coloured  persons,  once  they  have 
arrived  in  a  state,  should  be  taken  away 
from  the  state.  I  am  prepared,  however, 
to  give  that  power  to  the  Commonwealth, 
because  I  quite  see  that  it  might  be 
desirable  that  there  should  be  uniform 
laws  in  regard  to  those  persons,  who  are 
more  or  less  unfortunate  persons  when 
they  arrive  here.  Therefore,  in  that  sense 
I  am  prepared  to  say  that  the  clause 
should  stand  as  it  is.  But  I  do  not  know 
that  the  difficulty  does  not  still  remain — 
that  if  there  is  no  federal  law,  and  until 
there  is  a  federal  law,  the  local  law  would 
not  go. 

Mr.  Kingston. — No,  the  local  laws  are 
preserved  under  section  100. 

Mr.  REID.— Will  that  cover  the  diffi- 
culty ?  We  will  suppose  that  this  Consti- 
tution has  been  created.  Supposing  the 
Imperial  Parliament  has  originated  over 
this  continent  one  executive  power, 
having  exclusive  authority  to  make  laws 
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for  certain  subjects.  It  is  a  very  serious 
question  whether,  the  moment  that  power 
comes  into  force,  the  existing  laws  re- 
main. 

Mr.  Barton. — They  stand  to  the  extent 
to  which  they  do  not  conflict  with  the 
federal  law. 

Mr.  REID.— It  strikes  me  that  the  pro- 
vision on  which  honorable  members  have 
based  that  opinion  was  more  intended  to 
deal  with  the  difficulty  arising  under 
clause  52. 

Mr.  Barton. — That  might  be  the 
primary  intention,  but  it  covers  both. 

Mr.  REID.— If  it  does,  I  will  be  per- 
fectly satisfied,  but  I  am  afraid  the  words 
of  the  provision  will  not  apply  to  the 
clause  which  speaks  of  the  exclusive  legis- 
lative powers  of  the  Commonwealth.  Clause 
100  speaks  of  "  All  laws  in  force  in  any 
of  the  colonies  relating  to  any  of  the 
matters  declared  by  this  Constitution  to 
be  within  the  legislative  powers  of  the 
Parliament  of  the  Commonwealth."  Well, 
these  are  powers  which  are  declared  under 
this  special  section  to  be  within  the 
"  exclusive  "  power  of  the  Commonwealth. 

Mr.  Isaacs. — Therefore  they  are  within 
the  power  of  the  Commonwealth. 

Mr.  REID.— If  that  is  so,  I  have  no 
objection  to  the  clause  as  it  stands. 

Mr.  Isaacs. — It  prevents  you  amending 
your  state  laws. 

Mr.  REID. —  There  is  a  concurrent 
power  as  to  the  introduction  of  aliens 
which  is  available  to  the  state. 

Mr.  Isaacs. —  The  concurrent  power 
does  not  exist  as  to  new  legislation. 

Mr.  REID. — There  is  a  concurrent 
power,  first  of  all,  with  reference  to  immi- 
gration and  emigration  of  aliens. 

Mr.  Isaacs. —  Not  after  the  Federal 
Parliament  has  legislated  on  the  subject. 

Mr.  REID. — I  quite  agree ;  but  that  is 
the  whole  question.  All  the  legislation 
we  are  aiming  at  is  legislation  preventing 
the  introduction  of  certain  races  of  aliens 
and  their  becoming  members  of  this  com- 
munity. That  is  the  salient  point.  Whilst 
they  are  members  of  the  community  we 
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can  deal  with  them  in  a  very  ordinary 
way. 

Mr.  Isaacs. — Not  under  that  clause, 
because  its  power  is  exclusively  in  the 
Federal  Parliament. 

Mr.  REID. — But  you  say  that  the  laws 
in  force  in  any  state  at  the  date  of  the 
commencement  of  the  Commonwealth  will 
remain  in  force  until  the  Commonwealth 
Parliament  legislates  on  the  subject,  and  if 
that  is  so — if  those  laws  are  not  annulled 
by  the  creation  of  the  Commonwealth— -I 
am  quite  satisfied  to  leave  the  Bill  as  it  is, 
because  if  the  matter  is  a  pressing  matter 
at  all  I  feel  perfectly  confident  that  the 
Federal  Parliament  will  deal  with  it  by 
having  it  brought  exclusively  within  theii 
jurisdiction. 

Mr.  TRENWITH  (Victoria).— I  want 
to  give  an  illustration  which  seems  to  me 
to  prove  the  possible  danger  of  leaving 
this  clause  as  it  is.  In  Victoria  we  have 
legislated  on  this  question.  We  passed  a 
tentative  measure  for  three  years.  In  one 
of  its  parts  that  measure  deals  with  this 
question  of  aliens.  At  the  expiration  of 
three  years  we  shall  desire  to  legislate  on 
the  subject  again.  If  experience  proves 
that  measure  to  be  a  wise  one,  we  shall 
desire  to  renew  it,  which,  of  course,  will 
be  making  a  new  law ;  but  if  this  clause 
is  carried  as  it  stands  we  shall  then  be  too 
late. 

Mr.  Barton. — Well,  you  had  better 
make  haste,  and  renew  that  law  before  the 
expiration  of  the  period  within  which  you 
can  re-enact  such  a  law. 

Mr.  Isaacs. — But  we  have  to  wait  for 
three  years  to  get  the  experience  of  the  law. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move,  Mr.  Chairman,  that  you 
report  progress,  and  ask  leave  to  sit  again. 
I  am  sorry  that  we  cannot  pass  this  clause 
before  adjourning,  but  I  do  not  like  to 
keep  honorable  members  any  longer,  after 
they  have  been  sitting  for  seven  hours.  I 
think  it  is  the  general  desire  of  honorable 
members  that  we  should  adjourn  at  four 
o'clock  to-morrow  afternoon,  or  a  few 
minutes  afterwards,  and,  if  that  course  is 
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suggested  then,  I  shall  probably  have  no 
objection. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

HOURS  OF  SITTING. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  this  Convention  do  now  adjourn. 

Mr.  DOBSON  (Tasmania).— Might  I 
ask  the  leader  of  the  Convention  to  seri- 
ously consider  the  progress  we  are  making 
■with  our  work  ? 

Mr.  Barton. — It  is  already  a  matter  of 
very  serious  consideration. 

Mr.  DOBSON.— I  will  not  trouble  the 
honorable  member  then.  It  is  not  for  me 
to  say  whether  the  progress  we  have  made 
is  good  or  bad.  I  hope  it  is  good,  but 
most  certainly  it  is  exceedingly  slow,  and 
I  think  the  leader  of  the  Convention  has, 
out  of  consideration  to  honorable  members, 
halted  about  calling  upon  us  to  sit  in  the 
evening  in  future  in  committee.  I  think 
we  are  getting  on  so  slowly  that  we  ought 
to  sit  two  or  three  evenings  a  week  now. 
I  am  perfectly  certain  that  when  we  have 
sat  here  for  three  or  four  weeks,  the  great 
bulk  of  us  will  be  longing  to  get  back  to 
our  homes  and  our  work,  and  the  grave 
danger  of  rushing  the  more  important 
matters  at  the  last  may  be  avoided  if  we 
seek  to  make  up  for  the  time  lost  in  ad- 
journing over  holidays,  and  through  early 
rising,  by  sitting  sometimes  in  the  evening. 

Mr.  BARTON  (New  South  Wales).— 
With  regard  to  the  suggestion  about  sit- 
ting at  once  at  night,  I  am  bound  to  have 
confidence  in  honorable  members,  and 
to  believe  that  no  undue  time  will  be 
occupied  in  the  discussions  of  the  Conven- 
tion, and  I  do  hesitate,  so  early,  to  call 
upon  them  to  make  the  sacrifice  which  is 
involved  in  sitting  at  night.  The  Conven- 
tion has  been  summoned  at  such  a  time  that 
the  public  business  of  the  colonies  does 
not  suffer  by  our  sitting,  perhaps,  a  week 
or  two  longer  than  we  otherwise  would 
have  done  had  some  of  the  Parliaments 
been  approaching  the  session,  and  we  are 


bound  to   bear    that  fact    in   mind.     At 
the   same  time,  I  do   recognise  the  slow 
progress    that    has    been    made,    and    I 
think  honorable  members  will  see  with  me 
that  it  will  be  our  general  duty  to  refrain 
from  making  lengthy  speeches  in  regard 
to  matters  that  have  been  debated  over 
and  over   again ;    so    that    I    anticipate 
there     will    be    a     number    of     clauses 
upon   which    we    shall   have   very   little 
debate,  and,    therefore,    this    slow    pro- 
gress will  be  compensated   for   later  on. 
It  must  be  recollected  that  the  matters 
about  which  discussion  has  taken  place — 
the   question  of  rivers,  the  dealing  with 
aliens  and  coloured  immigrants   residing 
in  the  various  colonies,  and  such  questions 
as  that  of  conciliation  and  arbitration — 
are  of  the  very  highest  importance,  and 
that  they  do  justify  some  serious  debate. 
We  shall  shortly   come   to   clauses  upon 
which  I  hope  I  shall  not  be  considered  as 
in  any  way  unfair  if  I  ask  the  Conven- 
tion to  say  that  the  matters  with  which 
they  deal  have  been  settled  and  do  not 
call  for  lengthy  debate.     They  have  re- 
ceived the  common  consent  of  this  Con- 
vention, at  any  rate  at  two  of  its  sittings, 
as  well  as  of  a  previous  Convention,  and 
for   these  reasons  I  shall  ask  honorable 
members  to  bear  with  me  if  I  suggest  that 
when  we  come  to  those  clauses  we  should 
use  expedition. 

Mr.  Dobson. — Is  the  question  of  dead- 
locks to  be  re-opened  1 

Mr.  BARTON.— That  question  is  of 
immense  importance.  Whilst  I  might 
personally  be  opposed  to  any  proposal 
with  the  intention  of  re-opening  the  ques- 
tion, I  should,  nevertheless,  feel  bound  if 
a  request  were  made  by  any  large  number 
of  honorable  members  to  say  that  it 
should  be  re-opened.  The  financial  clauses 
will  come  before  the  Convention  presently, 
and  I  may  here  intimate  that  the  Finance 
Committee  have  made  progress.  They 
have  only  one  more  question  to  consider, 
together  with  the  questions  that  have 
been  submitted  to  them  by  the  Drafting 
Committee  with  regard  to  their  intention 
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in  one  or  two  particulars.  They  are  going 
to  meet  to-night.  When  they  have  com- 
pleted their  work  there  will  be  no  loss  of 
time  in  drafting  the  clauses. 

Mr.  SYMON  (South  Australia).— I  rise 
for  the  purpose  of  protesting  against  the 
constant  statement  that  slow  progress  is 
being  made.  I  deny  that  slow  progress  is 
being  made.  The  matters  that  we  are 
engaged  in  debating  are  of  the  highest 
consequence.  We  have  met  here  in  this 
the  third  session  of  the  Convention  for 
the  purpose  of  completing  this  work.  It 
is  our  bound  en  duty  not  to  leave  the 
chamber  finally  and  for  good  until  the 
work  is  completed.  If  we  do  we  shall  be 
humiliated  and  discredited  from  one  end 
of  the  country  to  the  other.  As  this  is 
the  final  opportunity  we  shall  have,  every 
point  ought  to  be  thoroughly  and  ex- 
haustively dealt  with.  So  far  as  I  am 
individually  concerned,  I  am  not  going  to 
abate  one  jot  of  my  interest  in  these  sub- 
jects, or  in  the  duty  of  dealing  with  them, 
because  of  some  insinuation  on  the  part  of 
persons  who  do  not  attach  the  same  im- 
portance to  them  that  it  is  a  waste  of  time. 
We  have  not  wasted  one  moment  of  time. 
Some  of  us  ought  to  protest  against  these 
constant  insinuations  as  to  the  time  being 
badly  occupied. 

Mr.  Barton. — I  do  not  think  there  has 
been  any  suggestion  made  excepting  now. 

Mr.  Dobson. — There  has  been  no  sug- 
gestion of  the  kind  the  honorable  mem- 
ber indicated.  I  hope  the  honorable  mem- 
ber does  not  mean  what  he  has  said. 

Mr.  HOLDER  (South  Australia).— I 
join  with  Mr.  Symon  in  saying  that 
we  have  not  wasted  time ;  but  I  rise 
to  ask  the  leader  of  the  Convention  to 
consider  very  carefully  the  remarks  that 
have  been  made  by  Mr.  Dobson.  I  agree 
with  him  that  we  might  give  at  least  some 
evenings  in  the  week  to  the  consideration 
of  these  important  matters.  What  I  am 
afraid  of  is  that  we  shall,  within  two  or 
three  weeks,  come  to  a  time  when  some 
honorable  members  will  be  obliged  to 
leave,  and  when  we  shall  have  to  debate 
[Mr.  Barton. 


large  questions  in  a  thin  Convention.  It 
would  be  better  to  sit  two  or  three  even- 
ings now  than  to  delay  matters  until  that 
contingency  is  reached.  I  would  ask  the 
leader  of  the  Convention  to  consider 
whether  we  could  not  sit  two  or  three 
evenings  next  week. 

Mr.  BARTON  (New  South  Wales).— 
It  makes  no  difference  to  me,  because  I  do 
work  in  the  evenings  as  it  is,  but  it  will 
make  a  difference  in  another  respect.  If 
the  Convention  refrains  from  sitting  at 
night  for  the  present  the  Drafting  Com- 
mittee will  have  more  time  in  which  to  do 
the  work  intrusted  to  them.  If  there 
are  night  sittings  there  will  have  to  be  a 
long  adjournment  hereafter.  There  will, 
therefore,  be  perhaps  no  loss  of  time 
in  continuing  the  present  proceedings.  I 
shall  be  ready  to  propose  night  sittings 
quite  as  early  as  will  be  agreeable,  I  think, 
to  the  majority  of  honorable  members. 

Mr.  REID  (New  South  Wales).— The 
labour  and  anxiety  imposed  on  our  Draft- 
ing Committee  from  the  first  has  been  so 
intense  that  in  the  interests  of  this  Con- 
stitution I  shall  protest  against  any 
arrangement  of  our  sittings  the  effect  of 
which  will  be  to  throw  on  these  gentlemen 
a  strain  absolutely  beyond  human  en- 
durance. There  is  no  more  critical  work 
than  that  which  the  Drafting  Committee 
has  in  hand — no  work  which  would  task 
men  more  in  every  sense — and  if  we  sat  at 
night,  and  the  Drafting  Committee  had  to 
sit,  as  they  would  have  to  do,  after  we  ad- 
journed, we  should  not  only  put  an  in- 
human strain  upon  these  gentlemen,  but 
would  practically  establish  conditions 
which  would  make  it  absolutely  im- 
possible for  them  to  do  their  work 
thoroughly  unless  there  was  a  special 
adjournment  for  the  purpose.  Such 
special  adjournment  might,  as  the 
leader  of  the  Convention  has  pointed  out, 
cause  a  greater  waste  of  time  than  will  be 
caused  if  we  give  the  Drafting  Committee 
fair  time  as  we  go  on. 

The  Convention  adjourned  at  seven 
minutes  past  five  o'clock. 
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FBI  DAY,  28th  JANUARY,  1898. 


Commonwealth  of  Australia  Bill— Representation  of 
Queensland. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  farther 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  sub-section  (1)  of 
clause  53  (Exclusive  powers  of  the  Parlia- 
ment), which  was  as  follows  : — 

The  affairs  of  the  people  of  any  race  with 
respect  to  whom  it  is  deemed  necessary  to 
make  special  laws  not  applicable  to  the  general 
community ;  but  so  that  this  power  shall  not 
extend  to  authorize  legislation  with  respect  to 
the  affairs  of  the  aboriginal  native  race  in  any 
state. 

Dr.  QUICK  (Victoria). — I  have  always 
been  under  the  impression  that  this  clause 
embodied,  certainly,  one  of  the  most  valu- 
able powers  to  be  conferred  upon  the 
Federal  Parliament,  and  have  indicated  that 
view  during  my  federation  campaign  as  a 
strong  argument  in  favour  of  federation, 
inasmuch  as  this  power  gives  the  Federal 
Parliament  control  over  the  immigration 
of  aliens.  But  the  discussion  which  has 
taken  place  upon  the  matter  shows  the 
importance  of  debate.  I  think  that  no 
time  has  been  wasted  in  the  discussion  of 
sub-section  (1),  which  is  worthy  of  full 
ventilation.  I  would  like  to  bring  even 
more  closely  under  the  notice  of  the  Draft- 
ing Committee  the  real  import  and  signi- 
ficance of  the  provision.  My  honorable 
friends  in  the  representation  of  Victoria  yes- 
terday drew  attention  to  a  point  of  consider- 
able importance  as  to  the  possible  effect 
of  this  sub-section  in  preventing  the  local 
Legislatures  from  dealing  with  the  alien 
question  up  to  a  certain  point.  There  can  be 
no  doubt  as  to  the  desirability  of  conferring 


unlimited  powers  on  the  Federal  Parlia- 
ment to  prevent  the  introduction  of  foreign 
coloured  races.  It  may  be  thought  that 
that  power  is  conferred  on  the  Federal 
Parliament  under  other  clauses  in  the 
Constitution.  This  sub-section,  as  I 
understand  it,  is  restricted  in  its  operation 
to  people  of  certain  races  when  they  are 
within  the  jurisdiction  of  the  Common- 
wealth. I  would  like  to  suggest  whether 
it  is  wise  to  withdraw  all  power  and  juris- 
diction from  the  Federal  Legislature  upon 
such  people  within  certain  limits.  Sir 
John  Forrest,  yesterday,  touched  upon  the 
fringe  of  the  subject  I  am  discussing  when 
he  mentioned  that  there  are  certain  laws 
in  Western  Australia  which  prevent  cer- 
tain coloured  races  from  having  miners' 
rights,  or  from  going  on  the  gold-fields,  or 
holding  hawkers'  licences. 

Mr.  Peacock. — There  is  a  similar  pro- 
vision in  our  Mines  Act. 

Dr.  QUICK. — And  in  the  Victorian 
Mines  Act  there  is  power  to  insert  in  the 
covenants  of  a  mining  lease  a  provision 
that  the  employment  of  Chinese  labour 
shall  not  be  permitted  to  be  a  compliance 
with  the  labour  covenants  of  the  mining 
law.  That  is,  of  course,  an  important 
power  to  be  held  by  any  Parliament,  and 
it  is  a  power  which  is  restricted  within 
the  territorial  limits.  It  is  not  proposed 
in  this  Constitution  to  take  away  from  the 
state  Legislatures  jurisdiction  over  mines 
and  minerals.  I  would,  therefore,  like 
the  Drafting  Committee  to  consider 
whether  this  sub-section,  as  it  stands  at 
present,  will  not  prevent  the  Parliament 
of  Western  Australia  from  abstaining 
from  granting  miners'  rights  to  coloured 
aliens,  and  prevent  the  Parliament  of  Vic- 
toria from  continuing  to  enforce  the  pro- 
viso that  the  employment  of  Chinese 
labour  shall  not  be  a  compliance  with  the 
labour  covenants  of  the  mining  law  ? 

Mr.  Deakin. — Read  clause  110  in  con- 
nexion with  that. 

Mr.  Barton. — That  applies  rather  to 
the  administration  of  the  laws,  I  think. 
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Dr.  QUICK.—  The  clause  alluded  to  by 
Mr.  Deakln  says — 

A  state  shall  not  make  or  enforce  any  law 
abridging  any  privilege  or  immunity  of  citizens 
of  other  states  of  the  Commonwealth,  nor  shall 
a  state  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

It  may  be  that  that  clause  supports  the 
view  that  the  state  would  not  be  able  to 
impose  disabilities  upon  coloured  aliens. 

Mr.  Kingston. — It  goes  further. 

Mr.  Higgins. — It  has  been  held  under 
a  provision  such  as  this  that  you  cannot 
cut  a  Chinaman's  pigtail  off. 

Mr.  Kingston. — No  more  you  should. 

Dr.  QUICK.— I  will  respectfully  sug- 
gest— Why  should  the  Federal  Parlia- 
ment desire  a  power,  or  why  should 
a  power  be  conferred  upon  it,  of  inter- 
fering with  what  is  a  state  right,  a 
power  of  interfering  in  the  development 
of  the  state's  mineral,  agricultural,  or 
other  resources  ?  And  why  should  not 
the  state  be  able  to  say  what  should  be  a 
compliance  with  its  own  labour  covenants? 
And  why  should  it  not  impose  its  own 
terms  and  conditions  upon  the  develop- 
ment of  its  own  territorial  resources? 
While  I  am  anxious  to  equip  the  Common- 
wealth with  every  power  necessary  for 
dealing  with  the  invasion  of  outside 
coloured  races,  I  do  not  see  why,  at  the 
same  time,  the  local  Legislatures  should 
not  continue  to  enjoy  local  state  rights 
within  certain  limits  ;  and  I  would  suggest 
to  the  Drafting  Committee  to  consider 
whether  they  could  not  insert  at  the 
end  of  this  clause  a  provision  to  meet  the 
case  I  have  described.  I  am  not  referring 
to  the  exclusive  powers  of  the  Federal 
Parliament.  You  may,  if  you  like,  give  cer- 
tain exclusive  powers  as  to  determining 
the  confinement  of  these  races  within  cer- 
tain areas,  or  regulating  their  admission, 
or  keeping  such  aliens  out  altogether. 
But  is  not  such  a  power  sufficient  for  all 
the  purposes  of  the  Commonwealth  ?  I 
would  suggest  whether  the  states  should 
not  have  reserved  to  them  such  com- 
paratively minor  rights  as  those  which  Sir 
[Dr.  Quick-. 


John  Forrest  has  mentioned,  and  which  I 
have  called  attention  to. 

Mr.  KINGSTON  (South  Australia).— 
I  do  not  know  that  I  am  often  found  dis- 
agreeing with  my  honorable  and  learned 
friend  (Dr.  Quick),  but  in  connexion  with 
this  matter  I  do  disagree  with  him  strongly. 
He  puts  it  that  the  state  is  the  landlord 
of  the  soil  of  its  territory,  and  has,  there- 
fore, a  right  to  dictate  as  to  the  terms  on 
which  that  soil  shall  be  worked. 

Mr.  Deakin. — By  its  lessees. 

Mr.  KINGSTON.— By  its  lessees  or 
any  one  else.  Pushed  to  a  legitimate  con- 
clusion his  argument  would  amount  to  this  : 
That  the  state  might  dictate  as  to  the  right 
with  which  each  person  could  step  ashore 
on  to  that  soil.  I  do  not  think  the  mat- 
ter should  be  viewed  solely  with  regard 
to  our  dealing  with  alien  races,  who 
will  chiefly  come  within  the  scope  and 
purview  of  this  sub- section.  We  ought 
to  deal  with  the  matter  not  on  local  or 
provincial,  but  on  broad  Australian  lines. 
I  know  that  in  this  respect  I  differ  a  good 
deal  from  many  with  whom  I  generally 
work  in  sympathy,  but  the  view  which  I 
venture  to  propound  is  this — that  if  you 
do  not  like  these  people  you  should  keep 
them  out,  but  if  you  do  admit  them  you 
should  treat  them  fairly — admit  them  as 
citizens  entitled  to  all  the  rights  and 
privileges  of  Australian  citizenship. 

Mr.  Trenwith. — And  compel  them  to 
observe  the  same  rules  as  other  citizens  1 

Mr.  KINGSTON.— Yes,  compel  them 
to  observe  the  same  rules  as  other  citizens, 
but  impose  no  special  rules  intended  for 
their  special  injury  and  to  emphasize  what 
some  may  consider  the  degradation  of 
their  position.  Sir,  I  think  that  in  con- 
nexion with  this  coloured  races  question 
we  should  do  whatever  we  can  for  the  pur- 
pose of  keeping  out  coloured  races,  and  I 
recollect  with  considerable  interest  and 
some  pride  that  I  had  the  pleasure  oi 
being  associated  with  Mr.  Deakin  at  the 
Chinese  Conference  in  1888,  when  an 
Australian  policy  was  agreed  to — a  policy 
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which  had  the  effect,  to  a  very  consider- 
able extent,  of  limiting  the  introduction 
of  these  coloured  people.  I  think  that 
subsequent  events  have  shown,  not  only 
the  wisdom  of  that  policy,  but  also  that, 
if  it  had  a  defect,  its  only  defect  was  in 
not  going  sufficiently  far. 

Mr.  Deakin. — Hear,  hear. 

Mr.  KINGSTON.— My  honorable  friend 
indorses  that  opinion,  and  there  is  no 
doubt  that,  in  view  of  our  proximity  to 
the  crowded  millions  of  the  East,  we  must 
look  very  closely  into  the  question  as  to 
whether  or  not  restriction  should  not  be 
replaced  by  absolute  prohibition,  in  the 
interests  of  what  is  generally  and  properly 
known  as  the  white  Australian.  The 
matter  was  considered  a  couple  of  years 
ago — I  think  it  was  at  another  Conference 
in  Sydney — when  further  legislation  was 
agreed  to,  and  that  legislation  has  been 
passed  by  the  senior  colony  and  by  South 
Australia,  but  it  has  not  yet  received  the 
Imperial  assent.  Now,  it  seems  to  me 
that  there  has  been  no  substantial  differ- 
ence of  opinion  as  to  the  propriety  of 
dealing  with  this  question  as  an  Australian 
question,  and  I  trust  that  in  framing 
federal  legislation  on  the  subject  we  will 
adhere  to  that  principle,  and  that  we  will 
not  encourage  the  policy  of  dealing  with 
the  coloured  races  by  various  provinces  on 
different  and  varying  lines. 

Mr.  Deakin. — The  difficulty  is  as  to 
those  we  have  got  here  now,  you  see. 

Mr.  Symon. — They  are  no  worse  than 
those  who  may  come  in  future. 

Mr.  KINGSTON.— We  have  got  those 
coloured  people  who  are  here  now  ;  we 
have  admitted  them,  and  I  do  trust  that 
we  shall  treat  them  fairly.  And  I  have 
always  set  my  face  against  special  legisla- 
tion subjecting  them  to  particular  disabili- 
ties, whether  it  is,  as  in  one  province,  by 
declaring  that  a  solitary  Chinaman  shall 
constitute  a  factory 

Mr.  Walker. — It  is  disgraceful. 

Mr.  KINGSTON.— I  am  not  going  to 
say  whether  it  is  disgraceful  or  not.  I 
disagree  with  it.     As  I  was  saying,  I  have 


always  set  my  face  against  special  legisla- 
tion subjecting  these  coloured  immigrants 
to  particular  disabilities,  whether  it  is,  as 
in  one  province,  providing  that  a  single 
Chinaman  shall  constitute  a  factory,  or 
whether,  as  in  our  colony,  it  is  the  pre- 
vention of  the  ownership  of  mineral  leases 
by  Chinamen.  I  think  it  is  a  mistake  to 
emphasize  these  distinctions.  Keep  these 
coloured  people  out  if  you  do  not  want 
them  here,  but  if  you  admit  them  and  do 
not  want  them  to  be  a  standing  source  of 
embarrassment  in  connexion  with  your 
general  government,  treat  them  fairly, 
and  let  them  have  all  the  rights  and 
privileges  of  Australian  citizenship. 

Sir  John  Forrest. — Would  you  give 
them  the  right  to  vote  1 

Mr.  KINGSTON.— I  do  not  think  we 
ought  to  give  them  the  right  to  vote. 

Mr.  Peacock. — They  are  here  now,  and 
they  are  naturalized  citizens. 

Mr.  KINGSTON.— Then  that  is  an 
additional  reason  for  according  them  the 
full  rights  of  citizenship,  and,  as  regards 
not  giving  them  the  right  to  vote,  I  put  it 
to  honorable  members  that  the  proper 
course  is  to  decide  that  question  by  Aus- 
tralian legislation,  and  I  should  be  un- 
doubtedly found  supporting  a  proposal 
which,  as  regards  future  arrivals  at  the 
least,  would  prevent  them  being  admitted 
to  the  exercise  of  the  franchise. 

Sir  John  Forrest. — You  would  not  give 
them  all  the  rights  of  citizenship,  then  ? 

Mr.  KINGSTON.— I  would  not  allow 
them  to  come  here  in  the  hope  of  exercis 
ing  those  rights,  but  I  trust  also  that  they 
will  be  kept  out.  There  is  no  doubt  what- 
ever, it  seems  to  me,  that  one  of  the  most 
important  subjects  that  the  Federal  Par- 
liament will  have  to  deal  with  as  regards 
the  regulation  of  these  coloured  immi- 
grants—  a  subject  second  only  in  im- 
portance to  that  question — is  the  question 
of  the  Australian  treatment  of  those  im- 
migrants when  they  are  here  ;  and  just 
as  I  think  that  every  one  of  those  subjects 
ought  to  be  dealt  with  by  federal  legisla- 
tion, so  I  think  that,  only  in  a  secondary 
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degree,  the  same  remark  applies  to  the 
question  of  how  the  coloured  people  who 
are  here  shall  be  dealt  with.  The  result 
will  be,  if  one  colony  is  allowed  to  subject 
these  coloured  people  to  special  disabilities, 
to  force  them  into  the  other  colonies  where 
they  are  more  favoured,  but  no  more 
wanted.  The  broad  view  of  the  matter, 
which  I  venture  to  adopt,  is  that  it  is  an 
Australian  question,  and  should  be  dealt 
with  by  the  Federal  Parliament,  and  by 
the  Federal  Parliament  only.  Some  ques- 
tion has  been  raised  as  to  whether  or  not 
this  power — if  conferred  on  the  Federal 
Parliament  in  the  shape  in  which  we 
find  it  in  the  Bill — will  prevent  the 
local  Legislatures  from  dealing  with  the 
question  pending  federal  legislation. 

Mr.  Peacock. — That  is  the  whole  point. 

Mr.  KINGSTON.— That  is  the  whole 
point  at  issue.  My  hope  is  that  it  may 
be  made  perfectly  plain  that,  whilst  the 
local  Legislatures  can  retain,  if  they  please, 
the  benefit  of  what  they  have  already 
done,  they  ought  not  to  interfere  further 
with  the  matter,  after  the  Federal  Parlia- 
ment is  established,  but  the  Federal  Par- 
liament should  be  left  to  deal  with  it,  and, 
by  being  made  practically  the  only  body 
competent  to  deal  with  it,  should  be  forced, 
at  an  early  date,  to  deal  with  it,  and  to 
deal  with  it  on  Australian  lines,  as  broad 
and  fair  as  possibly  may  be.  I  cannot 
help  thinking,  however,  that  if  we  pass  the 
sub-section  in  the  shape  in  which  we  have 
it  before  us  at  the  present  moment,  until 
the  Federal  Parliament  deals  with  the 
matter,  the  local  Legislatures  will  have 
jurisdiction  to  amend  their  laws,  either  in 
the  shape  of  liberalizing  them,  or  of 
greater  stringency  towards  these  coloured 
races. 

An  Honorable  Member. — Clause  100. 

Mr.  KINGSTON.— Clause  100  has  some 
reference  to  the  matter,  but  a  more  impor- 
tant point  was  the  one  taken  by  Mr.  Clark, 
then  Attorney-General  of  Tasmania,  and 
concurred  in  by  Sir  Samuel  Griffith  at 
the  Convention  in  1891.  Mr.  Clark  called 
[Mr.  Kingston. 


special  attention  to  the  use  of  the  expres- 
sion— "the  people  of  any  race  with  respect 
to  whom  it  is  deemed  necessary  to  make 
special  laws  not  applicable  to  the  general 
community,"  and  he  asked — "  By  whom 
is  it  to  be  deemed  necessary  ? "  The 
answer,  of  course,  is  —  "By  the  Federal 
Parliament."  Mr.  Clark  asked—"  Do  we 
know  when  the  Federal  Parliament  will 
deem  it  necessary  to  make  special  laws  not 
applicable  to  the  general  community  V ' 
And  the  answer  is—"  Not  until  the  Fede- 
ral Parliament  exercise  that  power." 

Mr.  Trenwith. — But  whether  the  Fede- 
ral Parliament  deem  it  necessary  to  make 
such  special  laws  or  not,  their  power  to  do 
so  is  exclusive. 

Mr.  KINGSTON.— It  is  only  exclusive 
in  connexion  with  the  question  that  arises 
after  the  declaration  by  the  Federal  Par- 
liament that  it  is  necessary  to  make  such 
special  laws. 

Sir  George  Turner. — That  is  too  fine 
to  risk  this  on,  anyhow. 

Mr.  KINGSTON.— I  hope  it  will  be 
made  perfectly  clear,  but  in  an  altogether 
different  direction  to  that  which  I  think  is 
the  view  entertained  by  Sir  George  Turner. 
The  right  honorable  gentleman  puts  it 
that  it  is  too  fine  to  risk  it  on  that  point. 
I  say  not  only  was  it  the  opinion  of  Mr. 
Clark,  but  also  of  Sir  Samuel  Griffith,  that 
it  was  unnecessary,  and  Mr.  Deakin  gave 
in  his  adhesion  to  that  view.  However, 
let  us  make  it  clear.  But  I  hope  that  we 
shall  make  it  clear  in  this  direction,  that 
as  regards  this  matter  and  the  treatment 
of  alien  races  in  Australia,  both  as  to  their 
immigration  and  the  terms  on  which  they 
are  permitted  to  take  up  their  abode 
amongst  us,  the  Federal  Parliament  and 
no  other  shall  have  anything  to  do  with 
it. 

Mr.  SYMON  (South  Australia).— I  so 
strongly  sympathize  with  the  broad  and 
generous  views  expressed  by  the  last 
speaker  that,  except  that  this  is  a  question 
of  very  great  moment,  I  should  hardly  have 
felt  it  necessary  to  occupy  the  attention 
of  the  committee  even  for  the  very  few 
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seconds  I  propose  to  do.  This  is  a  very 
much  larger  question  than  one  of  drafting. 
It  has  travelled  a  long  way  beyond  that 
stage.  In  this  discussion  two  points  have 
been  raised.  One  is  more  or  less  a  matter 
of  drafting — a  technical  matter — and  that 
is  the  point  which  was  raised  yesterday  by 
my  honorable  friend  (Mr.  Deakin)  as  to 
the  meaning  and  effect  of  the  word  "ex- 
clusive," and  as  to  whether  this  particular 
provision  is  not  out  of  place  in  this  series 
of  sub-sections  dealing  with  matters  in  the 
exclusive  ambit  of  the  Federal  Parliament 
— whether  it  ought  not  more  properly  be 
placed  in  clause  52,  and  whether  if  we 
retain  it  where  it  is  it  may  not  have  the 
effect  of  creating  a  sort  of  interval  between 
the  coming  into  force  of  the  Federal 
Constitution  and  the  enactment  of  a 
federal  law  dealing  with  the  subject 
of  this  sub-section.  That,  I  think, 
is  substantially  the  point  which  has 
been  put  from  the  first  aspect — that  is 
to  say,  when  this  Federal  Constitution 
comes  into  force  it  simply  operates  as  a 
barrier  to  all  legislation  by  repeal  or  alter- 
ation on  the  part  of  a  state  with  regard  to 
any  existing  laws  dealing  with  people  of 
the  nationalities  which  are  referred  to, 
although  circumstances  may  arise  to 
render  it  absolutely  necessary  that  some 
alteration  should  be  made.  That  is  a  very 
serious  and  a  very  important  question, 
and,  although  I  am  disposed  to  think  if 
this  sub-section  is  retained  where  it  is 
under  these  exclusive  provisions,  the  effect 
will  be  to  erect  such  a  barrier  as  I  have 
indicated,  still  it  may  be  open  to  doubt  as 
to  whether  that  is  the  effect  of  the  word 
"  exclusive."  But  to  solve  the  matter, 
and  to  save  it  from  all  doubt,  I  agree  with 
the  honorable  member  (Mr.  Deakin)  that 
it  would  be  very  much  better  to  place  this 
provision  in  clause  52,  so  that  until  the 
Federal  Parliament  does  legislate  on  the 
subject  the  existing  laws  of  the  states 
shall  prevail,  and  that  if  the  states  should 
find  it  necessary  to  alter  or  modify  or 
change  those  laws  in  any  way  they  shall 
be  at  perfect  liberty  to  do  so.     That,  at 


any  rate,  would  be  consistent;  it  would  le 
proper;  and  it  would  save  the  hiatus  of 
legislation  which  might  otherwise  occur, 
and  conserve  to  the  states  that  right  which 
they  now  possess,  and  which  it  might  be 
absolutely  necessary,  in  their  own  interest} 
they  should  exercise.  But  the  second 
question  is  one  of  much  wider  and  more 
far-reaching  consequences.  It  is  one  of 
great  constitutional  substance.  It  is 
whether  it  is  proper  at  all  that  this  power, 
described  in  this  sub-section,  should  be 
conferred  on  the  Federal  Parliament. 

Mr.  Deakin. — Solely. 

Mr.  SYMON. — In  clause  52  we  have 
given  to  the  Federal  Parliament  the  power 
of  dealing  absolutely  with  immigration. 
If  we  have  given  that  power,  then  inci- 
dental to  that  power  they  will  have  an 
exclusive  jurisdiction  as  to  the  status  and 
citizenship  of  people  who  come  into  this 
country.  If,  therefore,  the  Federal  Parlia- 
ment are  to  have  this  entire  control  of  the 
citizenship  of  the  nation,  then  they  have 
a  right  to  say  who  shall  be  admitted  to 
that  citizenship  and  who  shall  be  excluded, 
and  they  must  also  have  the  power  to  de- 
fine the  terms  of  that  citizenship.  They 
may  say  that  they  will  admit  the  coloured 
races — those  whom  we  describe  as  aliens — 
to  the  full  advantage  of  the  citizenship  of 
Australia.  They  may  give  a  limited  citi- 
zenship if  they  like.  They  may  impose 
any  terms  or  conditions,  or  they  may,  I 
apprehend,  admit  these  people,  and  confer 
on  the  states  themselves  the  right  of  regu- 
lating the  control  within  the  boundaries  of 
the  particular  states.  There  may — and 
this  was  a  point  which  was  put  by  my 
right  honorable  friend  (Sir  John  Forrest) 
yesterday,  at  least  as  I  understood  him — 
have  to  be  varying  laws,  according  to  the 
different  degrees  of  latitude  in  the  various 
states,  which  may  require  differentiation  in 
relation  to  these  particular  people.  Well, 
the  Federal  Parliament  would  have  perfect 
power  to  confer  on  the  state  the  right  to 
discriminate  in  that  way  if  it  chooses  ;  but 
it  seems  to  me,  in  common  with  the  last 
speaker,  that   it  is   the   federal   authority 
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alone  which  has  to  deal  with  and  define 
and  control  the  national  citizenship. 

Mr.  Dbakin. — Is  it  to  do  that  positively 
as  you  propose,  or  negatively  as  we  pro- 
pose? That  is  the  difference  between  us. 
We  do  not  object  j  but  we  say  that  that 
control  should  be  negative — that  is  to  say, 
that  until  the  Federal  Parliament  legis- 
lates, for  instance,  in  regard  to  the  employ- 
ment of  Chinamen  in  mines,  the  local  laws 
ought  to  operate  now  and  hereafter.  It 
is  only  a  difference  between  positive  and 
negative. 

Mr.  Douglas. — The  fight  is  over  a 
shadow. 

Mr.  SYMON. — I  think,  as  my  honor- 
able friend  puts  it,  the  fight  is  over  a 
shadow ;  there  is  really  no  substantial 
difference  between  us.  It  appears  to  me 
that  we  have  been  under  some  misappre- 
hension, and  the  very  pointed  address  to 
which  we  have  just  listened  hasbeen  founded 
on  an  assumption  of  difficulty  which  has 
not  been  suggested.  What  I  understood 
my  honorable  friend  to  desire  was,  that 
the  power  of  regulating  these  coloured 
races,  to  use  the  expression  which  is  best 
understood,  shall  be  left  entirely  with  the 
states. 

Mr.  Peacock. — No. 

Mr.  Trenwith. — Only  until  the  Federal 
Parliament  deals  with  it. 

Mr.  Deakin. — Negatively,  instead  of 
positively. 

Mr.  SYMON. — As  at  present  advised,  I 
see  no  particular  objection  to  the  proposal 
to  leave  it  with  the  states  until  the  Fede- 
ral Parliament  defines  what  that  citizen- 
ship shall  be.  Otherwise,  of  course,  the 
result  might  be  that  you  would  neutralize 
absolutely  the  power  which  you  are  giving 
to  the  Federal  Parliament,  because,  if  you 
left  it  to  the  state  to  say  how  these  people 
should  be  employed,  under  what  conditions 
they  should  be  licensed  in  particular  avoca- 
tions, you  might  defeat  your  federal  legis- 
lation by  starving  the  people  you  admit. 

Sir  George  Turner. — And  the  Federal 
Parliament  can  always  pass  a  law  over- 
ruling the  state  law  if  that  law  is  a  bad  one. 
[Mr.  Symon. 


Mr.  SYMON. — What  you  want  to  do  is 
to  maintain  your  existing  laws,  with  the 
power,  of  course,  till  the  Federal  Parliament 
legislates,  of  altering  them  asyou  please; 
but  until  the  Federal  Parliament  legislates 
with  regard  to  the  admission  of  these 
people,  and  the  quality  of  the  citizenship 
which  they  are  to  possess — whether  it  is 
full  and  free  like  our  own,  or  more  limited  ; 
and  until  they  also  interfere  with  your 
internal  regulation  of  affairs  with  these 
people  your  laws  are  to  operate. 

Mr.  Deakin. — And  any  amendment  of 
them. 

Mr.  SYMON.— If,  in  opposition  to  the 
view  which  was  just  taken,  you  have  the 
power,  in  the  interim  between  the  estab- 
lishment of  the  Federal  Constitution  and 
the  passing  of  the  federal  law,  to  alter 
them,  those  alterations  will  have  the  same 
effect  as  existing  legislation  on  the  subject. 
Therefore,  it  seems  to  me,  if  that  is  the 
whole  matter  in  dispute,  it  does  not  raise 
quite  so  large  a  question  in  substance  as  I 
anticipated.  I  thought,  from  the  view 
which  was  expressed  yesterday,  no  doubt 
from  my  misunderstanding  it,  that  the 
whole  question  of  the  separate  control  of 
the  states  over  the  alien  races,  once  ad- 
mitted, was  to  be  reserved  to  the  states, 
and  I  emphatically  concur  in  the  speech 
which  we  have  just  listened  to.  It  is  mon- 
strous to  put  a  brand  on  these  people  when 
you  admit  them.  It  is  degrading  to  us 
and  our  citizenship  to  do  such  a  thing.  If 
we  say  they  are  fit  to  be  admitted  amongst 
us,  we  ought  not  to  degrade  them  by 
putting  on  them  a  brand  of  inferiority. 

Mr.  HOWE  (South  Australia).— I  have 
listened  with  great  pleasure  indeed  to  the 
speeches  of  the  two  last  speakers.  It  is  so 
very  seldom  that  they  are  in  accord  with 
each  other  on  questions  of  this  kind,  that 
I  could  not  help  marvelling  that  they 
should  come  together  on  a  question  of  this 
magnitude.  The  honorable  member  (Mr. 
Symon)  said  it  was  monstrous,  for  a  civilized 
community  like  the  Australians,  to  place  a 
brand  of  degradation  upon  those  alien  races 
once  we  admit  them.     I   think  our  first 


Commonwealth  of 


[28  Jan.,  1898.] 


Australia  Bill. 


251 


duty  is  to  consider  the  welfare  of  our  own 
kindred.  Do  you  ever  find  British  labour 
gcing  to  these  eastern  countries  and  com- 
peting  with  the  labour  there  ?  Certainly 
not. 

Mr.  Walker. — Engineers  go  there  from 
our  country. 

Mr.  HOWE. — Simply  because  those 
races  have  no  engineers  of  their  own.  We 
send  capital  into  those  countries.  We 
benefit  them  in  that  way,  and  we  do  not 
take  hordes  of  people  to  compete  with  the 
labour  of  eastern  countries.  I  have  no 
objection  to  treat  them  fairly  well  when 
they  are  in  Australia,  but  the  Government 
ought  not  to  go  out  of  its  way  to  grant 
them  licences  when  there  is  a  power  of 
restriction,  and  when  the  Government  can 
refuse  any  one  a  licence.  Why  should  we 
grant  them  mineral  licences  to  compete 
with  our  miners  on  gold-fields,  and 
hawkers'  licences  to  compete  with  our 
Australian  hawkers  1 

The  CHAIRMAN.— I  would  ask  the 
honorable  member  if  he  thinks  his  re- 
marks are  strictly  relevant  as  to  which 
body  should  have  the  power  to  deal  with 
this  matter  1 

Mr.  HOWE. — I  am  coming  to  that. 
If  this  law  be  passed  as  proposed,  I  am  in 
accord  with  the  honorable  member  (Mr. 
Deakin)  that  the  federal  authorities  should 
have  supreme  power,  and  that  the  laws 
in  the  states  should  be  operative  until  the 
federal  law  is  passed.  I  am  quite  in  accord 
with  the  Victorian  members  who  say  that 
those  local  laws  should  remain  in  full 
force  and  vigour  until  a  new  law  is  passed 
by  the  federal  authority.  I  have  no  fear 
that  the  law  passed  by  the  Federal  Parlia- 
ment of  Australia  will  be  one  that  will 
be  less  exclusive,  as  against  these  alien 
races,  than  any  law  obtaining  in  any  state 
at  present. 

Mr.  Walker. — Do  you  think  they  will 
pass  a  more  exclusive  Act  1 

Mr.  HOWE.— Yes;  I  think  the  cry 
throughout  Australia  will  be  that  our  first 
duty  is  to  ourselves,  and  that  we  should 
as  far  as  possible  make  Australia  a  home 


for  Australians  and  the  British  race  alone. 
It  is  not  our  duty  even  to  go  out  of  our 
way  to  create  competition  between  the 
aliens  residing  in  our  midst  at  the  present 
time  against  our  own  flesh  and  blood.  I 
shall  support  the  contention  advocated 
with  so  much  force  and  ability  by  the 
Victorian  members,  as  I  consider  that  the 
welfare  of  the  colonies,  as  against  alien 
cheap  labour,  depends  upon  the  local  laws 
being  maintained  in  full  force  and  vigour 
until  a  federal  law  is  passed. 

Mr.  McMILLAN  (New  South  Wales). 
— I  do  not  intend  to  extend  the  debate, 
and  therefore  I  shall  only  say  a  word  or 
two.  I  have  not  been  under  any  misappre- 
hension with  regard  to  the  real  issue  before 
us.  I  am  inclined  now  to  alter  my  mind, 
and  to  say  that  this  sub-section  ought  to  be 
included  in  the  52nd  clause,  and  for  a 
reason  that  perhaps  has  not  struck  some 
honorable  members  up  to  the  present 
time.  I  hold  that  the  placing  of  this  sub- 
ject in  the  Bill  as  an  exclusive  power 
restricts,  to  some  extent,  the  discretion  of 
the  Federal  Parliament,  because,  in  the 
earlier  stage  of  our  federation,  it  may  be 
considered  right  not  to  interfere  too  much 
with  the  autonomous  powers  of  the  differ- 
ent states.  It  might  be  a  wise  discretion 
to  leave  everything  exactly  as  it  is  for 
some  years  to  come.  If  the  states  have  not 
overreached  what  is  fair  to  the  position  of 
a  citizen  pure  and  simple,  then,  on  broad 
grounds,  the  Federal  Parliament  may  think 
it  best  in  the  early  stages  of  federation  to 
do  nothing  at  all ;  whereas,  if  you  make 
this  an  absolutely  exclusive  power,  it  is 
more  or  less  a  direction  that,  at  the 
very  earliest  moment,  a  uniform  law 
shall  prevail  throughout  the  whole  con- 
tinent. It  seems  to  me,  therefore,  that 
on  the  whole  it  would  be  better  to 
include  it  in  the  other  concurrent  powers, 
leaving  the  Federal  Parliament,  as  I  think 
we  ought  in  all  matters,  the  fullest  possible 
discretion  to  deal  with  matters  according 
to  their  own  views. 

Dr.  COCKBURN  (South  Australia).— 
I  quite  agree  with  the  contention  brought 
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forward  by  the  honorable  member  (Mr. 
Deakin)  yesterday  that  this  ought  to  be  a 
concurrent,  and  not  an  exclusive  power.  It 
is  a  fair  question  for  the  states  to  legislate 
upon  until  legislation  inconsistent  with 
their  action  is  introduced  by  the  Federal 
Parliament.  I  may  say  it  is  a  matter 
which  is  beyond  the  stage  of  theory. 
Special  legislation,  as  touching  alien  races, 
became,  in  South  Australia,  a  matter  of 
great  importance  in  administration.  In 
the  Northern  Territory  of  South  Australia 
there  is  a  large  preponderance  of  Chinese, 
as  against  the  white  population.  It 
was  found  that  the  Chinese  themselves 
were  not  prospectors,  but  they  fol- 
lowed the  British  prospectors,  shepherded 
them,  and  as  soon  as  any  discovery 
was  made  by  one  or  two  enterprising 
men  of  our  own.  race,  the  Chinese,  who 
would  not  undergo  the  risks  themselves, 
came  down  upon  the  mine  and  destroyed 
all  possibility  of  its  being  worked  by 
our  own  people. 

Mr.    Higgins. — Would   not  the  whites 
murder  them  1 

Dr.  COCKBURN.— There  were  only  a 
few  whites,  and  the  murder  might  turn 
out  the  wrong  way.  For  years  and  years 
the  people  in  the  Northern  Territory 
clamoured  to  Parliament  for  the  preven- 
tion of  these  occurrences.  For  years  Par- 
liament turned  a  deaf  ear  to  their 
entreaties,  but  at  last  an  Act  was  passed 
precluding  the  Chinese  from  going  on  to 
a  gold-field  until  a  certain  number  of 
years  after  its  proclamation.  I  under- 
stand that  has  placed  the  matter  on 
a  satisfactory  footing,  and  that  the  Act 
has  worked  very  well.  It  seems  to 
me  this  is  a  power  which  might  re- 
quire to  be  local  in  its  exercise.  Not  only 
should  the  states  have  power  to  legislate 
in  the  interim  until  the  formation  of  the 
Commonwealth,  but  afterwards  until  the 
Federal  Parliament  chooses  to  pass  a  law, 
and  even  after  that  so  long  as  the  state 
law  is  not  inconsistent  with  the  federal 
law  on.  the  subject.  Of  course,  the  Fede- 
ral Parliament  must  have  power  to  legislate 
[Dr.  Corkburn. 


on    this   subject.      That    is    an   absolute 
national  necessity.     But  until  the  Federal 
Parliament  chooses  to  legislate  in  such  a 
way  as  to  override  the  state  law,  certainly 
the  states  should  have  this  power.     It  is 
a  pure  question  of  state  rights  and  local 
government.     It  would  be  disastrous  in  a 
huge  continent  like  this,  where  conditions 
vary  so  much,  to  make  it  necessary  for  any 
particular  state  to  get  the  ear  of  the  Fede- 
ral Parliament  before  it  could  get  legisla- 
tion in  this  direction.     I  have  pointed  out 
how   exceedingly    difficult    it   was,   even 
within    the    limits    of    South   Australia, 
for    a  distant   part    of  that   territory  to 
get  the  ear  of    Parliament.      How  much 
greater   will  be  the  difficulty  to  get  the 
ear  of  the  Federal  Parliament  on  a  matter 
which  perhaps  only  concerns  one   parti- 
cular  part   of   a   particular   state.      The 
states  themselves  should  have  the  power 
to  legislate  in  this  matter  as  long  as  their 
legislation   is    not  inconsistent   with   the 
federal   legislation.       I    quite  agree   that 
with  regard  to  immigration  the  Federal 
Parliament  must  have  the  whole  power, 
so  as  to  be  able  to  restrict   undesirable 
immigrants  ;  but  it  is  not  only  a  question 
of  keeping  out  alien  races.   We  have  them 
with  us.     As  I  have  said,  in  our  Northern 
Territory  we  have  a  preponderating  popu- 
lation of  Chinese.     I   can  quite  well  see 
that  other  problems,    not  perhaps   quite 
identical  with  that  of  keeping  the  Chinese 
off  new  gold-fields,  but  yet  problems  of  a 
similar  character,  may  arise'.     Therefore, 
it     is    not     sufficient    that     we     should 
retain    the   right    of    our   own   laws    as 
they  stand,  but  it  is  necessary  that  the 
states  should  have  the  right  to  take  the 
initiative  in  any  matter  which  might  have 
a  local  bearing,  and  which  might  not  con- 
cern the  whole  of  Australia. 

Mr.  DEAKIN  (Victoria).— In  order  to 
bring  this  matter  to  a  head,  I  intend  to 
move  an  amendment.  I  have  consulted 
the  Drafting  Committee  as  to  its  form,  and 
beg  to  move — 

That  the  words  "The  affairs  of,"  first  line 
sub-section  (1),  be  omitted. 
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Mr.  Barton. — I  have  no  objection  to 
taking  it  that  way. 

Mr.  DEAKIN.— I  think  it  must  now  be 
perfectly  clear  that  what  we  desire  is,  not 
to  deprive  the  Federal  Parliament  of  its 
paramount  power  in  every  respect  in  regard 
to  any  dealings  with  the  races  referred 
to,  but  to  leave  to  the  several  states, 
until  the  Federal  Parliament  legislates 
upon  the  alien  question,  the  operation  of 
all  legislation  already  passed,  and  the 
the  right  to  legislate  in  the  future  until 
the  Federal  Parliament  thinks  fit  to 
supersede  it  by  specific  legislation.  For 
instance,  the  Federal  Parliament  might 
well  pass  a  general  law  applying  to 
these  races  without  making  any  reference 
to  their  employment  as  miners  or  hawkers, 
and  any  state  legislation  in  regard  to 
those  occupations  which  might  be  in 
existence  would  continue,  or  new  legislation 
regarding  them  might  be  introduced. 
When  the  Federal  Parliament  chooses  to 
make  regulations  in  regard  to  the  employ- 
ment of  aliens  as  hawkers  and  miners,  the 
state  legislation  will  cease  to  have  effect. 
The  honorable  and  learned  member  (Mr. 
Symon)  said — "  Hand  to  the  Federal  Par- 
liament all  powers  connected  with  aliens, 
and  allow  them  to  give  back  certain  powers 
to  the  state."  We  say — "  Instead  of  tak- 
ing these  powers  from  the  states,  aud  giv- 
ing them  back  again,  let  us  leave  them 
with  the  states  until  the  Federal  Parlia- 
ment chooses  to  assume  them." 

Sir  JOHN  DOWNER  (South  Australia). 
— I  do  not  think  it  makes  any  substantial 
difference  whether  you  put  this  provision 
in  clause  52,  or  leave  it  where  it  is.  The 
Federal  Parliament  has  first  to  say  what 
races  it  is  necessary  to  make  regulations 
about. 

Mr.  Isaacs. — That  is  giving  a  rather 
limited  meaning  to  the  words  "deemed 
necessary." 

Sir  JOHN  DOWNER.— There  must  be 
some  body  which  deems  it  necessary,  and 
the  only  body  to  which  the  words  can 
refer   is   the    Commonwealth  Parliament. 


What  very  substantial  difference  does  it 
make  whether  we  leave  the  provision  as  it 
stands  or  put  it  into  clause  52  ?      True,  if 
the  provision  is  left  where  it  stands,  the 
Federal    Parliament    will    have    exclusive 
power  in  connexion  with  this  matter  j  but 
that  body  will  only  have  exclusive  power 
when  it  chooses  to  exercise  it.       It  is  only 
when  the  Federal  Parliament  has  passed 
legislation  dealing  with  the  people  about 
whom  regulations  are  to   be   made   that 
this    exclusive    power    will    have   arisen. 
The  only   matter  for   the  committee   to 
consider  is  as  to  the  expediency  of  leav- 
ing the  provision   here  or  of  putting  it 
into  clause  52.     Wherever  it   is,  it   will, 
upon    the    passing   of    the   Constitution, 
operate  as  an  intimation  to  the  Federal 
Parliament  that  this  is  a  matter  of  national 
import,  upon  which  they  are  expected  to 
legislate.     Once  within  the  Commonwealth 
citizens  should  be  able  to  go  freely  from 
one   state    to  another  ;    there   should  be 
no  lines  of  differentiation  between  states. 
If  races   are  admitted  into  one  state,  and 
are  not  free  to  go  into  another,  the  incon- 
veniences of  administration,  especially  on 
the  borders,  will  be  very  great.     It  has 
been  thought  well  that  there  should  be  a 
uniform  law  throughout   Australia  in  re- 
spect to  the  citizens  of  Australia,  and  it 
was  considered  that  this  provision  should 
be   put   into    a    separate    clause    giving 
exclusive   powers,  in  order  to  emphasize 
the   fact    that    the    Federal    Parliament 
should  legislate  upon  this  matter.     In  my 
opinion,   whether  you    put  the  provision 
into  clause  52,  or  leave  it  where  it  is,  its 
substantial  legislative  effect   will  be  the 
same.     As  to  the  meaning  of  the  words, 
"the  affairs  of  the  people  of  any  race  with 
respect  to  whom  it  is  deemed  necessary," 
in  my  opinion  it  is  the  Federal  Parliament 
who  must  deem  it  necessary. 

Mr.  Isaacs. — What  is  the  meaning  of 
the  statement  that  the  state  cannot  legis- 
late for  the  whole  general  community  1 

Mr.  Barton. — That  is  by  way  of  descrip- 
tion. A  law  made  by  the  state  does  not 
apply  to  the  general  community. 
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Sir  JOHN  DOWNER.— My  argument 
is  that  "  deemed  necessary  "  means  deemed 
necessary  by  the  Parliament  of  the  Com- 
monwealth. Assuming  that  I  am  right,  I 
ask  to  whom  does  this  clause  extend  1  The 
persons  named  by  an  Act  of  the  Common- 
wealth Parliament.  When  the  Common- 
wealth Parliament  deals  with  this  subject, 
its  legislation  will  override  any  local  legis- 
lation, no  matter  whether  you  put  the 
provision  in  clause  52  or  leave  it  in  clause 
53.  What  the  representatives  from  Vic- 
toria want  is  exactly  what  is  provided  here, 
but  the  provision  is  put  where  it  is  for  the 
purposes  of  extra  emphasis,  and  to  indicate 
to  the  Federal  Parliament  that  they  are 
expected  to  make  overriding  and  general 
legislation  in  regard  to  this  vital  question. 
I  think  honorable  members  are,  almost 
without  exception,  strongly  of  opinion  that 
there  should  be  federal  legislation  upon 
this  matter,  and  I  therefore  believe  that  it 
will  meet  the  wishes  of  honorable  mem- 
bers if  we  leave  the  provision  exactly  where 
it  is,  as  a  means  of  hurrying  up  the  Federal 
Parliament  and  causing  it  to  legislate  in 
this  matter  as  soon  as  possible. 

Mr.  WALKER  (New  South  Wales).— I 
am  in  perfect  accord  with  much  that  has 
been  said  by  the  right  honorable  member 
(Mr.  Kingston),  the  honorable  and  learned 
member  (Mr.  Symon),  and  the  honorable 
member  (Mr.  McMillan)  j  but  I  must 
admit  that  I  see  great  force  in  the  re- 
marks of  Sir  John  Downer.  If  we  wish 
to  compel  the  Federal  Parliament  to  legis- 
late upon  this  matter  I  think  we  had 
better  leave  the  provision  where  it  stands. 
I  shall  not  take  up  the  time  of  the  Con- 
vention by  going  into  the  Chinese  ques- 
tion, but  before  the  election  I  was  waited 
upon  by  a  deputation  of  Chinese,  who  in- 
quired what  I  thought  of  the  possibilities 
of  special  legislation  in  regard  to  aliens. 
They  asked  me  this  question — "  Once  a 
Chinaman  has  paid  the  poll  tax,  and  has 
entered  the  Federation,  will  he  be  free  to 
go  from  one  end  of  the  colonies  to  the 
other  1 "  I  replied  that  I  could  not  pos- 
sibly prophesy,  but  that  I  thought  it  likely 
[Sir  John  Downer. 


that  he  would  be  able  to  go  all  over  Aus- 
tralia. 

Mr.  Deakin. — Hear,  hear. 

Mr.  WALKER. — I  am  glad  to  hear  from 
Mr.  Deakin  that  the  intention  is  that  the 
local  legislation  shall  after  a  time  be 
absorbed  by  the  federal.  But  unless  we 
leave  this  power  under  clause  53,  the  local 
legislation  may  go  on  for  an  indefinite 
period.  I,  for  one,  cannot  understand  why, 
when  once  a  man  has  paid  the  poll  tax, 
or  whatever  charge  is  imposed,  and  has 
been  admitted  to  Australia,  he  should 
be  treated  differently  from  others.  With 
regard  to  the  poll  tax,  the  view  taken  by 
the  Chinamen  in  Sydney  amused  me. 
They  said — "  We>  do  not  ask  you  to  vote 
against  the  poll  tax ;  those  of  us  who  are 
already  here  are  quite  satisfied  with  the 
law  as  it  stands." 

Mr.  GLYNN  (South  Australia).— I  de- 
sire to  call  the  attention  of  the  leader  of 
the  Convention  to  an  apparent  vagueness 
in  the  word  "  exclusive,"  to  which  refer- 
ence has  not  yet  been  made.  The  word 
"  exclusive,"  no  matter  at  what  time  the 
power  arises,  whether  on  the  coming  into 
being  of  the  Commonwealth,  or  the  exercise 
of  the  power  by  the  Federal  Parliament, 
may  mean,  and  I  believe  does  mean,  that 
the  power  of  the  state  to  legislate  ceases. 
On  the  question  of  whether  the  exclusive 
power  under  this  provision  conies  into 
being  with  the  establishment  of  the 
Commonwealth,  I  would  call  the  atten- 
tion of  the  leader  of  the  Convention  to 
clause  84.  That  clause  seems  to  indicate 
that  this  exclusive  power  arises  the  moment 
an  Act  is  passed.  It  speaks  of  the  exclusive 
power  of  enforcing  customs  duties  being 
vested  in  the  Federal  Parliament,  but  the 
second  paragraph  says — 

But  this  exclusive  power  shall  not  come  into 
force  until  uniform  duties  of  customs  have  been 
imposed  by  the  Parliament. 
It  would  appear  that  without  that  limi- 
tation the  exclusive  power  would  come 
into  force  at  once,  and  the  position  would 
be  as  stated  by  the  Victorian  represen- 
tatives.    If   you   pass   this   clause   as   it 
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stands  the  state  could   no   longer   legis- 
late with  regard  to  Chinese. 

Mr.  Barton.  —  If  the  exclusive  power 
is  given  without  any  restriction,  I  think  it 
would  arise  immediately  on  the  establish- 
ment of  the  Commonwealth. 

Mr.  GLYNN. — Having  regard  to  the 
wording  of  clause  84,  I  think  that  is 
doubtful. 

Mr.  Barton. — That  is  a  special  case. 

Mr.  Higgins. — Clause  84  was  intended 
to  mean  that  the  power  referred  to  should 
not  be  exclusive  until  uniform  duties  of 
customs  had  been  imposed. 

Mr.  Barton. — There  is  no  exclusive 
power  for  a  period  of  two  years,  but  by  a 
proviso  the  power  becomes  exclusive  at 
the  end  of  that  time.  Where  there  is  no 
such  proviso  the  exclusive  power  must 
operate,  at  any  rate,  from  the  date  of  the 
election  of  the  Federal  Legislature. 

Mr.  GLYNN. — There  seems  to  be  some 
doubt  as  to  whether  the  exclusive  power 
arises  upon  the  establishment  of  the  Com- 
monwealth or  on  the  exercise  of  the  power 
of  legislation.  The  doubt  seems  to  be 
removed  by  clause  84.  It  is  said  that  if 
we  put  this  provision  in  clause  52  the 
exclusive  power  may  be  postponed  until 
legislation  takes  place.  But  may  you  not 
then  have  a  concurrent  power,  and  may 
not  the  competence  of  the  local  Legislature 
to  legislate  in  the  matter  be  continued  as 
long  as  the  legislation  is  not  in  contradic- 
tion of  federal  legislation  ? 

Mr.  Dbakin. — That  is  the  point. 

Mr.  GLYNN.— Yes,  and  there  is  still  a 
vagueness  in  the  word  "  exclusive."  If  it 
is  doubtful  whether  the  exclusive  power 
commences  with  the  foundation  of  the 
Commonwealth,  and  if  it  is  possible  that 
it  may  only  come  into  being  on  the  pass- 
ing of  legislation,  may  it  not  still  be  said 
that  on  the  passing  of  exclusive  legisla- 
tion the  power  of  the  local  Parliaments  to 
legislate  is  extinguished,  but  that  on  the 
passing  of  concurrent  legislation  that 
power  does  not  cease  1 

Mr.    REID    (New    South    Wales).— I 
think  that  enough  has  now  been  said  on 


this  subject  by  honorable  members  on 
both  sides  of  the  chamber,  and  I  have 
only  a  very  few  remarks  to  offer.  It  ap- 
pears that  if  the  sub-section  remains 
where  it  is  state  laws  will  be  valid 
until  federal  legislation,  but  the  states 
will  not  be  able  to  alter  or  improve 
those  laws  during  the  possibly  long 
interval  between  federation  and  federal 
legislation.  Under  these  circumstances, 
as  we  leave  to  the  states  for  an  indefinite 
time  the  power  of  maintaining  the  laws 
they  have,  we  should  grant  to  them  the 
power  of  improving  those  laws.  It  would 
recommend  the  Constitution  more  to  a 
large  number  of  persons  if  we  put  the 
sub-section  in  clause  52,  thus  enabling 
each  state  to  legislate  on  this  matter  until 
the  Federal  Parliament  comes  in  and 
legislates  for  all. 

Question — That  the  words  "  the  affairs 
of "  proposed  to  be  omitted  stand  part  of 
the  sub-section — put. 
The  committee  divided — 

10 
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Ayes 
Noes 


Majority  for  the  amendment     25 

Ayes. 

Downer,  Sir  J.  W.  Moore,  W. 

Fysh,  Sir  P.  0.  O'Connor,  R.  E. 

Grant,  C.  H.  Walker,  J.  T. 
Holder,  F.  W. 

James,  W.  H.  Teller. 

Kingston,  C.  C.  Barton,  E. 

Noes. 

Abbott,  Sir  J.  P.  Henry,  J. 

Berry,  Sir  G.  Higgins,  H.  B. 

Braddon,  Sir  E.  N.  C.  Howe,  J.  H. 

Briggs,  H.  Isaacs,  I.  A. 

Brown,  N.  J.  Leake,  G. 

Carruthers,  J.  H.  Lee  Steere,  Sir  J.  G. 

Clarke,  M.  J.  Lewis,  N.  E. 

Cockburn,  Dr.  J.  A.  McMillan,  W. 

Crowder,  F.  T.  Peacock,  A.  J. 

Dobson,  H.  Quick,  Dr.  J. 

Douglas,  A.  Reid,  G.  H. 

Forrest,  Sir  J.  Solomon,  V.  L. 

Fraser,  S.  Symon,  J.  H. 

Glynn,  P.  M.  Trenwith,  W.  A. 

Gordon,  J.  H.  Turner,  Sir  G. 

Hackett,  J.  W.  Venn,  H.  W. 
Hassell,  A.  Y.  Teller. 

Henning,  A.  H.  Deakin,  A. 

Question  so  resolved  in  the  negative. 
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Mr.  BARTON  (New  South  Wales).— I 
beg  to  move  that  all  the  rest  of  the  sub- 
section be  omitted  with  a  view  to  its  being 
transferred,  in  a  shorter  form  I  hope,  to 
clause  52. 

The  amendment  was  agreed  to. 

Sub-section  (2). — The  Government  of  any  ter- 
ritory which  by  the  surrender  of  any  state  or 
states  and  the  acceptance  of  the  Commonwealth 
becomes  the  seat  of  government  of  the  Common- 
wealth, and  the  exercise  of  like  authority  over 
all  places  acquired  by  the  Commonwealth,  with 
the  consent  of  the  state  in  which  such  places 
are  situate,  for  the  construction  of  forts, 
magazines,  arsenals,  dockyards,  quarantine 
stations,  or  for  any  other  purposes  of  general 
concern. 

Mr.  BARTON  (New  South  Wales).— 
As  to  this  sub-section,  there  are  one  or  two 
matters  which  I  should  like  to  point  out  to 
the  committee,  and  then  leave  it  to  them  to 
say  if  they  are  matters  of  drafting  or  mat- 
ters of  substance.    I  think  myself  that  they 
do   partake   of   substance.      This   is   the 
sub-section  which  relates  to  an  exclusive 
power  to  be  given  to  the  Commonwealth 
to  deal  with  territory  or  certain  pieces  of 
land  required  for  Commonwealth  purposes, 
the  territory  being  for  the    seat  of   go- 
vernment, and  other  pieces  of  land  being 
for  the  construction  of   forts,   magazines, 
arsenals,   dockyards,  quarantine  stations, 
or  for  any  other  purposes  of  general  con- 
cern.    Now  there  is  no  necessity,  I  take  it, 
for  the  words  in   the  first,  second,   and 
third  lines  of  the  sub-section,    "by   the 
surrender   of    any   state    or    states    and 
the   acceptance   of  the   Commonwealth," 
because  they  are  provided  for  by  clause 
105,    which   is    a   special    clause   provid- 
ing   for    the    surrender    of    territory   by 
a  state  and  its  acceptance  by  the  Com- 
monwealth.    Then,  with  reference  to  the 
second,  the  parenthetical  part,  of  the  sub- 
section, to  be  found  in  the  words  "  with  the 
consent  of  the  state  in  which  such  places  are 
situate,"  I  think  these  might  also  be  well 
left  out.     This  is  not  a  clause  which  deals 
in  any  way  with  the  powers  to  acquire 
land,    whether   it    is    the   acquisition    of 
land  for  the  seat  of  government  or  the 
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acquisition  of  land  for  an  arsenal,  &c. ; 
and  therefore  this  kind  of  expression  is 
not  required.  I  think,  therefore,  that  both 
these  portions  of  the  sub-section  should  go 
out,  one  being  already  provided  for,  and 
as  to  the  other,  it  should  be  provided 
for,  either  in  a  separate  clause  or  by 
some  provision  such  as  I  suggested 
in  clause  52,  which  would  apply  equally 
to  the  acquisition  of  land  by  the  consent 
of  the  state,  or  to  such  compulsory  acqui- 
sition as  might  be  justified  by  any  law. 
I  take  it  that  this  clause  is  not  the  place 
for  either  of  those  provisions,  and,  apart 
from  questions  of  drafting,  these  words 
unnecessarily  encumber  a  portion  of  the 
Bill  which  deals  only  with  powers  to  be 
given  by  the  Commonwealth  to  itself  by 
its  own  legislation. 

Mr.  Isaacs. — Is  not  the  whole  gist  of 
the  matter  the  consent  ? 

Mr.  BARTON.— No ;  we  must  give  the 
Commonwealth  the  exclusive  power  to 
govern  territory  which  may  become  the 
seat  of  government.  The  Commonwealth 
may  not  think  fit  to  acquire  or  accept  the 
surrender  of  any  territory  for  the  seat  of 
government;  it  may  either  follow  the  pre- 
cedent of  Canada,  or  it  may  acquire  a 
piece  of  territory  for  the  seat  of  govern- 
ment and  federalize  that. 

Mr.  Reid. — Once  it  is  federal  territory 
won't  all  the  powers  of  legislative  authority 
be  implied  ? 

Mr.  Deakin. — Look  at  clause  115. 
Mr.  BARTON.— I  have  clause  115  in 
my  mind.  I  do  not  think  you  can  well 
do  without  giving  power  of  this  kind  in 
this  part  of  the  Bill.  Clause  115  refers 
to  making  laws  for  the  provisional  ad- 
ministration and  government  of  any  terri- ' 
tory  surrendered  by  any  state  to  the 
Commonwealth,  and  that  applies  more 
generally. 

Mr.  Deakin.— Ought  not  that  provision 
to  be  in  sub-section  (2)  of  this  clause  1 

Mr.  BARTON.— I  think  not.  It  applies 
more  generally  to  acquisitions  of  territory, 
which  may  become  territories   under  that 
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name,  and,  therefore,  be  subject  to  that 
kind  of  legislation  which  precedes  their 
admission  as  states.  It  does  not  refer  to 
a  piece  of  territory  for  the  seat  of  govern- 
ment, but  to  territories  in  the  general 
sense  of  the  word.  This  sub-section  ap- 
plies only  in  the  more  limited  sense  of  the 
term — to  land  which  may  or  may  not  be 
required  for  the  seat  of  government.  As 
to  that,  I  think  it  is  desirable  that  there 
should  be  an  exclusive  power  given  at 
once  in  express  terms,  but  what  I  object 
to  in  the  sub-section  is  that  it  imports 
words  with  reference  to  the  mode  of 
acquisition  which  may,  perchance,  be 
thought  to  have  an  enacting  effect,  and  do 
not  find  an  appropriate  place  in  a  clause 
of  this  kind.  At  any  rate,  I  will  move,  in 
the  first  place — 

That  the  words  "by  the  surrender  of  any 
state  or  states  and  the  acceptance  of  the 
Commonwealth  "  be  omitted. 

Mr.  DEAKIN  (Victoria).— One  point  I 
wish  to  put  to  the  leader  of  the  Conven- 
tion has  partly  been  anticipated,  but  not 
wholly.  This  clause — clause  53 — defines 
exclusive  powers  which  are  given  to  the 
Parliament,  and  a  later  clause,  clause  115, 
to  which  the  leader  of  the  Convention  has 
alluded,  refers  also  to  an  exclusive  power  of 
legislation  which  is  to  be  possessed  by  the 
Federal  Parliament  for  the  provisional 
government  of  territories,  or,  as  they  have 
been  happily  termed,  embryo  states.  What 
I  am  at  a  loss  to  discover  is  why  two 
clauses  should  be  needed  or  placed  so 
far  apart.  Should  not  clause  115,  as 
the  power  of  legislation  there  conveyed 
is  an  exclusive  power,  be  included  in 
clause  53,  where  the  exclusive  powers  are 
supposed  to  be  found,  and  not  be  relegated 
to  another  portion  of  the  Bill,  where,  it 
seems  to  me,  those  powers  are  at  all 
events  not  equally  in  place  ? 

Mr.  Barton. — It  was  thought  advisable 
to  leave  that  provision  regarding  territories 
where  it  is — under  the  head  of  "New 
States  " — because  it  refers  particularly  to 
that  kind  of  territory  which  afterwards  de- 
velops into  a  new  state. 
[17] 


Mr.  Deakin.  —Yes,  but  it  is  an  exclusive 
power,  and  might  as  well  be  placed  in  the 
clause  relating  to  exclusive  powers. 

Mr.  Barton. — Is  it  not  logically  in  a 
better  place  where  it  is  1 

Mr.  DEAKIN. — It  is  logical  where  it 
is,  and  it  would  also  be  logical  if  included 
in  clause  53.  However  that  is  a  question 
for  the  Drafting  Committee.  I  would  also 
ask  is  the  word  "  territory  "  in  this  second 
^ub-section  the  proper  word  to  use,  inas- 
much as  "territory  "  has  a  specific  mean- 
ing based  upon  American  experience,  as 
indicated  by  clause  105  and  clause  115? 
Would  it  not  be  better  to  substitute 
another  term,  say,  "area"  or  "part  of 
state  "  ? 

Dr.  COCKBURN  (South  Australia).— 
I  would  like  to  be  quite  sure  that  in  making 
any  improvements  in  drafting  we  do  not 
really  make  any  important  alteration  in 
substance. 

Mr.  Isaacs. — There  is  an  important 
alteration ;  it  may  be  right,  but  it  is  im- 
portant. 

Dr.  COCKBURN.— I  think  there  is.  It 
is  quite  right  that  the  Federal  Parliament 
should  have  no  power  without  the  consent 
of  the  state  concerned  to  take  territory 
for  its  capital,  for  example.  I  think  the 
consent  of  the  state  should  be  required  in 
that  case,  although  in  most  cases  I  do  not 
think  there  would  be  very  much  trouble 
about  it. 

Mr.  Barton. — If  you  refer  to  clause  105, 
you  will  see  that  it  can  only  be  done  with 
the  consent  of  the  state. 

Dr.  COCKBURN.— On  the  other  hand, 
Sydney  might  object  to  have  her  harbor 
and  10  miles  roundabout  taken  away  by  the 
Federal  Parliament,  and  its  administration 
withdrawn  from  the  local  Government. 

Mr.  Barton. — Clause  105  is  quite  clear 
on  that  point. 

Dr.  COCKBURN.— I  would  like  to  be 
sure  of  that.  Would  there  not  be  some 
right  of  pre-eminent  powers  in  the  Federal 
Parliament,  unless  it  was  restricted  by  this 
Act,  to  take  any  land  anywhere  it  chose? 

Mr.  Isaacs. — Yes ;  so  there  ought  to  be. 
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Dr.  COCKBURN.— I  do  not  think 
there  ought  to  be.  Whether  or  not  there 
ought  to  be  is  a  matter  for  debate  and  for 
settlement  by  this  Convention  as  a  ques- 
tion of  principle,  and  not  as  a  mere  matter 
of  wording.  Now,  take  the  second  part 
of  the  sub-section,  in  which  power  is  given 
with  the  consent  of  the  state  for  the 
construction,  say,  of  a  quarantine  sta- 
tion. I  question  very  much  whether 
the  power  to  establish  such  a  station  as 
a  leper  station,  for  example,  ought  to 
be  given  to  the  Federal  Parliament  with- 
out having  to  consult  the  wishes  of  the 
state  in  which  it  is  proposed  to  estab- 
lish such  an  institution.  The  Federal  Par- 
liament will  be  a  distant  body,  and  it  may 
not  be  exactly  apprised  of  all  the  local 
conditions.  It  may  want  to  establish  a 
leper  station  in  some  part  of  Australia 
where  its  establishment  would  be  most 
disastrous  to  the  interests  of  the  commu- 
nities in  the  vicinity,  which  ought,  I 
think,  to  have  a  voice  in  a  matter  of  this 
sort.  These  words  are  put  in  to  make  it 
abundantly  clear  that  the  federal  capital 
shall  be  chosen  only  with  the  consent 
of  the  state  concerned,  which  consent 
would,  of  course,  be  given  in  most  cases. 
I  should  like  to  have  the  matter  I  have 
referred  to  made  perfectly  clear.  It  is 
open  to  doubt  at  present,  I  think, 
whether  the  Federal  Parliament  will 
have  power  to  take  any  land  for  the 
purposes  of  government  without  the  con- 
sent of  the  state  concerned.  I  do  not 
think  the  Federal  Parliament  should  have 
such  a  power,  and  I  should  be  sorry  to 
see  it  have  such  a  power  by  the  mere 
insertion  of  certain  words  which  were  not 
intended  to  have  that  meaning.  I  should 
like  this  committee  to  be  clear  as  to 
whether  or  not  it  is  intended  that  the 
Federal  Parliament  should  have  power  to 
take  land  from  any  state  without  the 
consent  of  the  state. 

Mr.  O'CONNOR  (New  South  Wales).— 

I  think  the  honorable  member  who  has 

last  spoken  is  quite  right ;  but  there  is  a 

great  distinction  between  the  two  classes  of 
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matters  dealt  with  in  this  subsection.  I 
think  that  the  seat  of  government  of  -the 
Commonwealth  ought  to  be  in  quite  a 
different  position  to  such  matters  as  the 
construction  of  forts,  magazines,  arsenals, 
dockyards,  and  so  on.  Dr.  Cockburn  will 
recollect  that  there  is  no  such  power  for 
the  acquisition  of  land  for  the  ordinary 
public  purposes  of  the  Commonwealth. 

Dr.  Cockburn. — Might  not  the  power 
be  included  in  the  general  powers  of  sub- 
section (37)  ? 

Mr.  O'CONNOR.— No.  The  only  powers 
that  can  be  held  to  be  given  are  those 
which  are  expressly  given.  It  will  be  wise, 
later  on,  to  add  a  clause  which  I  think 
the  Convention  will  see  the  advisability 
of  adding,  restricting  the  power  to  acquire 
land  to  acquisition  for  the  public  purposes 
of  the  Commonwealth  ;  and  I  think  it 
should  then  be  made  very  clear  that  no 
power  is  given  in  that  clause  to  acquire 
land  for  a  federal  capital  without  the  con- 
sent of  the  state  interested.  Because  it  is 
quite  clear,  from  the  nature  of  things,  that 
it  is  quite  impossible  that  a  power  of  that 
kind  could  be  carried  out  without  such  an 
amount  of  friction  and  difficulty  as  might 
lead  to  a  great  deal  of  trouble. 

Mr.  HrGGiNS.  —  Why  should  not  the 
Federal  Parliament  buy  land  from  a  pri- 
vate owner  for  the  purpose  of  an  arsenal 
without  the  consent  of  the  state  ? 

Mr.  O'CONNOR.— Exactly  so.  I  do  not 
think  the  honorable  member  apprehends 
what  I  am  saying.  I  admit  that  for  all 
such  purposes  the  Commonwealth  would 
have  the  power  either  to  purchase  or  to 
acquire  compulsorily  on  fair  terms. 

Mr.  Higgins. — Without  the  consent  of 
the  state  1 

Mr.  O'CONNOR.  — Undoubtedly;  be- 
cause in  regard  to  defence  there  should  be 
a  paramount  power  for  the  Commonwealth 
to  act  as  might  be  thought  necessary,  and 
there  should  be  a  similar  power  with 
regard  to  quarantine  and  other  matters 
which  are  of  general  concern.  But  with 
regard  to  the  acquisition  of  a  piece  of  land 
for  the  seat  of  government,  which  must 
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embrace  a  large  area  and  be  an  exceedingly 
important  matter  for  the  state  in  which  it 
is  situated,  the  Commonwealth  should  not 
have  power  to  obtain  such  land  without 
the  consent  of  the  state.  That  can  be 
dealt  with  when  we  are  dealing  with  the 
general  clause,  giving  power  to  acquire 
land  for  the  use  of  the  state. 

Mr.  Higgins. —  Does  not  clause  105 
answer  that  objection? 

Mr.  O'CONNOR,— No;  that  is  simply 
a  permissive  power  to  the  Parliament  of 
the  state  to  surrender  any  portion  of  its 
territory. 

Mr.  Isaacs.— And  saying  what  shall 
happen  if  they  do. 

Mr.  O'CONNOR.— Quite  so;  but  that 
clause  does  not  deal  with  the  question  as 
to  whether  the  Commonwealth  may  acquire 
land  for  any  purpose. 

Mr.  Symon. — Is  that  power  of  the  sfcate 
necessary  in  this  Constitution  at  all  ? 

Mr.  O'CONNOR.— I  do  not  know  that 
it  is. 

Mr.  Symon. — I  think  it  is  an  inter, 
ference. 

Mr.  O'CONNOR.— Of  course  the  state 
can  deal  with  its  own  territory,  except  that 
when  it  does  surrender  land  for  the  pur- 
>se  of  the  Commonwealth,  that  land  will, 
iccording  to  the  latter  part  of  clause  105, 
"be  subject  to  the  exclusive  jurisdiction  of 
the  Commonwealth."  That  may  be  neces- 
sary. The  state  may  have  no  power  to 
jive  up  exclusive  jurisdiction  over  any 
>ortion  of  its  territory,  and  it  is  just  as 
rell  to  clear  that  up.  What  I  rose  to 
>oint  out  on  this  matter  was  that  in  deal- 
ing with  the  question  of  the  acquisition 
)f  land,  the  point  raised  by  Dr.  Cockburn 
should  be  considered.  I  do  not  think 
:hat  the  matter  is  affected  one  way  or  the 
)ther  by  the  words  which  are  the  subject 
)f  the  present  amendment,  because  all 
territory  will  be  acquired  lawfully  under 
the  Constitution,  and  it  is  territory  ac- 
quired in  that  way  which  is  dealt  with 
under  this  sub-section.  This  is  not  the 
proper  place  to  indicate  how  the  property 
is  to  be  acquired.     That  matter  must  be 


dealt  with  by  another  place ;  so  that  it 
does  not  matter  whether  the  words,  "  by 
the  surrender  of  any  state  or  states  and 
the  acceptance  of  the  Commonwealth,"  are 
here  or  not.  I  think,  as  a  matter  of  logical 
arrangement  and  drafting,  all  that  need  be 
dealt  with  here  is  the  matter  of  handing 
over,  and  we  can  deal  with  how  the  terri- 
tory should  be  handed  over  in  some  other 
way. 

Mr.  BARTON  (New  South  Wales).— It 
has  occurred  to  me  since  I  previously  spoke 
that  there  was  a  consideration  which 
might  make  it  wise  not  to  carry  this 
amendment  now.  Apart  from  other  ques- 
tions which  have  been  raised,  I  think 
there  is  a  question  of  construction  which 
should  suggest  to  us  not  to  make  the 
amendment  at  present.  It  is  plain  that  the 
Commonwealth  should  have  the  power  of 
exclusive  government  of  any  territory  taken 
over  for  the  purpose  of  government,  when 
it  becomes  federal  territory.  But  suppose 
the  Commonwealth  follows  Canada,  and 
the  seat  of  government  does  not  become  a 
federal  district,  such  as  Washington  has 
become  in  the  United  States,  then  the 
ordinary  power  of  local  Government  would, 
exist  with  regard  to  that  place. 

Mr.  Isaacs. — Including  the  local  laws 
with  regard  to  crime. 

Mr.  BARTON. — Yes,  police  matters 
would  be  included.  If  the  Commonwealth 
undertakes  the  government  of  a  piece  of 
country  only  10  miles  square,  it  must 
completely  govern  that  country,  including 
the  establishment  of  its  own  force  of 
police.  If  it  follow  the  Canadian  pre- 
cedent, the  ordinary  operations  of  pro- 
vincial Government  subsist  there,  and  it 
is  only  the  exclusive  powers  of  Govern- 
ment which  are  exercised.  If  we  leave 
out  these  words,  there  might  be  implied  a 
power  to  assume  the  whole  government  in 
the  place  which  might  be  made  the  seat 
of  Federal  Government,  whilst  without  an 
authorization  of  that  sort  it  would  not  be 
necessary  for  the  Commonwealth  to  assume 
governing  power  over  it  all.  The  original 
provisions  of  the  Bill  would  appear  at  first 
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sight  to  be  probably  wiser  than  the 
suggestion  made,  which  confines  a  power 
of  exclusive  government  to  any  place 
which  becomes  the  seat  of  government. 
So  that,  subject  to  what  any  honorable 
member  may  say,  I  feel  inclined  to  with- 
draw the  amendment,  at  any  rate  for  the 
present. 

Mr.  ISAACS  (Victoria). —I  think  the 
leader  of  the  Convention  is  right  in  with- 
drawing this  amendment.  I  will  point 
out  why.  We  have  now  reached  a  subject 
which  is  full  of  consequence  to  us  all, 
more  especially  in  respect  to  one  or  two 
points  with  which  Mr.  O'Connor  dealt. 
This  sub-section  is  to  a  large  extent  based 
upon  the  American  Constitution,  Article 
1,  section  8,  clause  17,  and  the  object  of 
giving  this  exclusive  jurisdiction  to  certain 
limited  cases,  namely,  in  the  case  of  terri- 
tory acquired  by  the  Commonwealth  with 
the  consent  of  the  state,  is  very  plain. 
There  is  no  doubt,  in  the  first  place,  that 
the  United  States  Government  is,  and  the 
Commonwealth  Government  here  will  be, 
a  Government  of  limited,  of  enumerated 
powers  ;  but  as  to  these  powers,  the  Com- 
monwealth Government  will  be  supreme, 
and  for  the  purposes  of  these  powers — for 
everything  necessary  and  incidental  to 
them — it  will  be  unlimited  in  its  acquisi- 
tion of  means  to  carry  out  those  powers. 

Mr.  Walker. — Yes,  by  sub-section  (37) 
of  clause  52. 

Mr.  ISAACS. — And  even  independent 
of  that  provision.  It  has  been  held  over  and 
over  again  in  the  United  States  that  it  is 
one  of  the  attributes  of  sovereigmVy  that  the 
Supreme  Government  shall  be  unfettered 
in  carrying  out  the  powers  intrusted  to  it, 
and  for  the  purpose  of  carrying  out  those 
powers  it  has  the  right  to  acquire  land 
compulsorily.  No  express  power  is  given 
in  the  United  States  Constitution,  and  the 
Supreme  Court  of  that  country  has  held 
that  no  express  language  is  necessary. 
That  power  was  exercised  for  the  first 
time,  I  think,  in  1875,  but  it  has  since 
been  exercised,  beyond  all  doubt,  on 
several  occasions. 
[Mr.  Barton. 


Mr.  Heid. — For  what  purpose? 

Mr.  ISAACS. — For  public  purposes  — 
only  for  the  purposes  committed  to  it  by 
the  Constitution. 

Mr.  Higgins. — In  the  Constitution  of 
the  United  States  there  is  a  general  power 
given  for  all  purposes  incidental. 

Mr.  ISAACS. — Oh,  the  same  as  we 
have  here. 

Mr.  Kingston. — Is  not  the  supremacy 
of  the  United  States  Government  a  lit.tle 
different  from  the  supremacy  of  our  pro- 
posed Federal  Government? 

Mr.  ISAACS. — Not  in  this  respect 
The  supremacy,  as  far  as  the  powers 
committed  to  it  are  concerned,  would, 
in  this  respect,  I  apprehend,  be  exactly 
the  same  as  the  supremacy  of  our  Com- 
monwealth Government  in  relation  to  its 
powers.  In  the  case  of  Kohl  v.  United 
Slates,  which  was  decided  in  1875,  on  this 
very  question  of  the  right  of  the  United 
States  Government  to  compulsorily  take 
property  within  the  state  for  its  public 
purposes,  the  court  said  this  :  — 

It  has  not  been  seriously  contended  during 
the  argument  that  the  United  States  Govern- 
ment is  without  power  to  appropriate  lands  or 
other  property  within  the  states  for  its  own 
uses,  and  to  enable  it  to  perform  its  proper 
functions.  Such  an  authority  is  essential  to  its 
independent  existence  and  perpetuity.  These 
cxnnot  be  preserved  if  the  obstinacy  of  a  private 
person,  or  if  any  other  authority,  can  prevent 
the  acquisition  of  the  means  or  instruments  by 
which  alone  governmental  functions  can  be  per- 
formed. The  powers  vested  by  the  Constitu- 
tion in  the  General  Government  demand  for  their 
exercise  the  acquisition  of  lands  in  all  the 
states.  These  are  needed  for  forts,  armories, 
and  arsenals,  for  navy  yards  and  light-houses, 
for  custom-houses,  post-offices, and  court-houses, 
and  for  other  public  uses,  If  the  right  to 
acquire  property  for  such  uses  may  be  made  a 
barren  right  by  the  unwillingness  of  property- 
holders  to  sell,  or  by  the  action  of  a  state  pro- 
hibiting a  sale  to  the  Federal  Government,  the 
constitutional  grants  of  p*  wer  maybe  rendered 
nugatory,  and  the  Government  is  dependent  for 
its  practical  existence  upon  the  will  of  a  state, 
or  even  upon  that  of  a  private  citizen.  This 
cannot  be.  No  one  doubts  the  existence  in  the 
state  Governments  of  the  right  of  eminent 
domain— a  right  distinct  from  and  paramount' 
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to  the  right  of  ultimate  ownership.  It  grows 
out  of  the  necessities  of  their  being,  not  out  of 
the  tenure  by  which  lands  are  held.  It  may 
be  exercised,  though  the  lands  are  not  held  by 
grant  from  the  Government,  either  mediately  or 
immediately,  and  independent  of  the  considera- 
tion whether  they  would  escheat  to  the  Govern- 
ment in  case  of  a  failure  of  heirs.  The  right 
is  the  oifspring  of  political  necessity  ;  and  it  is 
inseparable  from  sovereignty,  unless  denied  to  it 
by  its  fundamental  law.  But  it  is  no  more  neces- 
sary for  the  exercise  of  the  powers  of  a  state  Go- 
vernment than  it  is  for  the  exercise  of  the  conceded 
powers  of  the  Federal  Government.  That  Go- 
vernment is  as  sovereign  within  its  sphere  as  the 
states  are  within  theirs.  True,  its  sphere  is 
limited.  Certain  subjects  only  are  committed 
to  it ;  but  its  power  over  those  subjects  is  as 
full  and  complete  as  is  the  power  of  the  states 
over  the  subjects  to  which  their  sovereignty 
extends.  The  power  is  not  changed  by  its 
transfer  to  another  holder. 

Then  the  court  went  on  to  say — 

But,  if  the  right  of  eminent  domain  exists  in 
the  Federal  Government,  it  is  a  right  which 
maybe  exercised  within  the  states,  so  far  as  is 
necessary  to  the  enjoyment  of  the  powers  con- 
ferred upon  it  by  the  Constitution. 

The  whole  judgment  proceeds  in  that  way. 
It  has  been  followed  in  several  cases,  and 
I  think  it  has  been  laid  down  more  than 
once  in  express  terms  that,  for  the  pur- 
pose of  carrying  out  the  powers  expressly 
given  to  the  federal  authority  in  the  Con- 
stitution, the  right  of  eminent  domain  is 
an  essential  attribute,  and  therefore  I  do 
not  entertain  the  slightest  doubt  that,  as  ' 
in  that  case,  and  as  in  several  other  cases, 
the  United  States  Government  has,  even 
without  the  consent  of  the  state,  taken 
land  so  far  as  it  was  necessary  for  the 
exercise  of  its  public  duties,  we  should 
have  the  same  right  here.  I  will  now 
proceed  to  show  the  meaning  of  this  sub- 
section. This  subsection  does  not  say 
that  the  Federal  Government  is  to  have 
the  power  to  take  that  land.  It  assumes 
that  the  Federal  Government  has  that 
power,  but  when  the  Government  does 
take  land,  compulsorily  or  by  purchase,  in 
a  state  as  its  possession,  it  takes  that  land 
certainly  by  virtue  of  its  sovereign  power  of 
eminent  domain,  that  is,  the  highest  do- 
minion.    But  it  does  not  hold  that  land  as 


sovereign,  it  holds  the  land  as  proprietor. 
Now,  where  it  holds  the  land  merely  as 
proprietor,  without  the  consent  of  the  state 
being  given  to  it,  it  is  quite  plain  that  the 
jurisdiction  of  the  state  should  run,  except, 
of  course,  so  as  not  to  interfere  with  the 
performance  of  the  governmental  functions 
of  the  Federal  Government.    But,  as  far  as 
punishing  crime  is  concerned,  as  far  as  any 
other  ordinary  state   supervision  relates? 
not    inconsistent    with    the    performance 
of  the  supreme  functions  of  the  Common- 
wealth, the  ordinary  state  law  will   run. 
But  the  United  States  have  provided,  and 
we,  I  understand,  propose  to  provide  here, 
that,    where   the   state    consents   to    the 
Federal  Government  acquiring  any  land, 
either   by   purchase   or   compulsorily,    it 
thereby  consents,  and  that  consent  is  equi- 
valent to  the  admission  of  the  right  of  the 
Federal  Government  to  exercise  exclusive 
jurisdiction  in  respect  to  that  particular 
portion  of  territory.    And  if  the  state  does 
not  choose   to  give   its  consent,   it  says, 
in  effect — "You   may  take   this  land,  it  is 
true,  by  virtue  of  your  sovereign  right, 
for  your  sovereign  powers,  but  you  hold  it 
as     proprietor  ;    you   can  carry    on    your 
post-office,  your  court-house,  or  anything 
you  please,  but  as  regards  ordinary  state 
laws   outside    those   functions    our   state 
laws  prevail.    Where  the  state,  however,  is 
asked  by  the  Federal  Government  to  consent 
to  the  excision  of  a  piece  of  land  from  its 
own  territory  for  governmental   purposes, 
and  does  consent,  then  the  exclusive  right 
of  the  Federal  Government  to  govern  that 
portion  of  land  attaches  to  it,  and  this  is 
what  the  sub-section  we  are  now  consider- 
ing intends  to  enact.     Therefore,  I   think 
that  the  leader  of  the  Convention  is  right 
in  not  pressing  this  amendment,  and  that 
we  should  be  doing  well  to  keep  in  the  words 
"  with  the  consent,"  because   it  does  not 
relate  to  the  acquisition  of  property,  but 
to  the    exercise   of   jurisdiction  over  the 
property  when  it  is  acquired. 

The  amendment  was  withdrawn. 
Mr.  BARTON  (New  South  Wales).— In 
the  sub-section  which  we  are  just  about  to 
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dispose  of  the  Drafting  Committee  sug- 
gested, and  the  Convention  accepted  the 
suggestion,  to  leave  out  the  word  "other" 
in  the  expression  "  or  for  any  other  pur- 
pose of  general  concern."  I  think  it  is  a 
very  proper  amendment  to  make.  It  will 
restore  the  matter  to  the  condition  in 
which  honorable  members  found  it  in  their 
Bills  as  printed.     I  beg  to  move — 

That  the  word  "  other  "  be  omitted  from  the 
sub-section. 

The  amendment  was  agreed  to,  and  the 
sub-section,  as  amended,  was  adopted. 

Sub-sections  (3)  and  (4)  were  agreed  to. 

Clause  53,  as  amended,  was  adopted. 

Clause  69.— On  the  establishment  of  the  Com- 
monwealth the  control  of  the  following  depart- 
ments of  the  public  service  in  each  state  shall 
become  transferred  to  the  Executive  Govern- 
ment of  the  Commonwealth,  that  is  to  say  : — 

Customs  and  excise : 

Posts  and  telegraphs  : 

Military  and  naval  : 

Ocean  beacons  and  buoys,  and  ocean  light- 
houses and  light-ships  : 

Quarantine  : 

The  obligations  of  each  state  in  respect  of 
the  departments  transferred  shall  thereupon  be 
assumed  by  the  Commonwealth. 

The  CHAIRMAN.— In  this  clause  the 
first  amendment  is  suggested  by  the  Legis- 
lative Assembly  of  New  South  Wales.  It 
is  to  omit  the  word  "  On  "  at  the  beginning 
of  the  clause,  and  to  insert  in  its  place  the 
words  "  as  soon  as  practicable  after." 

Mr.  BARTON  (New  South  Wales).— 
There  are  two  suggestions  made  with  refer- 
ence to  this  particular  part  of  the  clause. 
One  is  to  make  the  clause  begin  with 
the  words — "  As  soon  as  practicable  after 
the  establishment  of  the  Commonwealth  "; 
and  the  other  is  to  make  the  clause  begin 
with  the  words — "  On  a  date  to  be  pro- 
claimed by  the  Governor-General  after  the 
establishment  of  the  Commonwealth." 

The  CHAIRMAN.— The  Council  and 
Assembly  of  Tasmania  make  a  suggestion 
which  is  substantially  the  same  as  this 
suggestion, 

Mr.  BARTON.— The  Tasmanian  sug- 
gestion  is  that,  instead  of  the  words  "  On 
the  establishment  of  the  Commonwealth," 
[Mr.  Barton. 


we  should  adopt  the  words — "On  the  day 
fixed  by  a  proclamation  issued  for  that  pur- 
pose by  the  Governor-General."  That  is 
practically  the  same  amendment  as  the  last 
one  I  read.  The  difficulty  which  these 
two  amendments  are  suggested  to  meet 
is  a  practical  one,  and  I  think  we  ought 
to  adopt  one  of  them.  The  clause  as  it 
is  provides  for  the  immediate  vesting  of 
these  departments  in  the  Executive  Go- 
vernment of  the  Commonwealth,  which 
term  perhaps  ought  to  read,  "  the  Go- 
vernment of  the  Commonwealth."  I 
think  it  is  clear  that  there  will  be  a  great 
deal  of  inconvenience  about  the  imme- 
diate investiture  of  these  departments  in 
the  Government  of  the  Commonwealth. 

Mr.  Fraser. — You  will  not  have  the 
machinery  ready. 

Mr.  BARTON.— The  Commonwealth  it- 
self does  not  come  into  force  till  after  a  date 
named  in  the  proclamation,  consequently 
there  will  be  no  Executive  Government  of 
the  Commonwealth  till  the  date  fixed  in 
the  proclamation,  which  happens  to  be 
also  the  date  named  in  the  beginning  of 
this  clause.  That  will  give  rise  to  a  very 
practical  difficulty,  because  the  depart- 
ments will  be  handed  over  before  the  Go- 
vernment of  the  Commonwealth  will  be 
fully  constituted  and  in  working  order. 
Therefore,  it  will  be  far  better  either  to 
prescribe  that  the  handing  over  should 
occur  as  soon  as  possible,  or  to  adopt  the 
words  "On  a  date  to  be  proclaimed  by 
the  Governor-General  after  the  establish- 
ment of  the  Commonwealth."  Perhaps 
the  latter  would  be  the  better  of  the  two 
amendments.  I  would  suggest  that  we 
negative  the'  one  which  has  just  been 
proposed,  and  adopt  either  that  of  the 
Parliament  of  Tasmania  or  that  of  the 
Legislative  Council  of  New  South  Wales. 

The  amendment  to  omit  "On"  was 
negatived. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales — 

After  "  On  "  insert  "  a  date  to  be  proclaimed 
by  the  Governor-General  after." 

The  amendment  was  agreed  to. 
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Mr.  BARTON  (New  South  Wales).— If 
we  leave  out  the  words  "  Executive  Go- 
vernment of  the,"  so  as  to  make  the  clause 
read  "transfer  to  the  Commonwealth,"  it 
will  be  quite  sufficient,  and  avoid  diffi- 
culties.    I  beg  to  move — 

That  the  clause  be  further  amended  by  the 
omission  of  the  words  "  Executive  Government 
of  the." 

The  amendment  was  agreed  to. 
The  CHAIRMAN.— There  is  an  amend- 
ment proposed  by  the  Drafting  Committee 
to  transpose  "  Military  and  naval."  Tner© 
are  several  other  amendments  suggested 
by  various  Parliaments,  but  they  are  all 
concerning  matters  which  the  committee 
has  already  decided,  and  therefore  I  shall 
not  put  any  of  them. 

Dr.  QUICK  (Victoria).— Under  the 
head  of  "  Posts  and  telegraphs,"  I  would 
draw  attention  to  the  fact  that  that  line 
remains  in  the  condition  in  which  it  was 
before  the  insertion  of  the  word  "  tele- 
phones "  under  the  heading  of  "  General 
powers."  Under  sub-section  (5)  of  clause 
5,  perhaps  posts,  telegraphs,  and  tele- 
phones would  come  together  and  could 
not  be  severed  very  well.  I  suggest  the 
insertion  of  the  words  M  and  telephones  " 
in  this  clause. 

Mr.  Barton. — Those  are  the  only  like 
services  we  know  of  at  present. 
Dr.  QUICK.— I  beg  to  move- 
That    the    word     "and"    after    the    word 
"  Posts  "  be  omitted,  with  the  view  to  the  addi- 
tion of  the  words  "  and  telephones." 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— To  hand  over  the  telephones  of 
a  state  to  the  Commonwealth  seems  to  me 
to  be  an  absurdity. 

Dr.  Quick. — It  has  been  done. 

Mr.  Reid. — They  are  worked  by  the 
same  departments,  and  that  is  the  only 
reason  why  they  are  handed  over. 

The  CHAIRMAN.— The  object  of  the 
amendment  is  to  make  the  Bill  consistent 
with  itself. 

Sir  JOHN  FORREST.— I  want  to  make 
it  as  inconsistent  as  I  can  in  that  respect. 


Mr.  KINGSTON  (South  Australia).— I 
would  like  to  ask,  sir,  is  it  held  that  we 
cannot  alter  this  clause  because  we  have 
inserted  in  clause  52  the  subjects  of 
postal,  telegraphic,  and  telephonic  ser- 
vices ? 

Mr.  Barton. — Not  that  you  cannot,  but 
that  it  will  be  inconsistent. 

The  CHAIRMAN.— I  do  not  say  that 
you  cannot,  but  this  clause  is  simply  as 
to  the  date  when  it  should  be  handed 
over. 

Mr.  KINGSTON.— I  was  suggesting 
for  your  consideration,  sir,  whether  it 
would  not  be  competent  for  any  representa- 
tive to  move  to  strike  out  the  words  "  Posts 
and  telegraphs ;"  and  that  would  not  be 
inconsistent  with  sub-section  (5)  of  clause 
52,  because  all  the  sub-section  does  is  to 
give  power  to  the  Federal  Parliament  to 
legislate  on  this  subject,  a  power  which 
need  not  be  exercised,  and,  even  if  exer- 
cised, might  be  exercised  only  to  the  extent 
of  controlling  the  state's  mode  of  manage- 
ment of  these  works.  It  does  not 
necessarily  decide  that  the  control  of  the 
departments  should  be  handed  over.  I 
respectfully  submit  that  matter  for  your 
consideration,  sir,  and  I  know  that  your 
decision  will  naturally  be  to  allow  the 
fullest  debate  consistent  with  the  rules 
of  the  Convention. 

The  CHAIRMAN.— I  think  the  honor- 
orable  member  is  right.  It  does  not 
necessarily  follow  that  the  power  given  by 
clause  52  need  be  exercised. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  beg  to  move — 

That  the  words  "outside  the  limits  of  any 
state  "  be  inserted  after  the  words  "  Posts  and 
telegraphs." 

Mr.  Reid.  —  Foreign  cables — Banjoe- 
wangie. 

The  CHAIRMAN.  — I  would  suggest 
to  the  right  honorable  member  (Sir"  John 
Forrest)  that  it  will  perhaps  be  better  if 
we  adhere  to  decisions  we  have  practically 
arrived  at  at  this  stage,  and  bring  up  these 
questions  again  when  we  are  reconsidering 
the  Bill. 
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Mr.  Barton. — If  you  decide  afterwards 
on  recommittal  to  leave  out  of  clause  52 
the  legislative  powers  about  post  and  tele- 
graphs, then  you  will  have,  by  consequence, 
to  recommit  this  clause  to  strikeout  these 
words. 

Sir  JOHN  FORREST.— I  do  not  want 
to  leave  out  that  clause  because  the  post 
and  telegraphs  are  not 

Mr.  Barton. — May  I  explain  to  my 
right  honorable  friend.  We  need  some 
power  of  the  kind  here,  because  there  must 
come  a  time  for  the  Commonwealth  to 
legislate  about  posts  and  telegraphs  and  to 
take  over  the  departments.  If  we  make  it 
read  that  it  shall  take  place  on  the  date 
of  the  proclamation  by  the  Governor- 
General  it  will  only  take  place  when  the 
Governor- General  will  take  that  action 
by  publishing  a  proclamation.  Then  it 
would  follow  the  action  of  the  Common- 
wealth. 

Sir  JOHN  FORREST.— I  shall  be  g7ad 
to  fall  in  with  the  views  of  the  Chairman, 
and  move  the  amendment  at  another  time. 
My  object  in  wishing  to  take  from  the 
Commonwealth  control  of  the  posts  and 
telegraphs  is  that  there  is  no  necessity 
for  the  Commonwealth  to  take  over  that 
control.  If  there  is  one  subject  that  is 
federated  sufficiently  at  the  present  time 
it  is  the  posts  and  telegraphs.  We  dp 
not  want  federation  in  order  to  deal  with 
that  subject.  All  the  posts  and  telegraphs 
of  the  civilized  world  are  federated.  With 
the  exception  of  having  the  same  stamp 
throughout  the  whole  of  Australia,  there 
is  not  a  single  advantage  which  we  could 
gain  under  a  federal  form  of  Government 
which  we  have  not  got  now.  But  this 
clause  will  take  away  from  the  local  Go- 
vernment the  right  to  build  telegraphs 
and  post-offices  here,  there,  and  every- 
where throughout  its  territory,  and  will 
be  interfering  with  local  Government  and 
local  requirements.  Every  one  knows 
that  not  only  in  these  colonies,  but 
throughout  the  civilized  world,  there  is 
a  Postal  Union  which  we  all  form  part 
of,  so  that  we  have  already  all  the 
[Sir  John  Forrest. 


advantages  of  federation.  To  take  away 
from  the  local  Government  the  con- 
trol of  posts  and  telegraphs  will  not 
be  doing  any  good  ;  it  will  be  very  irk- 
some, and  will  cause  irritation,  which  will 
interfere  with  the  smooth  working  of  the 
new  form  of  Government.  I  do  not  say 
that  in  100  years  it  will  be  irksome,  but  it 
will  beat  first.  When  we  are  building  up 
our  different  states,  and  when  the  erection 
of  new  post  and  telegraph  offices  and 
telegraph  lines  is  a  matter  of  daily  occur- 
rence, to  have  to  go  1,000  or  2,000 
miles  to  a  central  authority,  in  order  to 
do  what  we  now  have  a  right  to  do  for 
ourselves,  will  be  regarded  as  very  irksome 
and  irritating,  and  will  certainly  do  no 
good. 

Dr.  COCKBURN  (South  Australia).— 
I  agree  with  the  remarks  of  the  Right 
Hon.  Sir  John  Forrest,  and  I  think  it 
will  be  a  mistake  for  the  federal  authority 
to  take  control  of  these  matters,  because, 
at  present,  on  this  subject,  we  have 
federated  to  the  fullest  extent  of  our 
requirements.  I  should  like  the  right 
honorable  gentleman  to  adhere  to  his  inten- 
tion to  strike  out  the  words  in  this  clause. 

Mr.  Reid. — It  would  not  be  right  to 
deal  with  the  subject  in  such  an  unex- 
pected way. 

Dr.  COCKBURN.— It  is  not  unex- 
pected. 

Mr.  Reid. — It  would  not  be  fair  to  do 
so  without  notice. 

Dr.  COCKBURN.— If  we  cannot  strike 
out  the  power  in  clause  52,  I  should  like 
to  see  the  power  struck  out  here.  The 
difference  is  this :  That  under  clause  52 
legislative  action  would  be  required, 
whereas  if  the  words  are  allowed  to  remain 
here  the  post-offices  can  be  taken  over  by 
executive  action. 

An  Honorable  Member. — Strike  out 
both. 

Dr.  COCKBURN.— We  may  succeed 
in  carrying  one  omission,  but  not  both. 
I  believe  that  the  right  honorable  gentle- 
man could  succeed  in  striking  out  the 
words  in  this  clause. 
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Mr.  Reid. — He  will  not  take,  honorable 
members  unawares. 

Dr.  COCKBURN.— If  the  right  honor- 
able member  says  there  is  a  danger  of  any 
one  being  taken  unawares,  of  course  we  shall 
not  proceed.  If  we  cannot  strike  out  the 
power  in  both  clauses  I  should  like  to  see 
it  struck  out  here.  If  the  posts  and 
telegraphs  had  to  be  taken  over  by  legis- 
lative action,  I  do  not  think  the  Federal 
Parliament  would  undertake  the  neces- 
sary action,  because  when  the  subject  was 
debated  they  would  see  that  the  present 
system  of  administration  would  be  better 
than  consolidated  administration,  and  that 
we  already  have  all  that  is  required.  If, 
however,  it  depended  only  on  executive 
action,  as  this  clause  implies,  I  think  the 
federal  authority  might  take  over  the 
posts  and  telegraphs  without  considering 
all  that  would  be  implied  thereby. 

Dr.  Quick's  amendment  was  agreed  to. 

Dr.  QUICK  moved— 

That  after  the  word  "  telegraphs  "  the  words 
11  and  telephones  "  be  added. 

The  amendment  was  agreed  to. 
The  sub-section,  as  amended,  was  agreed 
to. 

Mr.  BARTON  moved— 
That  the  words — 

"  Ocean    beacons   and   buoys,    and    ocean 

light- houses  and  light-ships: 
"  Quarantine," 
stand  part  of  the  clause. 

The  motion  was  agreed  to. 

Mr.  HIGGINS  (Victoria).— I  want  to  call 
attention  to  the  last  two  lines  of  this  clause. 

Mr.  BARTON  (New  South  Wales).— If 
the  honorable  member  will  move  to  omit 
the  last  two  lines  of  the  clause,  with  a 
view  of  dealing  with  them  at  a  later  stage 
of  the  Bill,  when  there  is  an  opportunity, 
that  would  be  acceptable. 

Mr.  HIGGINS.— I  shall  gladly  accede 
to  that  request,  as  I  feel  there  would  be  a 
difficulty  in  striking  out  the  last  few  lines. 
I  beg  to  move  that  the  following  words  be 
omitted  : — 

The  obligations  of  each  state  in  respect  of 
the  departments  transferred  shall  thereupon  be 
assumed  by  the  Commonwealth. 


The  amendment  was  agreed  to,  and  the 
clause,  as  amended,  was  adopted. 

Clause  52  (Legislative  powers  of  the  Parlia- 
ment). 

Mr.  BARTON  (New  South  Wales).— 
What  remains  of  clause  52  to  be  con- 
sidered is  the  question  of  river  control, 
and,  acting  upon  the  understanding  come 
to  yesterday,  I  propose  a  further  post- 
ponement of  the  clause  in  order  that  hon- 
orable gentlemen  who  have  gone  away  upon 
that  understanding  may  have  an  oppor- 
tunity to  be  present  during  the  discussion 
of  the  question. 

Dr.  Quick. — "  The  people  of  any  race  " 
section  might  be  re-inserted. 

Mr.  BARTON.— I  was  going  to  put 
that  provision  into  the  clause  when  we 
come  to  reconsider  it. 

The  clause  was  further  postponed  until 
after  the  consideration  of  Chapter  III. 

Clause  71. — The  judicial  power  of  the  Com- 
monwealth shall  be  vested  in  one  Supreme  Court, 
to  be  called  the  B  igh  Court  of  Australia,  and 
in  such  other  courts  as  the  Parliament  may 
from  time  to  time  create  or  invest  with  federal 
jurisdiction.  The  High  Court  shall  consist  of  a 
Chief  Justice  and  so  many  other  Justices,  not  less 
than  four,  as  the  Parliament  may  from  time  to 
time  prescribe. 

Amendment  suggested  by  the  Legis 
lative  Council  of  South  Australia — 


Insert  at  beginning  of  line 
otherwise  provides." 


Until  Parliament 


Mr.  GLYNN  (South  Australia).— Be- 
fore this  amendment  is  dealt  with  I  should 
like  to  indicate  an  amendment  which  I 
wish  to  ask  the  committee  to  consider.  I 
wish  to  make  the  last  sentence  of  the 
clause  read : — 

The  High  Court  shall  consist  of  a  Chief  Jus- 
tice, and,  until  Parliament  otherwise  provides, 
the  Chief  Justices  of  the  states.  In  the  case  of 
the  illness  or  death  of  the  Chief  Justice  the 
powers  of  the  Supreme  Court  may  be  exercised 
by  the  other  Justices,  being  not  less  than 
three. 

Of  course,  the  insertion  of  the  words  pro- 
posed by  the  Legislative  Council  of  South 
Australia    would    upset    my    amendment, 
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and  perhaps  I  might  be  allowed  to  mention 
the  reasons  which  have  operated  with  me 
to  again  bring  forward  a  proposal  which 
at  Adelaide  obtained  practically  no  sup- 
port. Sir  Samuel  Griffith,  in  a  pamphlet 
which  he  has  published  upon  the  work  of 
the  Convention,  suggests  that  the  Supreme 
Court  at  the  beginning  should  be  com- 
posed of  one  or  two  Federal  Justices, 
while  the  Justices  of  the  states  might 
be  utilized  in  the  meantime.  I  think 
honorable  members  will  see  that  such  a 
suggestion  is  reasonable.  Should  we  in 
the  beginning  have  machinery  which  is 
not  likely  to  be  called  into  execution  very 
often?  If  honorable  members  will  look  at 
the  original  powers  conferred  upon  the 
Supreme  Court  by  clause  77  they  will 
see  that  perhaps  not  once  in  six  years 
will  these  powers  be  exercised  by  the 
Federal  Court.  They  are  confined  to 
matters  relating  to  the  representatives  of 
other  countries ;  arising  under  a  treaty 
between  states  ;  litigation  to  which  a  state 
is  a  party;  and  litigation  in  which  an  officer 
of  the  Commonwealth  is  to  be  made  subject 
to  a  prerogative  writ.  In  very  few  cases 
will  there  be  an  application  to  the  original 
jurisdiction  of  the  Federal  Court.  Again, 
while  that  jurisdiction  is  original  it  is 
also  appellate,  so  that  the  application  may 
not  be  made  to  the  Federal  Court  but  to  the 
subordinate  court,  and  the  appellate  juris- 
diction may  not  be  called  into  existence  at 
all.  Then  we  have  to  fall  back  upon  the 
delegations  under  clause  52.  It  is  ex- 
tremely probable  that  during  the  first  two 
years  of  the  Federal  Parliament  legisla- 
tion will  be  confined  to  such  a  question 
as  the  arrangement  of  uniform  customs 
duties.  The  passing  of  the  Tariff  will 
take  a  whole  session,  and  during  the  first 
ten  or  fifteen  years  very  few  of  the 
matters  delegated  to  the  Federal  Parlia- 
ment will  become  the  subject  of  legisla- 
tion. If  there  were  such  expedition  as  to 
make  all  these  matters  the  subject  of 
legislation,  the  chances  are  that  the  func- 
tions of  the  Federal  Parliament  would  be 
exhausted  in  25  or  30  years. 
[Mr.  Glynn. 


Mr.  Higgins. — Do  you  not  think  that 
for  the  first  two  years  there  would  be  a 
large  number  of  cases,  arising  under  the 
Constitution,  to  be  settled  by  the  Supreme 
Court  ? 

Mr.  GLYNN.— I  do  not  think  so,  and  I 
will  tell  you  why.  In  America,  they  had 
at  the  start  thirteen  states.  There  was 
far  greater  likelihood  of  disputes,  under 
the  Constitution,  arising  between  those 
thirteen  states,  because  their  mutual 
feelings  prior  to  1787  were  those  of 
antagonism  rather  than  sympathy,  and 
they  were  practically  forced  into  union. 
But  what  was  the  experience  of  the 
Federal  Court  for  the  first  30  or  40  years 
of  its  existence  ?  In  1801  there  were  only 
ten  cases  awaiting  trial. 

Mr.  Higgins. — You  have  given  more 
powers  to  this  Parliament  than  were  given, 
to  the  American  Parliament. 

Mr.  GLYNN. — Y^es,  but  bearing  in 
mind  the  fact  that  we  are  giving  this  Par- 
liament a  wide  jurisdiction,  I  think  that 
the  constitutional  points  arising  will  be 
few.  In  1801  there  were  only  ten  cases 
awaiting  trial  in  the  Supreme  Court  of  the 
United  States,  although  the  LTnion  was 
composed  of  thirteen  states  as  against  a 
probable  maximum  here  of  five,  and 
possibly  only  four  states.  In  the  five 
years  following  1801  there  were  120 
cases  before  the  Supreme  Court,  and 
the  average  number  of  cases  between 
1820  and  1830  was  only  58  a  year. 
Now,  of  course,  the  Federal  Court  is 
practically  overloaded,  but  that  is  be- 
cause of  the  enormous  crop  of  private 
legislation,  which  we  do  not  anticipate 
here.  We  know  that  there  is  a  marvel- 
lous complexity  of  affairs  in  America, 
where  they  have  44  states,  and  enormous 
mercantile  concerns,  such  as  railway  com- 
panies and  other  large  companies,  which 
create  a  condition  of  things  that  we 
need  not  anticipate  here  for  a  generation 
or  two. 

Mr.  Higgins.— Shall  we  not  feel  the 
complexity  here  ? 
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Mr.  GLYNN.— We  shall  feel  the  com- 
plexity to  the  extent  of  the  clashing 
of  interests  which  may  arise.  But  this 
clashing  of  interests  cannot  be  very 
great,  where  there  are  only  four  or  five 
states. 

Mr.  Reid.  —  Is  this  relative  to  the 
amendment? 

The  CHAIRMAN.— No,  I  do  not  think 
it  is.  I  understand  that  the  honorable 
member  is  showing  why  the  amendment 
of  South  Australia  should  not  be  carried, 
because  of  some  amendment  which  he 
wishes  to  move. 

Mr.  GLYNN.— If  the  South  Australian 
amendment  is  carried  it  will  make  it  im- 
possible for  me  to  carry  my  amendment. 
I  propose  to  make  the  appointment  of  the 
Chief  Justices  obligatory,  and  I  propose  to 
give  power  to  the  Parliament  to  appoint 
other  Justices  in  lieu  of  the  Chief  Justices. 

Mr.  O'Connor. — Then  vote  against  this 
amendment,  and  move  your  own  amend- 
ment later  on. 

Mr.  GLYNN. — I  am  giving  reasons  for 
my  amendment  now  in  order  that  it  may 
be  fairly  considered  upon  its  merits  before 
the  South  Australian  amendment  is  dealt 
with.  I  might  mention,  as  regards  the 
point  referred  to  by  the  honorable  member 
(Mr.  Higgins),  that  we  are  giving  a  wider 
sphere  of  duty  to  the  Federal  Court  by 
taking  in  local  appeals,  appeals  from  the 
state  courts 

Mr.  Higgins. — And  far  more  subjects 
are  remitted  to  the  Federal  Parliament  for 
discussion  and  legislation. 

Mr.  GLYNN. — There  are  a  few  more. 
Of  course,  that  affects  the  consideration  of 
my  remarks,  but  subject  to  this  slight  dis- 
count I  think  they  remain  open  to  fair 
consideration.  With  regard  to  appeals 
from  state  legislation  to  the  Supreme 
Court,  before  these  appeals  come  to  the 
Supreme  Court  they  must  filter  through 
the  state  courts,  and  we  may  measure 
their  probable  number  by  the  number  of 
appeals  that  now  go  to  the  Privy  Council. 
I  do  not  say  that  the  proportion  will  be 
the  same,  because  our  courts  will  be  more 


accessible,  and  because  there  are  very 
great  delays  in  England  before  a  case 
goes  to  the  Privy  Council.  Sometimes 
a  case  has  to  hang  over  for  two  years ;  but 
still  we  must  measure  to  some  extent  the 
chances  of  local  appeals  by  the  few  cases, 
and  they  are  comparatively  few,  that  are 
sent  to  England.  It  may  be  objected,  as  it 
has  been  in  Adelaide,  that  you  are  cre- 
ating a  tribunal  in  which  some  members  of 
the  court  will  be  actuated  to  some  extent  by 
state  prejudices.  I  may  say,  in  answer  to 
that,  that  in  the  majority  of  cases  at  all 
events  the  point  of  dispute  will  be  be- 
tween individuals  and  not  between  state 
and  state.  As  between  individuals,  there  is 
practically  no  opening  for  prejudice.  You 
may  have  the  Chief  Justice  of  a  state 
sitting  again  in  judgment  upon  a  verdict 
he  has  already  given.  But  there  will  be 
four  other  Judges  from  the  federated 
states  and  the  Chief  Justice  of  the  Com- 
monwealth, and  the  chances  are  that  the 
operation  of  prejudice  will  be  checked  in 
that  way.  But  we  recognise  at  present 
that  it  is  advantageous  to  have  a  Judge 
sitting  on  a  question  which  he  has  decided 
in  another  court.  We  have  sent  Chief 
Justice  Way  to  England  as  the  represen- 
tative of  Australia  on  the  Privy  Council, 
with  the  possibility  of  his  taking  into  con- 
sideration a  decision  that  he  gave  in  South 
Australia. 

Mr.  Isaacs. — Would  he  sit  in  such  a 
case? 

Mr.  GLYNN. — I  have  known  a  case  in 
which  a  Judge  sat  as  a  Court  of  Appeal 
from  a  district  court  decision,  and  he  again 
sat  in  Court  in  Banco  and  reversed  the 
decision  of  the  Court  of  Appeal.  I  was  in 
the  case  myself,  and  I  remember  with 
pleasure,  as  showing  the  freedom  from  pre- 
conceptions of  the  Judges,  the  fact  that 
the  reversal  did  take  place.  This  shows 
that  courts  are  not  operated  upon  very 
much  by  prejudice,  and  it  seems  to  me 
that  it  would  be  an  advantage  rather  than 
otherwise  to  have  a  Judge  sitting  on  a 
question  the  whole  facts  of  which  have 
come  before  him  in  a  lower  court. 
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An  Honorable  Member. — That  was 
your  experience  when  the  verdict  went 
your  way. 

Mr.  GLYNN.— Decidedly.  Very  often 
points  of  law  are  coloured  by  the  facts  of 
a  case,  and  we  know  that  the  facts  do 
not,  except  in  a  synopsis,  come  before 
the  Judges  in  the  higher  tribunal.  The 
objection  from  the  point  of  view  of  pre- 
judice, which  was  largely  relied  upon  at 
Adelaide,  is  not  capable  of  being  too 
strongly  insisted  upon.  I  think  for  this 
reason  that  we  ought  not  at  the  start  to 
overload  the  Federal  Constitution  with 
judicial  machinery.  We  can  by  using 
the  Chief  Justices  of  the  other  colonies 
make  a  saving  of  £10,000  or  £12,000 
a  year,  and  as  Parliament  finds  that  the 
judicial  machinery  ought  to  be  extended, 
an  opportunity  will  arise  by  the  fact  of  the 
power  being  reserved  to  abrogate  the 
right  of  the  local  Chief  Justices  to  sit  and 
to  substitute  other  Judges.  The  federal 
character  of  the  tribunal  must  be  amply 
recognised  and  preserved  by  the  establish- 
ment of  a  Federal  Chief  Justice,  and  that 
is  part  of  my  amendment,  and  the  part 
which  makes  it  different  from  the  sugges- 
tion of  the  Parliament  of  South  Aus- 
tralia. 

Mr.  BARTON  (New  South  Wales).— 
I  desire  to  intimate,  as  early  as  possible, 
that  I,  for  one,  intend  to  stand  by  the 
clause.  I  do  not  believe  in  accepting 
any  amendment  which  will  subject  the 
judiciary  system  of  the  Commonwealth — 
that  judiciary  system,  which  is  to  be  the 
arbiter  in  any  dispute  that  may  arise  be- 
tween state  and  state  or  between  state  and 
Commonwealth — in  all  its  constitution, 
and  under  all  circumstances,  to  legislative 
changes.  I  do  not  think  that  that 
is  a  desirable  thing  in  any  sense 
of  the  word.  No  matter  at  what  low 
limit  you  place  it,  or  what  the  number 
of  Judges  is,  the  foundation  of  the 
judiciary  system  should  stand  on  the  bed- 
rock of  the  Constitution,  and  words  which 
may  be  taken  advantage  of  to  make 
change  after  change,  which  would  enable 

JMr.  Glynn. 


the  Parliament  to  alter  arrangements 
upon  the  faith  of  which  the  various  states 
will  enter  into  this  agreement,  should  not 
be  inserted.  Insert  these  words — "  Until 
the  Parliament  shall  otherwise  provide," 
and  it  means  this :  That  the  Parliament 
may  at  any  time  pass  an  Act  to  destroy 
the  Supreme  Court  of  the  Commonwealth, 
and  to  destroy  the  power  vested  in  the 
Parliament  to  create  other  federal  courts, 
or  give  federal  jurisdiction  to  certain  of 
the  state  courts. 

Mr.  Higgins. — Although  the  Supreme 
(  Court  is  to  be  the  arbiter  between    the 
states  and  the  Commonwealth. 

Mr.  BARTON. —Yes,  although  the 
Supreme  Court  is  to  be  the  arbiter  between 
state  and  state  or  state  and  Commonwealth. 
This  amendment  would  place  it  in  the 
power  of  the  Commonwealth  to  make  such 
alterations  as  would  practically  destroy 
this  power.  That  is  an  objection  of  prin- 
ciple which  goes  to  the  root  of  the  amend- 
ment. We  ought  on  no  consideration  to 
consent  to  any  alteration  which  would 
subject  the  foundations  of  this  court  as  an 
arbiter  between  the  states  to  the  risk  of 
legislative  changes.  We  have  used  the 
words  "  Until  Parliament  otherwise  pro- 
vides "  for  many  purposes  in  order  to  give 
elasticity  of  legislation  to  the  Parliament 
of  the  Commonwealth,  and  to  avoid  the 
necessity  of  resorting  to  a  referendum  of 
the  people  for  making  minor  changes.  But 
this  would  be  no  minor  change.  It  would 
be  a  structural  change  in  the  whole  fabric 
of  the  Constitution.  These  words  "  Until 
Parliament  otherwise  provides  "  were  never 
intended  to  be  inserted  for  the  purpose  of 
enabling  Parliament  to  structurally  change 
the  Constitution.  This  is  the  argument  I 
have  against  the  amendment  suggested  by 
Mr.  Glynn.  I  would  also  like  to  say  now 
that  in  this  clause  it  should  be  provided, 
as  it  is  at  present,  that  there  shall  be  a 
Chief  Justice  and  a  minimum  number  of 
Judges.  Whether  that  minimum  number 
is  four  or  three  is  not  a  matter  of  so  much 
concern,  but  that  there  shall  be  a  Chief 
Justice  and  a  minimum  number  of  Judges 
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is  necessary  to  the  constitution  of  this 
source  of  arbitrament,  to  which  we  all 
attach  so  much  importance.  The  proposal 
that  the  court  should  be  constituted  of 
Judges  from  the  various  provinces,  or  of 
the  Chief  Justice  from  each  province,  is 
one  to  which  I  would  also  offer  opposition, 
and  on  this  ground:  The  formation  of 
this  court  should  always  be  open  to 
be  made  in  such  a  way  that  it  would 
embody  the  best  talent  available  to 
the  Commonwealth  for  the  constitution 
of  so  important  a  tribunal.  It  is 
intended  to  be  a  court  with  high 
appellate  powers.  It  will  have  to  decide 
disputes  between  the  states  and  be- 
tween the  states  and  the  Commonwealth. 
If  so,  in  its  constitution  there  should  be 
every  opportunity  afforded  of  gathering 
together  the  best  talent  available  from 
end  to  end  of  the  Commonwealth,  and  a 
restriction  of  its  constitution  to  a  choice 
of  the  Chief  Justices  of  the  various  states, 
however  good  they  may  be,  would,  instead 
of  keeping  up  to  that  court  its  federal 
character,  which  is  the  most  important 
part  of  its  character,  impart  to  it  a  pro- 
vincial character.  It  would  also  lead  to 
the  suspicion  that  the  Chief  Justices 
chosen  from  the  various  states  were  in- 
tended to  be  in  some  sort  of  way  the 
representatives  of  provincial  interests,  and' 
that  it  was  not  intended  that  the  court  in 
its  impartiality  should  be  representative 
of  the  Commonwealth  as  distinct  from  the 
provinces. 

Mr.  Isaacs. — The  tenure  of  the  Judge 
would  depend  on  the  laws  of  the  state. 

Mr.  BARTON.— Yes,  the  constitution 
of  the  highest  court  of  the  Commonwealth 
might  depend  on  any  law  the  state  might 
from  time  to  time  make. 

Mr.  SYMON  (South  Australia).— The 
amendment  that  we  are  considering  is  the 
insertion  of  the  words  "  Until  Parliament 
otherwise  provides";  but  Mr.  Glynn  has 
enlarged  the  scope  of  the  discussion 
by  suggesting  a  further  amendment.  I 
desire  to  call  attention  to  that  amendment. 
I  think  honorable  members  will  agree  with 


me  that  a  more  nondescript  tribunal  could; 
not  very  well  be  constituted  than  that 
which  he  proposes.  He  wants  to  strike 
out  all  the  words  after  "and,"  in  the  fifth 
line,  and  to  add  "  Until  Parliament  other- 
wise provides  the  Chief  Justices  of  the 
different  states  in  the  Federation."  The 
effect  of  that  would  be  that  we  should  have 
a  Federal  Chief  Justice,  and  that  the  Chief 
Justice  in  each  separate  state  would  be- 
come, immediately  he  crossed  the  border 
of  his  own  state  into  federal  territory, 
a  Puisne  Judge  of  the  higher  court.  We 
should  then  have  this  extraordinary  sort 
of  olla  podrida,  a  Federal  Chief  Justice 
owing  his  position,  his  emoluments,  and 
his  judicial  allegiance  to  the  Federal  Par- 
liament, and  four  Puisne  Judges  in  one 
sense  under  him  who  are  Chief  Justices 
in  their  own  court,  and  who  owe  their 
judicial  allegiance  and  their  emoluments 
to  the  separate  states. 

Mr.  Glynn. — You  have  that  in  the  case 
of  the  Privy  Council  at  the  present 
time. 

Mr.  SYMON. — It  is  a  very  bad  thing, 
and  the  sooner  that  anomalous  judicial 
body — the  Privy  Council — is  wiped  out, 
for  that  and  for  other  reasons,  the  better. 
I  am  obliged  to  my  honorable  friend  for 
giving  me  at  this  preliminary  stage  so 
valuable  an  argument.  But  then,  as  my 
honorable  friend  (Mr.  Isaacs)  interposed 
a  moment  ago  with  an  exceedingly  preg- 
nant suggestion,  they  will  all  owe  their 
tenure  of  office — not  only  their  judicial 
allegiance  and  emoluments,  but  their 
tenure  of  office — to  the  state.  Then  see 
what  an  extraordinary  position  these 
Judges  would  occupy  in  a  High  Court  so 
constituted.  I  could  understand  the  sug- 
gestion, although  I  think  it  would  not  bo 
one  which  would  meet  with  the  approval 
of  any  reflecting  man,  that  the  Judges  of 
the  different  state  courts,  or  a  selection  of 
them,  should  constitute  the 'High  Court  of 
Justice ;  but  to  say  that  you  should 
have  a  Federal  Chief  Justice  appointed 
by  the  federal  authority,  and,  as  I  say, 
owing  undivided  allegiance,  if  I  may  use 
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such  an  expression  in  relation  to  judicial 
affairs,  to  the  National  Government  in  its 
highest  sense,  is  a  position  of  matters 
which  I  am  sure  could  not  possibly  com- 
mend itself  to  any  one.  I  certainly  did 
not  hear  any  argument  that  was  at  all 
convincing  on  the  question  of  the  desira- 
bility of  making  such  a  change  as  this, 
but  my  honorable  friend  must  also  have 
noticed  that  by  so  altering  the  clause  you 
are  limiting  the  choice  of  the  Federal 
Executive  in  the  selection  of  its  Judges.  It 
would  be  perfectly  and  absolutely  com- 
petent for  the  Federal  Executive  to  choose 
the  men  who  are  to  occupy  this  command- 
ing position  in  the  High  Court  that  we  pro- 
posed to  establish  from  existing  benches, 
which  wTould  comprise  men  of  great 
experience  and  great  judicial  knowledge. 

Mr.  Kingston. — Do    you  think  retire- 
ment should  be  necessary  1 

Mr.  SYMON.  —  I  think  retirement 
ought  to  be  compulsory.  I  think  they 
should  not  hold  a  divided  office  with  a 
divided  allegiance,  if  I  may  so  express  it. 
At  any  rate,  there  is  nothing  to  prevent 
the  Federal  Executive  from  having  the 
benefit  of  the  experience,  the  wisdom,  and 
the  learning  of  the  existing  occupants  of  the 
judgment  seat  in  Australia  if  they  so  choose. 
But  if  you  introduce  this  into  the  Constitu- 
tion, you  are  limiting  the  power  of  selec- 
tion by  the  federal  authority,  limiting  their 
choice,  and  binding  them  down  to  the 
selection  of  one  Judge — the  Chief  Justice 
— from  the  whole  of  the  judicial  power  of 
Australia,  whether  on  the  bench  or  off  it ; 
and  as  to  the  other  Judges — whether  the 
number  is  two  or  four,  is,  as  Mr.  Barton 
said,  a  matter  of  minor  importance — 
limiting  their  choice  to  the  existing  benches, 
I  think  it  cannot  be  too  strongly  empha- 
sized that  such  a  state  of  things  would  be 
extremely  unsatisfactory.  You  are  sending 
an  arbitrator  from  each  state  to  sit  on  the 
judicial  bench,  who  will  go,  as  arbitrators' 
often  do,  as  a  partisan.  Judges  are  human 
beings. 

An   Honorable    Member. — Judges   do 
not  act  in  that  way. 
[Mr.  Symon. 


Mr.  SYMON.— I  was  talking  about 
arbitrators.  Everybody  recognises  the 
fact  that  when  a  matter  goes  to  arbitra- 
tion, each  of  the  rival  parties  selects  the 
man  whom  he  thinks  most  likely  to  give 
judgment  in  his  favour. 

Mr.  Isaacs. — And  he  is  called  an  indif- 
ferent person. 

Mr.  SYMON.— Yes,  he  selects  an  indif- 
ferent person  who  is  to  be  a  partisan,  and 
then  these  two  between  them  choose  an 
umpire.  You  will  have  a  dispute  between- 
South  Australia  and  Victoria — no,  such  a 
thing  is  not  possible — or  rather  between 
Victoria  and  New  South  Wales,  and  the 
imputations  and  the  insinuations  that  may 
possibly  be  made  as  to  the  views  which 
these  respective  Judges  would  take  can  be 
imagined.  Then  you  would  have  a  Federal 
Chief  Justice,  having  in  the  long  run  to 
occupy  the  position  of  arbiter  between 
them.  Do  honorable  members  really 
think  any  of  the  Chief  Justices  of  the  dif- 
ferent colonies  would  consent  to  occupy 
such  a  subordinate  position  as  that  of 
Puisne  Judge  in  this  tribunal  ? 

Mr.  Kingston. — It  is  a  higher  court. 

Mr.  SYMON. — It  is  a  higher  court,  no 
doubt,  but  his  position  in  that  court 
would  be  that  of  a  Puisne  Judge.  The 
Chief  Justice  in  his  own  colony  would 
be  called  His  Honour  the  Chief  Justice, 
but  in  the  Federal  Court  he  would  be  His 
Honour  Mr.  Justice  So-and-so.  The  whole 
thing  is  absurd  and  ridiculous  as  a  con- 
stitution for  this  court.  If  any  special 
advantages  could  be  associated  with  it,  I, 
for  one,  would  be  willing  to  give  it  my 
very  best  consideration,  and  favour  its 
adoption  if  it  could  possibly  be  shown  to 
be  advantageous,  but  that  has  not  been 
done  so  far.  My  honorable  friend  referred 
to  Sir  Samuel  Griffith  as  supporting  this. 
Now,  I  do  not  know  that  we  ought  to  be 
over-influenced  by  Sir  Samuel  Griffith's 
views,  which  seem  to  me  to  be  a  little  per- 
meated by  hypercriticism.  If  my  honorable 
friend,  however,  had  read  the  passage  in 
Sir  Samuel  Griffith's  very  valuable  contri- 
bution to  the  criticism  of  this  subject  he 
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would  have  found  that  this  is  a  mere  tenta- 
tive suggestion.  All  Sir  Samuel  Griffith 
says  is  that  it  is  worthy  of  consideration. 
He  admits  that  the  arguments  in  favour 
of  an  independent  Federal  Judiciary  "  are 
obvious  and  are  no  doubt  very  cogent," 
and  he  merely  suggests  at  the  end  of  these 
criticisms  that  "it  is  worthy  of  considera- 
tion whether  it  might  not  be  wise  to 
empower  the  Federal  Parliament,  if  they 
think  fit,  to  make  laws  authorizing  the 
provisional  constitution  of  the  High 
Court  in  whole  or  part  by  Judges  of  the 
state  courts."  This  amendment,  in  my 
opinion,  would  be  futile,  and  would  be  a 
blemish  on  the  Constitution  we  are  framing. 
But  the  great  argument  against  it  is  that 
which  was  so  forcibly  used  by  Mr.  Barton, 
namely,  that  by  adopting  this  you  are 
doing  something  which  is  utterly  opposed 
to  the  whole  basis  and  principle  upon 
which  this  High  Court  is  founded.  The 
object  is  to  create  a  court  which  shall  settle 
all  these  difficult  constitutional^questions. 
It  is  to  be  clothed  with  all  the  powers 
of  a  High  Court  of  Appeal,  and  it  will — 
in  this  respect  I  disagree  with  my  hon- 
orable friend — it  will  have  an  immense-] 
amount  of  business  from  its  very  first' 
inception.  We  know  the  difficulties  that 
we  have  had  in  construing  different  pro- 
visions, and  we  are  aware  of  the  difficul- 
ties which  the  Drafting  Committee  have 
experienced.  The  High  Court  will  be  the 
tribunal  to  which  the  interpretation  of 
this  Constitution  will  be  committed,  and' 
to  which  will  also  be  committed — that  is 
to  say,  if  those  who  constituted  the  majo- 
rity of  this  Convention  before  have  their 
way  again — the  vast  body  of  appeals  in 
relation  to  the  ordinary  litigation  of  the 
country.  My  honorable  friend  thinks  that 
cases  under  the  Constitution  will  be  few,  / 
but  I  disagree  with  him  in  that.  I  think 
that  in  all  probability  they  will  be  many  ; 
but  whether  they  be  few  or  many,  the 
High  Court  should  not  depend  for  the  dis- 
charge of  its  duties  on  the  convenience 
of  a  Judge  of  another  court  in  another 
state,  whose  time  may  be  greatly  occupied 


with  his  own  affairs.  He  has  to  do  his 
own  work,  and  to  perform  his  own  duty, 
and  if  the  Judges  of  the  separate  state 
courts  discharge  their  functions  thoroughly, 
as  we  know  they  do,  they  have  very  little 
time  for  entering  on  a  new  jurisdiction, 
and  bringing  upon  themselves  an  ad- 
ditional responsibility. 

Mr.  Barton. — They  all  complain  of  over- 
work now. 

Mr.  Higgins. — When  there  is  an  appli- 
cation for  a  mandamus  under  the  original 
jurisdiction  it  will  be  very  hard  to  get  the 
Judges  to  attend  to  hear  it. 

Mr.  SYMON.—  This  would  involve  the 
thing  which  we  are  all  against,  that  is, 
Judges  sitting  to  hear  an  appeal  from 
their  own  judgment.  As  Mr.  Barton  has 
pointed  out,  there  are  several  very  im- 
portant considerations  which  have  to  be 
taken  into  account ;  but  the  main  objec- 
tion is  that  the  whole  object  of  our 
constituting  the  High  Court  is  to  get, 
as  Sir  Samuel  Griffith  says,  a  strong 
and  independent  tribunal  entirely  detached 
from  the  states,  and  if  we  adopt  this 
amendment  we  shall  be  getting  a  hybrid 
tribunal  which  will  be  open  to  the  objec- 
tions which  have  been  already  stated.  It 
will,  at  any  rate,  be  certainly  open  to  the 
objection  of  placing  upon  the  shoulders  of 
the  local  Chief  Justices  the  lowered  dignity 
which  they  would  assume  in  becoming 
second  or  third  or  Puisne  Judges  of  this 
other  court,  and  of  placing  also  upon 
their  shoulders  an  additional  burden  of 
work,  which,  if  they  do  their  own  work  in 
their  own  states,  they  would  have  neither 
the  time  nor  the  opportunity  to  perform 
satisfactorily.  Therefore,  I  say,  on  all 
these  grounds  it  would  be  a  fatal  blow  to 
rthe  Federal  Court  we  are  seeking  to  create 
if  this  amendment  were  adopted. 

Mr.  KINGSTON  (South  Australia).— As 
regards  the  amendment  now  proposed,  I 
shall  be  found  recording  my  vote  against 
it,  because  I  think  we  ought  to  provide,  in 
as  clear  a  way  as  we  possibly  can,  how  the 
Federal  Judicature  shall  be  constituted,  and 


272 


Commonwealth  of  [28  Jan.,  18^8.] 


Australia  Bill. 


remove  it  beyond  the  sphere  of  parlia- 
mentary control.  We  have  already  made 
great  efforts  in  that  direction  at  Adelaide. 
I  think  they  were  fairly  successful,  but 
now  to  introduce  into  our  work  a  limita- 
tion seems  to  me  to  be  striking  a  blow  at 
the  security  of  the  court.  I  cannot  follow 
my  fellow  representative  (Mr.  Symon)  in 
the  views  he  has  expressed  as  regards  the 
amendment  of  my  honorable  and  learned 
friend  (Mr.  Glynn),  and  I  shall  probably 
be  found,  when  the  time  comes,  recording 
my  vote  for  that  amendment. 

Mr.   Symon. — You  will  reflect  a   little 
before  that  time  comes. 

Mr.  KINGSTON.— There  will  be  an 
opportunity  for  reflection  in  the  ordinary 
course  of  events.  But  this  is  a  matter  to 
which  I  have  given  a  considerable  amount 
of  attention.  I  think  Mr.  Symon  has  put 
the  case  too  strongly  when  he  says  that  if 
you  avail  yourself  of  the  services  of  the 
Chief  Justices  of  the  different  colonies, 
they  will  owe  allegiance  to  the  colonies 
from  which  they  come,  and  will  regard 
themselves  to  some  extent  in  the  light  of 
partisans,  and  justice  on  the  broadest 
aspect  will  not  done.  If  we  were  to  con- 
sider this  matter  having  regard  to  who  the 
Chief  Justices  are,  we  should  immedi- 
ately raise  such  a  question,  but  it  is  not 
merely  a  question  of  the  Chief  Justices  of 
the  day.  I  make  bold  to  think  that  the 
time  will  never  come  in  any  of  the  colonies 
of  Australia  when  any  Chief  Justice  or 
Puisne  Judge  of  the  Supreme  Court  will 
have  any  other  regard  than  to  do  what  is 
right  under  all  the  circumstances  of  a 
particular  case,  without  regard  to  any 
consideration  as  to  whom  his  appointment 
was  made  by.  But  if  you  were  to  adopt 
the  argument  of  my  honorable  friend  (Mr. 
Symon),  and  admit  its  force,  what  does  it 
amount  to  ?  Under  this  Constitution  the 
court  will  be  created  to  a  very  great 
extent  for  the  purpose  of  settling  disputes 
between  the  Commonwealth  and  the  states, 
which  may  arise  very  frequently,  and  for 
the  purpose  of  determining  what  shall 
be  the  relative  rights  of  these  two  bodies. 
[Mr.  Kingston. 


Mi-.  S\ .  -»n  says,  reject  the  Chief  Justices 
of  the  various  provinces,  because  they 
would  be  likely  to  pronounce  a  decision 
in  favour  of  the  states  from  which  they 
came.  But  what  does  he  propose  on  the 
other  hand?  He  proposes  that  the  High 
Court  shall  be  exclusively  constituted  of 
those,  to  use  his  own  language,  who  owe 
allegiance  to  the  Commonwealth,  and  the 
Commonwealth  only.  Adopting,  therefore, 
the  argument  he  expresses,  what  becomes 
of  the  prospects  of  justice  being  meted 
out  to  the  states  in  a  conflict  between  the 
states  and  the  Commonwealth,  when  the 
Judges  of  this  court  are  exclusively  the 
creation  of  the  Commonwealth  1 

Mr.  Isaacs. — You  would  not  carry  the 
matter  of  state  interest  into  the  Australian 
High  Court  ? 

Mr.  KINGSTON.— One  of  the  most  im- 
portant subjects  which  is  likely  to  come 
under  the  notice  of  the  High  Court  of 
Australia  is  where  the  federal  authority 
ends  and  the  state  authority  commences, 
or  vice  versd.  On  a  matter  of  that  sort 
there  may,  in  the  natural  course  of  things, 
be  the  greatest  amount  of  feeling,  and 
I  ask  honorable  members  to  consider 
whether  if  my  honorable  friend's  (Mr, 
Symon's)  argument  has  weight  in  suggest- 
ing bias 

Mr.  Symon. — I  did  not  suggest  bias ;  I 
merely  illustrated  the  position. 

Mr.  KINGSTON.— I  do  not  wish  to  put 
the  matter  any  stronger  than  Mr.  Symon 
put  it  in  suggesting  what  possible  in- 
fluence  the   Judges    might    be    affected 

by- 

Mr.  Walker. — Unconscious  bias. 

Mr.  KINGSTON.— I  do  not  care  what 
the  term  is.  I  am  suggesting  what  Mr. 
Symon  suggests  as  to  the  provincial 
Judges,  and  I  am  asking  whether  the  same 
remarks  would  not  apply  with  equal  force 
to  the  constituted  authority  if  appointed 
by  the  Federal  Government  %  It  seems  to 
me  that  if  there  was  any  strength  in  an  ob- 
servation of  the  character  to  which  I  have 
referred,  honorable  members  should  rather 
come  to  the  conclusion  that  substantial 
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justice  to  the  merits  of  the  case  will  be 
done  without  regard  to  the  source  of  the 
appointment  of  the  Judges.  The  matter 
can  be  best  met  by  the  proposition  of  my 
honorable  and  learned  friend  (Mr.  Glynn) 
that  there  shall  be  a  representation  of  both 
sides,  the  states  and  the  Commonwealth — 
the  Commonwealth  by  the  Chief  Justice 
appointed  under  the  federal  authority, 
and  the  states  by  the  Chief  Justices  of  the 
different  provinces. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at 
eight  minutes  past  two  p.m.] 

Mr.  KINGSTON.— When  we  adjourned, 
I  think  I  had  said  sufficient  for  the  pur- 
pose of  showing  that  there  is  no  more 
reason  for  the  Federation  to  be  apprehen- 
sive of  injustice  at  the  hands  of  Judges, 
who,  to  use  an  expression  that  has  already 
been  used,  owe  their  allegiance  to  the 
states,  than  for  the  states  to  be  appre- 
hensive of  injustice  at  the  hands  of 
Judges  who  owe  their  allegiance  to  the 
Federation.  The  fitting  solution,  I  think, 
is  found  in  the  proposition  of  my  friend 
(Mr.  Glynn),  which  is  that  there  shall  be 
a  representation  of  both  the  Chief  Justice 
of  Australia,  the  highest  officer  in  the 
Commonwealth  responsible  to  the  Federa- 
tion, and  the  other  Judges,  more 
numerous,  and  selected  on  account  of 
the  positions  which  they  occupy  in 
respect  to  the  provinces.  I  would  like, 
further,  to  say  that  I  think  there 
is  nothing  in  the  contention  that  the 
Chief  Justices  of  the  different  provinces 
would  fye  unwilling  to  accept  positions  of 
the  description  suggested.  I  know  of  no 
higher  position  in  the  gift  of  the  federal 
authority  than  the  position  of  Judge  of 
the  High  Court  in  Australia. 

Mr.  Reid. — I  know  that  one  of  the 
Chief  Justices  is  strongly  in  favour  of 
such  a  constitution  of  the  Federal  Court. 

Mr.  KINGSTON.— That  is  Sir  Samuel 
Griffith,  Chief  Justice  of  Queensland  1 

Mr.  Reid. —  No,  I  allude  to  another 
Chief  Justice. 

r  is  i 


Mr.  KINGSTON.— I  am  glaa  to  hear 
from  Mr.  Reid  that  not  only  is  Sir  Samuel 
Griffith,  a  gentleman  whose  name  com- 
mands respect  in  federal  circles,  and 
everywhere  else,  and  who  occupies  the 
high  position  of  Chief  Justice  of  Queens- 
land, in  favour  of  a  proposal  of  something 
of  this  sort,  but  that  another  gentleman 
occupying  a  similar  distinguished  position 
favours  the  same  proposal.  I  do  not  see 
how  it  can  be  seriously  contended  that  the 
post  of  Judge  of  the  High  Court  of  Aus- 
tralia is  in.  the  slightest  degree  inferior — 
it  seems  to  me  to  be  in  many  respects 
considerably  superior — to  that  of  the  post 
of  Chief  Justice  in  the  provinces.  If  I 
recollect  rightly,  there  wus  a  meeting 
some  years  ago  in  this  city  of  various 
representatives  of  the  judicial  benches 
of  the  different  colonies,  in  which  a 
proposal,  something  of  this  sort,  met 
with  considerable  acceptance,  but  I  am 
sure  that  my  friend  (Mr.  Symon),  who 
has  indulged  in  some  gloomy  prophecies 
as  to  the  difficulty  of  getting  the  Chief 
Justices  to  accept  a  position  of  this  kind, 
would  have  some  difficulty  in  referring  to 
any  particular  instance  in  which  any  such 
difficulty  would  be  probable  or  natural. 
Another  reason,  and  that  is  the  reason 
which  was  urged  with  great  force  by  my 
friend  (Mr.  Glynn),  is  the  necessity  of 
economy.  We  should,  above  all  in  the 
early  stages  of  the  constitution  of  this 
Federation,  be  careful  lest  we  involve  the 
Commonwealth  in  an  unnecessary  expense 
— in  expense  which  is  altogether  out  of 
proportion  to  the  necessities  of  the  case. 
It  seems  to  me  that,  although  this  Bill  is 
in  a  preferable  shape  to  that  in  which  it 
originally  saw  the  light,  in  that  it  contains 
no  appropriation,  within  the  four  corners 
of  the  Constitution,  of  any  huge  sums  for 
judicial  salaries,  yet,  if  we  do  not  carry  an 
amendment  such  as  is  now  suggested,  we 
shall  take  away  from  the  Commonwealth 
a  facile  means  of  providing  all  that  is 
required,  at  least  in  the  earliest  period  of 
the  history  of  the  Constitution,  at  the 
least    possible    expense.     I    am    sanguine 
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that  if  a  proposal  could  be  submitted  to 
Australia  as  to  whether  or  not  it  would 
be  satisfied  with  a  court  constituted,  .-is 
suggested  by  my  honorable  friend  (Mr. 
Glynn),  of  a  Federal  Chief  Justice  and  the 
Chief  Justices  of  the  colonies,  there  would 
be  a  practically  unanimous  assent  to  the 
proposal.  I  think  that  a  court  so  consti- 
tuted would  be  eminently  satisfactory, 
and  would,  at  the  same  time,  enable  the 
Commonwealth  to  secure  in  an  economical 
manner  every  efficiency  which  could  pos- 
sibly be  desired.  I  would  ask  who  are 
they  who,  in  the  natural  order  of  things, 
we  can  more  respect  than  the  members  of 
the  judicial  benches  of  the  Australian 
colonies  1  In  creating  a  tribunal  of  this 
description  we  will  at  least,  remove,  it 
seems  to  me,  from  the  sphere  of  federal 
politics  the  great  majority  of  judicial 
appointments,  and  enable  the  Common- 
wealth to  be  served  with  a  degree 
of  efficiency  and  economy  which  can  be 
in  no  other  way  secured.  In  these 
circumstances,  whilst  I  shall  be  found 
resisting  the  amendment  which  is  now 
proposed,  I  do  trust  that  some  proposal 
on  the  lines  of  that  which  is  suggested  by 
my  honorable  friend  (Mr.  Glynn)  may  be 
adopted.  Something  has  been  said  as 
regards  the  impropriety  of  Judges  sitting 
in  courts  of  appeal  to  review  their  own 
decisions.  Some  colonies  have  adopted 
legislation  prohibitory  of  any  such  course 
being  taken.  It  has  been  done  in  Queens- 
land, and,  I  think,  also  in  New  South 
Wales.  We  have  not  yet  placed  any 
such  legislation  on  the  statute-book  of 
South  Australia ;  but  I  do  think  that  the 
position  which  is  sought  to  be  affirmed  by 
legislation  of  that  character  is  a  right 
and  proper  one,  and,  whilst  avoiding 
speculating  as  to  the  probability  of  a 
similar  course  being  adopted  in  the  colony 
from  which  I  come,  I  would  be  per- 
fectly prepared  to  see  a  principle  of  that 
sort  embodied  in  the  Constitution.  Pos- 
sibly it  may  not  be  considered  a  matter  of 
constitutional  importance  sufficient  to  re- 
quire such  a  declaration  within  the  four 
{Mr.  Kingston. 


corners  of  the  Constitution,  but,  so  long  as 
it  is  left  to  the  Federal  Parliament  to  deal 
with  it,  all  that  is  necessary  may  be  se- 
cured. Under  these  circumstances,  I  think 
we  shall  be  meeting  the  public  wish  for 
economical  and  efficient  administration  of 
justice  in  the  higher  spheres  by  adopting 
a  proposal  of  the  character  referred  to. 
I  shall  be  found  at  the  right  time  record- 
ing my  vote  in  favour  of  the  proposal 
suggested  by  my  friend  (Mr.  Glynn). 

Sir  JOHN  DOWNER  (South  Australia). 
— I  shall  vote  for  the  clause  as  it  stands. 
There  are  questions  of  the  very  greatest 
importance  involved  in  this  discussion, 
particularly  in  the  amendment  proposed 
by  the  South  Australian  Council,  and  to 
a  large  extent  in  the  suggestion  made  by 
my  honorable  friend  (Mr.  Glynn).  The 
amendment  which  is  suggested  by  the 
South  Australian  Council  goes  to  the  very 
root  of  the  Constitution.  The  very  essence 
of  this  Constitution  is  the  establishment 
of  a  Commonwealth  which  is  not  to  inter- 
fere with  the  rights  conferred  on  the  states, 
and  a  tribunal  to  decide  when  those  rights 
are  imperilled.  To  provide  that  the  Par- 
liament—the very  tribunal  whose  juris- 
diction is  intended  to  be  questioned,  or 
over  the  exercise  of  whose  jurisdiction 
there  is  to  be  a  supervising  power — 
should  itself  be  the  authority  to  de- 
cide what  the  tribunal  should  be  that 
is  to  sit  in  judgment  on  itself,  in  dis- 
putes between  it  and  the  states,  is  to 
make  an  attack  on  the  very  cardinal  prin-l 
ciples  on  which  Federal  Constitutions  are 
established.  I  really  do  not  think  that  in 
this  committee  there  will  be  a  great  deal 
of  difference  of  opinion  on  the  subject  that 
that  amendment  ought  not  to  be  agreed 
to  for  one  moment.  I  disagree  also  with 
the  suggestion  of  my  honorable  friend 
(Mr.  Glynn),  that  you  should  in  your 
Constitution  fix,  without  really  knowing 
very  much  about  it — of  course,  I  am 
speaking  of  the  committee  as  a  whole — on 
the  tribunal  that  is  to  be  established  at 
the  initiation  of  the  Commonwealth.  Each 
colony,  I  suppose,  knows  and  has  varying 
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opinions  of  the  excellency  of  its  own  tri- 
bunals. The  other  colonies  have  some 
knowledge  of  the  gentlemen  constituting 
the  Supreme  Courts  of  those  colonies,  but 
who  can  be  said  in  this  Convention  to 
have  an  accurate  knowledge  of  the  abili- 
ties of  the  Chief  Justices  of  all  the 
colonies  ? 

Mr.  Higgins. — And  who  will  be,  too  ? 

Sir  JOHN  DOWNER.— Still  Jess  of 
those.  I  want  to  put  the  argument  in 
its  strongest  light,  and,  therefore,  I  do  not 
refer  to  future  Chief  Justices,  who,  of 
course,  only  some  one  who  is  not  here 
possibly  can  decide.  I  prefer  to  confine 
myself  to  the  more  narrow  limits,  of 
which,  in  the  ordinary  course  of  things, 
we  may  have  some  knowledge.  I  ask  how 
many  honorable  members  of  this  Conven- 
tion can  .honestly  say  to  themselves  that 
they  are  competent  to  express  an  opinion, 
not  merely  about  their  own  Chief  Justice, 
but  about  the  Chief  Justices  of  all  the 
other  colonies  ? 

Mr.  Symon. — But  this  would  arrogate  to 
this  Convention  what  is  really  the  func- 
tion of  the  Federal  Parliament. 

Sir  JOHN  DOWNER.— My  honorable 
and  learned  friend  has  said  exactly  what 
I  was  coming  to.  In  ignorance  of  the 
details  of  the  subject,  and  having  the  most 
general  views  about  it,  we  are  to  take 
upon  ourselves  the  important  functions  of 
the  Executive  of  the  Commonwealth,  by 
deciding,  in  the  first  instance,  who  are  to 
be  the  men  who  will  have  the  greatest 
part  in  forming  this  Commonwealth ;  be- 
cause honorable  members  must  not  forget 
that,  although  we  form  it  in  form,  they  form 
it,  to  a  large  extent,  in  substance.  With 
them  rest  the  vast  powers  of  judicial  de- 
cision, in  saying  what  are  the  relative  func- 
tions of  the  Commonwealth  and  of  the  states. 
With  them  rest  the  interpretation  of  in- 
tentions which  we  may  have  in  our  minds, 
but  which  have  not  occurred  to  us  at  the 
present  time.  With  them  rests  the  obliga- 
tion of  finding  out  principles  which  are  in 
the  minds  of  this  Convention  in  framing 
this    Bill    and   applying    them    to  cases 


which  have  never  occurred  before,  and 
which  are  very  little  thought  of  by  any  of 
us.  With  this  Supreme  Court,  particularly 
in  the  earlier  days  of  the  Commonwealth, 
rests  practically  the  establishment  on  a 
permanent  basis  of  the  Constitution,  be- 
cause with  them  we  leave  it  not  to  merely 
judicially  assert  the  principles  which  we 
have  undoubtedly  asserted,  but  with  them 
rests  the  application  of  those  principles, 
and  the  discovery  as  to  where  the  principles 
are  applicable  and  where  they  are  not. 
As  was  felt  in  America,  and  in  every 
Federation  which  has  had  any  perma- 
nence, there  comes  the  necessity  of  a  tri- 
bunal to  stand  between  the  states  and  the 
Commonwealth,  of  such  dignity  and  held 
in  such  esteem,  so  free  from  all  possibili- 
ties of  influence  or  corruption  that  the 
general  people  of  the  Commonwealth  will 
recognise  that  the  jurisdiction  has  been  well 
placed,  and  must  be  properly  exercised. 
Now,  what  is  proposed  to  be  done  here? 
The  question  of  expense  I  attribute  no 
importance  to  at  all.  It  is  so  small  that  it 
is  not  worthy  of  serious  consideration. 

Mr.  Dobson. — It  means  £50,000  for  the 
first  few  years. 

Sir  JOHN  DOWNER.— No,  it  may 
mean  £10,000  or  more  ;  but  suppose  it 
means  £20,000  a  year,  divided  amongst 
the  whole  of  Australasia. 

Mr.  Symon. — £20,000  in  order  to  secure 
the  best  kind  of  justice. 

Sir  JOHN  DOWNER.— Where  is  the 
importance  of  £20,000,  compared  with 
the  placing  of  our  Constitution  on  a  basis 
which  will  recommend  itself  to  everybody, 
and  its  vindication  by  a  tribunal  about 
which  there  can  be  no  question1?  The 
point  of  view  of  expense  is  parochial  to 
the  lowest  degree,  and  not  worthy  of  one 
moment's  serious  consideration.  Now,  as 
to  the  motion  that  the  Chief  Justices 
should  be  as  a  matter  of  course  mem- 
bers of  this  court,  I  say,  first  of  all,  you 
are  placing  the  appointment  of  the  Judges 
out  of  the  Commonwealth  which  you  have 
created,  and  you  are  giving  it  to  the 
states,  which  is  a  direct  invasion  of  the 
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other  principles  which  we  are  all  trying 
to  establish.  They  may  be  good,  they 
may  not.  That  depends  npon  whether 
the  state  appointments  are  good  or  bad, 
and  whether  the  states  happen  to  exercise 
their  power  of  appointment  wisely,  or 
whether  they  do  not. 

Mr.  Kingston. — Would  you  disqualify 
the  provincial  Judges  ? 

Sir  JOHN  DOWNER,— I  will  come  to 
that  presently.  The  power  of  appoint- 
ing the  very  highest  tribunal,  on  which, 
after  all,  the  duration  of  the  Common- 
wealth must  rest,  is  not  to  be  exercised 
by  the  whole  Commonwealth,  but  is  to 
be  exercised  by  each  independent  state, 
and  appointments  of  greater  or  less 
efficiency  may  result.  I  will  now  deal 
with  what  the  Premier  of  South  Australia 
has  suggested.  Would  you  disqualify  the 
Judges  of  any  of  the  states  1  I  say,  cer- 
tainly not,  In  all  probability  the  selec- 
tion would  be  made  from  them  to  a  very 
large  extent.  If,  for  instance,  Sir  Samuel 
Griffith  *ere  selected,  I  do  not  suppose 
there  would  be  any  complaints  on  the 
part  of  many  people  in  Australasia,  and  so 
there  are  other  persons,  or  one  particularly, 
whom  we  have  placed  in  an  important  posi- 
tion in  the  conduct  of  our  affairs  here,  with 
respect  f  >  whom,  if  placed  in  a  position  of 
importance  in  the  judicial  authority  of  the 
Federation,  I  do  not  suppose  there  would 
be  any  difference  of  opinion.  I  would  not 
limit  the  area  of  selection  in  the  slightest 
degree ;  but  I  would  do  two  things. 
I  would  do  this — I  would  say  that  a 
Judge  of  the  Federal  Court  should  not 
occupy  the  dual  position  of  Judge  of  the 
Federal  Court  and  Judge  of  any  state 
court. 

Mr.  Kingston. — That  is  taking  the 
power  out  of  the  hands  of  the  Federation, 
even  if  they  desire  to  do  that. 

Sir  JOHN  DOWNER.— Not  at  all ;  the 
Federation  has  no  control  over  the  state 
courts,  and  no  right  to  dictate  to  the  state 
courts,  but  the  Federation  has  a  right 
to  dictate  to  itself,  and  the  Federa- 
tion, dictating  to  itself,  will  say — "  Our 
[Sir  John  Downer. 


Judges  shall  by  no  possibility  be  mixed  up 
with  the  local  concerns  of  any  state  or  with 
local  politics."  From  that  point  of  view, 
we  in  no  way  limit  the  area  of  selection; 
otherwise  we  know  that,  owing  to  the 
infirmities  of  human  nature,  men  might 
come  into  the  position  with  prejudices 
here  and  there.  That  is  inevitable.  We 
have  only  certain  material  to  deal  with, 
and  we  must  deal  with  that  material  in  the 
best  way  we  can ;  but,  doing  that,  we  say 
whatever  local  limitations  you  have  now," 
they  will  not  be  extended  by  allowing  the 
Judges  to  occupy  the  dual  office  of  a  Judge 
here  and  a  Judge  there.  My  honorable 
and  learned  friend,  the  Premier  of  South 
Australia,  gave  away  the  whole  situation 
when  he  said  he  was  prepared  to  accept  a 
provision  that  a  Judge  should  not  sit  in  the 
hearing  of  appeals  from  his  own  decisions. 
Why  should  he  not  do  so?  Because  he 
would  have  a  natural  prejudice  in  favour 
of  the  judgment  which  he  had  given. 
That  is  founded  on  the  general  infirmity 
of  human  nature. 

Mr.  Kingston. — It  is  a  conclusion  which 
he  has  arrived  at,  and  in  which  he  will 
have  to  be  disturbed. 

Sir  JOHN  DOWNER.— And  on-  which 
he  does  not  like  to  give  way. 

Mr.  Kingston. — I  hope  not. 

Sir  JOHN  DOWNER.— The  honorable 
gentleman  is  so  removed  from  the  passions 
and  weakness  of  humanity,  that  it  has 
never  occurred  to  him  that  such  a  thing 
could  take  place.  But  that  is  not  the  case 
with  weaker  men,  whom  I  have  met  in  my 
time.  I  have  known  men  to  adhere  to  a 
thing  because  they  have  said  it  previously. 
I  have  known  men  to  vote  against  their 
convictions  because  they  said — "  How  can 
I  give  way  when  I  have  expressed  a  strong- 
opinion  1 " 

Mr.  Higgins. — That  must  have  been  in 
South  Australia. 

Mr.  Kingston. — No  ;  it  has  occurred  in 
the  course  of  Sir  John  Downer's  travels. 

Sir  JOHN  DOWNER.— Probably  the 
people  I  have  met  have  been  of  the  weaker 
sort,  but  I  have  known  that  to  occur,  and  I 
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need  not  go  a  thousand  miles  away  for  ex- 
amples. I  might  even  find  them  in  Victoria, 
when  gentlemen  who,  even  in  this  present 
Convention,  during  the  course  of  its  sittings, 
have  entertained  grave  doubts  whether 
they  should  adhere  to  opinions  they  have 
vehemently  expressed,  but  who  at  the 
same  time  said,  after  expressing  them  so 
strongly,  they  could  not  see  how  they 
could  go  back  on  their  previous  state- 
ments, although  I  am  sure  they  will  do  so 
ultimately.  I  am  merely  referring  to  this 
as  an  instance  of  the  weakness  which  I  am 
most  painfully  conscious  of  in  myself,  and 
I  am  perhaps  judging  my  fellows  by  an 
unfair  standard  in  reasoning  from  my  own 
feelings  and  experience  on  this  subject.  I 
think  that  this  great  tribunal,  of  such 
dignity,  with  such  responsibility,  should 
be  removed  from  ail  possible  thought 
or  shadow  of  prejudice  or  influence.  If 
a  Judge  might  be  prejudiced  in  favour 
of  his  own  decision  so  that  he  should  not 
be  allowed  to  sit  upon  a  tribunal  which  is 
considering  it,  will  not  the  same  argument, 
though  in  a  much  smaller  degree,  apply 
to  the  colony  which  that  decision  might 
materially  concern  ?  The  Judge,  in  the 
case  which  my  honorable  friend  has 
conceived,  who  has  decided  in  a  certain 
way,  should,  he  thinks,  be  excluded  from 
being  a  member  of  a  court  of  appeal 
sitting  to  consider  his  decision.  Does  not 
my  honorable  friend  consider  that  he 
might  go  a  little  further,  and  say  that 
where  a  question  materially  concerns  one 
colony — South  Australia,  for  example — . 
there  might  be  an  unconscious  prejudice  ? 
If  he  thinks  that  there  would  be  no  un- 
conscious prejudice,  does  he  not  think  that 
other  people  might  believe  that  there 
was  ? 

Mr.  Kingston. — If  you  regard  that, 
where  are  you  ? 

Sir  JOHN  DOWNER.— It  is  almost 
as  important  that  the  administration  of 
justice  should  be  thought  pure  as  that  it 
should  be  pure.  In  order  to  produce  a 
tribunal  with  such  a  big  jurisdiction  as 
this  will  have,  which  would  be  beyond  all 


risk  of  public  suspicion,  you  should  surely 
provide  that  the  Judges  should  occupy  no 
other  position  than  that  of  members  of 
this  tribunal.  By  that  means  you  will 
have  your  Constitution  well  established  in 
the  first  instance,  and  supported  after- 
wards by  a  tribunal  in  which  the  people 
will  have  confidence.  The  question  of 
expense,  divided  as  it  will  be  amongst 
these  great  colonies,  I  look  upon  as  of  no 
importance.  We  are  all  indebted  to  Mr. 
Glynn  for  his  great  thoroughness.  He  has 
given  us  some  American  statistics  to  show 
how  small  the  work  of  the  Federal  Judi- 
ciary is  likely  to  be  in  the  first  instance. 
I  thought  there  was  a  little  of  the  wisdom 
of  the  serpent  when  my  honorable  friend 
stopped  at  the  year  1820. 

Mr.  Glynn.— From  1820  to  1830  I 
gave  the  average  of  cases  as  58  a  year. 

Sir  JOHN  DOWNER.— I  thought  that 
my  honorable  friend  did  just  as  well  to 
stop  at  a  time  before  commerce  began  to 
make  the  great  strides  which  it  has  since 
been  making,  and  before  the  judicial  busi- 
ness of  the  Federal  Courts  had  become  out 
of  all  proportion  to  that  which  they  origi- 
nally transacted. 

Mr.  Dobson.  —  The  honorable  mem- 
ber (Mr.  Glynn)  admitted  that  the  busi- 
ness of  the  Federal  Courts  had  grown  very 
considerably. 

Mr.  Symon. — The  Supreme  Court  of  the 
United  States  has  not  a  tithe  of  the  juris-  \ 
diction  which  we  are  conferring  upon  this 
court. 

Sir  JOHN  DOWNER.— Of  course  not. 
But  in  any  case  an  analogy  drawn  from 
the  work  of  the  Supreme  Court  of  the 
United  States  in  1820  or  1830  must  be 
illusory.  The  courts  then  had  nothing 
to  do  in  comparison  with  what  they  have 
to  do  at  the  present  time,  and  in  compari- 
son with  what  our  courts  will  have  to  do. 

Mr.  Dobson. — How  many  cases  does  the 
honorable  member  think  there  will  be  in 
the  first  five  years  ? 

Mr.  Barton. — How  many  cases  do  you 
think  there  will  be  ? 

Mr.  Dobson. — About  half-a-dozen. 
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Sir  JOHN  DOWNER.— I  am  glad  that 
my  honorable  and  learned  friend  has  got 
that  answer.  This  eourt  is  not  only  to 
have  a  considerable  original  jurisdiction, 
but  it  is  to  be  the  Appellate  Court  for  all 
the  courts  of  Australia.  I  will  ask  the 
question  :  How  many  appeals  are  there 
from  Australia  at  the  present  time — that 
is,  from  New  South  Wales,  Queensland, 
Victoria,  South  Australia,  Tasmania,  and 
Western  Australia  ? 

Mr.  Dobson. — I  am  only  alluding  to 
appeals  where  the  states  complain  that 
the  Federal  Parliament  has  infringed  state 
rights. 

Mr.  Symon. — Take  Canada  as  an  illus- 
tration. Last  year's  decisions  are  con- 
tained in  a  volume  6  inches  thick. 

Sir  JOHN  DOWNER.— I  will  first  of 
all  deal  with  the  answer  I  have  got.  My 
honorable  friend  would  propose  to  give 
this  court  an  appellate  jurisdiction  in  any 
case.  Whether  it  is  to  be  a  court  of  final 
jurisdiction  is  another  question.  I  do  not 
think  any  honorable  member  is  prepared 
to  say  that  the  Federal  Court  should  not 
be  a  Court  of  Appeal  from  the  Supreme 
Courts  of  all  the  colonies.  The  question 
between  us  is  :  Whether  it  is  to  be  a  court 
of  final  appeal,  or  under  what  circum- 
stances shall  an  appeal  be  allowed  to  the 
Queen  in  Council.  Therefore,  there  was 
great  relevance  in  asking  how  many 
appeals  there  are  from  the  colonies. 

Mr.  Dobson. — I  am  severing  the  appeals 
which  have  reference  to  the  Constitution. 

Sir  JOHN  DOWNER.— I  venture  to 
say  that  that  is  not  a  fair  severance.  If 
every  one  of  us,  including  my  honorable 
friend,  is  agreed  that  the  Federal  Court 
should  be  a  Court  of  Appeal  from  the 
Supreme  Courts  of  the  colonies,  my  ques- 
tion is  a  pertinent  and  relevant  one.  If 
my  honorable  friend  thinks  it  should  not 
be  a  Court  of  Appeal  his  objection  is  per- 
tinent and  his  answer  relevant.  Otherwise, 
his  answTer  is  unsatisfactory.  This  court 
will  have  a  good  deal  to  do  only  in  dealing 
with  appeals  from  the  different  colonies  ; 
[Sir  John  Downer. 


but  the  matter  does  not  end  there.  Does 
my  honorable  friend  suppose  that  at  the 
initiation  of  this  Commonwealth  the  rela- 
tive powers  of  the  states  and  the  Common- 
wealth will  not  be  the  subject  of  a  good 
deal  of  question  ? 

Mr.  Dobson. — Yes,  after  the  first  few 
years. 

Sir  JOHN  DOWNER.— On  the  con- 
trary, I  should  say  during  the  first  few 
years.  After  the  first  few  years  the  diffi- 
culties will  have  all  gone. 

Mr.  Glynn. — Then  we  must  be  doing 
very  bad  work. 

Mr.  Kingston. — Yes.  At  all  events,  we 
will  try  to  make  the  Constitution  as  clear 
as  possible. 

Sir  JOHN  DOWNER.— We  are  not  of 
necessity  doing  bad  work  because  we  do 
not  make  provision  for  everything.  We 
are  dealing  with  the  most  intricate  of  all 
mercantile  concerns.  We  have  enough 
analogies  and  decisions  in  connexion  with 
the  American  Constitution  to  assist  us, 
but  we  have  no  guarantee  that  the  views 
of  our  Federal  Judiciary  will  always  be  the 
same  as  those  of  the  American  Judiciary. 
There  may  be  some  circumstances  for 
which,  with  all  our  ingenuity,  we  shall  be 
unable  to  provide.  In  my  opinion,  from 
the  very  first  there  will  be  plenty  of  work 
for  the  Supreme  Court  to  do.  If  there  is 
not,  so  much  the  better.  There  will  be 
plenty  of  work  for  the  Supreme  Court  to 
do  to  justify  the  establishment  of  this 
tribunal,  even  apart  from  the  necessity 
for  a  constitutional  Court  of  Appeal,  t 
In  the  meanwhile,  of  course,  we  have  to 
do  the  best  we  can  to  make  matters  so 
clear  that  there  need  be  no  necessity  to  go 
to  courts.  The  very  fact  of  the  establish- 
ment of  a  tribunal  in  which  the  citizens 
of  the  Commonwealth  have  perfect  con- 
fidence, and  which  they  know  will  decide 
only  according  to  justice  and  right,  will 
not  create  litigation,  but  prevent  it,  and 
will  be  a  guarantee  to  every  man,  woman, 
and  child  in  the  Commonwealth  that  that 
which  has  been  enacted  will  be  carried 
out. 


Commonwealth  of  [28  Jan.,  1898.] 


Australia  Bill. 


279 


Mr.  HIGGINS  (Victoria).— As  one  of 
the  Judiciary  Committee,  I  think  it  will 
not  be  amiss  for  me  to  say  that  I  object 
to  both  of  these  amendments,  and  I  will 
state  my  reasons.  I  have  been  a  good  deal 
impressed  by  the  argument  of  economy, 
which  is  really  the  chief  argument  in 
favour  of  the  proposal ;  but  if  this  court 
is  to  fulfil  an  essential  function  in  the 
Commonwealth,  we  should  not,  in  this 
Convention,  adopt  a  cheeseparing  policy. 
The  saving  of  a  few  thousand  pounds — 
even  if  it  amounts  to  a  few  thousands — is 
a  small  matter  as  compared  with  the  great 
issues  which  will  depend  upon  the  consti- 
tution of  this  court.  The  proposal  of  the 
South  Australian  Parliament  is  practically 
to  allow  the  Federal  Parliament  at  any 
time  to  change  the  character  of  this 
Supreme  Court  of  Australia.  As  I  inter- 
jected, so  I  repeat  now,  the  Supreme  Court 
of  Australia  is  to  be  the  arbiter  between! 
the  Federal  Parliament  and  the  state/ 
Parliaments,  and  it  would  be  most  danger- 
ous to  allow  the  Federal  Parliament  a 
power  to  change  the  constitution  of  a 
court  which  will  have  to  decide  between 
its  wishes  and  the  rights  of  other  parties.' 
I  would  also  submit  that  it  is  even  more 
important  to  preserve  the  independence  of 
this  Federal  Court  in  the  Australian  Con- 
stitution than  it  was  in  the  American  Con- 
stitution. In  the  American  Constitution 
we  have  the  three  authorities — the  Execu-f 
tive,  the  Legislature,  and  the  Judicature — 
all  distinct.  The  Executive  is  not  con- 
trolled by  the  Legislature,  and  the  Legis- 
lature is  not  controlled  by  the  Executive  ; 
but  here  under  responsible  government — ' 
and  we  all  assume  that  this  Constitution  « 
will  give  us  responsible  government — the 
Executive  and  the  Legislature  must  pull 
together.  So  long  as  the  Executive  is 
the  creature  of  the  Legislature  so  long  the 
Legislature  and  it  must  be  in  harmony, 
and  therefore  we  have  two  great  powers 
— the  Executive  and  the  Legislature — 
under  the  Australian  Constitution  having 
a  great  interest  to  pull  one  way,  and 
having  every  temptation  to  so  mould  the 


character  of  the  High  Court  as  to  get 
it  to  adopt  their  views.  I  am  not 
speaking  of  a  merely  theoretical  danger. 
I  would  ask  those  honorable  members 
who  are  familiar  with  what  happened  in 
connexion  with  the  income  tax  dispute  in 
the  Supreme  Court  of  the  United  States 
to  bear  me  out.  They  will  remember  how 
it  has  been  said — I  hope  unjustly — that, 
with  a  view  of  getting  a  reversal  of  a  pre- 
vious decision  with  regard  to  the  income 
tax,  certain  Judges  were  appointed  to  the 
bench  in  America,  and  the  income  tax 
decision  was  reversed.  I  agree  with  Sir 
John  Downer  to  a  large  extent.  It  is  im- 
portant, not  only  that  we  should  keep  the 
bench  pure,  but  that,  like  Caesar's  wife, 
it  should  be  above  suspicion.  In  the 
American  High  Court  it  is  the  practice  on 
occasions  for  the  court  to  reverse  its  own 
decisions.  The  House  of  Lords  does  not  do 
that.  If  that  power  is  exercised,  as  I  suppose 
it  will  be,  in  Australia,  as  it  is  in  the  United 
States,  the  danger  will  be  still  greater, 
because  Parliament,  by  altering  the  num- 
ber of  the  Judges,  and  by  making  stipulations 
as  to  their  appointment,  could  so  mould  the 
character  of  the  High  Court  as  to  get  from  it 
a  decision  conformable  with  its  own  views 
as  against  the  views  of  the  state  Parlia- 
ment. It  has  been  said  that  there  will 
not  be  enough  business  for  the  court.  I 
do  not  think  that  what  happened  in  the 
United  States  affords  any  clue  to  the 
business  that  will  be  done  here.  In  the 
early  years  of  the  Constitution  of  the 
United  States  there  was  very  little  federal 
business.  There  were  then  no  inter-state 
railways,  and  very  few  inter-state  canals, 
and  the  relations  of  state  with  state  were 
much  less  intimate  than  they  have  been 
since  the  introduction  of  railways. 

Mr.  Symon. — What  was  their  commerce 
then  1 

Mr,  HIGGINS.— Owing  to  the  condi- 
tions of  travel  it  was  impossible  that 
there  could  be  such  inter-state  relations 
and  inter-state  difficulties  as  there  will  be 
under  the  complexity  of  modern  com- 
merce,  and    we    in    Australia  will    share 
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in  the  complexity  of  modern  commerce, 
although  we  cannot  suppose  that  with 
our  small  population  we  shall  have  as 
much  legislation  and  as  much  litigation 
as  America  had  in  the  Federal  Parliament 
and  in  the  Federal  Court.  May  I  also 
indicate  to  Mr  Glynn,  in  regard  to  the 
matter  of  the  appointment  of  Chief  Jus- 
tices, that  under  this  clause  the  Executive 
can,  if  they  think  lit,  appoint  a  Judge  of 
aivy  of  the  state  courts  as  a  Judge  of  this 
court? 

Mr.  Kingston. — Would  you  be  willing 
to  make  it  clear  that  one  man  might  hold 
the  two  ofhees  ? 

Mr.  HIGGINS.— I  think  it  is  clear 
enough.  The  Executive  have  power  to 
appoint  any  one. 

Mr.  Kingston. — To  hold  the  two  offices  1 

Mr.  HIGGINS.— Yes,  but  I  shall  point 
out  presently  why  it  would  be  inexpedient 
for  one  man  to  hold  the  two  offices.  Mr. 
Glynn  is  hardly  correct  in  stating  that 
Sir  Samuel  Griffith,  in  his  Notes,  recom- 
mended that  the  Chief  Justice  of  each 
state  should  be  appointed  to  the  Bench  of 
the  High  Court.  I  have  in  my  hand  his 
recommendation. 

Mr.  Walker.  — He  did  not  say  Chief 
Justices,  but  Judges. 

Mr.  HIGGINS.— Yes.  Sir  Samuel 
Griffith  says  it  is  worthy  of  consideration 
whether  it  might  not  be  wise  to  empower 
the  Federal  Parliament,  if  they  think  fit, 
to  make  laws  authorizing  the  provisional 
constitution  of  the  High  Court  in  whole  or 
part  by  Judges  of  the  state  courts.  There 
is  that  powrer  here.  The  Executive  can,  if 
they  think  fit,  appoint  any  Judge.  I 
am  sure  I  shall  not  be  misunderstood  if 
I  say  that  there  is  nothing  in  the  charac- 
ter of  the  Chief  Justices  which  render 
them  necessarily  more  fit  to  be  appointed 
to  the  High  Court  than  any  of  the  other 
Judges  of  the  Supreme  Court  of  a  state. 
It  is  not  unfair  to  remind  honorable  mem- 
bers that  of  all  the  Judges  of  the  states 
those  who  are  most  frequently  appointed 
by  political  influence  are  the  Chief 
Justices.  It  has  not,  very  fortunately, 
[Mr.  Higgins. 


been  the  ordinary  rule  of  late  years;  but 
in  England  the  position  of  Chief  Justice 
is  more  of  a  political  appointment  than 
that  of  any  other  Judge  on  the  Bench.' 
In  these  colonies  there  has  been  a  tendency 
in  the  same  direction.  The  Chief  Justice 
is  no  more  fitted  merely  by  virtue  of 
his  office  to  be  a  Judge  of  the  Federal 
Court  than  the  Puisne  Judges  are. 
There  is  also  this  point  to  be  considered  : 
That  if  the  amendment  be  adopted, 
until  the  Constitution  is  changed — and  it 
takes  a  great  deal  to  change  a  Con- 
stitution— the  Federal  Executive  will  be 
limited  in  its  choice  of  Judges  to  the 
Chief  Justices.  It  will  in  this  respect  be 
tied  hand  and  foot,  no  matter  what  may 
be  the  conditions  under  which  any  state 
appoints  its  Chief  Justice.  It  is  quite 
true,  and  very  happily  so,  that  under  the 
different  Constitutions  of  the  different 
states  of  Australia  it  is  the  practice  to 
appoint  the  Chief  Justice  and  all  Judges  of 
the  Supreme  Court  during  good  behaviour. 
But  there  is  nothing  to  hinder  the  Judges 
being  made  elective,  as  in  xArnerica.  There 
is  nothing  to  hinder  the  tenure  of  Judges 
being  made  for  a  certain  number  of  years, 
as  in  America ;  and  I  can  only  say,  from 
my  slight  experience  of  the  working  of 
American  courts,  that  I  sincerely  hope  we 
shall  never  have  our  Judges  elected.  I 
sincerely  hope  that  we  shall  give  them  the 
strongest  tenure,  and  make  them  as  inde- 
pendent of  any  man's  favour  and  any  man's 
hate  as  we  possibly  can.  Therefore,  I 
submit  that  it  would  be  a  dangerous  thing 
for  us  to  limit  the  discretion  of  the  Fede- 
ral Executive  to  the  man  whom  a  state 
might  happen  to  appoint. 

Mr.  Barton. — Supposinga  state  changed 
its  method  of  appointing  Judges,  and  made 
them  elective  1  Then  you  would  have  an 
elected  Chief  Justice  in  the  state,  and  the 
Constitution  prescribing  that  he  should  be 
a  member  of  the  High  Court.  Would  not 
that  destroy  all  the  security  we  wish  to 
take  ? 

Mr.  HIGGINS.- Quite  so.  I  think  I 
included  that  point  in  my  statement,  but 
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it  has  been  put  very  clearly  by  the  leader 
of  the  Convention.  You  leave  the  states 
absolutely  free  to  alter  the  tenure  of  their 
Judges  as  they  like.  You  leave  a  state 
absolutely  free  to  say  how  long  a  Judge 
is  to  hold  his  office,  and  also  whether  he 
shall  be  elected  or  appointed.  All  these 
conditions  are  left  to  the  state,  and 
is  the  Federal  Executive  to  be  limited — 
to  be  tied  down  hand  and  foot — to 
the  appointment  of  whomsoever  the  state 
chooses  to  appoint?  In  these,  as  in  other 
matters,  I  say  trust_the  Federal  Parlia- 
ment, trust  the  Federal  Executive.  Let 
us  give,  as  far  as  we  can,  unlimited  discre- 
tion to  it  to  get  the  best  men,  no  matter 
where  they  may  come  from.  Then  there 
is  this  point,  that  to  take  the  Chief  Justice 
of  each  state  would  be  a  grand  mistake, 
for  this  reason — it  would  be  a  mistake  to 
drag  the  equal  representation  of  states 
into  this  matter  of  the  Judiciary.  Of 
course,  the  Convention  has  its  own  view 
with  regard  to  the  equal  representation 
of  the  states  in  the  Parliament,  but  I 
think  it  would  be  a  grand  mistake,  at  all 
events,  to  drag  that  into  the  question  of 
the  Judiciary,  where  a  man  has  to  act  as 
an  arbitrator,  and  not  to  look  at 
the  interests  of  this  person  or  that 
person,  but  to  look  at  what  is  just  and 
what  is  the  law.  Supposing  you  drag 
in  the  Chief  Justice  of  each  state, 
there  will  be  a  strong  tendency  for  him 
to  feel  himself  the  representative  of  his 
colony,  and  nothing  could  be  more  damag- 
ing to  the  cause  of  the  Federal  Court  than 
that.  I  say  he  ought  to  go  there  wholly 
indifferent. 

Mr.  Howe. — He  need  not  take  part. 

Mr.  HIGGINS.— I  say,  with  all  respect, 
that  it  would  be  his  duty  to  take  part,  as 
the  law  had  put  him  there. 

Mr.  Glynn. — We  could  easily  provide 
for  that. 

Mr.  HIGGINS.— I  certainly  think  it 
would  not  be  right  to  put  the  Judges 
in  the  position  of  feeling  that  they 
are  delegates  from  the  particular  states. 
Then    I    would    ask    one   thins    further. 


I  do  not  know  how  it  is  in  the  other 
colonies,  but  in  our  courts,  at  the  be- 
ginning of  the  year,  the  Chief  Justice 
arranges  the  list  and  fixes  what  the  work 
of  each  Judge  will  be  for  each  month — 
Assizes,  Criminal  Court,  Nisi  Prius,  Full 
Court,  and  so  on.  Now,  supposing  an 
urgent  application  comes  on  for  a  man- 
damus under  the  original  jurisdiction,  in 
which  a  writ  of  mandamus  or  prohibition 
is  sought  against  the  Commonwealth. 
That  class  of  cases  is  one  which  should  be 
dealt  with  urgently  on  the  moment.  There 
may  be  many  a  time  when  the  whole  of 
the  machinery  of  government  may  depend 
upon  whether  the  officer  of  the  Common- 
wealth is  to  do  this,  or  to  do  that.  Sup- 
posing there  is  an  application  under  the 
original  jurisdiction  for  a  mandamus  or 
prohibition,  are  they  to  wait  until  they 
can  arrange  that  all  the  Chief  Justices 
of  the  five  or  six  colonies  find  a  month 
in  which  they  could  sit  to  hear  this 
application  for  a  mandamus  ?  I  feel 
that  here  there  would  be  a  practical 
objection,  on  which  I  would  appeal  to 
business  men.  Are  the  delays  of  the 
courts  to  be  added  to  by  having  the  High 
Court  of  Australia  to  wait  until  they  can 
find  Chief  Justices  able  to  give  a  few  days 
to  this  thing  or  that  thing  ?  A  banker, 
for  example,  wants  to  have  his  cases  de- 
cided quickly. 

Mr.  Howe. — The  Judges  can  go  home 
on  twelve  months'  leave  of  absence  when 
necessary. 

Mr.  HIGGINS.— I  do  not  understand 
the  honorable  member's  interjection.  At 
all  events  we  ought  not,  under  the  plea  of 
economy — though  we  ought  to  regard 
economy — to  commit  ourselves  to  a  mea- 
sure which  may  injure  the  efficiency  of 
the  court  and  the  rapidity  with  which  the 
court  is  to  do  its  work. 

Mr.  WALKER  (New  South  Wales).— 
It  requires  a  certain  amount  of  courage 
for  me,  as  a  layman,  to  speak  on  a  subject 
of  this  sort,  but  as  I  had  the  honour  of  a 
seat  on  the  Judiciary  Committee  I  presume 
I  am  supposed  to  have  looked  into  this 
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matter.  The  Privy  Council  at  the  present 
time,  I  understand,  desires  to  have  repre- 
sentatives of  the  colonies  on  that  body, 
presuming  that  such  Judges  have  a  special 
knowledge  of  colonial  law.  The  Chief 
Justice  of  South  Australia  is  a  member 
of  Her  Majesty's  Privy  Council,  and,  I 
believe,  recently  sat  on  the  Council.  One 
advantage  of  having  a  choice,  at  all  events, 
of  state  Judges  for  the  High  Court  would 
be  the  probability  of  having  some  person 
there  who  would  have  a  special  knowledge 
of  the  laws  of  the  state  in  which  he  resided. 
I  presume  that  the  High  Court  will,  of 
course,  deal  with  appeals  in  connexion  with 
local  laws  as  well  as  in  connexion  with  con- 
stitutional laws.  On  this  subject,  however, 
I  again  take  leave  to  quote  from  my  honor- 
able friend,  Sir  Samuel  Griffith,  who  takes 
a  deep  interest  in  this  matter.  He  appa- 
rently is  with  Mr.  Glynn  in  supposing  that 
at  first  it  would  be  difficult  to  find  suffi- 
cient work  for  this  court  to  do.  He  says — 

I  take  leave  to  submit,  as  a  question  deserv- 
ing of  serious  consideration,  whether  the  work 
that  would  fall  to  a  Federal  Supreme  Court  is 
likely  for  some  years  to  be  sufficient  to  warrant 
the  immediate  creation  of  a  complete  separate 
judicial  establishment. 

Mr.  Symon. — That  was  not  the  opinion 
he  expressed  in  1891. 

Mr.  WALKER. — I  am  not  responsible 
for  his  opinion  in  1891.  I  believe  it  is 
not  unusual  for  some  lawyers  to  change 
their  opinions  according  to  the  side  by 
which  they  are  engaged  from  day  to  day. 

Mr.  Barton. — You  ought  to  have  learnt 
more  than  that  on  the  Judiciary  Com- 
mittee. 

Mr.  WALKER.— Of  course,  Sir  Samuel 
Griffith  admits  that — 

The  arguments  in  favour  of  an  independent 
Federal  Judiciary  are  obvious,  and  are,  no 
doubt,  very  cogent.  It  might  indeed  be 
necessary 

And  I  think  here  we  shall  agree  with  him. 
to  have  one  or  two  exclusively  Federal  Judges 
to  preserve  the  continuity  of  the  tribunal,  and 
to  organize  and  supervise  its  machinery. 

When  the  time  comes,  I  trust  that  Mr. 
Glynn   will  slightly  amend  his  proposed 
[Mr.  Walker. 


amendment,  so  as  to  have,  afc  all  events, 
two  Judges  who  are  purely  Federal  Judges, 
and  that  temporarily  the  quorum  of  Judges 
necessary  may  be  made  up  by  Judges  of 
the  state  courts.  With  regard  to  the 
difficulty  which  my  honorable  and  learned 
friend  (Mr.  Higgins)  'pas  alluded  to  of 
getting  representatives  from  the  state 
courts,  that  might  be  obviated  by  their 
obtaining  leave  of  absence  now  and  again 
for  three  or  four  months  to  attend  the 
sittings  of  the  Federal  Judiciary. 

Mr.  Higgins. — How  are  they  to  foresee 
which  months  they  will  be  wanted  in? 

Mr.  WALKER. — I  understand,  although 
not  a  lawyer,  that  there  are  certain 
vacations  —  ordinary  vacations —  and, 
moreover,  that  it  is  not  a  matter  of 
difficulty,  as  Mr.  Howe  interjected  just 
now,  for  the  Judges  to  obtain  leave  of 
absence  pretty  frequently  for  one  reason 
or  another.  Surely  then  such  an  impor- 
tant matter  as  the  laws  of  the  Federation 
would  justify  the  respective  Supreme 
Courts  in  granting  leave  of  absence.  Be 
that  as  it  may,  I  agree  with  Sir  John 
Downer  that  after  a  time  the  matter  of 
expense  is  not  to  be  considered  very 
greatly.  At  first,  however,  it  is  a  very 
serious  matter.  Every  day  we  find  per- 
sons objecting  to  federation  on  the  ground 
of  expense,  and  they  seem  to  think,  un- 
charitable people  as  they  are,  that  the 
constitution  of  this  Convention,  which 
only  includes  24  lawyers  out  of  50  mem- 
bers, affects,  to  some  extent,  our  opinion 
with  regard  to  the  necessity  for  a  Federal 
Judiciary. 

Mr.  Reid. — If  the  people  think  that, 
why  did  they  elect  the  24  to  the  Conven- 
tion ? 

Mr.  WALKER.— I  think  that  they 
showed  their  wisdom  in  that.  I  have  very 
great  respect  for  the  legal  fraternity  my- 
self, and  I  do  not  wish  to  speak  of  them 
except  in  the  most  complimentary  manner, 
but  as  a  layman  it  is  my  intention  to  sup- 
port Mr.  Glynn,  if  he  will  amend  his 
amendment  in  a  certain  direction.  Of 
course,  at  present  we  are  not  dealing  with 
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the  whole  subject  of  appeals  to  the  Privy 
Council.  When  the  time  comes  to  debate 
that  question  I  shall  have  an  opportunity 
of  saying  something  more  on  the  subject. 

Mr.  ISAACS  (Victoria).— While  we  all 
respect  the  opinion  of  Sir -Samuel  Griffith, 
we  have  to  act  on  our  own  judgment  in 
this  matter,  and  I  think  our  own  judgment 
must  tell  us  that  such  a  proposal  as  my 
honorable  and  learned  friend  (Mr.  Glynn) 
has  made  will  not  bear  serious  considera- 
tion for  a  moment.  It  is  open  to  the  objec- 
tion at  once  that  gentlemen  representing 
primarily  their  own  colonies  because  they 
do  so  are  to  have  seats  on  the  Bench.  The 
very  statement  of  thatproposition  is  enough 
to  defeat  it.  My  right  honorable  and  learned 
friend  (Mr.  Kingston)  said  :  Why  not  take 
the  reverse  of  this  proposition,  and  why 
have  Commonwealth  Judges  only  ?  Well, 
sir,  what  is  a  Commonwealth  Judge  ?  A 
Judge  who  has  equally  dear  to  him  every 
part  of  the  Commonwealth,  and  who  has 
no  partiality  for  one  part  more  than 
another. 

Mr.  Kingston. — He  is  to  prefer  the 
whole  to  the  part,  because  there  may  be 
disputes. 

Mr.  ISAACS.— Yes,  he  should  prefer 
the  whole  as  it  stands,  as  he  thinks  it 
really  is,  rather  than  seek  the  advantage 
of  any  particular  part.  No  one  would 
suspect  a  Commonwealth  Judge  of  favour- 
ing one  part  of  the  Commonwealth  more 
than  another,  and  it  is  for  that  reason  that 
the  whole  of  Australia  would  have  conti- 
dence  in  him.  I  can  see  that  there  is  a 
question  of  economy  concerned,  but  I  do 
not  think  that  that  question  should  be 
countenanced  for  one  moment  in  this 
regard.  Economy  may  be  very  expensive, 
and  in  the  administration  of  justice  it  is 
altogether  too  expensive.  If  there  is  one 
moment  more  than  another  when  a 
strong  Judiciary  is  needed,  in  which 
unbounded  confidence  is  to  be  placed, 
such  a  Judiciary  is  required  for  this 
Commonwealth  when  the  Constitution 
first  comes  into  operation.  We  are  taking) 
infinite  trouble  to  express  what  we  mean1 


in  this  Constitution;  but  as  in  America  so 
it  will  be  here,  that  the  makers  of  the  Con- 
stitution were  not  merely  the  Conventions 
who  sat,  and  the  states  who  ratified  their 
conclusions,  but  the  Judges  of  the  Supreme 
Court.  Marshall,  Jay,  Storey,  and  all  the 
rest  of  the  renowned  Judges  who  have  pro- 
nounced on  the  Constitution,  have  had  just 
as  much  to  do  in  shaping  it  as  the  men 
who  sat  in  the  original  Conventions.  I 
therefore  think  that,  at  the  beginning,  we 
should  take  the  utmost  care  to  establish  a 
Judiciary  to  effectuate  the  work  we  are 
here  preparing.  I  do  not  think  we  can 
guard  against  everything.  I  know  very 
well  that  the  Parliament  will  have  an 
immense  power,  and  we  know  that  the 
Executive  in  America,  as  Mr.  Higgins  has 
said,  have  degraded  the  influence  of  the 
Supreme  Court.  But  that  has  been  done 
in  a  way  that  could  not  be  prevented,  and 
we  cannot  prevent  it  here.  There  will, 
however,  be  less  reason  for  it  here  than  in 
America,  and  I  will  tell  honorable  members 
why.  What  was  done  in  the  United  States? 
Shortly  after  the  American  war  there  was 
an  issue  of  United  States  notes,  and  the 
question  arose  (which  was  carried  to  the 
Supreme  Court)  whether  Congress  could 
make  those  notes  legal  tender.  It  was 
decided  by  the  bench — not  the  full  bench 
of  nine  Judges,  because  one  of  them  was 
ill  or  absent  from  some  other  cause — that 
the  notes  were  not  legal  tender.  The 
American  Constitution — and  this  is  the 
lesson  which  we  ought  to  learn — is  prac- 
tically not  susceptible  to  amendment. 
There  was  no  means  whatever  of  amending 
the  Constitution  so  as  to  do  what  the 
people  and  Congress  desired,  to  make  the 
notes  legal  tender.  What  was  the  only 
way  open  ?  It  was  this.  It  just  hap- 
pened that  a  vacancy  took  place  on  the 
Supreme  Court  Bench,  and  then  Congress 
passed  a  Bill  adding  one  to  the  number  of 
the  Supreme  Court  Judges,  and  they  took 
very  good  care  to  appoint  a  man  to  that 
position  upon  whom  it  wras  known  they  could 
rely.  The  question  was  again  agitated, 
and  the  Supreme  Court  Bench  reversed 
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the  former  decision.  That  was  one  of  their 
ways  of  amending  the  American  Consti- 
tution. I  trust  we  shall  remember  that 
instance  when  we  are  dealing  with  clauses 
relating  to  the  amendment  of  the  Con- 
stitution. What  I  have  described  was 
done  by  the  republican  party,  but  the 
other  party  cannot  claim  to  be  much  bet- 
ter in  principle.  What  happened  at  the 
last  Presidential  election?  The  demo- 
crats, knowing  the  decision  of  the  Supreme 
Court  as  to  the  income  tax — a  most  un- 
fortunate decision,  because  it  says  (in 
accordance  no  doubt  with  the  Constitution) 
that  direct  taxation  must  be  according  to 
population,  and  not  according  to  the  capa- 
city of  the  individual  to  bear  it — came  to 
the  conclusion  that  they  would  have  to 
carry  their  point  by  altering  the  Supreme 
Court,  and  there  was  accordingly  a  proposal 
in  the  platform  of  the  democratic  party  to 
take  the  same  course  as  was  taken  in  re- 
gard to  the  United  States  notes.  We  can- 
not prevent  Parliament  addiug  to  the 
number  of  the  Judges  of  the  Supreme 
Court.  We  can  only  prescribe  a  mini- 
mum, at  all  events,  so  that  there  shall  be 
a  strong  guarantee  to  the  Commonwealth, 
wThen  it  comes  into  operation,  that  there 
shall  be  a  bench  of  such  ability  as  we  can 
secure,  and  in  which  we  can  all  place  con- 
fidence in  the  fairness  and  impartiality  of 
its  decisions  as  to  the  meaning  of  this 
Constitution  and  every  part  of  it.  That 
duty  of  course  will  not  end  with  the  first 
few  years  of  the  Federation,  but  I  again 
say  that  the  proposal  of  my  honorable  and 
learned  friend  (Mr.  Glynn)  should  not  be 
supported  by  this  Convention. 

Mr.  LEAKE  (Western  Australia).— I 
object  to  this  proposal  on  two  grounds — 
on  the  one  hand  that  it  is  inconvenient, 
and  on  the  other  hand  that  it  is  inconsis- 
tent. It  is  inconvenient  for  this  reason : 
That  the  Chief  Justices  of  the  different 
colonies  are  prevented  from  discharging 
the  duties  which  devolve  upon  them  in 
their  own  various  states.  Take,  for  in- 
stance, the  case  of  a  Judge  coming  from  the 
remote  West.  He  would  have  to  be  away 
[Mr.  Isaacs. 


from  his  local  duties  for  such  a  consider- 
able time  that  it  must  necessarily  inter- 
fere with  the  due  administration  of  justice 
in  his  own  courts.  In  Western  Australia, 
as  also  in  South  Australia,  we  have  three 
Judges.  The  Full  Court  consists  of  three 
Judges.  And  how  in  these  colonies,  in  the 
nee  of  the  Chief  Justice,  could  the 
business  of  the  courts  goon?  It  would 
have  to  be  suspended  during  the  absence 
of  the  Chief  Justice.  The  proposal  is  in- 
consistent, I  submit,  upon  this  ground- 
that  while  the  Chief  Justices  of  the  colo- 
nies are  drawing  their  salaries  from  their 
particular  states,  the  Federal  Government 
would  not  be  paying  their  Judges  the  full 
amount  of  their  salaries,  but  would  be 
asking  the  states  to  contribute  in  that 
direction.  With  regard  to  the  question  as 
to  insufficiency  of  work  for  the  Federal 
Judges,  I  agree  with  those  honorable 
members  who  have  ventured  to  say  that 
there  will  be  ample  work  from  the  very 
commencement  for  the  whole  Federal 
Bench.  Moreover,  it  seems  to  me  that  if 
you  place  the  Federal  Judges  in  the  posi- 
tion of  ex  officio  members  of  the  High  Court, 
you  will  derogate  from  the  dignity  of  their 
position.  On  these  grounds  I  intend  to 
oppose  the  amendment.  It  has  been  said 
by  other  members  that  the  choice  of  the 
Federal  Government  is  limited.  Why 
should  that  choice  be  limited  merely  to 
the  judicial  bench,  and  not  to  the  bar  of 
Australia  ?  There  are  honorable  members 
sitting  in  this  House  representing  New 
South  Wales,  Victoria,  and  South  Aus- 
tralia, who  are  well  qualified  to  adorn  the 
Judicial  Bench  of  Australia. 

Mr.  REID  (New  South  Wales).— I  find 
that  we  are  discussing  one  thing,  whilst 
the  amendment  before  the  Chair  is  another. 
The  sooner  we  get  back  into  some  regular 
practice  the  better.  I  would  suggest  that 
we  should  dispose  of  the  amendment 
before  the  Convention,  which,  as  I  under- 
stand, proposes  to  insert  in  the  beginning 
of  the  clause  the  words  "Unless  the  Par- 
liament otherwise  provides."  It  occurs  to 
me  that  one  of  the  essential  features  of 
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this  Convention  should  be  a  federal  judicial 
power.  That  is  a  power  that  is  absolutely 
necessary,  and  I  shall  therefore  prefer  to 
vote  against  the  amendment,  because  the 
amendment  would  make  the  judicial  power 
of  the  Commonwealth  the  creature  of  the 
Federal  Parliament.  The  clause,  as  it  i 
stands,  places  the  Federal  Court  in  the 
bed-rock  of  the  Constitution.  ' 

The  amendment  was  negatived. 

The  CHAIRMAN.— I  will  point  out  to 
Mr.  Glynn  that  there  is  an  amendment 
suggested  by  the  Legislative  Council  of 
South  Australia  to  omit  all  the  words  from 
"a,"  immediately  preceding  the  words 
11  Chief  Justice,"  with  a  view  to  the  inser- 
tion of  the  words  "  Judge  from  the  Su- 
preme Court  of  each  state,  one  of  whom 
shall  act  as  the  Chief  Justice."  I  will 
put  the  question — That  the  words  pro- 
posed by  the  Legislative  Council  of  South 
Australia  to  be  inserted,  after  the  word 
"a,"  be  so  inserted.  If  they  are  not 
inserted,  then  Mr.  Glynn  can  move  his 
amendment. 

The  amendment  was  negatived. 

The  CHAIRMAN.— It  is  now  proposed 
by  Mr.  Glynn  to  insert,  after  the  word 
"  and,"  in  the  seventh  line  of  the  clause,  the 
following  words,  "until  Parliament  shall 
otherwise  provide,  the  Chief  Justices  of 
the  states."  So  that  the  latter  part  of 
the  clause  will  read,  if  this  amendment  is 
carried — 

The  High  Court  shall  consist  of  a  Chief 
Justice,  and,  until  Parliament  shall  otherwise 
provide,  the  Chief  Justices  of  the  states. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 
The  committee  divided — 


Noes. 


Ayes 
Noes 


9 

29 


Majority  against  the  amendment     20 

Ayes. 
Berry,  Sir  G.  Howe,  J.  H. 

Cockburn,  Dr.  J.  A.       Kingston,  C.  C. 
Gordon,  J.  H.  Walker,  J.  T. 

Grant,  C.  H.  Teller. 

Holder,  F.  W.  Glynn,  P.  M. 


Abbott,  Sir  J.  P. 
Braddon,  Sir  E.  N. 
Carruthers.  J.  H. 
Crowder,  F.  T. 
Deakin,  A. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Fraser,  S. 
Fysh,  Sir  P.  0. 
Hackett,  J.  W. 
Henry,  J. 
Higgins,  H.  B. 
James,  W.  H. 


C. 


Leake,  G. 
Lee  Steere,  Sir  J. 
Lewis,  N.  E. 
McMillan,  W. 
O'Connor,  11.  E. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Solomon,  V.  L. 
Symon,  J.  IT. 
Trenwith,  W.A. 
Turner,  Sir  G. 
Zeal,  Sir  W.  A. 
Teller. 
Isaacs,  I.  A. 


G. 


Question  so  resolved  in  the  negative. 

The  CHAIRMAN.— The  next  amend- 
ment, to  omit  the  words  "not  less  than 
four,"  is  suggested  by  the  Legislative  As 
sembly  of  New  South  Wales,  the  Legisla- 
tive Assembly  of  Victoria,  and  the  Legis- 
lative Council  of  Tasmania. 

Mr.  REID  (New  South  Wales). —I  think 
this  is  a  most  sensible  amendment,  because 
the  effect  of  the  amendment  will  be  that 
if  it  be  found  necessary  to  have  four  Judges 
of  the  Supreme  Court,  in  addition  to  the 
Chief  Justice,  there  would  be  no  difficulty 
in  the  way,  but  it  might  be,  at  the  begin- 
ning of  the  Commonwealth  and  for  a  very 
long  time,  that  the  Chief  Justice,  with 
two  other  Justices,  would  form  a  sufficient 
bench. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  that  the  amendment  has  a  great 
deal  more  meaning  in  it  than  perhaps  the 
honorable  member  who  has  just  spoken 
would  suppose.  At  first  I  myself  was  dis- 
posed to  think  that  the  number  of  Su- 
preme Court  Judges  of  the  Commonwealth 
might  be  left  in  the  hands  of  the  Federal 
Parliament,  but  an  argument  that  has 
been  used  by  Mr.  Isaacs  just  now  very 
strongly  points  to  the  conclusion,  I  think, 
that  it  is  just  as  important  that  the 
minimum  number  of  Judges  of  the 
Supreme  Court  should  be  fixed  as  that 
the  court  itself  should  be  constituted. 
The  argument  in  favour  of  the  amend- 
ment is  simply  an  argument  that  it  will 
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save    expense.     I    cannot    pefceive    any 
other  argument  in  favour  of  it. 

Sir  John  Forrest. — Well,  that  is  a  good 
one. 

Mr.  O'CONNOR.— It  is  under  certain 
circumstances,  but  it  all  -depends  upon 
what  price  you  pay  for  the  money  you 
save,  and  it  may  be  very  dear  economy. 

Sir  John  Forrest. — They  could  always 
be  added  to. 

Mr.  O'CONNOR.— One  of  the  reasons 
why  you  wish  to  place  this  Constitution 
upon  a  foundation  which  will  insure  that 
you  will  have  a  tribunal  which  will  equi- 
tably and  impartially  decide  between  the 
states,  is  that  that  is  the  guarantee  of 
fairness  which  each  state  and  each  indi- 
vidual has  in  the  foundation  of  the  Consti- 
tution. One  can  quite  foresee  occasions 
in  which  the  interpretation  of  a  law — 
whether  it  be  a  state  law  or  whether  it  be 
a  Commonwealth  law — may  involve  ex- 
ceedingly high  feeling  in  the  states  and  in 
the  Commonwealth.  It  may  be  a  matter 
of  the  most  immense  importance  to  the 
Commonwealth  that  a  particular  law  should 
be  decided  to  be  valid.  It  may  be  a  matter 
involving  political  issues  of  a  very  grave 
character,  and  it  may  be  that  the  whole 
question  in  issue  between  strong  con- 
tending parties  in  the  state  will  have 
to  be  decided  by  a  Judge  or  by  the 
Judges  of  the  Federal  Court.  One  can 
easily  understand  that  if  a  decision  is 
given  against  the  view  of  a  strong  majority 
in  Parliament,  there  will  be  very  great 
temptation  to  an  Executive,  in  the  event 
of  a  vacancy  occurring,  not  to  fill  up  that 
vacancy  if,  by  so  doing,  it  can  insure  a 
majority  in  the  court  of  the  states. 

Mr.  Kingston. — Look  at  it  the  other 
way. 

Mr.  O'CONNOR.— That  is  exactly  the 
same  kind  of  case  which  the  Attorney- 
General  of  Victoria  alluded  to  in  the  in- 
stance he  cited  in  the  history  of  the  United 
States. 

Mr.    Gordon. — If    they    can    appoint 
another  Judge,  and  get  over  the  difficulty 
[Mr.  O'Connor. 
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argument. 

Mr.  O'CONNOR.— If  they  can  appoint 
another  Judge  undoubtedly,  but  if,  by  not 
appointing  a  Judge,  they  can  get  a  majo- 
rity or  an  equal  number  in  the  court  which 
will  decide  the  question  as  they  wish,  there 
will  be  a  strong  temptation  on  the  part  of^ 
the  Federal  Government  to  do  that. 

Mr.  Isaacs. — It  is  much  easier  to  do 
that  than  to  appoint  another  Judge. 

Mr.  O'CONNOR.— It  is  much  easier  to 
do  that  which  involves  not  making  an  ap- 
pointment, than  to  make  an  appointment 
which  will  involve  an  expenditure  of 
money. 

Mr.  Symon. — And  which  will  be  much 
more  open  to  criticism. 

Mr.  O'CONNOR.— It  would  be  obvious 
to  every  one  that  it  would  be  done  for  one 
purpose,  and  that  was  to  secure  a  particu- 
lar decision. 

Mr.  Gordon. — You  would  have  to  get  a 
Judge  to  die  first. 

Mr.  O'CONNOR.— Perhaps  this  power 
will  have  to  be  carried  out  in  the  first  in- 
stance by  the  passing  of  a  federal  statute 
which  will  appoint  a  certain  number  of 
Judges  and  fix  their  remuneration.  No 
additional  Judge  can  be  appointed  without 
passing  a  new  Act,  and  the  object  of  pass- 
ing a  new  Act  will  be  so  obvious  that  the 
probabilities  are  that,  except  in  circum- 
stances of  very  strong  temptation,  the 
Federal  Parliament  will  not  pass  any 
such  Act;  and  if  it  does  it  will  have  to 
be  by  the  concurrence  of  both  Houses  of 
the  Federal  Parliament.  The  appoint- 
ment has  to  be  made  by  the  Executive, 
and  the  Executive,  representing  only  the 
majority  in  the  House  of  Representa- 
tives, may  feel  so  strongly  about  one  of 
these  measures  that  it  may  omit  to  make  an 
appointment,  and  what  is  there  to  force  it 
to  make  an  appointment  if  these  courts 
are  to  be  constituted  of  such  number  of 
Judges  as  may  be  determined?  What 
we  should  secure  in  the  appointment 
of  the  Federal  Judiciary  is  that  its 
constitution  shall  be  certain,  and,  above 
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all  things,  that  its  constitution  shall  be 
such  that  neither  by  any  act  of  commission, 
nor  by  any  act  of  omission,  it  shall  be 
rendered  ineffective  or  warped  from  its 
purpose  of  deciding  according  to  the  most 
absolute  right  upon  all  questions  of  the 
Constitution.  Inasmuch  as  the  only 
argument  in  favour  of  this  amendment — 
that  is,  the  saving  of  the  expense  which 
may  be  involved  in  the  appointment  of 
one  or  more  extra  Judges — is  a  very  weak 
one,  especially  when  we  remember  that 
you  will  always  have  just  the  same  vigilant 
criticism  of  expenditure  in  the  Federal  Par- 
liament as  you  have  in  the  local  Parliament, 
and  you  will  have  just  the  same  strong 
objection  to  increasing  the  number  of 
judicial  officers  that  obtains,  and  very 
properly  obtains,  all  through  Australia, 
you  can  very  well  trust  to  that  to  insure 
economy;  but  do  not,  by  carrying  an 
amendment  of  this  sort  on  the  ground 
that  you  are  effecting  an  economy,  run  the 
great  risk  of  placing  in  the  hands  of  the 
Federal  Parliament  and  the  federal  autho- 
rity a  means  of  interfering  with  the  courts 
of  justice. 

Mr.  LEAKE  (Western  Australia).— I 
hope  that  the  committee  will  not  accept 
the  amendment.  This  question  was  very 
well  thrashed  out  before  the  Judiciary  Com- 
mittee. The  principal  reason  which  in- 
fluenced the  members  of  the  committee 
in  fixing  the  minimum  of  four  Judges  was 
that,  inasmuch  as  the  Federal  Court  would 
really  exercise  in  chief  an  appellate  juris- 
diction, it  would  appear  to  be  inconsistent 
that  by  any  possibility  two  Judges  of  a 
Federal  Court  should  have  it  in  their 
power  to  upset  the  decision  of  five  or  seven 
Judges  in  a  state. 

Mr.  Fraser. — It  is  the  weight  of  num- 
bers. 

Mr.  LEAKE.— I  think  there  is  always 
wisdom  in  numbers  We  have  been  told 
that  very  often. 

Mr.  Symon. — And  there  is  strength.    - 

Mr.  Isaacs. — And  safety. 

Mr.  LEAKE. — I  would  rather  accept 
the  unanimous  judgment  of  seven  Judges 


than  the  divided  judgment  of  three  Judges. 
For  that  reason,  I  think  we  had  far 
better  make  this  judicial  body  as  powerful 
as  it  is  possible  for  us  to  do.  Nobody 
can  say  that  small  matters  will  first 
arise.  It  is  quite  possible  that  the  first 
appeal  to  the  Federal  Court  may  be  one  of 
first  and  prime  importance,  and  it  is  im- 
probable the  first  decision  of  the  Federal 
Court  can  by  any  possibility  give  rise  to 
friction  or  dissatisfaction  either  in  any  one 
of  the  states  or  in  the  Commonwealth. 
For  these  reasons  I  oppose  this  amend- 
ment. 

Mr.  SYMON  (South  Australia).— The 
whole  object  of  this  clause  is  to  establish 
by  the  Constitution  a  Federal  High  Court. 
If  this  amendment  is  carried  the  result 
will  be  that  you  will  have  a  Federal  High 
Court  established  without  any  fixed  mini- 
mum to  constitute  the  bench.  The  thing 
seems  to  me  perfectly  absurd.  There 
may  be  a  difference  of  opinion  as  to 
whether  we  should  have  a  minimum  of 
two  or  a  minimum  of  four.  That  is 
another  thing ;  but  if  you  wipe  this  out 
altogether  you  may  as  well  wipe  out  the 
whole  thing.  If  you  are  going  to  establish 
a  court  which  is  going  to  be  symmetrical 
at  all,  you  must  have  it  constituted  in 
some  way  or  other  with  a  minimum,  leav- 
ing it,  of  course,  as  the  exigencies  of 
business  require,  to  be  increased  by  the 
federal  authority  empowered  to  do  it. 

Mr.  HOLDER  (South  Australia).— I 
rise  to  ask  you,  sir,  to  put  the  question  on 
this  amendment  in  such  a  way  that  I  shall 
not  be  precluded  afterwards  from  moving 
to  strike  out  "four,"  with  a  view  to  insert 
"  two  "  in  lieu  thereof.  I  am  not  prepared 
to  vote  for  the  amendment  now  before  the 
committee,  but  presently  I  shall  desire  to 
substitute  the  word  "  two  "  for  the  word 
"  four,"  because  I  do  not  agree  with  the 
honorable  member  (Mr.  Leake)  that  the 
decisions  of  this  court  will  be  the  more 
weighty  because  of  the  greater  number  of 
Judges  of  it.  I  believe  that  the  know- 
ledge of  the  Judges,  their  learning,  their 
experience,  and  the   weight   of    the    men 
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themselves,  will  be  the  chief  factors  in 
the  respect  paid  to  any  decision  of  the 
court. 

The  CHAIRMAN.— I  will  put  the 
question  in  such  a  form  that  the  pro- 
position as  to  whether  there  should  be  a 
minimum  or  not  can  be  decided.  The 
question  is — 

That  the  words  "not  less  than"  stand  part 
of  the  question. 

Mr.  PEACOCK  (Victoria).— I  hope  that 
this  amendment  will  not  be  accepted.  One 
of  the  strongest  reasons  which  prevails  in 
the  minds  of  the  public  outside  for  accept- 
ing the  Federal  Constitution  is  the  fact 
that  a  strong  Federal  Court  will  be  estab- 
lished. I  am  only  a  lay  member  of  the 
Convention,  but  my  experience  of  the 
Judiciary  Committee,  and  my  general  read- 
ing, have  shown  me  that  the  liberties  of 
the  people  as  well  as  of  the  states  may  be 
involved  in  a  decision  given  by  the  Fede- 
ral Court,  and  anything  that  would  tend 
to  weaken  that  court  would  weaken  and 
infringe  upon  the  liberties  of  the  people. 
We  do  not  know  what  question  may  arise 
to  be  dealt  with  by  the  Federal  Court. 
Although  it  is  popular  to  play  to  the 
gallery  with  regard  to  expense,  this  is  too 
serious  a  question  for  expense  to  be  con- 
sidered by  the  Convention.  The  expendi- 
ture of  a  few  thousands  a  year  will  be 
nothing  if  we  are  able  to  assure  the  people 
of  Australia  that  a  strong  Federal  Court 
has  been  provided.  We  know  that  the 
Federal  Court  of  the  United  States  in 
dealing  with  the  imposition  of  an  income 
tax  occupied  such  a  strong  position  that 
they  were  able  to  administer  the  strict 
letter  of  the  law,  as  provided  by  the  Con- 
stitution. That  is  the  kind  of  court  we 
should  have  here. 

Mr.  Howe. — But  there  is  no  need  to  be 
extravagant. 

Mr.  PEACOCK.— Quite  so;  but  the 
question  of  a  few  thousand  pounds  ought 
not  to  be  taken  into  consideration.  When 
we  remember  that  this  Federal  Court 
will  have  to  deal  with  important  matters 
[Mr.  Holder. 


affecting  the  liberties  of  the  people,  we 
are  all  desirous  of  seeing  a  strong  Federal 
Court  established,  and  appeals  should  be 
decided  without  incurring  the  large  expen- 
diture which  is  now  involved  in  the  case  of 
appeals  to  the  Privy  Council.  I  am  con- 
fident the  people  are  desirous  of  not  see- 
ing this  provision  weakened — that  they 
would  rather  see  it  strengthened.  I 
therefore  hope  the  amendment  will  be 
rejected. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  cannot  see  that  the  amendment  will 
weaken  the  Federal  Court,  inasmuch 
as  it  does  not  suggest  that  the  num- 
ber of  Judges  should  be  limited  in  any- 
way. It  only  strikes  out  a  limitation 
which  is  undesirable  at  the  present  time. 
We  talk  a  great  deal  about  trusting 
the  Federal  Parliament  and  Executive. 
May  we  not  well  trust  them  to  fix  upon  the 
number  of  Judges  required  in  this  court 
in  the  first  instance,  to  fix  upon  a  number 
which  will  be  sufficient  and  necessary,  and, 
I  hope,  competent  to  do  all  the  work  of 
appeals?  That  can  be  very  well  done 
whether  we  strike  out  these  words  and 
insert  nothing  else,  or  whether  we  strike 
out  the  word  "four"  and  insert  "two" 
instead  of  "  one."  I  shall  certainly  sup- 
port the  amendment  that  you,  sir,  are  now 
going  to  put,  and  the  retention  of  the  rest 
of  the  clause. 

Mr.  ISAACS  (Victoria).— I  think  it 
would  not  be  economy — it  would  be 
simply  parsimony — to  cut  down  the  num- 
ber of  Judges.  After  the  fullest  considera- 
tion that  I  have  now  been  able  to  give  to 
the  matter,  I  think  it  would  be  a  great 
inducement  for  the  people  of  the  various 
colonies  to  accept  the  Constitution  in  view 
of  the  immense  issues  at  stake  in  that 
acceptance,  if  they  know  that  there  is  a 
guarantee  to  them  within  the  four  corners 
of  the  Constitution,  and  that  it  is  beyond 
the  power  of  the  Federal  Parliament  to 
alter  it,  that  we  shall  have  a  Supreme 
Court  of  a  certain  magnitude  and  power. 
Do  honorable  members  who  support  the' 
amendment  consider  that  if  there  was  a 
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question  relating  to  their  state  involving, 
it  might  be,  practically  the  existence  ofi 
that  state,  its  power  of  taxation,  its  rights' 
over  rivers,  over  territories  of  various 
kinds,  that  they  would  be  more  content 
to  have  that  immense  question  decided  by  . 
five  Judges  than  by  three — by  two  it  might 
bo  ?  There  might  be  one  on  either  side,  ' 
and  that  would  mean  that  the  state  would 
have  its  future  position  determined  under 
the  Constitution  of  the  Federation,  and 
under  their  own  Constitution,  by  the  cast- 
ing vote  of  one  out  of  three.  I  am  prepared 
to  believe  that  the  people  of  these  colonies, 
when  they  are  told  that  they  are  com- 
mitting these  vast  issues  to  the  Federation, 
and  that  the  provisions  in  this  Constitution 
are  safeguarded  by  a  Supreme  Court  of 
not  less  than  five  Judges,  will  feel  an  im- 
mensely greater  amount  of  confidence  in 
saying  "  Yes  "  to  the  great  question  which 
I  hope  will  be  soon  submitted  to  them. 

Mr.  REID  (New  South  Wales).— My  hon- 
orable friend  (Mr.  Peacock)  spoke  of  expense 
as  a  matter  in  which  we  should  not  play 
to  the  gallery ;  but  I  can  assure  the  hon- 
orable member  that  the  gallery  is  more 
interested  in  the  question  than  any  other, 
because  they  have  to  find  the  money.  The 
gallery  may  criticise  this  provision  in  its 
present  shape  in  this  way.  There  are  a 
great  many  allusions  made,  and  perhaps 
improperly  made,  as  to  the  number  of 
lawyers  in  this  Convention,  and  it  might 
be  an  object  of  sinister  criticism  that  we 
should  be  careful  to  provide  that  there 
shall  not  be  less  than  four  Judges.  It 
might  be  an  observation  upon  that,  that 
if  it  is  necessary  to  fix  a  minimum  it  is 
necessary,  in  order  to  secure  the  indepen- 
dence of  the  court,  that  there  should  be  a 
maximum,  because  you  can  swamp  a  court; 
of  five  if  the  maximum  is  left  open  to  the 
Executive.  There  might  be  only  perhaps 
one  of  a  majority  in  some  moment  of  great 
political  excitement,  when,  perhaps  a  burn- 
ing question  would  be  before  the  federal 
tribunal.  When  we  turn  to  the  United 
States,  and  the  honorable  member  (Mr. 
Isaacs)  knows  better  than  I  do  what  has 
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happened  in  that  great  country  in  reference 
to  the  bench 

Mr.  Isaacs.— The  only  difference  is  that 
we  can  at  present  judge  of  our  existing 
requirements,  but  we  cannot  tell  what  will 
be  the  future  requirements  of  the  Fede- 
ration. 

Mr.  REID.— I  fancy  that  it  is  not 
always  the  most  numerous  bench  that  is 
the  strongest ;  it  does  not  follow.  I  have 
seen  in  the  law  reports  some  knotty  ques- 
tions referred  to  a  large  number  of  English 
Judges,  perhaps  fifteen,  and  I  have  found 
that  the  decision  was  given  by  eight 
Judges  to  seven.  I  do  not  call  that  a 
strong  bench,  or  a  strong  decision.  It  is 
a  very  weak  decision  and  a  very  weak 
bench  when  the  members  are  divided  in 
that  way.  The  number  does  not  alvv^vys 
show  the  strength  of  the  bench ;  that 
would  depend  upon  the  individuals  upon 
the  bench.  Whatever  the  number  may 
be,  whether  it  is  one,  three,  or  six,  it  strikes 
me  it  would  be  quite  possible  that,  with  the 
Chief  Justice  and  two  Judges,  we  should 
have  a  stronger  bench  than  if  there  were  the 
Chief  Justice  and  four  Judges.  I  mean  in 
the  intellectual  sense,  and  in  the  sense  of 
commanding  the  approval  and  confidence 
of  the  public.  I  quite  see  that  it  would 
not  do  to  limit  this  in  any  very  arbitrary 
way,  but  if  there  is  to  be  a  limit  on  one 
side  there  should  also  be  a  limit  on  the 
other,  in  the  interests  of  the  independence 
of  the  bench.  Therefore,  under  the  cir- 
cumstances, I  am  prepared  to  vote  for  an 
amendment  which  will  fix  both  the  mini- 
mum and  the  maximum.  Of  course,  if 
the  working  of  the  Constitution  requires 
a  larger  number  later  on,  there  is  no  doubt 
that  would  not  be  a  matter  of  political 
excitement  in  the  states.  A  time  could 
be  chosen  when  it  would  not  be,  and  it 
ought  not  to  be  very  difficult  to  get  an 
amendment  of  the  Constitution  on  that 
point.  In  the  great  United  States  there  are 
70,000,000  people,  and  it  will  be  a  long 
time  before  we  have  such  a  population.  I 
believe  that  on  constitutional  questions 
the  quorum  of  the  United  States  Federal 
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Bench  is  nine,  and  on  other  questions 
five.  If  we  allow  for  the  development  of 
numerical  strength,  and  if  we  have  a  court 
consisting  of  the  Chief  Justice  and  four 
other  Judges,  we  will  provide  a  very 
strong  Supreme  Court  for  many  years  to 
come. 

Mr.  Higgins. — What  words  would  the 
honorable  member  suggest  1 

Mr.  REID. — The  present  amendment, 
I  believe,  is  to  alter  the  clause  so  that  it 
should  read  "not  less  than  two." 

The  CHAIRMAN.— The  present  amend- 
ment is  to  leave  out  "  not  less  than,"  so  as 
to  decide  whether  there  should  be  a  mini- 
mum or  not. 

Mr.  REID. — I  am  not  in  favour  of  such 
an  amendment.  I  am  in  favour  of  an 
amendment  defining  a  maximum  and  a 
minimum.  If  that  fails,  I  am  in  favour 
of  having  neither  a  maximum  nor  a  mini- 
mum. 

Sir  JOHN  DOWNER  (South  Australia). 
— The  argument  of  my  right  honorable 
friend  (Mr.  Reid)  is  one  which  has  often 
recommended  itself  to  me  when  I  have 
held  strong  views  upon  a  subject,  and  have 
felt  that  the  people  were  against  me.  I 
have  known  the  superiority  of  one  man  to 
the  many,  and  the  advantage  of  having  a 
dictator  who  understands  exactly  what  he 
wants,  and  can  avoid  that  appearance  of 
weakness  which  arises  from  differences  of 
opinion. 

Mr.  Isaacs. — Providing  he  is  of  your 
own  mind. 

Sir  JOHN  DOWNER.— Of  course.  The 
proposal  now  before  the  committee  is  to 
leave  it  absolutely  to  the  Federal  Parlia- 
ment to  say  whether  there  shall  be  one 
Judge  or  a  dozen.  As  to  that,  I  think  my 
honorable  friend  and  myself  are  entirely 
agreed. 

Mr.  Reid. — Cannot  the  honorable  mem- 
ber see  the  danger  of  a  provision  which 
leaves  it  open  to  the  Executive  to  appoint 
any  number  of  Judges  1 

Mr.  Barton. — It  is  not  the  Executive, 
but  the  Parliament,  who  appoints  the 
Judges. 

[Mr.  Reid. 


Sir  JOHN  DOWNER.— This  court,  after 
the  establishment  of  the  Constitution,  will 
not  merely  have  to  decide  as  to  the  relative 
powers  of  the  state ;  it  will  be  a  Court 
of  Appeal  from  the  Supreme  Court  of  the 
various  states.  Those  courts  may  be  com- 
posed of  any  number  of  Judges  up  to  six 
or  more,  and  I  think  that  an  appellate 
tribunal  of  two  would  not,  under  such 
circumstances,  give  satisfactory  results. 
The  same  argument  might  be  used,  in 
degree,  in  connexion  with  any  less  number. 
The  first  thing  we  have  to  do  is  to  estab- 
lish a  Supreme  Court  composed  of  a  suf- 
ficient number  of  Judges  to  enable  the 
people  to  place  confidence  in  it.  The 
suggestion  of  the  honorable  member  (Mr. 
Holder)  was  that  the  number  of  Judges 
should  be  limited  to  two. 

Mr.  Walker. — Not  less  than  two. 

Sir  JOHN  DOWNER.— Well,  I  think 
that  such  a  provision  would  be  unsatisfac- 
tory upon  the  face  of  it.  It  might  be,  as 
the  right  honorable  member  (Mr.  Reid) 
put  it — that  one  man  might  have  brains 
enough  for  the  whole  concern.  One  man 
might  be  able  to  manage  the  whole  Com- 
monwealth better  than  any  number  of  men 
could  do  it,  but  he  would  not  give  satisfac- 
tion, because  other  people  would  differ  from 
him  in  opinion.  You  must  have  more 
than  one  Judge,  if  not  to  produce  compe- 
tency, to  preserve  confidence.  The  ques- 
tion is,  what  minimum  can  we  fix  ?  Four 
is  a  very  low  number. 

Mr.  Walker. — Four,  and  a  Chief  Jus- 
tice. 

Sir  JOHN  DOWNER.— I  think  that 
that  is  a  smaller  number  than  was  at  first 
proposed.  I  think  that  the  original  num- 
ber was  seven,  and  that  in  Adelaide  we 
reduced  it.  If  we  go  on  in  this  way  we 
shall  reduce  the  Supreme  Court  to  a  con- 
dition which  I  think  will  be  extremely 
unsatisfactory,  so  far  as  the  probability  of 
obtaining  the  confidence  of  the  people  is 
concerned.  There  are  two  propositions 
before  us.  The  first  is  to  leave  this  matter 
to  the  Commonwealth ;  and  there  is  a 
great  deal    in  what  the  right  honorable 
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member  (Mr.  Reid)  said  upon  this  question 
If  we  leave  the  matter  to  the  Common- 
wealth we  are  giving  it  power  to  appoint 
a  tribunal  which  is  to  decide  upon  the 
conflicting  claims  of  the  states  and  the 
Commonwealth. 

Mr.  Walker. — Do  you  not  trust  the 
Commonwealth  1 

Sir  JOHN  DOWNER.— Of  course  we 
trust  the  Commonwealth  entirely,  within 
the  sphere  of  legislation  that  we  bestow 
upon  them.  We  trust  their  discretion 
absolutely  ;  but  when  we  come  to  the  con- 
stitutional question  of  the  legal  rights  of 
the  Commonwealth  we  define  them  by 
fixed  legislation.  Otherwise  there  would 
be  no  object  in  having  a  Supreme  Court  to 
decide  between  the  Commonwealth  and 
the  states  upon  perfectly  bona  fide  ques- 
tions. We  trust  the  Commonwealth  en- 
tirely within  the  limits  of  the  Constitution, 
and  in  respect  to  the  exercise  of  the 
powers  we  bestow  upon  them.  But  we 
have  two  objects.  One  is  to  preserve  the 
states,  and  the  other  to  establish  the  Com- 
monwealth. Therefore  we  have  a  third 
party,  the  Federal  Court,  which  is  to  have 
no  voice  in  the  exercise  of  the  discretion 
of  either  of  them,  but  must  decide  when 
either  party  is  acting  beyond  its  constitu- 
tional rights.  If  we  establish  this  body 
we  ought  to  establish  it  ourselves.  The 
argument  that  it  is  to  stand  between  the 
Commonwealth  and  the  Parliament  is  a 
very  powerful  argument  in  support  of  the 
contention  of  the  right  honorable  member 
(Mr.  Reid)  that  we  should  establish  this 
body  ourselves,  and  not  leave  to  the  Com- 
monwealth the  power  of  frittering  away 
the  protection  we  give  by  the  establish- 
ment of  this  tribunal. 

Mr.  Barton. — You  must  make  the 
Constitution  yourself;  but  you  must  trust 
the  Commonwealth  for  legislation  within 
the  Constitution.     That  is  what  we  mean. 

Sir  JOHN  DOWNER.— And  that  is 
what  I  mean. 

Mr.  Reid. — Still  you  do  not  leave  the 
Commonwealth  the  option  of  saying  that 
there  shall  be  only  three  Judges. 


Sir  JOHN  DOWNER.— The  view 
which  the  right  honorable  member  took, 
though  I  do  not  agree  with  the  manner  in 
which  he  introduced  it,  had  the  merit  of 
being  absolutely  logical.  If  you  have  to 
establish  this  court  fixed  and  immutable, 
to  stand  between  the  Commonwealth  and 
the  states,  establish  it  fixed  and  immutable, 
and  do  not  give  to  the  Federal  Parliament 
the  power  of  appointing  more  Judges  than 
you  have  nominated.  At  the  same  time, 
I  do  not  think  it  expedient  to  adopt  this 
course.  I  think  it  would  be  wiser  to  leave 
the  provision  just  as  it  is.  I  think  that 
the  proposed  number  of  Judges  is  certainly 
not  too  large. 

Sir  Edward  Braddon. — Not  too  large 
as  a  maximum. 

Sir  JOHN  DOWNER. —You  cannot 
tell. 

Mr.  Reid. — There  is  no  enthusiasm 
about  appointing  Judges  of  the  Common- 
wealth. 

Sir  JOHN  DOWNER — There  is  no 
enthusiasm  about  appointing  Judges  any- 
where ;  but  when  disputes  arise  between 
the  states,  or  between  a  state  and  the 
Commonwealth,  there  will  be  much  enthu- 
siasm in  finding  out  the  value  of  the  power 
which  is  to  decide  between  them.  Under 
these  circumstances  I  think  it  well  to  fix 
a  maximum,  and  to  leave  to  the  develop- 
ment of  events  the  appointment  of  new 
Judges,  if  thatbecomes  necessary,  The  posi- 
tion of  the  right  honorable  member  (Mr. 
Reid)  is  quite  logical.  If  you  follow  it  to  the 
bitter  end,  all  the  arguments  in  favour  of 
appointing  the  tribunal  and  fixing  the 
number  of  its  members  point  to  the  ne- 
cessity of  making  that  number  permanent. 
Still,  we  have  to  add  to  that  a  little,  and, 
having  provided  that  this  number  shall 
be  fixed,  I  think  we  should  leave  it  to  the 
development  of  events  to  decide  whe- 
ther more  Judges  should  be  appointed. 
For  my  part,  I  hope  the  clause  will  re- 
main as  at  present.  To  say  that  the 
Commonwealth  can  decide  as  they  please 
would  be  practically  to  take  away  a  large 
proportion  of  the  protection.     They  might 
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appoint  one  man  to  do  what  they  wanted. 
They  might,  of  course,  appoint  four  men 
to  do  what  they  wauled,  but  still  there  is 
a  certain  safety  in  numbers.  I  agree  with 
Mr.  Reid  that,  after  all,  the  opinion  of  one 
man  may  be  better  than  the  opinion  of 
a  dozen,  but  still,  in  the  establishment  of 
our  judicial  tribunals,  we  have  always 
found  it  necessary  to  appoint  Judges  in 
numerical  proportion  to  the  importance 
of  the  work  they  have  to  do.  Under 
these  circumstances,  I  think  four  is  the 
lowest  number  we  should  fix  in  the  first 
instance. 

Mr.  McMILLAN  (New  South  Wales).— 
As  there  seems  to  be  some  diffidence 
and  modesty  on  the  part  of  legal  members 
in  dealing  with  a  question  of  this  kind,  I 
might  be  allowed  to  wind  up  the  debate. 
It  seems  to  me  that  the  question  of 
expense  and  of  the  work  to  be  done  ought 
not  to  enter  into  this  discussion.  We 
have  simply  to  decide  what  is  the  number 
of  Judges  that  will  meet  with  the  confi- 
dence of  the  people  of  Australia.  If  I 
recollect  rightly,  there  was  a  great  deal 
of  discussion  on  this  question  before,  and 
Mr.  Symon,  who  was  the  principal  mem- 
ber of  the  Judiciary  Committee,  had  his 
views  altered  on  that  question.  It  does 
seem  to  me,  having  regard  to  the  momen- 
tous matters  which  this  tribunal  will 
have  to  decide,  that  we  must  have  a 
sufficient  number  to  give  that  friction  of 
human  intellect  which  is  so  necessary. 
Of  course,  if  you  get  a  Marshall  as  aj 
Chief  Justice,  and  two  other  men  of  equal! 
calibre,  that  might  be  sufficient,  but  taking 
things  according  to  ordinary  chances  it 
seems  to  me  that  we  should  require  a  tri- 
bunal of  at  least  five  Judges  to  give  com- 
plete satisfaction.  Furthermore,  although 
this  is  a  court  of  a  peculiar  character,  I 
take  it  there  will  be  cases  of  different 
kinds,  and,  although  I  am  not  a  lawyer,  I 
know  that  the  legal  fraternity  give  their 
attention  to  the  different  views  of  airy  sub- 
ject with  which  they  have  to  deal.  In  a 
tribunal  of  that  kind  you  would  probably 
have  all  the  varieties  of  intellect  and 
[Sir  John,  Downer. 


knowledge  necessary.  But  I  doubt  whether 
that  would  be  so  if  the  number  of  Judges 
were  less  than  five.  The  whole  question 
should  rest  on  the  appropriateness  of  the 
number,  and  the  legal  members  of  the 
Convention  know  how*  to  deal  with  that 
point  better  than  the  ordinary  layman. 

Mr.  BARTON  (New  South  Wales).— 
There  is  a  difficulty  arising  out  of  this 
clause  which  has  not  yet  been  pointed  out. 
On  the  coming  into  force  of  this  Constitu- 
tion, it  will  be  necessary  to  constitute  a 
Federal  Court  as  soon  as  possible,  because 
there  will  be  business  coming  to  it  byway 
of  appeals  from  other  courts,  not  to  speak 
of  the  possibility  of  cases  arising  under  its 
original  jurisdiction,  that  will  have  to  be 
attended  to.  As  the  clause  stands  now, 
the  High  Court  is  to  consist  of  a  Chief 
Justice,  and  so  many  other  Justices,  not 
less  than  four,  as  Parliament  may  from, 
time  to  time  prescribe.  The  question  has 
to  be  considered  whether  the  Judges,  other 
than  the  Chief  Justice,  would  not  have  to  be 
appointed  after  the  passing  of  a  prescrip- 
tive law  by  Parliament.  In  that  case  the 
functions  of  the  Supreme  Court,  excepting 
in  so  far  as  the  Chief  Justice  could  exer- 
cise them,  wrould  not  in  the  meanwhile 
come  into  operation.  After  the  passing  of 
a  prescriptive  law,  the  appointments  would 
be  made  by  the  Governor-General  in  Coun- 
cil. This  is  a  difficulty  that  may  arise. 
Unless  it  i3  made  clear  that  the  Chief 
Justice  and  all  the  original  members  of  the 
High  Court  are  to  be  appointed  in  the  first 
instance  by  the  Executive,  there  is  a  danger 
of  there  being  no  Federal  Court,  excepting 
in  so  far  as  one  man  can  constitute  it, 
until  a  law  has  been  passed  by  the  Parlia- 
ment. 

Mr.  Isaacs. — At  what  salary  would  the 
one  man  constitute  it? 

Mr.  BARTON.— It  is  very  hard  to  say. 
This  is  a  difficulty  that  might  very  well 
be  taken  into  consideration  by  the  Con- 
vention. It  has  been  arranged  that  we 
shall  adjourn  early  to-day,  and  I  thought 
that  I  might  mention  this  matter,  in  order 
that  some   of  my  legal  colleagues  in  the 
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Convention  might  bring  their  acute  intelli- 
gence to  bear  upon  it  to  see  if  there  is  not 
some  way  in  which  the  Federal  Court 
could  be  constituted,  at  as  early  a  period 
as  practicable,  of  a  Chief  Justice  and  some 
minimum  number  of  Judges. 

Mr.  Isaacs. — That  particular  point  was 
noticed  by  the  Victorian  Parliament,  as 
will  be  seen  from  one  of  the  amendments 
suggested  by  them. 

Mr.  BARTON.— It  has  not  been  noticed 
in  the  Convention,  and  it  was  not  noticed 
in  the  New  South  Wales  Parliament.  It 
is  worthy  of  attention,  because  honorable 
members  will  see  the  immense  importance 
of  placing  the  Federal  Court  in  such  a 
position  that  it  will  be  able  to  deal  with 
the  business  that  is  brought  before  it  at 
an  early  period.  If  that  is  not  done,  the 
business  will  have  to  wait  until  all  the 
preparations  are  made  for  a  general  elec- 
tion, and  until  Parliament  has  dealt  with 
other  urgent  matters  and  is  in' a  position 
to  pass  the  necessary  Act.  In  the  mean- 
time the  cases  will  either  not  be  brought 
before  the  court  at  all,  or  those  who  have 
them  in  hand  will  suffer  a  denial  or  a 
delay  of  justice. 

Mr.  Isaacs. — Will  the  honorable  mem- 
ber look  at  the  amendment  suggested 
by  the  Victorian  Parliament  in  clause  72? 
It  was  to  insert  after  "  Shall,"  in  sub-sec- 
tion (1),  the  words  "havesuch  qualifications 
as  the  Parliament  may  prescribe  and 
shall." 

Mr.  BARTON.— That  would  scarcely 
touch  the  difficulty,  which  is  that  until 
Parliament  has  passed  a  prescriptive  Act 
no  Federal  Court  can  sit. 

Mr.  Isaacs. — Of  course,  but  the  point 
was  under  consideration. 

Mr.  BARTON.— I  would  suggest  to 
honorable  members  that  we  should  con- 
sider some  modification  of  the  clause,  with 
a  view  of  meeting  that  difficulty.  My 
own  view  is  that  some  provision  should  be 
inserted,  by  which  there  could  be  appointed, 
as  early  as  possible,  the  Chief  Justice  and 
a  minimum  number  of  Puisne  Judges — say 
three — and  that  that  should  be  the  number 


of  the  constituted  court  until  Parliament 
thinks  it  necessary  to  make  an  increase.  I 
throw  this  out  as  a  suggestion  before  I 
move  to  report  progress,  because  I  think 
we  are  all  interested  in  seeing  that  this 
matter  takes  proper  shape.  I  beg  now  to 
move,  Mr.  Chairman,  that  you  report  pro- 
gress, and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

Progress  wras  then  reported. 

REPRESENTATION  OF 
QUEENSLAND. 
The  PRESIDENT.— I  have  to  report  to 
the  Convention  the  receipt  this  afternoon, 
from  the  Acting  Premier  of  Queensland 
(Sir  Horace  Tozer),  of  a  letter  which  I 
will  ask  the  Clerk  to  read. 

The  Clerk  then  read  the  following 
letter  : — 

Chief  Secretary's  Office, 

Brisbane,  25th  January,  1898. 

Sir, — With  reference  to  my  letter  of  the  29th 
September  last,  and  to  previous  correspondence 
on  the  subject  of  the  adjournment^  theFederal 
Convention  for  the  purpose  of  enabling  repre- 
sentatives of  this  colony  to  take  part  in  its 
deliberations,  I  beg  now  to  infonn  you  that,  as 
soon  as  practicable  after  the  return  of  the 
Prime  Minister  from  England,  a  Bill,  of  which 
I  enclose  a  copy  herewith  for  your  information, 
was  prepared  to  provide  for  the  representation 
of  the  colony  at  the  Convention.  The  Bill  was 
introduced,  and  read  a  tirst  time,  in  the  Legis- 
lative Assembly  on  the  11th  November,  and 
the  second  reading  was  moved  on  the  29th  of 
the  same  month.  An  amendment  proposed  by 
Mr.  G.  S.  Curtis,  junior  member  for  Rockhamp- 
ton,  having  for  its  object  the  withdrawal  of  the 
Bill,  was  carried  by  29  to  27. 

The  Government,  having  made  a  determined 
endeavour  to  give  effect  to  the  resolution  of  the 
Assembly  with  the  result  above  indicated,  did 
not  feel  it  possible  to  do  anything  further  in  the 
matter,  and  it  only  remains  for  me  to  express 
the  sincere  regret  felt  by  the  Government  that 
their  efforts  in  the  cause  of  federation  have  not 
been  supported  by  Parliament. 

I  have  the  honour  to  be, 

(For  the  Chief  Secretary)  Sir, 
Your  most  obedient  humble  servant, 
Horace  Tozer. 

The  Right  Hon.  C.  C.  Kingston,  P.O., 
President, 
Australasian  Federal  Convention. 
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Mr.  BARTON  (New  South  Wales).— I 
beg  to  move  that  the  letter  be  recorded 
on  the  minutes. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — At  an  earlier  stage  I  predicted, 
not  only  hi  South  Australia  but  at  the 
Convention  in  Sydney,  that  there  was  no 
sincerity  in  the  proposals  of  the  Govern- 
ment of  Queensland  with  regard  to  this 
question  of  federation.  I  pointed  out  over 
and  over  again  that  the  Government  of 
Queensland  never  submitted  a  proposal  to 
the  Legislature  which  they  could  reason- 
ably expect  would  be  accepted  by  the 
people  of  Queensland.  It  is  idle  to  say 
that  it  was  on  account  of  the  action  of 
Mr.  Curtis  that  the  Bill  was  rejected ; 
the  Bill  was  rejected  because  the  Queens- 
land Government  were  afraid  to  trust  the 
people  with  electing  the  members  of  the 
Convention.  If  in  the  earlier  stages, 
after  the  agreement  of  the  Premiers  in 
Tasmania,  the  Government  of  Queensland 
had  taken  the  same  steps  to  seek  the 
same  legislation  as  the  other  colonies 
did,  I  have  not  the  slightest  doubt  that 
they  would  have  been  successful  with  the 
Parliament  of  that  colony.  But  what 
did  they  propose?  They  proposed  to 
allow  the  two  Houses  to  select  members 
to  send  to  the  Convention.  Naturally 
enough  that  was  rejected  by  the  people 
of  Queensland.  They  have  never  yet 
made  a  proposal  by  which  the  people 
of  Queensland  have  been  offered  an 
opportunity  of  selecting  their  representa- 
tives. 

Sir  John  Forrest. — That  was  done  in 
this  Bill. 

Sir  JOSEPH  ABBOTT.— No.  I  main- 
tain that  the  Government  Bill  did  not  do 
that.  It  did  not  give  to  the  Queensland 
people  that  opportunity  which  Victoria, 
New  South  Wales,  South  Australia,  and 
Tasmania  have  given  to  the  people  of  those 
colonies.  I  am  very  pleased  to  have  this 
opportunity  of  saying  all  that  I  desired  to 
say  on  a  previous  occasion.  I  only  hope 
the  leader  of  the  Convention  will  see  his 
way  to  send  a  congratulatory  address  to 


Sir  Horace  Tozer  for  having  written  this 
letter  to  the  Convention. 

Mr.  WALKER  (New  South  Wales)  rose 
to  speak. 

Mr.  HOWE  (South  Australia).— Mr. 
President,  I  desire  to  ask  you,  on  a  point 
of  order,  whether  this  discussion  is  in 
accordance  with  our  standing  orders? 

The  PRESIDENT.- 1  think  the  dis- 
cussion is  in  order  in  connexion  with  the 
consideration  of  a  communication  from  the 
Government  of  Queensland.  It  was  my 
duty  to  bring  that  communication  before 
the  Convention,  and  it  opens  the  subject. 

Mr.  WALKER.— With  all  due  respect 
to  my  honorable  and  learned  friend  (Sir 
Joseph  Abbott),  he  has  evidently  spoken 
under  a  misapprehension.  The  very  Bill 
which  was  defeated  was  intended  to  carry 
out  the  intention  settled  upon  by  the 
other  colonies  except  Western  Australia. 

Sir  Joseph  Abbott. — No. 

Mr.  WALKER.— With  regard  to  making 
Queensland  one  constituency,  I  may  point 
out  that  any  one  who  knows  anything 
about  the  politics  of  Queensland  must 
know  that  there  are  three  divisions  in  that 
colony.  At  the  present  time  Her  Majesty 
has  the  prerogative  of  dividing  off  from 
Queensland  any  portion  of  it  on  receiving 
a  petition  from  the  inhabitants ;  but  it 
came  to  the  knowledge  of  the  representa- 
tives of  Northern  and  Central  Queensland 
that  if  Queensland  came  into  the  Conven- 
tion no  separation  of  Queensland  could 
ever  take  place  unless  the  Parliament  in 
Brisbane  consented,  and  that  is  really  the 
reason  why — I  think  very  foolishly — the 
representatives  of  Northern  and  Central 
Queensland  opposed  the  Bill.  I  believe 
that  the  Queensland  Government  acted 
honestly  in  this  matter  right  through.  I 
believe  in  the  honesty  of  Sir  Hugh  Nelson. 
He  has  not  been  what  you  might  call  a 
strong  federationist,  but  he  is  an  honor- 
able man,  and  when  he  says  a  thing  he 
means  it.  I  beg,  as  an  old  Queenslander, 
to  repudiate  the  idea  that  the  Queens- 
land Government  has  acted  otherwise  than 
honorabty. 
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Mr.  BARTON  (New  South  Wales).— I 
would  like  to  point  out  that  what  has 
been  urged  by  Sir  Joseph  Abbott  may 
be  very  truthful  as  comment,  but  it  does 
not  really  affect  a  motion  of  this  kind, 
because  it  is  our  duty  to  record  this  mat- 
ter on  the  minutes  in  pursuance  of  the 
course  which  was  followed  before.  We 
had  correspondence  from  Queensland  which 
asked  us  to  make  an  adjournment  for 
them,  and  we  acceded  to  that  request, 
first  placing  the  correspondence  on  the 
minutes.  It  is  only  in  accordance  with 
the  fitness  of  things,  therefore,  as  well  as 
an  act  of  official  courtesy,  that  the  Queens- 
land Government  should  send  the  com- 
munication which  has  been  read,  and 
that  wre  should  put  that  communication 
on  the  minutes,  in  order  to  make  the  his- 
tory of  the  matter  complete.  This  is  the 
whole  object  of  the  motion.  For  my  part, 
I  do  not  find  fault  with  the  action  of  the 
Government  of  Queensland  with  regard  to 
their  Bill.  I  read  the  debate  on  that  Bill 
carefully,  and  it  seemed  to  arise  from 
the  unfortunate  inter-provincial  divisions 
which  exist  in  Queensland — not  locally  de- 
fined, but,  nevertheless,  very  strong — that 
such  a  course  was  taken  as  resulted  in  the 
defeat  of  the  Bill.  The  Ministry  them- 
selves offered  to  listen  to  a  proposal  of 
the  kind  made  by  Mr.  Curtis  if  brought 
forward  in  committee — a  proposal  for  the 
division  of  the  colony  into  three  for  pur- 
poses of  voting.  They  said  they  might 
not  vote  for  that  proposal,  but,  never- 
theless, they  would  accept  the  amend- 
ment if  it  was  carried.  They  made  the 
fairest  possible  offer,  in  my  opinion,  and 
it  was  not  their  fault  that  the  proposal 
was  not  accepted.  Of  course  I  have 
nothing  to  say  with  reference  to  the  atti- 
tude of  the  people  of  Queensland.  How 
far  they  are  in  favour  of  federation  will 
be  disclosed  when  they  take  a  vote  on  the 
subject. 

The  motion  was  agreed  to. 
The    Convention    adjourned     at   seven 
minutes  past  four  o'clock,  until  Monday, 
31st  January. 


MONDAY,  81  st  JANUARY,  1898. 


Leave  of  Absence :  Mr.  Brunker- Commonwealth  of 
Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

LEAVE  OF  ABSENCE. 

Mr.  ISAACS  (Victoria). — In  the  absence 
of  the  Right  Hon.  Sir  George  Turner, 
I  beg  to  move  the  motion  standing  in  his 
name :  — 

That  one  week's  leave  of  absence  be  granted 
to  the  Hon.  Mr.  Brunker,  on  account  of  illness. 


The  motion  was  agreed  to. 


COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  Friday,  28th 
January)  was  resumed  on  clause  71,  which 
was  as  follows  : — 

The  judicial  power  of  the  Commonwealth 
shall  be  vested  in  one  Supreme  Court,  to  be 
called  the  High  Court  of  Australia,  and  in 
such  other  courts  as  the  Parliament  may  from 
time  to  time  create  or  invest  with  federal 
jurisdiction.  The  High  Court  shall  consist  of  a 
Chief  Justice  and  so  many  other  Justices,  not  less 
than  four,  as  the  Parliament  may  from  time  to 
time  prescribe ; 

and  on  the  amendment  suggested  by  the 
Legislative  Assembly  of  New  South 
Wales,  the  Legislative  Assembly  of  Vic- 
toria, and  the  Legislative  Council  of 
Tasmania,  to  omit  "not  less  than  four." 

The  CHAIRMAN.  — In  putting  the 
question  I  will  leave  out  "  four,"  in  order 
that  the  number  may  be  afterwards 
decided. 

Mr.  BARTON  (New  South  Wales).— 
Since  we  met  on  Friday,  following  out  the 
suggestion  I  then  made  that  there  should 
be  some  means  by  which  the  judicial 
machinery  of  the  Commonwealth  might  be 
put  in  motion  as  soon  as  occasion  required, 


29G 


Commonwealth  of  [31  Jan.,  1898.] 


Australia  Bill. 


and  also  having  in  view  the  general  feeling 
that  seems  to  exist  that  a  minimum  and 
maximum  number  of  Judges  would  be  a 
wise  thing  to  provide,  1  have  drafted 
another  amendment.  Of  course,  before 
this  amendment  can  be  put,  leave  would 
have  to  be  given  for  the  present  parlia- 
mentary amendment  to  be  withdrawn,  as 
mine  is  a  prior  amendment.  I  suggest 
that  the  latter  part  of  the  clause  be 
amended  to  read  as  follows  : — 

The  High  Court  shall  consist  of  a  Chief 
Justice  and  three  other  Justices.  The  Parlia- 
ment may,  nevertheless,  increase  or  diminish 
the  number  of  Justices  from  time  to  time,  but 
so  that  there  shall  be  not  less  than  three  nor 
more  than  six  Justices  in  addition  to  the  Chief 
Justice. 

Of  course,  the  numbers  are*  subject  to 
alteration. 

Mr.  Solomon. — How  does  the  word 
"  diminish  "  come  in  ? 

Mr.  BARTON.— Because  Parliament 
may  have  increased  the  number  to  more 
than  three  in  addition  to  the  Chief  Justice, 
so  as  to  have,  say,  five  Justices,  and  it  may 
afterwards  seem  good  for  Parliament  to 
decrease  that  number.  The  word  "  di- 
minish "  is,  therefore,  necessary  to  prevent 
the  decrease  below  the  minimum  number, 
so  that  Parliament  will  have  a  free  hand 
within  the  limits  of  the  minimum  and 
maximum  prescribed. 

Mr.  Kingston. — But  not  to  affect,  any 
existing  Judge. 

Mr.  BARTON.— Of  course.  Parliament 
would  not  do  that.  The  mode  of  expression 
I  have  used  in  my  amendment  is  some- 
thing like  that  adopted  in  a  previous 
clause. 

The  CHAIRMAN.— I  am  afraid  I  can- 
not put  that  amendment,  because  I  think 
the  committee  have  already  decided  that 
the  words  "and  so  many  other  Justices" 
shall  stand.  Therefore,  we  cannot  amend 
any  part  of  the  clause  prior  to  those 
words. 

Mr.  BARTON.— In  that  case  I  shall 
have  to  make  an  alteration  of  my  amend- 
ment. 

[Mr.  Barton. 


Mr.  SYMON  (South  Australia).— I  feel 
rather  sorry  that  Mr.  Barton  has  sug- 
gested this  amendment.  It  is  by  no 
means  an  improvement  on  the  clause  as 
it  stands,  even  if  the  intention  was  carried 
out.  It  would  be  better-,  I  think,  to  leave 
the  phraseology  of  the  clause  as  it  is,  and 
provide  "  not  less  than  three  nor  more 
than  six,"  rather  than  to  put  it  in  this 
somewhat  ambiguous  way,  by  giving  the 
subsequent  power  to  the  Parliament  to  in- 
crease or  diminish  the  number  from  time 
to  time,  in  an  amendment  which  seemed 
to  suggest,  in  fact  required,  the  explana- 
tion which  my  honorable  friend  gave, 
that  it  was  not  intended  to  interfere 
with  the  Judges  already  appointed.  I 
would  suggest  that  even  if  the  sub- 
stance of  the  amendment  were  approved 
of,  it  would  not  be  advisable  to  insert  it 
in  exactly  the  shape  in  which  Mr.  Barton 
has  read  the  amendment.  But  I  enter- 
tain also  an  objection  to  the  substance  of 
the  amendment.  In  the  first  place, 
although  perhaps  not  so  strongly,  I  think 
it  is  inadvisable  to  reduce  the  number  of 
Justices  from  four  to  three.  I  was  origi- 
nally of  opinion,  when  the  Judiciary  Com- 
mittee discussed  the  matter  at  some  length, 
that  probably  the  Chief  Justice  and 
two  other  Justices  might  be  a  sufficient 
minimum.  It  was  then  pointed  out  very 
forcibly  that  it  was  contemplated — of 
course,  quite  irrespective  of  appeals  to  the 
Privy  Council — to  clothe  the  High  Court 
of  the  Commonwealth  with  appellate  juris- 
diction from  all  the  states  courts,  so  that 
this  tribunal  of  three  would  be  sitting  as  a 
Court  of  Appeal  from  judgments  delivered 
certainly  by  Full  Courts  of  three  Judges  in 
the  states,  and,  in  the  case  of  Victoria  and 
New  South  Wales,  by  courts,  I  think,  of 
a  larger  number.  The  actual  number  was 
pointed  out  at  the  Judiciaiy  Committee — 
I  do  not  at  this  moment  recollect  it. 
That  view  of  the  matter  was  very 
forcibly  impressed  on  us,  and  the  result 
was  we  felt  that,  in  order  to  create — 
quite  irrespective  of  the  matter  of  appeal 
to  the  Privy  Council,  on  which  difference 
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of  opinion  might  very  well  be  entertained 
— it  was  desirable  to  have  a  strong  Federal 
Court,  a  court  not  only  strong  in  ability, 
but   strong  also   in  numbers,  which  un- 
doubtedly adds  to  the  strength    of   any 
tribunal  or  any  body  of  men.       Of  course, 
if  you  go  on  reducing  it  to  its  smallest 
dimensions,  you  may  say  that  if  you  have 
a   sufficiently    strong   Judge,    one   Judge 
would  be  ample,  but  I  do  not  think  that 
would  commend  itself  to  honorable  mem- 
bers.    We   often   say    that   the  best   go- 
vernment in  the  world  is  the  government 
of  a  despot,  so  long  as  you  get  a  benevolent 
and    enlightened  despot,    and   so,  if   you 
could    get    that    ideal    man    of    sufficient 
strength  and  power  and  ability,  you  might 
be  able  to  constitute  the  one  man  a  High 
Court  which  would  give    universal  satis- 
faction.      But  I  think  all  of  us  will  agree 
that,  where  you  have   a  tribunal  which  is 
to  be  the  interpreter  of  the  Constitution, 
which  is  to    be    really,    as    between   the 
individual  citizens  and  the  Commonwealth, 
the  guardian  and  security  of  their  liberties  ; 
and  which  is  to  be,  as  regards  the  states,  the 
guardian  and   security  of  their  interests 
and  their  rights  ;  then  I  think  it  is  well  to 
secure   not   only  intellectual   power   and 
judicial    eminence,  but   to   add    to   that, 
within,  of  course,  reasonable  limits,   the 
numbers    that    would    create — I    use  the 
word  without  any  apology — an  imposing 
tribunal.     Now,   those   were   the   reasons 
which  influenced  us,  and  which  have  con- 
firmed   in   my    mind    the    desirability  of 
retaining  the  number  of  Justices  of  the 
High  Court   that  is  in  the  measure  as  it 
now  stands  before  us — the  number  which 
was  in  the  Bill  of   1891,  a  minimum  of 
four  ;  and  I  feel  perfectly  certain   that  if 
we   do  that  we  shall,  so  far  as  its   com- 
position and    so    far   as    its    constituent 
elements  are  concerned,  create  a  tribunal 
which  will  inspire  confidence  amongst  the 
people   of    United    Australia.      The    only 
reason,  the  one  argument,  which  has  been 
urged  against  having  four  Judges  is  the 
matter  of  expense — that  by  reducing  the 
number   to    three,    or,    as   my  honorable 


friend's  proposal  makes  it,  to  four  alto- 
gether, we  shall  be  economizing.  Now, 
what  would  the  economy  be  1  What  is 
it  suggested  as  probable — I  do  not  say 
final — the  salaries  of  the  Justices  of  the 
High  Court  may  be  1  Well,  £15,500  a 
year.     If  you  are  paying  the  Chief  Justice 

£3,500  a  year 

Mr.  Walker. — That  would  not  be 
enough. 

Mr.  SYMON,— Well,  of  course,  I  am 
assuming  that  if  you  did  pay  your  Chief 
Justice  £3,500  a  year,  and  each  of  the 
other  Judges  £3,000  a  year,  you  would 
get  then  the  cost  of  the  Judiciary,  for  the 
Judges,  at  some  £15,500  a  year.  Now,  by 
adopting  Mr.  Barton's  amendment  you 
will  be  saving  £3,000  a  year. 

Sir  William  Zeal. — Are  the  salaries 
fixed,  then,  already  ? 

Mr.  SYMON.—  I  am  afraid  the  honor- 
able gentleman  has  not  been  doing  me  the 
compliment  of  listening  to  what  I  have 
been  saying. 

Sir  William  Zeal. — There  is  nothing 
stated  about  salaries  in  the  Bill,  is  there  ? 
Mr.  SYMON. — Nothing  whatever.  I 
have  been  assuming.  How  much  does  my 
honorable  friend  think  he  would  save  by 
cutting  off  one  Judge? 

Sir  William  Zeal. — If  we  could  do 
away  with  the  whole  lot  we  should  save  a 
good  deal. 

Mr.  SYMON. — My  honorable  friend  does 
not  want  to  see  justice  administered  at 
all.  Like  the  Gentiles,  he  seems  to  be  a 
law  unto  himself,  and  he  would  like  to 
be  a  law  to  everybody  else. 

Sir  William  Zeal.' — We  are  better  off 
without  the  lawyers.  They  take  up  all 
the  time  of  the  House. 

Mi-.  SYMON.— That  is  a  matter  of 
opinion.  I  am  addressing  reasonable 
men,  and  I  am  pointing  out,  in  regard 
to  the  assumption  that  a  saving 
of  £3,000  a  year  might  be  made, 
that  that  is  not  worth  considering 
as  against  the  constitution  of  a  strong 
and  acceptable  court.  Nobody  knows 
better   than  the   honorable  member  (Sir 
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William  Zeal)  that  we  are  now  creating, 
from  the  states  which  now  exist,  a  nation 
as  separate,  in  great  national  respects,  as 
though  it   were  upon  another  continent. 
This  nation,  if  it  is  constituted  only  of 
the  states  which  are  represented  here,  will 
have    a    population    of     something    like 
3,200,000  people.      Now,   on    the    other 
side  of  the  world,  there  is  a  country  called 
Scotland,     which     has    a    population    of 
4,000,000,  and  in  that  country  there  are 
no  less  than   thirteen  Judges.     The  cost 
of    judicial    salaries    there    amounts    to 
£50,000  a  year,  of  which  the  Lord  Justice- 
General  gets  £5,000,  and  the  Lord  Justice 
Clerk  £4,800.      In  addition  to   the   High 
Court,  there  are  also  the  Sheriffs'  courts, 
which  are  in   some  respects  analogous  to 
what  our  state  courts  will  be,  and   which 
cost  something  like  £20,000  more.    If  the 
tribunal    which    we    are    creating    would 
cost  £15,000  a  year,  my  honorable  friend's 
proposal  would  result  in  a  saving  of  £3,000 
a  year,  or,  if  the  number  of  Judges  were 
cut    down    to    two,  of    £6,000   a   year. 
I  think  that  we  shall  be  doing  well  if,  in 
order  to  create  such  a  lofty  and  powerful 
tribunal  as  each  one  of  us  desires,  we  give 
it  a  constitution  which  will  clothe  it  with 
the   confidence   and  commend   it   to   the 
acceptance  of  the  people  of  the  continent. 
It  seems  to  me  right  that  wre  should  fix 
a  minimum  in  regard  to  the  appointment 
of  Judges,  because  that  leaves  to  the  voice 
of  the  people  the  determination  of  what 
they  think   would  be  a  sufficient  number 
to   make   a   competent    court.      We   are 
asking  the  people  to  pass  judgment  upon 
this  Constitution,  and  we  ought,  I  think, 
to  leave  it  to  them  to  say  what  number 
of   Judges    will  constitute  a  court  which 
will    meet    with    their     approval.       But 
it   would   be   very    inadvisable    to   fix   a 
maximum.      Whether  we  should  appoint 
two,  three,  or  four  Judges  is  a  debatable 
matter;  but  I  beseech  honorable  members 
not    to    introduce    a   provision   fixing    a 
maximum     number,     because     that     will 
have  the  effect  of  limiting  for  all  time, 
notwithstanding  any  expansion  that  may 
[Mr.  Symon. 


take    place    in    the   judicial    business    of 
the  country,  the  number  of  Judges  consti- 
tuting the  court,  unless  an  amendment  of 
the  Constitution  is  carried.   To  me  it  seems 
perfectly  farcical  torefertothe  people,  in  the 
manner  provided  for  by  the  Constitution, 
the  question  whether  an  additional  Judge 
should  be  appointed.     It  seems  to  me  the 
idlest  thing  imaginable  to  introduce  such 
a  provision  into  the  Constitution.     What 
we  want  to  do  is  to  fix  a  minimum  for  the 
people  to  affirm,  and   then  leave  it  to  the 
Parliament  of  the  Commonwealth  to  deter- 
mine, according  to  the  exigencies  of  the  pro- 
gress of  the  country,  whether  four,  five,  or 
six  Judges  will  be  sufficient.  We  cannot  tell 
at  what  moment  it  may  be  necessary  to 
increase  the  number  of  Judges  ;  but  wThen 
we  look  round  at  what   has  taken  place  in 
the  United  States  we  may  well  understand 
how  essential  it  may  be  before  many  years 
are  over,  if  this  country  goes  ahead  as  it 
bids  fair  to  do,  to  appoin  t  additional  Judges. 
There  is  one  point  to- which  I  wTould  like 
to   call    attention    in  regard  to  the  care 
which   has  been    taken    that  in   framing 
these   provisions  expense    should    be  cut 
down  as  much  as  possible.     The  method 
adopted  in   the  United  States  of  having 
circuit  courts,  and  so  on,  all  over  the  coun- 
try has  been  wiped  out  here,  so  that  the 
Federal  Parliament  may  save  that  expense, 
and  the  Parliament  has  been  given  power 
to  vest  the  judicial  control  of  matters  not 
to  be  dealt  with  by  the  High  Court  in  the 
state  courts.   I  therefore  hope  that  my  hon- 
orable friend  will  not  press  his  amendment 
in  the  shape  in  which  it  is  now,  and  that  we 
shall  fix  a  minimum  but  not  a  maximum. 
The   CHAIRMAN.  — I   find    that   the 
amendment  suggested   by  the  honorable 
and  learned  member  (Mr.  Barton)  can  be 
put    if   the   amendment  now    before    the 
Chair  is  withdrawn.     The  question  before 
the  Chair  is  the  omission  of  the  words  "not 
less  than,"  with  a  view  to  decide  whether 
there  should  be  a  fixed  number  or  a  mini- 
mum. 

Mr.  McMILLAN  (New  South   Wales). 
— I  think  we  had  better  test  the  feeling  of 
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the  committee  on  the  clause  aa  it  stands. 
It  is  about  time  that  we  came  to  a  vote. 
It  seems  to  me  that  all  the  arguments 
which  have  been  used  go  to  affirm  the 
wisdom  of  the  original  provision. 

Sir  WILLIAM  ZEAL  (Victoria).— I 
trust  that  the  Convention  will  not  agree 
to  the  proposal  that  there  should  be  three 
Judges  and  a  Chief  Justice,  because  two 
will  be  ample.  There  may  be  no  work  for 
this  court  to  do  for  the  first  two  or  three 
3rears,  and  is  the  Constitution  to  be  so  over- 
weighted with  expense  as  to  be  discredited 
before  the  people  1  What  led  to  the 
rejection  of  a  former  Constitution  ?  It  was 
the  enormous  expense  which  it  involved. 
It  has  already  been  said  that  these  judicial 
offices  have  been  allotted. 

Mr.  Barton. — Who  says  that  ? 

Sir  WILLIAM  ZEAL.— It  is  common 
talk  out-of-doors.  I  can  only  tell  honor- 
able members  what  I  hear.  What  is  the 
position  of  affairs  at  the  present  moment  ? 
In  this  colony  we  have  six  Judges — a 
Chief  Justice  and  five  other  Judges  ;  and 
in  New  South  Wales  they  have,  I 
believe,  six  Judges  and  a  Chief  Justice. 
Are  we  to  multiply  these  legal  officers 
until  the  colonies  cannot  bear  the  load  ? 
Is  it  necessary  that  this  enormous  expense 
should  be  created  1  It  seems  to  me  that  it 
would  be  better  that  there  should  be  some 
small  amount  of  injustice  perpetrated  than 
that  the  colonies  should  be  weighted  down 
with  an  enormous  expenditure.  Honor- 
able members  are  proposing  now  to  over- 
load the  Constitution,  as  its  provisions 
contrast  with  the  Judiciary  of  Canada. 

Mr.  Isaacs. — Canada  is  very  greatly 
weighted  with  Judges. 

Sir  WILLIAM  ZEAL.  —  The  Chief 
Justice  of  Canada  gets  only  £1,650  a 
year. 

Mr.  Isaacs. — Yes,  but  how  many  are 
there  1 

Sir  WILLIAM  ZEAL. -And  how  many 
are  we  going  to  have  1  We  are  going  to 
have  a  Chief  Justice  for  every  colony,  and 
large  executive  appointments  as  well.  It 
is   all   very    well    for  the  honorable    and 


learned  member  to  advocate  the  appoint- 
ment of  these  Judges.  He  is  one  of  the 
cloth,  and  this  is  only  bringing  grist  to 
the  mill.  We  notice,  however,  round  the 
chamber  that,  when  one  lawyer  gets  up 
and  swears  that  a  thing  is  black,  there  is 
always  another  to  follow  him  and  say  that 
it  is  white.  This  is  the  way  in  which  the 
time  of  the  Convention  is  wasted.  I  trust 
that  the  lay  members  of  the  Convention 
will  not  be  parties  to  this  extravagant  and 
gross  waste  of  the  public  funds.  I  intend 
to  propose  that  the  words  "not  less  than 
four  "  be  struck  out. 

Sir  GEORGE  TURNER  (Victoria).— 
As  one  of  the  cloth,  I  am  glad  upon  this 
occasion  to  be  able  to  agree  with  my 
honorable  friend.  I  feel  that  this  matter 
has  now  been  thrashed  out,  and  that  it  is 
time  we  should  come  to  a  vote.  I  am  of 
opinion  that  this  court  will  for  many  a 
long  day  have  little  or  nothing  to  do.  I 
cannot  see  where  the  work  is  going  to  come 
from  until  doubts  and  difficulties  arise  in 
connexion  with  the  working  of  the  Consti- 
tution. Therefore,  in  my  opinion,  two 
Judges  and  the  Chief  Justice  will  be  ample. 
I  voted  for  a  small  court  in  Adelaide,  and 
I  intend  to  do  the  same  now  if  we  come  to 
a  vote  upon  the  question  ;  but  1  am  quite 
prepared  to  leave  the  whole  matter  to  the 
Federal  Parliament,  because  this  is,  I 
think,  one  of  the  cases  where  we  may 
fairly  trust  them.  I  believe  the  Fede- 
ral Parliament  will  be  of  the  opinion 
that  a  Chief  Justice  and  two  Judges  will 
be  all  that  are  required  for  many  a  long 
day,  and  when  the  necessity  arises  they 
will  have  full  power  to  increase  the 
number. 

The  CHAIRMAN.— Does  the  leader  of 
the  Convention  desire  that  the  amendment 
be  withdrawn  ? 

Mr.  Barton. — It  seems  the  general 
desire  to  take  a  vote  upon  the  clause  as  it- 
stands.  I  prepared  the  amendment  with 
a  view  to  meeting  what  appeared  to  be  the 
drift  of  debate,  but  the  debate  is  now  tak- 
ing a  different  drift,  and  I  am  not  respon- 
sible for  that. 
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Mr.  TRENWITH  (Victoria).— In  Ade- 
laide I  voted  for  the  clause  as  it  stood, 
and  I  propose  to  do  the  same  again  now. 
The  remarks  of  the  honorable  member  (Sir 
William  Zeal)  were  extremely  unwise  and 
ill-judged  when  he  referred  to  talk  outside 
about  the  appointments  to  these  offices 
having  been  allotted.  That  is  so  absurd 
an  idea  that  it  is  difficult  to  imagine  that 
there  is  such  talk  outside  ;  but,  at  any 
rate,  if  there  is  it  ought  not  to  be  repeated 
by  members  of  the  Convention. 

Sir  William  Zeal. — "A  Daniel  come  to 
judgment." 

Mr.  TRENWITH.— We  must  consider 
what  this  court  will  be,  how  important  its 
functions,  and  how  necessary  it  is  that  it 
should  inspire  complete  confidence  in  the 
people.  From  the  first  it  is  to  be  the 
custodian  of  the  Constitution.  It  must  de- 
cide upon  all  occasions  whatever  questions 
of  constitutional  difficulty  arise.  Parliament 
itself  may  offend  against  the  Constitution, 
and  the  court  will  then  have  to  curb  it.  I 
think  it  highly  improbable  that  the  Federal 
Parliament  will  desire  to  violate  the  Con- 
stitution, but  if  it  did  it  would  have  a 
distinct  interest  in  limiting  the  number 
of  Judges,  and  in  influencing  their  mental 
complexion.  Therefore,  while  we  may 
assume  that  at  the  first  the  court  will 
not  have  very  much  outside  business 
to  do,  it  is  reasonable  to  think  that 
constitutional  difficulties  at  first  will  be 
more  numerous  than  they  will  be  later  on 
when  the  states  become  better  acquainted 
with  the  working  of  the  Constitution.  It 
is  while  the  Constitution  is  new,  while 
there  is  perhaps  uncertainty  in  the  minds 
of  the  people,  and  possibly  also  in  the/ 
minds  of  the  Federal  Parliament,  as  to  its ; 
exact  bearing,  that  this  court  should  be 
strong  and  capable,  if  need  be,  of  putting  a' 
proper  curb  upon  the  action  of  the  Fede- 
ral Parliament  and  upon  the  action  of  the 
states.  It  has  been  said  that  this  discus- 
sion has  lasted  a  long  time,  but  the  subject 
is  so  important  that  I  felt  bound  to  offer 
these  few  remarks  before  I  voted  on  the 
clause.       We    had    better    spend    a   few 


thousands  of  pounds  a  year  more  than  is 
absolutely  necessary  to  secure  that  cer- 
tainty which  would  come  from  having  a 
court  against  which  no  person  could  cavil. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— It  seems  to  me  that  if  we 
provide  in  the  clause  that  there  shall 
be  a  Chief  Justice  and  not  less  than 
two  Justices,  we  shall  not  be  in  any 
way  tying  the  hands  of  the  Federal 
Parliament.  On  the  initiation  of  the 
Federal  Government  there  may  be  diffi- 
culty in  filling  up  a  number  of  offices 
suitably  or  at  once.  If  a  Chief  Justice 
and  two  Justices  were  appointed,  the  Fede- 
ral Parliament  could  at  any  time  appoint 
more  if  necessary.  It  has  been  argued 
that  a  maximum  should  be  fixed,  but  that 
is  not  essential.  An  Act  of  Parliament 
would  have  to  be  passed  to  provide  for 
the  salaries  of  the  Judges,  and  there 
is  a  sufficient  security  against  the  ap- 
pointment of  too  many  Judges.  If  we 
provide  for  the  appointment  of  a  Chief 
Justice  and  not  less  than  two  Justices,  we 
shall,  I  think,  do  all  that  is  necessary  to 
serve  the  purposes  of  the  Federation. 

Mr.  KINGSTON  (South  Australia).— 
With  reference  to  what  has  fallen  from 
Sir  John  Forrest,  I  would  say  that  it  is  of 
considerable  importance  that  we  should  fix 
a  maximum  as  well  as  a  minimum.  Unless 
we  do  that,  we  shall  place  in  the  hands 
of  the  Federal  Parliament  the  power  to 
control,  by  additions  to  the  Federal  Judi- 
ciary, the  findings  of  that  body  in  a  way 
that  is  most  undesirable. 

Mr.  Symon. — So  we  would  in  any  case 
within  the  limits  of  the  maximum. 

Mr.  KINGSTON.— I  acknowledge  that; 
but  once  the  maximum  is  reached  the  Fede- 
ral Parliament  could  not  interfere  any 
more.  It  was  well  pointed  out  by  Mr. 
Isaacs  that  American  history  affords  in- 
stances in  which  this  sort  of  thing  has  been 
attempted.  1  think  the  honorable  mem- 
ber mentioned  one  case  in  which  it  was 
done.  He  laid  great  stress  on  the 
possibility,  unless  you  provide  a  minimum, 
of  the  federal  authority  refusing  to  fill 
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up  a  vacancy,  and  in  that  way  obtaining 
control  of  the  Federal  Court.  Bad  as  that 
may  be,  it  is  not  attended  with  half 
the  risk  that  will  arise  if  you  give  the 
federal  authority  absolute  powers  as 
regards  the  increase  of  the  number  of 
the  Judiciary.  It  may  happen  during  a 
contest  between  the  Federal  Government 
and  the  state,  that  a  vacancy  may  be  caused 
by  the  death  of  a  Judge,  whose  decision  has 
been  obnoxious  to  the  federal  authority. 
The  vacancy  might  not  be  filled  up.  But 
give  power  to  the  federal  authority  to  in- 
crease the  number  of  the  Judiciary  to  an 
unlimited  extent,  and  you  give  an  even 
greater  power  than  is  possessed  by  certain 
Governments  with  reference  to  additions 
to  a  nominee  Chamber,  or  by  the  Imperial 
Government  with  reference  to  the  creation 
of  new  lords.  We  must  consider  the  fact 
that  this  body  is  to  be  created  for  the  pur- 
pose of  holding  the  scales  fairly  between 
the  states  and  the  Federation.  At  any  rate, 
this  is  one  of  its  purposes.  If  in  the  Consti- 
tution you  give  the  Federal  Executive — a 
possible  party  in  a  serious  conflict  between 
the  states  and  the  Federation — an  un- 
limited power  to  increase  the  number  of 
Judges  it  seems  to  me  that  you  will  be 
placing  in  the  hands  of  the  federal  authority 
a  power  that  it  is  not  necessary  it  should 
have,  and  which  would  be  capable  of  being 
exercised  to  the  very  serious  disadvantage 
of  the  states,  who  should  be  equally  pro- 
tected under  the  Constitution. 

Mr.  ISAACS  (Victoria). — I  desire  just 
to  say  one  or  two  words  that  have 
been  called  forth  by  the  remarks  of  Sir 
William  Zeal,  who,  on  this  occasion,  as  on 
some  others,  has  mistaken  some  strong 
personalities  for  arguments.  They  are 
weak  arguments  but  strong  personalities. 

Sir  William  Zeal. — Then  they  would 
not  influence  you. 

Mr.  ISAACS. — I  am  sure  that  reason 
seldom  influences  my  honorable  friend. 

Sir  William  Zeal. — It  never  influences 
you. 

Mr.  ISAACS.— I  should  like  to  point 
out   in   one    or   two    words    how    utterly 


ignorant  the  honorable  member  is  of  the 
judiciary  system  of  Canada. 

Sir  William  Zeal.  — I  am  following 
your  example. 

Mr.  ISAACS.— The  honorable  gentle- 
man's position  as  President  of  the  Legis- 
lative Council  of  Victoria  ought  to  teach 
him  to  keep  order. 

Sir  William  Zeal. — So  ought  yours  as 
Attorney-General. 

Mr.  ISAACS. — In  Canada  there  is  a 
Supreme  Court.  In  that  Supreme  Court 
there  is  one  Chief  Justice  and  there  are  five 
Puisne  Judges.  In  the  province  of  Ontario 
there  is  a  Court  of  Appeal,  with  one  Chief 
Justice  and  three  Puisne  Judges.  Besides 
that  Court  of  Appeal  there  is  a  Court  of 
Queen's  Bench,  in  which  there  is  one 
Chief  Justice  and  two  Puisne  Judges,  and 
a  Court  of  Common  Pleas,  with  one  Chief 
Justice  and  two  Puisne  Judges. 

Sir  William  Zeal. — Tell  us  what  their 
salaries  are.  » 

Mr.  ISAACS.  —  In  the  province  of 
Quebec  there  is  a  Court  of  Queen's  Bench, 
with  one  Chief  Justice  and  four  Puisne 
Judges,  and  then  there  is  a  superior  Court 
strongly  analogous  to  our  Supreme  Court, 
with  one  Chief  Justice  and  twenty-seven 
Puisne  Judges.  In  addition  to  that,  there 
is  a  Justice  of  the  Vice-Admiralty  Court ; 
and  yet  Sir  William  Zeal  wants  the  com- 
mittee to  believe  that  we  are  going  far 
beyond  Canada.  I  mention  these  facts  to 
show  how  much  weight  can  be  attached 
to  the  honorable  member's  argument. 

Mr.  HOLDER  (South  Australia).— I 
do  not  wish  to  delay  the  vote,  but  I  desire 
to  remind  honorable  members  of  the  inti- 
mation that  I  gave  on  Friday,  that  I  intend 
to  support  the  retention  in  the  clause  of 
the  words  now  under  discussion,  but  that 
I  shall  afterwards  propose  the  insertion, 
after  "  than,"  of  the  words  "  two  nor  more 
than."  The  latter  part  of  the  clause  will 
then  read — 

so  many  other  Justices,  not  less  than  two  nor 
more  than  four,  as  the  Parliament  may  from 
time  to  time  prescribe. 
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Dr.  COCKBUKN  (South  Australia).— 
It  is  very  desirable  that  we  should  fix  a 
maximum,  because,  in  such  a  vast  terri- 
tory, the  most  plausible  pretexts  may  be 
advanced  at  any  time  for  an  increase  in 
the  number  of  the  Federal  Judiciary. 
We  shall,  I  presume,  have  circuit  courts, 
and,  under  the  plea  of  adding  to  the  num- 
ber of  circuits,  it  would  be  possible  to 
increase  the  Federal  Judiciary  almost  to 
an  indefinite  extent. 

Mr.  SOLOMON  (South  Australia).— I 
have  listened  with  a  great  deal  of  attention 
to  the  remarks  of  the  honorable  members 
who  have  preceded  me  in  this  debate,  and  I 
am  rather  inclined  to  think  that,  although 
this  sudden  cry  of  economy  may  be  very 
popular  in  some  quarters,  we  can  obtain 
economy  in  the  establishment  of  the  Fede- 
ral Judiciary  at  far  too  great  an  expense. 
The  Bill  drafted  in  1891,  like  the  Bill  that 
is  now  before  us,  provided  for  one  Chief 
Justice  and  four  Judges  as  a  minimum, 
and  that  seems  to  me  to  be  fair  and  rea- 
sonable. I  cannot  for  the  life  of  me 
understand  why  honorable  members  should 
insist  so  strongly  on  economy  in  connexion 
with  this  very  important  matter. 

Mr.  Isaacs. — It  is  most  important  to 
the  smaller  states,  too. 

Mr.  SOLOMON.— It  is  important  to  all 
the  states,  and  more  particularly  the 
smaller  states.  The  other  day  we  passed, 
with  hardly  any  comment,  a  clause  which 
provided  for  the  payment  of  the  members 
of  both  Houses  of  the  Federal  Parliament 
at  the  rate  of  £400  a  year.  That  is  a 
great  deal  more  than  is  paid  to  the  mem- 
bers of  the  local  Parliaments,  and  it  will 
involve  an  expenditure  of  about  £50,000 
a  year.  The  Members  of  Parliament  can 
be  replaced  at  any  time,  and  they  will  be 
of  very  little  moment  individually  as  com- 
pared with  the  Judges  of  the  Supreme 
Court.  I  am  surprised  that  this  cry  of 
economy  has  been  raised  on  so  important 
a  point.  It  is  all  very  well  to  say  that  for 
years  to  come  the  Federal  Court  will  have 
nothing  to  do,  but,  as  Mr.  Trenwith  said 
just  now,  during  the  first  years  of  the 
[Mr.  Solomon. 


Commonwealth  that  court  may  have  some 
most  difficult  and  intricate  questions  sub- 
mitted to  it  in  regard  to  the  interpre- 
tation of  the  Constitution. 

Mr.  Barton. — Those'  will  be  the  most 
critical  years. 

Mr.  SOLOMON.— I  agree  with  the  hon- 
orable member.  In  the  first  few  years 
when  we  have  just  come  together,  and 
before  the  little  roughnesses  have  been 
smoothed  over,  there  will  be  more  liability 
to  friction  as  between  federal  and  state 
interests  than  subsequently.  To  kick 
up  such  a  fuss,  if  I  may  use  so  com- 
mon a  term,  about  an  expenditure  of 
£15,000  or  £16,000  a  year  on  the 
Federal  Judiciary,  to  which  we  shall  look 
for  protection  of  the  interests  of  the 
various  states  which  may  be,  and  will  be 
in  the  Lower  House,  represented  in  an 
unequal  manner  in  the  Commonwealth, 
appears  to  me  to  be  rather  absurd.  We 
shall  not  only  look  to  the  Federal  Judiciary 
for  the  protection  of  our  interests,  but 
also  for  the  just  interpretation  of  the 
Constitution.  This  Federal  Court  will  also 
be  a  Court  of  Appeal.  Honorable  mem- 
bers point  to  the  few  appeals  to  the  Privy 
Council;  but  that  is  explained  by  the 
delay  and  expense,  which  places  that  mode 
of  obtaining  justice  entirely  out  of  the 
reach  of  men  of  moderate  means.  We 
have  all  had.  a  great  deal  to  say  about 
this  Federal  Court.  Most  of  us,  when  we 
were  candidates  for  election  to  the  Federal 
Convention,  placed  great  stress  upon  it  as 
affording  a  means  of  bringing  justice  within 
easy  reach  of  the  poor  man.  It  is  a  court 
to  which  persons  could  appeal  who  could 
not  afford  to  go  to  the  Privy  Council.  It 
is  ridiculous  to  attempt  to  estimate  the 
number  of  appeals  to  this  court  by  the 
number  of  appeals  to  the  Privy  Council. 
Any  one  who  has  had  any  experience  of 
the  difficulty  and  expense  of  appealing  to 
the  Privy  Council  will  understand  that 
advantage  will  be  taken  of  this  court  by 
hundreds  of  colonists  who  simply  could 
not  afford  to  appeal  to  the  Privy  Council. 
I  do  not  think  that  the  minimum  fixed  is 
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at  all  too  high.  With  regard  to  the  fixing 
of  the  maximum,  I  was  surprised  to  hear 
our  President,  who  has  professed  over  and 
over  again  his  willingness  to  trust  the 
Federal  Parliament,  say  that  if  there  was 
no  limitation  the  door  would  be  left  open 
for  the  Federal  Parliament  to  do  the 
grossest  wrong. 

Mr.  Holder. — It  has  been  so  in  the 
United  States. 

Mr.  SOLOMON. —We  have  heard  too 
much  about  the  example  of  the  United 
States  all  through  the  meetings  of  this 
Convention.  If  the  Constitutions  of  the 
United  States  and  Canada  had  been  burned 
before  the  Convention  met  we  should  have 
done  more  practical  work,  and  we  should 
probably  have  evolved  a  Constitution 
quite  as  suitable,  if  not  more  suitable,  to 
the  people  we  represent. 

Mr.  Higgins. — We  would  not  have  had 
equal  representation. 

Mr.  SOLOMON.— I  think  we  should. 
The  people  of  Australia  are,  I  think,  even 
more  strongly  in  favour  of  equality  and 
fair  play  than  the  mixed  population  of  the 
United  States.  The  honorable  member 
will,  at  any  rate,  admit  that  the  principle 
of  equal  representation  in  one  House  has 
been  conceded  by  all  sections. 

The  CHAIRMAN.— The  subject  of 
equal  representation  is  hardly  relevant  to 
this  clause. 

Mr.  SOLOMON.— The  Federal  Judiciary 
will  have  to  interpret  the  Constitution,  and 
I  think,  therefore,  that  the  question  of  re- 
presentation has  a  bearing  on  the  clause. 
I  do  not  wish,  however,  to  follow  the 
example  of  some  honorable  members  by 
occupying  the  time  of  the  Convention  at 
any  great  length.  I  shall  vote  for  the 
clause  as  it  stands.  It  is  a  wise  provision 
— it  has  been  carefully  framed,  and  I  think 
that  it  will  commend  itself  to  the  people 
of  the  colony. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  intend  to  vote  for  the  clause  as  it 
stands,  but  I  wish  to  call  the  atten- 
tion of  Mr.  Symon    to    the   form  of  the 


amendment  that  Mr.  Barton  has  suggested. 
The  substance  of  the  amendment  should 
be  made  to  accord  with  the  sense,  and  with 
this  difference.  Under  the  clause  as  it 
now  stands  it  will  be  impossible  for  the 
Federal  Government  to  appoint  any 
Judges  or  the  Chief  Justice  until  Par- 
liament has  passed  an  Act.  It  might  be 
a  very  desirable  thing  to  appoint  Judges 
before  Parliament  has  an  opportunity  of 
passing  an  Act,  because  immediately  on 
the  establishment  of  the  Constitution  a 
number  of  matters  will  be  withdrawn 
from  the  jurisdiction  of  the  local 
Judges.  In  a  variety  of  cases  the  juris- 
diction of  those  Judges  will  no  longer 
exist.  It  is  highly  desirable  that  that 
state  of  things  should  be  provided  for  by 
giving  the  opportunity  and  power  to  the 
Federal  Government,  and  before  Parlia- 
ment has  actually  time  to  pass  a  Bill,  to 
make  these  appointments.  The  difference 
between  the  clause  as  it  now  stands,  and 
the  amendment  of  the  honorable  member 
(Mr.  Barton),  is  this,  that  as  the  case  now 
stands,  nothing  can  be  done  until  Par- 
liament fixes  the  number  of  Judges.  After 
federation,  as  the  honorable  member  (Mr. 
Barton)  proposes,  the  substance  will  be 
retained  exactly  in  the  same  way,  but  the 
Government  will  then  have  power  to  appoint 
these  new  Judges  in  addition  to  the  Chief 
Justice,  and  then  their  remuneration  and 
other  matters  will  be  fixed  by  Parliament 
afterwards.  It  is  only  a  matter  of  form, 
but  it  is  a  matter  of  very  great  importance 
with  regard  to  the  powers  exercised  by  the 
Federal  Parliament.  I  would  suggest  to 
the  leader  of  the  Convention  that  he 
might  modify  his  amendment,  which  could 
be  easily  done,  so  as  to  accord  with  what 
I  think  is  the  general  feeling  of  the 
Convention  that  the  clause  should  stand 
as  it  is,  but  that  we  should  put  it  in 
such  a  form  that  the  powers  might  be 
exercised  at  once  instead  of  waiting  until 
a  Bill  is  passed  by  Parliament.  The 
clause  would  then  read :  "  The  High 
Court  shall  consist  of  the  Chief  Justice, 
and  not  less  than  four  other  Justices.     The 
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Parliament  may  nevertheless  increase  the 
number  of  Justices  from  time  to  time." 

Mr.  Isaacs. — I  hope  no  Judges  will  be 
appointed  until  Parliament  meets. 

Mr.  O'CONNOR.— It  is  a  matter  of  great 
importance,  and  I  think  it  wants  pointing 
out. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  want  to  prolong  the  discussion,  but 
if  there  is  no  power  taken  to  constitute  a 
Supreme  Court  which  can  sit  as  a  Full 
Court  with  the  powers  given  here,  cases 
may  arise  in  which  the  absence  of  such  a 
court  would  breed  disorder.  The  only  way 
out  of  the  difficulty  is  to  allow  the  Execu- 
tive to  make  a  complete  court  in  the  early 
stages  of  the  Federation,  in  order  that  such 
important  business  as  may  arise  may  not 
be  left  undealt  with.  That  is  the  object 
of  what  the  honorable  member  (Mr.  O'Con- 
nor) has  read  out.  It  is  not  to  interfere 
with  the  question  of  a  minimum,  but  to 
prevent  such  a  state  of  things  arising  as 
would  occur  if  Parliament  delayed  to  pass 
a  Bill  to  deal  with  the  judicial  offices, 
and,  in  the  meantime,  there  being  no  ap- 
pointments made,  business  might  arise  the 
non-dealing  with  which  might  be  disastrous. 
Mr.  Isaacs. — The  honorable  member 
does  not  intend  to  move  that  now,  until 
wre  deal  with  the  other  question  of  "not 
less  than." 

Mr.  BARTON.— I  shall  vote  now  for 
the  retention  of  the  number  four ;  but  I 
wish  to  point  out  with  regard  to  this 
suggested  amendment  that,  unless  we 
adopt  some  such  form,  a  difficulty  might 
arise  and  lead  to  disaster. 

Mr.  GLYNN  (South  Australia).— I  hope 
the  Convention  will  not  accept  the  amend- 
ment of  the  honorable  member  (Mr. 
O'Connor).  There  will  not  be  an  Execu- 
tive that  the  people  will  be  inclined  to 
trust  until  Parliament  assembles.  Who  is 
to  say  that  the  choice  of  the  people  will  be 
a  certain  six  persons  ?  What  will  be  the 
consequences  of  delay?  Absolutely  nothing. 
There  will  be  no  federal  legislation  to  give 
a  decision  upon.  There  may  be  some 
appeals,  but  they  would  only  be  suspended 
{Mr.  O'Connor. 


for  a  few  months.  Parliament  must  meet 
in  six  months,  and  then  there  would  be 
ample  power  to  make  provision  for  Justices. 
The  body  to  have  a  say  in  these  appoint- 
ments should  be  an  Executive  which  has 
the  preponderant  voice  of  Parliament  sup- 
porting it;  not  an  Executive  Council 
probably  appointed  by  the  Governor- 
General.  That  would  be  at  complete 
variance  with  all  our  notions  of  parlia- 
mentary government. 

Mr.  Barton. — The  honorable  member 
forgets  that  the  Executive  must  be  re- 
sponsible to  the  Federal  Parliament  which 
meets  in  a  few  months. 

Mr.  GLYNN.— Does  the  leader  of  the 
Convention  suppose  that  the  Governor- 
General  would  be  justified  in  selecting 
executive  officers  before  Parliament  meets  1 
Mr.  Reid. — He  must  do  so. 
Mr.  GLYNN. — I  do  not  know  so  much 
about  that;  it  would  be  opposed  to  all 
our  notions  of  parliamentary  government. 
The  primary  duty  of  the  Governor-General 
will  be  to  call  Parliament  together,  to  know 
who  is  to  preside  over  the  departments. 

An  Honorable  Member. — Who  will 
look  after  writs  and  other  machinery  1 

Mr.  GLYNN.— The  first  Parliament 
will  be  called  together  without  delay.  By 
the  Constitution  the  Governor- General 
has  an  obligation  laid  on  him  to  call 
Parliament  together  at  an  early  date. 
With  regard  to  the  proposition  of  appoint- 
ing two  additional  Judges  with  the  Chief 
Justice,  I  will  strongly  support  it.  The 
honorable  member  (Mr.  Isaacs)  has  quoted 
Canada,  but  he  might  have  taken  the 
example  of  the  United  States.  There, 
the  circuit  courts  do  an  enormous  amount 
of  business,  and  they  only  have  two 
Judges  in  each  circuit,  who  are  paid  less 
than  £3,000  a  year  each. 

Mr.  Isaacs.— I  only  cited  Canada  to 
show  that  the  observations  of  the  honor- 
able member  (Sir  William  Zeal)  were  not 
founded  on  fact. 

Mr.  GLYNN.— The  honorable  member 
(Sir  William  Zeal)  might  have  supported 
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his   arguments   by    the    example   of    the 
United  States,  where  the  Judges  are  paid 
small  salaries  and  do  an  enormous  amount 
of   business.     Two   Judges    there   do   an 
amount  of  circuit  business  which  will  not 
be  done  by  the  court  here  for  twenty  years. 
Mr.     ISAACS    (Victoria).— I    strongly 
support  the  view  expressed  by  Mr.  Glynn, 
and  although  I  ventured  to  interject  when 
the  honorable  member  (Mr.  O'Connor)  was 
speaking,  I  quite  grant  that  the  Governor- 
General   must  nominate  his  Executive  to1 
bring  the  Parliament  into  existence.     But' 
to  intrust  an  Executive  that   has  never! 
been  appointed  by  the  people — selected  we;M 
do  not  know  on  whose  advice  or  by  what 
means — with  the  power  of  constituting  our  j 
Supreme    Court — perhaps    the  .  most    im-J 
portant  appointments  in  the  whole  of  the 
Commonwealth — would  be   subversive  of 
everything  we   have  been  led  to  expect. 
The  people  would  be  very  much  astonished 
and  grieved  if   we  gave  them  a  Constitu- 
tion  under  which   it   could    be   supposed 
for  a    moment    that  the    Judges    of    the 
Supreme  Court  were  to  be  appointed   by 
some  power  independent  of  and  anterior 
to  Parliament.     Under  such  a  law  the  peo- 
ple would  have  not  a  single  word  to  say  in 
the  selection  of  the  Supreme  Court.  What 
confidence  would  they  have  in  such  a  court  1 
I  hope  that  such  a  proposal  will  not  be 
made,  and  that  the  feeling  of  the  Conven- 
tion will  be  seen  to  be  utterly  against  the 
adoption  of  such   a  proposal.     A  serious 
blow  would  be  struck  at  the  confidence  of 
the  people  in  the  Constitution  if  we  were 
not  to  frame  our  Constitution  by  adhering 
to  the  principles  of  responsible  government 
as  we  know  them. 

Mr.  FRASER  (Victoria).— As  a  lay 
member,  may  I  be  allowed  to  say  a  word 
or  two?  I  would  support  the  honorable 
member's  (Mr.  Barton's)  view.  The  Con- 
stitution would  be  somewhat  lop-sided  at 
the  start  unless  the  Judiciary  were  ap- 
pointed;  but  I  would  suggest  to  the 
honorable  member  (Mr.  Barton)  that  he 
should  subject  the  appointments  to  the 
confirmation  of  Parliament. 
[20] 


Mr.  O'Connor. — That  would  be  so 
necessarily.  They  could  not  draw  any 
salary  until  an  Act  was  passed. 

Mr.  ERASER.— But  that  would  get 
over  the  objection  freely  uttered  that 
very  bad  appointments  might  be  made. 
Therefore,  if  the  appointments  that  might 
be  made  were  subject  to  the  approval  of 
Parliament  or  the  Executive  of  Parliament, 
that  objection  would  not  hold  good. 

Mr.  Higgins. — And  they  could  not  act 
in  the  meantime  until  Parliament  met. 

Mr.  FRASER.— Yes,  give  them  the 
power  to  do  so. 

Mr.  Reid. — Once  appointed,  by  whom- 
soever appointed,  the  offices  would  be 
for  life,  subject  to  good  behaviour.  No 
Parliament  in  the  world  could  move 
them  except  for  cause. 

Mr.  FRASER.— That  could  be  easily 
altered,  so  as  to  make  the  appointments 
subject  to  the  approval  of  Parliament. 

Mr.  Reid. — No,  that  would  make  them 
political  officers. 

Mr.  FRASER. — You  are  going  to  make 
them  political  officers  in  another  direction, 
because  the  Executive  of  the  Parliament 
will  appoint  them. 

An  Honorable  Member. — We  do  not 
want  that. 

Mr.  FRASER. — How  are  you  going  to 
work  the  Constitution  for  the  first  few 
months  1 

Mr.  Isaacs. — Just  as  they  did  in  the 
United  States  and  Canada. 

Mr.  FRASER.  —  With  regard  to  the 
Judges,  surely  we  need  not  run  to  the 
United  States,  and  Canada,  and  other 
countries  to  find  out  how  many  Judges 
are  required.  We  have  our  wits  about  us. 
We  know  that  the  Judges  are  not  over- 
worked now,  and  that  they  are  not  likely 
to  be.  Persons  are  frightened  to  go  to 
law  now.  The  reason  why  there  are  no  law- 
suits is  that  people  are  afraid  to  go  to  law 
— they  know  that  if  you  win  you  lose, 
and  if  you  lose  you  are  done  for. 

Mr.  Reid. — The  honorable  member  is 
evidently  a  layman. 
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Mr.  FRASER.— I  know  the  feeling  of 
the  lay  public,  and  I  know  they  will  rather 
Bubmit  to  an  injustice,  or  arrive  at  some 
settlement,  than  submit  to  the  law,  which 
is  so  costly  and  uncertain.  The  Judges  in 
Canada  have  not  a  tithe  of  the  salaries 
paid  in  Australia.  I  think  we  can  trust 
this  matter  to  the  Parliament,  as  a  few 
thousand  pounds  either  way  are  not  worth 
talking  about. 

Mr.  SYMON  (South  Australia).— I  sug- 
gest that  we  take  a  division  on  the  clause 
as  it  stands,  instead  of  enlarging  the 
debate  in  connexion  with  these  constitu- 
tional questions  as  to  when  the  Judges 
should  be  appointed  and  as  to  the  number 
of  them.  Even  if  appointed  by  the 
Executive,  which  might  be  appointed 
before  Parliament  assembles,  the  Judges 
could  do  no  work  until  Parliament  met 
and  passed  a  Judiciary  Act,  which  would 
give  them  a  court  to  sit  in  and  a  court  to 
enable  them  to  do  their  business,  so  that  it 
is  not  worth  debating  at  present. 

The  amendment  that  the  words  "not 
less  than  "  be  struck  out  was  negatived. 

Mr.  HOLDER  (South  Australia).— I 
beg  to  move — 

That  the  word  "two"  be  inserted  after  the 
words  "not  less  than." 

I  need  not  go  over  the  debate  again. 
The  many  speeches  delivered  show  to 
my  mind  the  importance  of  fixing  a  mini- 
mum. As  to  the  importance  of  fixing  a 
maximum  I  would  direct  attention  to  the 
speech  of  the  Attorney-General  of  Vic- 
toria, who  proved  clearly  the  mischief  that 
had  arisen,  not  that  might  be  expected  to 
arise,  in  the  United  States  for  the  want  of 
a  maximum.  I  hope,  therefore,  the  Con- 
vention will  accept  the  suggestion  that 
the  minimum  should  be  two  and  the  maxi- 
mum four.  It  has  been  argued  that  four 
would  be  so  small  that  an  amendment  of 
the  Constitution  will  be  required  before 
many  years  pass.  I  think  that  for  the  next 
50  years  at  least  four  will  be  an  amply 
sufficient  number.  If  no  amendment  of 
the  Constitution  is  required  for  50  years 
we  may  be  very  well  content  with  the 
[Mr.  Fraser. 


work  we  have  done  here.  I  understand 
there  are  a  number  of  honorable  members 
who  are  prepared  to  fix  two  as  the  mini- 
mum, but  who  are  not  prepared  to  go  so 
far  as  to  fix  the  maximum  at  four.  If  the 
word  "  two  "  be  inserted  I  will  move  the 
insertion  of  the  words  "  not  more  than." 

Mr.  KINGSTON  (South  Australian- 
It  will  be  competent  afterwards  to  move 
the  omission  of  the  word  "  four  "  in  order 
to  insert  any  other  number. 

Question — That  the  word  "  two  "  be  in- 
serted after  the  words  '-'not  less  than" — put. 

The  committee  divided — 

Ayes  ...  ...  ...     23 

Noes  ...  ...  ...     22 

Majority  for  the  amendment  1 

Ayes. 

Berry,  Sir  G.  Higgins,  H.  B. 
Braddon,  Sir  E.  N.  C.    Howe,  J.  H. 

Carruthers,  J.  H.  Kingston,  C.  C. 

Cockburn,  Dr.  J.  A.  Lee  Steere,  Sir  J.  G. 

Deakin,  A.  Moore,  W. 

Forrest,  Sir  J.  Quick,  Dr.  J. 

Fraser,  S.  Reid,  G.  H. 

Glynn,  P.  M.  Turner,  Sir  G. 

Gordon,  J.  H.  Walker,  J.  T. 

Grant,  C.  H.  Zeal,  Sir  W.  A. 
Hackett,  J.  W.  Teller. 

Hassell,  A.  Y.  Holder,  F.  W. 

Noes. 

Abbott,  Sir  J.  P.  Leake,  G. 

Briggs,  H.  Lewis,  N.  E. 

Brown,  N.  J.  McMillan,  W, 

Clarke,  M.  J.  O'Connor,  R.  E. 

Crowder,  F.  T.  Peacock,  A.  J. 

Dobson,  H.  Solomon,  V.  L. 

Douglas,  A.  Symon,  J.  H. 

Fysh,  Sir  P.  0.  Trenwith,  W.  A. 

Henning,  A.  H.  Venn,  H.  W. 
Henry,  J. 

Isaacs,  I.  A.  Teller. 

James,  W*.  H.  Barton,  E. 

Question  so  resolved  in  the  affirmative. 
Mr.  HOLDER  moved— 

That  the  clause  be  amended  by  inserting, 
after  the  word  "two,"  the  words  "nor  more 
than." 

Mr.  ISAACS  (Victoria).— I  should  like 
to  say  one  word  with  regard  to  this 
amendment.  My  argument  in  the  Con- 
vention a  few  days  ago  has  been  used  in  a 
manner  that  is  not  warranted.     I  pointed 
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out  what  a  strain  had  been  put  upon  the 
Supreme  Court  in  America,  and  also  that 
that  was  because  of  the  insufficiency  of 
the  provisions  in  the  American  Constitu- 
tion for  amending  that  Constitution.  It 
was  acknowledged  right  through  America 
that  it  was  a  wrong  thing  to  treat  the 
Supreme  Court  in  the  way  they  did  by 
increasing  the  number  of  the  Judges,  not 
because  the  amount  of  work  warranted 
that  increase,  but  because  this  was  the 
only  practical  way  open  to  the  Ameri- 
can people  of  amending  their  Consti- 
tution. The  evil  was  admitted  to  be  a 
great  one.  But  there  was  a  greater  evil 
behind  it,  namely,  a  continuous  struggle 
for  an  alteration  of  the  bench.  America 
had  just  passed  through  a  terrible  civil  war, 
and  she  did  not  want  to  have  another 
struggle.  The  increase  of  the  number  of 
the  Judges  was  an  admitted  evil,  but  it 
was  resorted  to  in  order  to  avoid  a  still 
greater  evil.  We,  I  hope,  will  have  no 
such  excuse,  but  the  people  of  the  Com- 
monwealth will  be  free  to  increase  or  to 
refuse  to  increase  the  number  of  their 
Judges,  just  as  we  in  our  colonies 
are  free  to  increase  or  decrease  them  at 
the  present  time.  There  is  no  temptation 
whatever  for  us  to  increase  or  decrease 
the  number  of  our  Judges  for  political 
purposes. 

Mr.  Frasbr. — No  Government  dare  do 
it. 

Mr.  ISAACS. — Exactly ;  no  Government 
dare  do  it.  The  people  would  not  allow 
them.  If  it  were  suggested  for  one  in- 
stant to  put  an  additional  Judge  on  the 
bench  for  the  purpose  of  overriding  the 
decisions  of  the  court  upon  any  particular 
question,  the  demand  would  be  refused 
immediately,  and  the  Government  that 
made  the  proposal  would  be  expelled 
ignominiously  from  office.  I  wish  to  point 
out  again,  with  all  the  force  of  which  I  am 
capable,  that  the  reason  for  limiting  the 
power  in  the  United  States  does  not  exist 
here ;  and  I  trust  that  when  we  come 
to  the  question  of  the  amendment  of 
the  Constitution  we    shall  so  frame  the 


provision  as  to  allow  the  people's  will  to  be 
expressed  without  regard  to  the  exceptional 
method  resorted  to  in  the  United  States  of 
increasing  the  number  of  the  Judges. 

Mr.  SYMON  (South  Australia).— My 
honorable  friend  (Mr.  Holder)  admits  that 
his  reason  for  this  amendment  is  to  guard 
the  Federal  Parliament  we  are  creating 
from  its  own  corruptibility.  I  say  that 
that  is  a  disgraceful  ground  upon  which  to 
base  an  argument,  and  this  would  be  a 
disgraceful  amendment  to  put  in  the  Con- 
stitution for  any  such  reason.  We  have  no 
right  to  attribute  to  the  Federal  Parlia- 
ment any  such  possibility  of  corruption. 
An  attempt  of  the  kind  would,  I  am 
certain,  result  not  only  in  the  expulsion 
of  the  Government  from  power,  but  would 
produce  a  revolution.  I  do  not  think 
that  the  people  of  this  continent  would 
tolerate  even  the  semblance  of  such  cor- 
ruption. I  cannot  predicate  conduct  of 
that  kind  to  the  Federal  Parliament.  If 
I  could  believe  such  conduct  to  be  possible 
I  would  not  adopt  Mr.  Holder's  amend- 
ment, but  would  wipe  the  High  Court  out 
of  the  Constitution  altogether.  Why  is 
a  limit  inserted  when  if  the  number  of 
Judges  may  be  enlarged  there  is  a  possi- 
bility of  corruption  %  If  you  fix  the  mini- 
mum at  four  it  gives  the  Federal  Parlia- 
ment power,  if  it  wants  to  corrupt  justice 
on  the  bench,  to  do  so.  Either  you  must 
make  the  number  an  irreducible  minimum, 
without  a  possibility  of  extension  at  all, 
or  you  must  leave  it  as  it  is.  There  is  no 
middle  course  unless  you  write  on  the  face 
of  this  Constitution — "  This  Federal  Par- 
liament is  likely  to  be  corrupt." 

Mr.  REID  (New  South  Wales).— I 
simply  wish  to  say,  in  reply  to  the  honor- 
able gentleman  who  has  just  sat  down, 
that  in  my  view  the  Federal  High  Court 
is  a  vital  point  of  security  in  connexion 
with  the  whole  Constitution,  and  if  it  be 
right  that  there  should  be  a  minimum 
number  of  Judges,  I  think  there  should 
also  be  a  maximum.  I  think  so  for  many 
greater  reasons  than  those  which  have 
been  given.     It  is  of  no  use  for  honorable 
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members  to  point  to  the  abuse  of  this  pro- 
vision in  the  United  States  and  say  "Such 
a  thing  will  never  happen  here."  We  do 
not  know  what  the  vicissitudes  of  khe 
future  may  be.  Mr.  Isaacs  has  shown 
that  in  a  certain  event,  where  popular  feel- 
ing is  highly  excited,  the  way  to  secure  an 
amendment  of  the  Constitution  is  to  secured 
a  majority  on  the  Supreme  Court  Bench.! 
Well,  we  are  very  virtuous  in  our 
English  communities,  I  have  no  doubt,  but 
I  think  it  is  rather  better  that  we  should 
make  the  position  of  the  Supreme  Court 
absolutely  certain,  as  nearly  as  we  can,  by 
preventing  any  danger  of  swamping  the 
bench. 

Mr.  Isaacs. — You  would  allow  the 
bench  to  be  swamped  up  to  the  number 
of  six. 

Mr.  REID. — You  may  be  sure  that  if 
there  are  six  such  appointments  open  they 
will  all  be  filled  up.  I  do  not  contem- 
plate a  single  good  appointment  under  this 
Constitution  remaining  vacant. 

Question — That  the  words  "  nor  more 
than  "  be  inserted — put. 

The  division  bells  having  been  rung, 

Mr.  HOLDER  (South  Australia)  said— 
I  desire  to  ask  leave,  Mr.  Chairman,  to 
withdraw  the  call  for  a  division. 

The  CHAIRMAN.— The  representative 
of  South  Australia  (Mr.  Holder)  asks  leave 
to  withdraw  his  call  for  a  division. 

Mr.  Symon  (South  Australia). — I  object. 

Mr.  Fraser. — Mr.  Holder  merely  wishes 
to  save  time. 

The  committee  divided — 


Ayes 
Noes 


14 

28 


Majority  against  the  amendment    14 


Ayes. 


Berry,  Sir  G. 
Braddon,  Sir  E.  N.  C. 
Carruthers,  J.  H. 
Cockburn,  Dr.  J.  A. 
Fraser,  S. 
Glynn,  P.  M. 
Higgins,  H.  B. 
Howe,  J.  H. 
[Mr.  Reid. 


Kingston,  C.  C. 
Moore,  W. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Zeal,  Sir  W.  A. 

Teller. 
Holder,  F.  W. 


Noes. 

Henry,  J. 
Isaacs,  I.  A. 
Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
McMillan,  W. 
Peacock,  A.  J. 
Solomon,  V.  L. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Venn,  H.  W. 
Walker,  J.  T. 


Abbott,  Sir  J.  P. 

Barton,  E. 

Briggs,  H. 

Brown,  N.  J. 

Clarke,  M.  J. 

Crowder,  F.  T. 

Deakin,  A. 

Dobson,  H. 

Douglas,  A. 

Forrest,  Sir  J. 

Fysh,  Sir  P.  O. 

Grant,  C.  H. 

Hackett,  J.  W. 

Hassell,  A.  Y  Teller. 

Henning,  A.  H.  O'Connor,  R.  E. 

Question  so  resolved  in  the  negative. 

Mr.  HOLDER. — Now,  I  assume,  sir, 
that  the  word  "four"  will  come  out. 

The  CHAIRMAN.— The  word  "four" 
must  come  out,  otherwise  it  will  read 
nonsense. 

Mr.  HOLDER  moved— 

That  the  word  "  four  "  be  omitted. 

The  amendment  wras  agreed  to. 

The  clause,  as  amended,  was  adopted. 

Clause  72.  The  Justices  of  the  High  Court 
and  of  the  other  courts  created  by  the  Parlia- 
ment : 

I.  Shall    hold    their    offices    during    good 

behaviour  ; 
II.  Shall   be    appointed    by  the   Governor- 
General  in  Council : 
HI.  Shall  not  be  removed  except  for  misbe- 
haviour or  incapacity,   and  then  only 
by  the  Governor-General  in  Council, 
upon  an  address  from  both  Houses  of 
the   Parliament   in    the    same   session 
praying  for  such  removal  : 
IV.   Shall  receive  such  remuneration  as  the 
Parliament  may  from  time  to  time  fix  ; 
but   such  remuneration   shall  not   be 
diminished  during  their  continuance  in 
office. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  Victoria — 

After  "shall"  insert  "have  such  qualifica- 
tion as  the  Parliament  may  prescribe,  and 
shall." 

Mr.  ISAACS  (Victoria).— The  Legisla- 
tive Assembly  of  Victoria  has  made  this 
proposal,  and  I  think  it  will  be  found  to  be 
a  necessary  one  unless  we  decide  to  do  what 
I  hope  we  shall  not  decide  to  do,  namely, 
to  allow   the   Executive   to    appoint   the 
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Judges  before  Parliament  has  any  voice  in 
the  matter.  Clause  71  provides  for  the 
number  of  Judges,  but  there  is  no  word  in 
the  Constitution  as  to  whether  they  may 
be  appointed  straight  away  or  whether 
you  must  wait  for  Parliament  to  make 
any  provision  with  regard  to  their  quali- 
fications. There  is  no  doubt  that  Parlia- 
ment will  have  to  make  a  provision  in 
any  case  for  their  salaries,  but  I  think 
we  ought  to  make  it  perfectly  clear  that 
they  are  not  to  be  appointed  until  Parlia- 
ment has  a  chance  of  saying  something 
about  it,  and  at  the  very  outset  I  think 
we  ought  to  leave  the  qualifications  of 
the  Judges  in  the  hands  of  some  persons 
responsible  to  the  people.  The  Legis- 
lative Assembly  of  Victoria,  having  seen 
the  possibility  of  appointments  being  made 
before  Parliament  meets,  before  responsible 
Ministers  are  appointed,  has  made  this 
proposal,  which  honorable  members  will 
find  on  page  44  of  the  schedule  of  sug- 
gested amendments.  The  reason  why  the 
Legislative  Assembly  of  Victoria  thought 
it  necessary  and  important  that  these 
words  should  be  put  in  was  because  it 
signifies  on  the  face  of  the  Constitution 
that  the  appointments  are  not  to  be  made 
except  with  the  consent  of  Parliament.  I 
therefore  support  the  proposal. 

Mr.  O'CONNOR  (New  South  Wales).— 
This  amendment  is  not  in  the  least  degree 
necessary,  even  in  order  to  carry  out  the 
object  which  my  honorable  and  learned 
friend  (Mr.  Isaacs)  has  in  view.  According 
to  clause  71,  as  it  has  been  carried,  it  is 
impossible  for  these  Judges  to  be  ap- 
pointed until  Parliament  has  fixed  the 
number  of  them. 

Mr.  Kingston. — No. 

Mr.  Isaacs. — Why  ? 

Mr.  O'CONNOR. — I  beg  your  pardon. 

Mr.  Kingston. — Not  more  than  two. 

Mr.  Isaacs. — You  can  appoint  the  Chief 
Justice  and  two  Judges. 

Mr.  O'CONNOR.— That  is  a  minimum, 
but  the  actual  number  to  be  appointed 
must  be  such  as  Parliament  may  de- 
termine. 


Mr.  Isaacs.  —  Parliament  cannot  di- 
minish this.  You  can  only  appoint  a 
Chief.  Justice  and  two  Judges. 

Mr.  O'CONNOR.— The  Chief  Justice 
may  be  appointed,  but  the  number  of  the 
other  Judges  is  not  being  fixed,  except 
that  a  minimum  of  not  less  than  two  is 
fixed.  I  really  cannot  understand  this  fear 
that  the  first  Executive  will  do  something 
extraordinarily  wrong  in  the  appointment 
of  the  first  Judges.  No  salary  can  be 
voted  or  paid  until  the  Parliament  has 
met,  and  the  Federal  Executive  will  have 
to  face  the  consequences  of  that  as  well 
as  every  other  executive  act  when  they 
meet  the  Parliament.  To  insert  a  pro- 
vision of  this  kind,  not  for  the  direct 
object  which  the  words  would  suggest, 
but  for  the  indirect  object  of  tying  the 
hands  of  the  Executive  till  Parliament 
has  met,  seems  to  me  altogether  unworthy 
of  the  trust  we  are  supposed  to  place  in  the 
Executive  which  will  be  created  under  the 
Constitution.  There  is  no  necessity  what- 
ever to  place  these  words  in  the  first  sub- 
section, because  of  course  Parliament  will 
have  the  power  to  decide  what  the  qualifi- 
cations of  the  Judges  shall  be.  Parlia- 
ment, in  deciding  to  make  these  appoint- 
ments and  the  way  in  which  they  are  to  be 
made,  necessarily,  has  the  power  to  declare 
what  qualifications  shall  be  necessary. 

Mr.  McMillan. — Can  you  appoint  a 
Chief  Justice  without  knowing  what  he  is 
going  to  get  1 

Mr.  Kingston. — You  can  offer  it  to 
him. 

Mr.  O'CONNOR.— Of  course  you  can. 
As  my  honorable  and  learned  friend  (Mr. 
Symon)  remarked,  it  will  be  impossible 
for  the  Judges  to  exercise  any  jurisdiction 
till  a  statute  has  been  passed  fixing  the 
procedure  by  which  they  are  to  move.  I 
would  suggest  to  my  honorable  friend 
(Mr.  Isaacs)  that  the  object  he  has  in  view 
is  quite  sufficiently  attained  by  the  clause 
as  it  is,  and  that  to  insert  a  provision  of 
this  kind  would  simply  be,  in  a  sense, 
mere  make-believe,  because  it  will  not  be 
inserted   for   the  object  which  is  on  the 
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face  of  it,  but  for  an  indirect  object  which 
is  altogether  unworthy  of  the  Constitu- 
tion. 

Mr.  Isaacs. — Do  you  think  that  the 
Chief  Justice  could  not  be  appointed  with- 
out the  insertion  of  these  words  1 

Mr.  O'CONNOR.— I  said  before  that 
the  Chief  Justice  can  be  appointed,  but  he 
can  perform  no  duties,  and  his  remunera- 
tion cannot  be  in  any  way  fixed  until  Par- 
liament meets. 

Mr.  Isaacs. — Why  should  it  be  so? 

Mr.  SYMON  (South  Australia).— If  the 
desire  is  to  prevent  the  possibility  of  the 
temporary  Executive,  which  will  be  consti- 
tuted before  the  meeting  of  Parliament,  or 
to  put  it  in  a  direct  shape,  to  say  that  they 
shall  have  no  power  to  do  anything  of 
the  kind,  I  would  ask  my  honorable  and 
learned  friend  (Mr.  Isaacs)  to  direct  his 
attention  to  the  whole  scheme  in  the  Con- 
stitution, the  basis  of  which  is  that  nothing 
is  intended  to  be  done  in  regard  to  the 
Judiciary  till  Parliament  has  met.  First 
of  all,  you  must  single  out  some  one  to 
take  the  office,  and  get  a  kind  of  private 
understanding — if  we  can  attribute  any- 
thing of  that  kind,  for  the  possibilities  of 
human  nature  are  immense — but  there 
would  be  no  salary.  In  the  second  place, 
I  doubt  very  much  if  either  the  Chief 
Justice  or  either  of  the  two  Judges  could 
be  appointed  legally  under  the  Constitu- 
tion till  Parliament  has  met.  We  must 
look  at  this  measure  not  as  a  rigid  Act  of 
Parliament  but  as  a  Constitution,  and  the 
whole  intent  of  the  Constitution  is  that 
no  such  appointment  is  to  be  made  till 
Parliament  has  provided  the  judicial  machi- 
nery ;  the  Act  called  in  the  United  States 
the  Judiciary  Act,  under  which  the  Judges 
hold  the  appointments,  and  by  virtue  of 
which  they  exercise  their  offices.  Suppose 
you  appoint  Judges,  it  would  be  a  per- 
fectly idle  performance;  they  could  do 
nothing;  they  would  be  simply  floating 
in  an  uncertain  state,  and  till  Parliament 
met  there  could  be  no  conclusive  appoint- 
ment to  office,  because  there  would  be  no 
salary.  The  whole  thing  would  simply  be 
[Mr.  O'Connor. 


nugatory.  If  my  honorable  friend's  ob- 
ject is  simply  to  bring  about  that  re- 
sult, you  might  as  well  put  in  the  Consti- 
tution what  the  Judges  are  to  wear.  You 
might  as  well  prescribe  whether  the  Judges 
shall  wear  wigs  and  gowns. 

Mr.  Isaacs. — Why  was  it  put  in  by  the 
Judiciary  Committee  that  their  remunera- 
tion shall  be  such  as  Parliament  pro- 
vides ? 

Mr.  SYMON. — It  was  done  to  avoid 
the  possibility  of  it  being  left  to  the 
Executive,  or  of  the  Executive  assuming 
that  they  could  fix  it,  and  leave  it  to 
Parliament  afterwards.  The  attire  of  the 
Judges  may  very  well  be  left  alone  ;  at 
any  rate,  I  appeal  to  my  honorable  and 
learned  friend  on  broader  grounds  than 
that.  I  say  to  him  the  intention  of  this 
provision  is,  seeing  that  there  is  no  judi- 
cial machinery,  that  Judges  shall  not  be" 
appointed  at  all  till  Parliament  has  met. 

Mr.  Solomon. — Is  there  any  doubt  about 
it? 

Mr.  SYMON.— No  doubt  whatever. 

Mr.  REID  (New  South  Wales).— I  would 
suggest  to  my  honorable  friend  (Mr.  Isaacs) 
that  this  is  not  the  place  to  deal  with  that 
very  important  question  as  to  what  shall 
be  done  by  the  first  Executive  prior  to  the 
assembling  of  Parliament. 

Mr.  Isaacs. — I  am  not  proposing  that. 

Mr.  REID. — It  is  a  matter  of  some 
importance,  and  I  rather  sympathize  with 
the  view  which  my  honorable  friend  takes. 
It  will  happen  inevitably  that  the  first 
Government  will  be  chosen  by  the  Go- 
vernor-General, in  the  absence  of  any 
electoral  body  or  parliamentary  body. 
But  it  may  be  very  desirable  to  insert  in 
this  Constitution  that  such  an  Executive, 
beyond  the  necessary  acts  of  government, 
and  the  acts  of  calling  Parliament  into 
existence,  shall  not  have  power  until 
Parliament  is  assembled.  And  the  moment 
Parliament  assembles  they  become  respon- 
sible Ministers,  because  if  Parliament 
chooses  to  keep  the  Ministry  in  office  by 
not  expressing  any  disapproval  of  them, 
from  that  instant  they  become  responsible 
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Ministers.  It  is  too  serious  a  difficulty 
to  be  dealt  with  in  a  piecemeal  way. 
I  hope  we  shall  try  and  get  through  this 
clause  with  some  expedition. 

The  amendment  was  negatived. 

Amendments  suggested  by  the  Legisla- 
tive Assembly  of  Victoria — 

After  "behaviour"  insert  "but  may  be  re- 
moved by  the  Governor-General  in  Council 
upon  an  address  from  both  Houses  of  the  Par- 
liament in  the  same  session  praying  for  such 
removal." 

Mr.  ISAACS  (Victoria).— I  would  like 
to  explain  why  the  Legislative  Assembly 
of  Victoria  suggests  the  insertion  of  these 
words.     In  the  United  States 

Mr.  Fraser. — We  have  had  enough  of 
the  United  States — we  know  all  about  the 
United  States. 

Mr.  Reid. — Why  don't  you  give  Canada 
a  turn  1 

Mr.  ISAACS. — I  have  no  doubt  that 
the  honorable  member's  knowledge  of 
Canada  is  about  equal  to  his  knowledge 
of  the  United  States.  In  the  United 
States  Constitution  it  is  provided  that 
Judges  shall  hold  their  office  during 
good  behaviour.  No  mode  of  removing 
them  is  mentioned,  except  that  by  a  con- 
struction of  the  Constitution  they  are 
held  as  civil  officers  to  be  liable  to  im- 
peachment. Impeachment  means  that 
the  House  of  Representatives  may  make 
a  charge  against  a  Judge,  and  when  it 
does  the  Senate  sits  as  a  court  and  decides 
the  question.  There  is  no  appeal  from 
the  decision  of  the  Senate.  In  England 
the  provision  is  that  the  Judges  hold 
their  office  during  good  behaviour;  but 
they  may  be  removed  upon  a  vote  by 
both  Houses  of  Parliament.  In  all  the 
colonies  it  is  the  same.  In  this  Constitu- 
tion the  wording  of  the  section  introduces 
a  new  feature,  and  it  seems  to  me  a  very 
difficult  one.  It  is  quite  right  to  say 
that  the  tenure  shall  be  during  good 
behaviour.  It  is  also  quite  right  to  say 
that  the  Judges  shall  be  removable  by  the 
Governor-General  in  Council  upon  an  ad- 
dress from  both  Houses  of  Parliament  in  the 


same  session  praying  for  such  removal. 
But  the  difficulty  that  I  see  here  as  likely 
to  arise  is,  that  the  Judges  can  only  be 
removed  by  the  Governor-General  acting 
upon  an  address  from  both  Houses,  pro- 
vided that  their  Honours  have  been  guilty 
of  misbehaviour  or  incapacity.  Now,  it 
does  not  make  the  removal  final.  It  does 
not  make  the  judgment  of  the  Governor- 
General  in  Council  and  of  the  two  Houses 
of  Parliament  final.  That  is  the  weak  spot 
in  this  proposal.  I  can  conceive  that  a 
Judge — if  such  an  unfortunate  thing 
should  happen,  as  I  hope  never  will,  as 
that  a  Judge  should  be  removed  upon  an 
address  from  both  Houses — will  turn  to 
this  Constitution,  and  he  will  see  that  the 
Judges  are  to  hold  their  office  during  good 
behaviour,  and  that  they  shall  not  be  re- 
moved except  for  misbehaviour  or  incapa- 
city, and  then  only  by  the  Governor- 
General  in  Council  upon  an  address  from 
the  two  Houses  of  Parliament. 

Mr.  Symon. — Those  words  make  the 
decision  final. 

Mr.  ISAACS. —No.  The  honorable 
member  will  forgive  me  for  saying  that 
there  is  an  element  of  doubt.  It  may  be 
construed  that  that  is  so,  but  I  doubt  it. 
The  Judge  may  say — "  You  have  your 
two  Houses  and  the  Governor-General, 
and  you  have  only  power  to  remove  pro- 
vided I  am  guilty  of  misbehaviour  or  in- 
capacity." Where  is  there  anything  in  the 
Constitution  making  the  two  Houses  a 
court  of  justice,  as  in  the  United  States 
making  the  Senate  a  court  of  justice  ? 
I  strove  to  put  this  matter  to  the 
Convention  on  a  former  occasion,  and 
I  would  ask  them  to  consider  it  again. 
In  Canada  it  is  not  so,  in  England  it 
is  not  so,  and  in  all  the  colonies  it  is 
not  so.  The  Judges  are  appointed  dur- 
ing good  behaviour,  "but" — this  is  the 
word  used — they  may  be  removed  upon 
an  address  from  both  Houses.  Now,  it  is 
said,  and  said  very  fairly,  that  you  are  not  to 
have  the  Judges  dismissed  upon  the  mere 
whim  of  the  two  Houses  of  the  Common- 
weal ih  Parliament,  but  I  would  first  of  all 
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like  to  remind  my  honorable  friends  that 
no  other  proposal  is  made  ;  and,  secondly, 
that  there  is  the  Senate  whose  concurrence 
is  necessary  to  their  removal.  Now,  the 
Senate  is  the  States  House,  and  it  will 
take  care  that  no  Judge  is  removed  be- 
cause— I  am  merely  putting  a  conjectural 
case — he  has  given  a  judgment  in  favour 
of  a  state  as  against  the  Commonwealth. 

Mr.  Symon. — Do  you  contend  that  a 
Judge  should  be  removed  by  a  majority 
of  both  Houses,  even  though  he  has  not 
been  guilty  of  misbehaviour1? 

Mr.  ISAACS— I  should  say  "  No  "  to 
that ,  but  I  say  that,  as  in  England  and 
in  these  colonies  and  elsewhere,  you  must 

I  leave  the  final  determination  whether  he 
has  been  guilty  of  misconduct  somewhere. 
If  the  question  is  not  to  be  finally  con- 
cluded by  the  votes  of  the  two  Houses, 
then  by  what  is  it  to  be  finally  concluded  ? 
Take  the  case  of  a  Judge  who  says — "  It 
is  true  that  the  two  Houses  have  passed  a 
unanimous  vote  for  my  removal,  but  I  main- 
tain that  I  have  not  been  guilty  of  misbe- 
haviour or  incapacity.  It  is  true  the  Houses 
have  considered  the  matter  with  all  the 
gravity,  fairness,  and  deliberation  with 
which  two  legislative  bodies  have  to  decide 
on  so  weighty  a  matter.  Still  I  would 
appeal"  —  Where?  To  the  Supreme 
Court,  of  which  he  is  a  member,  and  in 
the  decision  of  which  question  every  one 
of  his  brethren  is  interested.  Now,  sir,  I 
would  like  to  put  that  case  seriously  to 
my  honorable  friends.  Are  we  to  suppose 
that  the  two  Houses  of  the  Legislature 
will  corruptly  lend  themselves  to  the  re- 
moval of  a  Judge  as  for  misbehaviour  or 
incapacity  when  he  is  not  fairly  chargeable 
with  this?  Should  wTe  not  leave  the 
matter  as  it  is  left  in  England,  as  it 
is  left  in  these  colonies,  and  as  it  is 
left  in  Canada,  under  the  99th  section 
of  the  Canadian  Act,  to  the  two  Houses, 
one.  of  which  is  there  for  the  defence  of 
state  rights?  Suppose,  to  take  the  case 
of  the  danger  which  is  apprehended,  very 
lightly  I  hope,  that  a  Judge  gives  a  judg- 
ment which  conflicts  with  the  notions  of 
[Mr.  Isaacs. 


the  House  of  Representatives  as  to  the 
validity  of  a  Commonwealth  law  as  opposed 
to  the  states,  there  is  the  Senate  which 
has  not  only  passed  the  law  in  question, 
but  which  is  there  to  defend  the  rights  of 
the  states  as  against  any  proposal  to  re- 
move a  Judge,  and  I  would  seriously  ask 
my  honorable  friends  whether  they  would 
allow  this  Constitution  to  go  into  operation 
with  so  serious  a  question  staring  them  in 
the  face  as  that?  I  should  say  that  every 
precaution  should  be  taken  to  guard  the 
Judges  securely  in  their  tenure,  and  they 
ought  to  be  left  to  enjoy  their  tenure 
for  life,  subject  only  to  removal  for  mis- 
behaviour or  incapacity.  But  I  maintain 
that  you  must  leave  the  final  determina- 
tion of  that  question  in  some  responsible 
body.  You  must  not  allow  the  solemn 
verdict  of  two  Houses  of  Parliament  on 
this  question  to  be  challenged  anywhere. 
If  you  do,  what  will  be  the  result?  To 
carry  the  case  I  have  supposed  one  step 
further,  the  Judge  is  removed,  or  is 
attempted  to  be  removed,  by  a  vote  of  the 
two  Houses.  We  must  always  suppose 
that  any  Judge  would  have  the  fullest 
and  fairest  opportunity  of  defending  him- 
self before  the  two  Houses.  If  the  one 
House  does  not  give  him  that  opportunity 
I  cannot  but  suppose  that  the  other  will. 
Now,  I  assume  that  these  votes  are 
passed,  and  the  decree  goes  forth  for 
his  removal.  He  appeals  to  the 
legal  tribunal,  and  suppose  that  that  legal 
tribunal  decides  that  he  has  not  been 
guilty  of  misbehaviour.  He  is  restored 
to  his  position,  but  what  a  position  his 
would  be  then  !  The  two  Houses  of  the 
Legislature,  representing  not  only  the 
people  as  a  whole  but  the  states  as  well, 
have  said  that  the  Judge  ought  to  go,  and 
if,  owing  to  the  action  of  the  legal  tribunal, 
he  cannot  be  thus  got  rid  of,  I  ask  would 
there  be  any  longer  any  confidence  in  his 
judgment?  He  would  be  a  marked  man. 
Mr.  Barton. — Certainly  he  would  be  a 
marked  man  if  he  appealed  to  the  bench 
against  the  decision  of  Parliament  in  such 
a  case. 
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Mr.  ISAACS. — Yes;  but  if  the  decision 
was  challengeable  at  all  he  would  have  the 
right  to  appeal. 

Mr.  Kingston. — How  do  you  propose 
to  prevent  its  being  challenged  ? 

Mr.  ISAACS.— The  amendment  is  to 
strike  out  the  words  "  for  misbehaviour 
or  incapacity,  and  then  only." 

The  CHAIRMAN.  —  The  honorable 
member  (Mr.  Isaacs)  is  referring  to  the 
wrong  sub-section.  Sub-section  (1)  is  now 
before  the  committee  —  that  the  Judge 
may  be  removed -by  the  Governor-General 
in  Council. 

Mr.  ISAACS. — It  is  the  same  point 
exactly.  It  is  only  putting  this  in  another 
way.  He  may  be  removed  by  the  Governor- 
General  in  Council  "  upon  an  address  from 
both  Houses  of  the  Parliament  praying  for 
such  removal." 

Mr.  Reid. — If  you  add  to  the  words 
"praying  for  such  removal,"  the  words 
"upon  the  ground  of  misbehaviour  or 
incapacity,"  I  think  you  would  get  rid  of 
the  difficulty.  Make  it  necessary  that  the 
addresses  shall  allege  misbehaviour  or 
incapacity. 

Mr.  ISAACS. — I  quite  agree  with  my 
honorable  friend  (Mr.  Reid).  To  remove 
any  misconception,  these  words  should  be 
added,  so  that  the  Houses  may  show  that 
they  are  not  attempting  to  remove  a 
Judge  for  anything  but  misbehaviour  or 
incapacity. 

Mr.  O'Connor. — Do  you  put  sub- 
sections (1)  and  (3)  together? 

Mr.  ISAACS.— Sub-section  (3)  would  be 
practically  unnecessary  then,  and  I  would 
be  prepared  to  strike  it  out.  I  am  quite 
prepared  to  accept  the  suggestion  of  Mr. 
Reid.  What  I  desire  to  do  is  to  prevent 
such  a  calamity,  such  an  impasse,  arising 
in  the  working  of  the  Constitution,  as 
that  the  decision  of  the  two  Houses  of 
Parliament,  representing  the  will  of  the 
people  in  its  very  highest  form,  should  be 
challengeable  in  a  court  of  justice  on  this 
question. 

Mr.  Symon. — You  want  to  make  the 
resolution  of  the  two  Houses  final? 


Mi-.  ISA  ACS. —I  want  to  put  that 
beyond  dispute. 

Mr.  Fraser.— That  will  cause  very 
great  danger. 

Mr.  ISAACS.— I  want  to  follow  the 
English  Constitution,  the  38th  section  of 
our  own  Constitution,  and  the  99th  section 
of  the  Canadian  Act.  I  want  to  lay  it 
down  distinctly  that  a  Judge  shall  not  be 
removed  under  any  circumstances,  except 
for  misbehaviour  or  incapacity  ;  but  I  want 
the  verdict  of  Parliament — the  verdict  of 
the  States  House  by  itself,  the  verdict  of 
the  people's  House  by  itself,  the  conjoint, 
independent,  and  separate  verdicts  of 
these  two  Houses  to  be  final  and  un- 
challengeable. I  am  quite  willing  to 
accept  the  words  suggested  by  Mr.  Reid. 

Mr.  KINGSTON  (South  Australia).— 
I  think  I  am  responsible  to  some  extent 
for  the  form  in  which  sub-section  (3)  now 
appears. 

The  CHAIRMAN.— We  are  now  dis- 
cussing sub-section  (1). 

Mr.  KINGSTON. -Of  course;  but  to 
a  certain  extent  the  meaning  of  sub- 
section (l)is  controlled  by  sub-section  (3), 
and  it  seems  necessary  to  discuss  the  two 
together  in  considering  what  provision  we 
are  to  make.  I  think  the  intention  of 
the  Convention  at  Adelaide  was  this : 
To  prevent  the  Judges  being  removable  at 
the  whim  and  caprice  of  both  Houses  of 
the  Legislature.  If  you  give  to  the 
Federal  Parliament  the  uncontrolled  power 
of  securing  the  removal  of  Judges  by 
passing  addresses  for  that  purpose,  you 
make  the  judicial  position  altogether  in- 
secure, and  you  undoubtedly  place  the 
Judiciary  in  a  position  in  which  they  ought 
not  to  be  placed.  Each  Judge  should  feel 
that  as  long  as  he  is  fit  to  discharge  his 
duty,  as  long  as  he  behaves  himself  in  his 
high  judicial  office,  he  can  be  touched  by 
no  one,  either  state  or  Federation.  He 
need  fear  no  one — he  will  favour  no  one. 
At  the  same  time,  it  would  be  highly 
undesirable,  whilst  limiting  the  power  of 
the  Parliament  to  interfere  to  cases 
of    misbehaviour  or    incapacity,    to  allow 
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the  decision  of  the  Parliament  on  mat- 
ters of  that  sort,  which  no  doubt  will 
be  pronounced  with  due  consideration  of 
the  gravity  of  the  issues,  to  be  challenged 
by  any  inferior  tribunal  elsewhere.  I  do 
not  think,  as  the  clause  now  stands,  it 
would  be  capable  of  being  challenged,  but 
if  it  can  be  made  clearer  that  the  addresses 
of  the  two  Houses  are  only  to  be  passed  on 
the  finding  of  misbehaviour  and  incapacity, 
and  that  that  finding  once  declared  by 
those  two  bodies  shall  not  be  challenged  in 
the  slightest  degree,  well  and  good. 

Mr.  Isaacs. — If  the  words  suggested  by 
Mr.  Reid  were  added  they  would  carry  out 
that  idea. 

Mr.  KINGSTON.— I  commend  the  mat- 
ter to  the  attention  of  the  Drafting  Com- 
mittee. I  am  inclined  myself  to  think 
that  the  clause  is  clear  enough  at  present, 
but  if  we  could  make  it  more  clear  so 
much  the  better.  I  would  suggest  that 
if  we  add  after  the  words  "  misbehaviour 
and  incapacity "  the  words  "  found  and 
declared  by  both  Houses  of  Parliament," 
or  insert  similar  words  at  the  end  of  sub- 
section (3),  and  in  express  terms  state 
that  the  finding  of  the  two  Houses  on  this 
subject  shall  not  be  challenged  in  any 
way,  that  might  be  an  advantage.  We  are 
all  agreed  that  it  is  desirable  to  protect 
the  Judges  so  long  as  they  behave  them- 
selves in  the  best  sense  of  the  term,  but 
at  the  same  time  on  this  question  of  good 
behaviour  or  misbehaviour  we  should  make 
the  position  of  the  Federal  Parliament 
unchallengeable  and  without  appeal. 

Mr.  FRASER  (Victoria).— I  was  very 
pleased  indeed  to  listen  to  the  remarks  of 
the  Premier  of  South  Australia.  To  make 
the  Judges  amenable  to  a  resolution,  even 
of  both  Houses,  which  resolution  might  be 
passed  on  false  evidence,  would,  I  think,  be  a 
great  mistake.  Evidence  might  be  trumped 
up  by  a  Cabinet  which  was  anxious  to  get 
rid  of  a  Judge.  Of  course,  I  am  putting 
an  extreme  case.  A  resolution  might  be 
passed  by  the  House  of  Representatives 
in  a  hurry,  and  it  might  be  submitted  to 
the  Senate  on  false  evidence.  The  Judges 
[Mr.  Kingston. 


would  not  be  in  a  position  to  defend  them- 
selves properly.  I  think  the  clause  as  it 
stands  is  good  and  safe  enough,  and  to 
make  the  Judges  amenable  to  a  resolution 
that  might  be  rushed  through  in  a  hurry 
would  be  a  very  unsafe  thing  indeed.  I 
therefore  hope  that  the  alteration  sug- 
gested will  not  be  made. 

Mr.  BARTON  (New  South  Wales).— 
I  would  like  to  suggest  to  my  honor- 
able and  learned  friend  (Mr.  Isaacs)  that 
perhaps  the  amendment  might  come  in. a 
better  place  if  it  were,  a^  he  suggested  it 
was  in  addressing  the  Con  vent  ion,  an 
amendment  on  the  third  of  these  sub- 
sections. 

Mr.  Isaacs. — I  do  not  care  where  it 
comes  so  long  as  it  is  inserted. 

Mr.  BARTON.— If  the  amendment  was 
proposed  on  sub-section  (3)  we  should  be 
enabled  to  pass  the  present  sub-section 
now.  At  the  drafting  stage  I  intend  to 
transpose  the  first  and  second  sub- sections, 
as  they  ought  to  have  been  transposed  be- 
fore. We  might  test  this  amendment  on 
the  third  sub- section. 

Mr.  Isaacs. — I  have  no  objection. 

Mr.  BARTON.— I  take  it  that  my  hon- 
orable friend  would  wish  the  sub-section 
to  read — 

Shall  not  be  removed  except  for  misbehaviour 
or  incapacity,  but  may  be  removed  by  the 
Governor-General  in  Council  on  addresses  from 
both  Houses  of  the  Parliament,  on  the  ground 
of  misbehaviour. 

Mr.  Isaacs. — That  is  not  quite  it. 

Mr.  BARTON.— Do  I  understand  that 
that  does  not  go  far  enough  1 

Mr.  Isaacs. — I  think  that  the  view  of 
my  honorable  friend  of  transposing  the 
second  sub-section  so  as  to  be  the  first  is  a 
good  suggestion.  Sub-section  (1)  will  then 
be  sub-section  (2),  providing  for  the 
Judges  holding  their  positions  during 
good  behaviour,  and  then  my  amendment 
could  be  inserted  in  sub-section  (2),  as  it 
is  in  the  38th  section  of  the  Constitution 
Act. 

Mr.  StMON. — Why  not  make  it  a 
separate  sub-section  ? 
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Mr.   Isaacs. — I  have    no    objection    to 
that — I  do  not  care  where  it  comes  in. 

Mr.  BARTON.— I  quite  understand 
now.  I  may  say  that  in  the  Conven- 
tion in  Adelaide,  in  1897,  I  took  the 
view  which  my  honorable  friend  (Mr. 
Kingston)  took  then,  and  I  think  to  a 
large  degree  holds  now,  that  the  position 
of  the  Judges  in  relation  to  Parliament  is 
a  very  different  one  in  the  case  of  the 
Federation  from  what  it  is  in  the  case  of 
the  states.  I  hold  that  opinion  still;  but  Mr. 
Isaacs  has  pointed  out  so  many  difficulties 
and  dangers  which  may  arise  from  leaving 
the  sub-section  in  its  present  position  that  If 
am  rather  inclined  to  coincide  with  him! 
in  the  suggestion  he  has  made.  We  may 
have  a  Judge  some  time  who  is  not  only 
impracticable,  but  who  may,  to  a  certain 
extent,  be  losing  his  mental  capacity.  He 
may  not  present  that  condition  to  his 
brother  Judges,  because  there  is  always,  I 
think,  in  such  cases  a  desire  to — 

Be  to  his  faults  a  little  blind, 
And  to  his  virtues  very  kind. 

That  is  human  nature,  and  in  saying  that, 
I  make  not  the  slightest  imputation  on  any 
Judge  in  the  land.  What  I  mean  is  that 
those  who  are  associated  with  one  anotherin 
friendly  communion  during  a  long  period 
of  years  become,  as  they  ought  to  become, 
confidential  and  intimate  friends ;  and 
the  Judges  of  the  High  Court  are  no 
doubt  likely  to  have  such  intimacy  with 
each  other  that,  as  friends,  they  will  be 
the  last  to  see  a  defect  of  the  kind  we  have 
in  view. 

Mr.  Reid. — And  should  be  the  very  last 
persons  to  have  such  a  question  thrust  on 
them  to  determine. 

Mr.  BARTON.— Yes,  they  should  be 
the  last  persons  to  decide  such  a  question 
with  regard  to  a  brother  Judge.  Their 
own  good  taste  would  urge  them  to  ask 
to  have  such  a  burden  removed  from  them, 
and  I  really  think  such  a  burden  ought 
not  to  be  put  on  their  shoulders — that  it 
should  not  be  left  to  the  Federal  Court,  as 
a  Court  of  Appeal  from  Parliament,  to 
decide  on  the  capacity  of  a  brother  Judge. 


I  was  unable  to  see  the  full  force  of  this 
objection  when  my  honorable  friend  urged 
it  in  Adelaide,  or,  rather,  I  should  say 
that  my  sense  of  the  importance  of  pre- 
serving a  proper  relationship  between  the 
Judiciary  and  Parliament  in  the  Federation 
over-awed  my  objection  as  I  felt  it  then. 
Mr.  Isaacs  has  now  put  it  so  strongly 
that  he  has  quite  convinced  me,  and  I  shall 
support  the  amendment  which  reduces 
things  to  the  only  proper  position.  We 
cannot  conceive  such  a  thing  happening, 
for  the  safety  of  and  with  benefit  to  the 
Commonwealth,  as  that  a  Judge,  having 
committed  some  misdeed,  or  having  lost 
his  capacity,  should  find  himself  so  utterly 
opposed  to  the  decision  of  Parliament  upon 
the  matter  that  he  should  turn  round  and 
appeal  to  his  brother  Judges  for  a  decision 
in  his  favour.  We  ought  not  to  put  him 
or  the  Federal  Court  in  that  position,  and 
I  do  not  think  that  it  would  conserve  the 
dignity  of  the  court  if  we  were  to  impose 
such  a  task  upon  it. 

Mr.  Fraser. — How  can  the  accused 
Judge  defend  himself  against  a  resolution 
proposed  in  each  House  of  Parliament  ? 

Mr.  BARTON.— I  think  there  can  be 
no  objection  to  the  proposal  on  that  score. 
I  cannot  conceive  of  the  Federal  Par- 
liament condemning  any  Judge  unheard. 
Although  Parliament  may  sometimes  be 
swayed  by  passion,  may  sometimes  be 
misled,  may  sometimes  be  influenced  by 
popular  clamour  and  sometimes  by  other 
causes 

Mr.  Fraser. — By  Cabinet  influences. 

Mr.  BARTON.— Still,  in  matters  of  that 
kind,  which  concern  their  relations  towards 
the  highest  officers  of  the  land,  I  have 
always  found  the  votes  and  proceedings  of 
Parliament  perfectly  fair,  and  I  do  not 
think  there  would  be  any  likelihood  of  the 
Commonwealth  Parliament  condemning  a 
Judge  without  giving  him  full  opportunity 
of  being  heard. 

Mr.  Glynn  (South  Australia). — May  I 
suggest  whether  it  would  not  be  advisable 
to  transpose  sub-sections  (1)  and  (2)? 
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Mr.  BARTON.— I  will  move  that  now, 
in  order  to  facilitate  the  amendment  of 
Mr.  Isaacs. 

The  CHAIRMAN.— If  it  is  the  wish  of 
the  committee  I  will  transpose  sub-sections 
(1)  and  (2)  as  a  matter  of  clerical  work.  We 
had  better,  perhaps,  finish  sub-section  (1), 
and  then  transpose  them  afterwards.  I 
will  put  the  question  that  sub-section  (1), 
as  it  now  stands,  stand  part  of  the  clause. 

Sub-section  (1)  was  agreed  to. 

Sub-sections  (1)  and  (2)  were  then  trans- 
posed. 

The  CHAIRMAN.— The  question  now 
is  that  sub-section  (2)  stand  part  of  the 
clause. 

Mr.  ISAACS  (Victoria). — I  am  quite 
willing  to  accept  the  view  of  the  leader  of 
the  Convention,  and  after  the  sense  of  the 
Convention  is  taken  to  leave  it  to  the  Draft- 
ing Committee  to  carry  out  the  intention. 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  be  sure  that  the  sense  of 
the  Convention  is  with  the  view  I  hold 
with  my  honorable  friend  (Mr.  Isaacs). 
W'e  can  take  the  decision  of  the  commit- 
tee on  the  word  "not."  If  we  keep  the 
word  "  not "  in,  we  will  take  it  that  the 
amendment  is  carried. 

Mr.  GLYNN  (South  Australia).— Why 
not  join  sub-sections  (2)  and  (3),  as  is  done 
in  Canada. 

Mr.  Isaacs. — That  is  what  I  first  pro- 
posed, but  I  am  willing  to  leave  it  to  the 
Drafting  Committee  to  determine  how  it 
shall  be  done. 

Mr.  GLYNN. — This  matter  was  most 
amply  thrashed  out  in  Adelaide,  and  Mr. 
Higgins'  suggestion  to  give  this  power  to 
the  Federal  Parliament  was  not  agreed  to. 

Mr.  KINGSTON  (South  Australia).— 
I  understand  that  the  proposal  is  this — 
that  whilst  you  provide  that  the  Judges 
shall  hold  their  office  during  good  be- 
haviour, the  question  of  misbehaviour  or 
incapacity  has  to  be  referred  to  the  Federal 
Parliament  for  final  finding. 

Mr.  FRASER  (Victoria).— If  Parlia- 
ment has  to  decide  on  the  misbehaviour, 
you  may  as  well  strike  out  the  other  part 


of  the  provision  altogether,  because  it  is  a 
mere  subterfuge. 

Mr.  Isaacs.— Oh! 

Mr.  FRASER. — I  mean  to  say  that 
possibly  it  may  be  a  mere  subterfuge. 
Parliament  may  decide  on  incomplete 
evidence,  and,  as  far  as  I  can  see,  the 
Judges  will  not  have  the  opportunity  of 
appearing  and  defending  themselves  before 
Parliament.  Parliament  may  come  to  a 
hasty  decision.  If  you  make  the  clause 
provide  that  the  resolution  of  both  Houses 
must  be  passed  in  two  sessions  of  Parlia- 
ment, there  will  be  some  safeguard,  but  to 
have  it  passed  in  one  session,  perhaps  at 
the  behest  of  popular  clamour,  would 
render  the  position  of  the  Judges  of  the 
High  Court  of  the  Commonwealth  in- 
secure. 

Sir  GEORGE  TURNER  (Victoria).— I 
have  heard  so  many  statements  lately  with 
regard  to  what  the  Federal  Parliament 
may  or  may  not  do  that  I  am  beginning 
to  doubt  whether  we  are  taking  a  wise 
step  in  creating  the  Parliament  at  all.  It 
seems  to  me  that  we  are  suspecting  that 
it  is  a  Parliament  which,  the  moment  it 
|  comes  into  existence,  is  going  to  do  every- 
thing that  is  wrong  and  improper  and 
nothing  that  is  right.  Mr.  Fraser  appears 
to  be  in  grave  doubt  as  to  whether  the 
Judges  of  the  High  Court  of  the  Common- 
wealth will  get  any  fair  play,  in  the  event 
of  being  charged  with  misbehaviour  or  in- 
capacity, and,  indeed,  as  to  whether  they 
will  have  a  chance  of  being  heard  at  all. 
Now,  can  we  imagine  a  deliberative  body 
like  the  Parliament  of  the  Commonwealth 
removing  one  of  the  Judges  of  the 
Federal  Court  unless  on  the  strongest 
possible  grounds,  and  for  the  best  possible 
reasons,  and  after  having  given  every- 
body the  fullest  opportunity  of  being 
heard  on  every  point  in  question  ?  Surely 
we  cannot  for  a  moment  imagine  that 
any  body  called  into  existence  to  carry 
out  the  affairs  of  the  Federation  would 
ever  think  of  taking  any  step  to  remove 
a  Judge  without  giving  him  a  full  oppor- 
tunity of  being  heard  1 
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Mr.  Fraser. — It  is  only  a  majority  in 
either  House,  and  the  majority  may  be 
only  one  in  either  House. 

Sir  GEORGE  TURNER. —It  is  a  matter 
for  the  majority  in  both  Houses  to  de- 
termine, and  then  the  Governor-General 
in  Council  has  to  carry  it  out. 

Mr.  McMillan. — The  whole  system  is 
to  secure  the  independence  of  the  Judges. 

Mr.  Reid. — The  object  is  to  make  the 
Judges  independent. 

SirGEORGETURNER.— Undoubtedly. 

Mr.  Reid. — And  that  would  do  so. 

Sir  GEORGE  TURNER.  — Yes  ;  the 
object  is  to  make  the  Judges  independent, 
but  not  independent  to  such  a  degree 
that  they  cannot,  if  just  cause  be  shown, 
be  controlled.  Surely  if  a  Judge  had  lost 
his  brain  altogether,  Parliament  would  not 
allow  him  to  continue  to  sit  on  the  bench 
and  carry  out  the  duties  of  his  judicial 
office.  Such  a  thing  might  be  done  if 
there  is  no  provision  of  this  kind  in  the 
Bill. 

Mr.  Reid. — And  if  a  Judge  lost  his 
brain,  he  would  be  the  last  man  to  believe 
it. 

Sir  GEORGE  TURNER.— There  is  no 
doubt  of  that,  because  many  of  those  who 
are  confined  in  our  hospitals  for  the  insane 
are  perfectly  certain  that  they  ought  not 
to  be  there. 

Mr.  Symon. — They  are  perfectly  certain 
that  all  the  world  is  mad  except  them- 
selves. 

Sir  GEORGE  TURNER.  — That  is 
generally  the  feeling  of  those  unfortunate 
individuals.  Now,  what  we  desire  is  that 
while  the  Judges  shall  have  an  absolutely 
safe  position  as  long  as  they  carry  out 
their  duties,  if  it  is  found  that  they  are 
guilty  of  such  gross  misbehaviour  that 
they  ought  not  to  remain  on  the  judicial 
bench,  or  if  it  is  found  that  they  are  in- 
capable of  carrying  out  their  duties,  then 
some  body,  some  tribunal,  must  be  able 
to  remove  them,  in  the  interests  of  the 
Federation,  in  the  interests  of  the  people. 
Well,  we  are  prepared  to  place  that  trust 
in  the  hands  of  the  Federal  Parliament, 


and  I  venture  to  suggest  that  we  shall 
meet  the  difficulty  if  we  make  the  clause 
read — 

Shall  not  be  removed  except  by  the  Governor- 
General  in  Council  upon  an  address  in  both 
Houses  of  Parliament  in  the  same  session  pray- 
ing for  such  removal  on  the  ground  of  misbe- 
haviour or  incapacity. 

That  will  make  it  perfectly  plain  that  a 
Judge  is  not  to  be  removed  unless  he  has 
been  guilty  of  some  misbehaviour — reck- 
less behaviour  that  will  mean — or  unless 
he  is  incapacitated  from  carrying  out  his 
duties,  and  it  will  also  make  it  perfectly 
clear  and  certain  that  if  the  two  Houses  of 
Parliament  and  the  Governor-General  in 
Council  come  to  the  conclusion  that  either 
of  those  things  has  arisen  no  other  tribu- 
nal shall  be  required  to  finally  determine 
the  matter. 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  know  whether  it  is  or  is  not 
the  desire  of  Mr.  Isaacs  and  Sir  George 
Turner  that  the  address  of  the  two 
Houses  of  Parliament  should  state  on  its 
face  that  the  removal  of  a  Judge  is  de- 
sired because  his  misbehaviour  or  incapa- 
city has  been  proved?  That  would  in- 
sure the  Judge  ,  having  a  hearing.  It 
seems  to  me  that  the  introduction  of 
those  words  might  be  a  greater  safeguard 
to  the  Judge,  while  it  would  prevent 
Parliament  from  lapsing  into  any  mis-trial 
of  the  matter. 

The  CHAIRMAN.— I  shall  put  the 
question  in  the  manner  suggested  by  the 
Legislative  Assembly  of  New  South  Wales 
and  the  Legislative  Council  of  Tasmania. 
It  is  the  same  amendment  as  is  suggested 
by  Sir  George  Turner.  The  question  is 
that  the  words  "  for  misbehaviour  and 
incapacity  and  then  only  "  proposed  to  be 
struck  out  stand  part  of  the  sub  section. 
If  these  are  omitted,  the  other  words  can 
then  be  inserted  at  the  end  of  the  clause. 

Mr.  SYMON  (South  Australia).— I  shall 
be  found  supporting  the  amendment  as  in- 
dicated by  my  friend  (Sir  George  Turner). 
I  do  not  think  that  any  of  us  desire  now 
or  ever  have  desired  that  the  removal  of 
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any  Judge  should  be  upon  other  grounds 
than  misbehaviour  or  incapacity,  and  I  do 
not  believe  any  of  us  would  desire  to  see 
on  the  bench  of  the  High  Court  or  of  any 
other  court  in  the  Commonwealth  a  Judge 
occupying  his  position,  and  attempting  to 
discharge  his  duties,  if  he  was  chargeable 
with  either  of  these  matters.  The  only 
point  is  whether  the  final  decision  of  the 
question  should  be  left  to  the  body  de- 
scribed in  the  clause,  namely,  the  Senate 
and  the  House  of  Representatives,  fol- 
lowed by  the  Governor-General  in  Council. 
I  entirely  agree  that  they  ought  to  be  the 
complete  and  final  judges  of  the  matter. 
It  would  be  impossible  and  absurd  that 
there  should  be  an  appeal  to  the  tribunal 
of  which  the  accused  Judge — if  I  may  use 
the  expression— was  a  member ;  because 
he  would  continue  to  be  nominally  a  mem- 
ber of  the  bench  until  his  formal  removal 
from  it.  I  do  not  think  any  of  us  could 
contemplate  such  a  state  of  things  as  that 
would  produce  with  equanimity  or  satis- 
faction. On  the  other  hand,  I  do  not  agree 
with  honorable  members  who  think  that 
the  Senate  and  House  of  Representatives 
should  unite  together  for  the  purpose  of 
removing  a  Judge  upon  other  grounds 
than  those  of  incapacity  and  misbehaviour. 
Therefore,  I  am  perfectly  content  to  leave 
the  final  decision  to  them.  In  the 
United  States  a  Judge  is  removed  upon 
impeachment  before  the  Senate. 

Sir  William  Zeal. — That  gives  him  a 
right  to  defend  himself,  which  he  would 
not  have  here. 

Mr.  McMillan. — Will  the  Executive 
have  power  to  suspend? 

Mr.  SYMON.— It  will  have  an  implied 
power  of  suspension.  My  honorable  friend 
(Sir  William  Zeal)  speaks  of  the  necessity 
of  securing  to  an  accused  an  opportunity  to 
defend  himself,  but  I  am  satisfied  that  the 
Federal  Parliament  would  give  an  accused 
Judge  the  amplest  opportunity  to  do  that. 

Sir  William  Zeal. — Well,  no  provision 
is  made  for  that. 

Mr.  SYMON. — There  is  no  necessity 
for  such  a  provision.  The  principle  is 
{Mr.  Symon. 


inherent  in  every  British  conscience,  and 
in  every  British  breast.  I  do  not  think  the 
Federal  Parliament  will  turn  renegade  to 
the  principle  of  the  British  Constitution 
and  refuse  a  hearing  to  an  accused.  I 
support  the  amendment,  and  I  hope  that 
the  modification  suggested  by  the  leader 
of  the  Convention  will  be  adopted. 

The  amendment  to  omit  the  words  "for 
misbehaviour  or  incapacity  and  then  only  " 
was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  words  "  upon  the  grounds  of  proved 
misbehaviour  or  incapacity  "  be  added  to  the 
sub-section. 

Mr.  KINGSTON  (South  Australia).— 
We  want  to  make  it  perfectly  clear  that 
the  decision  of  the  Houses  as  regards  the 
matter  of  fact  shall  be  conclusive.  I 
would,  therefore,  suggest  to  the  leader  of 
the  Convention  whether  we  might  not 
make  the  amendment  read — "upon  the 
ground  of  misbehaviour  or  incapacity, 
proved  to  the  satisfaction  of  such  Houses." 

Mr.  REID. — I  do  not  think  the  word 
"proved"  is  necessary,  because  the  two 
Houses  would  not  adopt  addresses  unless 
they  considered  the  misconduct  proved. 

Mr.  Barton. — There  might  be  a  defect 
in  their  method  of  arriving  at  a  con- 
clusion. 

Mr.  ISAACS  (Victoria). — I  understand 
that  the  Drafting  Committee  will  not  be 
bound  by  the  form  of  words  adopted  by  us 
now,  and  that  if  the  amendment  is  carried 
they  will  frame  the  clause  using  such 
language  as  they  think  will  meet  our  in- 
tention, and  insuring  that  the  addresses 
shall  not  be  passed  except  because  of 
what  Parliament  believes  to  be  misbe- 
haviour or  incapacity,  and  that  the  finding 
of  the  two  Houses  shall  be  unchallengeable. 

Mr.  Symon. — Hear,  hear. 

The  amendment  was  agreed  to. 

Sub-section  (4)  was  agreed  to,  and  the 
clause,  as  amended,  was  agreed  to. 

Clause  73.— The  judicial  power  shall  extend 
to  all  matters— (1)  Arising  under  this  Constitu- 
tion or  involving  its  interpretation.     ...» 
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Mr.  ISAACS  (Victoria). —There  is  a 
word  at  the  beginning  of  the  clause  about 
which  I  should  like^  some  information  from 
a  member  of  this  Judiciary  Committee. 
The  word  "  matters  "  seems  to  me  a  very 
wide  expression.  Of  course  it  is  necessary 
that  the  expression  should  be  wide,  but  I 
am  not  quite  clear  as  to  the  full  extent  of 
its  meaning.  I  presume  that  when  we 
come  to  questions  arising  under  the  Con- 
stitution the  term  will  be  restricted  to 
such  subjects  as  are  really  judicial  mat- 
ters. In  the  United  States  Constitution 
the  words  used  are  "judicial  cases."  The 
question  may  arise  as  to  whether  the  term 
"matters"  may  not  include  matters  par- 
taking of  a  political  nature.  I  should  be 
very  glad  if  some  of  my  honorable  friends 
would  enlighten  me  upon  this  question. 

Mr.  Barton. — It  is  a  good  thing  to  have 
a  wide  expression. 

Mr.  ISAACS. — Yes,  so  long  as  the  ex- 
pression is  not  too  wide.  Questions  have 
arisen  in  the  United  States  as  to  the  right 
of  the  court  to  interfere  in  matters  which 
are  strictly  political. 

Mr.  O'Connor. — The  court  can  only 
adjudicate  according  to  fixed  principles  of 
law. 

Mr.  ISAACS. — Yes,  but  this  is  a  very 
wide  expression,  and  one  worthy  of  con- 
sideration. I  have  tried  to  think  of  a  word 
which  would  satisfy  me  better,  but  I  have 
not  been  able  to  do  so. 

Mr.  SYMON  (South  Australia).  — My 
honorable  and  learned  friend  puts  both 
sides  of  a  case  so  well  that  he  often 
answers  his  own  questions,  and  I  think  he 
has  done  so  in  this  instance.  We  want 
the  very  widest  word  we  can  procure  in 
order  to  embrace  everything  which  can 
possibly  arise  within  the  ambit,  of  what 
are  comprised  under  the  sub-section.  As 
my  honorable  and  learned  friend  will  see, 
it  would  be  of  no  use  to  adopt  the  word 
"  case  "  or  "  controversy." 

Mr.  Higgins. — It  may  be  held  that  there 
must  be  a  plaintiff  and  a  defendant. 

Mr.  SYMON.— Yes ;  I  was  going  to 
indicate    that.       In    the    United    States 


Constitution  the  words  "cases  and  con- 
troversies "  are  used.  Is  the  word  "matters" 
used  there  ? 

Mr.  Isaacs.— No.  I  think  "cases"  is 
used  in  one  place  and  "controversies"  in 
another. 

Mr.  SYMON. — I  think  we  are  using  the 
best  word  here.  The  word  "  matters " 
merely  indicates  the  scope  within  which 
the  judicial  power  is  to  be  exercised,  but 
no  matter  can  be  dealt  with  until  it  comes 
before  the  authorities  in  the  form  of  a 
case  or  some  judicial  process  which  will  be 
regulated  by  the  Judiciary  Acts.  It  does 
not  strike  me  that  the  word  is  too  wide. 

Dr.  QUICK  (Victoria).— The  view  taken 
by  the  Attorney -General  of  Victoria  has  also 
suggested  itself  to  me.  The  fear  that  this 
word  might  give  the  Supreme  Court  power 
in  quasi-political  cases  is  not  altogether 
without  foundation.  What  would  there 
be  to  prevent  the  Government  of  the 
country  from  going  to  the  Supreme  Court 
under  this  section  on  their  own  motion  to 
obtain  an  ex  parte  interpretation  of  the 
Constitution  1  That  is  guarded  against  in 
the  United  States  Constitution,  which  says 
that  the  judicial  power  "shall  extend  to 
all  cases  in  law  and  equity  arising  under 
this  Constitution."  The  United  States 
court  has  no  jurisdiction  except  where 
there  is  a  plaintiff  and  a  defendant,  and 
both  sides  of  the  case  are  represented. 
The  words  used  here  are  "  shall  extend 
to  all  matters."  I  think  that  the  use  of 
those  words  affords  ground  for  the  appre- 
hension expressed  by  the  Attorney-General 
of  Victoria  that  the  construction  might  be 
made  too  wide,  and  might  give  the  court 
jurisdiction  in  matters  which  were  not 
cases. 

Mr.  Symon. — It  could  not. 

Dr.  QUICK.— What  would  there  be  to 
prevent  the  Federal  Government  from 
going  to  the  Supreme  Court  ex  parte  and 
asking  for  an  interpretation  of  the  Con- 
stitution ?  On  the  other  hand,  the  use  of 
the  word  "  cases"  would  confine  the  juris- 
diction of  the  Supreme  Court  to  cases  to 
which  there  were  parties. 
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Mr.  GLYNN  (South  Australia).— I  do 
not  think  there  is  any  danger  of  the  Su- 
preme Court  being  asked  to  decide  upon 
a  political  matter.  In  the  Privy  Council 
Act  the  word  "  matters"  is  used,  but  it 
has  been  decided  that  matters  of  policy 
cannot  be  referred  to  the  council.  The 
word  "  matters  "  was  decided  upon  by  the 
Judiciary  Committee  after  a  long  dis- 
cussion, and  we  there  had  the  help  of  two 
laymen.  I  would,  however,  draw  attention 
to  sub-section  (8),  where  there  is  the  only 
possibility  of  ambiguity.  The  clause 
provides  that — 

The  judicial  power  shall  extend  to  all 
matters  between  states. 

I  think  that  provision  ought  to  be  qualified 
in  some  way. 

.  Mr.  Isaacs. — Higher  up  there  is  a  sub- 
section relating  to  matters  "  arising  under 
any  treaty." 

Mr.  GLYNN. — I  think  that  sub-section 
should  be  struck  out,  because  the  power 
of  the  Judiciary  cannot  extend  to  a 
treaty. 

Mr.  Barton. — I  think  the  word  "matters" 
means  such  matters  as  can  arise  for  judicial 
determination. 

The  sub-section  was  agreed  to. 

Sub-section  (2)  was  agreed  to. 

Sub-section  (3). — Arising  under  any  treaty. 

Mr.  GLYNN  (South  Australia).— I 
would  point  out  that  the  judicial  power 
cannot  extend  to  a  treaty.  I  think  this 
sub-section  should  be  struck  out.  The 
court  cannot  decide  upon  a  treaty, 
otherwise  it  might  abrogate  the  Im- 
perial law  or  polity  upon  the  question  at 
issue. 

Mr.  SYMON  (South  Australia).— Some 
day  hereafter  it  may  be  within  the  scope 
of  the  Commonwealth  to  deal  with  matters 
of  this  kind,  and  why  should  it  be  neces- 
sary to  amend  the  Constitution  in  order 
to  give  the  express  power  %  It  cannot  do 
any  harm  to  leave  this  provision  in  the 
clause. 

Mr.  Reid. — A  treaty  might  be  made  in 
regard  to  the  control  of  the  rivers  by  New 


South  Wales,  Victoria,  and  South  Aus- 
tralia. 

Mr.  SYMON.— Quite  so  ;  or  the  Com- 
monwealth may  have  control  of  treaties 
having  relation  to  the  South  Seas  or 
some  parts  of  the  East.  This  provision 
may  be  necessary  at  some  future  time, 
and  for  that  reason  I  think  we  should 
leave  it  in  the  clause. 

The  sub-section  was  agreed  to. 

Sub-sections  (4)  and  (5)  were  agreed 
to. 

Sub-section  (6). — In  .which  the  Common- 
wealth, or  a  person  suing  or  being  sued  on 
behalf  of  the  Commonwealth,  is  a  party. 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  call  the  attention  of  the 
committee  to  this  sub- section,  and  to  ask 
for  a  consideration  of  the  points  whether 
it  gives  any  right  or  action  in  substitution 
of  a  petition  of  right  against  the  Common- 
wealth 1  If  it  does  not,  what  does  it  mean  1 
The  Commonwealth  will  under  this  pro- 
vision take  the  place  of  the  Crown.  In 
parts  of  the  Bill  the  term  "Crown"  is 
used  in  contradistinction  to  the  word 
"Commonwealth,"  but  in  other  parts  of 
the  Bill  the  terms  are  synonymous.  You 
cannot  abrogate  the  laws  as  to  a  petition 
of  right  by  implication.  I  would  ask 
whether,  under  this  provision,  an  action 
for  torts  or  contract  might  be  maintained 
against  the  Commonwealth  without  a 
petition  of  right  1 

The  sub-section  was  agreed  to. 

Sub-section  (7). — In  which  a  writ  of  mandamus 
or  prohibition  is  sought  against  an  officer  of  the 
Commonwealth. 

Mr.  BARTON  (New  South  Wales).— 
The  doubt  I  had  about  this  sub-section 
has  been  increased  by  what  Mr.  Isaacs 
has  just  said  to  me.  The  question  is 
whether  the  words  "  a  writ  of  mandamus 
or  prohibition  "  are  not  rather  words  of 
limitation  that  might  be  held  to  exclude 
other  proceedings  which  might  become 
equally  necessary  on  behalf  of  or  against 
the  Commonwealth,  such,  for  instance,  as 
an  injunction  or  a  writ  of  habeas  corpus. 
I   put    it  to    Mr.    Symon  whether   these 
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words  may  not  operate  as  a  limitation  in 
what  we  agree  is  a  very  widely-drawn 
clause?  The  bulk  of  the  words  of  this 
clause  come  from  the  American  Consti- 
tution. 

Mr.  SYMOK— We  want  to  make  this 
clause  as  wide  as  possible,  and  I  do  not 
think  the  words  referred  to  will  operate  as 
a  limitation.  They  wrere  intended  to  direct 
attention  to  the  fact  that  the  judicial 
power  of  the  High  Court  was  to  deal  with 
these  matters  of  mandamus  and  prohibi- 
tion, and  it  seems  to  me  it  would  be  safer 
to  leave  them  in  than  to  take  them  out. 

Mr.  ISAACS  (Victoria).— The  view  of 
the  leader  of  the  Convention  is  right. 
I  do  not  think  that  these  words  are  in  the 
American  Constitution.  I  have  before  me 
section  2  of  Article  3,  and  looking  at  it 
hurriedly  I  do  not  see  the  same  provision 
there. 

Mr.  Barton. — I  fancy  it  is  in  some  part 
of  the  American  Constitution. 

Mr.  ISAACS. — I  do  not  know  where 
else  it  would  be.  I  should  say  that  if  we 
put  in  these  words  the  inference  will  be 
irresistible  that  if  they  had  not  been  put  in 
the  court  would  not  have  had  this  power. 
If  we  trust  certain  classes  of  cases  to  the 
Federal  Court,  the  mode  of  enforcing  its 
decrees  will  be  necessarily  included  within 
its  powers.  Whether  that  power  is  effectu- 
ated by  a  mandamus,  or  a  prohibition,  or 
an  injunction,  or  a  writ  of  habeas  corpus, 
is  a  matter  for  the  court's  jurisdiction  or 
for  provision  by  the  Federal  Parliament. 
I  think  I  am  safe  in  saying  that  the  power 
is  not  expressly  given  in  the  United 
States  Constitution,  but  undoubtedly  the 
court  exercises  it.  In  a  recent  and  most 
interesting  case  in  the  United  States,  that 
of  in  re  Debs,  the  court  had  no  hesitation 
in  issuing  an  injunction.  If  an  injunction 
were  asked  for  here  the  court  might  ask 
why  the  words  "mandamus  or  prohibi- 
tion" had  been  inserted  in  this  clause. 

Mr.  Dobson. — What  words  would  you 
put  in  1 

Mr.  ISAACS. — I  would  not  put  in  any 
words. 
[21] 


Mr.  Higgixs.  —  This  provision  was  in  the 
Bill  of  1891,  and  I  thought  it  was  taken 
from  the  American  Constitution. 

Mr.  ISAACS. — In  my  opinion  it  would 
be  better  to  omit  the  sub-section. 

The  sub-section  was  struck  out. 

Sub-section  (8)  was  agreed  to. 

Sub-section  (9). — Relating  to  the  same  subject- 
matter  claimed  under  the  laws  of  different 
states. 

Mr.  REID  (New  South  Wales).— I  do 
not  know  whether  there  will  be  any  diffi- 
culty in  connexion  with  this  sub-section. 

Mr.  Barton. — It  is  in  the  American 
Constitution. 

Mr.  REID. — The  words  are  very  wide, 
and  might  they  not  include  a  case  which 
did  not  fall  within  the  jurisdiction  of  the 
court  naturally,  but  in  which  jurisdiction 
was  sought,  simply  on  the  ground  that 
two  or  more  states  happened  to  have  a 
claim  to  the  same  thing?  For  instance,  I 
do  not  know  whether  our  friends  might 
not,  under  these  general  words,  bring  in 
the  water  rights  question. 

Mr.  Isaacs. — It  is  all  governed  by  the 
word  "  matter." 

Mr.  REID. — That  is  a  wonderful  word. 
The  word  "matter"  occurs  in  sub-section 
(9).  I  think,  under  these  circumstances 
and  for  the  admirable  reason  suggested 
by  the  honorable  member,  I  need  not 
pursue  the  matter  further. 

Dr.  QUICK  (Victoria).— Would  it  not 
be  advisable  to  insert  in  this  clause  words 
giving  the  Federal  Court  power  to  deter- 
mine questions  of  boundary  disputes  be- 
tween the  various  colonies  ?  1  do  not 
know  whether  such  a  power  is  given  by 
sub-section  (8). 

Mr.  Barton.  —  The  words  are  wide 
enough  for  it. 

Dr.  QUICK. — Of  course  a  boundary 
dispute  could  not  arise  under  the  Consti- 
tution, or  under  any  legislation  proceeding 
from  the  Federal  Parliament.  What  the 
meaning  of  the  words  "between  states"  is 
I  am  at  a  loss  to  understand,  because  sub- 
sections (1)  and  (2)  point  to  disputes  arising 
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under  the  Constitution  or  under  any  laws 
made  by  the  Parliament. 

Mr.  Barton. — This  is  similar  to  the 
power  in  the  American  Constitution,  which 
is  described  as  "controversies  between  two 
or  more  states."  It  was  thought  that  the 
words  "two  or  more"  were  unnecessary. 

Dr.  QUICK. — It  would,  I  think,  be  wise 
to  give  the  court  power  to  deal  with  boun- 
dary disputes.  Disputes  may  arise  in  the 
future  of  greater  magnitude  than  any  that 
have  arisen  in  the  past. 

Mr.  Barton. — Does  not  the  honorable 
member  think  that  the  words  "between 
states"  cover  it? 

Dr.  QUICK.— I  do  not  think  so.  What 
law  would  it  be  decided  by  ? 

The  sub-section  was  agreed  to. 

Clause  73,  as  amended,  was  agreed  to. 

Clause  74. — The  High  Court  shall  have  juris- 
diction, with  such  exceptions  and  subject  to 
such  regulations  as  the  Parliament  may  from 
time  to  time  prescribe,  to  hear  and  determine 
appeals  from  all  judgments,  decrees,  orders, 
and  sentences  of  any  other  Federal  Court,  or 
court  exercising  federal  jurisdiction,  or  of  the 
Supreme  Court  of  any  state,  whether  any  such 
court  is  a  court  of  appeal  or  of  original  juris- 
diction;  and  the  judgment  of  the  High  Court 
in  all  such  cases  shall  be  final  and  conclusive. 

Until  the  Parliament  otherwise  provides, 
the  conditions  and  restrictions  on  appeals  to  the 
Queen  in  Council  from  the  Supreme  Courts  of 
the  several  states  shall  be  applicable  to,  appeals 
from  them  to  the  High  Court. 

Amendment  suggested  by  the  New 
South  Wales  Parliament — 

After  "jurisdiction'  (line  1),  insert  "where 
the  parties  consent." 

Mr.  CARRUTHERS  (New  South  Wales). 
— This  amendment  opens  up  the  whole 
subject  of  appeals  to  the  Privy  Council, 
and  I  think  I  may  fairly  ask  the  leader 
of  the  Convention  to  postpone  the  con- 
sideration of  the  clause  until  after  lunch. 

Mr.  BARTON. — I  have  no  objection. 

[The    Chairman    left   the  chair  at  Jive 
minutes  to  one  o'clock  p.m.     The  committee 
resumed  at  two  p.m."] 
[Dr.  Quick 


Mr. CARRUTHERS  (New  South  Wales). 
— The  proposal  of  the  New  South  Wales 
Parliament,  shortly  stated,  is  one  which 
will  preserve  the  right  of  appeal  to  the 
Privy  Council,  unless  the  parties  divest 
themselves  of  that  right  of  appeal  by 
mutual  consent.  It  simplifies  the  procedure 
as  against  other  proposals  where  the  right 
of  appeal  is  maintained,  in  that  no  addi- 
tional hurdle  for  litigants  to  have  to  over- 
come is  created.  That  is  to  say,  if  the 
parties  choose  to  let  their  case  be  decided 
by  the  High  Court  of  Appeal  in  the 
colonies,  there  will  be  no  appeal  to  the 
Privy  Council. 

Mr.  Isaacs. — You  would  want  the 
consent  of  both  parties. 

Mr.  CARRUTHERS.— If  either  party 
objects,  then  the  appeal  will  have  to  go 
to  the  Privy  Council.  It  will  commend 
itself  to  honorable  members  in  this  re- 
spect: That  if  we  are  going  to  have  an 
additional  Court  of  Appeal  constituted  in 
Australia,  having  the  Privy  Council  as  the 
final  Court  of  Appeal,  it  will  simply  mean 
adding  to  the  expense  of  litigation,  making 
it  impossible  for  men  of  comparatively 
moderate  means  to  undergo  the  expense  of 
pursuing  their  case  from  court  to  court. 
It  will  simply  be  the  means  of  creating 
another  court,  in  which  litigants  will  not 
have  finality,  but  in  which  lawyers  will 
have  full  play  for  their  faculties. 

Mr.  Isaacs. — But  that  is  not  proposed ; 
that  is  guarded  against. 

Mr.  CARRUTHERS.— This  proposal  at 
any  rate  has  this  merit,  that  it  does 
not  create  an  additional  court  to 
those  which  litigants  have  now  to  face. 
There  will  be  but  one  Court  of  Appeal, 
and  that  court,  wherever  it  may  be,  the 
Privy  Council  or  the  Court  of  Appeal  in 
the  colonies,  will  be  a  final  Court  of  Appeal. 
I  would  never  vote  for  any  proposal  which 
made  litigation  filter  through  the  Su- 
preme Courts  of  the  various  colonies, 
through  the  High  Court  of  the  Federation, 
and  finally  leaving  a  right  of  appeal  to 
the  Privy  Council.  That  would  be  mul- 
tiplying  law,    and   as    a   community   we 
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should  have  no  ultimate  decision  better 
than  we  have  at  the  present  time.  This 
proposal  is  followed  by  consequential 
amendments  later  on,  which  will  give  effect 
to  the  whole  view  which  I  have  shortly 
summarized.  I  have  always  been  in 
favour  of  the  preservation  of  this  right  of 
appeal  to  the  Privy  Council.  Listening  to 
the  debate  which  took  place  this  morning 
my  views,  if  it  were  possible  to  strengthen 
them,  were  very  much  strengthened  by 
hearing  the  arguments  of  Mr.  Symon,  Mr. 
Isaacs,  and  others  in  favour  of  having  the 
colonial  court,  the  High  Court,  so  consti- 
tuted as  to  place  it  above  the  possibility 
of  political  or  parliamentary  influence,  so 
as  to  make  it  in  truth  the  guardian  of  our 
Constitution,  impervious  to  all  outside  in- 
fluence from  the  other  component  parts  of 
the  Constitution  itself.  You  will  never 
get  a  court  so  free  from  these  influences 
which  render  it  liable  to  attack,  so  free 
from  local  bias  and  control,  either  by  the 
Legislature  or  the  Executive,  as  the  Privy 
Council  is.  We  can  never  imagine  that 
the  Privy  Council  will  be  influenced  by 
the  state  of  parties  in  Federated  Aus- 
tralia. 

Mr.  Symon. — Nor  have  you  any  right  to 
imagine  it  in  respect  to  the  High  Court. 

Mr.  CARRUTHERS.— We  can  never 
imagine  that  a  Government  will  swamp 
the  Privy  Council ;  we  can  never  imagine 
that  such  an  occurrence  could  take  place 
as  in  America,  which  led  to  a  judicial 
scandal.  The  Privy  Council  will  be,  in 
all  truth,  the  bulwark  of  our  Constitution, 
being  so  far  removed  from  the  party  con- 
flicts and  those  things  which  create  party 
conflicts  in  Federated  Australia.  If  hon- 
orable members  argue,  as  no  doubt  they 
will  argue,  that  it  is  necessary  to  have 
a  strong  court  in  the  colonies  as  the 
guardian  of  the  Constitution,  I  do  not 
know  of  any  court  that  can  be  constituted 
which  will  be  so  strong  as  that  great 
Appeal  Court — the  Privy  Council — which 
is  so  far  removed  from  those  things  which 
are  an  element  of  weakness  in  any  Aus- 
tralian court.     But  I  go  on  very  much 


higher  grounds  than  the  mere  thought 
of  safeguarding  our  Constitution.  I  am 
reminded  that  the  resolutions  which  we 
have  passed,  this  Bill  which  we  are 
now  framing,  and  the  union  which  we 
are  hoping  to  consummate,  declare  that 
this  is  to  be  a  union  under  the  Crown. 
We  reserve  to  ourselves  the  right  to 
make  laws,  but  before  those  laws  can 
become  operative  they  have  to  go  to  the 
Queen  for  her  assent.  We  are  not  deny- 
ing to  the  Crown  the  right  of  refusing  to 
ratify  the  legislation  passed  by  the  Parlia- 
ment under  this  Bill.  We  have  reserved 
to  the  Crown  the  right  of  giving  or  with- 
holding its  assent  to  that  legislation.  In 
every  respect,  except  this  one,  we  have 
been  careful,  in  framing  this  Constitution, 
to  keep  the  spirit  of  the  text  up  to  the 
words  that  "  it  shall  be  a  union  under  the 
Crown."  Here  is  the  most  manifest  of  all 
the  links  which  have  bound  us  in  the  past, 
and  up  to  the  present  time  still  bind  us, 
to  the  Crown.  This  is  the  one  tangible 
and  visible  element  of  union  now  between 
these  colonies  and  the  mother  country. 

Mr.  Symon. — It  is  simply  a  court. 

Mr.  CARRUTHERS.— We  know  that 
our  Governors  have  no  real  practical 
power  ;  this  is  the  only  other  visible  link 
connecting  us  with  the  old  country.  As 
far  as  our  laws  are  concerned,  we  have  no 
link  so  tangible  and  visible  as  the  link 
which  binds  our  Judiciary  here  to  the 
Judiciary  of  the  mother  country. 

Mr.  Symon. — Would  not  the  link  be  the 
same  if  the  Lords  Justices  were  the  Court 
of  Appeal  ? 

Mr.  CARRUTHERS.— Of  course  the 
link  would  be  the  same,  so  long  as  the 
court  were  constituted  by  the  Queen  as 
the  Appeal  Court  of  the  empire.  I  do 
not  say  the  Privy  Council  is  composed  as 
well  as  it  might  be.  I  am  not  arguing  as 
to  the  wisdom  which  has  been  shown  in  the 
mother  country  in  constituting  this  coun- 
cil as  the  Appellate  Court  for  the  empire. 
I  say  that  the  Privy  Council,  and  the 
right  of  appeal  to  the  Queen  in  Counci- 
advised  by  her  law  advisers  there,  is  the 
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one  real  visible  link  that  now  remains 
binding  us  to  the  Crown.  I  do  not  sjn  ,ik 
merely  on  sentimental  grounds,  nor  do  I 
say  that  sentiment  should  override  utility, 
but  sentiment  should  have  a  great  deal  to 
do  with  this  matter,  unless  it  is  shown 
that  the  sentiment  is  founded  on  false 
premises  and  leads  us  to  false  conclu- 
sions. In  the  initiatory  resolutions  we 
resolved  that  there  was  to  be  a  union 
under  the  Crown,  and  we  should,  before 
we  change  that  state  of  things  see  that 
there  is  some  clear  and  manifest  evidence 
to  show  that  the  change  is  desirable.  Has 
such  evidence  been  adduced  ?  There  have 
been  no  petitions  to  us  asking  for  this 
change.  I  defy  any  honorable  member  to 
show  that  there  has  been  since  we  have  had 
representative  government  in  Australia 
any  agitation  which  could  by  any  honor- 
able member,  however  desirous  for  the 
change,  be  termed  widespread,  for  an  altera- 
tion of  this  character. 

Mr.  Higgins. — There  are  very  few  in- 
terested in  the  appeals. 

Mr.  CARRUTHERS.— People  are  satis- 
fied with  this  right  of  appeal  to  the  Privy 
Council.  No  discontent  has  been  created 
by  its  practice  and  operation.  Surely  the 
onus  is  upon  those  who  desire  this  change 
to  show  that  it  is  asked  for  by  the  people, 
■  and  that  it  is  a  change  that  is  warranted. 
Especially  when  we  are  framing  a  Consti- 
tution to  unite  us  under  the  Crown  should 
we  be  very  chary  of  snapping  the  one  last 
visible  link  that  binds  us  to  the  Crown, 
the  more  so  when  that  link  is  one  that 
has  been  felt,  and  felt  agreeably,  by  the 
people  to  be  one  binding  them  to  their 
own  advantage.  I  remember  that  in 
Adelaide  great  stress  was  laid  upon  the 
fact  that  if  we  take  the  right  (as  it  was 
alleged  we  were  taking  it)  to  frame  our 
own  legislation,  to  make  our  own 
laws,  we  should  also  have  the  right 
to  interpret  those  laws.  But  we  do  not 
here  ask  for  the  right  to  frame  our  own 
laws.  Under  this  Bill  it  is  provided  that 
no  law  shall  become  operative  until  the 
Royal  assent  has  been  given  to  it,  and 
[Mr.  Camithers. 


there  is  a  special  power  for  the  reservation 
of  that  Royal  consent.  I  say  that  that  is 
a  right  and  wise  thing  to  provide  for,  that 
no  law  should  become  operative  until  the 
Crown  has  manifested  its  consent  to  it; 
and  if  the  Crown  has  a  right  to  be  con- 
sulted, the  Crown  should  also  have  the 
right  to  interpret  those  laws  upon  the  re- 
quisition of  any  subject  affected  thereby. 
Otherwise,  we  might  have  this  state  of 
affairs — that  the  Royal  assent  is  given  to 
a  law  that,  interpreted  by  some  local 
judicial  body,  is  not  made  to  operate  the 
same  way  as  it  would  appear  to  operate 
when  interpreted  by  the  Crown  acting  by 
the  advice  of  its  legal  advisers.  Then,  again, 
we  have  great  emphasis  laid  on  the  fact 
that  this  Constitution  would  not  abridge 
the  right  or  liberty  of  any  subject  of  the 
Queen  in  these  colonies,  but  would  rather 
enlarge  them.  I  say  that  it  is  abridging 
the  privileges  of  a  subject  of  the  Queen 
when  you  take  away  from  that  subject  a 
right  he  had  always  had  up  to  the  present 
time  of  going  to  the  fountain-head  of  jus- 
tice and  petitioning  for  justice  to  be  meted 
out  to  him  from  that  source. 

Mr.  Symon. — But  you  are  giving  him  a 
better  right  in  lieu  of  it. 

Mr.  CARRUTHERS.— That  is  a  matter 
upon  which  the  honorable  member  holds 
a  strong  opinion,  but  he  has  never  yet 
succeeded  in  showing  me  or  those  others 
who  differ  from  him  in  what  way  the  right 
was  better.  It  does  not  appear  to  me  to 
be  better  to  give  up  going  to  the  fountain- 
head  of  justice  and  to  go  to  some  local 
source  of  justice  instead — a  local  source 
about  which  the  honorable  member  might 
argue  here  from  week's  end  to  week's  end 
without  proving  it  to  be  better  than  the 
present  local  sources  of  justice.  I"  have 
said  so  much  upon  the  point  with  regard 
to  past  practice  and  the  right  which  ought 
not  to  be  curtailed.  I  know  that  this 
proposal  will  be  met  at  once  by  the  objec- 
tion that  carries  a  great  many  people  away 
with  it,  that  the  abolition  of  appeal  to  the 
Privy  Council  will  result  in  cheapening  the 
processes  of  law  by  bringing  the  ultimate 
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decision  nearer  to  the  litigants,  and  making 
it  easier  for  the  poor  man  to  prosecute  an 
appeal.  It  only  requires  a  little  reflection 
to  show  that  no  more  delusive  argument 
could  be  brought  forward  than  that  of 
cheap  law  for  the  poor  man  by  means  of 
a  Federal  Court  of  Appeal. 

Mr.  Higgins. — The  poor  man  never  goes 
to  the  Privy  Council. 

Mr.  O'Connor. — A  man  is  generally  a 
poor  man  when  he  leaves  it. 

Mr.  CARRUTHERS.— We  know  that 
this  Court  of  Appeal  would  not  be  one 
that  would  go  wandering  about  taking- 
justice  to  the  very  doors  of  people.  We 
are  not  likely  to  be  led  away  by  any  argu- 
ment of  that  character.  This  court,  when- 
ever it  is  constituted,  will  sit  in  the  capital 
city  of  the  Federation.  To  that  court, 
wherever  it  may  be  situated,  appellants 
will  have  to  bring  their  cases.  I  ask 
the  representatives  of  Western  Australia 
whether  it  will  be  cheaper  for  their  con- 
stituents to  bring  their  cases  from  Perth 
to  some  inland  town  of  New  South  Wales 
or  Victoria,  or  take  their  cases,  as  now,  to 
London?  Again,  so  far  as  regards  the 
bar  that  will  have  to  be  retained  for  the 
conduct  of  these  cases,  we  know  very  well 
that  when  ca,ses  are  tried  in  London  there 
is  a  choice  not  from  a  bar  of  ten  or  twenty 
or  fifty  members,  but  from  some  thou- 
sands of  men  practising  in  the  city.  A 
litigant  is  not  limited  in  his  choice.  But  if 
the  High  Court  is  constituted  in  the  capital 
city  of  the  Commonwealth  the  possibilities 
— nay,  the  probabilities — are  that  that 
capital  city  will  not  be  one  of  the  great 
cities  in  which  lawyers  now  congregate, 
but  will  be  some  inland  town  selected  far 
away  from  where  the  courts  are  constituted 
at  the  present  time ;  and  the  probabili- 
ties are  that  the  litigants  will  have  to  pay 
very  high  fees  to  get  men  to  leave  their 
practice  at  Melbourne,  Sydney,  or  Adelaide, 
to  conduct  cases  at  the  Federal  Court. 
There  will  also  be  a  very  limited  choice  of 
men  indeed.  Laymen  do  not  need  to  be 
told  that  lawyers'  fees  in  Australia  are  not 
lower  than  fees  in  the  mother  country — I 


go  no  further  than  that  j  and  men  cannot 
expect  to  be  served  by  the  bar  before  the 
High  Court  of  Australia  for  lower  fees 
than  those  for  which  they  would  be  served 
by  the  bar  appearing  before  the  Privy 
Council  at  Westminster.  Therefore,  I 
think,  on  the  score  of  economy,  there  is 
very  little  to  induce  litigants  to  favour 
the  establishment  of  a  High  Court  of 
Australia.  Far  more  expense  is  likely  to  be 
incurred  at  the  local  court,  and  eminent 
barristers  capable  of  taking  these  cases 
will  be  likely  to  demand  their  own  terms. 
Altogether  the  probability  is  that  there  will 
be  more  expense  instead  of  less  attaching  to 
the  trial  of  cases  before  the  High  Court  of 
Australia.  Then  again,  there  is  surely 
some  importance  to  be  attached  to  the 
argument  of  preserving  uniformity  of  de- 
cisions in  our  laws.  It  will  be  some 
guarantee  to  the  people  within  the  Com- 
monwealth, and  a  greater  guarantee  to  the 
people  outside  the  Commonwealth,  who 
may  have  large  business  transactions  with  I 
Australia  that  will  go  on  increasing  and 
increasing  many  fold  when  federation  is  ac- 
complished, that  their  interests  will  not  be 
sacrificed,  when,  if  they  are  engaged  in  dis- 
putes, and  recourse  has  to  be  had  from  the 
lower  courts  to  the  final  Court  of  Appeal  in 
England,  the  decision  ultimately  will  be  ac- 
cording to  the  uniform  law  of  the  empire. 
I  will  not  amplify  that  portion  of  the 
subject,  because  it  has  been  referred  to 
in  the  letter  which  is  before  honorable 
members,  written  by  Mr.  Justice  Rich- 
mond, of  New  Zealand,  in  1891.  There 
is  a  portion  of  my  argument  which 
I  shall  make  no  apology  for  refer- 
ring to,  and  that  is  that,  with  our 
limited  choice  of  the  bar  in  Australia, 
there  is  very  great  difficulty  in  getting 
competent  men  to  occupy  seats  upon  the 
bench.  There  will  be  just  as  great  diffi- 
culty in  the  future,  if  we  add  to  the 
number  of  judicial  officers.  The  choice 
is  too  limited  for  us  to  be  sure  of  getting 
men  capable  of  filling  these  highest  judicial 
positions,  and,  if  we  add  probably  five  or 
six  more   to  the  number  of  Judges  who 
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have  to  be  appointed — if  we  have  to  take 
men  from  the  Benches  of  Western  Aus- 
tralia or  Victoria,  of  Tasmania  or  South 
Australia  or  New  South  Wales — it  is  very 
questionable  indeed  whether  it  will  be 
possible  to  fill  up  their  places  satis- 
factorily. We  know  that  it  is  very  diffi- 
cult indeed  in  Australia  to  induce  eminent 
lawyers  to  leave  the  active  practice  of 
their  profession  to  take  seats  on  the 
bench.  It  means  a  great  sacrifice  to  some 
of  them,  which  they  are  not  willing  to  incur, 
and  you  cannot  have  always  as  efficient  a 
bench  as  you  have  in  the  Privy  Council  as 
it  is  at  present  constituted.  Therefore,  we 
are  likely  to  sacrifice  the  efficiency  of  our 
Judiciary  in  adding  to  the  number  of  our 
Judges  in  Australia ;  and  we  are  likely  to 
sacrifice  the  bench  we  have  already  pro- 
vided without  expense  to  us  in  the  mother 
country.  Then  again  (I  say  it  almost 
with  bated  breath)  in  these  small  com- 
munities there  is  always  actuating  men  in 
public  life,  even  on  the  judicial  bench,  an 
unconscious  bias,  whereby  their  minds  and 
their  decisions  are  (it  is  likely  to  be  said) 
prone  to  be  affected. 

Mr.  Higgins. — In  what  direction  is  the 
bias? 

Mr.  CARRUTHERS.— We  know  that 
we  can  trust  our  Judges  in  all  cases,  but 
still  in  small  communities  such  as  this  it  is 
no  wrong  thing  to  say  that — through  our 
surroundings  and  acquaintances,  and 
through  almost  every  man  in  the  com- 
munity knowing  everybody  else,  through 
our  small  public  life,  and  our  small  circle 
in  social  life — men  are  so  well  known  to  one 
another,  and  things  that  influence  people 
in  public  and  private  life  are  so  wide- 
spread and  so  active,  that  men  are 
apt  to  be  biased  by  these  influences  ;  and, 
even  if  they  are  not  biased,  they  are  apt 
to  have  their  decisions  questioned,  because 
bias  will  be  attributed  to  them.  Even 
where  there  is  not  actual  bias,  there  is 
often  unconscious  bias,  which  makes  a 
man  give  his  decision,  if  not  in  a  manner 
opposed  to  the  evidence  before  the  court, 
at  all  events  with  the  influences  I  have 
[Mr.  Carruthers. 


referred  to  affecting  his  mind.  Judges 
have  to  try  cases  in  Australia,  and  very 
often  before  the  cases  come  before  them, 
they  know  a  good  deal  as  to  the  private 
life  of  litigants.  Consequently,  they  sit 
on  the  Bench  with  a  certain  amount  of 
unconscious  bias.  This  consideration  has 
always  been  used  as  an  argument  against 
the  efficiency  of  Judges  sitting  in  small 
communities,  where  the  local  surroundings 
are  so  keenly  felt  by  reason  of  the  com- 
munity being  so  small. 

Mr.  Symon. — That  is  a  very  good  argu- 
ment for  the  abolition  of  the  courts  of  jus- 
tice in  the  colonies  at  present. 

Mr.  CARRUTHERS.— Not  at  all.  My 
honorable  and  learned  friend  must  see 
that  you  must  not  strain  the  argument 
against  it,  that  it  is  better  to  go  to  the 
source  of  justice  where  it  is  pure  and 
undefiled.  If  he  cannot  always  get  to 
that  source  of  justice  pure  and  undefiled, 
surely  my  honorable  and  learned  friend 
would  not  refuse  to  take  any  justice  at 
all.  Unfortunately,  in  all  small  com- 
munities, there  are  influences  which  pro- 
voke a  bias,  and  in  many  cases  provoke 
an  unconscious  bias  which  lead  men 
to  decisions  which  probably  may  be 
questioned  hereafter.  I  will  give 
one  instance  of  it  in  a  case  which 
was  tried  in  New  South  Wales.  In 
the  case  of  Alison  v.  Burns  the  Judges 
decided  that  the  intention  of  the  Legisla- 
ture with  regard  to  the  rents  to  be  paid 
by  the  squatters  was  of  such-and-such  a 
character,  and  they  interpreted  the  law 
accordingly.  The  Privy  Council  inter- 
preted the  law  in  quite  the  reverse  way. 
There  is  no  doubt  that  our  local  court 
was  governed  in  its  decision  largely  by 
the  fact  that  the  members  of  that  body 
had  been  present  in  the  colony  when  the 
legislation  was  being  passed,  had  heard 
or  read  the  debates  in  Parliament,  had  a 
great  knowledge  of  the  circumstances  out- 
side of  those  facts  which  were  brought 
in  as  evidence.  Unconsciously,  the  Judges 
got  an  idea  into  their  heads  that  they 
knew  the  intention  of  Parliament  better 
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than  was  shown  in  the  four  corners 
of  the  statute  itself.  The  Privy  Council 
had  no  knowledge  of  the  debates  in  Par- 
liament, of  the  circumstances  of  the  past, 
or  of  the  requirements  of  the  Treasury. 
It  reversed  the  decision  of  the  local  court. 
That  reversal  necessitated  the  passing  of 
new  legislation.  To  put  the  question 
beyond  all  doubt,  that  new  legislation  em- 
bodied the  real  intention  of  the  Parlia- 
ment of  New  South  Wales,  and  followed 
the  decision  of  the  Privy  Council.  Now, 
there  is  an  instance  which  shows  that  there 
are  certain  influences  governing  the  minds 
of  the  Judges,  which  shows  that  by  some 
unconscious  bias  they  were  led  to  a 
decision  which  was  very  properly  set 
aside  by  the  Privy  Council.  Moreover, 
it  is  always  a  wise  thing  to  have  some 
corrective  influence  behind  Judges — 1  do 
not  care  what  position  they  occupy — 
and  the  Privy  Council  has  always  exer- 
cised a  corrective  influence  over  the 
doings  of  our  local  courts.  It  is  well 
for  men,  no  matter  how  high  they  are 
placed,  to  know  that  there  is  some  power 
behind  them,  to  know  that  there  is  some 
body  which  can  review  their  decision. 
They  are  less  likely  to  pursue  a  wrong 
course  when  they  know  that  their  decision 
can  be  set  aside  and  reviewed  by  some 
other  court.  For  these  reasons,  I  com- 
mend the  proposal  of  the  New  South  Wales 
Assembly  to  the  Convention,  and  I  hope 
that  it  will  be  carried. 

Mr.  SYMON  (South  Australia).  —  I 
would  ask  you,  sir,  as  a  matter  of  con- 
venience, whether  it  is  desirable  to  discuss 
this  large  question  of  Privy  Council  ap- 
peals on  this  particular  amendment1?  It 
will  confuse  the  whole  issue  very  much. 
The  amendment  which  is  now  under  our 
consideration  is  to  insert  the  words  "  with 
the  consent  of  both  parties."  The  effect 
of  their  insertion  will  be  to  destroy  the 
power  of  appeal  we  propose  to  give  to  the 
High  Court  unless  both  parties  consent. 
I  do  not  believe  there  is  any  man  here  who 
desires  that.  We  wish  the  High  Court 
to  have  the  power  of  appeal.     The  issue 


between  us  is  whether  that  shall  be  final, 
or  whether  the  parties  shall,  after  that,  at 
the  instance  of  the  appellant,  take  it  to 
the  Privy  Council. 

Sir  George  Turner.— Some  think  that 
the  appeal  ought  to  go  direct  to  the  Privy 
Council  and  not  to  the  High  Court  here. 

Mr.  SYMON.— Very  good. 

Sir  George  Turner. — Either  one  or  the 
other. 

Mr.  SYMON.— No  doubt.  The  place,  I 
think,  at  which  it  might  be  much  more 
conveniently  discussed  would  be  at  the 
end  of  this  clause. 

Sir  George  Turner. — Or  on  the  next 
clause. 

Mr.  SYMON.— Or  on  the  next  clause.  I 
do  not  think  there  are  any  honorable  mem- 
bers here  who  are  desirous  of  absolutely 
destroying  the  High  Court  we  have  taken 
the  trouble  to  create  in  an  earlier  clause. 

Mr.  McMillan. —  Would  there  be  a 
double  appeal  ? 

Mr.  SYMON. — No ;  because  a  provision 
could  be  inserted  in  the  next  clause.  At 
least,  I  understand  that  some  honorable 
members  desire  that  there  should  be  an 
optional  appeal,  that  is,  that  it  should  be 
at  the  option  of  the  appellant  to  go  to  the 
Privy  Council  without  going  to  the  High 
Court  of  Appeal.  But  this  is  to  make  it 
necessary  to  have  the  consent  of  both 
parties  before  you  can  go  to  the  High 
Court. 

Sir  George  Turner. — On  every  appeal  ? 

Mr.  SYMON.— On  every  appeal.  The 
thing  is  a  contradiction  in  terms.  The 
successful  party  would  say — "  I  do  not 
want  to  appeal,"  and  therefore  what  is  the 
good  of  putting  in  a  provision  of  that 
kind  %  The  successful  party  would  never 
consent ;  he  would  say  to  the  other — 
"You  can  do  as  you  please."  I  would 
suggest  to  my  honorable  friend  (Mr.  Car- 
ruthers)  whether  it  would  not  be  better 
to  dispose  of  this  amendment,  and  then  to 
deal  with  this  very  important  question  of 
Privy  Council  appeal  on  the  last  words  of 
the  clause,  which  makes  the  judgment  of 
the    High    Court  in   all    cases    final   and 
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conclusive.  There  we  can  raise  the  issue 
and  know  what  we  are  driving  at. 

The  CHAIRMAN.— This  amendment 
was  suggested  by  the  Legislative  Assembly 
of  New  South  Wales,  and  we  are  bound  to 
dispose  of  it. 

Sir  GEORGE  TURNER  (Victoria).— 
Without  entering  on  the  merits  of  the 
question,  I  would  also  urge  on  my  honor- 
able friend  (Mr.  Carruthers)  that  if  he 
attempts  to  discuss  the  amendment  on 
this  particular  clause  we  will  get  into  a 
state  of  confusion.  I  intend  to  support 
him  as  strongly  as  I  can  in  his  contention 
that  the  right  of  appeal  should  not  be 
taken  away  from  any  of  our  citizens  who 
desire  to  go  to  the  Privy  Council. 
But  I  cannot  vote  for  this  amendment, 
because  it  would  mean  that  whenever  a 
case  was  tried,  and  one  party  wanted  to 
appeal  to  the  court  within  the  Common- 
wealth, he  could  not  appeal  unless  he  ob- 
tained the  consent  of  the  other  party,  and 
the  end  would  be  that  the  other  party  of 
course  would  not  consent.  I  would  sug- 
gest to  my  honorable  friend  that  his  wiser 
course  is  to  allow  this  clause  to  go  as  it  is, 
to  discuss  the  question  on  clause  75,  and, 
if  in  that  clause*  we  succeed  in  making 
such  an  alteration  as  will  enable  an  appeal 
to  be  made  either  to  the  High  Court 
here  or  to  the  Privy  Council,  then  the 
Drafting  Committee  necessarily  must  make 
alterations  so  as  to  bring  clause  74  con- 
sistent with  clause  75.  If  he  persists  in 
taking  a  vote  on  clause  74,  I  am  afraid 
that  many  of  us  who  desire  to  support 
him  will  have  to  vote  against  him,  and  by 
that  means  he  may  lose  what  we  are 
anxious  that  he  should  gain. 

Mr.  BARTON  (New  South  Wales).— It 
may  be  that  my  honorable  friend  (Mr. 
Carruthers)  would  really  desire,  in  place 
of  the  amendment  he  is  moving  now,  to 
assimilate  the  law  of  this  Constitution  to 
that  which  exists  in  Canada,  under  which 
the  Queen  in  Council  may  grant  leave  to 
appeal  in  any  case,  and  under  which,  as 
honorable  members  know,  the  principles 
on  which  leave  to  appeal  has  been 
[Mr.  Symon. 


granted  have  been  laid  down  by  the 
Privy  Council  itself. 

Sir  George  Turner. — We  want  to  do 
more ;  we  want  to  give  power  to  the 
Iliirh  Court  here  to  allow  appeals. 

Mr.  BARTON.— I  am  rather  inclined 
to  support  the  Bill  as  it  stands,  but  if  we 
are  to  have  the  matter  decided  I  take  it 
that  the  real  broad  battle  between  us  is 
this— Whether  the  appeal  shall  be  limited 
as  it  is  proposed  to  be  limited  by  the 
Bill,  or  whether  it  shall  be  open  to  the. 
Queen  in  Council  to  grant  special  leave 
to  appeal  in  any  case.  What  has  been 
done  in  Canada  is  this :  After  the  words 
"  final  and  conclusive  "  in  a  similar  provi- 
sion the  following  words  occur  in  their 
legislation 

Mr.  Isaacs. — It  is  not  contained  in  their 
Constitution. 

Mr.  BARTON.— No;  the  Constitution 
gave  power  to  the  Dominion  Parliament 
to  constitute  a  Supreme  Court.  That 
power  was  exercised  in  the  year  1875, 
and  in  section  47  of  the  Canadian  Act  38 
Vict ,  Chap.  XL,  I  find  this  provision — 

The  judgment  of  the  Supreme  Court  shall  in 
all  cases  be  final  and  conclusive,  and  no  appeal 
shall  be  brought  from  any  judgment  or  order 
of  the  Supreme  Court  to  any  court  of  appeal 
established  by  the  Parliament  of  Great  Britain 
and  Ireland,  by  which  appeals  or  petitions  to 
Her  Majesty  in  Council  may  be  ordered  to  be 
heard:  saving  any  right  which  Her  Majesty 
may  be  graciously  pleased  to  exercise  by  virtue 
of  her  royal  prerogative. 

The  intervening  words  after  the  words 
"final  and  conclusive"  will  not  affect  us 
here.  In  a  case  decided  on  the  operation  of 
this  section — Johnston  against  The  Trustees 
of  St.  Andrew's  Church — the  intervening 
words,  with  reference  to  any  court  of  appeal 
established  by  the  Parliament  of  Great 
Britain  and  Ireland,  were  decided  by  the 
Lord  Chancellor  to  be  merely  hypothetical 
words  applying  to  any  court,  apart  from 
the  Privy  Council,  which  might  be  con- 
stituted, so  that  those  words  may  be  left 
out  of  consideration  here. 

Sir  George  Turner. — That  will  not 
carry  us  any  further  than  clause  75  does. 
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Mr.  BARTON. — I  am  only  pointing  this 
out  as  a  matter  of  drafting,  because  I  am 
not  at  all  satisfied  that  I  should  support 
this  amendment.  What  this  amendment 
would  do  if  placed  at  the  end  of  the  first 
paragraph  of  the  clause  would  be  to  make 
it  certain  that  the  Privy  Council  could 
grant  leave  to  appeal  in  any  case  of  peti- 
tion to  appeal,  and  the  result  of  that  would 
be,  if  carried,  I  take  it,  that  clause  75 
would  have  to  be  struck  out  of  the  Bill. 

Sir  George  Turner.  —  Would  that 
carry  us  one  step  further  than  clause  75 
does  1 

Mr.  BARTON.— A  great  deal  further, 
because  clause  75  limits  the  cases  of 
appeal  to  those  matters— 

In  which  the  public  interests  of  the  Common- 
wealth, or  of  any  state,  or  of  any  other  part  of 
her  dominions  are  concerned. 

Sir  George  Turner. — Are  there  any 
decisions  in  which  that  power  has  been 
construed  differently  1 

Mr.  BARTON.— There  are  some.  The 
words  of  limitation  in  clause  75  my 
honorable  friend  (Mr.  O'Connor)  suggests 
may  be  left  out,  and  that  would  achieve 
the  same  object.  The  Privy  Council  has 
never  narrowed  the  appeals  from  Canada 
down  to  the  point  to  which  this  Bill  pro- 
poses to  narrow  them  down.  This  Bill 
prescribes  for  only  certain  specified  cases 
which  I  have  alluded  to  ;  but  in  Canada 
there  is  still  held  in  reserve  by  the  Privy 
Council  power  to  grant  leave  to  appeal  in 
any  case  in  wrhich  there  are  large  and 
important  issues  involved,  and  the  class 
of  cases  has  been  laid  down  very  specifi- 
cally by  the  Privy  Council.  It  is  quite  clear 
there  is  a  disinclination  in  England  to  cut 
down  this  Privy  Council  jurisdiction,  which 
is  held  to  be  a  part  of  the  Queen's  preroga- 
tive. It  is  not  discussed  as  we  are  discussing 
it  here  as  part  of  the  subject's  sacred  right 
to  appeal.  It  is  discussed  as  part  of  Her 
Majesty's  possessions  by  way  of  pre- 
rogative, and  the  disinclination  there  is 
to  cut  down  that  prerogative. 

Mr.  Symon. — It  is  the  outcome  of  the 
old  Crown  colony  time. 


Mr.  BARTON.— Yes,  it  is  simply  the 
Queen's  own  jurisdiction  to  hear  her  sub- 
jects' humble  petition  from  any  part  of  her 
possessions,  and  that  is  exercised  in  judicial 
matters  by  the  Judicial  Committee  of  the 
Privy  Council.  What  I  wish  to  lay  before 
honorable  members  is  this  :  If  it  is  desired 
to  place  the  legislation  which  will  ensue 
from  this  Constitution  on  the  same  foot- 
ing as  prevails  in  Canada,  the  few  words 
I  hold  in  my  hand  will  amply  carry  that 
out  in  the  same  way  as  is  done  in  Canada. 
Therefore,  I  suggest  to  my  honorable 
friend  (Mr.  Carruthers)  that  if  he  wishes 
to  take  a  test  vote  on  this  question 
the  best  way  to  do  it  is  not  to  support 
the  amendment  he  is  now  dealing  with, 
which  I  think  would  be  only  provocative 
of  confusion,  but  to  move  an  amendment 
at  the  end  of  the  first  sub-section  similar  to 
that  which  I  hold  in  my  hand,  and  there  the 
whole  matter  could  be  fought  out.  And 
if  he  succeeded  in  carrying  that  amend- 
ment, then  I,  for  one,  would  no  longer  con- 
test the  necessity  to  strike  out  clause  75. 

Sir  George  Turner. — Would  that  give 
an  alternative  right  of  appeal  to  one  court 
or  the  other  ?  Would  it  not  mean  that 
you  would  have  to  go  first  to  the  Federal 
Court,  and  then,  its  decision  not  being 
final  and  conclusive,  to  the  Privy  Council. 

Mr.  BARTON.— No,  it  would  read  in 
this  way  : — 

The  High  Court  shall  have  jurisdiction,  with 
such  exceptions  and  subject  to  such  regulations 
as  the  Parliament  may  from  time  to  time  pre- 
scribe, to  hear  and  determine  appeals  from  all 
judgments,  decrees,  orders,  and  sentences  of 
any  other  Federal  Court 

That  means  that  they  have  jurisdiction. 
It  does  not  mean  that  every  appeal  must 
be  brought  to  them  ;  it  means  they  have 
jurisdiction  to  hear  when  an  appeal  is 
brought  to  them. 

or  court  exercising  federal  jurisdiction,  or  of 
the  Supreme  Court  of  any  state,  whether  any 
such  court  is  a  court  of  appeal  or  of  original 
jurisdiction  ;  and  the  judgment  of  the  High 
Court  in  all  such  cases  shall  be  final  and  con- 
clusive. 
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If  there  is  to  be  any  exception  to  that  pro- 
vision the  exception  would  be  best  created 
by  passing  an  amendment  such  as  I  hold 
in  my  hand,  and  then  it  would  be  optional 
still  to  a  person  to  appeal  to  the  High 
Court,  or  to  petition  for  leave  to  appeal  to 
the  Privy  Council,  and  the  Privy  Council 
would  decide  the  matter  on  the  lines 
which  they  have  laid  down  already  in 
regard  to  Canada.  Possibly  it  might 
be  a  little  more  restricted,  but  one  can- 
not predict  that  it  will,  because  there 
is  evidently  a  considerable  reluctance  to 
part  with  what  is  considered  a  preroga- 
tive right,  and  the  probability  is  that 
the  Privy  Council  would  lay  down  lines 
on  which  appeals  would  be  heard  pre- 
cisely as  they  have  laid  them  down  in 
regard  to  Canadian  appeals.  That,  I 
take  it,  is  really  what  our  friends  who 
do  not  concur  with  us  in  this  matter 
are  aiming  at.  I  should  say  that  if  an 
amendment  of  that  kind  were  carried,  it 
would  be  impossible  to  support  clause  75. 
The  whole  matter  would  hinge  upon  such 
an  amendment. 

Mr.  GLYNN  (South  Australia).— Is  it 
not  an  objection  to  Mr.  Barton's  amend- 
ment, that  we  are  creating  another  Court 
of  Appeal  in  state  cases,  because  an 
appeal  may  be  taken  to  the  High  Court, 
and  afterwards,  by  consent,  further  on? 
I  understand  that  the  object  of  Mr. 
Carruthers'  amendment  is  to  render  an 
appeal  to  the  High  Court  optional,  but  Mr. 
Barton's  amendment  would  make  it  open  to 
appeal  to  that  court  in  all  cases  and  to 
go  further  in  some.  I  do  not  agree  with 
Mr.  Carruthers'  amendment,  but  I  would 
suggest  that  an  informal  amendment 
has  been  suggested  by  the  New  South 
Wales  Assembly — that  the  words  ought 
to  be  inserted  in  the  fifth  line,  after  "  or." 
I  doubt  whether  it  is  not  a  verbal  mistake 
to  put  them  in  the  first  line.  The  point 
is  this :  If  the*  words  are  put  in  the 
beginning  of  the  clause,  then  you  put  a 
limitation  upon  the  right  of  appeal  in  federal 
cases,  which  is  not  intended  ;  but  if  you 
put  the  words  after  "or,"  in  the  fifth  line, 
[Mr.  Barton. 


the  right  of  appeal  in  all  federal  cases  will 
be  absolute,  which  is  intended.  But  there 
can  only  be  an  appeal  from  such  judgment 
in  state  legislation  where  both  parties  con- 
sent. That  is  what  is  intended,  and  it  is 
evidently  a  grammatical  mistake  made  by 
the  New  South  Wales  Assembly  to  sug- 
gest the  insertion  of  the  words  in  the  place 
it  does.  I  would  ask  you,  Mr.  Chairman, 
whether  it  would  not  be  competent  for 
you,  on  the  suggestion  of  an  honorable 
member,  to  put  the  amendment  after  "or." 
in  the  fifth  line,  and  so  accomplish  what 
is  aimed  at  1  That  might  be  done,  I  think, 
because  if  an  amendment  is  suggested  by 
a  local  Parliament  which  would  not  be  in 
order  if  proposed  by  an  honorable  member 
here,  you  would  have  power  to  reject  that 
amendment  or  to  propose  it  in  its  proper 
place. 

The  CHAIRMAN.— The  committee  may 
reject  the  words  where  the  Legislative 
Assembly  of  New  South  Wales  have  asked 
them  to  be  inserted.  It  may  afterwards 
agree  to  a  proposal  to  insert  the  same  words 
lower  down,  because  they  would  not  be 
dealing  with  the  same  question  over 
again.  The  insertion  of  the  words  lower 
down  would  have  an  entirely  different 
meaning. 

Mr.  KINGSTON  (South  Australia).— I 
desire  to  say  that  I  shall  be  found  sup- 
porting the  fullest  and  final  authority  of 
the  local  court  of  appeal.  But  I  would 
suggest  that  it  is  highly  undesirable  that 
we  should  carry  the  amendment  now  pro- 
posed, because  the  effect  of  it  will  be 
that,  to  give  the  High  Court  of  Australia 
this  jurisdiction,  the  consent  of  both  par- 
ties will  be  necessary.  If  you  want  to 
give  an  alternative  appeal,  not  an  ac- 
cumulative appeal,  you  should  confer.  I 
wrould  suggest,  original  jurisdiction  on 
the  High  Court ;  but  if  the  parties 
desire  or  agree  to  avoid  going  there, 
and  prefer  to  go  to  the  Privy  Council 
direct,  then,  by  the  consent  of  both  parties, 
let  that  be  done.  I  think,  howTever,  that 
in  founding  a  Constitution  for  Australia 
we   should    make  a  provision  conferring, 
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independent  of  any  consent,  proper  juris- 
diction on  the  court  we  are  proposing  to 
call  into  existence. 

The  amendment  was  negatived. 

Mr  GLYNN  (South  Australia).— I  beg 
to  move — 

That  the  words  "with  such  exceptions  and" 
be  struck  out. 

This  is  a  limitation  of  the  power  of 
appeal,  a  limitation  of  the  general  vesting 
of  the  appellate  power  under  this  clause, 
by  rendering  it  competent  for  Parliament 
to  say  in  what  cases  there  shall  be  an 
appeal  and  in  what  cases  there  shall  not. 
As  the  clause  reads,  the  High  Court  shall 
have  jurisdiction  "with  such  exceptions" 
as  Parliament  may  prescribe.  It  is  in  the 
power  of  Parliament  to  say  that  even  in 
some  federal  cases  and  cases  of  state  appeals 
the  appellate  jurisdiction  of  the  High  Court 
shall  not  exist— the  High  Court  will  only 
have  jurisdiction  "with  such  exceptions 
and  subject  to  such  regulations  "  as  Par- 
liament may  from  time  to  time  prescribe. 
Now  this  word  "  regulations  "  must  mean 
something  different  from  "exceptions." 
"  Exceptions"  means  a  deduction  from  the 
powers  of  the  court,  and  there  must  be  a 
significance  given  to  the  word  "exceptions," 
which  is  wider  than  the  word  "  regula- 
tions." Therefore,  I  think  it  will  be  in  the 
competence  of  Parliament  to  say  that  the 
right  of  appeal,  even  from  federal  courts, 
may  be  cut  down,  and  also  the  right  of 
appeal  from  state  courts.  Now,  that  was 
never  intended.  I  drew  attention  to  the 
point  at  the  meeting  of  the  Convention  at 
Adelaide,  but  it  was  scarcely  considered. 
In  America,  time  after  time,  demands 
were  made  to  emasculate  the  jurisdiction 
of  the  courts  when  the  decisions  were 
against  the  opinions  of  the  construction  of 
the  Constitution  that  were  dominant  at 
the  time.  In  1803  the  whole  jurisdiction 
of  the  circuit  courts  was  thus  interfered 
with,  and  in  other  cases  the  jurisdiction 
was  cut  down  in  order  to  forestall  decisions 
which  were  expected  to  be  unfavorable. 
It    will    be     seen,      therefore,     that     we 


cannot  expect  that  ideal  of  purity 
of  motive  on  the  bench  which  has  been 
talked  of  by  some  honorable  members. 
Courts  are  human.  From  1801  to  1835, 
during  Marshall's  jurisdiction,  the  com- 
plexion of  the  American  courts  was  fede- 
ralist, while  for  ten  years  afterwards  it  was 
democratic.  Attempts  were  made  by  Par- 
liament to  forestall  the  decisions  of  the 
courts,  or  to  interfere  with  their  constitu 
tion  by  increasing  the  number  of  members 
on  the  bench.  We  should  be  anxious  not 
to  put  in  words  which  will  render  it  com- 
petent for  the  Parliament  to  state  that  in 
certain  cases  within  the  limits  of  clause  73 
appellate  jurisdiction  shall  not  exist  even 
in  federal  matters.  They  might  also,  under 
this  provision,  declare  that  the  right  of 
appeal  upon  state  matters  will  exist 
only  in  exceedingly  few  cases.  There 
is  not  a  clause  in  the  Bill  which 
expressly  gives  appellate  jurisdiction 
except  this  clause.  It  is  given  by  impli- 
cation in  clause  77,  but  not  expressly.  I 
think  it  would  be  better  to  leave  it  only 
by  implication  rather  than  not  to  strike 
out  these  words.  In  my  opinion,  the  re- 
tention of  the  words  "with  such  exceptions 
and "  would  allow  too  great  an  interfer- 
ence with  the  appellate  jurisdiction. 

Mr.  HIGGINS  (Victoria).— I  hope  the 
amendment  will  not  be  accepted.  I  find 
that  the  words  to  which  Mr.  Glynn  takes 
exception  are  the  wrords  which  are  used  in 
the  United  States  Constitution,  Article  3, 
section  2,  which,  of  course,  deals  only  with 
federal  matters.  In  that  section  one  sen- 
tence states — 

In  all  other  cases  before  mentioned  the 
Supreme  Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress 
shall  make. 

If  they  were  willing  in  the  United  States 
to  allow  exceptions  even  with  regard  to 
appeals  in  federal  matters,  then  a  fortiori 
I  think  the  Federal  Parliament  ought  to 
be  allowed  to  make  exceptions  in  con- 
nexion with  the  High  Court,  which 
is    to   deal    with   appeals  in    matters   of 
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all  sorts  and  from  all  courts,  other- 
wise a  man  might  protract  litigation 
ad  infinitum  on  the  most  trumpery 
case.  For  instance,  if  there  was  an 
order  made  by  a  Judge  as  to  the  form  of 
pleading — that  a  man  must  make  a  state- 
ment of  claim  more  definite — then,  accord- 
ing to  my  honorable  friend's  amendment, 
an  appeal  about  a  statement  of  claim  or 
declaration  could  be  carried  up  to  the 
High  Court  of  Australia,  and  the  High 
Court  would  have  its  time  taken  up  with 
the  wretched  question  as  to  whether  a 
certain  word  should  be  put  into  a  state- 
ment of  claim. 

Mr.  O'Connor. — Or  about  some  matter 
involving  only  a  matter  of  40s. 

Mr.  HIGGINS.— Yes.  Supposing  a 
man  was  convicted  of  being  drunk  and 
disorderly,  and  was  fined  or  ordered  to  be 
imprisoned  for  a  certain  number  of  hours ; 
if  he  were  rich  he  might  carry  the  thing 
to  the  High  Court,  and  the  time  of  the 
High  Court  might  be  taken  up  by  such  a 
trumpery  matter  as  that.  In  this,  as  in 
other  matters,  we  must  trust  the  Federal 
Parliament  to  a  very  large  extent.  I  think 
the  whole  machinery  of  the  Act  will  be- 
come ridiculous  if  the  people  are  to  be  told 
that,  no  matter  how  trumpery  a  case  may 
be,  the  litigant  shall  have  power  to  oppress 
the  other  side  by  carrying  it  to  the  High 
Court  of  Australia. 

The  amendment  was  negatived. 

Mr.  SYMON  (South  Australia).— I  beg 
to  move — 

That  after  the  word  "  state  "  the  following 
words  be  inserted,  "or  of  any  other  court  of 
any  state  from  which  an  appeal  now  lies  to 
the  Queen  in  Council." 

I  propose  this  amendment  merely  be- 
cause of  the  condition  of  things  in  our 
own  colony,  in  which  there  is  another 
Court  of  Appeal  from  which  an  appeal 
now  lies  to  the  Privy  Council,  an  inter- 
mediate Court  of  Appeal  which  is  seldom 
availed  of,  but  which  exists. 

Mr.  DOBSON   (Tasmania).— I    am   in- 
clined to  think  that  the  words  suggested 
[Mr.  Higgins. 


are  necessary  with  regard  to  all  colonies. 
In  Tasmania  we  have  no  appeal  in  certain 
mining  cases,  and  there  may  be  other 
colonies  which  have  no  appeal  in  other 
cases.  I  think  the  appeal  should  be  given 
in  all  eases  where  the  state  gives  an  appeal 
itself.  You  do  not  want  to  interfere  with 
the  local  law,  and  confer  an  appeal  from 
our  Supreme  Court  where  we  do  not  grunt 
such  an  appeal  now.  I  would  ask  Mr. 
Barton  and  Mr.  O'Connor  whether  it  is 
meant  under  this  clause  that  an  appeal 
will  lie  in  any  criminal  case  ?  The  word 
"  sentences  "  is  used.  That  may  mean  a 
sentence  of  condemnation  in  an  admiralty 
suit,  but  does  it  also  mean  an  ordinary 
sentence  in  a  criminal  case  ? 

Mr.  Higgins. — That  is  covered  by  the 
words  "  with  such  exceptions  as  Parlia- 
ment may  from  time  to  time  prescribe." 

Mr.  DOBSON.— No  doubt  that  would 
cover  it. 

Mr.  Isaacs. — I  believe  it  would  include 
that,  but  there  is  power  in  the  Federal 
Parliament  to  except. 

Mr.  DOBSON. — Of  course  I  am  aware 
that  it  is  of  no  use  saying  that  we  should 
trust  the  Federal  Parliament,  and  then 
in  every  other  sentence  show  that  we 
distrust  them ;  but,  at  the  same  time,  I 
think  the  Act  should  make  it  clear 
whether  you  intend  to  confer  the  right 
of  appeal  in  criminal  cases.  I  can 
understand  that  Parliament  must  have 
jurisdiction  to  make  limitations,  and  to 
say  that  you  shall  not  appeal,  say,  in 
any  case  involving  less  than  £500  or 
£1,000  ;  but  I  do  not  know  that  we  should 
give  the  Federal  Parliament  the  right  to 
say  that  you  shall  not  have  an  appeal  in 
an  admiralty  case,  and  you  shall  have 
an  appeal  in  a  criminal  case.  I  think  the 
Constitution  should  decide  these  matters. 

Mr.  O'CONNOR  (New  South  Wales).— 
The  words  in  clause  74  are  as  wide  as 
possible.  They  cover  every  possible 
species  of  decision,  civil  or  criminal. 

Mr.  Isaacs. — I  think  they  are  the  same 
as  in  the  Privy  Council  orders. 
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Mr.  O'CONNOR. —Yes,  they  follow  the 
same  words.  To  take  the  illustration 
of  Mr.  Dobson,  an  adjudgment  of  guilty 
in  a  criminal  case  is  the  judgment  of  the 
court.  The  jury  find  the  verdict,  but  the 
judgment  is  the  judgment  of  the  court. 
So  that  every  possible  case  is  covered. 
Now,  it  appears  to  me  that  we  must  sup- 
pose that  the  power  to  grant  these  excep- 
tions or  limitations  which  is  given  to  the 
Federal  Parliament  will  be  exercised  with 
ordinary  common  sense,  and  with  a  due 
regard  to  justice.  We  cannot  suppose  that 
the  Federal  Parliament  would  deprive  a 
criminal  of  his  right  of  appeal  any  more 
than  any  other  litigants  in  cases  of  less 
importance.  The  right  of  appeal  in  crimi- 
nal cases  is,  therefore,  fully  preserved, 
and  will  not  be  withheld  by  the  Federal 
Parliament. 

The  amendment  was  agreed  to. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales  and  the 
Legislative  Council  of  Victoria — 

Omit  "  and  the  judgment  of  the  High  Court 
in  all  such  cases  shall  be  final  and  conclusive." 

Mr.  BARTON  (New  South  Wales).— I 
trust  that  these  words  will  not  be  struck  out. 
I  am  quite  prepared  to  find  that  somebody 
will  propose  an  amendment  to  follow  them, 
to  reserve  the  Queen's  right  to  grant  leave 
to  appeal ;  but  I  do  not  think  that  either 
side  would  like  to  take  away  the  final  and 
conclusive  nature  of  the  judgment  of  the 
High  Court  of  the  Commonwealth,  except 
subject  to  what  is  done  in  the  way  of 
appeal  to  the  Privy  Council.  Therefore,  I 
submit  that  the  words  proposed  to  be 
struck  out  are  absolutely  essential  and 
cannot  be  dispensed  with. 

Sir  GEORGE  TURNER  (Victoria). —I 
do  not  propose  to  raise  any  objection  to 
these  words  remaining  as  part  of  the 
clause,  but  I  intend  to  endeavour  to  add 
a  few  words  afterwards,  in  order  to  give 
the  right  of  appeal  to  the  Privy  Council 
in  certain  cases. 

Mr.  McMillan. — We  are  voting  on  this 
amendment    on    the   understanding   that 


words  will  be  added  giving  the  option  of 
an  appeal  to  the  Privy  Council. 

Mr.  Symon.— Somebody  will  have  to 
move  that  amendment,  then. 

The  amendment  was  negatived. 

Sir  GEORGE  TURNER  (Victoria).— 
I  do  not  wish  to  traverse  the  ground 
which  has  been  so  well  covered  by  Mr. 
Carruthers,  who  has  put  fairly  before  us 
all  the  reasons  which  could  be  adduced 
why  we  should  not  take  away  absolutely 
the  right  of  appeal  to  the  Privy  Council. 
I  feel  that  the  reasons  that  he  has  adduced 
are,  or  ought  to  be,  sufficient  to  convince 
us  that  if  we  take  away  altogether  the 
right  of  appeal  to  the  Privy  Council  we 
will  be  taking  a  step  which  the  people 
of  the  Federation  hereafter  will  have 
cause  to  regret.  Clause  75  provides 
that — 

No  appeal  shall  be  allowed  to  the  Queen  in 
Council  from  any  court  of  any  state,  or  from 
the  High  Court  or  any  other  federal  court, 
except  that  the  Queen  may,  in  any  matter  in 
which  the  public  interests  of  the  Common- 
wealth, or  of  any  state,  or  of  any  other  part  of 
her  dominions  are  concerned,  grant  leave  to 
appeal  to  the  Queen  in  Council  from  the  High 
Court. 

I  understood  at  Adelaide  that  those 
words  correctly  interpreted  the  judg- 
ments which  had  been  given  by  the  Privy 
Council  on  applications  for  appeal,  and 
that  by  incorporating  those  particular 
words  in  this  statute  we  would  be  giving 
to  the  people  in  our  Federation  exactly  the 
same  right  of  appeal  which  the  people  in 
Canada  have  at  the  present  time. 

Mr.  Higgins.  —  And  although  you 
thought  that  you  voted  against  us. 

Sir  GEORGE  TURNER.— Certainly, 
because  I  did  not  know  of  any  reason  why 
the  right  of  appeal  should  be  restricted. 
At  present,  any  person  who  feels  aggrieved, 
except  against  mere  trumpery  judgments 
— because  there  are  certain  reasonable 
limitations  which  no  one  can  object  to — 
has  the  right  to  apply  to  the  court  in  the 
colony  for  permission  to  appeal  to  the 
Privy  Council,  and,  failing  that,  has  the 
right  to  appeal  direct. 
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Mr.  Symon. — Except  a  poor  man  con- 
cerned in  a  case  of  £200  perhaps. 

Sir  GEORGE  TURNER.— I  am  afraid 
that  his  £200  would  be  very  little  good  to 
him  after  the  case  was  over,  even  if  he  suc- 
ceeded in  his  appeal. 

Mr.  Symon.— Why  should  he  not  have 
the  right  to  appeal  1 

Sir  GEORGE  TURNER.— He  has  the 
right  to  appeal.  In  all  cases  for  over 
£500  with  us  he  has  the  right  to  go 
to  the  Queen  direct  and  ask  permission  to 
appeal. 

Mr.  Symon. — Do  you  think  he  would 
be  likely  to  get  it  1 

Sir  GEORGE  TURNER.— I  do  not 
know.  If  he  has  the  means  to  do  so,  he 
has  the  right  to  go  to  the  Queen  direct 
and  ask  for  permission  to  appeal,  and  if 
he  has  not  the  means,  we  cannot  by  any 
statute  give  him  the  means  to  do  so. 

Mr.  Symon. — And  there  are  10,000  liti- 
gants who  have  not  the  means  to  appeal  to 
every  one  who  has  the  means. 

Sir  GEORGE  TURNER.— Very  likely; 
but  why  shut  out  the  one  who  has  the 
means  from  appealing  to  the  highest  court 
of  the  realm,  which  we  have  all  the  right 
to  appeal  to  at  the  present  time  ?  Again, 
other  cases  may  be  tried  within  the  Com- 
monwealth which  affect  persons  outside 
the  Commonwealth.  We  have  large  con- 
tracts with  people  in  England,  who  will 
have  to  be  bound  by  our  laws  here,  and 
they  will  not  be  able  to  appeal  to  the 
Privy  Council,  even  if  they  think  that  the 
decisions  of  our  courts  here  are  not 
correct. 

Mr.  Symon. — Why  should  not  that  be 
so? 

Sir  GEORGE  TURNER.— Why  should 
they  be  shut  out  of  the  right  of  appeal  to 
the  Privy  Council  simply  because  they 
reside  in  another  part  of  the  empire? 
They  should  have  the  same  right  of  appeal 
as  all  other  citizens  have. 

Mr.  Symon. — Except  in  Great  Britain 
and  Ireland ;  they  have  not  the  right  of 
appeal  to  the  Privy  Council. 
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Sir  GEORGE  TURNER.  — In  Great 
Britain  and  Ireland  they  have  the  right  of 
appeal,  although  perhaps  not  to  the  same 
body  as  we  have  the  right  to  appeal  to 
here.  I  quite  agree  with  Mr.  Carru- 
thers  that  we  do  not  desire  to  add  more 
hedges  or  more  ditches.  But  we  do  say 
that  the  person  aggrieved  should  have  the 
right  of  appeal  to  the  one  court  or  the 
other.  I  would  not  support  the  contention 
that  the  rich  litigant  should  have  the 
privilege  of  dragging  the  other  man, 
whether  he  be  rich  or  poor,  through  all 
the  courts  of  the  colony,  including  the 
High  Court  of  Appeal  here,  and  then  the 
right  of  appealing  to  England.  I  say  that 
the  man  who  is  beaten  and  desires  to 
appeal  should  have  the  full  right  to  select 
the  Court  of  Appeal.  I  would  allow  him 
to  appeal  to  the  High  Court  here,  if  he  so 
chose,  on  the  condition  that  if  he  got 
beaten  he  must  stop,  or  I  would  give  him 
the  right  to  go  to  the  Appeal  Court  in 
England,  where,  if  beaten,  he  would  have 
to  stop.  But  then  there  is  the  case  of  the 
man  who  is  dragged  before  the  High  Court 
here  and  beaten,  and  he  should  have  the 
right  of  appeal  to  the  Privy  Council. 

An  Honorable  Member. — That  would 
be  a  double  appeal. 

Mr.  Symon. — Yes,  he  would  be  a  glut- 
ton for  litigation ;  you  must  have  finality 
somewhere. 

Sir  GEORGE  TURNER.— It  would  not 
be  a  double  appeal. 

Mr.  Higgins. — If  the  Federal  Court 
and  the  Privy  Council  differ  as  to  the  law, 
what  is  to  guide  the  Supreme  Court  of 
Victoria  or  of  New  South  Wales  ? 

Sir  GEORGE  TURNER.— The  decision 
of  the  Privy  Council. 

Mr.  Higgins. — I  mean  to  say,  if  the 
Federal  Court  and  the  Privy  Council  differ 
in  two  cases,  what  is  to  guide  the  courts 
of  inferior  jurisdiction  here — if  the  Privy 
Council  has  taken  one  view  of  the  law 
and  the  High  Court  of  Australia  another  1 

SirGEORGETURNER.— Undoubtedly, 
as  part  of  the  British  dominions,  we  ought 
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to  be  bound  by  the  decisions  of  the 
highest  court  in  the  realm. 

Mr.  Symon. — According  to  your  argu- 
ment the  two  courts  will  be  equal  ? 

Sir  GEORGE  TURNER— I  did  not 
say  that  they  would  be  equal. 

Mr.  Symon. — But  they  must  be  equal 
if  you  give  the  alternative  appeal. 

Sir  GEORGE  TURNER.  —  I  would 
rather  see  this  High  Court  that  we  are 
talking  so  much  about,  and  which  is  going 
to  be  a  terrific  expense  for  very  little 
benefit,  taken  away  than  I  would  see  the 
Privy  Council  taken  away.  But  I  do  not 
want  the  High  Court  to  be  taken  away, 
because  that  court  would  be  useful  in 
many  cases.  At  the  same  time,  I  think 
we  can  very  easily  preserve,  in  all  cases 
where  it  is  necessary,  the  full  right  of 
appeal  to  the  Privy  Council.  I  would  say 
that  no  appeal  should  take  place  except 
by  permission  of  the  High  Court  or  of  the 
Queen  in  Council.  It  should  be  quite 
competent  where  the  High  Court  had 
decided  a  case  to  make  an  application  to 
that  court  for  leave  to  appeal  to  the  Privy 
Council.  If  the  High  Court  allowed  it, 
of  course  the  appeal  could  go  to  the  Privy 
Council,  but  if  the  High  Court  refused 
it  I  would  still  allow  the  parties  to  ask 
the  Privy  Council  for  leave  to  appeal. 
But  where  a  person  of  his  own  motion 
had  selected  the  High  Court  to  finally 
decide  the  matter,  he  ought  to  be 
prevented  from  going  further,  though  I 
would  not  prevent  any  one  else  from  going 
to  the  Privy  Council.  I  have  not  attempted 
to  go  through  the  reasons  which  lead  me 
to  take  this  attitude,  because  I  think  they 
have  been  fully  stated  by  the  honorable 
member  (Mr.  Carruthers).  In  order  to  test 
the  matter,  though  I  am  not  perfectly 
satisfied  that  the  words  I  propose  to  add 
are  exactly  the  words  that  the  Drafting- 
Committee  would  like  to  adopt,  I  beg  to 
move  that  the  following  words  be  added 
to  the  clause  : — 

except  in  cases  where  an  appeal  may  be 
allowed  either  by  the  Privy  Council  or  the 
High  Court. 


Mr.  Wise. — Why  not  take  the  words 
that  are  used  in  the  Canadian  Act  ? 

Sir  GEORGE  TURNER.— If  we  add 
the  words  "saving  any  right  which  Her 
Majesty  may  be  graciously  pleased  to 
exercise  by  virtue  of  her  royal  prerogative," 
that  will  give  no  power  to  the  court  here. 
Why  should  the  parties  be  put  to  the 
expense  of  applying  to  the  Privy  Council 
for  leave  to  appeal  1 

Mr.  Barton. — Because  then  the  poorest 
man  could  get  an  appeal  if  the  case  was 
important. 

Mr.  Wise. — The  honorable  member's 
amendment  would  make  an  additional 
step  in  the  litigation,  which  would  be  in 
favour  of  the  rich  man. 

Sir  GEORGE  TURNER.— Not  at  all. 
I  give  the  right  to  apply  to  the  Queen  in 
Council  for  leave  to  appeal,  but  I  also  go 
a  step  further  and  give  the  right  to  apply 
to  the  court  here  for  that  permission. 

Mr.  O'Connor. — But  the  court  would 
make  rules  regarding  the  matter,  and 
they  would  probably  fix  a  certain  amount 
as  a  limit. 

Mr.  Barton.— £500. 

Mr.  Isaacs. — I  think  it  is  a  great  mis- 
take to  deal  with  this  matter  in  the  Con- 
vention at  all. 

Mr.  Wise. — I  am  rather  inclined  to 
agree  with  the  honorable  member,  but 
still  I  am  coming  round  on  this  question. 

Mr.  Dobson. — Why  should  a  litigant 
have  to  go  to  the  Queen  in  Council  to  get 
leave  to  appeal  1 

Sir  GEORGE  TURNER.— Quite  so.  A 
litigant  has  the  right  to  appeal  now  in  all 
cases  involving  more  than  £500,  and  in 
other  important  cases  he  may  get  leave  to 
appeal.  I  do  not  want  appeals  to  be  made 
upon  trivial  matters,  nor  do  I  think  it  likely 
that  such  appeals  will  be  made.  We  know 
that  the  appeals  which  take  place  now  con- 
cern matters  of  great  importance,  affecting 
not  only  the  parties  to  the  litigation  but 
hundreds  of  other  persons  as  well.  I  am 
not  particularly  wedded  to  the  words  I 
have  suggested,  but  I  desire  to  have  some 
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provision  embodied  in  the  Constitution 
which  will  preserve  to  us  the  right  of 
appeal  to  the  Privy  Council.  The  pro- 
vision in  the  Bill,  to  my  mind,  instead  of 
enlarging  the  rights  of  the  people  of  the 
Commonwealth,  limits  tln-m. 

Mr.  WISE  (New  South  Wales).— I 
would  suggest  that  in  order  to  get  this 
matter  settled  the  honorable  member 
should  alter  the  first  word  of  his  amend- 
ment, and  instead  of  beginning  with  the 
word  "  except "  begin  with  the  word 
"  saving."  We  could  then  take  a  test 
vote  upon  the  question.  Those  who  are 
in  favour  of  making  the  decision  of  the 
Federal  Court  final  and  conclusive  and  of 
keeping  the  clause  as  it  stands  would 
vote  against  the  insertion  of  the  word 
"  saving."  If  the  vote  was  carried  against 
those  who  are  in  favour  of  the  clause  as 
it  stands,  we  could  then  determine  upon 
the  actual  form  of  amendment,  and  agree 
upon  one  which  might  be  more  suitable  than 
that  which  has  been  moved  by  the  honor- 
able member.  There  are  two  matters  to 
be  considered.  First,  the  opinion  of  the 
Convention  has  to  be  taken  as  to  whether 
the  clause  should  remain  as  it  stands. 
Would  it  not  be  better  to  take  a  test  vote 
upon  a  single  word?  Then,  if  that  were 
carried  in  our  favour,  we  could  insert  the 
provision  of  the  Canadian  Act,  or  any 
other  amendment  we  thought  suitable. 

Sir  George  Turner. — I  have  no  objec- 
tion to  that. 

Mr.  SYMON  (South  Australia).— The 
real  matter  of  substance  that  we  are 
so  anxious  to  determine  is  whether  the 
right  of  appeal  to  the  Privy  Council  should 
or  should  not  be  taken  away  except  in 
certain  specified  cases.  That  is  expressed 
clearly  in  the  first  words  of  section  75  as 
they  were  agreed  to  in  Adelaide.  Would 
it  not  be  very  much  better  to  deal  with 
that  provision  substantively  1  If  the  vote 
is  that  that  portion  of  the  clause  should 
be  retained,  we  do  away  with  appeals  to  the 
Privy  Council  except  in  certain  specified 
cases,  or  we  can  retain  these  words  and 
add,  after  the  word  "  except,"  anything 
[Sir  George  Turner. 


that  my  honorable  friend  desires.  I 
understand  that  we  have  finished  with 
clause  74. 

The  CHAIRMAN.— No. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  shall  support  to  the  fullest  possible  ex- 
tent the  principle  of  the  amendment  moved 
by  the  honorable  member  (Sir  George 
Turner)*  I  do  not  think  anything  more 
calamitous  could  occur  than  that  we  should 
deprive  the  people  of  the  Commonwealth 
of  the  right  to  appeal  to  the  Queen  in 
Council,  a  right  that,  as  Britons,  they 
should  be  allowed  to  exercise,  and  one 
which  is  enjoyed  at  the  present  time  by 
every  man  in' every  part  of  the  empire. 
The  Premiers,  who  were  my  colleagues  in 
our  recent  visit  to  England,  know  the  very 
strong  feeling  which  exists  upon  the  part 
of  the  British  Government,  or  at  any  rate 
upon  the  part  of  the  Secretary  of  State 
for  the  Colonies,  that  the  tie  between 
the  colonies  and  the  mother  country 
should  be  retained.  At  the  present  time 
there  are  very  few  tangible  and  sub- 
stantial ties  between  us,  and  of  them  I 
think  this  is  possibly  the  most  precious. 
All  the  people  from  end  to  end  of  the 
colonies  profess  the  greatest  possible  loyalty 
to  the  Throne  and  to  the  Sovereign  who 
sits  upon  it.  We  all,  I  believe,  desire  to 
remain  members  of  the  great  British 
Empire,  and  we  wish  to  continue  British 
subjects  with  all  the  rights  of  British  sub- 
jects, and  of  those  rights  this  appeal  to 
the  Privy  Council  is  a  very  considerable 
one.  I  would  repeat  what  was  urged  at 
the  Convention  in  1891,  that  by  depriving 
the  people  of  these  colonies  of  the  right  of 
appeal  to  the  Privy  Council,  we  should  be 
sapping  the  foundation  of  that  Constitution, 
which  is  avowedly  a  Constitution  under 
the  Crown.  I  hope,  and  hope  with  every 
possible  confidence,  that  in  this,  our  final 
dealing  with  this  matter,  we  shall  by  a 
large  majority  decide  to  retain  the  right  of 
appeal  to  the  Privy  Council. 

Mr.  REID  (New  South  Wales).— This 
matter  has  been  discussed  so  thoroughly 
and  on  so  many  occasions  that  I  shall  do 
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little  more  now  than  state  how  I  intend 
to  vote.  I  consider  that  if  the  right  of 
appeal  to  the  Privy  Council  is  to  be  main- 
tained as  heretofore  the  federal  tribunal 
should  have  no  jurisdiction  over  appeals 
from  the  colonies.  Such  an  arrangement 
will  simply  interpose  an  additional  obstacle 
in  the  way  of  that  finality  which  is  the 
one  thing  to  be  aimed  at  in  any  judicial 
reform.  With  the  addition  of  the  words 
"  saving  Her  Majesty's  prerogative,''  wre 
shall  have  the  benefit  of  a  court  which 
will  be  final  as  to  all  matters  that  involve 
no  great  principle  or  no  serious  question 
as  to  the  correctness  of  the  decisions  of  the 
High  Court  of  Australia.  Any  litigant 
who  is  on  sound  ground,  that  is  to  say, 
who,  in  a  petition  which  would  not  cost 
much,  could  set  forth  facts  for  the  con- 
sideration of  the  Queen  in  Council  which 
would  go  to  show  that  the  High  Court 
had  decided  contrary  to  the  law  of  the 
empire  would  no  doubt  be  granted  a 
right  of  appeal  to  the  Privy  Council  by 
the  Queen  under  her  prerogative.  Let 
the  High  Court  for  all  practical  pur- 
poses and  to  decide  mere  personal  dis- 
putes be  a  final  court.  But  inasmuch 
as  in  deciding  personal  issues,  even 
when  the  cases  are  small,  questions  of 
the  utmost  magnitude  will  arise,  let  the 
Queen's  prerogative  be  invoked  by  peti- 
tion. If  the  Queen's  advisers  see  that  the 
law  has  been  laid  down  in  a  case  in  a 
way  contrary  to  the  law  as  laid  down  by 
the  highest  tribunals  of  the  empire,  the 
Queen  will  no  doubt  grant  an  appeal  to 
the  Privy  Council.  In  all  cases  where 
there  was  any  just  ground  for  an 
appeal  the  Queen's  prerogative  could 
be  invoked  both  in  the  interests  of 
justice  and  in  the  interests  of  uniform 
law  throughout  the  empire,  so  that  we 
would  get  a  state  of  things  that  would  be 
as  nearly  perfect  as  we  could  expect  under 
present  conditions.  I  emphatically  object 
to  Sir  George  Turner's  proposal  that  it 
should  be  a  matter  of  judicial  discretion 
or  caprice  what  class  of  case  or  what  case 
should  go  to  the  Privy  Council. 
[22] 


Mr.  Symon.— And  the  option  to  be  with 
the  appellant  litigant. 

Mr.  RE1D. — I  say,  rather  have  no  Aus- 
tralian Court  at  all  if  that  state  of  things 
is  to  continue.  With  reference  to  the 
Judges,  I  do  not  think  they  would  like  to 
have  it  thrown  on  them  to  decide  on  their 
own  judgment  when  they  should  say  no 
to  an  application  to  appeal  to  the  Privy 
Council  and  when  they  should  say  yes. 
They  would  have  to  frame  rules  in  order 
to  secure  some  sort  of  uniformity,  and  the 
effect  of  those  rules  would  be  to  establish 
a  normal  state  of  appeal  from  the  Federal 
Court  to  the  Privy  Council.  Let  us  look 
the  thing  straight  in  the  face.  Are  we 
going  to  maintain  the  relations  that  we 
have  at  present  without  the  Federal  High 
Court  or  not  1  If  we  are  in  favour  of 
maintaining  the  present  system  we  need 
no  Federal  High  Court  for  such  appeals. 
If,  on  the  contrary,  we  think  that  we  have 
sufficient  judicial  ability  to  decide  the 
average  case  correctly,  let  this  be  a  final 
Court  of  Appeal,  and  the  Queen  by  her 
prerogative  will  deal  with  all  those  diffi- 
cult and  important  cases  which  may  in 
the  course  of  the  jurisdiction  come  up. 

Mr.  HIGGINS  (Victoria).  — Whatever 
may  be  the  final  decision  upon  this  matter, 
and  it  really  assumes,  to  my  mind,  more 
importance  as  it  is  discussed,  I  hope 
that  the  proposal  of  the  llight  Hon. 
the  Premier  of  Victoria  will  not  be 
accepted,  because  it  would  lead  to  the 
greatest  perplexity  and  uncertainty,  and 
to  a  want  of  finality  as  to  the  law.  I  still 
ask  for  an  answer  to  the  question  of  what 
is  to  happen  where  you  have  got  two  final 
Courts  of  Appeal  for  the  same  country  ? 
Which  final  Court  of  Appeal  is  to  settle 
the  law  1  It  is  not  of  so  much  importance 
what  the  law  is  as  that  the  law  be  certain. 

Mr.  Wise. — -And  speedy. 

Mr.  HIGGINS.— Yes,  and  speedy. 

Mr.  Isaacs. — And  cheap. 

Mr.  HIGGINS.— That  goes  without 
saying.  Honorable  members  who  are 
engaged  in  commercial  transactions  will 
admit  that   there  is  nothing  so  irritating 
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to  a  man  as  not  to  know  the  law  by  which 

he  is  to  be  guided.  There  is  no  country 
in  the  world  which  has  a  system  such 
as  the  Eight  Hon.  the  Premier  of  Vic- 
toria suggests  with  two  Courts  of  Appeal, 
each  of  which  is  final  and  conclusive,  and 
cannot  be  overruled  by  the  other,  and  by 
eitherof  which  all  litigants  are  to  be  bound. 
I  can  understand  the  suggestion,  although 
I  do  not  approve  of  it,  to  have  an  appeal 
to  the  Privy  Council  after  the  High  Court 
of  Australia  ;  but  I  do  not  think  honor- 
able members  are  disposed  to  give  one 
more  means  to  the  lawyers  of  earning 
fees,  bad  as  the  times  may  be.  They  are 
not  inclined  to  multiply  appeals.  To 
come  to  the  root  of  the  matter,  I  may 
say  that  it  is  our  business  in  framing 
the  Constitution  to  see  that  the  different 
departments  of  the  State  shall  assume 
the  full  responsibility  of  nationhood,  sub- 
ject always  to  the  Crown.  We  ought 
not  to  shirk  those  responsibilities.  The 
more  fully  we  take  them  upon  ourselves 
the  more  fully  will  the  people  respond 
to  them,  and  the  better  will  be  the 
work  that  is  done.  We  should  not  shirk 
a  task  which  was  taken  up,  no  doubt, 
with  a  considerable  degree  of  hesitation 
by  the  states  of  America  when  they 
seceded  from  England.  They  took  upon 
themselves,  at  a  time  when  their  popula- 
tion was  similar  to  our  own,  the  framing 
of  a  court  whose  decisions  should  be  final. 
I  ask  is  there  any  court  in  the  whole  world 
which  has  such  influence  and  whose  opin- 
ions are  so  weighty  as  the  opinions  of  the 
Supreme  Court  of  the  United  States? 
whose  decisions  are  read  and  cited  and 
acted  upon  frequently  in  the  House  of, 
Lords  and  the  Privy  Council. 

Sir  George  Turner. — You  would  not 
allow  of  an  appeal  from  America  to  Eng- 
land. 

Mr.  HIGGINS.— No,  but  I  would  ob- 
ject to  a  system  under  which  you  would 
have  an  appeal  either  to  America  or  to 
England,  when  you  would  have  the  poor 
unfortunate  people  who  have  to  act 
according  to  law  uncertain  as  to  whether 
[Mr.  Higgins. 


they  were  to  act  according  to  the  American 
decisions  or  the  English  decisions.  With 
regard  to  the  argument  of  the  honorable 
member  (Mr.  Carruthers),  I  think  he  has 
put  the  argument  in  favour  of  the  Privy 
Council  as  strongly  as  it  can  be  put;  but 
it  is  all  nonsense  to  talk  of  this  as  being 
a  matter  of  popular  right  and  demand. 
There  is  no  popular  demand.  Not  one 
man  in  100,000  cares  a  snuff  about  a 
Privy  Council  appeal.  Very  few  people 
go  there — only  a  few  wealthy  corporations 
and  a  few  working  against  them  particu- 
larly. Who  cares  about  the  Privy  Council 
or  the  Privy  Council  appeals  '?  It  is  not  a 
matter  of  popular  rights.  It  is  simply  a 
question  of  whether  we  here,  in  framing 
a  Constitution,  are  too  timid  to  take  upon 
ourselves  the  responsibility  of  carrying- 
out  rights  between  party  and  party.  Of 
course,  I  admit  there  is  no  popular  demand 
for  it.  But  I  ask,  is  there  a  popular 
demand  that  the  appeal  to  the  Privy 
Council  should  be  given  1  As  the  honor- 
able member  (Mr.  Isaacs)  suggested,  I 
think  that  he  is  quite  right  in  saying  that 
we  ought  to  object  to  any  right  honorable 
gentleman  in  this  chamber  giving  any 
opinion  upon  this  matter  of  the  Privy 
Council. 

Mr.  Isaacs. — I  did  not  put  it  in  that 
way. 

Mr.  HIGGINS.— I  did  not  want  to  state 
it  as  my  own  opinion,  but  I  think  it  is  an 
excellent  point.  Still  it  is  not  a  popular 
cry,  and  not  one  man  in  100,000  cares  at 
all  about  it. 

Sir  George  Turner.— If  the  members 
of  the  Privy  Council  here  are  fair  repre- 
sentatives of  it,  the  Privy  Council  ought  to 
be  popular. 

Mr.  HIGGINS.— If  they  were  all  on  the 
Judicial  Committee,  I  admit  that  we  should 
have  very  good  decisions.  Coming  to  the 
serious  part  of  it,  I  do  not  think  that  any 
answer  has  yet  been  made  to  the  argu- 
ment adduced  with  such  weight  by  the 
honorable  member  (Sir  John  Downer)  at 
our  last  meeting  in  Adelaide.  There  has 
been  no  answer  to  his  argument  that  if 
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you  intrust  the  Federal  Parliament  with 
the  making  of  laws  affecting  the  life, 
liberty,  and  property  of  every  one  of  the 
people  of  Australia,  why  on  earth  should 
you  not  intrust  to  the  Federal  Judiciary 
the  power  to  interpret  these  laws  ?  There 
is  no  answer  to  it.  The  honorable 
member  (Mr.  Carruthers)  says  that  the 
Queen  has  still  to  give  her  consent  to  these 
laws.  Is  not  that  very  like  cant1?  Does  the 
Queen  refuse  her  consent  to  those  laws  ? 
Sir  John  Forrest. — Sometimes. 
Sir  George  Turner. — She  has  done  so 
yery  lately. 

Mr.  HIGGINS.— There  might  be  a  Bill 
passed  decreeing  that  the  honorable*  mem- 
ber (Sir  John  Forrest)  and  his  Ministry  in 
Western  Australia   should   be   suspended 
by  the  neck  until  they  were  dead.      I  am 
not  sure   that  in  that  extreme  case  Her 
Majesty     would     refuse      to      give     her 
consent.       I    believe  that    with   tears    in 
her    eyes    and    with    much    regret    she 
would     give     her    consent     to     such     a 
law.     The    consent    of    the    Queen      to 
an  ordinary  Act  of  Parliament  is  given, 
very  properly  under  constitutional  govern- 
ment, almost  as  a  matter  of  course.     It  is 
only  in  those  cases  where  there  is  any  in- 
terference with  the  rights  of  states  or  with 
other  British  subjects  that  there  is  ever  a 
refusal  to   give  assent.     If  there  is   any 
difficulty    with  regard    to    the   matter,   I 
think  the  honorable  member  (Mr.  Wise's) 
suggestion  to  adopt  the  same  words  as  are 
in  the  Canadian  Act  would   not  be   taken 
amiss,  although,  with  all  respect,  I   think 
they  are  perfectly   useless.     I   have  here 
the  case  of  Prince  v.  Gagnon,  vol.  8,  Appeal 
Cases  before  the  Privy  Council,  in  which 
the  Canadian   Act   giving    the    right    of 
appeal    to    the    Privy    Council    on    Her 
Majesty's  prerogative  was  discussed.     It 
was  a   case   involving   £1,000,    and     the 
question  was    whether  a  transaction    be- 
tween father  and  son  amounted  to   a  gift 
or  a  sale.     There  was  first  a  decision  in 
the   court   that  it    amounted    to   a   gift. 
There  was  then  an  appeal  in  Canada  to  the 
Queen's  Bench,  and   they  held  upon   the 


same  particulars  that  it  was  a  sale.  There 
was  an  appeal  again  to  the  Federal  Court 
in  Canada,  and  they  held  that  it  was  a 
gift.  It  then  went  to  the  Privy  Council, 
the  members  of  which  said  it  was  only  a 
question  involving  £1,000  ;  it  did  not  in- 
volve any  question  of  magnitude,  of  law, 
or  of  public  interest.     The  report  says — 

Their  Lordships,  having  looked  into  the  case, 
see  that  it  involves  nothing  whatever  beyond 
this  £1,000.  There  is  no  grave  question  of  law 
or  of  public  interest  involved  in  its  decision 
that  carries  with  it  any  after  consequences,  nor 
is  it  clear  that  beyond  the  litigants  there  are 
parties  interested  in  it. 

Their  Lordships  then  proceeded  to  apply 
the  principles  laid  down  in  certain  cases, 
and  said — 

They  are  of  opinion  that  they  ought  not  to 
advise  Her  Majesty  to  exercise  her  prerogative 
by  admiting  an  appeal  in  a  case  depending  upon 
a  disputed  matter  of  fact  in  which  there  is  no 
question  involved  of  any  magnitude. 

Of  course,  when  they  speak  of  magnitude, 
they  are  not  referring  to  the  amount  of 
money  involved.     They  say — 

In  which  there  is  no  question  involved  of  any 
magnitude,  or  of  any  public  interest  or  import- 
ance, their  Lordships  will  humbly  advise  Her 
Majesty  to  refuse  liberty  to  appeal  in  this  case. 

Mr.  Reid. — But  that  would  mean  that 
the  case  would  be  different,  and  would  be  of 
very  great  importance  if  a  question  were 
involved,  having  a  far-reaching  effect,  and 
raising  an  important  legal  principle. 

Mr.  HIGGINS.— I  would  prefer  to  take 
the  clause  as  it  stands,  because  I  think 
that  the  sooner  we  feel  in  a  Federal  Court 
of  this  sort  that  we  throw  the  full  and  final 
responsibility  upon  them  the  more  that 
court  will  face  the  responsibility,  the  more 
weighty  will  be  its  decisions,  and  the  more 
it  will  have  respect  in  the  eyes  of  the 
people  in  this  country.  But,  at  the  same 
time,  rather  than  that  the  honorable  mem- 
ber's (Sir  George  Turner's)  amendment 
should  be  carried,  I  should  prefer  to 
adopt  the  words  in  the  Canadian  Act. 
However,  I  shall  vote  against  both.  I 
shall  vote  in  favour  of  making  our  Aus- 
tralian Court  as  weighty  as  we  can  in  the 
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eyes  of  the  people.  I  am  quite  sure  that 
the  people  will  not  regard  it  as  sufficiently 
weighty  when  it  feels  that  the  decisions 
of  that  court  may  possibly  come  to  be 
overruled  in  a  committee  numbering  cer- 
tain Judges  from  South  Australia,  from 
India,  and  other  parts  of  the  world. 

Mr.  Wise. — I  should  like  to  ask  how 
the  Chairman  intends  to  put  the  question  1 

The  CHAIRMAN.— I  understand  that 
the  right  honorable  member  (Sir  George 
Turner)  has  agreed  to  the  verbal  amend- 
ment proposed,  and  I  will  put  it  in  this 
way : — 

Saving  in  cases  where  an  appeal  may  be 
allowed  either  by  the  Queen  in  Council  or  by 
the  High  Court. 

Mr.  WISE  (New  South  Wales).— In 
order  to  bring  the  discussion  to  a  point 
and  to  get  to  a  division,  yielding  to  a 
suggestion  from  the  Chairman,  I  propose 
to  amend  the  amendment  by  omitting  all 
the  words  after  the  word  "  saving,"  with 
the  view  to  insert  the  following  in  their 
place  : — 

Any  right  which  Her  Majesty  may  be 
graciously  pleased  to  exercise  by  virtue  of  her 
royal  prerogative. 

In  order  that  the  committee  may  under- 
stand exactly  what  they  are  voting  for, 
I  desire  to  explain  that  if  the  amendment 
I  have  moved  be  carried,  that  is,  the 
amendment  on  the  honorable  member 
(Sir  George  Turner's)  amendment,  that 
will  restore  our  Bill  to  a  similarity  with 
the  Canadian  Act.  For  my  own  part,  I 
believe  in  the  Bill  as  it  stands.  Therefore, 
although  I  shall  vote  for  the  amendment 
I  am  now  moving,  because  I  prefer  that 
alteration  to  the  alteration  proposed  by 
Sir  George  Turner,  when  the  further  ques- 
tion comes  to  be  put,  that  the  clause  as 
amended,  or  that  the  words  as  carried, 
be  added  to  the  clause,  I  shall  then 
vote  against  it.  That  is  a  course  which 
is  strictly  parliamentary. 

Dr.  Cockburn. — The  honorable  member 
moves  an  amendment  on  the  amendment 
of  Sir  George  Turner,  and   then   he  votes 
against  both. 
[Mr.  Higgins. 


Mr.  WISE. — Yes;  I  do  so  because  a 
vote  was  given  the  other  day  under  a 
misunderstanding.  'Sir  George  Turner 
has  moved  an  alteration  proposing  the 
addition  of  certain  words.  They  have 
the  effect  of  giving  an  additional  power 
to  the  Privy  Council,  at  the  discretion 
of  the  High  Court  here.  I  am  opposed 
to  that,  and  if  any  alteration  is  to  be 
made  in  the  Bill  as  it  stands,  I  prefer 
an  alteration  to  assimilate  our  law  to  the 
law  in  Canada,  that  is  to  say,  an  alteration 
giving  to  the  'Privy  Council  itself  a  right 
to  say  what  appeals  shall  be  made.  If  my 
amendment  be  carried,  I  shall  still  vote — 
when  'the  question  comes  to  be  put  that 
these  words  be  added  to  the  clause — on 
the  negative  side,  because  I  prefer  to  keep 
the  Bill  as  it  stands.  In  my  view,  clause 
75  gives  effect  to  the  decisions  of  the 
Privy  Council,  and  makes  still  more  clear 
the  rules  which  the  Privy  Council  has  laid 
down  for  its  own  guidance  in  the  advice 
which  it  gives  to  Her  Majesty  in  allowing 
or  disallowing  an  appeal. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  hardly  know  why  the  honorable  mem- 
ber (Mr.  Wise)  has  taken  the  trouble  to 
move  this  amendment. 

Mr.  Isaacs. — He  does  not  like  either  of 
the  amendments,  but  he  likes  his  own 
better. 

Sir  EDWARD  BRADDON.— Of  course 
we  can  see  the  object  of  it.  He  prevents 
a  decision  being  given  directly  upon  Sir 
George  Turner's  amendment,  and  then 
reserves  to  himself  the  right  to  slaughter 
his  own. 

Mr.  Reid.  —  He  does  not  like  the 
sharp  edge  of  Sir  George  Turner's,  and, 
therefore,  he  blunts  half  of  it. 

Mr.  ISAACS  (Victoria).— The  more  I 
think  of  it  the  more  I  come  to  the  con- 
clusion that  it  is  a  mistake  to  finally 
decide  this  matter  at  all.  They  have 
not  finally  determined  it  in  the  Cana- 
dian Constitution,  and  what  is  proposed 
now  by  Mr.  Wise's  suggestion  is  to  bring 
our    Constitution    into    accord    with    one 
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particular  Act  of  the  Parliament  of  Canada. 
Now,  there  are  other  Acts  in  Canada  that 
do  not  allow  an  appeal  to  the  Privy  Coun- 
cil at  all ;  as,  for  instance,  where  the  Privy 
Council  has  decided  from  the  wording  of 
an  Act — the  words  of  which  were  that  the 
judgment  of  the  court  should  not  be  sus- 
ceptible of  any  appeal — that  there  was  no 
appeal  to  the  Privy  Council.  I  think 
that  the  proper  course  here  should  be  for 
the  Convention,  seeing  the  divergence  of 
opinion  among  representatives  here,  and 
knowing  that  there  is  also  a  divergence  of 
opinion  outside,  not  to  attempt  to  finally 
settle  this  matter  in  the  Constitution.  We 
should  leave  it  for  the  people  as  repre- 
sented in  the  Parliament  to  decide  the 
matter.  I  should  say  that  it  would 
be  preferable,  inasmuch  as  we  have 
adopted  clause  74  as  far  as  we  have, 
to  put  in  a  saving  clause  to  say, 
"  saving  or  except  where  otherwise  pro- 
vided by  the  Parliament " ;  leaving  the 
High  Court's  decision  to  be  absolutely 
final  and  conclusive,  except  that  the  Par- 
liament might,  if  it  thought  fit  at  some 
future  time,  provide  that  there  should 
be  an  appeal  to  the  Privy  Council.  That 
would  leave  the  Parliament  utterly  free  to 
do  as  it  wished.  The  desire  of  the  people 
might  change  upon  the  question  from 
time  to  time,  and  supposing  the  majority 
of  our  people  were  to  be  demonstratively 
in  favour  of  leaving  this  appeal  to  the 
Privy  Council  at.  the  present  time,  they 
might  in  five  years  hence  change  their 
opinion,  but  they  could  not  give  effect 
to  that  change  except  by  an  alteration  of 
the  Constitution.  I  think  we  have  made 
a  mistake  here,  as  we  have  in  other  things, 
in  attempting  to  provide  in  the  Constitu- 
tion matters  which  should  be  properly 
attempted  by  means  of  federal  legisla- 
tion. 

Mr.  Higgins. — The  character  of  the 
High  Court  should  be  a  matter  for  the 
Constitution. 

Mr.  ISAACS.— Yes;  but  whether  its 
decisions  should  be  subject  to  appeal  or 
not  need  not  be. 


Mr.  Symon. — That  is  a  matter  that 
should  be  provided  for  in  the  Constitu- 
tion. 

Mr.  ISAACS. — In  the  very  clause  which 
we  have  dealt  with  we  have  acted  other- 
wise, because  that  clause  says  "with 
such  exceptions  and  subject  to  such  regula- 
tions as  the  Parliament  may  from  time  to 
time  prescribe."  To  constitute  a  High 
Court  will  undoubtedly  be  a  matter  of 
considerable  expense.  I  do  not  say  that  it 
will  be  a  matter  of  undue  expense.  This 
is  going  to  be  a  body  of  great,  and,  as  Mr. 
Symon  has  said,  of  imposing  power  and 
weight,  and  I  think  it  is  a  great  mistake 
to  say  that  we  shall  make  this  tribunal  a 
tribunal  of  appeal  from  our  present  Su- 
preme Court,  and  then  allow  under  any 
circumstances,  except  what  are  mentioned 
in  clause  75,  a  further  appeal  to  the  Privy 
Council.  I  consider  that  it  is  allowing  undue' 
weight  to  wealth,  because  it  is  not  within 
the  power  of  a  man  of  limited  means  to  go 
to  the  Privy  Council,  more  especially  when 
he  has  had  the  previous  expense  of  going 
to  the  High  Court.  It  is  difficult  enough 
as  it  is  for  a  poor  man  to  prosecute  an 
appeal,  and,  if  his  resources  are  to  be 
further  straitened  by  means  of  this  in- 
termediate appeal,  I  doubt  very  much 
whether  his  rights  will  not  be  forfeited 
through  the  failure  of  his  pecuniary  re- 
sources, and  through  the  superiority  of 
the  resources  of  his  antagonist.  I  have 
seen  cases  in  this  colony  where  the  power 
of  appeal  to  the  Privy  Council  has  been 
exercised,  rightly  and  fairly  under  the  law 
as  it  is,  but  -  as,  for  instance,  in  a  case 
which  I  have  in  my  mind's  eye — with  the 
effect  of  making  it  absolutely  impossible 
for  the  poor  litigant  to  be  represented. 

Mr.  Symon.— 1  have  known  a  poor  liti- 
gant to  compromise  rather  than  go  to  the 
Privy  Council  with  an  appeal. 

Mr.  ISAACS.— I  think  that  the  diffi- 
culty that  exists  is  great,  and  it  will  be 
still  greater  if  we  interpose  this  High 
Court  jurisdiction,  giving  power  to  goto 
the  Privy  Council.  I  think  we  should 
retain  clause  75  as  it  stands,  allowing  an 
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appeal  to  the  Queen  in  Council  in  certain 
public  cases,  but  beyond  that,  where  it  is 
a  mere  matter  of  litigation  between  indi- 
viduals, I  think  the  High  Court  of  Austra- 
lia should  be  left  to  deal  with  them.  I 
therefore  find  myself  in  the  regrettable 
position  of  having  to  differ  from  my  right 
honorable  and  learned  friend  and  leader 
(Sir  George  Turner)  with  regard  to  this 
matter.  It  is  not  often  that  we  do 
differ,  and  I  regard  myself  as  unfortunate 
in  having  to  differ  from  him  now,  but  by 
the  exercise  of  the  best  judgment  I  have 
with  regard  to  the  matter,  I  think,  in  the 
interests  of  everybody,  more  especially  of 
those  litigants  who  are  limited  in  means, 
we  should  not  hesitate  to  adhere  to  the 
Bill  in  this  respect  as  it  stands. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  know  whether  I  shall  call  down  any 
ridicule  from  my  right  honorable  friend 
(Sir  Edward  Braddon)  in  what  I  am  going 
to  say,  but  T  am  in  the  same  position  as 
my  honorable  and  learned  friend  (Mr. 
Wise)  is.  If  there  is  to  be  any  alteration 
of  this  Bill  as  it  stands  ;  if  the  limitation 
on  appeals  contained  in  clause  75  is  to  be 
cut  out  in  favour  of  some  form  of  appeal 
to  the  Privy  Council  generally,  then 
I  would  rather  see  this  Constitution  assimi- 
lated to  the  Constitution  which  has  flowed 
from  the  Canadian  Act,  than  see  the 
amendment  of  my  right  honorable  friend 
(Sir  George  Turner)  carried.  I  think  it 
would  be  far  better  that  we  should,  if  we  are 
to  depart  from  the  Bill  as  it  stands,  tread 
in  well-known  paths — paths  that  have  been 
proved  as  those  of  Canada  have  been  proved, 
and  as  to  which  the  people  of  Canada  at 
any  rate  do  not  seem  to  express  any  great 
dissatisfaction.  The  question  whether  we 
should  leave  the  appeal  as  it  stands  in 
clause  75  or  assimilate  the  practice  here 
to  the  Canadian  practice  is  a  very  different 
one,  and  as  between  these  two  I,  on  the 
whole,  prefer  the  Bill  as  it  stands.  We 
are  four  times  as  far  as  Canada  is  from 
the  central  Court  of  Appeal,  and  when 
you  consider  the  greater  difficulties  and 
the  time  which  must  be  occupied  in  these 
[Mr.  Isaacs. 


circumstances,  it  is  a  reasonable  thing,  on 
the  whole,  that  the  right  of  appeal 
should,  in  some  degree,  be  restricted  to 
the  most  important  cases  which  may  be 
defined.  Agreeing,  up  to  that  point,  with 
my  honorable  and  learned  friend  (Mr. 
Isaacs),  I  do  not  agree  with  him  that  we 
should  leave  out  a  precise  definition 
of  this  subject  from  the  Constitution, 
because  I  am  of  opinion  that  the  ultimate 
authority  of  the  court  we  are  about  to 
create  is  nearly  as  important  a  question  as 
the  jurisdiction  which  you  will  give  it.  If 
you  are  going  to  give  it  a  jurisdiction 
and  leave  it  to  future  events  to  say  to 
what  extent  that  jurisdiction  can  be  effec- 
tually exercised,  I  think  you  will  be 
leaving  that  uncertain  which  you  ought  to 
make  certain  in  the  Constitution.  I  think, 
on  the  whole,  I  shall  find  myself  supporting 
clause  75,  and,  therefore,  not  supporting 
the  amendment  of  Mr.  Wise  when  the 
question  is  put — that  the  words  proposed 
to  be  inserted  in  the  clause  be  inserted ; 
but  when  the  question  is  put  as  a  whole,  I, 
preferring  his  amendment  to  that  of  Sir 
George  Turner,  I  shall,  up  to  that  extent, 
be  found  voting  with  Mr.  Wise. 

Mr.  SYMON  (South  Australia).— It  is, 
I  think,  the  most  comforting  thing  that 
lawyers  can  possibly  have  experience  of, 
to  find  so  many  honorable  members  of  the 
Convention  thrusting  business  upon  them 
in  this  most  unasked  for  fashion,  and  insist- 
ing that  the  people  of  this  country  shall 
have  yet  another  Court  of  Appeal,  through 
the  purgatory  of  which  they  may  be 
dragged  by  the  successful  and,  perhaps, 
more  wealthy  litigant.  I  was  exceedingly 
gratified  to  hear  the  view  expressed  by 
my  honorable  friend  (Mr.  Isaacs),  and  it 
embodies  the  view  whiqh,  from  the  very 
beginning  of  this  matter — when  it  was  dis- 
cussed in  the  Judiciary  Committee,  and  at 
the  Adelaide  session — I  have  held.  But  I 
do  not  quite  follow  the  views  of  some  other 
honorable  members  who  have  suggested 
that  there  should  be  a  reservation  of  power 
on  the  part  of  the  Privy  Council  to  give 
special  leave  to  appeal  in  any  particular 
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case  in  which  they  might  think  fit.  Nor  do 
I  agree  with  the  amendment,  which  would, 
ill  general  terms,  save  the  Queen's  pre- 
rogative; because  the  only  purpose  we 
have  in  view  in  dealing  with  this  matter 
is,  of  course  with  Her  Majesty's  assent, 
to  take  away  that  prerogative.  At  pre- 
sent it  is  under  no  statute  that  this  appeal 
exists — the  whole  thing  is  provided  for  by 
means  of  Orders  in  Council.  Therefore, 
if  you  reserve,  by  the  words  which  are 
suggested,  the  Queen's  prerogative,  you 
are  reserving  in  substance  exactly  the 
power  of  appeal  which  exists  at  the  present 
moment,  and  which  may  be  provided  for 
by  means  of  Orders  in  Council  just  in  the 
same  way  as  it  exists  here.  I  am  greatly 
astonished  to  hear  my  right  honorable 
friend  (Sir  Edward  Braddon)  talk  of  the 
substitution  of  oue  of  Her  Majesty's  Courts 
of  Appeal  for  another  as  sapping  the  foun- 
dations of  our  Constitution. 

Mr.  Dobson. — That  is  a  quotation  from 
an  1891  speech. 

Sir  Joseph  Abbott. — Only  u  idle  words." 
Mr.  SYMON. — Yes  ;  as  my  honorable 
friend  interjects,  those  are  mere  idle  words. 
They  remind  me  of  the  petition  which 
was  presented  to  the  Convention  a  few 
days  ago,  of  which,  when  it  was  presented, 
it  ought  to  have  been  said,  not  that  it 
was  respectfully  worded  and  contained  a 
prayer,  but  that  it  was  extravagantly 
worded,  and  contained  a  prayer  which 
actually  went  the  length  of  saying  that 
this  matter  of  constituting  under  this 
Constitution  another  Court  of  Appeal — 
its  quality,  of  course,  is  a  matter  which 
may  be  open  to  debate — would  constitute 
a  serious  menace  to  the  integrity  of  the 
empire.  Why,  sir,  when  I  observe  that 
this  emanates  from  a  body  called  the 
Australian  National  League,  I  wonder 
what  foolish  people  could  have  put  their 
heads  together  and  written  anything  so 
absurd.  We  are  not  dealing  with  the  foun- 
dations of  the  empire ;  nor  are  we  dealing 
with  anything  which  is  going  to  menace 
the  integrity  of  the  empire.  We  are  simply 
creating  a  court  which   we  all    admit  is 


absolutely  essential.  We  have  decided  to 
establish  a  Federal  Judiciary.  It  is  to  be  a 
High  Court,  supreme  over  all  other  courts, 
federal  or  state.  It  is  to  be  established 
by  the  Constitution.  It  is  to  be  part  of 
the  bed-rock  of  the  Constitution,  to  be 
placed  there  by  the  voice  of  the  people  of 
Australia,  who  have  to  vote  for  the  accept- 
ance or  the  rejection  of  the  Constitution 
when  framed.  It  is  to  be  a  court  which  is 
to  guard  and  secure  the  freedom  of  every 
citizen.  It  is  to  protect  the  rights  of 
the  •  states  ;  it  is  to  interpret  the  laws 
which  the  Federal  Legislature  is  to  make; 
and  yet  it  is  said — and  it  astounds  me  to 
hear  it  said — that  this  same  court  is  not 
fit  to  dispense  final  justice  in  matters  of 
commerce  and  so  forth  to  the  people  of 
this  continent.  Now,  that  is  the  issue. 
What  is  the  good  of  our  having  these  idle 
and  absurd  rhetorical  expressions  used  in 
connexion  with  a  matter  of  this  kind  ? 
Of  course,  hitherto,  we  have  had  no  inter- 
mediate tribunal  between  the  Supreme 
Court  of  the  state  and  the  Privy  Council, 
except  in  South  Australia.  But  now  we 
have  a  High  Court  of  the  Commonwealth, 
and  yet,  as  I  interposed  a  few  minutes 
ago,  some  people  are  such  gluttons  for 
litigation  as  to  suggest  that  we  should 
make  this  a  Court  of  Appeal,  and,  lest 
people  should  not  have  enough  of  litiga- 
tion, we  should  send  them  to  yet  another 
court.  As  my  right  honorable  friend  (Mr. 
Reid)  said  in  Adelaide,  where  is  it  all 
to  end  1  There  are  some  people  who  are 
so  anxious  to  fight  for  their  rights,  or  at 
any  rate  to  exhaust  their  opponents,  that 
there  is  no  limit  to  their  desire  for  Courts 
of  Appeal,  but  where  is  this  to  end  1  If 
this  is  to  be  a  court  such  as  I  have  de- 
scribed, then  surely  it  is  competent  to 
deal  with  every  question  that  may  concern 
the  commercial  and  business  and  other 
relations  of  the  people  of  the  Common- 
wealth you  are  going  to  establish.  If  it 
is  not,  then  let  us  do  away  with  it  alto- 
gether. Let  us  be  content  with  the 
courts  of  the  states  and  the  Privy  Council 
as   the  interpreters    of   the    laws   we  are 
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considered  to  be  competent  to  make 
here.  It  may  have  been  thought  that 
there  are  some  imputations  on  the  compe- 
tence of  the  Privy  Council.  My  objection 
to  the  continuance  of  the  Privy  Council 
is  not  on  the  ground  of  want  of  compe- 
tence at  all.  That  it  is  a  competent 
court  I  do  not  deny,  and  I  do  not  think 
anybody  else  denies  it.  Though  the 
seats  in  the  Privy  Council  are  oc- 
cupied by  men  of  the  very  highest 
eminence  and  distinction,  trained  in  that 
noble  body  of  jurisprudence  called  the 
common  law  of  England,  still  that  very 
training  is,  to  a  certain  extent,  a  limita- 
tion when  we  have  regard  to  the  nature 
of  the  constitutional  questions  which  will 
be  brought  before  them  for  consideration. 
What  training — and  I  ask  this  with  all 
possible  esteem,  in  fact,  with  the  highest 
admiration  for  the  power  and  competence 
of  that  court — what  training  or  experience 
or  knowledge  of  the  questions  to  arise 
under  the  Federal  Constitution  has  that 
court  1  They  will  approach  the  subject 
as  students.  They  will  approach  the 
subject  with  all  the  disadvantage  of  a 
long  life  spent  in  a  different  environment, 
under  totally  different  conditions. 

Sir  Edward  Braddon. — The  Judges  of 
the  Supreme  Court  were  students  to  start 
with. 

Mr.  SYMON.— But  the  Judges  of  the 
High  Court  in  this  Commonwealth  will 
have  grown  up  with  the  subject. 

Sir  Edward  Braddon. — They  are  just 
dropping  the  feeding-bottle. 

Mr.  SYMON.— Then  if  they  are  just 
dropping  the  feeding-bottle — a  not  inapt 
expression — they  will  be  dropping  it  for 
the  Judges  of  the  Privy  Council  to  take  it 
up,  and  I  should  prefer  those  who  have 
escaped  from  that  condition  to  those  who 
are  just  entering  upon  it.  But  can  it 
be  doubted  for  a  moment  that,  if  both 
courts  approach  the  matter  as  students, 
in  the  one  case  you  have  a  body  who  are 
dealing  with  it  12,000  miles  away,  and, 
in  the  other  case,  you  have  a  body  who 
[Mr.  Symon. 


are  dealing  with  it  amongst  ourselves — 
a  body  constituting  the  High  Court,  in 
which  we  repose  the  safeguarding  of  our 
liberties?  But  I  wish  to  call  honorable 
members'  attention  to  this  also,  as  allusion 
has  been  made  to  Canada,  that  it  is 
notorious  that  the  Privy  Council  has 
failed  to  interpret  the  Canadian  Consti- 
tution in  the  large  spirit  which  is 
essential  in  dealing  with  a  Constitution 
which  must  be  elastic.  I  will  read  to 
honorable  members  a  quotation,  merely 
prefacing  it  by  saying  that  I  am  not  dis- 
paraging the  Privy  Council  at  all,  but  only 
pointing  out  that  they  are  guided  by  a 
more  rigid  adherence  to  what  is  literal,  as 
though  they  were  interpreting  simply  an 
Act  of  Parliament,  rather  than  by  a  regard 
for  those  great  constitutional  principles 
which  throw  light  upon  and  assist  in 
the  efficient  interpretation  of  a  Constitu- 
tion. Bryce,  on  page  509  of  his  book 
— I  commend  the  quotations  very  strongly 
to  the  attention  of  honorable  members, 
because  this  is  a  much  larger  question 
than  the  mere  form  of  words  we  are  to 
use  in  this  Constitution — in  pronouncing 
a  eulogy  upon  the  work  of  Marshall,  the 
famous  Chief  Justice  of  the  United  States, 
says  — 

That  admirable  flexibility  and  capacity  for 
growth  which  characterize  it  (the  American 
Constitution)  beyond  all  other  rigid  or  supreme 
Constitutions  is  largely  due  to  him,  yet  not 
more  to  his  courage  than  to  his  caution. 

Now,  what  does  he  say  about  the  Privy 
Council,  contrasting  it  with  that  1 — 

Had  the  Supreme  Court  been  in  those  days 
possessed  by  the  same  spirit  of  strictness  and 
literality  which  the  Judicial  Committee  of  the 
English  Privy  Council  has  recently  applied  to 
the  construction  of  the  British  North  American 
Act  of  1867  (the  Act  which  creates  the  Constitu- 
tion of  the  Canadian  Federation),  the  United 
States  Constitution  would  never  have  grown  to 
be  what  it  is  now. 

Now,  there  you  have  a  criticism  by  a  valu- 
able authority  as  to  the  limitations  on  the 
capacity  of  the  Privy  Council,  at  any  rate 
on  their  willingness  to  interpret  the  Con- 
stitution with    a    view   to  that  elasticity 
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that  ought  to  prevail ;  and  Bourinot,  in  a 
valuable  article  which  appears  in  the 
Arena  of  March  last,  writes — 

Several  cases  involving  constitutional  issues 
of  great  moment  have  already  come  before  that 
learned  body  (the  Privy  Council),  and  on  more 
than  one  occasion  the  decisions  of  the  Supreme 
Court  have  been  reversed 

And  yet  in  spite  of  that  fact  he  goes  on  to 
state — 

though  the  general  result  so  far  has  been  to 
strengthen  confidence  in  the  Canadian  tribunal. 

There  we  have  the  experiment.  The  ex- 
periment has  been  made  in  connexion  with 
Canada,  where  these  questions  have  gone 
from  the  Canadian  Supreme  Court  to  the 
Privy  Council,  and  the  result,  in  the  esti- 
mation of  a  great  constitutional  writer, 
notwithstanding  the  reversals  that  have 
taken  place,  has  been  that  the  confidence 
of  the  Commonwealth  in  the  Canadian 
Dominion  has  been  greatly  strengthened 
in  their  own  High  Court.  Now,  whyshould 
we  pass  through  this  experiment  again  ? 
Why  should  we  not  be  content  with  the 
experience  that  has  been  already  gained  ? 
Then  it  may  be,  indeed  it  has  been,  said 
that  these  appeals  that  are  talked  about  are 
appeals  going  to  the  Privy  Council  in  mat- 
ters involving  the  common  law.  Now, 
what  is  the  present  condition  of  things? 
Are  the  colonies  satisfied  with  the  present 
condition  of  things  ?  Is  it  not  a  fact 
that  the  colonies  have  concurred  in 
sending  an  Australian  Judge,  as  Mr. 
Chamberlain  said  in  his  address  to  the 
Premiers,  to  strengthen  and  instruct  the 
Privy  Council  ?  I  am  proud  myself  that 
the  lot  in  that  respect  has  fallen  on  South 
Australia.  I  am,  as  we  all  are,  gratified 
that  the  distinction  should  be  conferred  on 
the  Chief  Justice  of  our  colony,  and  I  am 
willing  to  admit  that  as  a  token  of  good- 
will and  conciliation  on  the  part  of  the 
Imperial  authorities  it  is  valuable.  But  I 
am  candid  enough,  at  the  same  time,  to 
admit  that  the  whole  thing  is  rather  a 
farce,  because,  on  the  one  hand,  it  cannot 
be  to  strengthen  the  Privy  Council,  so  far  as 


the  common  law  of  England  is  concerned. 
The  Judges  of  the  Privy  Council  are 
at  least  just  as  competent  as  the  Judges 
of  Australia  to  interpret  the  common  law 
of  England.  It  cannot  be  to  strengthen 
the  Privy  Council  so  far  as  the  statute 
law  of  the  colonies  is  concerned,  because 
the  Judges  of  one  colony  are  no  more  com- 
petent to  deal  with  the  statute  law  of  the 
other  colonies  than  the  Judges  of  the  Privy 
Council  would  be.  But  at  the  same  time, 
having  concurred  in  the  desirability  of 
appointing  an  Australian  Judge  to  a  seat 
on  the  Privy  Council  Bench,  it  is  impos- 
sible for  us  to  say  that  we  are  satisfied 
with  the  Privy  Council  as  previously  con- 
stituted, or  with  the  Privy  Council  under 
these  conditions  in  relation  to  the  ordinary 
Australian  appeals.  And  how  long,  I  ask 
with  Mr.  Isaacs,  who  pointed  out  that  we 
are  establishing  a  great  court  to  deal  with 
great  questions,  are  we  to  be  in  a  condi- 
tion of  tutelage  ?  Are  we  for  ever  to  be 
unequal  to  the  task  of  appointing  a  iinal 
Court  of  Appeal  ? 

Mr.  Isaacs. — I  have  not  argued  against 
the  honorable  member's  view. 

Mr.  SYMON. — No,  I  am  accepting  the 
honorable  member's  argument,  which  is 
strongly  in  favour  of  the  view  I  am 
putting.  If  we  are  not  now  fit  to  dis- 
pense final  justice — we,  a  people,  as  re- 
presented in  this  chamber,  of  over 
3,000,000 — I  want  to  know  when  we  are  to 
be  fit  to  do  so?  It  is  for  honorable  mem-, 
bers  who  say  that  we  are  not  fit  now  to  tell  us 
how  much  longer  it  will  be  before  we  are  fit, 
and  how  much  more  training  we  are  to  under- 
go? We  mustbegin  somewhere,  and  at  some 
time.  When  is  it  to  be?  At  what  stage 
are  we  to  escape  from  the  swaddling  bands 
of  infancy  in  regard  to  the  administration 
of  justice?  I  ask  honorable  members  to 
treat  this  not  as  a  mere  matter  of  senti- 
ment in  relation  to  the  existence  of  a 
particular  court,  but  as  a  great  question, 
involving  the  nationhood  we  are  seeking 
to  establish.  I  understood  we  were  creating 
a  nation  which  is  to  be  self-contained,  self- 
sufficing  in  every  possible  respect,  and  we 
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are  surely  abandoning  that  position  if  we 
admit  that  we  are  unequal  to  the  function 
of  creating  a  High  Court  of  final  jurisdic- 
tion. 

Mr.  Isaacs. — If  we  can  make  our  own 
laws,  we  can  interpret  them. 

Mr.  SYMON.— That  is  exactly  it.  The 
very  foundation  of  the  Constitution  rests 
upon  the  fact  that  we  have  statesmen 
equal  to  the  task  of  governing  the  coun- 
try, and  that  we  shall  have  legislators 
equal  to  the  task  of  legislating  for  it.  If 
we  have  laws  made  within  our  boundaries, 
surely  we  ought  to  have  them  interpreted 
within  our  own  boundaries.  I  should  be 
sorry  to  see  the  High  Court  confess  itself  j 
unequal  to  the  task  of  dispensing  final 
justice  to  the  citizens  of  the  Common- 
wealth. Why  should  we  go  12,000  miles 
to  get  a  final  decision  ?  Some  honorable 
members  seem  to  think  that  nothing. 
Why  should  we  send  five  miles  for  a  loaf 
of  bread  if  we  can  buy  a  very  good  loaf 
across  the  street  1 

Mr.  Peacock. — That  is  a  good  protec- 
tionist view. 

Mr.  SYMON. — Then,  again,  why  should 
we  allow  a  wealthy  and  unsuccessful  liti- 
gant to  drag  his  less  wealthy  opponent 
12,000  miles  away  to  get  a  final  decision. 

Mr.  Reid. — Your  arguments  and  the 
climate  have  melted  all  opposition. 
Mr.  Walker. — Let  us  divide. 
Mr.  SYMON.— Will  the  honorable  mem- 
.  ber  vote  with  me  1  I  am  anxious  to  see 
him  voting  for  what  is  just.  There  is 
only  one  other  thing  that  I  should  like  to 
say,  and  that  is  with  regard  to  the  expense 
of  these  appeals.  It  is  not  only  the 
question  of  counsel's  fees.  There  are 
expenses  connected  with  the  whole  of  the 
details  of  sending  an  appeal  to  England. 
Honorable  members  seem  to  think  that 
you  can  get  a  decision  in  a  week  or  two, 
and  that  there  is  no  particular  trouble. 
But  the  condition  of  things  is  quite  dif- 
ferent. It  is  only  a  few  years  since  a 
Royal  commission  sat  in  Victoria  to  inquire 
into  the  question  of  intercolonial  legisla- 
tion and  a  Court  of  Appeal,  and  on  page  14 
[Mr.  Symon. 


of  their  report  they  insert  the  following 
passages  from  the  London  Times,  of  22nd 
June,  1870,though,  of  course,  the  condition 
of  things  has  greatly  improved  since 
then  : — 

We  have  no  hesitation  in  saying  that  the  con- 
dition of  the  Judicial  Committee  of  the  Privy 
Council  is  simply  disgraceful. 
Again,  Lord  Westbury  and  Lord  Cairnes 
are  reported  to  have  said — 

That  a  beaten  suitor  can,  by  appealing  to  the 
Privy  Council  and  giving  security  for  £400, 
hang  up  his  adversary  for  half-a-dozen  years, 
and  so  either  weary  him  into  a  compromise,  or 
at  least  deprive  him  of  the  fruits  of  his  victory 
for  a  period  long  enough  to  frustrate  the  very 
object  of  the  suit. 

If  honorable  members  will  only  read  the 
report  of  the  commission  they  will  be  per- 
fectly satisfied  that  no  wiser  provision 
has  been  inserted  in  the  Constitution 
than  that  which  takes  away  the  right  of 
appeal  to  the  Privy  Council,  and  consti- 
tutes the  High  Court  of  Australia  the 
High  Court  of  Appeal.  I  have  lately 
had  the  figures  taken  out,  and  honor- 
able members  will  hardly  believe  that  for 
33  years  the  average  amount  of  time  occu- 
pied in  deciding  cases  sent  from  South 
Australia  has  been  two  years  and  one 
month,  and  for  the  last  seventeen  years 
two  years  and  five  months.  In  connexion 
with  Victorian  appeals,  for  23  years  the 
average  time  has  been  one  year  and  eleven 
months,  and  for  ten  years  two  years  and 
ten  months.  In  New  South  Wales,  the 
average  for  23  years  has  been  one  year 
five  and  a  half  months,  and  for  ten  years 
one  year  and  five  months.  In  Queensland, 
the  average  has  been  for  23  years  one  year 
nine  and  a  half  months,  and  for  ten  years 
one  year  and  six  months.  In  Tasmania, 
they  have  had  only  one  appeal,  which 
took  one  year  and  nine  months  to  decide, 
and,  in  Western  Australia,  the  average 
time  occupied  in  deciding  appeals  for  23 
years  has  been  two  years  and  one  month, 
and  for  ten  years  two  years  and  four 
months. 

Mr.    Barton. — Does   not   the   feeding- 
bottle  question  come  in  here  ?     These  are 
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rather  longer  periods   than   an   ordinary 
baby  requires. 

Mr.  SYMON.— Yes.  The  expense  of 
these  delays  is,  of  course,  enormous.  There 
is  one  more  point  to  which  I  should  like 
to  call  attention.  It  is  said  that  we  are 
denying  to  the  people  of  Australia  a  right 
possessed  by  all  other  British  subjects. 
Now,  there  are  40,000,000  people  in  the 
British  Islands  who  have  no  right  of  appeal 
to  the  Privy  Council.  A  Privy  Council 
appeal  is  really  an  anachronism  and  an 
absurdity.  Law  reformers  in  England 
think  there  should  be  one  final  Court  of 
Appeal  for  the  British  Islands,  instead  of 
having  the  House  of  Lords  and  the  Privy 
Council  with  concurrent  jurisdictions.  But 
when  it  is  said  that  rights  are  being  taken 
away,  we  ought  to  remember  that  the 
Privy  Council  is  no  more  specially  favoured, 
so  far  as  it  happens  to  be  a  court,  than 
any  other  court  that  exists.  The  small 
sum  of  money  for  which  the  suit  of  the 
poor  man  is  brought  is  just  as  important 
to  him  as  a  large  sum  is  to  a  rich  man, 
and  there  are  many  more  cases  in  which 
poor  men  are  concerned  than  there  are 
cases  in  which  rich  men  are  concerned. 
When  we  talk  about  uniformity  of  decision, 
what  becomes  of  the  thousands  of  cases 
under  £500  in  which  there  is  no  appeal  1 
The  people  interested  in  these  cases  are  left 
without  that  splendid  palladium  of  liberty 
which  the  Privy  Council  is  described  to  be. 
The  honorable  and  learned  members  (Mr. 
Isaacs  and  Mr.  Higgins)  very  well  pointed 
out  that  the  High  Court  must  gradually 
grow  in  strength.  We  want  it  to  possess, 
from  the  first,  integrity,  learning,  indepen- 
dence, and  firmness,  and  we  believe  that  it 
will  possess  all  these  qualities  from  the 
moment  that  it  is  endowed  with  federal 
jurisdiction.  But  I  hold  with  my  hon- 
orable and  learned  friend  that  immense 
power  and  capacity  grow  with  responsi- 
bility ;  and,  although  I  am  satisfied  that 
from  the  outset  the  court  will  be  com- 
petent to  do  the  high  work  intrusted  to 
it,  I  believe  that  if  it  was  not  there  would 
be  no  better  way  of  securing  that  it  should 


rise  to  the  highest  limits  of  its  duties  than 
by  extending  its  functions  and  increasing 
its  jurisdiction,  so  as  to  make  it  in  the  final 
resort  the  source  of  unspotted  justice  to 
all  the  people  of  this  country. 

Mr.  Wise's  amendment  was  agreed  to. 

Question — That  the  words  "  saving  any 
right  which  Her  Majesty  may  be  graciously 
pleased  to  exercise  by  virtue  of  her  Royal 
prerogative,"  proposed  to  be  inserted  after 
the  word  "  conclusive,"  be  so  inserted — ■ 
put. 

The  committee  divided — ■ 


Ayes 

Noes 


14 
22 


Majority  against  the  amendment      8 

Ayes. 
Abbott,  Sir  J.  P.  McMillan,  W. 

Braddon,  Sir  E.  N.  C.    Quick,  Dr.  J. 


Brown,  N.  J. 

Reid,  G.  H. 

Carruthers,  J.  H. 

.  Turner,  Sir  G. 

Forrest,  Sir  J_ 

Walker,  J.  T. 

Fraser,  S. 

Grant,  C.  H. 

T<  11  r. 

Lee  Steere,  Sir  J.  G 

.      O'Connor,  R.  E. 

Noes. 

Barton,  E. 

Kingston,  C.  C. 

Cockburn,  Dr.  J.  A. 

Lewis,  N.  E. 

Crowder,  F.  T. 

Moore,  W. 

Deakin,  A. 

Peacock,  A.  J. 

Douglas,  A. 

Solomon,  V.  L. 

Downer,  Sir  J.  W. 

Symon,  J.  H. 

Fysh,  Sir  P.  O. 

Trenwith,  W.  A 

Glynn,  P.  M. 

Venn,  H.  W. 

Gordon,  J.  H. 

Wise,  B.  R. 

Higgins,  H.  B. 

Holder,  F.  W. 

Teller. 

Howe,  J.  H. 

Isaacs,  I.  A. 

Pair. 

Aye. 

No. 

Dobson,  H. 

Clarke,  M.  J. 

Question  so  resolved  in  the  negative. 

Sub-section  (1),  as  amended,  was  agreed 
to,  as  was  also  sub-section  (2). 

The  clause,  as  amended,  was  agreed  to. 

Clause  75. — No  appeals  shall  be  allowed  to  the 
Queen  in  Council  from  any  court  of  any  state,  or 
from  the  High  Court  or  any  other  federal  court, 
except  that  the  Queen  may,  in  any  matter  in 
which  the  public  interests  of  the  Commonwealth, 
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or  of  any  state,  or  of  any  other  part  of  her 
dominions,  are  concerned,  grant  leave  to  appeal 
to  the  Queen  in  Council  from  the  High  Court. 

Amendment    suggested    by  the  Legis- 
lative Council  of  New  South  Wales — 
Omit  "no,"  line  1,  and  insert  "an." 

Mr.  ISAACS  (Victoria).— As  I  under- 
stand it,  the  amendment  would  simply 
reverse  the  intention  of  the  clause. 

Mr.  Barton. — Yes. 

The  amendment  was  negatived. 

The  CHAIRMAN.— The  other  amend- 
ments suggested  by  the  Legislative  Coun- 
cil of  New  South  Wales  are  consequential, 
and  I  need  not  now  put  them. 

The  clause  was  agreed  to. 

Clause  76. — Within  the  limits  of  the  judicial 
power  the  Parliament  may  from  time  to  time — 
I.  Define  the  jurisdiction  to  he  exercised  by 
the   federal    courts    other   than    the 
High  Court  : 
II.  Prescribe  whether  the  jurisdiction  of  the 
federal  courts  shall  be  exclusive  of, 
or  concurrent  with,  that  which  may 
belong  to  or  he  vested  in  the  courts  of 
the  states  : 
III.  Invest  the  courts  of  the  states  with  fede- 
ral   jurisdiction    within  such  limits, 
or  in  respect  of  such  matters,  as   it 
thinks  fit. 

Mr.  GLYNN  (South  Australia).— I 
scarcely  think  that  either  sub-section  (2) 
or  (3)  is  necessary.  Under  the  first  clause 
of  Chapter  III.,  "  the  Federal  Judicature," 
the  judicial  powers  of  the  Commonwealth 
may  be  vested  in  any  courts  that  Parlia- 
ment may  from  time  to  time  create  or 
invest  with  federal  jurisdiction.  Under 
that  provision  there  is  ample  power  to 
say  that  a  state  court  shall  have  federal 
jurisdiction. 

Mr.  Wise. — This  gets  rid  of  the  doubt 
that  was  raised  in  the  United  States. 

Mr.  GLYNN.— If  there  was  a  doubt,  I 
would  withdraw  the  objection,  but  these 
two  sub-sections  do  not  appear  to  be 
necessary,  because  under  clause  71  a 
state  court  may  be  invested  with  federal 
jurisdiction.  If  this  provision  is  inserted, 
it  may  be  construed  as  a  limitation  of 
clause   71.     As   regards   sub-section   (2), 


once  you  invest  a  court  with  jurisdiction, 
its  powers  in  federal  matters  must  be  con- 
current, they  cannot,  be  exclusive. 

Mr.  BARTON  (New  South  Wales).— I 
think  we  had  better  retain  both  sub- 
sections. The  first  gets  rid  of  a  question 
of  legal  construction  that  might  arise 
as  to  whether  an  investiture  with  federal 
power  would  mean  a  complete  investiture, 
or  whether  there  could  be  any  limitation 
when  once  the  federal  power  is  given.  I 
do  not  say  that  that  is  a  probable  con* 
struction,  but  the  sub-section  gets  rid 
of  the  difficulty.  I  see  no  objection  to 
giving  Parliament  an  express  power  to 
define  the  jurisdiction  to  be  exercised  by 
courts  other  than  the  High  Court.  Mr. 
Glynn  thinks  that  the  words  in  clause  71, 
"invest  with  federal  jurisdiction,"  are 
sufficient,  but  there  is  a  doubt  about  that, 
and  we  had  therefore  better  retain  the  sub- 
section. I  did  not  quite  clearly  follow 
Mr.  Glynn's  objection  to  the  other  sub- 
section, but  it  seems  to  me  that  it  must 
be  left  to  the  Federal  Parliament  to  de- 
cide whether  the  jurisdiction  of  the 
Federal  Court  shall  be  inclusive  or  con- 
current with  that  of  the  state  court. 
There  is  no  other  authority  to  decide  it. 

Mr.  KINGSTON.— I  would  suggest  to 
the  leader  of  the  Convention  whether  he 
ought  to  retain  the  words  "  other  than 
the  High  Court."  Under  clause  74  it  is 
evident  that  the  Federal  Parliament  will 
require  to  legislate  in  connexion  with  the 
High  Court  as  to  exceptions  and  regula- 
tions with  regard  to  its  jurisdiction. 

Mr.  Barton. — I  will  take  a  note  of 
that. 

Mr.  ISAACS  (Victoria).— I  should  like  to 
mention  that  there  is  almost  an  imperative 
reason  for  keeping  in  those  words  "  other 
than  the  High  Court."  Clause  73  provides 
what  the  j  udicial  power  is.  Clause  74  states 
what  the  High  Court  shall  have  jurisdic- 
tion over.  Clause  77,  which  we  are  going  to 
deal  with,  provides  that  the  High  Court 
shall  have  original  jurisdiction,  as  well 
as  appellate  jurisdiction,  in  certain  matters, 
and  the  Federal  Parliament  is  not  to  be 
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at  liberty  to  define  the  jurisdiction  of  that 
High  Court  so  as  to  take  away  any  por- 
tion of  it.  Then  sub-section  (1)  of  clause 
76  is  to  give  power  to  the  Federal  Parlia- 
ment to  define  the  jurisdiction  of  federal 
courts  other  than  the  High  Court.  It 
cannot  create  any. 

Mr.  Barton. — And  the  judicial  power  has 
been  denned  already. 

Mr.  ISAACS.  — But  if  the  Federal 
Parliament  chooses  to  create  any  Federal 
Court  other  than  the  High  Court,  it  may 
define  the  jurisdiction  of  such  Federal 
Court.  Then  sub-section  (2)  of  clause  76, 
as  the  leader  of  the  Convention  has  pointed 
out,  says  that  the  Parliament,  in  defining 
the  jurisdiction  of  the  federal  courts, 
shall  prescribe  whether  that  jurisdiction 
shall  be  exclusive  or  concurrent  with  that 
of  the  courts  invested  with  federal  juris- 
diction. In  sub-section  (3)  it  provides 
for  the  investiture  of  state  courts  with 
federal  jurisdiction  in  certain  matters. 

Mr.  Symon. — How  are  you  going  to 
define  the  exceptions  to  the  jurisdiction 
of  the  High  Court  % 

Mr.  ISAACS.— The  jurisdiction  of  the 
High  Court  is  not  to  be  touched  except  by 
this  Constitution,  and  except  as  in  section 
74,  where  express  power  is  given  to  the 
Parliament  to  except  from  the  appellate 
jurisdiction  of  the  High  Court. 

The  clause  was  agreed  to. 
Clause  77. — In  all  matters — 

I.  Affecting  public  Ministers,  consuls,  or 
other  representatives  of  other  coun- 
tries : 

ii.  Arising  under  any  treaty  : 

in.  Between  states : 

IV.  In  which  the  Commonwealth,  or  a  person 
suing  or  being  sued  on  behalf  of  the 
Commonwealth,  is  a  party  : 

v.  In  which  a  writ  of  mandamus  or  prohibi- 
tion is  sought  against  an  officer  of  the 
Commonwealth  -. 

the  High  Court  shall  have  original  as  well  as 
appellate  jurisdiction. 

The  Parliament  may  confer  original  juris- 
diction on  the  High  Court  in  other  matters 
within  the  judicial  power. 


Mr.  Barton. — I  should  like  to  transpose 
the  sub-sections  so  that  (2)  will  be  (1),  (1) 
will  be  (2),  (4)  will  be  (3),  and  (3)  will  be 
(4),  and  I  intend  to  move  that  sub-section 
(5)  be  omitted. 

The  CHAIRMAN— With  the  consent 
of  the  committee,  I  will  make  those  sug- 
gested alterations. 

Sub-sections  (1),  (2),  (3),  and  (4)  were 
agreed  to. 

Mr.  Barton. — I  beg  to  move  that  sub- 
section (5)  be  omitted. 

Mr.  HIGGINS  (Victoria).— Before  that 
is  agreed  to  I  should  like  to  point  out 
that  very  likely  the  reason  why  this 
provision  with  regard  to  a  writ  of  man- 
damus or  prohibition  was  inserted  speci- 
ally was  that,  being  a  prerogative  right, 
and  being  a  matter  to  which  the  Queen 
is  a  party,  and  where  there  are  not 
two  parties  in  the  ordinary  sense,  it 
was  thought  that  there  might  be  some 
question  as  to  original  jurisdiction,  say 
in  the  High  Court,  in  a  matter  where 
there  was  merely  an  application,  not  in  an 
action,  for  a  writ  of  mandamus  or  prohibi- 
tion. I  simply  suggest  to  the  draftsman 
of  this  Bill  that  there  may  have  been 
some  reason  in  that  direction  for  greater 
caution  which  induced  those  who  drafted 
the  Bill  to  put  in  sub-section  (5).  But,  as 
the  honorable  member  (Mr.  Isaacs)  says, 
there  is  a  final  clause  providing  that  Par- 
liament may  confer  original  jurisdiction 
on  the  High  Court  in  other  matters. 
There  will,  therefore,  not  be  very  much 
danger. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  78. — The  jurisdiction  of  the  High 
Court,  or  of  any  other  court  exercising  federal 
jurisdiction,  may  be  exercised  by  such  number 
of  Judges  as  the  Parliament  prescribes. 

Mr.  BARTON. — I  am  going  to  suggest 
an  amendment  of  this  clause.  In  order 
to  simplify  the  .clause,  I  beg  to  move — 

That  after  the  first  word,  "  The, "  the  word 
"federal"  be  inserted;  that  the  words  "the 
High  "  be  omitted,  with  the  view  of  inserting 
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the  word  "any,"  and  that  the  words  "or  of 
any  other  court  exercising  federal  jurisdiction" 
be  omitted. 

The  amendments  were  agreed  to. 
Amendment  suggested  by  the  Legislative 
Council  of  Tasmania  :  • 

After  "Judges  "  insert  "  and  in  such  part  of 
the  Commonwealth." 

The  amendment  was  negatived,  and  the 
clause,  as  amended,  was  agreed  to. 

Clause  79. — The  trial  of  all  indictable  offences 
cognisable  by  any  court  established  under  the 
authority  of  this  Constitution  shall  be  by  jury, 
and  every  such  trial  shall  be  held  in  the  state 
where  the  offence  has  been  committed,  and 
when  not  committed  within  any  state  the  trial 
shall  be  held  at  such  place  or  places  as  the 
Parliament  prescribes. 

Mr.  BARTON  (New  South  Wales).— 
I  have  an  amendment  to  propose  in  this 
clause.  I  think  it  is  a  little  more  than 
a  drafting  amendment,  however.  I  beg 
to  move — 

That  the  words  "  established  under  the 
authority  of  this  Constitution "  (line  2)  be 
omitted,  and  that  the  words  "  exercising 
federal  jurisdiction  "  be  substituted. 

The  amendment  was  agreed  to. 

Amendment  suggested  by  the  Legislative 

Assembly  of  South  Australia  : 

Omit  "shall  be  by  jury,  and  every  such 
trial "  (line  3). 

Mr.  GLYNN  (South  Australia).  —  I 
hope  that  the  committee  will  seriously 
consider  this  amendment.  It  was  pro- 
posed in  Adelaide,  and  by  the  Legis- 
lative Assembly  of  South  Australia. 
The  object  of  the  proposal  is  to 
render  the  Federal  Parliament  as  omni- 
potent within  its  own  authority  as  the 
existing  Parliaments  of  the  states  are  at 
present.  I  do  not  see  why  we  should  put 
any  limit  on  the  Federal  Parliament 
within  its  own  jurisdiction  such  as  is 
proposed  in  this  clause.  We  are  making 
trial  by  jury  a  fixture. 

Mr.  Wise  — Hear,  hear. 

Mr.  GLYNN.  —  We  should  give  the 
Federal  Parliament  as  much  latitude  in 
deciding  whether  trial  by  jury  should  be 
perpetuated  as  possible.      We  should  not 


render  its  power  less  great  than  the 
power  which  is  possessed  by  the  states  at 
present.  It  is  for  that  reason  that  the 
suggestion  is  made  by  the  Legislative  As- 
sembly of  South  Australia,  and  I  trust 
that  the  words  in  question  will  be  struck 
out. 

Mr.  WISE  (New  South  Wales).— I 
think  that  the  clause  as  it  stands  is  a  ne- 
cessary safeguard  to  the  individual  liberty 
of  the  subject  in  every  state.  It  does  not 
interfere  with  the  right  of  every  state  to 
alter  its  laws  and  to  deprive  its  citizens 
of  their  liberty  of  being  tried  by  a  jury 
of  their  fellow  countrymen,  but  it  does 
say  that  the  Federal  Parliament  shall  be 
compelled  to  submit  any  person  accused 
of  a  breach  of  the  federal  laws  to  trial 
before  a  body  of  his  own  fellow  citizens,  in 
the  state  to  which  he  belongs.  If  this 
clause  were  not  here  offenders  under  the 
Federal  Parliament  might  be  removed 
under  an  executive  act  from  one  part  of 
the  Commonwealth  to  another,  to  be  tried 
by  resident  magistrates,  and  the  Federal 
Executive  would  be  given  authority  which 
might  permit  them  to  tyrannously  inter- 
fere with  the  liberties  of  every  subject  in 
the  community. 

Mr.  SYMON  (South  Australia).— The 
only  argument  I  have  heard  in  support 
of  the  argument  of  my  honorable  friend 
(Mr.  Glynn)  was  that  which  O'Connell 
used  in  the  House  of  Commons.  He 
said  that  he  was  concerned  in  a  case  in 
which  a  prisoner  was  being  tried  for 
murder.  The  case  was  tried  in  Ireland. 
The  one  witness  who  was  called  for  the 
defence  was  the  murdered  man.  There 
was  no  doubt  as  to  his  identity,  but  the 
jury  found  the  prisoner  guilty. 

Mr.  HIGGINS  (Victoria).— I  feel  very 
strongly  that,  no  matter  how  much  we 
may  value  trial  by  jury  as  a  piece  of 
machinery,  it  is  not  a  matter  for  this 
Constitution  at  all. 

Mr.  Wise. — It  is  only  for  indictable 
offences  committed  under  laws  passed  by 
the  Federal  Parliament. 
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Mr.  HIGGINS.— But  why  should  we 
make  it  a  matter  for  the  Constitution, 
which  cannot  be  affected  by  anything  the 
Federal  Parliament  may  do,  that  there 
shall  be  a  jury  for  the  trial  of  any 
indictable  offence? 

Mr.  Wise. — Because  it  is  a  safeguard  of 
liberty. 

Mr.  HIGGINS.  — If  the  honorable 
member  were  speaking  a  hundred  years 
ago  he  might  have  expected  his  remark  to 
be  applauded  when  he  spoke  of  trial  by  jury 
as  being  a  necessary  safeguard  of  liberty. 

Mr.  Wise. — I  am  speaking  of  modern 
times  and  in  view  of  the  decisions  of 
Courts  of  Equity. 

Mr.  HIGGINS.— A  Court  of  Equity 
would  not  be  able  to  imprison  the  honor- 
able member,  except  he  were  guilty  of  con- 
tempt of  court,  without  trial  by  jury ; 
they  would  have  no  power  to  put  him  in 
prison  for  an  indictable  offence,  even  sup- 
posing that  the  honorable  member  were 
guilty  of  an  indictable  offence.  It  would 
be,  in  the  mouth,  of  any  one  else  but  my 
honorable  and  learned  friend,  mere  clap- 
trap to  say  that  trial  by  jury  was  a  safe- 
guard of  liberty  at  the  present  time.  I 
agree  that  it  is  as  well  to  have  a  jury  in 
criminal  cases  ;  I  should  like  to  see  the  sys- 
tem preserved  in  such  cases.  But  that  is 
not  the  issue.  The  issue  is  whether  we  are 
to  stereotype  this  in  the  Constitution,  and 
to  say,  no  matter  what  changes  may  come 
about  in  legal  procedure  and  in  the  mode 
of  dealing  with  crimes,  that  we  must  have 
a  jury,  and  that  nothing  but  a  change  in 
the  Constitution  can  bring  about  an  altera- 
tion. I  can  tell  honorable  members  that 
uftder  a  similar  provision  in  the  American 
Constitution  there  has  been  a  great  deal  of 
embarrassment,  because  they  have  not  been 
able  to  alter  the  criminal  procedure  in  order 
to  suit  the  exigencies  of  modern  times. 

Mr.  Glynn. — They  have  no  power  to 
take  a  majority  verdict,  for  instance. 

Mr.  HIGGINS.— That  may  Le  right  or 
wrong ;  they  cannot  have  assessors 
in  commercial  cases.  No  matter  how  im- 
portant the  case  may  be,  nor  how  large 


the  interests  at  stake,  they  have  to  take 
the  verdict  of  a  common  jury  composed  of 
men  taken  out  of  the  street,  as  it  were, 
although  the  case  may  involve  huge 
interests,  and  be  very  complicated.  There 
is  more  and  more  a  tendency  for  the 
frauds  which  take  up  the  time  of  the 
criminal  courts  to  be  of  a  complicated 
nature,  often  involving  difficult  questions 
of  accountancy.  And  is  it  fair  to  say  that 
there  should  be  no  power  to  say  what 
class  of  men  shall  try  a  case  of  that  kind  % 
In  Victoria,  where  there  have  been  charges 
made  against  the  directors  of  public  com- 
panies, there  has  been  a  general  feeling 
that  ordinary  juries  are  not  competent  to 
go  into  the  difficult  questions  of  account- 
ancy involved. 

Mr.  O'Connor. — This  matter  does  not 
cover  cases  of  that  kind,  but  relates  to 
matters  which  are  undoubtedly  offences 
under  the  Constitution. 

Mr.  HIGGINS.— But  the  instances  I 
have  given  serve  as  an  illustration.  Under 
the  American  Constitution,  which  is  still 
more  stringent,  they  have  no  power  to 
vary  the  constitution  of  the  jury ;  the 
kind  of  jury  must  always  be  the  common 
law  jury.  In  dealing  with  federal  func- 
tions, or  functions  which  come  under  the 
federal  law,  we  should  not  restrict  the 
Federal  Parliament  from  making  its  own 
procedure.  I  may  remind  honorable  mem- 
bers that  the  Federal  Parliament  will  have 
power  to  deal  with  bankruptcy  law,  with 
company  law,  and  other  complicated  mat- 
ters. In  view  of  such  intricate  affairs 
being  delegated  to  the  federal  authority, 
is  it  not  possible  that  there  will  be  diffi- 
cult matters  of  accountancy  cropping  up 
in  cases  tried  under  the  federal  law?  I 
shall,  therefore,  have  much  pleasure  in 
supporting  Mr.  Glynn  in  this  amendment. 
I  may  say  also  with  regard  to  the  latter 
part  of  the  clause,  that  I  think  it  is  still 
more  objectionable.  Why  on  earth  should 
the  trial  necessarily  take  place  in  the  state 
in  which  the  offence  is  committed  \  The 
offence,  or  alleged  offence,  may  be  one 
which  is  backed  up  by  the  sentiment  of 
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the  people  in  the  state  in  which  it  is  com- 
mitted, and  it  may  be  very  hard  indeed 
to  get  a  conviction  there.  My  view  is 
that  what  we  want  to  get  is  justice — 
to  get  the  lawr  carried  out,  right  or 
wrong,  and  in  order  to  get  justice  it  may 
often  be  expedient  to  have  the  trial  con- 
ducted in  a  place  far  removed  from  where 
the  offence  was  committed.  For  instance, 
if  the  customs  law  happens  to  be  agree- 
able to  eleven  out  of  twelve  states,  but  the 
twelfth  state  objects  to  the  law,  and  an 
accusation  is  brought  against  a  man  in 
the  twelfth  state,  why  on  earth  should  not 
the  trial  be  removed  to  where  there  may 
be  an  impartial  verdict  given  ? 

Mr.  Barton.— Is  not  every  state  big 
enough  to  have  a  trial  in  1 

Mr.  HIGGINS.— It  may  be  big  enough, 
but  every  state  may  have  different  in- 
terests. 

Mr.  Wise. — A  man  ought  not  to  be  pun- 
ished for  what  twelve  jurymen  think  to  be 
right. 

Mr.  HIGGINS. — It  depends  upon  what 
the  jurymen  are.  Suppose  they  happen 
to  be  twelve  pals  of  his. 

Mr.  Wise. — That  is  his  good  luck. 
Mr.  HIGGINS.  — Suppose  the  twelve 
jurymen  happen  to  be  inclined  to  favour 
the  offender.  I  do  not  mean  to  say,  as  a 
rule,  that  a  man  ought  not  to  be  tried 
among  those  who  are  his  neighbours,  but 
I  hold  that  we  ought  not  to  put  this  as  a 
rigid  condition  within  the  four  corners  of 
the  Constitution  Act.  I  shall  support  my 
honorable  friend  now,  and  if  he  succeeds 
in  this  amendment,  then  I  shall  support 
him  if  he  moves  to  leave  out  the  latter 
part  of  the  clause. 

Mr.  ISAACS  (Victoria).— I  do  not  think 
there  is  any  safeguard  at  all  such  as  the 
honorable  and  learned  member  (Mr.  Wise) 
has  stated.  He  says  it  is  to  safeguard  the 
right  of  every  person  charged  with  an  in- 
dictable offence  to  have  a  jury.  To  my 
mind,  it  is  a  very  proper  thing  to  do.  I 
think,  in  our  present  state  of  development, 
a  man  is  entitled  to  have  a  jury  in  a  case; 
but  it  is  no  fetter  on  the  Federal  Parliament, 
[Mr.  Higgins. 


because,  when  it  creates  an  offence,  it  may 
say  it  is  not  to  bo  prosecuted  by  indict- 
ment, and  immediately  it  does  it  is  not 
within  the  protection  of  this  clause  of  the 
Constitution.  In  the  United  States  Con- 
stitution, the  corresponding  clause  is  "the 
trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury,"  which 
is  a  very  different  thing;  so  that  if  the 
Congress  of  America  were  to  declare  any 
act  or  default  to  be  a  crime,  necessarily  it 
could  not  go  on  to  say,  or  use  any  words, 
or  make  any  provision,  by  which  a  persou 
could  be  deprived  of  a  jury. 

Mr.  Wise. — Do  you  think  that  public 
sentiment  would  ever  tolerate  the  punish- 
ment of  imprisonment  for  an  offence  which 
was  not  triable  by  indictment  ? 

Mr.  ISAACS. — It  is  done  every  day.  A 
man  is  tried  before  a  magistrate  and  gets 
twelve  months  or  two  years'  imprisonment. 

Mr.  Wise. — Two  years  ? 

Mr.  O'Connor. — Two  years,  by  a  court 
of  summary  jurisdiction? 

Mr.  ISAACS.— I  will  not  bind  myself 
down  to  two  years,  but  it  is  certainly  a 
year's  imprisonment  that  he  gets. 

Mr.  Barton.— Then  you  ought  to  have 
very  good  magistrates. 

Mr.  ISAACS. — I  will  say  two  years  at 
all  events,  and  in  the  Court  of  Insolvency 
one  Judge  sits  and  has  power  to  inflict 
imprisonment  to  a  very  considerable 
period.  Whether  it  is  right  or  whether 
it  is  wrong,  I  think  a  man  should  have, 
for  what  are  known  as  criminal  offences,  a 
right  to  a  jury.  But  this  clause  as 
it  is  framed  wll  not  conserve  that 
right.  It  does  not  use  the  word 
"  crime  " — it  uses  the  words  "  indictable 
offence";  and  all  the  Legislature  has  to  do 
is  to  say  that  an  offence  shall  be  prose- 
cuted by  information,  or  shall  not  be  tried 
by  indictment,  and  there  is  no  right  to  a 
jury  at  all.  The  moment  the  offence  is 
not  an  indictable  offence,  then  it  ceases  to 
be  one  ^which  comes  within  the  purview 
of  this  clause. 

Mr.  O'Connor. — You  may  trust  the 
Parliament   not   to   increase    the   list    of 
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offences   to   be   dealt   with    by  summary 
jurisdiction. 

Mr.  ISAACS. — Then  you  may  trust  the 
Parliament  not  to  wipe  out  the  right  to  a 
jury?  I  am  not  arguing  against  the  right 
to  a  jury,  because  I  think  that,  except 
n  certain  cases  of  summary  proce- 
dure, a  man  has  a  right  to  have  a  jury, 
and  public  sentiment  would  not  at  this 
day  allow  that  right  to  be  swept  away. 
If  this  is  intended  to  fetter  the  Federal 
Parliament  it  partly  fails  in  that  intention. 

Mr.  GLYNN  (South  Australia).— I  would 
like,  in  order  to  have  this  point  a  little 
more  carefully  considered,  to  point  out  that 
this  is  one  of  the  original  amendments  which 
were  put  in  the  American  Constitution.  At 
the  meeting  of  nine  states  in  New  York  in 
1765,  in  the  Declaration  of  Rights  against 
England,  it  was  declared  that  trial  by  jury, 
which  it  was  then  feared  was  being  attacked 
by  England,  was  one  of  the  inalienable 
rights  of  every  British  subject  in  the  colo- 
nies, and  many  of  the  states  which  took  part 
in  that  Declaration  of  Rights  in  1765  sub- 
sequently refused  to  join  unless  a  similar 
provision  was  put  in  the  American  Consti- 
tution. I  ask  on  what  grounds  are  we  to 
follow  the  precedent  of  America  in  this 
matter?  There  is  no  reason  why  we 
should  do  so.  It  is  simply  the  copying, 
without  the  existence  of  the  same  neces- 
sity, of  a  clause  in  the  American  Constitu- 
tion. On  the  ground  that  you  should  not 
fetter  the  omnipotence  of  Parliament,  I 
hold  that  the  words  ought  to  be  struck 
out. 

Mr.  SYMON  (South  Australia).— I  shall 
vote  with  my  honorable  friend  (Mr. 
Glynn).  Although  at  first  I  was  inclined  to 
say  that  these  words  ought  to  be  put  in, 
I  think  now  they  are  very  much  better 
left  out.  I  think  that  in  cases  where  it 
is  desirable  that  a  man  should  be  tried  by 
a  jury  the  Federal  Parliament  will  confer 
that  right.  If  there  are  cases  in  which 
some  other  mode  of  trial  ought  to  be 
prescribed,  I  think  we  may  rest  assured 
that  the  necessary  provision  will  be  made 
by  the  Federal  Parliament. 
[23] 


Question — That  the  words  proposed  to 
be  omitted  stand  part  of  the  clause — put, 
The  committee  divided — 

Ayes       ...  ...  ...      17 

Noes       ...  ...  ...       8 

Majority  against  the  amendment      9 
Ayes. 
Barton,  E.  O'Connor,  R.  E. 

Cockburn,  Dr.  J.  A.       Peacock,  A.  J. 
Crowder,  F.  T.  Quick,  Dr.  J. 

Deakin,  A.  Solomon,  V.  L. 

Downer,  Sir  J.  W.  Trenwith,  W.  A. 

Holder,  F.  W.  Turner,  Sir  G. 

Isaacs,  I.  A.  Walker,  J.  T. 

Kingston,  C.  C.  Teller. 

McMillan,  W.  Wise,  B.  R. 


Noes. 

Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 


Dobson,  H. 

Douglas,  A. 

Grant,  C.  H. 

Higgius,  H.  B.  Teller. 

Howe,  J.  H.  Glynn,  P.  M. 

Question  so  resolved  in  the  affirmative. 

Mr.  HIGGINS  (Victoria).— I  beg  to 
move — 

That,  after  the  words  "every  such  trial 
shall,"  the  words  "  unless  Parliament  otherwise 
provides  "  be  inserted. 

Mr.  Wise. — That  gives  the  Executive 
power  to  change  the  venue. 

Mr.  HIGGFNS.— No— the  Parliament. 
It  will  simply  give  Parliament  the  power 
to  declare  under  what  circumstances  and 
in  what  cases  there  shall  be  a  discretion 
to  have  the  trial  in  any  other  state.  The 
law  as  it  stands  in  the  present  Bill  is  that 
the  trial,  as  a  matter  of  constitutional  law, 
shall  be  held  in  the  particular  state 
where  the  offence  was  committed.  I 
propose  to  enable  the  Federal  Parliament 
to  say  that  in  certain  cases  and  on  certain 
contingencies,  and  with  certain  restrictions 
and  limitations,  the  trial  may  be  held  in 
some  other  place.  I  think  that  is  simply 
another  instance  of  trusting  the  Federal 
Parliament  to  put  the  matter  on  the  best 
basis. 

Mr.  WISE  (New  South  Wales).— The 
only  class  of  cases  contemplated  by  this 
section  are  offences  committed  against  the 
criminal  law  of   the  Federal   Parliament, 
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and  the  only  cases  to  which  Mr.  Higgins' 
amendment  would  apply  are  those  in 
which  the  criminal  law  of  the  state 
was  in  conflict  with  the  criminal  law 
of  the  Commonwealth  ;  in  any  other 
cases  there  would  be  no  necessity  to 
change  the  venue,  and  select  a  jury  of 
citizens  of  another  state.  Now,  I  do  not 
know  any  power,  whether  in  modern  or  in 
ancient  times,  which  has  given  more  just 
offence  to  the  community  than  the  power 
possessed  by  an  Executive,  always  under 
Act  of  Parliament,  to  change  the  venue 
for  the  trial  of  criminal  offences,  and  I  do 
not  at  all  view  with  the  same  apprehension 
that  possesses  the  mind  of  the  honorable 
member  a  state  of  affairs  in  which  a 
jury  of  one  state  would  refuse  to  con- 
vict a  person  indicted  at  the  instance 
of  the  Federal  Executive.  It  might  be 
that  a  law  passed  by  the  Federal  Parlia- 
ment was  so  counter  to  the  popular 
feeling  of  a  particular  state,  and  so  calcu- 
lated to  injure  the  interests  of  that  state, 
that  it  would  become  the  duty  of  every 
citizen  to  exercise  his  practical  power  of 
nullification  of  that  law  by  refusing  to  con- 
vict persons  of  offences  against  it.  That 
is  a  means  by  which  the  public  obtains 
a  very  striking  opportunity  of  manifesting 
its  condemnation  of  a  law,  and  a  method 
which  has  never  been  known  to  fail,  if  the 
law  itself  was  originally  unjust.  I  think 
it  is  a  measure  of  protection  to  the  states 
and  to  the  citizens  of  the  states  which 
should  be  preserved,  and  that  the  Federal 
Government  should  not  have  the  power  to 
interfere  and  prevent  the  citizens  of  a 
state  adjudicating  on  the  guilt  or  inno- 
cence of  one  of  their  fellow  citizens  con- 
ferred upon  it  by  this  Constitution. 

The  amendment  was  negatived. 

Clause  79,  as  amended,  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
understand  that  there  is  likely  to  be  some 
debate  on  clause  80,  and  I  therefore  pro- 
pose, Mr.  Chairman,  that  you  report  pro- 
gress, and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 
[Mr.  Wise. 


FINANCE  COMMITTEE. 

Mr.  BARTON  (New  South  Wales).— In 
moving  that  the  Convention  do  now 
adjourn,  I  would  like  to  remind  honorable 
members  who  may  not  have  heard  the 
arrangement  that  has  been  made  as  to  the 
order  of  procedure  that,  after  clause  80 
has  been  dealt  with,  the  sub-section  of 
clause  52  relating  to  the  rivers  will  be 
taken. 

Mr.  DOBSON  (Tasmania).— May  I  ask 
the  leader  of  the  Convention  when  the- 
report  of  the  Finance  Committee  will  be 
brought  up,  and  also  when  he  thinks  a  day 
will  be  appointed  to  consider  that  report? 
I  take  it  that ,  we  shall  make  a  terrible 
blunder  if  we  put  off  this  very  important 
matter  until  late  in  our  sitting,  so  that  we 
shall  not  get  the  benefit  we  expect  to 
obtain  from  public  criticism. 

Mr.  Barton. — I  can  give  the  answer  at 
once. 

Mr.  DOBSON.— All  I  wish  is  to  get 
the  report  on  at  a  very  early  date,  so  that 
the  numerous  people  throughout  Aus- 
tralia who  are  interested  in  the  terms  of 
the  bargain  we  are  about  to  make  may 
have  time  to  give  us  their  criticism  of  the 
financial  proposals,  and  that  we  may  have 
the  benefit  of  the  greatest  amount  of 
public  criticism  we  can  get. 

Mr.  BARTON.— I  received,  late  on 
Saturday,  the  conclusions  of  the  Financial 
Committee.  There  has  been  no  time  yet  to 
put  them  into  the  shape  of  clauses.  They 
will  be  reduced  to  the  shape  of  clauses, 
which  will  then  be  sent  to  the  Financial 
Committee  for  them  to  peruse,  and  when 
they  have  said  whether  those  clauses  as 
drawn  represent  their  intentions  the 
clauses  will  be  printed,  and  will  be  dealt 
with  in  due  course.  If  we  have  reached 
the  financial  part  of  the  Bill  before  the 
clauses  are  in  print,  of  course  it  will  be 
necessary  to  postpone  the  consideration  of 
those  clauses. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  seven 
minutes  past  five  o'clock. 
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The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Clause  80.— No  person  holding  any  judicial 
office  shall  be  appointed  to  or  hold  the  office  of 
Governor-General,  Lieutenant-Governor,  Chief 
Executive  Officer,  or  Administrator  of  the 
Government,  or  any  other  executive  office. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  New  South  Wales,  and 
the  Legislative  Assembly  of  Victoria — 

Omit  the  clause. 

Mr.  HOLDER  (South  Australia).— 
This  clause  was  not  originally  in  the  Draft 
Constitution,  but  was  inserted  in  Adelaide. 
At  the  time  I  opposed  its  insertion,  and  I 
have  gone  through  the  debates  since  to 
see  if  there  was  any  reason  why  I  should 
change  my  mind.  But  I  have  found  no 
sufficient  reason  for  doing  so,  and  I  shall 
ask  the  Convention  to  look  into  the  facts, 
and  see  if  it  would  not  be  well  to  reverse 
the  previous  decision.  The  object  of  the 
clause  is  to  prohibit  Judges  from  taking 
the  position  of  Acting  Governor,  which 
they  can  take  at  the  present  time  in  either 
of  the  colonies.  I  can  conceive  of  no 
person  more  able  or  more  fit  to  take 
the  position  than  one  of  the  Judges  of 
the  High  Court.  We  want  persons  of 
high  position,  independent  of  all  other 
persons  in  the  state,  to  step  into  the 
place  rendered  vacant  by  the  temporary 
absence  of  the  G-overnor-General,  and  it 
seems  to  me  that  there  are  no  persons  in 
the  Commonwealth  so  well  fitted  to  meet 
the  case  as  either  of  the  Judges  of  the 
High  Court.  The  only  person  besides 
them  that  I  could  think  of  might  be  the 


Commander  of  the  Forces ;  but  certainly 
the  position  would  be  a  very  inconsistent 
one  for  him  to  occupy.  More  at  the 
mercy  of  the  Executive  as  a  servant  of 
the  state  than  the  Judges,  he  would  be 
quite  out  of  place  in  the  position.  It 
may  be  said  that  one  of  the  Governors  of 
one  of  the  states  should  occupy  the  posi- 
tion in  the  temporary  absence  of  the 
Governor-General.  But  we  must  all 
admit  that  under  the  Federation  the 
state  Governors  would  be  persons  of  much 
less  weight  and  influence  than  the  present 
Governors  of  the  colonies.  It  is  quite 
expected  that  one  of  the  results  of  federa- 
tion will  be  a  weakening  of  the  position 
now  held  by  the  Governors  of  the  states, 
and  we  shall  have  an  officer  at  the  head  of 
each  state  who  will  be  much  less  qualified 
to  fill  the  office  of  Governor-General 
than  either  of  the  persons  of  whom  we 
think  when  speaking  of  the  Governors 
of  the  colonies.  I  shall  vote  against  this 
clause. 

Sir  GEORGE  TURNER  (Victoria).— I 
agree  with  Mr.  Holder  that  this  clause  is 
a  mistake.  More  than  that,  it  seems  to 
me  to  be  a  blot  on  the  Bill.  Why  should 
we  debar  gentlemen  who  hold  high  judicial 
positions  from  occupying  the  post  of  Acting 
Governor-General  when  we  do  not  attempt 
to  debar  the  President  of  the  Senate  or 
the  Speaker  of  the  House  of  Representa- 
tives, or  even  the  Premier  of  the  day  1  In 
addition  to  that,  I  think  that  this  clause 
really  takes  away  the  right  of  the  Queen 
to  appoint  whom  she  thinks  fit  to  repre- 
sent her  in  any  portion  of  her  dominions. 
Why  should  we  put  in  the  Bill  a  clause 
like  this,  which  is  aimed  at  a  particular 
class  in  the  community  ? 

Sir  John  Forrest. — A  class  who  can 
look  very  well  after  themselves. 

Sir  GEORGE  TURNER.— They  are  a 
class,  as  Sir  John  Forrest  says,  who  can 
generally  look  after  themselves  very  well, 
and  who  are  a  necessary  evil  to  keep  the 
rest  of  the  community  honest. 

Mr.  Gordon. — You  are  speaking  of 
Victoria. 
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Sir  GEORGE  TURNER.— It  is  more 
especially  to  South  Australia  that  I  be 
remark  applies.  Looking  at  the  proposal 
in  all  seriousness,  there  is  no  reason  what- 
ever for  the  insertion  of  the  clause,  and  I 
hope  that  the  Bill  will  be  made  as  it  w,ts 
originally,  leaving  it  entirely  to  the  Queen 
to  appoint  whom  she  thinks  fit  to  repre- 
sent her  in  this  portion  of  her  dominions. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  hope  the  clause  will  be  allowed 
to  remain  where  it  is.  It  seems  to  me  to  be 
a  mistake  to  mix  up  the  judicial 'with  the 
administrative  in  the  way  which  is  the 
custom  at  the  present  time.  In  my  opinion, 
the  system  prevailing  in  most  of  the 
colonies  of  Australia  does  not  work  well, 
even  now.  It  either  has  the  effect  of 
weakening  the  Supreme  Court,  or  else  you 
find  that  the  Governor  for  the  time  being 
occupies  a  seat  on  the  judicial  bench. 
Those  who  have  had  any  experience  of 
government  must  know  that  the  system 
has  been  found  very  inconvenient,  and  I 
think  that  the  inconvenience  will  probably 
be  greater  under  the  federal  form  of 
government.  We  have  heard  a  good  deal  of 
keeping  the  Judges  independent  and  aloof, 
occupying  their  high  positions  altogether 
apart  from  local  politics.  But  if  this 
clause  does  not  find  a  place  in  the  Bill 
we  shall  have  the  Chief  Justice  or  one  of 
the  Judges  of  the  High  Court  acting  for  the 
time  being  as  the  head  of  the  political  organ- 
ization of  party  government.  Even  now  the 
existing  system  frequently  places  the  Chief 
Justice  in  a  peculiar  and  awkward  position. 
The  only  argument  that  would  prevail 
with  me  would  be  that  there  would  be  a 
dearth  of  men  capable  of  occupying  this 
temporary  position ;  but  as  that  argu- 
ment does  not  prevail  now,  we  should 
keep  the  Supreme  Court  altogether  in- 
dependent of  the  Government.  Of  course, 
if  it  is  said  that  there  are  no  persons  in 
the  community,  and  are  not  likely  to  be 
any,  who  are  competent  or  suitable  for 
this  high  office  temporarily,  it  would  be  a 
very  good  argument,  and  one  having  force 
with  me ;  but  unless  that  is  the  case — and 
[Sir  George  Turner. 


I  do  not  think  it  will  be  the  case — and  as 
we  are  not  making  this  Constitution  for 
to-day  or  to-morrow,  but  for  all  time,  it 
will  be  much  better  to  keep  altogether 
separate  the  judicial  and  administrative 
parts  of  the  Government. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  hope  the  committee  will  stand  by  this 
clause.  The  arguments  used  by  Sir 
George  Turner  and  Mr.  Holder  are 
very  well  when  applied  to  the  state 
Governments,  because  there  the  Judi- 
ciary is  not  necessarily  brought  into 
contact  with  political  questions.  But 
I  do  not  think  it  can  be  too  strongly 
emphasized  that  the  position  of  the 
Judiciary  in  the  Commonwealth  is  alto- 
gether of  a  different  character.  The 
Chief  Justice  or  any  Judge  of  the  Federal 
Judiciary  may  at  any  time  be  put  in  the 
position  of  having  to  decide  a  question 
which  may  become  a  matter  of  burning 
political  moment — a  question  of  the 
validity  of  a  law  which  may  affect  very 
largely  the  interests^  a  state  and  the 
Commonwealth,  and  may  at  any  time 
become  a  matter  of  heated  controversy 
between  a  state  and  the  Commonwealth. 
The  only  authority  for  deciding  such  a 
question  will  be  the  Supreme  Court — the 
Judiciary  of  the  Commonwealth.  It  wi  1 
therefore  be  altogether  a  wrong  thing  to 
put  it  in  the  power  of  the  Government  to 
appoint  to  any  office  in  which  he  will  be 
brought  into  contact  with  the  Executive 
Government  a  high  officer,  who  may  be 
called  upon  at  any  time  to  decide  such 
questions.  The  difference  between  the 
two  positions  is  so  strong  that  it  appears 
to  me  to  be  only  necessary  to  point  it 
out.  I  can  see  that  there  may  be  in- 
convenience in  following  this  course,  but 
it  is  much  better  that  inconvenience 
should  occur  in  the  selection  of  persons  to 
fill  this  appointment  than  that  it  should  be 
within  the  power  either  of  a  judicial 
officer  or  of  the  Executive  Government  at 
any  time  to  put  the  Judiciary  in  a  false 
position  in  regard  to  the  Commonwealth. 
Because,   as  has  been   said   before,   it   is 
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necessary  not  only  that  the  administration 
of  justice  should  be  pure  and  above  sus- 
picion, but  that  it  should  be  beyond  the 
possibility  of  suspicion  ;  and  it  would  be 
impossible  that  a  high  judicial  officer  who 
had  to  decide  these  questions,  which  may 
at  any  time  become  political  questions, 
should  also  be  in  the  relation  of  having  to 
be  advised  by  the  Executive  Government 
— perhaps  advised  to  grant  a  dissolution 
of  both  Houses  of  Parliament  in  regard 
to  a  dispute  which  may  have  arisen  in 
relation  to  the  validity  of  a  statute ;  or 
he  might  have  to  decide  a  question  arising 
as  between  state  and  Commonwealth.  On 
these  grounds,  I  hope  that  the  essential 
difference  between  the  Governor-General 
of  this  Commonwealth  and  the  Governor 
of  the  states  will  be  recognised,  and  will 
prevent  the  committee  from  altering  the 
clause  from  its  present  form. 

Mr.  HIGGINS  (Victoria). —I  am  amazed 
at  the  weakness  of  the  arguments  which 
have  been  urged  in  favour  of  the  clause, 
because  if  any  one  can  put  reasons  strongly 
my  honorable  friend  (Mr.  O'Connor)  can. 
What  is  the  reason  which  we  put  to  the 
people  for  this  clause — what  is  the  substan- 
tial reason  for  the  clause  ?  It  was  passed, 
after  a  very  short  debate  in  Adelaide,  on 
the  ground  that  it  would  interfere  with 
the  impartiality  of  the  bench.  How  on 
earth  will  it  interfere  with  the  impartiality 
of  the  bench  if  one  of  the  bench  happens 
to  be  a  Lieutenant-Governor  for  a  short 
time?  First  of  all,  will  it  interfere  with 
the  impartiality  of  the  bench  1  And, 
from  the  other  aspect,  will  it  interfere 
with  the  impartiality  of  the  Governor  as 
Governor  in  deciding  as  to  a  dissolution, 
and  so  forth  1  There  has  been  no  sugges- 
tion as  to  who  is  to  take  the  post  in  case  a 
Judge  does  not  take  the  post.  Under  the 
Victorian  Constitution  there  are  only  three 
classes  who  are  forbidden  to  take  part  in 
Parliament — Judges,  convicts,  and  clergy- 
men. Unless  you  have  a  Judge  appointed 
I  suppose  you  must  take  a  convict  or  a 
clergyman  to  be  Lieutenant-Governor.  At 
the  same  time,  I  think  that  Sir  Samuel 


Griffith,  in  his  Notes,  has  put  this  matter 
in  a  nutshell.  We  have  no  right,  in  this 
Constitution,  to  dictate  to  Her  Majesty  as  to 
who  shall  be  her  agent.  Her  Majesty  has  a 
right  to  pick  such  agent  as  she  thinks  fit 
in  any  part  of  the  colony,  and  we  have  no 
right  to  say — "  You  shall  not  do  so  and  so." 
There  is  an  ulterior  motive  in  this  par- 
ticular clause.  There  is  an  ulterior  motive, 
with  the  view  of  forcing  the  Crown  to 
appoint  a  particular  personage,  who  will 
have  a  high  office  in  connexion  with  the 
Senate,  as  Lieutenant-Governor. 

Mr.  Wise.— Is  that  Sir  William  Zeal  I 

Mr.  HIGGINS.— No,  I  have  not  referred 
to  Sir  William  Zeal ;  he  would  be  the  last 
person  to  whom  to  impute  anything  on  that 
score.  I  think  the  people  of  the  colonies  will 
require  some  further  explanation  for  this 
clause.  It  is  perfectly  apparent  that  that 
ground  of  impartiality  will  not  do.  With 
all  respect  to  my  honorable  and  learned 
friend  (Mr.  O'Connor),  that  is  all  mere 
clap-trap.  Impartiality  will  not  be  inter- 
fered with  in  the  slightest  degree,  And 
then,  sir,  I  would  ask,  is  there  any  colony 
in  which  the  temporary  appointment  of  a 
Judge  as  Lieutenant-Governor  has  made 
any  serious  inconvenience  1 

Mr.  Holder. — No. 

Sir  John  Forrest. — Yes. 

Mr.  HIGGINS.— If  the  experience  of 
Western  Australia  is  different  I  should 
like  to  hear  it.  We  have  had  the  Chief 
Justice  acting  dozens  of  times  as  Lieu- 
tenant-Governor in  Victoria,  and  there  has 
never  been  the  least  inconvenience.  The 
Chief  Justice  carries  on  his  judicial 
duties,  and  perhaps,  on  one  day  in  the 
week,  or  one  afternoon  in  the  week,  he 
attends  at  the  Executive  Council  and  signs 
documents  as  a  constitutional  Governor  as 
a  matter  of  course.  There  are  very  rare 
cases,  indeed,  in  which  a  Governor  or  Lieu- 
tenant-Governor has  to  exercise  a  discre- 
tion. The  only  case  I  can  think  of  is  in 
granting  a  dissolution,  and  in  that  case 
he  acts  upon  the  advice  of  his  advisers. 
But  my  honorable  friend  (Mr.  O'Connor) 
says  that  there  is  no  analogy  between  the 
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case  of  an  ordinary  Judge  and  the  case  of 
a  Federal  Judge.  Now,  this  clause  is  not 
confined  to  Federal  Judges. 

Mr.  Symon. — Yes,  it  is,  distinctly. 
Mr.  HIGGINS.— It  says- 
No  person  holding  any  judicial  office 

Mr.  Symon. — That  is  acting  in  the 
capacity  of  Governor-General. 

Mr.  HIGGINS.— That  is  not  the  word- 
ing, with  all  respect  to  my  honorable 
friend.     The  wording  here  is — 

No  person  holding  any  judicial  office  shall 
be  appointed  to  or  hold  the  office  of  Governor- 
General  or  Lieutenant-Governor. 

Mr.  Symon. — That  is  in  the  Common- 
wealth. 

Mr.  HIGGINS.— No,  it  is  not. 

Sir  Joseph  Abbott. — What  is  the  Bill 
for? 

Mr.  HIGGINS.— If  my  honorable  friend 
will  look  at  the  debates  in  Adelaide,  he 
will  see  that  it  was  put  deliberately  that 
any  judicial  officer,  whether  he  is  in  the 
state,  or  whether  he  is  in  the  Federa- 
tion  

Mr.  Barton. — Yes,  there  was  a  reason 
for  that.  The  question  was  asked  whether, 
if  you  excluded  a  member  of  the  High 
Court,  you  wTould  allow  a  Judge  of  a  state 
court  to  be  appointed  to  this  office  in  the 
Commonwealth,  and  it  was  at  once  agreed 
that  they  all  ought  to  be  excluded. 

Mr.  HIGGINS.— The  leader  of  the  Con- 
vention is  quite  right  in  his  recollection  ; 
it  was  put  deliberately, 'and  therefore  the 
reasoning  of  my  honorable  friend  is  beside 
the  point. 

Mr.  McMillan. — It  refers  to  the  Com- 
monwealth. 

Mr.  HIGGINS.— The  leader  of  the  Con- 
vention has  just  explained  that  it  means 
this — that  no  person  holding  office  as 
Judge,  even  in  Victoria  or  New  South 
Wales,  of  a  state  court  is  to  hold  the 
appointment  of  Lieutenant-Governor  of 
the  Commonwealth. 

Mr.  McMillan. — Quite  so. 

Mr.  HIGGINS.— But  the  point  which 
my  learned  friend  (Mr.  O'Connor)  made, 
and  which  honorable  members  will  admit 
{Mr.  Higgins. 


now  goes  by  the  board,  was  that  this  only 
applies  to  the  case  of  a  Federal  Judge. 
It  applies  to  all  Judges,  and  Her  Majesty 
therefore  would  have  no  power  to  appoint 
the  Chief  Justice  of  New  South  Wales  to 
be  her  agent  for  the  purpose  of  a  Lieu- 
tenant-Governorship throughout  Australia. 
There  is  >  no  sufficient  distinction  be- 
tween a  Federal  Judge  and  an  ordinary 
Judge  in  regard  to  this  matter.  A  Federal 
Judge,  we  all  hope,  will  be  a  constitutional 
Lieutenant-Governor  if  he  is  any  kind  of 
Lieutenant-Governor;  and,  after  having 
laid  down  the  law  in  a  very  important 
state  and  federal  case,  he  will  have  to 
follow  the  advice  of  his  constitutional 
advisers  as  to  granting  a  dissolution  or 
not.  As  we  all  know,  in  ninety-nine 
cases  out  of  every  hundred  a  Governor 
or  Lieutenant-Governor  has  simply  to 
follow  the  advice  of  his  advisers  ;  and 
even  as  to  granting  a  dissolution,  he 
follows  the  advice  of  his  advisers.  My 
honorable  and  learned  friend  will  not  be 
able  to  point  to  any  case  in  which  he 
thinks  it  at  all  likely,  within  the  reason- 
able bounds  of  chance,  that  a  Federal 
Judge  will  find  the  duties  of  Lieutenant- 
Governor  to  conflict  with  his  federal 
duties.  I  sincerely  hope  that  there  will 
be  more  attention  given  to  this  particular 
clause  on  this  occasion,  and  that  it  will 
not  be  passed  without  a  very  keen  ex- 
amination. 

Mr.  McMILLAN  (New  South  Wales).— 
I  hope  that  the  clause  will  be  passed  as  it 
stands  unless  there  is  some  verbal  altera- 
tion necessary  in  order  to  make  clear  ex- 
actly what  it  means.  A  great  deal  of  loose- 
ness has  been  prevalent  as  to  this  matter 
in  the  different  colonies,  but  I  do  not  hold 
that,  although  there  may  have  been  no 
miscarriage  of  justice  and  no  absolute  in- 
convenience or  error  in  the  state  judica- 
ture, that  applies  in  the  case  of  the 
Federal  Government.  We  have  not  made 
the  same  absolute  distinction  between  the 
Executive  and  the  Legislature  and  the 
Judiciary  in  the  cases  of  a  state  Govern- 
ment as  we  have  done  in  the  case  of  this 
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Federal  Government.  We  have  implanted 
in  this  Constitution  this  great  high 
Supreme  Court,  which  practically  marks 
the  Judiciary  off  from  the  other  branches 
of  Government,  except  that  the  Executive 
has  to  make  the  appointments  to  the 
bench.  Therefore,  it  does  seem  to  me  that 
although  this  custom  may  have  been  in 
vogue  for  years,  and  no  difficulties  may  have 
arisen,  that  is  no  argument  as  a  matter' of 
principle  in  dealing  with  this  great  Com- 
monwealth Bill.  Now,  apart  from  that, 
it  has  always  shocked  me  to  see  a  Chief 
Justice  occupying  the  position,  even  tem- 
porarily, of  Governor  of  a  colony,  and  at 
the  same  time  sitting  on  the  bench  of 
the  Supreme  Court.  It  does  seem  to  me 
that  the  two  positions  are  utterly  incon- 
sistent. You  might  even  have  a  case  in 
which  a  criminal  might  be  condemned  to 
death,  and  the  Lieutenant-Governor  might 
be  the  Judge  who  had  tried  the  case.  The 
only  argument  of  my  honorable  friend  (Mr. 
Higgins)  and  of  others  is,  cannot  we  trust 
the  Judges  ?  Have  they  ever  made  any 
mistakes'?  We  can  trust  them,  because 
the  Australian  Bench  has  been  one  of  the 
purest  in  existence,  and  we  do  not  doubt 
for  a  moment  that  any  of  these  men  would 
do  his  duty  without  any  conscious  bias 
in  any  matter  he  had  to  undertake  in 
government.  At  the  same  time,  we  are 
dealing  with  great  principles,  and  the 
argument  which  says — "  Whom  are  you 
going  to  appoint  in  such  a  limited  com- 
munity ? "  is  no  argument  at  all.  Then 
again,  we  are  told  that  this  provision 
interferes  with  the  Queen's  prerogative. 
There  are  lots  of  things,  probably  in 
this  Bill,  which  interfere  with  the  Queen's 
prerogative.  We  have  to  indicate  what 
we  believe  to  be  the  basis  of  this 
Constitution  in  all  its  parts,  and  I 
think  that  the  principle  which  we  lay 
down — that  this  great  Judiciary  shall 
be,  not  merely  not  under  the  heel  of 
the  Executive  and  Legislature,  but  shall 
be  absolutely  isolated  and  apart,  is 
one  of  the  truest  principles  in  this 
Bill. 


Mr.  REID  (New  South  Wales).— It 
seems  to  me  that  we  are  taking  a  rather 
extreme  course  in  putting  a  clause  of  this 
character  in  the  Constitution.  There  are 
practical  difficulties,  from  whatever  point 
of  view  we  look  at  this  matter.  Some  one 
must  occasionally  act  for  the  Governor- 
General.  Who  is  it  to  be?  Is  it  to  be  a 
man  in  the  political  life  of  the  country  ? 

Mr.  Isaacs. — The  President  of  the 
Senate  or  the  Speaker  of  the  other  House. 

Mr.  Howe. — Why  should  not  the  senior 
Governor  of  the  states  take  the  position  ? 

Mr.  REID. — A  more  objectionable  idea 
has  never  been  put  in  this  Convention 
than  the  one  the  honorable  member  has 
just  uttered.     Which  Governor? 

Mr.  Howe. — The  senior  Governor. 

Mr.  REID. — The  senior  Governor!  Here 
is  a  Governor  whose  jurisdiction  is  entirely 
apart  from  the  federal  jurisdiction  con- 
stitutionally holding  two  offices,  for  prac- 
tically he  is  Governor  of  a  state  and 
Governor  of  the  Commonwealth. 

Mr.  Holder. — He  might  be  acting  for 
the  Governor-General  in  Sydney  for  a 
week. 

Mr.  REID. — At  that  particular  time 
there  might  be  some  friction  existing 
among  the  states,  which  would  cause  the 
appearance  of  a  state  Governor  in  the 
seat  of  the  Governor- General  to  excite 
considerable  feeling.  I  think  the  safer 
plan  will  be  to  leave  the  matter  entirely 
open.  No  one  wishes  to  take  the  Chief 
Justice  from  his  high  duties  for  a  single 
day  if  some  better  arrangement  can  be 
made.  The  best  arrangement  which 
can  be  made  is  the  arrangement  which 
is  made  at  the  particular  time  the 
difficulty  occurs.  The  objection  to 
this  clause  is  that  it  absolutely  prevents 
you  from  acting  in  any  case.  Let  us 
suppose  now  that  some  other  proposition 
was  adopted.  We  know  that  it  occasionally 
happens  that  a  vacancy,  temporary  or  per- 
manent, occurs,  but  even  in  that  case  it 
would  be  impossible  for  the  Chief  Justice 
to  act.  I  do  not  think  there  is  any  neces- 
sity  for   the   clause.     I  think  the  Chief 
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Justice  of  the  Commonwealth  at  all  times 
will  command  the  respect  of  the  people, 
whether  he  acts  in  this  capacity  or  whether 
he  does  not,  and  would  give  infinitely 
more  confidence  to  the  people  of  the  Com- 
monwealth than  the  Governor  of  a  neigh- 
bouring state,  who  is  absolutely  removed 
and  away  from  a  favorable  position  of 
observation,  and  who  owes  no  responsi- 
bility to  the  Commonwealth.  Surely  the 
radical  objection  to  appointing  the  Go- 
vernor of  -a  neighbouring  state  is  seen 
in  that  one  thing.  Whoever  fills  this  post 
should  owe  some  responsibility  to  the  Com- 
monwealth. I  admit  the  Governor-General 
is  looked  upon  generally  as  only  respon- 
sible to  the  Queen.  That  is  a  superficial 
view  of  his  position.  He  owes  a  great 
responsibility  to  the  people  whom  he 
governs,  in  an  honorable  and  effective  sense, 
and  so  would  any  officer  of  the  Common- 
wealth acting  in  this  position;  but  an 
officer  of  another  state  may  owe  a  divided 
duty.  Under  all  the  circumstances,  while 
I  do  not  say  that  the  Chief  Justice  should 
occupy  this  position — I  do  not  for  a 
moment  take  up  that  position — I  think 
we  might  well  leave  this  matter  to 
the  Federal  Parliament,  or  to  Her  Ma- 
jesty's Ministers  at  home,  whichever  it 
may  happen  to  be,  or  to  both.  I  think  it 
would  be  safer  to  leave  out  the  clause. 

Mr.  ISAACS  (Victoria).— If  we  look  at 
another  portion  of  the  Bill,  which  I  pre- 
sume we  may  do  for  the  purpose  of  dis- 
cussing this  clause,  we  will  find  that  in 
clause  119  it  is  provided — 

The  Queen  may  authorize  the  Governor- 
General  from  time  to  time  to  appoint  any 
person  or  any  persons  jointly  or  severally  to  be 
his  deputy  or  deputies  within  any  part  or  parts 
of  the  Commonwealth,  and  in  that  capacity  to 
exercise,  during  the  pleasure  of  the  Governor- 
General,  such  of  the  powers  and  functions  of  the 
Governor-General  as  he  deems  it  necessary  or  ex- 
pedient to  assign  to  such  deputy  or  deputies 

Now,  that  is  a  general  power. 

Sir  George  Turner. — It  might  not  be 
while  he  was  there. 

Mr.  ISAACS.— It  might  not  be  while 
he  was  in  the  jurisdiction. 
[Mr.  Re.id. 


Sir    George    Turner. — It     might    be 
while  he  was  away  for  a  few  months. 

Mr.  ISAACS. — Under  his  instructions, 
the  Governor  of  Victoria  has  power  to 
appoint  a  deputy  during  his  absence,  and 
there  is  nothing  in  this  Bill  to  prevent 
the  Queen  from  authorizing  the  Governor- 
General,  who  is  her  agent  in  law,  from 
appointing  a  deputy  to  exercise  his  office, 
whether  he  is  present  or  absent.  But 
this  clause  which  we  are  now  discuss- 
ing is  a  restriction  upon  that.  Why 
should  we  make  a  restriction  in  the  case  of 
a  particular  class  of  individuals?  Are  we 
going  to  seek  through  the  whole  of  our 
civil  officers  to  see  who  are  to  be  ineligible 
for  that  post  1  Why  not  exclude  the  Pre- 
sident of  the  Senate,  and  say  that  it  would 
be  very  improper  and  unjust  that  the 
President  of  the  Senate  should  ever  be 
Acting  Governor-General,  because  there 
might  arise  a  position  of  antagonism 
between  the  House  of  Representatives  and 
the  Senate  ?  In  the  same  way  disqualify 
the  Speaker  of  the  House  of  Representa- 
tives. Proceeding  like  that,  why  not 
enumerate  all  of  those  whom  we  think 
unfit,  for  any  reason,  to  assume  that  posi- 
tion, and  where  shall  we  end  1  It  seems 
to  me  that  the  only  proper  and  sensible 
course,  if  I  may  say  so  without  disrespect,  is 
to  leave  the  matter  entirely  open,  as  the 
Right  Hon.  Mr.  Reid  has  said,  and  leave 
it  to  the  working  of  the  Constitution 
to  determine  from  time  to  time  what  is  the 
proper  course.  Why  should  we  now  once 
and  for  all  put  a  fetter  upon  the  Consti- 
tution in  this  respect  1  The  Chief  Justice 
will  be  perhaps  the  most  independent  man 
in  the  whole  community.  He  will  be  placed 
altogether  above  the  reach  of  party,  and 
he  will  be  in  a  position  where  he  will 
seldom  have  an  opportunity  of  doing 
anything  of  a  strictly  political  nature. 
His  duties  will  be  mostly  administrative  ; 
but  if  his  turn  should  come,  I  have  not 
the  slightest  doubt  he  will  act  as  fairly 
and  impartially  as  Chief  Justices  have 
in  the  various  states  up  to  the  present 
time. 
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Mr.  Stmon. — Do  you  think  that  because 
he  would  perform  executive  acts  well  that 
that  is  a  good  reason  for  joining  executive 
acts  to  judicial  duties  1 

Mr.  ISAACS. — My  honorable  friend  is 
falling  into  this  error :  He  is  arguing  as  if 
there  is  a  provision  in  the  Bill  that  the 
Chief  Justice  should  be  Acting  Governor- 
General. 

Mr.  Stmon. — No ;  we  want  to  prevent 
that. 

Mr.  ISAACS. — Whatever  our  opinion 
may  be  here,  formed  on  insufficient  evi- 
dence, we  ought  to  leave  it  to  the  judg- 
ment of  those  who  come  after  us  to  say 
whether  in  their  discretion  the  Chief  Jus- 
tice or  any  other  person  shall  at  any 
particular  juncture  occupy  the  temporary 
position  of  Governor-General. 

Mr.  Reid. — Parliament  might  pass  a  law 
at  any  time  in  accordance  with  experi- 
ence. 

Mr.  ISAACS.— Exactly.  Parliament 
might  pass  an  Act  preventing  the  Chief 
Justice  from  taking  the  position. 

Mr.  McMillan. — It  is  not  a  question  of 
persons.  Is  it  not  a  question  of  principle 
as  to  whether  a  person  should  combine 
executive  with  judicial  functions  1 

Mr.  ISAACS. — Why  mention  Judges  any 
more  than  the  President  of  the  Council  or 
the  Speaker  of  the  Assembly  1  I  should 
say,  if  I  were  to  express  an  opinion  on  the 
matter,  that  the  Chief  Justice  would  be 
infinitely  more  impartial  than  the  Presi- 
dent of  the  Senate  or  the  Speaker  of  the 
House  of  Representatives ;  but  whom  are 
we  to  appoint?  Are  we  to  appoint  the 
Governor  of  a  state,  who  will  occupy  not 
only  a  dual  position,  but  absolutely  an- 
tagonistic positions?  Suppose  there  is  a 
quarrel  between  the  state  Parliament  and 
the  Commonwealth  Parliament,  what  a 
terrible  position  it  will  be  for  the  Governor 
of  a  state  to  be  in  !  Of  course,  this  is  a 
matter  on  which  each  one  may  act  accord- 
ing to  his  own  impression,  but  we  shall 
make  a  mistake  if  we  put  in  this  restric- 
tive provision,  while,  if  we  strike  it  out,  we 
shall  not  make   the  Chief  Justice  Acting 


Governor-General.  It  will  be  left  entirely 
to  the  Governor-General,  acting  upon  his 
instructions  or  in  any  other  constitutional 
manner.  What  I  contend  is  that  we 
should  not  fetter  the  power  to  be  given  to 
the  federal  authorities.  (< 

Sir  JOHN  DOWNER  (South  Australia). 
— The  arguments  of  the  honorable  mem- 
ber (Mr.  O'Connor)  which  did  not  recom- 
mend themselves  to  the  honorable  mem- 
ber (Mr.  Higgins)  were  simply  unanswer- 
able. They  were  delivered  with  great 
temperance,  and  they  were  all  the  more 
effective  probably  on  that  account.  We 
are  making  a  new  Constitution,  the  very 
basis  of  which  is  to  take  care  of  the  powers 
of  the  Commonwealth  and  to  conserve  the 
powers  of  the  states.  From  that  point  of 
view,  we  appoint  a  protector  of  the  Con- 
stitution; that  is,  the  Supreme  Court, 
which  is  to  be  in  a  calm  ether  of  its  own 
— removed  from  party  strife  and  political 
passion.  The  argument  as  to  the  present 
practice  of  appointing  Chief  Justices  in  the 
different  colonies  as  Acting  Governors  has 
very  little  bearing,  as  the  honorable  mem- 
ber (Mr.  O'Connor)  pointed  out,  upon  this 
question,  because  the  basis  of  this  Federal 
Court  is  that  it  is  the  tribunal  to  conserve 
the  Constitution.  It  is  said  that,  if  you 
are  going  to  shut  out  the  Chief  Justice, 
why  not  shut  out  the  President  of  the 
Senate  and  the  Speaker  of  the  House  of 
Representatives  1 

Mr.  Isaacs. — Hear,  hear. 

Sir  JOHN  DOWNER.— There  is  no 
possible  analogy.  The  President  of  the 
Senate,  and  the  Speaker  of  the  House  of 
Representatives,  truly  enough  occupy  a 
certain  judicial  position  in  the  Houses 
over  which  they  preside;  but  when  it 
comes  to  a  question  of  the  administration 
of  the  Commonwealth,  they  have  nothing 
to  do  with  it,  and  there  is  no  reason  why 
they  should  not  be  appointed. 

Mr.  Higgins. — Suppose  there  were  a 
quarrel  between  the  two  Houses  1 

Mr.  Isaacs. — And  a  dissolution  asked 
for. 
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Mr.  Reid. — Caused  by  something  which 
the  Senate  did  ;  that  would  be  a  nice  posi- 
tion for  the  President. 

Sir  JOHN  DOWNER.— I  quite  under- 
stand that,  and  I  agree  with  the  Right  Hon. 
Mr.  Reid  that  that  would  be  a  strong 
reason  for  not  appointing  those  officers. 
But  it  is  not  a  reason  that  goes  to  the  root 
of  the  Constitution,  as  this  would.  We 
can  all  imagine  cases  where  the  Chief  Jus- 
tice of  the  High  Court,  whose  business  it 
is  to  take  care,  when  appealed  to,  that  the 
Executive  does  not  exceed  its  functions, 
might  have  to  sit  in  judgment  upon  his 
own  acts.  Although  in  a  certain  play 
that  we  had  amongst  us,  which  we  have 
witnessed  with  a  good  deal  of  satisfaction, 
the  character  of  Pooh-Bah  gave  us  a 
great  deal  of  amusement,  we  do  not  in  any 
way  want  to  introduce  such  a  character 
into  this  Constitution. 

Mr.  Isaacs. — Would  not  the  same  diffi- 
culty arise  in  a  state  where  a  Judge  of  the 
Supreme  Court  might  have  to  pronounce 
on  the  acts  of  the  Executive  1  Therefore, 
there  is  no  difference. 

Sir  JOHN  DOWNER.— As  I  was  going 
to  say  when  the  interjection  was  made, 
although  the  arguments  are  conclusive,  in 
my  opinion,  against  this  being  allowed  for 
a  moment  in  the  Commonwealth,  I  do  not 
mean  to  say  that  it  is  the  best  possible 
state  of  things  to  allow  the  Chief  Justice 
to  take  the  position  of  Acting  Governor  in 
the  states.  It  is  only  for  convenience  that 
that  is  done.  It  is  only  because  of  the 
small  area  of  selection  that  the  Chief 
Justice  is  appointed  to  the  position. 

Mr.  Symon. — And  whilst  they  occupy  it 
the  bench  is  deprived  of  their  services  in 
all  matters  in  which  the  Government  is 
interested. 

Sir  JOHN  DOWNER.— But  when  we 
have  this  Commonwealth  established  we 
shall  have  a  broader  area  of  selection. 
We  shall  not  be  restricted  to  the  extent 
that  the  colonies  are  in  finding  somebody 
whom  Her  Majesty  may  consider  fit  for 
the  position. 

[Sir  John  Downer. 


Mr.  Dobson. — But  the  honorable  mem- 
ber proposes  to  limit  the  area  in  this 
clause. 

Sir  JOHN  DOWNER.— No;  only  in 
one  matter.  We  say,  as  a  question  of 
principle,  that  the  protector  of  the  Con 
stitution  must  not  be  a  portion  of  the 
Executive,  and  the  argument  is  unanswer- 
able. On  the  face  of  it  it  is  wrong.  It 
might  not  work  very  badly  in  the  result, 
and  we  may  be  attaching  at  least  as  much 
importance  to  the  question  as  it  deserves ; 
but,  as  an  abstract  principle,  I  do  not  think 
there  are  many  members  of  this  House 
who  would  not  say  that,  if  you  can  possibly 
avoid  it,  the  Executive  and  the  Judiciary 
should  never  be  filled  by  the  same 
person.  I  hope  that  this  clause  will 
stand  substantially  as  it  is  at  present. 
We  cannot  be  too  careful  in  the  foundation 
of  our  Constitution  not  to  interfere  with 
the  functions  of  Parliament.  I  believe  in 
largely  trusting  the  Federal  Parliament, 
but  we  have  to  fix  the  relative  positions  of 
the  Commonwealth  and  the  states,  and  the 
time  to  do  so  is  at  the  initiation. 

Mr.  Holder. — That  is  a  strong  reason 
for  not  allowing  the  state  Governors  to 
take  the  position. 

Sir  JOHN  DOWNER.— In  reference  to 
th°  suggestion  about  the  state  Governors 
taking  the  position,  I  cannot  see  much  ob- 
jection to  that.  In  all  probability  that 
is  the  manner  in  which  Her  Majesty 
will  act  in  selecting  the  temporary  Gover- 
nor-General instead  of  selecting  the  Chief 
Justice. 

Mr.  Reid. — That  will  be  quite  open  to 
be  done  if  this  clause  is  left  out. 

Sir  JOHN  DOWNER.— Quite  so;  and 
that  is  the  reason  why  I  would  not  make 
the  limitation  more  than  the  circum- 
stances require,  and  the  only  limitation  I 
am  in  favour  of  is  that  the  protector  of  the 
Constitution  should  not  hold  this  office. 

Mr.  WALKER  (New  South  Wales).— 
When  I  came  here  this  morning  my  sym- 
pathies were  largely  with  those  who  are  in 
favour  of  the  retention  of  the  clause  ; 
but,  after  listening  to  the  debate,  I  have 
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come  to  the  conclusion  that  we  should  not 
do  anything  to  limit  Her  Majesty's  prero- 
gative. Yesterday,  in  deciding  not  to 
allow  an  appeal  to  the  Privy  Council,  ex- 
cept in  a  very  roundabout  away,  we  did 
something  to  sever  the  connexion  between 
the  home  country  and  ourselves.  I  may 
be  wrong  in  that  impression,  but  unques- 
tionably I  desire  to  support  those  who 
wish  to  maintain  Her  Majesty's  preroga- 
tive in  'this  matter.  I  find,  in  glancing 
through  a  paper  I  have  here,  that  some  of 
the  reasons  for  maintaining  Her  Majesty's 
prerogative  are  summed  up. 

Mr.  Symon. — Is  that  by  Sir  Samuel 
Griffith? 

Mr.  WALKER.— Yes.     He  says— 

If  the  Sovereign  is  to  retain  any  prerogative 
rights  in  respect  to  the  Commonwealth,  the 
choice  of  her  own  representative  would  surely 
be  included  amongst  them. 

If  it  is  desired  by  the  Parliament  at  any  time 
that  the  prerogative  should  not  be  exercised  by 
the  Sovereign  in  a  particular  way,  an  address 
indicating  their  desires  is  more  in  accordance 
with  usage  and  constitutional  theory  than  an 
enactment  purporting  to  limit  its  exercise. 

I  shall  not  go  further  with  this  matter 
beyond  stating  that  I  have  found  reason 
to  change  my  opinion,  and  that  I  intend 
to  support  those  who  wish  to  retain  the 
prerogative  of  Her  Majesty. 

Mr.  SYMON  (South  Australia).— If  Sir 
John  Forrest  will  allow  me,  I  should  like 
to  utter  a  sentence  in  order  to  support  his 
views,  and  to  say  a  word  in  favour  of  the 
clause,  for  which  I  share  the  original 
responsibility.  I  am  sorry  that  the 
honorable  member  (Mr.  Walker)  has 
changed  his  mind  in  such  a  short 
time  as  has  elapsed  since  he  entered 
the  chamber  to-day  ;  but  I  know  what 
very  great  influence  Sir  Samuel  Grif- 
fith has  over  my  honorable  friend,  and 
probably  it  was  the  existence  of  this 
pamphlet  in  his  pocket,  quite  as  much  as 
the  arguments  which  he  has  listened  to  to- 
day, which  have  not  been  very  forcible,  that 
convinced  him  he  ought  to  change  his  mind. 
I  think  my  honorable  and  learned  friend 
(Mr.  Isaacs)  used  a  somewhat  exaggerated 


expression  when  he  talked  about  the  in- 
sertion of  this  clause  as  a  fetter  on  the 
Constitution. 

Mr.  Isaacs. — What  else  is  it  ? 

Mr.  SYMON.— If  my  honorable  and 
learned  friend  had  pointed  out  how  it 
would  be  a  fetter  on  the  Constitution  I 
could  understand  it ;  but  so  far  as  the 
clause  itself  is  concerned  it  is,  in  fact, 
a  mere  request.  We  cannot  take  away 
the  Queen's  prerogative,  and,  in  fact,  this 
is  a  request  to  Her  Majesty.  It  is 
not  a  prohibition,  although  Her  Majesty 
assents  to  it.  So  far  as  the  Common- 
wealth is  concerned,  it  is  a  mere  indication 
that  we  believe  and  desire  that  one  of  the 
three  parts  of  the  Constitution  which  we 
are  seeking  to  establish — the  Judiciary — 
which  to  a  certain  extent  is  co-equal  with 
the  other  two,  and  is  intended  to  be  kept 
absolutely  apart  from  the  other  two,  shall 
be  so  kept  absolutely  apart.  And  I  also 
think,  with  great  deference,  that  we  are 
needlessly  widening  the  area  when  we 
import  into  this  discussion  the  question 
of  the  independence  of  the  Chief  Justice 
of  the  Commonwealth.  We  all  believe, 
and  have  no  doubt  whatever,  that  the 
Chief  Justice  of  the  Commonwealth  will  be 
as  absolutely  independent  as  the  Chief 
Justice  of  every  separate  colony  is  now. 
But  that  is  not  the  question  we  are  dealing 
with.  Honorable  members  have  taken,  if 
I  may  say  so,  not  so  much  a  narrow  as  a 
shallow  view  of  this  subject.  The  point 
is  whether  we  are  to  keep,  even  in  appear- 
ance, the  Judiciary  of  this  Commonwealth, 
in  which  is  reposed  the  care  of  every 
interest,  individual  and  state,  apart  alto- 
gether from  the  Executive.  That  is  the 
question  we  have  to  determine.  We  are 
not  called  upon  to  go  by  a  process  of  ex- 
haustion, and  to  say  who  shall  be  eligible, 
and  who  shall  not.  There  is,  of  course,  as 
has  been  exemplified,  room  for  wide  differ- 
ence of  opinion  as  to  whether  we  should 
ask  Her  Majesty  to  exclude  the  Judges 
from  these  appointments.  Why  should 
not  half-a-dozen  Lieutenant-Governors  be 
appointed    to    hold    office    in    succession 
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in  the  absence  of  the  Governor-General  1  I 
do  not  suggest  the  appointment  of  the 
President  of  the  Senate.  Mr.  Higgins  said 
"  There  must  be  some  sinister  motive.  It 
is  the  Senate.  This  is  a  cruel  and  sinister 
device  on  the  part  of  the  small  states  to 
strengthen  the  Senate." 

Mr.  Higgins. — I  did  not  say  that. 
Mr.  SYMON.— What  does  the  honor- 
able  member  mean  when  he  talks  about 
ulterior  motives  and  the  constitution  of 
the  Senate  ?  We  know  the  effect  any 
reference  to  the  Senate  has  upon  the  hon- 
orable member's  mind.  We  are  not  going 
to  determine  who  is  to  hold  the  office.  We 
are  only  going  to  determine,  in  accordance 
with  every  line  of  this  Constitution,  that 
the  great  tribunal  we  have  established,  not 
as  a  mere  state  tribunal,  but  as  a  part  of 
the  Constitution,  to  preserve  the  rights  of 
individuals  and  states,  shall  not  be  mixed 
up  even  in  appearance  with  the  Executive. 
Mr.  Higgins. — This  applies  to  other 
Judges. 

Mr.  SYMON. — Yes,  to  every  one  hold- 
ing judicial  office. 

Mr.    Higgins. — Not    only    under    the 
Federation,  but  also  under  the  states. 

Mr.  SYMON.— And  so  it  should.  We 
are  not  seeking  to  interfere  with  the 
appointment  of  Acting  Governors  in  the 
states,  although  I  feel  bound  to  support 
what  my  right  honorable  friend  (Sir  John 
Forrest)  has  said,  that  even  the  existing 
systems  in  the  states  is  a  highly  incon- 
venient, improper,  and  disadvantageous 
one.  We  know  that  the  Governor  is  the 
chief  executive  officer,  and  we  know  also 
that  he  is  supposed  to  be  the  leader  of 
fashion,  and  the  leader  of  society.  Is  that 
a  position  in  which  the  Chief  Justice 
should  be  placed?  And  I  say  that  that 
is  a  far  higher  ground  to  take  than  the 
question  of  his  eligibility  to  the  particular 
office.  In  order  that  honorable  members 
may  see  that  this  is  not  a  view  entertained 
simply  by  people  in  these  colonies,  I  will 
read  one  sentence  from  a  despatch  from 
the  Duke  of  Newcastle  to  a  former  Gover- 
nor of  South  Australia,  Governor  Daly, 
[Mr.  Symon. 


dated  20th  January,  1862.  It  is  as  fol- 
lows : — 

To  separate  the  functions  of  a  Judge  from 
those  of  a  Governor  is  one  of  the  first  precau- 
tions whicn  society  adopts  in  order  to  secure 
itself  from  injustice,  when  it  becomes  capable 
of  political  and  judicial  organization. 

That  is  an  excellent  axiom,  and  one  that, 
I  am  sorry  to  say,  has  been  departed  from 
in  our  state  administration.  I  should  like 
to  see  it  returned  to.  In  the  plan  of  a 
model  Constitution  offered  by  Mr.  Dudley 
Field  some  years  ago,  there  was  this 
provision  : — 

No  Judge,  except  a  justice  of  the  peace, 
shall  hold  any  other  office  of  public  trust  under 
the  Government  of  the  United  States,  of  this 
state,  or  of  any  other  state  or  country. 

Those  are  the  principles  upon  which  we 
should  proceed. 

Mr.  Dobson. — And  upon  which  we  have 
not  been  acting. 

Mr.  SYMON. — We  have  been  acting,  I 
admit,  differently,  and,  as  I  think,  with  all 
deference  to  those  who  entertain  a  contrary 
opinion,  wrongly.  There  is  no  analogy 
between  the  position  of  the  Judiciary  in 
the  states  and  in  the  Commonwealth. 
The  Judiciary  in  the  Commonwealth  occu- 
pies a  position  entirely  of  its  own,  refer- 
able only  to  the  Federal  Constitution,  and 
the  Judges  there  ought  to  be  kept 
aloof  in  semblance  as  well  as  in  reality 
from  everything  pertaining  to  the  Execu- 
tive. If  not,  we  may  come  back  again 
to  the  old  condition  of  things  under 
the  Privy  Council,  when  the  people  who 
had  to  quell  a  riot  were  also  the  judges 
who  tried  the  offenders.  Such  a  thing 
is  an  anomaly.  I  hope  that  the  clause 
will  be  retained,  not  on  any  small  issue, 
but  on  the  broad  principle  that  we  should 
keep  the  Judges  of  this  tribunal,  in  appear- 
ance as  well  as  in  reality,  apart  from  the 
Executive 

Mr.  KINGSTON  (South  Australia).— 
The  quotation  from  the  Duke  of  New- 
castle's despatch  which  has  been  read  by 
Mr.  Symon  loses  some  of  its  force  when 
we  recollect  that  it  has  since  then  become 
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the  firmly-established  practice  of  the 
Colonial-office  to  select,  as  a  rule,  for  the 
discharge  of  the  duties  of  Lieutenant- 
Governor,  the  Chief  Justice  of  the  province. 
I  think  also,  and  no  doubt  there  are  many 
here  who  can  speak  with  similar  authority, 
that  the  practice  has  been  found  to  work 
well,  and  that  no  better  selections  could 
have  been  made  than  have  been  made  in 
these  colonies  in  the  persons  of  our  Chief 
Justices.  If  they  were  excluded  from  the 
area  of  choice,  I  do  not  see  how  it  would 
be  possible  to  make  a  selection  which 
would  give  equal  general  satisfaction 
in  any  one  of  the  colonies  or  in  the 
Commonwealth.  What  sort  of  man  do  we 
want  in  the  position  of  Governor-General  ? 
It  seems  to  me  that  we  want  first  a  man 
who  is  no  partisan,  and,  secondly,  one  who, 
when  he  has  a  discretion,  will  exercise  it 
in  a  semi- judicial  way.  And  yet  what  is 
the  proposition  1  The  proposition  is  to 
absolutely  exclude  from  the  area  of 
choice  the  individual  who,  in  the  natu- 
ral order  of  things,  should  possess  the 
highest  judicial  faculties,  and  should  be 
absolutely  free  from  partisanship. 

Mr.  Symon. — This  is  not  a  question  of 
partisanship,  but  of  keeping  the  Judiciary 
apart  from  the  Executive. 

Mr.  KINGSTON.— I  agree  with  the 
viewT  of  the  Premier  of  New  South  Wales. 
Do  not  let  us  attempt  in  a  matter  of  this 
sort  to  tie  the  hands  of  those  who  are  to 
come  after  us.  Do  not  let  us  endeavour 
in  too  many  instances  to  practically  de- 
clare that  we  are  the  people,  and  wisdom 
will  die  with  us.  No  doubt  it  is  capable 
of  argument  that  it  might  be  possible 
to  find  some  one  better  fitted  to  fill  a 
position  of  this  sort  than  the  Chief  Jus- 
tice. I  confess  that  I  do  not  know  where 
he  is  to  be  found.  I  am  sure  that  in  our 
various  provinces  no  happier  selection 
could  be  made.  For  years  past  this  has 
been  the  practice  so  far  as  the  states  are 
concerned.  If  it  had  not  given  general 
satisfaction  an  address  from  the  popular 
branch  of  the  Legislature  would  have 
secured  what  was  desired. 


Mr.  O'Connor. — That  shows  the  neces- 
sity of  this  provision. 

Mr.  KINGSTON.— Has  any  such 
address  been  proposed  1  Has  the  matter 
even  been  mooted  ?  In  what  cases,  I  would 
ask,  has  this  practice  of  selecting  the  Chief 
Justice  failed  to  work  well?  I  do  not  in- 
tend to  go  into  the  question  of  whether 
or  not  it  would  be  possible  to  find  some 
one  else  to  fill  the  position.  I  will  not 
indulge  in  speculation  as  to  whether  the 
President  of  the  Senate  or  the  Speaker  of 
the  Lower  House  might  be  selected.  I 
hope  that  no  such  choice  will  ever  be 
made.  If  you  take  the  President  of  the 
Senate,  the  Speaker  of  the  Lower  House, 
and  the  Chief  Justice,  or  a  Judge  of  the 
Federal  Court,  and  compare  the  probabili- 
ties of  finding  in  either  of  them  absolute 
freedom  from  partisanship  and  faculties 
of  the  highest  judicial  character,  it 
seems  to  me  that  the  result  must  be  in 
favour  of  the  latter.  Do  you  want  judicial 
faculties  for  the  exercise  of  vice-regal 
functions  ?  I  think  that  you  do.  To  put 
into  the  Constitution  a  provision  which  is 
absolutely  unprecedented,  and  to  declare 
once  and  for  all  that  every  man  who  has 
distinguished  himself  by  the  possession  of 
the  faculties  to  which  I  have  referred,  and 
by  having  had  high  judicial  office  con- 
ferred upon  him,  shall  be  disqualified 
from  acting  as  the  head  of  the  Executive, 
would,  it  seems  to  me,  be  a  great  mistake. 
Leave  it  to  those  who  come  after  us. 
Credit  them  with  the  possession  of  a  cer- 
tain degree  of  common  sense.  We  have 
the  practice  of  the  past  to  strengthen  us 
in  the  position  that  is  now  sought  to  be 
attacked.  It  has  never  previously  been 
attacked  on  the  floor  of  any  Legislature, 
and  I  do  trust  that  we  will  not  put  the 
stamp  of  disqualification  on  members  of 
the  Judiciary,  even  with  reference  to  the 
temporary  occupation  of  the  chief  seat  in 
the  Executive. 

Mr.  WISE  (New  South  Wales).— There 
are,  I  believe,  certain  broad  principles  that 
ought  to  be  clearly  defined  in  the  Federal 
Constitution,  and  of  these  one,  and  by  no 
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means  the  least  important,  is  the  absolute 
independence  of  the  Judiciary.  There  is 
no  analogy  between  the  position  of  a  pro- 
vincial Chief  Justice  and  that  of  Chief 
Justice  of  the  Federal  High  Court,  and, 
therefore,  the  appeal  the  Premier  of  South 
Australia  has  made  to  the  experience  of 
the  past  ought  to  have  no  weight  with 
the  committee  in  estimating  the  value 
of  the  proposal  now  made.  I  am  not 
going  to  occupy  the  time  of  the 
Convention  by  repeating  what  has  been 
already  said,  but  I  will  ask  you  to  face 
this  practical  question.  A  Judge  of 
the  High  Court  is  supreme  interpreter 
of  the  Constitution;  and  is  there  not 
something  utterly  incompatible  between 
the  position  of  the  supreme  interpreter 
of  the  Constitution,  and  that  of  the  chief 
executive  officer?  The  Chief  Justice 
might  be  advised  by  his  Ministers  on  the 
Monday  to  affix  his  name  to  a  pro- 
clamation. He  would  be  bound  to  take 
that  course.  On  the  Tuesday  the  matter 
might  come  before  him  in  the  Supreme 
Court,  on  an  application  for  habeas  corpus 
or  prohibition,  and  he  might  have  to 
declare  illegal  that  which  his  Ministers 
advised  him  on  the  previous  day  to  de- 
clare legal.  Could  we  imagine  anything 
more  likely  to  bring  the  high  office  of 
Chief  Justice  into  contempt  than  such  an 
apparent  conflict  ? 

Mr.  Isaacs. — Could  not  the  same  thing 
occur  under  our  Constitution  % 

Mr.  WISE. — It  could  not  occur,  be- 
cause there  is  no  power  given  to  any 
Judge  under  a  state  Constitution  to  de- 
clare any  Act  of  Parliament  ultra  vires. 

Mr.  Isaacs. — Not  if  contrary  to  the 
Constitution  ? 

Mr.  WISE. — That  question  has  been 
raised  and  has  been  settled  by  the  Privy 
Council 

Mr.  Isaacs. — Yes,  in  the  case  of  McLeod; 
and  the  Privy  Council  said  that  if  the  New 
South  Wales  Parliament  made  the  Act  in 
the  way  in  which  it  was  contended  it  was 
made  it  would  be  beyond  their  jurisdic- 
tion. 

[Mr.  Wise, 


Mr.  O'Connor. — The  Constitution  is  not 
above  the  Parliament,  as  it  is  here. 

Mr.  WISE. — There  is  something  in 
what  the  honorable  member  says.  There 
is  a  broad  essential  difference  between 
the  functions  of  the  Supreme  Court  of 
the  Commonwealth  in  interpreting  the 
Acts  of  the  Parliament  of  the  Common- 
wealth and  the  functions  of  the  Supreme 
Court  of  any  province  in  interpreting  the 
Acts  of  the  Parliament  of  the  province.  I 
am  not  going  into  legal  quibbles  to  point 
out  where  that  distinction  lies ;  it  is  suffi- 
cient for  my  argument  that  it  exists. 
We  know  that  the  way  in  which  the  con- 
stitutionality of  Acts  of  Parliament  has 
been  tried  in  America  has  been  in  many  in- 
stances by  appeals  being  made  against  the 
acts  of  executive  officers  purporting  to 
act  under  them.  The  executive  officers 
act  upon  authority  purporting  to  be  con- 
ferred upon  them  by  the  signatures  of 
high  officers  of  state.  In  our  colony 
the  high  officer  of  state  who  gave  the 
authority  would  be  the  Governor  or  the 
Acting  Governor,  and  therefore  if  the 
clause  is  struck  out  the  Acting  Governor 
may  be  called  upon  as  Chief  Justice  to 
reverse  an  act  to  which  he  had  made  him- 
self a  party  on  the  previous  day. 

Mr.  TKENWITH  (Victoria).— This  is  a 
subject  which  has  been  argued  from  an 
intensely  technical  stand-point,  and  one 
which  it  is  very  difficult  to  follow  in  all  its 
ramifications  ;  but  it  is  one  upon  which 
each  of  us  must  vote,  and,  as  I  have  resolved 
to  vote  for  the  clause,  it  seems  only  right 
that  I  should  give  one  or  two  reasons  for 
doing  so.  The  Premier  of  South  Austra- 
lia laid  great  stress  upon  the  fact  that  in 
the  various  colonies  the  Chief  Justices 
have  been  appointed  Acting  Governors, 
and  that  no  inconvenience  has  been  occa- 
sioned by  the  arrangement.  But  it  seems 
to  me  that  there  is  no  analogy  between 
the  two  cases.  In  the  various  colonies 
Parliament  is  a  High  Court  from  which 
there  is  no  appeal  except  to  the  Imperial 
authorities;  but  in  the  Constitution  that 
we  are  framing  the  Chief  Justice   will  be 
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the  head  of  a  High  Court,  superior  in  ques- 
tions of  interpretation  to  Parliament  itself. 
To  my  mind,  he  should  not  be  asked  to 
descend  to  Parliament — I  do  not  use  the 
word  in  an  offensive  sense — and  become  a 
part  of  the  Executive,  when,  as  has  been 
pointed  out,  and  as  is  obvious,  he  may  be 
called  upon  to  pass  judgment  upon  his 
own  acts.  I  do  not  see  that  that  is  at  all 
an  improbable  contingency. 

Mr.  Holder. — They  would  not  be  his 
acts ;  they  would  be  the  acts  of  the 
Executive. 

Mr.  TRENWITH.  —They  would  be  the 
acts  of  the  Executive  sanctioned  by  him. 

Mr.  Holder. — Not  sanctioned  by  him, 
only  done  in  his  name. 

Mr.    TRENWITH.— That    was   one  of 
the  points  I  was  about  to  urge  as  a  reason 
why    the    Chief    Justice    should    not    be 
placed    in    the    position    of     having    to 
perform    an   executive    act    in    the    per- 
formance of  which  he  would   have  prac- 
tically no  option.     The  attaching  of  his 
signature  to  a  proclamation  would  make 
him,  at  any  rate  mechanically,  a  party  to 
it,  and  subsequently  he    might   have    to 
adjudicate  upon    this    act    which   he  had 
been  compelled  to  perform,  and  which  was 
at  least  an  act  of  his  own  hand.     I  think 
that  is  a  sufficient  answer  to   the  conten- 
tion that  in  our  state    Governments  the 
appointment  of  Chief  Justices  as  Acting 
Governors  has  not  created   inconvenience. 
It  does  not  follow  that  because  the  practice 
has  created  no  inconvenience  in  connexion 
with  the    Constitutions    with    which    we 
are  acquainted,  it  will   not  create  some- 
thing anomalous  in  the  practical  working 
of  the  Constitution  which  we  are  framing, 
by  which  the  Chief  Justice  and  the  court 
over  which  he  presides  is  given  an  entirely 
different  and  important  function  to  per- 
form.    If  at  any  time  a  difference  arises 
between  a  state  Parliament  and  the  Fede- 
ral Parliament  as  to  the  powers  of  either, 
the  High   Court   will  be  the  tribunal  to 
finally  decide  the  issue.     The  Chief  Jus- 
tices of   the   colonies  have  no  such  pdwer 
in  connexion  with  the  local   Parliaments. 


Therefore,  while  a  Chief  Justice  may  very 
properly  perform  the  duties  of  Acting 
Governor  under  a  state  Constitution,  it 
seems  to  me  highly  unwise  to  permit  the 
Chief  Justice  of  the  Commonwealth  to 
perform  similar  duties  under  the  Constitu- 
tion that  we  are  framing. 

Mr.  Higgins. —  The  clause  prohibits 
state  Judges  from  occupying  the  position 
of  Acting  Governor. 

Mr.  TRENWITH.— I  do  not  understand 
it  so. 

Mr.  Higgins. — The  clause  says — "  No 
person  holding  any  judicial  office." 

Mr.  TRENWITH.— Well,  I  will  not  pur- 
sue that  point.  I  am  stating  my  reasons  for 
voting  for  the  provision  which  prevents 
the  Chief  Justice  of  the  High  Court  of  the 
Commonwealth  from  acting  as  Governor- 
General.  If  by  any  means  the  convenient 
arrangement  which  at  present  exists  in  the 
states  can  be  continued,  I  see  no  reason 
why  it  should  not  be  continued,  but  I 
object  to  the  Chief  Justice  of  the  Federal 
Court  being  made  temporarily  part  of  the 
Executive,  when  one  of  his  primary  and 
most  important  functions  is  to  see  that 
neither  the  Executive  nor  any  other  branch 
of  the  Federal  Parliament  oversteps  its 
constitutional  powers. 

Mr.  PEACOCK  (Victoria).— We  have 
already  spent  an  hour  in  discussing  this 
question,  and  I  think  every  one  has  already 
made  up  his  mind  as  to  how  to  vote  upon 
it.  To  me  it  appears  that  those  who  are 
arguing  for  the  retention  of  the  clause 
should  give  very  much  better  reasons 
in  support  of  their  views  than  have 
yet  been  advanced.  The  clause  con- 
tains restrictions  preventing  certain  offi- 
cials from  occupying  particular  positions. 
I  have  listened  very  closely  to  the  state- 
ments of  our  legal  friends,  but  all  the 
instances  they  have  given  have  been  based 
upon  the  most  imaginary  possibilities.  If 
there  should  be  this  restriction  with  regard 
to  judicial  officers,  I  do  not  know  why  we 
should  not  go  further  and  put  in  restric- 
tions as  to  other  officials.  I  think  that 
those  who  are  arguing  for  the  retention  of 
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the  clause  should  show  us — the  lay  mem- 
bers of  the  Convention  and  the  people  out- 
side— what  persons  might  be  selected  to 
fill  these  positions.  The  argument  of  the 
Premier  of  New  South  Wales  cannot  be 
answered.  The  contingencies  and  difficul- 
ties which  have  been  spoken  of  have  never 
arisen  in  the  experiences  of  the  states,  and 
if  they  should  arise  in  the  experience 
of  the  Commonwealth,  the  Commonwealth 
Parliament,  which  we  have  been  repeatedly 
told  that  we  should  trust,  can  be  left  free 
to  deal  with  them.  For  these  reasons  I 
shall  oppose  the  clause. 

Mr.  BARTON  (New  South  Wales).— 
My  mind  has  been  fluctuating  a  good  deal 
about  this  clause.  I  was  at  one  time 
rather  disposed  to  think  with  those  who 
would  leave  this  question  to  be  dealt  with 
by  the  Federal  Parliament.  I  was  strongly 
with  the  honorable  and  learned  member 
(Mr.  Symon)  when  he  proposed  the  clause 
in  Adelaide.  Since  then  I  have  been  very 
much  impressed  with  the  argument  that 
the  matter  should  be  left  to  the  Federal 
Parliament ;  but,  upon  reconsideration,  I 
think  that  perhaps  it  might  be  better  and 
safer  to  retain  the  clause.  It  has  been 
argued  that  the  clause  is  an  interference 
with  the  prerogative.  If  there  had  been 
no  interferences  by  legislation  with  the 
prerogative  there  would  not  be  one-half  so 
much  freedom  in  the  community  as  there 
is  to-day.  The  prerogative  is  a  power 
which  has  either  been  slowly  suffering 
decretion  and  loss,  or  it  is  a  power  which 
so  far  as  it  has  been  allowed  to  continue 
in  its  full  nominal  force  has  become  some- 
thing which  is  used  in  trust  for  the  com- 
munity. 

Mr.  Deakin. — A  weapon  of  the  Execu- 
tive. 

Mr.  BARTON.— Yes.  So  far  as  the 
Executive  may  in  these  days  be  gaining 
more  power  than  they  should  have,  it  is  a 
weapon  in  the  hands  of  others  than  the 
Crown.  There  is  this  argument  about  the 
prerogative  that  we  are  proposing  to 
diminish  it,  and  that,  therefore,  we  should 
leave  the  matter  to  the  legislation  of  the 
[Mr.  Peacock. 


Federal  Parliament.  But  if  it  is  undesir- 
able that  we  should  deal  with  this  matter, 
because  it  is  a  matter  touching  the  pre- 
rogative, is  it  any  more  desirable  that  the 
Federal  Parliament  should  deal  with  it  ? 
That  is  the  way  in  which  it  appears  to 
me,  and  that  is  why  I  have  resolved  to 
vote  for  the  clause.  If  the  matter  is 
to  be  left  alone  because  it  is  a  matter 
touching  the  prerogative,  then  the  other 
half  of  the  argument  of  those  upon  the 
other  side,  which  is  that  it  should  be  left 
to  the  Federal  Parliament,  cannot  stand. 
If  it  should  not  be  dealt  with  as  a  matter 
of  prerogative,  it  should  not  be  dealt 
with  either  by  the  Federal  Parliament  or 
by  ourselves.  As  I  take  it,  what  we 
have  to  consider  is,  is  this  a  matter  of 
absolute  constitutional  principle  1  If  it  is, 
should  it  be  left  to  be  dealt  with  by  the 
Parliament  or  implanted  in  the  Constitu- 
tion? I  believe  that  it  ought  to  be 
implanted  in  the  Constitution.  It  has 
been  urged  that  there  is  practically  no 
difference  between  appointing  the  Chief 
Justice  of  the  Commonwealth  to  be  Ad- 
ministrator of  the  Government  and  ap- 
pointing any  other  person  such  as  the 
President  of  the  Senate  to  fill  the  position. 
I  think  there  is  a  considerable  difference. 
If  you  appoint  the  President  of  the  Senate 
you  are  simply  appointing  to  the  perform- 
ance of  certain  executive  and  legislative 
functions  a  person  who  is  already  in  a 
branch  of  the  Legislature,  whereas  if  you 
appoint  a  member  of  the  High  Court  you 
are  appointing  a  person  whom  it  should  be 
our  desire  to  keep  separated  by  every  safe- 
guard we  can  possibly  devise  from  inter- 
ference with  executive  and  legislative 
business. 

Mr.  Higgins. — If  the  President  of  the 
Senate  is  in  the  Legislature  he  must  be  a 
partisan. 

Mr.  BARTON.— That  does  not  follow, 
because  he  has  to  hold  in  the  Legislature 
a  semi-judicial  position — a  position  which, 
in  a  great  measure,  prevents  him  from 
being  a  partisan.  Upon  the  impartiality 
of  his   decisions    a    great   deal  will   rest. 


Commonwealth  of 


[1  Feb.,  1898. 


Australia  Bill. 


369 


Unless  you  appoint  impartial  men  to 
these  positions  their  decisions  will  suf- 
fer. 

Mr.  Kingston. — His  only  duty  is  par- 
liamentary impartiality. 

Mr.  BARTON.— I  take  it  that  the  habit 
of  impartiality  is  the  same  whether  you 
put  this  or  that  adjective  before  it.  I 
cannot  recognise  any  difference  between 
judicial  and  parliamentary  impartiality  in 
the  exercise  of  judicial  functions.  But 
there  is  not  the  same  risk  in  appoint- 
ing a  person  whose  functions  are  in  a 
large  measure  akin  to  those  afterwards 
to  be  imposed  upon  him  as  there  is  in  ap- 
pointing a  person  whose  functions  are 
the  opposite.  If  I  voted  against  the 
clause  I  should  be  of  opinion  that  neither 
the  Chief  Justice  nor  any  judicial  officer 
should  be  appointed  Acting  Governor  to 
the  Commonwealth,  but  I  should  vote 
against  it  because  I  thought  that  the 
matter  might  be  better  legislated  upon  by 
the  Commonwealth  Parliament.  I  now 
think,  however,  that  as  this  is  a  principle 
of  the  Constitution  it  should  be  implanted 
in  the  Constitution.  Some  misunderstand- 
ing seems  to  have  been  created  by  the  words 
"No  person  holding  any  judicial  office." 
But  there  is  an  obvious  reason  for  that. 
If  you  are  to  exclude  the  Judges  of  the 
High  Court  from  participating  in  functions 
of  this  character,  it  would  be  obviously 
more  improper  to  allow  those  functions  to 
be  performed  by  lower  judicial  officers, 
and  perhaps  officers  of  a  state,  and  not  of 
the  Commonwealth.  If  the  reason  is  a 
good  one,  that  the  members  of  the  High 
Court  should  be  separated  from  the  per- 
formance of  these  functions,  then  it  is  not 
desirable  that  these  functions  should  be 
open  to  others  whose  very  appointment  to 
them  would  be  considered  an  incongruity. 
That  is  the  reason  why  the  clause  is  so 
extensive  as  it  stands,  and  if  an  amend- 
ment is  proposed  to  cut  down  the  clause 
in  this  particular,  I  shall  certainly  resist 
it,  although  it  is  not  without  a  consider- 
able deal  of  doubt  and  hesitation  that  I 
support  the  clause  itself. 
[24] 


Mr.  HOLDER  (South  Australia).— I 
do  not  rise  to  reply,  but  I  want  to  intimate 
my  intention  to  take  another  step,  should 
this  amendment  be  negatived.  Will  you, 
Mr.  Chairman,  put  the  first  five  words  of 
the  clause  as  a  test  of  the  question 
whether  we  shall  place  in  this  Constitu- 
tion any  restriction  on  the  right  of  choice? 
If  the  Convention  is  against  me  on  that, 
then  I  am  going  to  move  the  insertion  of 
words  to  prohibit  the  mixing  of  the  legis- 
lative functions  with  the  functions  of 
the  office  of  Governor-General.  The  great 
argument  is  that  we  must  keep  distinct 
the  executive,  legislative,  and  judicial 
functions;  and,  if  that  argument  is  to  have 
weight,  I  am  going  to  take  good  care,  if 
I  can  secure  it,  to  prohibit  the  holding  of 
this  executive  office  by  any  person  who  is 
a  Member  of  Parliament- 
Mr.  REID  (New  South  Wales).  — I 
simply  wish,  before  the  division  is  taken, 
to  point  out  that  whilst  some  honorable 
members  seem  prepared  to  irrevocably 
limit  the  choice  of  the  Crown  in  case  of  a 
temporary  vacancy  in  a  high  office  of  the 
Crown,  not  one  of  those  honorable  mem- 
bers has  suggested  any  other  person  or 
any  other  official  as  a  possible  occupant  of 
that  office. 

'    Question — That  the  words  "  No  person 
holding    any    judicial "   proposed    to    be 
omitted  stand  part  of  the  clause — put. 
The  committee  divided — 

Ayes       ,..  •••  ...     25 

Noes       ...  ...  ...     20 

Majority  against  the  amendment      5 

Ayes. 
Braddon,  Sir  E.  N.  C.    Leake,  G. 

Briggs,  H.  Lee  Steere,  Sir  J.  G. 

Carruthers,  J.  H.  Lyne,  W.  J. 

Crowder,  F.  T.  McMillan,  W. 

Douglas,  A.  Moore,  W. 

Downer,  Sir  J.  W.  O'Connor,  R.  E. 

Forrest,  Sir  J.  Symon,  J.  H. 

Fysh,  Sir  P.  0.  Trenwith,  W.  A. 

Grant,  C.  H.  Venn,  H.  W. 

Hackett,  J.  W.  Wise,  B.  R. 

Hassell,  A.  Y.  Zeal,  Sir  W.  A. 
Howe,  J.  H.  Teller. 

James,  W.  H.  Barton,  E. 
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Noes. 
Abbott,  Sir  J.  P.  Kingston,  C.  C. 

Berry,  Sir  G.  Lewis,  N.  E. 

Brown,  N.  J.  Peacock,  A.  J. 

Clarke,  M.  J.  Quick,  Dr.  J. 

Deakin,  A.  Reid,  G.  H. 

Dobson,  H.  Solomon,  V.  L. 

Fraser,  S.  Turner,  Sir  G. 

Glynn,  P.  M.  Walker,  J.  T. 

Henry,  J. 

Higgins,  H.  B.  Teller. 

Isaacs,  I.  A.  Holder,  F.  W. 

Question  so  resolved  in  the  affirmative. 

Mr.  HOLDER  (South  Australia).— I 
beg  to  move — 

That  after  the  word  "  judicial "  the  words 
"or  parliamentary  "  be  inserted. 

Mr.  Peacock. — Say  "  or  legislative." 

Mr.  Deakin.  —  "Or  parliamentary" 
is  better. 

Mr.  BARTON  (New  South  Wales).— I 
think  there  is  one  solid  reason  why  this 
amendment  should  be  rejected,  because  it 
emanates  from  those  who  first  declared 
themselves  against  any  limitation  what- 
ever, and  who  now  want  to  double  the 
limitation  in  the  clause. 

Mr.  Peacock. — Oh,  no  •  that  is  not 
fair. 

Mr.  REID  (New  South  Wales).— I  am 
afraid  that  these  solemn  difficulties  of  the 
Constitution  are  not  to  be  got  rid  of  by 
the  play  upon  words  which  my  honorable 
friend,  the  leader  of  the  Convention,  has 
indulged  in.  We  are  willing  to  leave  this 
matter  perfectly  open  to  the  Federal  Par- 
liament, and  to  the  necessities  of  the  future 
times  of  this  Federation,  and  we  now  find 
that  there  is  a  very  strong  determina- 
tion, in  spite  of  what  we  believe  to  be 
the  obvious  sense  of  the  matter,  to  provide 
that  the  road  to  the  Governor-Generalship, 
when  it  is  vacant,  shall  not  be  obstructed 
by  a  certain  class  of  officials.  The  power 
of  the  Governor-General  is  a  power  which 
is  always  exercised,  if  properly  exercised, 
in  a  judicial  manner,  and  this  Convention 
has  now  expressly  excluded  the  highest 
and  most  independent  officers  of  the 
Commonwealth,  whose  office  not  only 
trains  them  to  judicial  discretion,  but,  by 
[Mr.  Reid. 


their  oaths,  binds  them  to  it  as  a  matter 
of  daily  life  and  habit.  And  yet  we  find, 
immediately  my  honorable  friend  wishes 
to  bind  the  Convention  down  to  the  logic 
of  its  own  position,  an  attempt  to  brush 
this  question  aside.  Now,  the  election  of 
the  President  of  the  Senate  is  the  object 
of  this  division.  So  far  as  it  can  have  any 
object,  it  is  that  the  road  shall  be  made 
clear  for  the  occupancy  of  the  Governor- 
Generalship,  in  a  time  of  vacancy,  by  the 
President  of  the  Senate.  And  I  say 
that,  because,  if  the  Chief  Justice  of  the 
Supreme  Court  is  excluded,  the  President 
of  the  Senate  is  the  next  natural  choice  of 
Her  Majesty,  if  Her  Majesty's  discretion 
is  fettered.  Now,  let  us  see  what  position 
that  will  land  us  in  1  The  President  of 
the  Senate  is  not  in  the  position  of  the 
President  of  the  Legislative  Council  at  all. 
The  President  of  the  Legislative  Council 
is  a  Crown  officer,  and  does  not  vote. 

Sir  John  Forrest. — How  is  he  a  Crown 
officer? 

Mr.  REID. — Because  he  is  appointed 
by  the  Governor  in  Council. 

Mr.  Kingston. — In  South  Australia  he 
is  elected. 

Mr.  REID. — I  am  speaking  of  the  fact 
that  in  our  colony  the  Queen  appointed 
the  President  of  the  Legislative  Council 
next  the  Chief  Justice  to  occupy  this  posi- 
tion in  times  of  emergency.  Well,  in  our 
colony  we  always  thought  it  an  objection- 
able thing,  and  we  always  strongly  pro- 
tested against  it,  and  urged  that  the  head 
of  a  body  which  might  be  at  serious  issue 
with  the  other  branch  of  the  Legisla- 
ture suddenly  became  another  estate 
of  the  realm  in  dealing  with  disputes 
between  two  of  those  estates.  And  in  the 
case  of  the  President  of  the  Senate, 
he  is  a  gentleman  who  by  this  Constitu- 
tion has  the  right  of  voting,  he  is  elected 
by  the  Senate,  so  that  he  peculiarly  is  the 
mouth-piece  of  the  Senate,  and  he  is  sent 
into  the  Senate  by  an  active  political  repre- 
sentation of  the  state.  Now,  who  can 
dream  of  such  a  person  being  put  in  such 


Commonwealth  of 


[1  Feb.,  1898.] 


Australia  Bill. 


371 


a  position  that  Her  Majesty  will  really 
have  no  discretion  but  to  appoint  him  ? 
Because  the  Queen  must  choose  the  next 
eligible  distinguished  personage  in  the 
state.  If  she  is  told  that  she  must  not 
choose  a  Judge,  she  must  choose  the  Presi- 
dent of  the  Senate. 

Mr.  Walker. — Or,  say,  a  Governor  of 
a  state. 

Mr.  REID.— Well,  the  idea  of  going 
outside  the  Federation  for  some  one  to 
temporarily  occupy  the  chief  seat  in  the 
Commonwealth  seems  to  me  the  most 
extraordinary  idea  in  the  world. 

Sir  William  Zeal. — It  has  worked  very 
well  in  this  colony. 

Mr.  REID. — Have  you  sent  out  of  your 
colony  for  another  Governor  1 

Sir  William  Zeal. — Yes,  for  Sir  William 
Robinson. 

Mr.  REID. — Well  you  have  done  so 
many  strange  things  here,  that  I  have 
never  been  able  to  follow  you. 

Mr.  Isaacs. — That  was  an  appointment 
by  the  Queen. 

Mr.  REID. — Do  I  understand  that  in 
that  case  the  Legislative  Council  sent  over 
the  straits  or  to  Western  Australia  for  a 
Governor  of  the  colony  ? 

Sir  William  Zeal. — No;  the  Govern- 
ment of  the  day  probably. 

Mr.  REID.— Well,  I  used  to  think  that 
the  Queen  had  something  to  say  on  these 
points,  but  it  may  be  a  mistake  on  my 
part.  My  very  strong  objection  is  this — 
we  have  now  limited  Her  Majesty's  choice. 
We  have  prevented  Her  Majesty  from  ap- 
pointing an  occupant  of  a  judicial  office 
to  the  post  of  Governor-General,  and  we 
have  practically  bound  Her  Majesty  down 
to  appoint  the  President  of  the  Senate. 

Mr.  Peacock. — Whom  do  you  substi- 
tute? 

Mr.  REID. — I  do  not  say  that  my  hon- 
orable friends  had  any  such  idea,  in  taking 
the  course  they  have  taken,  but  will  the 
honorable  member  suggest  any  other  high 
personage  in  the  Commonwealth  whom 
Her  Majesty  would  more  naturally  think 
of? 


Mr.  Symon. — My  right  honorable  friend 
himself,  if  he  were  then  out  of  politics. 

Mr.  REID.— That  is  just  the  sort  of 
view  I  have  been  afraid  of,  because  I 
say  that  that  sort  of  personage,  who  has 
played  a  conspicuous  part  in  politics,  and 
happens  to  be  out  of  politics  at  a  par- 
ticular time,  is  absolutely  the  worst  per- 
son to  put  in  the  position  of  Governor- 
General.  And  it  really  seems  to  me  that  we 
are  getting  into  a  perfect  mania  of  creat- 
ing billets  under  this  Federal  Constitution, 
and  that  we  must  have  another  office 
now,  a  paid  office,  of  Lieutenant-Go- 
vernor, the  occupant  of  which  shall  be 
ready  to  take  the  place  of  the  Governor- 
General  when  a  vacancy  arises.  How- 
ever, I  have  such  confidence  in  the  logic 
of  the  Convention — if  in  nothing  else 
about  it,  in  its  thorough  logic — that 
I  feel  sure  that,  having  prevented  the 
judicial  power  of  the  Commonwealth  from 
taking  this  position,  we  will  proceed  to 
prevent  the  political  potentialities  of  the 
Commonwealth  from  doing  so. 

Mr.  McMILLAN  (New  South  Wales).— 
I  think  that  in  dealing  with  a  question  of 
principle  like  this,  all  these  personal  con- 
siderations should  have  no  weight.  It  is 
not  for  us  to  say  who  shall  be  appointed; 
it  is  for  us  to  say  what  it  is  right  to 
do  in  this  Constitution.  Now,  there 
is  no  analogy  between  the  two  positions. 
Under  responsible  government,  as  we  have 
it  —  not  on  the  American  basis  —  under 
responsible  government  there  is  a  direct 
link  between  the  Executive  and  the 
Legislature,  but  we  purposely  follow  the 
American  rule  by  absolutely  isolating  the 
Judiciary  from  either  the  Executive  or  the 
Legislature.  Therefore,  even  if  there  was 
a  chance  of  somebody  connected  with  the 
legislative  part  of  the  Government  being 
introduced  into  the  position  of  Governor- 
General  temporarily,  that  is  no  reason  at 
all  why  we  should  put  him  in  the  same 
position  as  a  member  of  the  Judiciary. 

Mr.  Reid. — Do  you  approve  of  the  Pre- 
sident of  the  Senate  being  appointed  Lieu- 
tenant-Governor ? 
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Mr.  McMILLAN. — No,  I  do  not  approve 
of  anybody  connected  with  the  Legisla- 
ture being  made  Lieutenant-Governor, 
but  I  am  simply  answering  the  argument 
now  that,  if  you  exempt  one,  by  analogy 
you  should  exempt  the  other.  I  say  there 
is  no  analogy  between  the  two  cases.  I 
should  be  very  sorry  to  see  the  day  when 
the  President  of  the  Senate,  who  occupies 
a  certain  position  with  regard  to  the  states, 
should  be  in  the  position  of  Lieutenant- 
Governor  any  more  than  the  Speaker  of 
the  House  of  Representatives.  But  I  do 
not  look  forward  to  either  contingency. 
It  is  a  very  poor  argument,  to  my  mind, 
to  throw  aside  a  sacred  principle  in  this 
Constitution  because  at  the  present 
moment  we  do  not  see  any  one  but  a 
Chief  Justice  capable  for  the  position.  I 
think,  myself,  we  must  argue  these 
things  strictly  on  the  principles.  The 
difficulties  that  may  arise  in  the  future  are 
not  for  us  to  deal  with,  so  long  as  we  make 
the  bed-rock  of  the  Constitution  beyond 
danger. 

Mr.  ISAACS  (Victoria).— I  think  that, 
accepting  the  vote  which  has  just  been 
taken,  we  ought  at  least  to  be  consistent. 
We  have  set  to  work  to  exclude  one  set  of 
officers  from  the  possibility  of  choice  by 
Her  Majesty  as  Governor-General  for  the 
time  being;  and,  having  done  that,  we 
ought  not  to  hesitate  to  exclude  those 
whose  presence  in  that  position  would  be 
infinitely  worse.  I  will  just  point  out  how 
it  would  be  infinitely  worse.  A  Chief 
Justice,  placed  in  the  position  of  Governor- 
General  for  the  time  being,  is  indepen- 
dent of  any  man.  When  a  request  is 
presented  to  him  by  a  Minister,  say,  for 
a  dissolution,  he  simply  decides  the  matter 
according  to  his  better  judgment,  and  he 
says — "I  am  responsible  to  none."  But 
take  the  position  of  any  parliamentarian, 
whether  he  is  President  of  the  Senate, 
Speaker  of  the  House  of  Representatives, 
or  any  other  man  in  Parliament.  What 
will  he  think  ?  Apart  from  any  struggle 
between  the  two  Houses,  of  one  of  which 
he  is  a  member,  apart  from  any  party 
[Mr.  McMillan. 


contest  in  which  he  may  have  participated, 
he  thinks  to  himself  —  "  What  will  be 
popular  with  my  constituents'?  I  have 
got  to  face  the  next  election."  Js  not  that 
an  overwhelming  reason  why  we  should, 
if  we  set  about  the  work  at  all,  exclude 
at  least  men  holding  parliamentary  posi- 
tions from  the  possibility  of  being  placed 
in  such  a  trying  situation  ?  I  do  not  hold 
with  the  vote  which  we  have  just  given, 
but,  having  taken  that  step,  I  think  we 
shall  be  worse  than  inconsistent  if  we  do' 
not  carry  the  amendment  now  proposed 
by  Mr.  Holder. 

Mr.  SYMON  (South  Australia).— It 
seems  to  me  an  extraordinary  thing  to  hear 
the  honorable  member  (Mr.  Isaacs)  talking 
about  consistency.  He  has  utterly  mis- 
apprehended the  position  upon  which  a 
majority  of  this  Convention  has  proceeded 
in  retaining  this  clause.  The  ground  on 
which  we  have  proceeded  is  a  ground  of 
principle. 

Mr.  Isaacs. — And  I  want  to  maintain 
the  principle  of  separating  the  legislative, 
executive,  and  judicial  offices. 

Mr.  SYMON. — The  honorable  member 
has  not  made  his  argument  a  bit  clearer 
by  his  interjection.  The  position  of  the 
matter  is  simply  this:  We  have  not  pro- 
ceeded on  the  principle  that  we  wish  to 
define  in  the  Constitution  who  is  to  be 
Lieutenant-Governor.  We  do  not  intend 
that  by  this  clause.  We  do  not  intend  to 
go  through  a  process  of  exhaustion,  and  to 
enumerate  all  those  who  we  think  may  be 
ineligible  for  the  position,  either  on  the 
ground  of  their  being  mixed  up  with  parlia- 
mentary affairs,  or  with  other  affairs.  The 
only  reason  for  our  retaining  the  clause  is 
that  we  consider  that  the  .Judiciary  should 
be  kept  absolutely  apart  from  everything 
in  relation  to  the  Executive,  and  that  it 
should  not  wear  even  the  semblance  of 
being  mixed  up  in  any  way  with  it.  That 
is  the  principle  on  which  we  have  pro- 
ceeded. 

Mr.  Reid.  —  Does  not  your  principle 
include  the   objectionableness   of   elected 
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Members  of  Parliament  occupying  the 
position  of  Governor-General  ? 

Mr.  SYMON.— No. 

Mr.  Reid. — I  only  wanted  to  know. 

Mr.  SYMON.— I  am  obliged  to  the  right 
honorable  member  for  putting  the  ques- 
tion, but  my  principle  does  not  deal  with 
that  matter  at  all.  There  may  be  scores 
of  people  who  some  of  us  may  say  would 
be  very  eligible,  but  who  would  be  open 
to  many  grave  objections  by  others. 
There  are  grave  objections  to  the  selec- 
tion of  the  President  of  the  Senate 
—  the  gravest  possible  objections  — 
objections  which,  I  think,  would  be  fatal 
in  the  estimation  of  the  Imperial  advisers 
in  dealing  with  that  subject.  My  honor- 
able friend  (Mr.  Holder),  a  few  minutes 
ago,  said  we  should  leave  the  exercise  of 
Her  Majesty's  prerogative  untrammelled. 

Mr.  Holder. — You  are  not  acting  con- 
sistently now. 

Mr.  SYMON. — I  am  not  interfering 
with  the  prerogative.  It  would  be  un- 
necessary to  make  this  provision,  even  in 
the  case  of  the  Judges,  if  a  practice  had 
not  hitherto  prevailed  in  the  states  to 
appoint  Judges  on  active  service  to 
the  position  of  Chief  Executive  Officer ; 
and  all  we  ■  do  by  this  provision  in 
the  Constitution  is  to  say  that,  under 
the  Federal  Constitution,  that  is  a  prac- 
tice which,  in  our  judgment,  ought  no 
longer  to  prevail.  That  is  all  we  do.  I 
go  with  my  honorable  friends  in  saying 
that  it  would  be  not  merely  invidious, 
but  utterly  unnecessary,  to  travel  beyond 
that,  and  it  is  reducing  the  view  which  my 
honorable  friends  have  put  forward  really 
to  an  absurdity  to  say  anything  else.  It 
is  not  because  they  are  smarting  under 
the  irritation,  if  I  may  say  so,  of  a  defeat, 
that  they  should  get  into  all  this  con- 
dition of  heat  and  passion,  and  seek  to 
introduce  matters  that  may  make  the 
thing,  as  they  hope,  ridiculous.  Surely 
that  is  not  a  proper  attitude  to  take. 

Mr.  Reid. — I  am  only  annoyed  at  the 
disappointment  of  not  seeing  you  Governor- 
General  some  day. 


Mr.  SYMON.— There  might  be  a  greater 
objection  to  me  in  that  position  even  than 
to  my  right  honorable  friend.  But  the 
position,  so  far  as  we  are  concerned,  is 
that  we  desire  to  indicate  that  we  wish 
the  Judiciary  kept  consistently  within  the 
limits  of  the  Constitution.  It  is  in  further 
ance  of  that  view — in  order  to  make  it 
harmonious  with  the  rest  of  the  Constitu- 
tion— that  we  have  put  this  in.  There  is 
no  analogy  between  that  and  the  eligi 
bility  of  other  persons  whom  we  might 
think  of,  and  name  for  the  position.  I  do 
not  hold  the  view  which  some  of  my  hon 
orable  friends  entertain,  that  there  is  an 
objection  to  the  Governors  of  colonies  in 
successive  seniority  taking  this  position. 
I  think,  myself,  that  that  would  be  a 
most  eligible  thing  to  do — that  in  the 
absence  of  the  Governor-General  the  senior 
Governor  of  a  colony,  and  failing  him  the 
next  senior  Governor  of  a  colony,  and  so 
on  in  succession,  should  perform  the  duties 
of  Acting  Governor- General.  I  see  no 
objection  to  that. 

Mr.  Kingston. — What  about  the  diffi- 
culty of  his  going  to  the  seat  of  govern- 
ment 1 

Mr.  SYMON. — I  see  no  difficulty  about 
his  going  to  the  seat  of  government,  any 
more  than  about  our  coming  here  to  attend 
this  Convention,  and  the  easiness  of  his 
duties  would  be  another  reason  for  his  hold- 
ing the  position.  But  we  are  not  to  decide 
this.  All  we  say  is — "  Keep  the  Judiciary 
by  itself,  and  leave  all  the  rest  to  the 
exercise  of  Her  Majesty's  prerogative,  with 
a  wide  field  of  selection."  My  right  hon- 
orable friend  (Mr.  Reid)  knowTs  that,  in  his 
own  colony,  an  ex-Chief  Justice,  Sir  Alfred 
Stephen,  held  the  office  of  Lieutenant-Go- 
vernor with  satisfaction  to  the  colony  for 
many  years.  Why  should  not  there  be  many 
other  men  who  might  hold  a  dormant 
position  as  Lieutenant-Governor  in  the 
same  way  ?  It  does  not  follow  that 
there  should  be  any  salary  while  he 
was  not  exercising  the  functions  of  the 
position.  So  far  as  I  know,  no  salary  has 
ever   been,  or    ever    will    be,    paid    to   a 
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Lieutenant-Governor  until  he  assumes  the 
functions  of  the  office,  and  then,  I  believe 
there  is  some  arrangement  for  his  partici- 
pating in  the  salary  of  the  Governor.  But 
there  are  heaps  of  people  who  might  be 
selected.  I  say  that  the  Governors  of  the 
colonies,  or,  short  of  them,  any  fair-minded 
enlightened  citizen,  would  be  perfectly 
open,  perfectly  able,  to  exercise  the  func- 
tions, and  hold  the  position.  It  is  ridicu- 
lous to  suggest  that  the  field  is  barren  if 
you  take  away  the  Judges,  or  even  if 
you  take  away  the  President  of  the 
Senate,  or  any  parliamentary  functionary. 
I  am  not  in  favour  of  the  appointment 
of  any  parliamentary  functionary ;  but 
there  is  no  reason  whatever,  by  analogy 
with  the  principle  which  we  have  em- 
bodied in  this  clause,  that  would  operate 
as  regards  any  other  single  individual. 

Sir  GEORGE  TURNER  (Victoria).— I 
do  not  desire  to  detain  the  Convention 
more  than  one  or  two  minutes,  because  I 
think  that  it  is  time  we  finished  dealing 
with  this  subject.  But  there  is  one  very 
important  point  which  has  occurred  to 
me  that  makes  me  feel  more  strongly 
than  ever  that  we  ought  to  debar 
any  legislative  officer  from  this  position 
if  we  debar  the  Judiciary.  When  the 
matter  was  being  discussed  in  Adelaide, 
I  asked  that  if  we  were  to  debar  the  Judi- 
ciary, we  should  also  debar  the  legisla- 
tive officers,  following  the  ground  taken 
up  by  Mr.  Holder.  But  we  have  now 
altered  the  Constitution  so  that  at  a  very 
important  time  it  might  be  necessary  to 
decide  whether  there  should  be  a  dissolution 
of  the  House  of  Representatives  alone, 
or  whether  there  should  be  a  dissolution 
simultaneously  of  the  House  of  Represen- 
tatives and  the  Senate.  Now,  would  it 
not  be  a  fearful  position  to  put  the  Presi- 
dent of  the  Senate,  or  the  Speaker  of  the 
House  of  Representatives,  in  that  he  should 
have  to'  decide  whether  the  dissolution 
should  be  of  the  House  of  Representa- 
tives alone,  or  of  the  Senate  and  the 
House  of'  Representatives  at  the  same 
time?  I  submit  that  that  would  be  a 
[Mr.  Symon. 


most  improper  position  in  which  to  place 
such  an  officer,  and  as  we  have  gone 
the  length  of  saying  that  no  judicial 
officer  shall  be  eligible  for  this  position, 
we  ought,  if  we  are  to  be  consistent,  to 
go  the  full  length  of  prohibiting  every- 
body who  can  have  the  slightest  interest 
from  occupying  the  position.  I  do  not 
believe  myself  that  we  ought  to  prohibit 
anybody ;  I  believe  that  we  ought  to 
leave  the  matter  free  and  untrammelled 
to  the  prerogative  of  the  Queen.  But. 
as  we  have  done  this,  having  done  it, 
the  only  consistent  position  we  can  take 
up  is  to  prohibit  everybody  who  we  think 
might  be  placed  in  a  false  position  if  he 
were  to  occupy  the  position  of  Lieutenant- 
Governor.  Seeing  the  very  serious  diffi- 
culty that  might  arise  in  the  way  I  have 
pointed  out,  and  what  the  Governor- 
General  for  the  time  being  would  have 
to  decide,  this  is,  it  seems  to  me,  a  very 
strong  reason  for  carrying  the  amendment 
of  the  honorable  member  (Mr.  Holder), 
and  so  taking  away  from  the  occupant  of 
the  position  any  question  whatever  of  self- 
interest. 

Mr.  HIGGINS  (Victoria).  —  I  think 
the  object  of  both  sides  of  the  Conven- 
tion in  this  matter  is  to  avoid  partisan- 
ship on  the  part  of  whoever  holds  the 
office  of  Governor-General  for  the  time 
being.  We  thought  that  there  was  no 
danger  of  partisanship  on  the  part  of 
one  who  held  a  judicial  office,  but  the 
Convention  has  thought  that  there  may 
be  some  danger  of  partisanship  in  that 
way.  Now,  if  there  is  danger  of  partisan- 
ship on  the  part  of  a  Judge,  there  is  a 
much  greater  danger  of  partisanship  on 
the  part  of  one  who  is  elected  to  the 
Legislature,  who  holds  an  office  in  the 
Legislature,  who  represents  a  state  or 
a  number  of  people  —  one  who  has  to 
answer  to  his  constituents.  A  Judge  of 
the  courts  has  to  answer  to  no  con- 
stituency but  his  own  conscience,  but  the 
President  of  the  Senate  or  the  Speaker 
of  the  House  of  Representatives  has  to 
answer   to  his   constituency,  and  he  is  by 
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virtue  of  his  election  more  or  less  of  a 
partisan.  The  position  we  take  up  is, 
therefore,  a  very  logical  and  right  one. 
If  you  think  you  are  right  to  tie  Her 
Majesty's  hands  and  limit  her  discretion 
in  appointing  her  agent  at  all  by  virtue  of 
this  danger  of  partisanship,  there  is  much 
more  reason  for  limiting  Her  Majesty's 
discretion  in  the  matter  of  one  who  holds 
office  in  the  Legislature  than  of  one  who 
holds  office  on  the  bench.  May  I  remind 
honorable  members  that  there  is  a 
dormant  commission  in  every  colony  1  I 
suppose  there  will  be  one  under  the 
Federation.  This  dormant  commission 
has  to  be  addressed  to  whoever  holds 
office  for  the  time  being,  but  is  not 
necessarily  addressed  to  him  by  name. 
For  instance,  there  have  been  in  some  of 
the  colonies  Lieutenant-Governors,  like 
Sir  Alfred  Stephen,  who  was  not  in  office; 
but  you  will  find,  in  the  ordinary  course, 
in  the  event  of  a  Governorship  falling 
vacant,  and  there  being  no  one  to  represent 
the  Queen,  there  is  a  dormant  commission 
in  the  colony  addressed  to  the  office,  not 
to  an  individual,  because  the  office  must 
be  permanent,  whilst  the  man  is  not. 
Now,  therefore,  as  there  must  be  a  dor- 
mant commission  in  order  to  carry  out  the 
machinery,  that  commission  must  be 
addressed  to  some  office.  If  you  do  not 
address  it  to  a  judicial  office  it  must  be 
addressed  either  to  an  executive  office  or  an 
office  under  the  Legislature  ;  and  I  think 
the  Prime  Minister  of  New  South  Wales 
is  perfectly  right  in  saying  that  almost 
necessarily,  from  social  and  other  reasons, 
it  will  be  addressed  to  the  President  of 
the  Senate.  The  result  will  be  that  the 
President  of  the  Senate,  who  will  be 
elected  by  his  state  to  the  office  of  a 
kind  of  ambassador,  will  be  a  partisan; 
and  yet  you  give  him  a  position  enabling 
him  to  stand  as  an  arbiter  in  questions 
of  dissolution  or  so  forth.  So  that  he 
will '  be  able  to  say  whether  he  is  per- 
sonally to  go  to  a  dissolution  or  not.  You 
actually  make  him  the  person  to  say 
whether  he  shall  face  his  electors  or  no. 


I  think  if  we  desire  to  prevent  partisan- 
ship we  should  let  that  prevention  apply 
all  round,  and  especially  to  a  greater 
danger  than  has  been  provided  against 
already. 

Mr.  WALKER  (New  South  Wales).— 
In  justice  to  myself,  I  think  it  necessary 
to  say  how  I  intend  to  vote  with  regard 
to  the  matter  under  discussion.  I  voted 
before  against  limiting  Her  Majesty's  pre- 
rogative, and  I  shall  continue  to  do  so. 

Question — That  the  words  "or  parlia- 
mentary "  proposed  to  be  inserted  be  so 
inserted — put. 

The  committee  divided — 

Ayes       ...  ...  ...     17 

Noes      ...  ...  ...     20 

Majority  against  the  amendment      3 

Ayes. 

Berry,  Sir  G.  Kingston,  C.  C. 

Brown,  N.  J.  Peacock,  A.  J. 

Deakin,  A.  Quick,  Dr.  J. 

Dobson,  H.  Reid,  G.  H.' 

Glynn,  P.  M.  Solomon,  V.  L. 

Gordon,  J.  H.  Trenwith,  W.  A. 

Henry,  J.  Turner,  Sir  G. 
Higgins,  H.  B.  Teller. 

Isaacs,  I.  A.  Holder,  F.  W. 

Noes. 

Briggs,  H.  Lewis,  N.  E. 

Crowder,  F.  T.  Lyne,  W.  J. 

Douglas,  A.  McMillan,  W. 

Forrest,  Sir  J.  Moore,  W. 

Fysh,  Sir  P.  O.  O'Connor,  R.  E. 

Grant,  C.  H.  Symon,  J.  H. 

Hackett,  J.  W.  Venn,  H.  W. 

Hassell,  A.  Y.  Walker,  J.  T. 
Howe,  J.  H. 

Leake,  G.  Teller. 

Lee  Steere,  Sir  J.  G.      Barton,  E. 


Pair. 

y  NO. 

/Braddon,  Sir  E.  N.  C. 


Aye. 
Clarke,  M.  J. 

Question  so  resolved  in  the  negative. 

The  amendment  suggested  by  the  Legis- 
lative Assembly  of  New  South  Wales  and 
the  Legislative  Assembly  of  Victoria  for 
the  omission  of  the  clause  was  put  and 
negatived. 

The  clause,  as  amended,  was  agreed  to. 

The  CHAIRMAN.— We  now  have  to  go 
back  to  clause  52,  sub-section  (31). 
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Clause  52.— Sub-section  (31). — The  control 
and  regulation  of  the  navigation  of  the  Ri\  <  r 
Murray,  and  the  use  of  the  waters  thereof 
from  where  it  first  forms  the  boundary 
between  Victoria  and  New  South  Wales  to 
the  sea. 

Mr.  GLYNN  (South  Australia).— In 
order  to  give  some  defwiteneoi  to  the  dis- 
cussion of  this  river  question,  I  think  I 
will  now  propose  the  amendment  which  I 
have  prepared.  I  may  say  that  it  is  one 
that  takes  to  some  extent  the  character  of 
a  compromise,  and  one  which  I  think 
should  recommend  itself  to  the  good  sense 
of  the  representatives  of  New  South  Wales, 
as  I  believe  it  will  also  secure  the  sympathy 
of  the  other  members  of  this  Convention. 
What  I,  at  all  events — and  I  am  sure 
my  South  Australian  colleagues  also — 
desire  is  that  whatever  solution  we 
arrive  at  will  have  the  effect  of  being  a 
fair  compromise.  I  may  remind  honorable 
members  that,  in  speaking  upon  the  ques- 
tion formerly,  I  made  a  suggestion  that 
the  Federal  Parliament  might  have  power 
to  maintain  and  improve  the  navigability 
of  the  Rivers  Murray  and  Darling,  and  to 
apportion  on  the  principle  that  regulates 
riparian  rights  between  individuals  the 
surplus  waters  thereof.  I  am  going  now 
to  make  a  suggestion  which  will  not  go 
quite  as  far  as  that.  I  think  we  are 
reasonably  entitled,  on  the  principle  of 
the  comities  that  regulate  opposing 
interests  between  nations,  and  allow 
full  ownership  of  inter-state  streams, 
to  the  full  terms  of  the  amendment 
which  I  suggested  on  a  former  occa- 
sion :  That  is,  to  maintain,  and  in  the 
interests  of  the  Federation — of  New  South 
Wales  as  well  as  South  Australia  and  Vic- 
toria— to  improve,  the  existing  naviga- 
bility of  the  Rivers  Murray  and  Darling  ; 
because  the  improvement  of  those  rivers 
would  be  of  exceedingly  great  use  in  con- 
serving the  waters  for  the  purpose  of  irriga- 
tion in  New  South  Wales,  and  would  raise 
the  river  to  a  permanent  level  of  4  feet. 
Sometimes  zero  is  reached  for  as  long  as 
twelve  months.  In  1886  the  navigation 
of  the  Darling  was  only  possible  for  two 
[Mr.  Glynn. 


days  ;  and  if  honorable  members  will  look 
at  the  map  which  I  had  prepared  some 
four  months  ago,  and  which  is  now  in  the 
appendices  of  the  New  South  Wales  Con- 
vention, they  will  see  that  the  navigation 
of  the  Darling  sometimes  stops  for  two 
years,  and  is  sometimes  continuous  for 
two  or  three  years.  There  is  ample  water 
passing  down  for  an  average  permanent 
level  of  4  feet  being  maintained  in  the 
water  of  the  Darling,  as  well  as  securing  a 
considerable  surplus  supply  for  irrigation.. 
The  proposal  I  made  was  a  fair  one  in  the 
interests  of  New  South  Wales,  as  well  as 
Victoria  and  South  Australia — that  power 
should  be  given  to  the  Federal  Parliament 
to  hit  upon  some  system  of  keeping  up 
the  navigability  of  the  river,  and  also 
utilizing  the  waters  of  the  Murray  and  the 
Darling  for  irrigation.  That  can  be  done 
effectively  by  some  joint  system  of  locking. 
Now,  New  South  Wales  may  object  for 
some  reason  or '  another  to  giving  the 
Federal  Parliament  power  to  improve  the 
river,  but  I  say  that  New  South  Wales 
cannot  reasonably  object  to  empowering 
the  Federal  Parliament  to  keep  up  the 
existing  navigability  of  the  river,  nor  can 
they  object  to  some  sort  of.  a  ban  being 
placed  upon  the  power  of  New  South 
Wales  to  destroy  the  natural  navigability 
from  month  to  month  of  that  river.  The 
proposal  which  I  am  going  to  ask  the 
committee  to  consent  to  is  that  the  exist- 
ing navigability  shall  from  time  to  time 
be  maintained,  and  that  when  the  three 
riparian  colonies  agree  upon  a  system  of 
improvement  the  Federal  Parliament  shall 
have  power  to  carry  it  out. 

Mr.  McMillan. — Have  you  had  your 
amendment  printed  yet  ? 

Mr.  GLYNN. — I  have  shown  it  to  some 
of  the  representatives  of  New  South 
Wales.  Of  course  my  object  is  that  the 
matter  may  be  fairly  considered,  without 
any  haste.  I  will  now  read  the  amendment 
which  I  have  the  honour  to  propose  : — 

The  maintenance  and,  with  the  concurrence 
of  the  riparian  states,  the  improvement  of  the 
navigability  of  the  Rivers  Murray  and  Darling. 
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I  think  that  honorable  members  will  agree 
that  that  is  fair  enough. 

Mr.  Walker. — Excluding  tributaries? 

Mr.  GLYNN.— So  that  the  Federal 
Parliament  will  have  power  to  keep  up  the 
existing  navigable  discharge  of  the  rivers. 

Mr.  Reid. — Beginning  with  taking- 
possession. 

Sir  George  Turner. — What  do  you 
mean  by  "  existing  "  ? 

Mr.  GLYNN. — I  do  not  know  what 
the  Right  Hon.  the  Premier  of  New  South 
Wales  means  by  "  taking  possession." 

Mr.  Reid. — How  can  you  have  main- 
tenance of  existing  navigability  without 
taking  control  of  the  rivers  1 

Mr.  GLYNN.— I  will  tell  honorable  mem- 
bers what  will  result  from  this  proposal. 
The  Darling  is  a  peculiar  river.  Some- 
times there  are  within  a  period  of  two  or 
three  months  from  three  to  four  floods, 
with  rapid  declensions  of  level  between. 
There  are  times  when  the  river  rises  from 
1  foot  to  40  feet  within  a  month.  I  think 
that  that  map  which  was  prepared  will 
show  that  on  several  occasions  there  have 
been  three  successive  floods  on  the  Dar- 
ling within  a  month.  The  policy  of  New 
South  Wales,  if  unchecked  by  the  Federal 
Parliament,  will  be  to  cut  off  the  floods 
for  the  purpose  of  local  irrigation.  The 
power  of  the  Federal  Parliament  would 
extend  to  prevent  New  South  Wales  from 
cutting  off  the  floods  so  that  the  existing 
navigability  of  the  Darling  lower  down, 
and  of  the  Murray,  should  be  stopped. 
I  think  that  it  is  a  power  which  it  should 
have,  because  a  flood  of  25  feet  at  Bourke 
may  mean  a  flood  of  only  15  feet  at 
Echuca.  It  may  mean  a  rise  at  Went- 
worth  of  perhaps  10  feet,  and  at  Overland 
Corner  the  extent  of  the  rise  may  be 
measured  by  a  few  feet.  The  flood 
waters  of  the  Darling  take  sometimes  two 
months  to  reach  South  Australia,  so  that 
the  policy  of  New  South  Wales  (being-pushed 
out)  would  amount  to  this,  that  by  cutting 
off  floods  of  30,  35,  or  40  feet  higher  up 
the  Darling  River  you  are  destroying  the 
ordinary  levels  of  the  river  lower  down, 


and  of  the  Murray.  What  we  want  to  do 
is  to  preserve  the  existing  navigability  of 
the  Darling  River  lower  down,  and  of  the 
Murray,  and  give  power  to  the  Federal 
Parliament  to  say  that  wherever  irrigation 
will  result,  by  huge  schemes  of  diversion, 
in  the  destruction  of  the  ordinary  navigable 
discharge  from  month  to  month  of  either  the 
Darling  or  the  Murray  it  shall  be  stopped. 

Mr.  Isaacs. — Are  all  the  South  Aus- 
tralian representatives  agreed  as  to  this 
amendment  1 

Mr.  GLYNN.— I  think  I  can  fairly  say 
that  the  representatives  of  South  Aus- 
tralia will  accept  this. 

Sir  George  Turner. — Will  the  repre- 
sentatives of  New  South  Wales  accept  it? 

Mr.  O'Connor. — No. 

Mr.  Lyne. — They  won't. 

Mr.  GLYNN. — I  am  submitting  it  to 
the  representatives  of  New  South  Wales  for 
their  consideration.  I  do  not  think  we 
would  be  justified  in  the  interests  of  our 
colony  in  backing  down  one  step  behind 
this  proposal.  It  is  a  limitation  of  the 
powers  which  will  be  vested  in  the  Federal 
Parliament  under  sub-section  (1);  because, 
under  that  provision,  as  honorable  mem- 
bers know,  they  will  have  the  power  to 
improve  the  navigability  of  the  rivers 

Mr.  O'Connor. — Why  not  be  satisfied 
with  that  ? 

Mr.  GLYNN.— The  difficulty  I  am  in 
is  to  know  what  New  South  Wales  will 
accept.  We  have  made  proposal  after 
proposal,  and  we  are  wanting  the  repre- 
sentatives of  New  South  Wales  to  say 
specifically  what  they  will  accept.  1  be- 
lieve that  the  adhesion  of  South  Australia 
would  be  given  to  some  proposal  of  this 
sort.  I  am  putting  a  fair  proposition  before 
the  Convention.  There  is  thus,  then,  in 
this  proposition,  the  power  to  conserve 
existing  rights  of  navigability,  and  when- 
ever New  South  Wales  joins  with  Victoria 
and  South  Australia  in  determining  to 
improve  the  river  in  the  interests  of 
the  Commonwealth,  that  power  shall  be 
vested  in  the  Federal  Parliament 
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Mr.  Higgins. — Do  you  leave  no  power 
to  New  South  Wales  to  improve  the  Dar- 
ling, unless  with  the  assent  of  South 
Australia? 

Mr.  GLYNN. — That  power  is  not  ex- 
cluded by  the  terms  of  the  amendment. 

Mr.  Higgins. — You  would  still  leave 
New  South  Wales  that  power  to  improve 
the  Darling. 

Mr.  GLYNN. — The  honorable  member 
is  quite  right.  If  New  South  Wales 
wishes  to  improve  the  Darling  it  will  not 
be  prevented  by  this  provision  from  doing 
so.  It  would  be  better  for  the  system  of 
improvement  to  be  federal,  because  the 
improvement  of  the  Murray  must  run  with 
the  improvement  of  the  Darling,  other- 
wise the  continuity  of  navigation  would 
not  be  kept  up.  I  may  tell  the  honorable 
member  that  the  power  exists  to  do  it ; 
but  that  New  South  Wales  will  not  do  it 
will  be  evident  from  this  fact — that  New 
South  Wales  already  declares  in  a  report 
that  they  are  not  going  to  adopt  a  system 
of  locking  on  the  Darling  which  will  allow 
the  flow  of  commerce  to  go  to  Victoria  and 
South  Australia,  and  that  if  they  do  lock  the 
Darling,  auxiliary  to  that  will  be  a  system 
of  preferential  rates  to  prevent  the  flow  of 
commerce  to  Victoria  and  South  Australia. 
I  am  speaking  now  from  the  declaration 
in  the  report  of  1893  by  Mr.  McKinney. 
Under  the  Federal  Constitution  the  power 
to  impose  these  preferential  rates  is  taken 
away,  and,  by  consequence,  the  inclination 
of  New  South  Wales  to  lock  will  also 
diminish.  But  if  New  South  Wales  does 
wish  to  lock,  the  power  exists  to  do  so.  I 
feel  perfectly  confident  that,  as  time  goes 
on  and  the  subject  of  navigability  is  more 
closely  studied,  the  people  of  New  South 
Wales  will  see  that  for  navigation  and 
irrigation  it  is  very  largely  to  their 
interests  that  the  river  should  be  improved 
by  some  joint  system  of  locking.  It  is  in 
the  hope  of  that  being  eventually  done  by 
the  consent  of  all  the  states  that  the  re- 
presentatives of  South  Australia  are  will- 
ing to  allow  the  improvements  to  be  done 
only  with  the  consent  of  all  the  states 
[Mr.  Glynn. 


which  are  interested  in  the  river.  That  is 
to  some  extent  a  very  large  concession  to 
be  made  by  South  Australia,  and  it  is  one 
which  should  recommend  itself  to  the 
acceptance  of  the  representatives  of  New 
South  Wales.  My  object  in  submitting 
this  amendment  is  that  the  matter  shall 
be  fairly  considered,  that  nothing  shall 
be  done  with  haste,  that  no  settlement 
shall  be  arrived  at  which  will  not  be  one 
recognised  to  be,  on  the  face  of  it,  fair  as 
between  parties  taking  very  strong  points 
of  opposition,  and  in  order  to  put  into 
some  definite  form  a  proposition  which 
South  Australia  will  be  prepared  to  accept, 
and  which,  I  believe,  ought  to  receive  the 
adhesion  of  other  members  of  this  Con- 
vention. 

Mr.  LYNE  (New  South  Wales).— The 
honorable  member  who  has  moved  this 
amendment,  very  considerately  says  that 
South  Australia  is  prepared  to  allow  New 
South  Wales 

Mr.  Howe. — He  did  nothing  of  the  sort. 

Mr.  LYNE.— He  used  the  word  "allow." 

Mr.  Howe. — No,  he  did  not. 

Mr.  LYNE.— He  said  "  to  allow  New 
South  Wales  to  improve  the  navigation  of 
the  Darling,  with  the  consent  of  South 
Australia." 

Mr.  Glynn. — Not  with  the  consent  of 
South  Australia. 

Mr.  Deakin. — No,  he  said  "  with  or 
without  the  consent  of  South  Australia." 

Mr.  LYNE. — I  took  the  words  down, 
and  he  said  "  with  the  consent  of  South 
Australia." 

Mr.  Deakin. — No,  he  was  asked  a 
question,  and  he  said  with  or  without  the 
consent  of  South  Australia. 

Mr.  LYNE.— He  further  said  that  a 
ban  must  be  placed  on  New  South 
Wales  to  prevent  her  from  injuring  the 
navigation  of  the  river  to  South  Aus- 
tralia. The  proposals  he  refers  to  as 
numerous,  and  as  having  been  made  in 
connexion  with  this  river,  have  all  been 
proposals  to  take  away  from  the  co  ony 
we  represent  some  right  which  exists  at 
the    present    time,    and    I,    for    one,    am 
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not  prepared,  on  an  important  matter  of 
this  kind,  which  is  the  life  of  the  interior 
of  our  colony,  to  give  away  a  right  which 
exists  at  the  present  moment.  I  regret 
exceedingly  that  the  map,  which  I  think 
the  New  South  Wales  Minister  of  Lands 
has  with  him,  is  not  presented  to  honorable 
members  here  in  the  chamber,  so  that 
they  may  be  able  to  see  really  what  this 
proposal  means  to  New  Sonth  Wales. 

Mr.  Deakin. — It  is  hanging  up  in  the 
corridor  here. 

Mr.  LYNE. — T  have  not  seen  it,  but  my 
honorable  friend  (Mr.  Carruthers)  has  a 
map  here  which,  I  think,  will  convince 
honorable  members  that  this  is  perhaps 
the  most  serious  proposition  which  has 
been  made  regarding  the  interior  of  New 
South  Wales. 

Mr.  Isaacs. — Do  you  say  that  your 
Minister  for  Lands  is  going  to  explain 
that? 

Mr.  LYNE. — No.  I  say  he  has  a  map, 
and  I  regret  that  it  is  not  here,  so  that  it 
may  be  seen  by  honorable  members  at  the 
present  moment;  because  it  shows  the 
trouble  and  the  expense  which  New  South 
Wales  has  gone  to  in  surveying  and  con- 
touring the  whole  valley  of  the  Darling, 
giving  the  heights  above  water-level  on 
nearly  every  point  which  is  of  importance. 
I  think  it  will  be  known  also  to  honorable 
members  that  the  Darling  River,  even  to 
the  present  time,  should  not  and  cannot 
be  called  a  navigable  river.  I  think  the 
Prime  Minister  of  New  South  Wales  has 
a  report  from  the  Public  Works  Com- 
mittee which  will  show  that  for  only  60 
or  70  or  80  days  in  any  one  year 

Mr.  Reid. — In  some  years. 

Mr.  LYNE. — In  some  years— and  in  most 
years— has  the  Darling  for  a  number  of 
years  past  been  navigable.  That  being  so, 
I  maintain  that  it  is  not.  a  navigable  river, 
and  it  has  only  been  made  as  navigable  as 
it  is  during  that  time  by  the  expenditure 
of  money  by  New  South  Wales  ;  and  any 
proposition  coming  from  South  Australia 
which  places  navigation  above  irrigation 


and  conservation  cannot  be  satisfactory  to 
New  South  Wales.  There  is  an  area  of 
about  149,000,000  acres  of  land  drained  by 
the  Darling  River  and  its  tributaries,  run- 
ning like  fibres  right  through  every  portion 
of  this  area— 149,000,000  acres  of  land 
which  is,  not  absolutely,  but  to  a  very  large 
extent,  useless,  unless  the  waters  through- 
out the  whole  of  that  basin  can  be 
conserved,  and  can  be  used  first  for  con- 
servation and  irrigation.  I  speak  of  con- 
servation, for  the  purpose  of  conserving 
water  in  all  directions  to  maintain  the 
stock  which  the  laud  is  carrying  at  the 
present  time. 

Mr.  Glynn. — How  many  acres  of  that 
area  of  149,000,000  acres  can  irrigation 
affect  ? 

Mr.  LYNE. — The  honorable  member 
must  not  attempt  to  try  to  show  that  I 
said  that  149,000,000  acres  of  land  can  be 
irrigated.  I  have  had  sufficient,  and  in- 
deed a  great  deal  of,  experience  in  con- 
nexion with  the  matter  of  irrigation, 
and  I  know  that  it  is  only  a  very 
small  proportion  of  the  country  ad- 
joining any  river,  no  matter  where  it  is, 
which  may  be  irrigated.  But  irrigation 
at  the  present  time  and  for  many  years  to 
come  is  a  secondary  consideration  to  con- 
servation and  distribution.  That  is  the 
great  point  which  we  have  to  consider 
throughout  these  arid  plains  near  the  head- 
waters of  the  Darling.  I  thought,  when 
I  saw  the  clause  which  was  inserted  in  the 
latter  days  of  the  session  in  South  Aus- 
tralia— I  mean  the  clause  31,  giving 
certain  use  and  certain  powers  over  the 
waters  of  the  Murray — that  by  far  too 
great  a  concession  had  been  given  to  South 
Australia.  And,  as  some  representatives 
of  South  Australia  have  said  already,  that 
there  is  an  inherent  right  which  may  be 
obtained  for  South  Australia  by  an  appeal 
to  the  Imperial  Government,  let  that  in- 
herent right  remain,  if  there  is  such 
a  right,  and  let  it  be  dealt  with  after 
the  Federal  Parliament  comes  into  exist- 
ence;  strike  out  clause  31,  and  leave  the 
whole  question    to   be  dealt  with    under 
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sub-section  (1)  of  clause  52,  which  intrusts 
the  Federal  Parliament  with — 

The  regulation  of  trade  and  commerce  with 
other  countries,  and  among  the  several  states. 

I  think,  as  it  was  put  by  the  right  honor- 
able member  (Mr.  llcid)  the  other  day, 
when  the  matter  was  being  discussed  here, 
that  we,  in  New  South  Wales,  do  not 
wish  or  intend  to  attempt  in  any  way 
to  interfere  with  the  navigation,  if  navi- 
gation exists  in  New  South  Wales,  either 
to  divert  trade  to  or  from  South  Aus- 
tralia or  Victoria.  I  think  it  has  been 
shown  in  past  years  that  we  have  had  no 
such  intention,  nor  have  we  now  any  such 
intention.  Any  proposition  to  keep  to 
South  Australia  or  to  Victoria  the  rights 
of  navigation,  or  the  rights  of  trade  on  a 
navigable  river,  I  do  not  think  will  be 
contested  by  New  South  Wales  for  a 
moment. 

Mr.  Dobson. — What  is  the  specific  ob 
jection  to  the  amendment  of  Mr.  Glynn? 

Mr.  LYNE.— If  that  amendment  is 
carried  we  cannot  deal  with  the  improve- 
ments of  our  rivers  or  with  the  distribu- 
tion of  water  from  our  rivers  as  the  state 
may  desire  without  the  consent  of  South 
Australia  and  Victoria. 

Mr.  Glynn. — You  can  improve,  but  the 
Federal  Parliament  cannot  improve  with- 
out your  consent. 

Mr.  LYNE.— I  understood  from  the 
statement  of  the  honorable  member  that 
the  consent  of  the  other  two  states  must 
be  obtained  before  this  matter  can  be 
dealt  with. 

Mr.  Glynn. — Before  it  can  be  done  by 
the  Federal  Parliament,  but  you  can  im- 
prove without  that  consent. 

Mr.  LYNE.— What  did  the  honorable 
member  mean  when  he  said  that  a  ban 
must  be  placed  on  New  South  Wales  to 
prevent  her  from  injuring  the  navigation 
of  the  Murray  in  South  Australia  ? 

Mr.  Deakin. — You  want  to  forbid  the 
banns  1 

Mr.  LYNE. — We   do  not    wish  to  do 
anything   of   the   kind.     We    object — at 
[Mr.  Lyne. 


least  I  object  altogether — to  a  ban  being 
placed  on  New  South  Wales  to  deal  as 
she  may  think  fit  with  the  waters  of  the 
Darling,  of  the  Lachlan,  or  the  Murrum- 
bidgee,  or  of  the  other  tributaries  running 
into  the  Darling,  until  such  time  as  this 
matter  can  be  agreed  upon  by  the  various 
states. 

Mr.  Gordon. — That  is  what  we  want 
to  do.  We  want  the  various  states  to 
agree  now. 

Mr.  LYNE  — Yes,  you  want  the  various 
states  to  agree  to  prohibit  New  South 
Wales  from  doing  what  she  has  during  all 
time  had  the  privilege  of  doing. 

Mr.  Gordon. — We  only  want  to  pro- 
hibit her  from  doing  what  you  say  she 
does  not  want  to  do — that  is,  interfere 
with  navigability. 

Mr.  LYNE. — Anything  that  places  the 
navigability  of  the  rivers  above  water 
conservation  will  not  be  acceptable  to  the 
delegates  of  New  South  Wales. 

Mr.  Symon. — Will  you  accept  an  amend- 
ment which  excludes  that  dominance  ? 

Mr.  LYNE. — I  should  like  before  I  give 
an  answer  to  know  thoroughly  what  the 
wording  of  the  amendment  is.  I  am  pre- 
pared to  give  all  rights  of  navigation  in 
navigable  rivers  so  long  as  the  proposal 
excludes  the  right  of  any  state  lower  down 
to  prevent  New  South  Wales  diverting 
the  water  to  the  dry  plains. 

Mr.  Symon. — That  is  consistently  with 
the  necessities  of  irrigation. 

Mr.  McMillan.  —  Preserving  naviga- 
bility.    That  is  the  whole  point. 

Mr.  LYNE. — Yes.  If  navigability  is 
preserved  I  do  not  see  why  words  could 
not  be  imported  which  would  give  New 
South  Wales  the  right  to  deal  with  the 
conservation  of  water  as  she  desires. 
Unless  some  words  can  be  ingeniously 
devised  to  do  that,  I  do  not  think  any  pro- 
position will  be  acceptable  to  the  members 
from  New  South  Wales. 

Mr.  Reid. — I  think  when  you  have  time, 
to  read  the  amendment  of  the  honorable 
member  (Mr.  Symon),  you  may  find,  as  I 
do,  that  you  can  accept  it.      I  will  accept 
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the  amendment  of  the  honorable  member 
(Mr.  Symon). 

Mr.  LYNE.— I  have  read  it,  but  I  must 
say  I  do  not  think  I  can  accept  it.  That 
amendmentsays — "navigablerivers  flowing 
in  one  or  two  or  more  states  so  far  as  may 
be  necessary  for  the  maintenance  and  im- 
provement of  their  navigability,  with  a 
just  regard  to  the  necessity  of  water  con- 
servation and  irrigation."  What  is  a  just 
regard?  Who  is  to  decide  what  is  a  just 
regard  ? 

Mr.  Symon.— Put  in  "  adequate." 

Mr.  LYNE.— The  Federal  Parliament 
is  to  decide  what  is  a  just  regard,  and  that 
is  taking  away  a  state  right. 

Mr.  Symon. — No ;  the  intention  of  it 
is  simply  to  prevent  irrigation  being 
subordinated  to  navigation.  That  is  to 
say,  irrigation  shall  be  looked  upon  as 
paramount  by  the  Federal  Parliament. 

Mr.  LYNE. — I  disagree  with  the  hon- 
orable member.  I  do  not  think  it  goes  so 
far  as  that.  New  South  Wales  would  be 
restricted  under  this  amendment  from 
dealing  as  she  has  been  dealing  with 
water  conservation  within  her  own  boun- 
daries. As  the  Minister  for  Lands  says, 
she  will  not  know  where  she  is.  I  do 
not  think  I  can  vote  for  such  an  amend- 
ment. Mr.  Glynn's  amendment  says — 
"  the  maintenance,  and  with  the  con- 
currence of  the  riparian  states."  That  is 
to  say  with  the  concurrence  of  all  the 
states. 

Mr.  Glynn. — No;  "the  riparian  states" 
only  means  those  which  adjoin  the  river 
banks. 

Mr.  LYNE.— It  does  not  say  with  the 
concurrence  of  any  individual  state,  but 
with  the  concurrence  of  the  riparian 
states.  That  means  the  three  states — 
Victoria,  New  South  Wales,  and  South 
Australia.  It  says — "  the  improvement 
of  the  navigability  of  the  Rivers  Murray 
and  Darling." 

Mr.  Glynn. — By  the  Federal  Parlia- 
ment, but  the  power  of  the  state  remains 
until  after  the  concurrence  is  obtained. 


Mr.  LYNE.— If  the  honorable  member 
will  put  this  clearly — that  by  the  rejec- 
tion of  the  proposal  by  New  South  Wales 
the  Federal  Parliament  cannot  interfere — 
I  think  the  proposition  will  be  worth  con- 
sidering. 

Mr.  Glynn. — That  is  the  very  thing 
that  is  done  by  that  proposal. 

Mr.  LYNE.— I  cannot  see  that  it  has 
that  effect. 

Mr.  Carruthers. — It  would  prevent  the 
carrying  out  of  works  of  irrigation. 

Mr.  LYNE. — That  seems  to  me  to  be 
the  case.  It  is  a  very  difficult  problem, 
and  I  think  it  will  be  better  to  strike  out 
sub-section  (31)  of  clause  52,  and  to  let  all 
the  rights  now  existing  remain.  Let  South 
Australia  preserve  the  rights  which  she 
may  have  now  as  to  the  water  which  passes 
through  New  South  Wales.  Probably 
she  could  assert  her  rights  at  the  present 
time.  If  we  allow  things  to  remain  as 
they  are  without  importing  the  31st  sub- 
section of  clause  52  into  the  Bill  no  harm 
will  be  done  to  New  South  Wales.  But 
there  is  one  thing  I  wish  to  impress  upon 
the  Convention,  as  one  who  earnestly 
desires  to  be  able  to  go  back  to  New  South 
Wales,  and  to  heartily  support  the  Bill 
which  is  to  be  framed  here.  That  is  not 
to  import  any  matter  that  will  make  it 
still  more  difficult  for  New  South  Wales 
members  to  support  the  Bill  strongly 
when  they  return.  Feeling  strongly  in 
favour  of  federation,  I  do  not  say  that 
even  if  this  provision  be  imported  I  will 
not  support  the  Bill ;  but,  however 
much  I  might  desire  to  do  so,  the  proba- 
bility or  possibility  of  getting  a  sufficient 
number  of  voters  in  favour  of  the  Bill 
will  be  very  much  jeopardized  if  you  in- 
terfere with  this  state  right. 

Mr.  Gordon. — Although  two  of  your 
leading  daily  papers  are  in  favour  of  the 
attitude  taken  up  by  South  Australia. 

Mr.  LYNE. — I  do  not  pay  much  atten- 
tion to  those  two  daily  papers,  and  I  never 
did.  If  the  honorable  gentleman  will 
look    at    the    country    press    throughout 
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New  South  Wales  he  will  find  that  as  a 
whole  they  are  as  strongly  opposed  to  any 
interference  with  the  state  right  in  the 
waters  of  New  South  Wales  as  I  am.  The 
two  newspapers  to  which  the  honorable 
member  refers  represent  probably  the 
feeling  of  a  good  many  people  in  the  city 
But  I  have  been  in  New  South  Wales 
since  those  articles  were  written,  and  I  ven- 
ture to  say  that  the  conductors  of  those 
two  newspapers  see  now  that  they  made 
an  egregious  blunder,  and  the  constitu- 
ents of  those  two  papers  are  absolutely 
opposed  to  the  views  expressed  in  those 
articles.  If  I  thought  that  those  two 
morning  papers  knew  more  of  the  subject 
than  I  do,  I  would  be  inclined  to  pay 
respect  to  their  views ;  but  I  think  I  know 
as  much  of  the  subject  as  they  do,  and 
perhaps  a  great  deal  more.  If  I  thought 
they  were  better  judges  of  the  feeling  of 
New  South  Wales  on  this  question  than  I 
am,  I  would  admit  the  justice  of  their 
comments. 

Mr.   Higgins. — Even  though  they  are 
Ministerial  papers. 

Mr.  LYNE.— Quite  so.  If  I  thought 
that  they  interpreted  the  feelings  of  the 
people  of  New  South  Wales  better  than  I 
can,  I  wrould  in  justice  say  at  once  that  I 
am  wrong;  but  I  feel  very  strongly  that 
their  interpretation  is  not  correct.  I 
feel  certain  that  to  import  in  any  way 
words  into  this  Bill  which  would  give 
navigation  priority  over  irrigation  and 
water  conservation  would  be  unfavorably 
received  in  New  South  Wales.  In  a  few 
years  I  am  sure  that  the  necessity  for 
navigation  on  those  rivers  will  cease.  In 
a  map  to  which  I  have  referred,  I  notice 
that  South  Australia  has  a  railway  to  a 
place  called  Morgan.  That  is  only  a  short 
distance  from  the  boundary  of  New  South 
Wales,  and  that  railway  must,  before  many 
years,  be  carried  from  that  point  to  the 
border  of  New  South  Wales.  What  will 
then  become  of  the  navigability  of  the 
river?  The  navigability  of  the  Murray 
below  Wentworth  will  be  a  very  second- 
ary consideration,  and  very  few  steamers 
[Mr.  Lyne. 


will  ply  upon  the  river  there.  If  you 
want  an  example  as  to  what  takes  place 
when  railways  are  extended,  I  would  ask 
you  to  look  at  the  Murrumbidgee  from 
Hay  up  to  Wagga  Wagga.  At  one 
time  they  had  no  other  means  of  send- 
ing away  their  produce  or  of  obtaining 
goods  except  by  teams  or  by  using  the 
river.  Our  Government  went  to  the 
expense  of  snagging  the  river,  dredging 
many  portions  of  it  to  keep  it  navigable. 
But  since  the  railway  was  made  from 
Wagga  Wagga  to  Hay,  I  do  not  think 
there  is  a  steamer  on  the  river  more  than 
once  in  twelve  months,  or  perhaps  once  in 
two  years.  From  Hay  down  to  Balranald 
on  the  Murray,  the  river  is  of  course  still 
the  highway  for  a  certain  amount  of  pro- 
duce, but  the  traffic  is  much  more  limited 
than  it  used  to  be.  If  you  look  at  other 
places  where  railways  have  been  made 
from  Victoria  to  the  river — for  instance,  at 
Swan  Hill — you  will  find  that  the  Murray 
is  not  utilized  to  anything  like  the  same 
extent  as  it  used  to  be  for  the  purposes  of 
navigation.  The  river  from  Echuca  to 
Albury  used  to  be  a  well-used  highway, 
but  that  has  ceased  to  be  the  case  since 
railways  were  extended  to  those  towns. 
Bridges  have  been  built  across  the 
river  which  prevent  steamers  coming  up 
to  Albury  from  Echuca  except  when  the 
river  has  been  very  low,  and  the  water 
is  considered  to  be  more  important  for  the 
purposes  of  irrigation  than  of  navigation. 
The  time  must  come  when  that  will  be  the 
case  with  all  those  rivers,  especially  the 
Darling,  which  has  only  been  an  inter- 
mittent highway  up  to  the  present  time. 
It  will  be  found  cheaper  for  New  South 
Wales  to  run  a  railway  to  certain  points 
on  the  river  to  tap  the  traffic,  or  to  run 
railways  side  by  side  with  the  water-course, 
so  as  to  convey  produce  to  various  points, 
rather  than  to  attempt  to  keep  the  river 
navigable.  The  work  contemplated  and 
commenced  by  the  present  Ministry  of 
locking  the  river — and  one  lock  has  already 
been  completed — will  be  more  for  the  pur- 
pose of  conserving  water  than  keeping  the 
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river  as  a  highway.     The  only  effect  of 
those  works  in  keeping  the  river  navigable 
will  be  to  carry  produce  from  the  various 
jetties  and  wharfs  along   the  river   to  a 
terminal  point  of  the  railway  system,  such 
as  at  Bourke.     In  the   future,  no  doubt, 
there  will  be  similar  terminal   points  at 
Walgett,  Wilcannia,  and  Menindie.     The 
stream    will    be    kept    navigable    simply 
to    connect    those   different    points,    and 
not  for  the  purpose  of   conveying  traffic 
to  any  great  distance   up  and  down  the 
river.      Therefore,   it   must    be    apparent 
to  all  members  of   the    Convention   that 
the  most  we  can  look  for  in  the  future 
is  the  conservation  of  water  in  every  pos- 
sible way  for  the  purposes  of  irrigation. 
If  honorable  members  will  take  the  trouble 
to  look  at  the  map  to  which  I   have  re- 
ferred   they   will    find    a   chain   of   lakes 
which  are  sometimes  mere  dry  indenta- 
tions, miles  away  from   the  river,    which 
are  filled  with  water  only  at  flood  time  or 
half   flood.     If  we   were    not   allowed    to 
store  water  in  those  large  indentations  the 
prosperity  of    that   part   of   the  country 
would  be  very  seriously  affected.     In  the 
flood  of  1870  the   water  went  from    the 
Lachlan  along  the  Willandra  billabong  to 
a  sand  ridge  about  half-way  between  the 
Lachlan  and  the  Darling.     At  the  same 
time   the    water  from   the  Darling  came 
through    a   chain   of   these    indentations, 
covering    the    country    until     the    water 
stretched     from     the     Darling     to     the 
Lachlan,    being     only    divided     by    this 
sand    ridge    to    which    I    have    referred. 
Honorable  members  will  understand  from 
this  how  very  important  it  is  to  New  South 
Wales  to  have  power  to  impound  as  much 
water   as  it   possibly  can  when  there  is 
abundance  of  it.     There  is  another  fact 
which  must  not  be  lost  sight  of.     If  we 
can  store  water  in  these  large  inland  seas, 
because  that  is  what  they  are,  in  times  of 
flood,    it    will   affect   the    rainfall  of   the 
colony  very  much,  because  evaporation  from 
these   large  areas   of    conserved  water  is 
likely  to  produce  a  better  rainfall  for  some 
years  afterwards.     All  these  matters  have 


to  be  taken  into  serious  consideration.  In 
South  Australia,  where  the  river  has  no 
tributaries,  where  they  have  simply  the 
bed  of  the  river,  I  do  not  think  there  need 
be  any  fear  of  injury  being  done,  because 
the  water  of  the  river  higher  up  may  be 
used  for  irrigation  and  water  conservation 
instead  of  navigation. 

[The  Chairman  left  the  chair  at  one  p.m. 
The  committee  resumed  at  two  p.m.] 

Mr.  LYNE.  —  Following  on  what  I 
previously  stated,  I  wish  to  inform  the 
committee  of  a  matter  that  wTas  within 
my  own  knowledge,  and  that  took  place 
at  the  time  when  the  Victorian  and  New 
South  Wales  Commissions  were  sitting  and 
taking  evidence  regarding  the  Murray 
River.  The  suggestion  was  then  made 
that  a  joint  commission  should  control 
the  Murray  River.  I  gave  the  reasons  for 
that  in  speaking  on  the  subject  on  a 
former  occasion,  and  it  is  unnecessary  to 
repeat  them  now.  It  is,  however,  im- 
portant in  this  connexion,  because  the 
speeches  made  by  the  proposers  of  the 
many  amendments  from  South  Australia 
went  to  show  that  what  they  want  is  the 
continued  maintenance  of  the  navigation 
of  the  Murray  through  South  Australia. 
When  that  suggestion  was  made  by  the  two 
commissions  in  connexion  with  the  water 
question,  it  was  with  the  view  of  getting 
the  two  colonies  to  establish  and  construct 
very  large  dams  and  conservation  works 
at  the  head  of  the  Murray.  We  have 
already  given  to  the  Federal  Parliament 
power  to  control  the  navigation  of  the 
Murray,  and  this  should  remove  the  fear 
which  evidently  exists  in  the  minds  of  the 
South  Australian  delegates  that  New 
South  Wales  may  do  something  which  will 
interfere  with  the  navigation  of  the  river. 
The  Federal  Parliament  will  have  the 
right  to  construct  any  and  all  kinds  and 
classes  of  conservation  works  at  the  head 
of  the  Murray,  and  there  are  natural 
basins  in  which  water  enough  could  be 
stored  to  keep  the  Murray  navigable 
at  all  times,  irrespective  of  the  Darling, 
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the  Lachlan,  and  the  Murrumbidgee. 
If  that  is  the  only  reason  why  the 
South  Australian  delegates  are  anxious 
to  obtain  control  of  a  portion  of  the  waters 
of  the  New  South  Wales  rivers,  there  is 
a  solution  of  the  difficulty.  It  is  in  the 
power  of  the  Federal  Parliament  to  con- 
serve water  enough  in  the  vast  water-sheds 
at  the  head  of  the  Murray,  where  the  Snowy 
Ranges  are,  to  keep  the  river  navigable  to 
an  even  greater  extent  than  it  has  been  in 
the  past.  That  does  away  with  the  claim 
to  divert  a  quantity  of  water  from  the 
other  rivers  for  that  special  purpose.  If 
the  South  Australian  delegates  want  only 
to  secure  the  navigation  of  the  River 
Murray,  the  power  that  they  require  has 
already  been  conceded,  and  there  is  no 
necessity  whatever  to  interfere  with  any 
of  the  waters  of  the  Darling  or  the  other 
tributaries  higher  up.  As  I  said  pre- 
viously, the  chief  purposes  to  which  the 
wTaters  of  Australia  will  be  applied  in  the 
future  are  conservation  and  irrigation.  The 
question  of  navigation  will  sink  out  of  sight 
perhaps  before  twenty  or  twenty- five  years 
have  passed  over  our  heads.  If  a  sufficient 
volume  of  water  has  hitherto  flowed  down 
the  River  Murray  there  should  be  no  com- 
plaint at  all  from  South  Australia  as  to  the 
action  that  is  being  taken  by  the  delegates 
from  New  South  Wales  at  the  present 
time.  At  the  Convention  of  1891,  certain 
resolutions  were  moved,  but  I  am  not 
sure  about  the  wording  of  them.  At  the 
Adelaide  Convention,  Mr.  Barton  sub- 
mitted a  series  of  resolutions.  One  of 
these  was — 

That  trade  and  intercourse  between  the  fede- 
rated colonies,  whether  by  land  or  sea,  shall 
become  and  remain  absolutely  free. 

If  the  fear  is  that  a  toll  or  preferential 
rate  may  be  charged  on  any  of  the  navi- 
gable waters  which  will  have  the  effect  of 
impeding  commerce,  I  take  it  that  the 
Federal  Parliament  would  have  power  to 
step  in  and  veto  any  such  proposal.  The 
River  Darling  is  not  navigable  at  the 
present  time,  but  in  the  course  of  a  few 
years  the  New  South  Wales  Government 
[Mr.  Lyne. 


will  probably  expend  a  large  sum  of 
money  upon  works  that  will  enable  that 
river  to  conserve  a  great  deal  more  water 
than  it  does  now.  The  water  by  right  be- 
longs to  New  South  Wales,  and  in  a  season 
of  drought  it  could  be  taken  into  the  dry 
parts  of  the  colony  to  keep  the  stock  alive. 
What  is  the  use  of  having  a  river  to  carry 
produce  upon  if  you  destroy  the  power  of 
the  country  to  raise  that  produce?  In 
this  particular  case  the  country  will 
remain  almost  in  its  normal  condition, 
unless  we  have  an  opportunity  by  artificial 
means  of  increasing  the  productiveness  of 
the  territory  we  own  on  the  western 
water-shed.  If  its  productiveness  is  in- 
creased, and  the  produce  can  be  carried  at 
less  expense  to  a  South  Australian  port 
than  to  a  New  South  Wales  port,  it  will 
be  to  the  interests  of  South  Australia  to 
extend  her  railways  to  our  border,  and  the 
distance  would  be  very  short  from  Morgan. 
That  being  so,  I  really  think  that  the 
various  claims  made  by  the  representatives 
of  South  Australia  should  be  abandoned. 
I  would  impress  upon  honorable  members 
the  advisability  of  not  importing  into 
this  Bill  a  variety  of  subjects  of  a 
controversial  character  that  will  raise 
objections  in  the  minds  of  the  people. 
You  may  take  my  word  for  it  that  we 
shall  have  all  that  we  can  do  to  get  the 
people  of  New  South  Wales  to  accept  even 
a  reasonable  Bill.  If  you  import  into  the 
Bill  a  variety  of  subjects  that  will 
strengthen  the  position  of  its  opponents 
you  will  strike  a  heavy  blow  at  the 
bed-rock  of  federation.  It  would  be  much 
better  to  leave  out  of  the  Bill  any  of 
those  subjects  that  can  afterwards  be 
dealt  with  by  the  Federal  Parliament 
with  the  concurrence  of  the  individual 
states  than  to  insert  any  provision  in 
it  that  might  wreck  the  chances  of  its 
acceptance  by  the  population.  Under 
these  circumstances,  I  appeal  to  the  re- 
presentatives of  South  Australia  not  to 
press  this  matter,  and  I  appeal  to  the 
committee  not  to  import  into  the  Bill  a 
provision  having  a  very  serious  aspect,  so 
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far  as  the  electors  of  New  South  Wales 
are  concerned.  I  think  that  it  would  be 
better  to  leave  this  matter  in  the  hands  of 
the  states,  much  as  we  have  left  the  con- 
trol of  the  railways  with  them.  As  a 
state  may,  if  it  thinks  fit,  hand  over  the 
control  of  its  railways  to  the  Federal 
Parliament,  so  the  states  might  be  allowed, 
if  they  chose,  to  hand  over  their  water- 
ways. Suppose,  for  example,  that  New 
South  Wales  did  not  feel  justified  in 
expending  £4,000,000,  or  £5,000,000  in 
opening  up  channels  through  her  dry 
country,  and  in  diverting  flood  waters,  and 
the  Federal  Parliament  said — "  If  you 
hand  over  the  control  of  these  rivers  to 
us  we  will  carry  out  the  works,"  the  pro- 
bability is  that  New  South  Wales  would 
immediately  hand  over  the  control  of  the 
rivers  to  the  federal  authority.  Under 
these  circumstances,  I  hope  that  honorable 
members  will  not  import  into  the  Con- 
stitution a  provision  which  I  think  even 
the  leader  of  the  Convention  must  feel 
will  seriously  impair  the  prospects  of  its 
acceptance  in  New  South  Wales,  when  we 
go  back  and  ask  our  people  for  the 
80,000  votes  which  we  require. 

Mr.  O'CONNOR  (New  South  Wales). 
— I  do  not  think  any  one  who  has  listened 
to  the  temperate  and  detailed  statement 
made  by  the  honorable  member  (Mr. 
Lyne)  with  regard  to  the  real  meaning  of 
the  rights  which  are  asserted  by  the 
representatives  of  South  Australia  with 
regard  to  New  South  Wales  territory,  can 
undervalue  the  importance  of  this  ques- 
tion to  the  representatives  of  New  South 
Wales.  We  are  not  here  to  decide  this 
matter  upon  first  principles.  If  we  were 
here  simply  to  decide  the  question  upon 
the  absolute  rights  which  should  be  dis- 
tributed to  the  people  inhabiting  these  water- 
courses .  throughout  their  entire  length 
we  might  be  in  a  different  position ;  but 
we  are  here  representing  certain  rights  and 
interests,  and  the  question  for  us  is,  to 
what  extent  is  it  necessary  to  give  up  these 
rights  and  interests  for  the  sake  of  securing 
federal  union?  I  do  not  propose  to  travel 
[25] 


again  over  the  lines  which  I  took  in 
addressing  the  Convention  upon  this 
matter  a  few  days  ago ;  I  wish  now  to 
throw  out  a  proposal  for  the  consideration 
of  the  Convention.  It  appears  to  me  that 
we  are  now  at  a  stage  of  the  discussion 
when  we  have  stated  our  own  claims  very 
fully.  We  know  very  well  what  is  required 
upon  each  side.  Our  duty  now  is  to 
come  to  a  settlement  of  our  differences, 
and  it  is  with  a  view  to  offering  for  dis- 
cussion a  solution  of  our  difficulties  in  a 
practical  form,  that  I  have  risen  to  address 
the  committee.  I  wish  to  speak  with  all 
possible  moderation  in  regard  to  this  or 
any  other  view,  and  while  I  believe  that 
the  suggestion  I  am  about  to  make  em- 
braces the  only  way  out  of  the  difficulty, 
I  shall  be  willing  to  listen  to  any  criti- 
cisms or  comments  upon  it  with  an  open 
mind,  and  to  come  to  any  settlement  which 
does  not  require  the  giving  up  of  more 
of  the  rights  of  New  South  Wales  than  we 
ought  to  give  up.  To  my  mind  the  fairest, 
and,  if  I  may  say  so,  the  most  states- 
manlike solution  of  this  difficulty  is  to 
leave  out  the  sub-section  which  we  are  now 
discussing,  and  to  rely  entirely  upon  the 
rights  which  are  given  under  sub- section 
(1)  of  the  clause.  I  regard  the  sub-section 
now  under  consideration  as  a  limitation  of 
the  general  rights  which  are  given  under 
sub-section  (1),  and  I  think  that  most 
lawyers  who  have  paid  any  attention  to 
the  matter  will  agree  with  me. 

Mr.  Isaacs. — The  first  part  of  the  sub- 
section % 

Mr.  O'CONNOR.-— Yes.  I  think  most 
lawyers  who  have  paid  attention  to  the 
matter  will  agree  with  me  that  the  very 
wide  powers  over  navigable  streams  which 
are  given  in  the  first  part  of  sub-section 
(1)  are,  to  a  certain  extent,  cut  down  by 
sub-section  (31).  In  my  opinion  this  ques- 
tion as  to  the  maintenance  of  the  naviga- 
bility of  navigable  rivers  ought  to  be 
treated  in  the  same  way  throughout  the 
Commonwealth.  If  we  give  the  Common- 
wealth rights  over  the  Murray  and  over 
such    portions    of    the    Darling    as    are 
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navigable,  I  think  we  should  give  it  the 
same  rights  in  regard  to  all  navigable  rivers, 
both  those  which  form  highways  between 
different  states,  and  those  which  are  high- 
ways from  the  sea  into  the  interior,  so 
that  all  the  waters  of  the  Commonwealth 
may  be  under  the  control  of  the  federal 
authorities,  so  far  as  that  may  be  necessary 
to  secure  free  passage  and  intercourse  for 
commerce.  Therefore  I  wTould  strongly 
object  to  any  provision  limiting  the  gene- 
ral rights  of  control  of  navigable  waters 
given  in  the  first  part  of  sub-section  (1). 
I  have  said  that  I  consider  that  the  fairest 
and  best  solution  of  the  difficulty  is  to 
leave  out  sub-section  (31)  altogether,  be- 
cause it  restricts  in  a  very  large  degree 
the  operation  of  sub-section  (1).  Let  me 
remind  honorable  members  again  of  the 
powers  which  are  given  by  sub-section  (1). 
The  Commonwealth  has  placed  in  its 
hands  the  control  of  navigation  and  of  all 
navigable  streams,  in  so  far  as  this  may  be 
necessary  to  keep  navigation  open. 

Mr.  Higgins. — Does  the  honorable  and 
learned  member  use  the  word  "  navigable  " 
in  the  sense  of  all  rivers  which,,  even  in 
the  interior,  where  their  waters  are  quite 
fresh,  are  in  fact  navigable  ? 

Mr.  O'CONNOR.  —Undoubtedly.  I  use 
the  word  "  navigable "  in  the  sense  in 
which  it  is  used  in  America. 

Mr.  Higgins. — There  it  is  confined  to 
rivers  which  are  affected  by  the  ebb  and 
flow  of  the  tide. 

Mr.  O'CONNOR.— No  j  quite  the  other 
way.  The  English  decisions  limit  the  use 
of  the  word  "  navigable  "  to  rivers  affected 
by  the  ebb  and  flow  of  the  tide. 

Mr.  Higgins. — And  so  do  the  American 
decisions. 

Mr.  O'CONNOR.  —  The  rivers  over 
which  I  would  give  the  Commonwealth 
power  of  control  are  all  rivers  which  are 
in  fact  navigable  and  capable  of  becoming 
the  highways  of  commerce.  To  give  an 
illustration.  The  Murray,  wThich  is  navi- 
gable, would  come  under  the  control  of  the 
Commonwealth,  as  w7ould  also  the  Darling, 
so  far  as  it  is  navigable. 
[Mr.  O'Connor. 


Mr.  Walker. — And  the  Tweed? 

Mr.  O'CONNOR.— Yes,  the  Tweed  also. 
If  at  any  time  any  state  were  to  add 
a  stream  to  the  system  by  making  it 
navigable,  that  stream  would  come  under 
the  control  of  the  Commonwealth.  So 
much  for  the  area  of  control ;  now  for 
the  nature  of  control.  This  includes  not 
only  the  maintenance  and  regulation  of 
navigation— that  is  to  say,  the  control  of 
ships  passing  up  and  down — it  also  in- 
cludes the  maintenance  of  navigability  by 
the  removal  of  obstructions  of  any  kind. 

Mr.  Higgins. — And  the  prevention  of 
irrigation  where  it  interferes  with  naviga- 
bility ? 

Mr.  Gordon. — Does  it  cover  that? 

Mr.  O'CONNOR.— It  includes  not  only 
the  removal  of  obstructions,  whether  in  the 
way  of  weirs  or  dams  or  any  construction 
of  that  kind  which  interfere  with  naviga- 
bility ;  it  also  includes  the  power  to  in- 
crease navigability  by  deepening  channels, 
and  by  closing  old  channels  and  opening  up 
new  ones.  Now,  with  regard  to  the  mean- 
ing of  "  navigability."  If  in  any  part  of  the 
River  Murray  which  is  nowT  navigable  a  weir 
were  constructed  for  purposes  of  irriga- 
tion which  interfered  with  the  naviga- 
bility of  the  river,  the  Commonwealth 
would  undoubtedly  have  power  to  remove 
that  obstruction  in  order  to  render  the 
river  navigable. 

Mr.  Gordon. — We  are  all  agreed  upon 
that  point. 

Mr.  O'CONNOR.— I  am  reminding  the 
Convention  again  of  the  full  powers  given 
by  sub-section  (1).  The  sole  question 
that  remains  between  us  is  this  :  To  what 
extent  does  this  power  of  controlling 
navigation  override  private  rights  or  pub- 
lic rights  in  regard  to  irrigation  which 
may  be  possessed  in  the  different  states  ? 

Mr.  Gordon. — That  is  the  crux. 

Mr.  O'CONNOR.— That  is  the  question 
upon  which  we  find  it  so  difficult  to  agree, 
because,  in  the  first  place,  to  come  to  any 
settlement  of  it  is  to  come  to  a  settlement 
without  a  full  knowledge  of  all  the  circum- 
stances and  surroundings,  and  to  give  up 
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in  a  definite  way  rights  which  it  may 
not  perhaps  be  necessary  to  give  up  in 
order  to  secure  the  object  at  which  we  are 
aiming. 

Mr.  Symon. — We  only  ask  for  the  ap- 
pointment of  a  tribunal. 

Mr.  O'CONNOR.— What  I  propose  is 
this :  To  leave  the  whole  power  of  control 
to  the  Commonwealth,  as  provided  by  sub- 
section (1).  That  involves  the  proposition 
that,  when  any  question  arises  as  to  how 
far  the  right  to  irrigate  possessed  by  any 
individual  or  any  state  should  be  allowed 
to  interfere  with  the  rights  of  navigation, 
it  shall  be  left  to  the  decision  of  a  federal 
tribunal.  Any  matter  of  controversy  that 
arises  will  come  within  the  jurisdiction  Of 
the  Federal  Court,  and  be  decided  by 
them. 

Mr.  Isaacs. — Would  not  the  court  be 
restricted  to  saying  that  irrigation  was 
perfectly  lawful  so  long  as  it  did  not  pre- 
vent the  navigability  of  the  river? 

Mr.  O'CONNOR.— Undoubtedly. 

Mr.  Isaacs. — Such  a  decision  might 
possibly  leave  no  water  for  irrigation  to 
South  Australia. 

Mr.  Barton. — South  Australia  is  not 
making  any  trouble  about  water  for  irri- 
gation. 

Sir  George  Turner. — Yes  ;  the  repre- 
sentatives of  South  Australia  claim  the 
right  to  water  not  only  for  navigation  but 
also  for  irrigation. 

Mr.  Isaacs. — If  they  do  not,  I  have 
misunderstood  them. 

Mr.  O'CONNOR.— There  is  a  division 
of  opinion  upon  the  point.  The  extreme 
claim  made  by  the  representatives  of 
South  Australia  no  doubt  embraces  both 
navigation  and  irrigation,  but  other  claims 
have  since  been  made,  as  appears  from  the 
various  amendments,  which  do  not  go 
beyond  requiring  water  for  navigation. 

Mr.  Gordon. — The  claim  made  by  me 
never  wTent  further  than  a  just  apportion- 
ment of  the  water  for  irrigation. 

Mr.  O'CONNOR.— Yes,  but  the  honor- 
able member  claimed  the  apportionment 
of  the  water  for  irrigation.     Later  claims 


do  not  go  so  far  as  that.  The  representa- 
tives of  South  Australia  now  only  require 
it  to  be  insured  that  the  navigability  of 
the  river  ahall  not  be  interfered  with  by 
any  cause  whatever,  either  by  irrigation 
or  anything  else. 

Mr.  Gordon. — That  is  a  concession. 

Mr.  Isaacs. — If  South  Australia  does 
not  wish  to  secure  the  right  of  irrigation 
the  matter  is  very  simple. 

Mr.  O'CONNOR.— The  representatives 
of  South  Australia  will,  I  think,  be  in- 
clined to  take  the  view  that  so  long  as 
navigability  is  absolutely  secured  to 
them  that  will  be  a  very  fair  settlement  of 
the  matter. 

Mr.  Gordon. — That  is  a  concession. 

Mr.  O'CONNOR.— I  do  not  care  whether 
it  is  or  is  not  a  concession ;  that  is  a 
matter  we  need  not  trouble  about.  We 
are  willing  to  give  that.  As  far  as  I  am 
concerned,  I  am  willing  to  leave  the 
whole  of  this  question  to  the  federal 
tribunal. 

Sir  George  Turner.  —  As  to  what 
rivers  ? 

Mr.  O'CONNOR.— As  to  all  navigable 
rivers.  I  was  pointing  out,  when  Mr. 
Isaacs  interrupted  me,  the  principle  on 
which,  it  appears  to  me,  the  Federal  Court 
would  regard  this  matter.  I  should  take 
it  that  the  Federal  Court  would,  in  the 
first  place,  decide  that  the  power  had  been 
given  to  the  Commonwealth  to  regulate 
and  control  the  navigability  of  navigable 
rivers,  which  would  imply  all  the  powers 
I  have  already  alluded  to.  I  take  it, 
further,  that  the  Federal  Court  would  also 
assume  that  all  powers  necessary  to  carry 
that  out  effectually  would  be  given  to 
the  Commonwealth.  And  I  take  it  that 
they  would  further  consider,  assuming 
those  powers  were  given,  that  all  rights, 
which  would  interfere  with  the  carrying 
out  of  those  powers,  in  the  hands  of 
private  individuals,  whether  of  irrigation 
or  other  rights,  would  be  deemed  to  have 
been  taken  away  as  far  as  they  interfered 
with  the  full  power  of  maintaining  the 
navigability  given  to  the  Commonwealth 


388  Commonwealth,  of 

by  sub-section  (1).  Now,  whether  in  any 
particular  case,  or  under  any  particular 
circumstances,  the  rights  exercised  by  a 
person  or  a  state  using  water  for  irrigation 
interfered  with  or  took  away  from  the 
rights  necessary  for  preserving  navigation 
would  in  all  cases  be  a  matter  to  be 
decided  by  the  court,  whether  on  the 
claim  of  an  individual,  or  on  the  con. 
struction  of  a  statute  of  a  state,  or  on 
the  construction  of  a  statute  of  the 
Commonwealth,  and  the  question  then 
coming  before  that  tribunal  for  de- 
cision would  have  the  advantage  of 
being  decided  with  a  full  knowledge  of  all 
the  particular  circumstances,  with  all  the 
evidence  brought  in  a  proper  way  before 
the  tribunal,  and,  in  addition  to  that,  it 
would  be  brought  before  a  tribunal  which 
would  have  the  absolute  right  to  do  what 
we  cannot  do  now,  and  that  is  to  decide 
absolutely  and  definitely  the  rights  and  the 
principles  upon  which  the  decision  should 
proceed. 

Mr.   Lyne. — Just  as  the  Privy  Council 
would  do. 

Mr.  O'CONNOR.— No,  the  Privy  Coun- 
cil could  not  do  that  in  all  cases.  There 
is  no  common  basis  of  right,  no  common 
code  of  law  to  which  both  parties  could 
appeal ;  but  in  the  case  of  a  matter  brought 
before  the  federal  tribunal  there  would 
be  a  common  basis  of  right,  that  is  to  say, 
a  decision  between  the  merits  of  the  con- 
flicting rights  of  navigation  and  the  right 
of  the  state  or  of  the  individual  to  irriga- 
tion. I  merely  throw  this  out  as  a  sug- 
gestion which  commends  itself  to  my 
mind  as  the  simplest  and  most  statesman- 
like way  of  solving  this  difficulty,  and,  as 
far  as  I  am  concerned,  I  am  quite  willing 
!  that  the  matter  should  be  left  in  that  way 
to  the  decision  of  the  federal  tribunal- 
Mr.  Higgins. — Does  not  my  amend- 
ment carry  out  your  view  exactly,  then  ? 

Mr.  O'CONNOR.— I  do  not  think,  with 

all  respect  to  the  honorable  member,  it 

does,  because,  as  T  pointed  out  before,  any 

of  these  provisions  cuts  down  the  general 
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scope  of  the  trade  and  commerce  clause* ; 
and,  although  I  am  perfectly  willing  to 
allow  the  freest  possible  control  of  nav 
tion  over  all  our  rivers  that  are  navigable, 
I  should  want  the  Commonwealth  to  have 
the  same  powers  in  regard  to  all  other 
navigable  rivers  within  its  limits.  There- 
fore, my  suggestion  is  that  we  can  best 
settle  this  question  by  leaving  out  sub- 
section (31)  altogether,  and  relying  upon 
the  broad  fixed  principle  which  is  embodied 
in  subsection  (1)  of  clause  52,  leaving  it  to 
the  federal  courts  to  decide  the  question 
of  the  conflicting  rights,  which,  under  all 
the  circumstances,  we  find  ourselves  unable 
to  agree  on. 

Mr.  Holder. — Will  you  expressly  say 
that  by  putting  in  here  "  inter-state 
riparian  rights  "  ? 

Mr.  O'CONNOR.  — No,  because  that 
would  introduce  an  element  of  great  doubt 
and  difficulty.  We  say  there  are  no  inter- 
state riparian  rights  at  the  present  time. 

Mr.  Holder. — You  say  that  the  federal 
courts  should  decide.  Give  them  the 
power  to  decide 

Mr.  O'CONNOR.— But  it  might  be  con- 
strued that,  by  using  an  expression  of 
that  kind,  we  were  giving  riparian  rights 
that  did  not  exist  before,  by  the  very  pro- 
vision the  honorable  member  would  pro- 
pose. I  shall  go  in  that  direction  no 
further  than  the  proposition  I  have  made, 
which  I  throw  out  to  the  Convention  for 
its  consideration. 

Mr  CARRUTHERS  (New  South  Wales). 
— 1  to  some  extent  concur  with  my  honor- 
able friend  who  has  just  resumed  his  seat 
that,  so  far  as  navigation  is  concerned, 
there  would  be  very  little  danger  to  any 
of  the  colonies  if  the  Commonwealth  took 
the  power  of  regulating  navigation  over  all 
navigable  streams,  including  the  Murray 
or  any  of  its  tributaries  which  might  be 
navigable.  But  the  difficulty  which  the 
representatives  of  New  South  Wales  have 
to  face  is  this — that  if  by  conceding  the 
right  of  controlling  the  navigation  or  of 
improving  the  navigability  of  any  stream, 
there    is    an    implied    authority    to    the 


Commonwealth  of 


[1  Feb.,  1898.] 


Australia  Bill. 


389 


Federal  Government  to  control  also  the 
use  of  the  water,  to  take  away  from  the 
local  states  the  right  they  now  possess  to 
use  the  water  for  the  development  of  their 
resources,  then  a  very  grave  difliculty 
will  have  been  imported  into  the  Consti- 
tution. And  it  is  a  difficulty  which  New 
South  Wales  must  be  prepared  to  face  at 
the  present  time.  It  is  a  difficulty  that  pru- 
dent men  must  foresee,  and  in  framing  this 
Constitution  we  will  not  be  acting  truly 
as  representatives  of  our  colony  if  we  do 
not  see  that  some  provision  is  made  which 
clearly  defines  that  to  concede  the  control 
of  navigation  is  not  also  to  hand  over  the 
control  of  the  waters.  Now,  as  I  said 
before,  a  great  deal  of  the  support  given 
to  this  proposal  from  South  Australia 
arises  from  a  total  misconception  of  the 
character  of  the  rivers  affected.  If  honor- 
able members  study  the  Darling  River 
system  and  the  Murray  River  system,  so 
far  as  it  affects  Queensland  and  New  South 
Wales,  they  will  see  that  the  Darling  is 
a  stream  which  is  not  navigable  for  any 
great  portion  of  the  year,  and  certainly  a 
stream  not  deriving  its  navigability  from 
the  rainfall  along  the  Darling  itself.  If 
you  wish  to  control  the  navigability  of  the 
Darling  in  the  sense  that  you  are  to  con- 
trol the  use  of  the  waters  by  conservation, 
so  that  there  will  always  be  a  full  flow 
in  the  Darling,  to  be  effective  in  that 
purpose  you  must  also  control  the  flow 
the  tributaries,  because  if  the  main 
tributaries  flowing  into  the  Darling  were 
closed  up  by  weirs  or  locks  there  would 
not  be  enough  water  one  day  in  twenty 
years  in  the  Darling  itself  to  carry  even 
an  ordinary  pulling  boat.  That  is  to  say, 
that  the  rainfall  of  the  region  through 
which  the  Darling. proper  flows  is  almost 
as  small  as  that  of  any  settled  region  of 
Australia,  below  10  inches  a  year,  never 
sufficient  to  make  the  Darling  flow.  So 
you  have  to  look  to  the  tributaries  of  the 
Darling.  And  in  the  same  way,  but 
nothing  nearly  to  the  same  extent,  this 
applies  in  regard  to  the  Murray  I  can- 
not shut  my   eyes  to  the  fact  that  if  a 


proposal  is  made  to  conserve  the  naviga- 
tion of  the  Murray  and  the  Murrumbidgee, 
and  to  improve  the  navigation  of  those 
streams,  to  be  effective  it  must  also  deal 
with  the  tributaries.  And  if  it  is  not  to 
be  effective,  why  make  it  at  all  1  You 
bring  at  once  into  the  future  local  self- 
government  of  New  South  Wales,  and 
hereafter  of  Queensland,  an  element  of 
uncertainty  which  alone  will  be  ruinous 
to  the  best  interests  of  settlement.  We 
will  be  unable  to  undertake  any  work  of 
water  conservation  in  this  great  river 
system  in  New  South  Wales  with  the 
federal  authority  having  control  of  navi- 
gation, because  the  federal  authority  may 
at  any  time  set  aside  those  works  as  being- 
contrary  to  the  power  delegated  to  the 
Federal  Government. 

Mr.  Gordon.  - -Does  not  that  proposi- 
tion mean  that  the  Federal  Government 
would  do  what  is  unfair  under  these 
circumstances  1 

Mr.  CARRUTHERS.— It  is  not  a  ques- 
tion so  much  of  what  the  Federal  Govern- 
ment might  do  ;  they  might  act  honestly, 
fairly,  and  reasonably  towards  the  people 
concerned,  but  no  person  would  know 
how  the  Federal  Government  would  act, 
and,  therefore,  no  person  would  be  in  a 
position  to  embark  capital  in  water  conser- 
vation, because  he  would  have  no  cer- 
tainty, having  no  prescience,  of  how  the 
Federal  Government  might  regard  his 
doings.  For  instance,  works  of  a  gigantic 
character  will  have  to  be  carried  out  on 
the  water-shed  of  the  Darling  before  that 
country  can  be  settled.  Honorable  mem- 
bers may  be  surprised  to  know,  when  I 
tell  them,  but  it  is  a  fact,  that  in  the 
colony  of  New  South  Wales  pastoral  hold- 
ings embracing  an  area  of  over  1,280,000 
acres  have  been  abandoned  simply 
because  of  the  inability  of  the  people 
to  obtain  a  fair  water  supply.  Not  one 
but  several  holdings  have  been  abandoned 
because  of  the  natural  difficulty  of  obtain- 
ing a  fair  water  supply.  It  is  not  a  mere 
question  of  the  expenditure  of  a  small 
amount    of    capital.      The    state  is   not 
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embarking  in  expenditure  to  meet  the  re- 
quirements of  that  part  of  the  colony  at 
present,  but  some  day  we  hope  to  see  the 
state  embark  in  expenditure  to  meet  the 
requirements  of  settlement  there,  by 
making  water  provision.  And  when  that 
is  done  it  will  require  the  expenditure  not 
of  hundreds,  but  of  thousands  and  hun- 
dreds of  thousands  of  pounds.  And  the 
state  will  not  be  in  a  position  to  risk  the 
expenditure  of  money  in  those  water 
supply  works,  nor  will  any  private  indi- 
vidual, when  the  whole  work  may  be  con- 
demned as  inimical  to  the  navigation  or 
navigability  of  the  Darling. 

Mr.  Holder. — Nor  can  we  spend  money 
in  South  Australia  if  you  have  the  power 
to  take  the  water  away  next  day. 

Mr.  CARRUTHERS.— It  is  absurd  to 
use  an  argument  of  that  character.  There 
has  never  been  any  such  unreasonable  pro- 
posal emanating  from  New  South  Wales. 

Mr.  Holder. — But  you  claim  the  right 
to  do  so. 

Mr.  CARRUTHERS.— We  claim  the 
right  to  use  the  water  for  the  development 
of  our  own  territory,  not  for  the  purpose  of 
wanton  waste. 

Mr.  Holder. — No  one  has  suggested 
that. 

Mr.  CARRUTHERS.— And  we  claim 
that  we  have  the  right  to  settle  the  lands 
and  the  people  on  the  lands,  and  the  right 
to  use  the  water  in  conjunction  with  the 
lands  for  that  purpose ;  but  we  have  never 
made  any  such  proposal,  nor  are  we  so 
lost  in  regard  to  the  interests  of  others, 
that  we  would  injure  the  people  of  another 
colony  by  depriving  them  absolutely  of 
all  water.  My  honorable  friends  of  South 
Australia  have  sat  very  silently  by  while 
water  has  been  taken  away  from  their 
,  people,  not  by  New  South  Wales,  but  the 
moment  New  South  Wales  proposes  to 
take  a  drop  of  water  from  the  Darling  or 
the  Murray,  they  are  up  in  arms  at  once. 
Now,  if  it  could  be  shown  that  any  such 
proposal  has  been  entertained — because 
proposals  majT  be  made  ;  there  is  nothing 
x.Mr  Carruthers. 


in  that — by  the  people  of  New  South 
Wales  to  seriously  injure  the  rights  of  the 
people  of  South  Australia,  there  would  be 
some  strong  argument  adduced  for  having 
some  hard-and-fast  rule  in  the  Constitu- 
tion to  prevent  such  proposals  being  put 
into  operation.  But  I  will  undertake  to 
say  that  if  it  were  necessary  to  drain  the 
Darling  dry  in  the  interests  of  that 
large  area  of  land — 100,000,000  acres 
along  the  Darling — which  belongs  to  the 
Crown,  to  the  people  of  New  South  Wales, 
which  is  still  unalienated — if  it  were  ne- 
cessary, in  the  interests  of  improving  that 
land,  and  making  it  carry  a  teeming 
population,  to  drain  the  Darling  dry,  it 
would  pay  New  South  Wales  to  do  it,  even 
if  that  colony  had  to  pay  an  immense  sum 
in  compensation  to  South  Australia. 

Mr.  Glynn. — What  percentage  of  that 
area  can  be  utilized  in  the  way  of  irri- 
gation ? 

Mr.  CARRUTHERS.— A  very  small 
percentage.  I  do  not  pay  very  much 
regard  to  irrigation.  I  never  have  laid 
great  stress  on  the  question  of  irrigation, 
but  I  have  laid  great  stress  on  water  con- 
servation and  the  necessity  that  exists  for 
the  reconstruction  of  the  rivers  of  New 
South  Wales.  That  is  to  say,  we  have 
to  put  the  water  back  into  channels 
through  which  it  has  not  flowed  within 
the  memory  of  man.  When  we  have 
those  channels  made  for  us  we  can 
have  that  water  radiated  over  a  far 
greater  territory  than  it  is  at  present,  and 
we  can  make  the  possibilities  of  pastoral 
occupation,  which  must  precede  closer 
settlement,  far  greater  than  they  are  now. 
We  shall  never  have  irrigation  until  we 
have  close  population,  and  we  shall  never 
have  close  population,  until  the  pioneer 
work  of  settlement  has  been  done  by  the 
pastoralists  in  the  far  west.  And  we  cannot 
have  that  pioneer  work  done  to  any  great 
extent  unless  we  place  within  the  reach  of 
the  pastoralists  every  facility  for  the  con- 
servation and  the  use  of  water,  which  is 
absolutely  necessary  to  enable  them  to 
carry  stock.  The  work  which  has  been  done 
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on   the  tributaries    there — because    it   is 
useless  to  talk  of  the  work  that  has  been 
done   in    the    main    channels — is  already- 
stupendous.     I  have  read  with  some  sur- 
prise articles  in  New  South  Wales  papers 
which  speak  as  if   we  had  neglected  these 
regions.     The    neglect    may    have    been 
neglect  largely  on  the  part  of  the  Govern- 
ment,   if   there  has  been  neglect  at  all, 
but,  so  far  as  the  occupants  of  the  soil  are 
concerned,     there    has    been   very    little 
neglect  indeed.     Take  the   Bogan  River, 
for    instance,     which     has    as     large     a 
water-shed    as   almost   any     river    which 
flows    into    the    Darling  —  a    water-shed 
of  4,930  square  miles — coming  from  coun- 
try    where    there     is     a  rainfall    of    20 
inches.    Again,  take  the  Macquarie,  which 
runs  parallel,  and  which  has  a  water-shed 
of  10,359  square  miles,  with  a  rainfall  of 
27  inches.    Both  of  these  rivers  come  from 
districts  where  we  have  a  fairly  large  rain- 
fall, and  with  large  drainage  areas.      But 
for  the  work  done  on  the   Bogan  by  the 
settlers — thepastoralists — that  river  would 
have  been  from  year's  end  to  year's  end 
just  a  dry  course,  but  by  the  construction 
of  dams  along  it  a  very  large  volume  of 
water  has  been  conserved.     If  those  dams 
were  cut  and  destroyed,  as  being  inimical 
to  the  interests  of  navigation,  there  would 
be  no  perceptible  rise  in  the  Darling  from 
end  to  end.       That  would  not  influence  it 
any  more  than  Mrs.  Partington  with   her 
mop    succeeded    in     keeping    back     the 
Atlantic.     On    the  Macquarie,    there  has 
been  an  expenditure  by  the   Government 
of  large  sums  in   the  construction   of  two 
weirs,  in  order  to  divert  water  from  the 
main  Macquarie  channel  into    two  other 
channels,    which   give  an  additional   300 
or   400    miles   of    water  frontage  to    the 
pastoral   lands  in  the  west.     That   work 
has  simply  utilized,   as  nature  intended, 
the  rainfall  in  the   best  way,  instead  of 
allowing  it  to  go  into  one  channel,  where 
it  was  lost  to  almost  every  human  being, 
running  into  reed  beds,  and  trickling  out 
again  into  the  Darling,  in  a  narrow  stream 
which    one    could    almost    jump    across. 


The    work    done    by    private    enterprise 
on   these  tributaries   of   the  Darling  has 
been    no    small    work.       That   work    has 
rendered    population  possible,  has  added 
largely    to    the    production   from   settle- 
ment,   and    has    given   revenue    to    the 
Government     as   well    as    profit   to     the 
people.      And    all   of   that    work   in   the 
future  would  be  jeopardized  the  moment 
you.    have    a    dual    authority   controlling 
the  right  to   the  use  of  the  water— one 
authority  claiming  that  the  natural  flow 
from  the  rainfall  should  not  be  diverted 
so   as    to    impede   or    injure   navigation, 
and    the    other — the    local     authority — 
claiming    that    that    water    ought   to   be 
used    to    assist    in    the    development   of 
the    land,    which    is    the    great    respon- 
sible   asset    left    in    the    hands    of    the 
local  authority.     That  conflict   is  bound 
to   occur,    and    we    would    be    unreason- 
able men    if    we    did   not   make   honest 
provision      for      it.       Which     is      to    be 
the  paramount  right  ?     That  is  the  ques- 
tion I  have  to  face  in  my  mind,  and  that 
is  the  question  which,  I  think,  every  mem- 
ber of  the  Convention  ought  to  face  in  his 
mind.     Which    is    to   be    the   paramount 
right — the  right  of  navigation  or  the  right 
of  water  conservation  1    We  have  reached, 
I  hope,  an  era  when  no  man  will  place  the 
mere    right  of  navigation  along  streams, 
especially  in  these  arid  regions,  above  the 
right  to  use  the  water  for  the  purpose  of 
creating    production,    without    which    no 
navigation  would  be  profitable  or  necessary 
at  all.  It  is  a  matter  essential  to  the  settle- 
ment,   occupation,    and    development     of 
those    arid    regions     that    there    should 
be  a  reasonable  right  to   use  the  water, 
not  merely  for  the  purpose  of  irrigation. 
I  hope  honorable  members   will  disabuse 
their  minds  of  any  arguments  relating  to 
the  present   requirements    of    irrigation. 
We  require  to  be  allowed  to  use  the  water, 
to  conserve  it,  and  re-adjust  its  flow  so  as 
to  provide  water  for  waterless  tracts,  which 
at  present  cannot  be  occupied  by  reason  of 
the  scantiness  of  water.     I  give  my  hon- 
orable friend  (Mr.   Gordon)   all  credit  for 
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making  this  proposal  in  the  interests  of 
the  great  colony  he  represents,  in  order 
to  do  away  for  all  time  with  the  dangi-r 
of  conflicts,  which  may  be  disastrous 
to  the  Commonwealth,  and  which  lie 
certainly  seems  to  fear  might  be  (lis 
astrous  to  South  Australia.  The  honor- 
able member  attached  a  rider  or  corollary 
to  his  proposal  at  Adelaide,  which  I  have 
now  before  me.  One  of  his  amendments, 
which  was  amended  and  carried,  provided 
for  giving  control  over  the  River  Murray 
to  the  Federal  Government.  He  also 
proposed  to  provide  an  uninterrupted 
passage  for  ships  between  the  River 
Murray  and  the  ocean  —  showing  how 
largely  the  attention  of  South  Australia  is 
directed  not  to  the  ordinary  navigability 
of  the  Murray,  but  to  making  the  Lower 
Murray  navigable,  and  having  an  outlet 
in  the  way  of  an  ocean  port  at  its 
entrance.  The  honorable  member  must 
know  that  the  expenditure  of  any  large 
sums  of  money  to  give  an  uninterrupted 
passage  for  ships  between  the  Murray  and 
the  ocean  must,  the  moment  it  is  carried 
out,  largely  diminish  the  body  of  water 
in  the  river  itself.  The  reason  the 
Murray  has  been  kept  open  for  navigation 
so  long  is  because  of  the  impediments  at 
its  mouth;  and  the  sooner  you  open  a  deep 
and  wide  channel  to  the  ocean,  and  let  the 
waters  escape  thereby,  the  sooner  the  river 
will  become  low  m  its  upper  parts.  It  is 
not,  therefore,  the  idea  of  conserving  the 
main  body  of  water  in  the  channel  of  the 
Murray  so  much  as  that  of  having  a  port 
where  ocean-going  vessels  could  enter, 
and  thus  making  the  mouth  of  the  Murray 
a  centre  of  navigation,  which  influences 
my  honorable  friends  from  South  Australia. 
In  New  South  Wales  we  are  not  likely  to 
look  with  favour  on  any  proposal  which 
would  give  greater  facilities  for  the  flow  to 
the  ocean  of  the  waters  in  these  two  great 
rivers,  and  I  think  we  have  gone  too 
far  in  this  Bill  in  providing  as  we  have 
already  done  in  sub-section  (31)  to  give 
control  to  the  federal  authority  for  the 
purpose  of  providing  navigation  from  a 
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certain  point  to  the  sea.  There  never  has 
been  navigation  from  that  point  to  the  sea 
yet. 

Mr.  Gordon. — Oh,  yes,  the  honorable 
member  is  mistaken. 

Mr.  Fraser. — No. 

Mr.  Gordon. — There  is  already  a  steamer 
going  regularly  from  above  the  Murray 
mouth  to  Port  Victor. 

Mr.  CARIIUTIIERS.—  That  is  news  to' 
me.  I  always  understood  that  navigation 
was  impeded  at  certain  points  in  the 
Murray,  and  that  all  goods  were  tran- 
shipped to  Port  Victor. 

Mr.  Gordon. — I  have  been  through 
myself  on  a  steamer. 

Mr.  CARRUTHERS.— In  order  to  make 
out  the  case  for  handing  over  the  naviga- 
bility of  the  Darling  as  a  paramount  right, 
over  the  ordinary  rights  of  water  conserva- 
tion, you  must  show  that  the  Darling  is  a 
navigable  stream.  Now,  I  have  returns 
here  which  will  not  be  gainsaid,  showing 
the  days  on  which  the  Darling  was  navi- 
gable from  the  1st  January,  1882,  to  the 
26th  March,  1896,  inclusive.  In  1882  the 
river  was  open  for  navigation  for  84  days, 
and  closed  for  281  days.  Surely  that  is 
not  a  navigable  stream. 

Mr.  Glynn. — That  is  the  reason  why 
we  want  this — because  you  say  it  is  not 
navigable. 

Mr.  CARRUTHERS.— You  are  not 
entitled,  under  a  claim  to  some  existing 
right,  to  claim  a  right  which  never 
existed.  You  are  not  entitled  to  claim 
that  the  Darling  is  navigable,  and  that, 
being  a  navigable  stream,  it  should 
be  handed  over  to  the  Federal  Govern- 
ment. I  am  showing  that  it  is  not  a 
navigable  stream  within  the  meaning  of 
that  term.  In  1883  it  was  open  for  44 
days,  and  closed  for  321  days.  That  is  to 
say,  it  was  only  open  for  12  percent,  of  the 
days  in  that  year.  In  1884  it  was  open  for 
21  days,  and  closed  for  345  days.  In  1885 
it  was  open  for  31  days  and  closed  for 
334  days.  In  1886  it  was  open  for  222 
days  (or  61  per  cent.),  and  closed  for  143 
days.     In  18S7    it  was  open  for  269  days 


Commonwealth  of 


[1  Feb.,  1898.] 


Australia  Bill. 


393 


(or  74  per  cent.),  and  closed  for  96  days. 
Then  there  is  a  sudden  drop.  In  1888 
it  was  only  open  for  82  days.  Now, 
history  repeats  itself,  and  what  do 
these  records  show  1  In  one  year  you 
have  the  river  open  for  nearly  three- 
quarters  of  the  year,  and  the  next  year 
you  have  it  open  ,  only  for  about 
one-tenth  of  the  year.  Now,  immediately 
there  is  a  similar  drop  there  will  be 
inquiries  made  by  the  federal  authority 
as  to  what  was  the  cause  of  this  falling- 
off  in  the  navigability  of  the  river,  and  it 
will  be  very  hard  to  persuade  men  that 
the  cause  of  it  is  simply  that  the  drought 
has  begun  to  make  its  effects  known. 
You  will  have  at  once  put  in  jeopardy 
all  those  works  which  may  have  been  con- 
structed in  a  time  of  a  plentiful  supply  of 
water.  Evidence  will  be  brought,  and  it 
must  be  remembered  that  evidence  is 
easily  procured  amongst  men  with  rival 
interests  to  serve — men  who  have  em- 
barked their  capital  in  shipping  enter- 
prise on  the  river,  or  in  importing  ware- 
houses at  Bourke,  or  in  transhipping 
warehouses  on  the  Murray  mouth.  These 
men  will  have  rival  interests  to  serve,  and 
evidence  will  very  soon  be  got  to  show  that 
an  expenditure  of  money  on  a  weir,  the 
diverting  of  water  into  an  old  channel,  or 
the  blocking  up  of  a  lake,  has  affected 
the  navigation  of  the  river.  It  will  be 
very  hard  for  men  who  have  expended 
their  money  in  water  improvements  to 
gainsay  such  evidence  brought  by  persons 
interested.  There  will  be  jeopardy  at 
once  to  enterprise,  and  no  man  who  has 
any  sense,  and  no  colony  with  any  sense, 
will  embark  one  shilling  of  capital  in  enter- 
prise which  may  be  threatened  at  any 
moment  with  annihilation  by  a  conflict 
arising  in  this  way — a  conflict  arising  from 
a  dual  authority.  Now,  the  average  for 
these  fourteen  years  of  the  time  when 
the  river  was  open  is  49  per  cent,  of 
the  days  of  the  year.  That  is  a  trifle 
under  one-half.  The  period  when  it  is 
wholly  open  is  during  the  period  of 
the    tropical    rains,    during    January  and 


February/  I  think  these  statistics  will 
show  that,  so  far  as  the  Darling  is  concerned, 
it  is  not  within  the  meaning  accepted  by 
English  or  American  legal  writers  of 
the  term  "a  navigable  stream,"  to  the 
navigation  of  which  the  Commonwealth 
could  be  said  to  set  up  any  claim,  or  any 
state  set  up  any  claim. 

Mr.  Holder.— To  what  point  of  the 
river  do  these  statistics  refer  1 

Mr.  CARRUTHERS.— I  take  it  the 
point  will  be  from  Wilcannia. 

Mr.  Holder.— That  is  a  long  way  up. 

Mr.  CARRUTHERS.—  I  will  hand  the 
honorable  .member  the  statistics  and  he 
can  look  them  over  for  himself.  This 
proposal  seems,  unfortunately — I  say  un- 
fortunately advisedly — to  be  directed 
largely  to  New  South  Wales.  This  debate 
has  been  criticised  as  a  duel  between 
New  South  Wales  and  South  Australia  ; 
but  I  wish  to  direct  attention  to  the 
fact  that  our  proposals  in  New  South 
Wales  have  robbed  the  Darling,  the 
Murrumbidgee,  and  the  Murray  of  a  very 
small  proportion  of  the  water,  whereas 
the  proposals  carried  into  effect  in  Vic- 
toria must  have  largely  diminished  the 
flow  of  water  in  the  Murray.  Yet  this 
work  has  been  going  on,  and  there  has 
been  no  complaint  that  the  navigation  of 
the  Murray  has  been  impeded  by  what 
has  been  done  at  the  instance  of  the 
Victorian  Government.  I  should  like  to 
enlighten  the  members  of  this  Convention 
as  to  the  works — for  which  I  give  great 
credit  to  the  Government  of  Victoria — 
which  have  been  done  by  that  Government; 
works  such  as  we  are  to  be  prevented 
from  carrying  out.  I  think  no  one  has 
risen  to  show  that  there  has  been  the 
slightest  injury  to  the  navigation  of  the 
Murray  by  the  construction  of  the  works 
I  am  about  to  mention  in  connexion 
with  the  Victorian  tributaries  of  the 
Murray,  the  Mitta  Mitta,  the  Broken 
River,  the  Goulburn,  the  Loddon,  the 
Campaspe,  and  the  Ovens.  Most  of 
these  are  very  important  tributaries,  com- 
ing from  a  colony  whose   average  rainfall 
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is  about  32  inches  per  year.    Some  of  them 
are  mountain  streams  with  a  very  impetu- 
ous flow  ;  some  of  them  are  navigable — for 
I  understand  that  the  Goulburn  has  been 
navigable  as   far   as  Seymour.      Indeed, 
some  of  these  streams  are  just  as  navi- 
gable streams  as  the  Darling  may  be  said 
to  be  a  navigable  stream.     The  Goulburn 
has  been  intercepted  at  Murchison  by  a 
weir  40  feet  in  length,  largely  diverting  the 
whole  of  the  summer  supply  into  two  great 
canals.     We  have  never  done  anything  of 
that  kind  in  New  South  Wales.     We  have 
never  diverted  a  river  by  the  construction 
of  a  weir  in  this  way.      Does  any  one  say 
that  this  work  impedes  the  navigation  of 
the  Murray  ?     No.      Possibly  South  Aus- 
tralia does  not  see  any  chance  of  navigat- 
ing   the   Goulburn     as    far   as    Seymour 
and  diverting  a  portion    of  the  trade  of 
Victoria     in    that    way ;    therefore,     not 
having   any  interest    in    sending   to  Sey- 
mour    for   cargo,    she   does   not   propose 
to    interfere   with    the   Goulburn   River, 
which  Victoria   can  with  impunity  block 
and  bar.     The  western    canal,    which    is 
partly  constructed,  is  designed   to   carry 
103,000  cubic   feet  of  water  per  minute, 
and  the  eastern  canal,  the  head-works  of 
which  have    been   completed,  will,    when 
finished,    carry    21,000    cubic    feet    per 
minute  ;    that  is  to  say,    the  two   chan- 
nels,    when    in    operation,       will     carry 
124,000  cubic  feet  of  water  per  minute. 
Works  on  the  Campaspe  have  been  carried 
out  to  the  extent  of  £53,000,  the  effect  of 
which  is  to  intercept  and  divert  the  whole 
of  the  ordinary  discharge  of  that  stream. 
That  discharge  is  not  sufficient,  however,  to 
irrigate  the  whole  area  which  it  is  proposed 
to  deal  with.     On  the  Loddon,  works  for 
the   interception    of    the    whole    of    the 
ordinary  supply  have  been  constructed  at 
a  cost  of  £174,000,  and,  as  in  the  case  of 
the    Campaspe,    the    whole   flow  of    the 
Loddon  would  be  insufficient  for  the  irri- 
gation intended   to   be  carried  out ;  and 
proposals  have  been  made  for  the  diver- 
sion of  the  waters  of  the  Ovens  and  the 
Broken    River.     Then   from  the    Murray 
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works  constructed  at  the  instance  of 
the  Government  draw  a  large  supply. 
It  appears  that  'Victoria  takes  from  the 
Murray  water  for  the  irrigation  of  97,000 
acres  in  the  Cohuna  Trust,  6,500  acres  in 
Koondrook  Trust,  and  so  on.  Taking  the 
total  area,  works  have  been  constructed 
by  the  Government  drawing  water  from 
the  Murray  proper  for  the  irrigation  of 
166,800  acres,  and  taking  as  a  basis 
a  statement  of  the  Victorian  Govern- 
ment this  area  will  require  a  supply 
of  80,000  cubic  feet  per  minute.  To  this 
has  to  be  added  the  case  of  Mildura, 
where  water  is  taken  to  the  extent  of 
66,000  cubic  feet  per  minute  from  the 
Murray.  This  shows  that  the  total  area 
diverted  from  the  Murray  and  its  tribu- 
taries by  the  Victorian  Government  is: 
From  the  Goulburn  River  124,000  cubic 
feet  per  minute,  from  the  Campaspe  River 
10,000  cubic  feet  per  minute,  from  the 
Loddon  River  20,000  cubic  feet  per 
minute,  from  the  Murray  (for  trusts) 
80,000  cubic  feet  per  minute,  and  from 
the  Murray,  for  Mildura,  60,000  cubic  feet 
per  minute — making  a  total  of  294,000 
cubic  feet  per  minute. 

Mr.  Symon. — But  I  understand  that 
Victoria  is  willing  that  all  her  tributaries 
should  be  placed  under  the  control  of  the 
Federal  Parliament. 

Mr.  CARRUTHERS.— My  honorable 
friend  and  his  colleagues  have  not  proposed 
to  interfere  with  Victoria  and  its  tribu- 
taries. There  is  no  proposal  to  interfere 
with  the  Campaspe  and  the  Goulburn.  It 
is  only  New  South  Wales  that  has  to 
suffer — New  South  Wales,  which  has  not 
done  anything  to  interfere  with  the  water 
of  its  tributaries  at  all. 

Mr.  Higgins. — Deal  with  them  all  alike. 

Mr.  CARRUTHERS.  — My  honorable 
friend  (Mr.  Higgins)  may  intend  to  be  con- 
sistent. He  may  be  prepared  to  break 
down  the  dam  on  the  Goulburn  River,  but 
I  should  like  to  know  how  any  proposal  to 
interfere  with  the  irrigation  works  that 
have  been  constructed  for  the  benefit  of 
settlers  in  this  country  would  be  received? 
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Mr.  Fraser. — It  would  be  nonsense  to 
do  it. 

Mr.  CARRUTHERS.— There  is  no  pro- 
posal to  do  it,  and  I  complain  that  the 
whole  proposal  is  directed  towards  the  one 
colony — New  South  Wales.  How  can  we 
go  back  and  say  that  we  have  tolerated  a 
proposal  of  this  character,  while  we  have 
to  stand  by  and  see  proposals  carried  into 
effect  in  Victoria — which  we  do  not  com- 
plain of — interfering  with  the  tributaries 
of  the  Murray  ? 

Sir  George  Turner. — I  said  the  other 
day  that  we  were  perfectly  prepared  to 
place  the  whole  of  our  tributaries  under 
the  control  of  the  Federal  Parliament  if 
New  South  Wales  would  do  the  same. 

Mr.  Reid.— Then  they  cannot  be  worth 
much. 

Mr.  CARRUTHERS.— When  the  people 
of  Victoria  began  to  understand  that  this 
might  mean  interfering  with  the  water 
trusts  that  have  been  established,  in  order 
to  benefit  South  Australia,  there  would  be 
the  same  feeling  here  as  has  been  raised  in 
New  South  Wales.  What  do  the  facts 
which  I  have  stated  mean  1  I  have  told 
the  committee  that  294,000  cubic  feet  per 
minute  are  taken  from  the  Murray  for 
Victorian  works.  This  is  5,000  feet  in 
excess  of  the  entire  quantity  which  it  has 
been  proposed  to  take  from  the  Darling, 
the  Murrumbidgee,  and  the  Murray  com- 
bined, by  any  proposal  which  has  been 
made  to  the  New  South  Wales  Govern- 
ment. 

Mr.  Holder. — As  the  Bill  stands  the 
Murray  is  federalized. 

Mr.  CARRUTHERS.— I  do  not  want 
to  be  drawn  from  the  course  of  my  argu- 
ment. The  works  I  have  mentioned  have 
actually  been  carried  out  by  Victoria,  and 
they  divert  water  to  the  extent  of  5,000 
cubic  feet  per  minute  more  than  would  be 
effected  by  all  the  proposals  of  the  Govern- 
ment engineers  in  New  South  Wales  to 
divert  water  from  our  three  great  rivers, 
the  Darling,  the  Murrumbidgee,  and  the 
Murray  combined. 


Mr.  Glynn. — The  waters  in  Victoria 
are  taken  from  a  flood  discharge,  which 
otherwise  would  be  wasted. 

Mr.  CARRUTHERS.— My  honorable 
friend  knows  very  well  that  we  cannot 
take  any  water  in  New  South  Wales  unless 
it  comes  by  flood.  We  do  not  get  it  from 
springs.  In  what  other  way  does  it  come  1 
We  have  only  one  region  from  which  water 
comes  from  snow.  We  have  to  depend 
upon  the  floods.  But  what  we  object  to  is 
that  if  this  proposal  is  put  into  full  effect 
you  must  control  this  conservation  of 
waters  from  floods,  from  snow,  or  from  any 
other  source,  if  you  are  going  to  have  any 
effective  control  of  navagation.  We  ob- 
ject to  making  navigation  the  paramount 
purpose  of  the  streams  of  Australia.  I 
can  remember  that  a  little  time  ago  in 
Melbourne — Sir  George  Turner  may  re- 
member it,  too — some  people,  in  conse- 
quence of  the  prolonged  drought,  asked  for 
a  day  of  humiliation  and  prayer  ;  but  a 
wise  bishop  said  he  would  not  give  his 
consent  to  it. 

Mr.  Higgins. — It  was  not  a  Sydney 
bishop. 

Mr.  CARRUTHERS.  —  The  bishop 
said  that  the  Almighty  sends  us  enough 
water  here,  if  we  would  only  take  care 
to  store  it  up  in  time  of  flood,  and 
make  use  of  it  in  times  of  scarcity. 
But  here  we  have  a  proposal  made  which 
is  to  tie  the  hands  of  the  colony,  which 
depends  largely,  and  whose  great  pastoral 
industry  must  depend,  on  the  storage 
of  the  water  ;  a  proposal  which  is  to  tie  up 
the  hands  of  the  local  authorities  so  that 
we  cannot  store  any  water  for  fear  that  we 
risk  the  navigability  of  a  stream  which 
flows  into  the  neighbouring  colony  of 
South  Australia.  We  do  not  forget  these 
things ;  we  do  not  forget  that  Victoria  is 
allowed  to  do  these  things  with  impunity, 
but  New  South  Wales,  which  has  done 
nothing  of  this  character,  is  for  all  time 
to  be  burdened  and  injured  by  these  re- 
strictions. In  addition  to  these  works, 
which  are  really  in  operation  in  Victoria, 
proposals    have    been    placed    before    the 
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Government  of  that  colony  for  the  in- 
terception of  the  whole  of  the  ordinary 
supply  of  water  in  the  River  Ovens,  and 
for  the  establishment  of  several  additional 
trusts  which  will  depend  on  the  Murray 
for  their  supply  of  water.  Leaving  this 
arch-offender,  if  there  is  any  offence  at  all 
— and  I  say  there  is  no  offence,  that  Aus- 
tralia, federated  or  unfedcrated,  can  never 
be  a  land  carrying  any  great  population 
until  we  have  altered  the  face  of  the  earth 
by  providing  from  the  plenty  of  the  floods 
a  sufficient  quantity  of  water  for  all  time 
to  make  settlement  certain — now  we  come 
to  the  next  offender,  South  Australia.  We 
find  that  it  has  given  a  concession  at  Ren- 
mark  similar  to  that  which  is  given  at 
Mildura,  allowing  it  to  take  60,000  cubic 
feet  per  minute  for  that  settlement.  More 
water  is  allowed  to  be  diverted  to  Ren- 
mark  than  the  New  South  Wales  Govern- 
ment has  sanctioned  for  irrigation  on  any 
one  of  these  three  rivers. 

Mr.  Glynn. — Do  you  say  that  more  is 
being  diverted  1 

Mr.  CARRUTHERS.— South  Australia 
is  taking  more  water  away  from  the  navi- 
gable waters  of  the  Murray  than  is  being 
taken  by  New  South  Wales  from  any  one 
of  the  three  rivers. 

Mr.  Glynn. — It  does  not  take  a  seven- 
tieth part  of  the  summer  discharge,  and 
Mildura  only  takes  a  sixtieth  part  of  the 
summer  discharge. 

Mr.  CARRUTHERS.— It  may  only  take 
that  proportion,  but  the  concession  is 
given. 

Mr.  Glynn. — You  seem  to  be  talking  of 
concessions,  no*  of  facts. 

Mr.  CARRUTHERS. -It  is  not  the 
fault  of  the  Government  that  Victoria  does 
not  take  it,  because  the  Government  has 
given  them  authority  to  take  it.  Suppose 
the  Government  or  the  people  of  New  South 
Wales  were  to  run  away  from  their  con- 
tracts, and  to  say — "Oh,  they  do  not  work 
up  to  the  contract,"  you  give  them  the 
right  to  take  up  to  a  sixtieth  part  of  the 
summer  discharge.  And  so  with  Mildura.  | 
You  surely  have  not  given  them  that  right  I 
[Mr.  Carruthers. 


without  knowing  that  it  is  a  good  thing  to 
allow  them  to  do  it.  Let  us  see  what  is 
being  done  in  Nev;  South  Wales.  The 
Government  works  for  utilizing  the  waters 
of  the  Murray,  or  its  tributaries,  for 
irrigation  which  have  yet  been  carried 
out,  are  at  Hay  on  the  Murrumbidgee, 
and  at  Went  worth  on  the  Murray. 
The  quantity  of  water  which  may  be 
tawed  at  the  former  place  is  480  cubic 
feet  per  minute,  and  at  Went  worth 
it  is  640  cubic  feet  per  minute.  Now* 
that  is  the  total  amount  of  water  diverted 
from  the  Murray,  or  the  Darling,  or  the 
Murrumbidgee  by  all  the  Government 
proposals  for  the  irrigation  of  the  colony 
of  New  South  Wales.  There  has  been 
1,200  cubic  feet  per  minute  diverted  as 
against  249,000  cubic  feet  taken  in  Vic- 
toria, and  60,000  cubic  feet  which  may 
be  taken  in  South  Australia.  When  it 
was  proposed  to  construct  a  canal  from  the 
Murray,  at  Bungowannah,  near  Albury, 
in  pursuance  of  the  idea  which  was  always 
strong  in  my  mind,  not  of  irrigation  but 
of  the  reconstruction  of  rivers,  that  is, 
filling  old  courses,  taking  the  flow  of 
water  close  by  the  homesteads  of  the 
settlers,  not  necessarily  for  the  purpose 
of  feeding  their  wheat  crops,  but  in  order 
that  there  might  be  a  plentiful  supply,  or, 
as  my  honorable  friend  (Mr.  Dobson)  said, 
to  boil  your  billy,  not  to  waste  the  water, 
but  to  bring  it  up  to  those  who  want  it 
in  the  literal  sense  of  the  word,  who,  with 
their  stock  at  times  dying  of  thirst,  want 
it ;  when  it  was  proposed  to  divert  a 
portion  of  the  upper  waters  of  the  Murray 
— to  divert  a  third  of  the  water  which  the 
Government  drained  from  the  Murray  and 
its  tributaries,  not  a  third  of  the  whole 
supply  of  the  Murray,  but  only  a  third  of 
the  total  quantity  which  the  Victorian 
Government  divert  from  the  Murray  by 
its  scheme — the  proposal  was  met  with 
indignant  protests  from  Victoria  and  South 
Australia. 

Mr.  Reid. — Naturally. 

Mr.  CARRUTHERS.— And  that  work 
has  never  yet  been  carried  out,   largely 
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on  account  of  the    protests    which    were 
entered    against    it    by    the    two    sister 
colonies,  whom  we  did  not  wish  to  offend 
by  ruthlessly  acting  on    what  we  consi- 
dered to  be  our  just  rights.      Then  again, 
the    proposal,  which    is   now   under   con- 
sideration,    to    divert    water    from     the 
Murrumbidgee  to  the  extent  of  a  fifth  of 
the  quantity  of   water  met  with  a  similar 
reception,  and  the  Victorian  Government 
asked  New  South  Wales  to  arbitrate  on 
the  portions  of   the  waters   still    left    to 
New  South  Wales,  and  to  limit  the  rights 
of  New  South   Wales  to  deal  with  that 
balance.      I   would  not  have  referred   to 
these  facts,  because  facts  they  are,  with 
regard  to  the  history  of  this   water  ques- 
tion, if  it  had  not  throughout  this  debate 
been  urged  as  if  New  South  Wales  were 
the  chief  culprit  in  regard  to  robbing  South 
Australia  of  the  water  necessary  to  carry 
on   its   navigation.     We  have  done  very 
little  to  divert   water  permanently  from 
the  Murray.     We  have  done  a  great  deal, 
and  I  hope  we  will  do  a  great  deal  more, 
towards  the  reconstruction  and  impound- 
ing of  waters  for  the  purpose  of  enabling 
the  country  to  be  settled,  and  any  pro- 
posal  in  this  Bill   which  interferes  with 
that    purpose    will    be     detrimental    to 
the   best   interests  of   the   people  of    all 
Australia,     not     merely    the     people     of 
New  South  Wales — because  it  is  just  as 
much    to  the  interests   of  the  people  of 
Tasmania    and    Western    Australia   that 
there  should  be  prosperous  settlement  in 
the  central  regions  of  New  South  Wales, 
as  that  there  should  be  prosperous  settle- 
ment in  any  regions  in  their  own  colonies. 
Now,  a  great  deal  of  stress  is  laid  on  the 
point  that  the  Darling  River  is  one  wmich 
is  largely  fed  by  the  waters  of  Queensland. 
I   heard  honorable  members  from  South 
Australia  ask  what  right  has  New  South 
Wales  to  impound  waters  which  do  not 
come  from  the  New  South  Wales  rainfall, 
and     claim   those    waters  as    her    own? 
It  may    surprise    honorable   members   to 
hear   that,   except  in   very    rare    periods, 
possibly   less    than   two    months  out   of 


twenty-four,  the  Darling  waters  which 
may  be  impounded  for  the  beneficial 
purposes  of  New  South  Wales,  are  waters 
deriving  their  source  entirely  from  the 
New  South  Wales  rainfall.  It  is  true  that 
we  have  devastating  floods  at  times  from 
the  Queensland  rainfall,  but  we  would 
sooner  be  without  those  floods  than  with 
them. 

Mr.  Howe. — We  should  not. 

Mr.  CARRUTHERS.— In  1891,  when 
the  Darling  was  a  stream  over  100 
miles  wide,  it  cost  the  Government  of 
which  I  was  a  member  some  thousands 
and  thousands  of  pounds  to  repair  the 
damages  done  to  public  property  from 
flood  waters  coming  down  from  Queens- 
land We  had  a  stream  flowing  over  100 
miles  wide,  and  keeping  a  large  portion  of 
our  territory  for  a  month  or  six  weeks 
under  water.  These  are  rare  occurrences, 
but  that  is  what  the  Queensland  water 
generally  does  to  us.  Honorable  members 
will  not  forget  this,  that  the  main  tribu- 
taries of  the  Darling,  those  which  come  to 
feed  the  Darling,  are  the  tributaries  in 
New  South  Wales.  Take  the  Culgoa, 
the  tributary  which  flows  into  the 
Darling  River  at  Brewarrina.  The 
Culgoa  at  Brewarrina  is  a  stream  on 
which  you  could  not  take  an  ordinary 
pulling  boat  with  any  degree  of  safety, 
yet  when  the  Culgoa  gets  into  Queensland 
— it  is  only  an  affluent  of  the  Balonne — it 
is  almost  as  great  a  stream  as  the  Darling 
itself.  Where  does  that  water  go  to  ?  It 
is  not  any  evaporation  which  loses  it,  but 
it  is  lost  by  soakage  somewhere ;  so  that 
that  great  stream  of  Queensland,  when  it 
does  come  down,  comes  down  almost 
as  a  danger  to  New  South  Wales.  The 
Warrego,  in  Queensland,  in  many  parts  is 
a  stream  of  permanent  water.  The  War- 
rego, in  New  South  Wales,  lower  down, 
where  it  ought  to  be  affected  by  the 
Queensland  flow  of  water,  is  a  dry 
bed  with  no  water  for  nine  months  out 
of  the  year,  and  yet  in  Queensland 
it  is  almost  a  permanent  stream.  Al- 
though in  Queensland  it  is  a  permanent 
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stream,  the  Queensland  water  does  not 
reach  us  in  ordinary  seasons.  It  is  ab- 
sorbed by  the  thirsty  soil  or  it  goes  to  form 
a  subterraneous  water  supply.  Speaking 
of  the  Warrego,  it  is  characteristic  of 
the  waters  of  those  tributaries  in  that 
western  country  that  you  may  have  a 
thunderstorm  in  one  part  of  the  river 
causing  it  to  run  a  banker,  while  50  miles 
lower  down  you  can  walk  across  the  bed  of 
the  river  without  getting  your  feet  wet. 
There  are  no  similar  cases  in  any  other 
part  of  the  world.  We  cannot  draw  in 
the  old  world  laws  to  govern  and  regulate 
these  streams.  If  a  man  is  to  be  refused 
the  right  to  dam  the  Warrego  it  means 
that  the  water  will  run  to  waste,  and 
in  24  hours  afterwards,  except  in  the 
case  of  small  pools,  there  will  be  no- 
thing left  of  the  thunder-storm  waters. 
Honorable  members  must  not  think  that 
we  get  the  advantage  of  the  rainfall 
in  Queensland,  where  they  may  have, 
perhaps,  24  inches  in  a  day  in  this  or 
that  place.  That  water  does  not  reach 
the  Darling;  most  of  it  is  absorbed  by  the 
soil.  The  rivers  of  New  South  Wales,  the 
Mclntyre  and  the  Dumaresq,  come  from 
a  region  where  the  annual  rainfall  is  about 
21  inches.  The  Gwydir  is  a  permanent 
running  stream,  the  Naomi  the  same. 
The  Castlereagh  is  not  a  permanent 
stream,  but  it  comes  into  the  Darling  in 
a  fair  volume.  The  Macquarie  is  one  of 
the  largest  of  our  rivers,  and  is  one  of 
the  most  peculiar  streams.  It  flows  for 
200  or  300  miles  through  our  territory, 
giving  a  great  water  supply  to  cities  like 
Bathurst,  Orange,  and  Dubbo,  and  then  it 
loses  itself  in  the  wilderness.  Although 
the  Macquarie  is  one  of  our  grandest 
streams,  a  man  can  step  across  it  at 
its  junction  with  the  Darling.  When 
you  have  these  anomalies,  it  is  dangerous 
to  say  that  any  authority,  federal  or 
otherwise,  should  be  able  to  claim  the 
right  to  the  flow  of  these  waters  into 
the  Darling  or  the  Murray.  Provision 
might  be  made  to  maintain  navigation, 
and  if  any  honorable  member  can  make  a 
[Mr.  Carruthers. 


reasonable  proposal  that  the  expense  of 
carrying  out  works  to  maintain  the  navi- 
gation and  the  expense  of  dredging  and 
snagging  the  Darling  should  be  a  federal 
matter,  we  would  go  heart  and  soul  with 
him. 

Mr.  Gordon. — That  is  involved  in  our 
proposal. 

Mr.  CARRUTHERS.— We  have  spent 
£80,000  or  £100,000  in  snagging  the 
Darling,  and  what  have  we  got  from  it? 
We  have  simply  diverted  trade  from  New' 
South  Wales  to  other  colonies. 

Mr.  Howe. — Where  has  most  of  that 
money  been  spent — beyond  Bourke  ? 

Mr.  CARRUTHERS.— Honorable  mem- 
bers may  make  provision  to  snag  the  river 
beyond  Bourke  if  they  like,  but  what 
South  Australian  represesentative  would 
be  so  foolish  as  to  propose  such  a  thing  in 
the  Federal  Parliament  when  he  knew  the 
trade  would  not  go  down  to  South  Aus- 
tralia? We  have  locked  the  Darling  at 
Bourke  in  order  to  make  it  navigable 
from  Bourke  to  Brewarrina,  and  we  hope 
to  make  it  navigable  much  further,  in 
fact,  right  up  to  Queensland.  We  are 
doing  all  that  at  our  own  expense,  and 
we  do  not  ask  any  one  to  join  us.  We 
have  made  the  river  navigable  for  the 
benefit  of  South  Australia  by  spending 
£80,000,  in  snagging  the  river  between 
Bourke  and  Wentworth. 

An  Honorable  Member. — We  have  also, 
spent  £20,000  in  making  the  river  navi- 
gable. 

Mr.  Reid. — The  South  Australian  people 
did  not  do  that  in  order  to  provide  trade 
for  other  colonies. 

Mr.  CARRUTHERS.— If  it  means  that 
we  are  to  hand  over  the  control  of  our 
waters  to  the  federal  authority  and  to 
divide  the  control  of  the  waters  with  the 
federal  authority,  then  the  price  is  too 
dear.  No  matter  what  people  may  say, 
or  what  people  may  write,  who  do 
not  understand  this  aspect  of  the  question, 
no  greater  disaster  could  be  inflicted  on 
the  interior  of  New  South  Wales  at  this 
juncture  when  men  are  awakening  to  the 
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fact  that  closer  settlement  is  impossible 
without  water  conservation  in  the  interior. 
No  greater  injury  could  be  done  to  New 
South  Wales  than  to  divide  the  authority 
which  controls  the  water.  During  the 
last  session  of  our  Parliament  we  passed  a 
Water  Rights  Act,  which,  for  the  first  time, 
laid  down  the  law  with  regard  to  the 
ownership  of  water  in  the  streams  of  New 
South  Wales.  Until  the  passage  of  that 
Act  men  knew  nothing  of  their  rights. 
They  spent  their  own  money  at  enormous 
risk  to  themselves.  £25,000  was  spent 
on  the  Yanko  Cutting,  on  the  Murrum- 
bidgee  River.  What  was  the  result  ?  A 
harvest  of  litigation  to-day.  After  the 
passage  of  the  Water  Rights  Bill  in  New 
South  Wales,  the  position  of  the  Crown, 
and  of  the  riparian  owners,  was  well 
defined,  and  we  have  now  inaugurated 
a  new  era,  when  more  capital  will  be 
spent  and  more  enterprise  devoted  to 
the  storing  and  proper  distribution  of 
water,  which  will  bring  about  increased 
profitable  occupation  of  the  land.  At 
this  juncture,  if  you  raise  any  doubt  as  to 
the  local  administration  of  these  rights, 
you  will  jeopardize  the  best  interests  of 
the  people  settled  in  that  part  of  New 
South  Wales.  We  tell  those  who  would 
give  control  of  the  navigation  to  the 
federal  authority  to  make  navigation  sub- 
servient to  the  local  interests  with  regard 
to  the  use  of  the  water.  I  invite  my  hon- 
orable friend  (Mr.  Gordon),  who  has  taken 
this  matter  in  hand  on  behalf  of  South 
Australia,  to  make  his  proposal  clear  and 
well  defined,  so  that  navigation  and  im- 
provement of  navigability  shall  merely 
mean  the  removal  of  those  obstructions 
which  from  time  to  time  are  placed  in  the 
river.  But  let  him  not  give  the  Federal 
Parliament  paramount  authority  over 
those  local  rights,  which  should  still 
remain  in  the  states  for  the  use  of  the 
water  for  conservation  and  local  pur- 
poses. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  have  been  a  listener  to  this  de- 
bate for  a  considerable  time,  and  I  hoped 


there  would  be  no  necessity  for  me  to  say 
anything  with  reference  to  it.  My  object  in 
speaking  is  to  appeal  to  those  honorable 
members  who  are  interested  in  this  matter 
to  come  to  some  conclusion  with  regard 
to  it.  A  short  time  ago  we  had  a  de- 
bate which  lasted  for  two  days  or  more 
on  this  subject,  when  all  those  who  took  a 
prominent  interest  in  the  matter  spoke 
and  exhausted  themselves.  We  were  then 
asked  to  defer  coming  to  a  decision  until 
there  should  be  a  conference.  That  con- 
ference took  place,  but  I  never  heard  what 
was  the  result  of  it. 

Mr.  Howe. — We  see  the  result  now 
before  us. 

Sir  JOHN  FORREST.— It  seems  to 
me  the  only  result  of  the  conference  has 
been  that  we  have  given  time  to  the 
combatants  to  refresh  themselves,  and  that 
they  are  here  to-day  ready  to  go  over 
the  whole  of  the  ground  again.  To  me 
this  subject  lias  become  somewhat  tedious, 
although  I  admit  that  it  is  a  most  difficult 
question,  and  one  requiring  grave  con- 
sideration. I  really  think  that  the  con- 
ference ought  to  have  done  something  in 
the  direction  of  meeting  the  difficulty.  I 
understand  South  Australia  asks  that 
the  present  position  of  affairs  should 
not  be  interfered  with  in  the  future.  I 
understand  that  she  asks  that  the  privi- 
leges which  she  now  enjoys  should  be 
continued  under  the  Federal  Constitution. 

Mr.  Barton. — She  asks  for  a  great  deal 
more  than  that. 

Sir  JOHN  FORREST.— I  do  not  think 
she  has  any  right  to  more  privileges  than  she 
enjoys  at  present,  but  I  think  South  Aus- 
tralia has  some  reason  to  be  very  careful 
when  she  hears,  as  we  have  heard  from  the 
representatives  of  New  South  Wales,  that 
they  claim  that  they  have  a  right  to  take 
every  drop  of  water  out  of  the  Darling. 
That  has  been  said  by  more  than  one  hon- 
orable member.  It  has  also  been  stated 
that  the  people  of  New  South  Wales  would 
never  think  of  doing  such  a  thing.  If 
that  is  the  case,  there  is  no  reason  why 
some  provision  should  not  be  made  in  the 
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Constitution  under  which  South  Australia 
might  continue  to  enjoy  the  privileges 
which  she  has  had  for  so  many  years. 

Mr.  Lyne. — Leave  things  as  they  are 
and  she  will  have  those  privih 

Sir  JOHN  FORREST.— I  am  not  pre- 
pared to  support  those  who  would  deny  to 
New  South  Wales  a  right  to  use  the  water 
of  all  the  tributaries  of  the  Darling  and 
the  Murray.  It  seems  to  me  that  that 
would  be  an  unreasonable  demand,  which 
would  very  much  interfere  with  the 
development  and  progress  of  New 
South  Wales.  There  is  one  diffi- 
culty, and  it  is  a  very  grave  difficulty, 
on  the  question  of  whether  navigation  or 
irrigation  should  be  paramount.  I  alto- 
gether favour  irrigation  being  paramount. 
I  do  not  attach  much  importance,  and  I 
dare  say  my  friends  from  South  Australia 
will  not  agree  with  me,  to  the  River  Darling 
as  a  means  of  transit.  From  the  infor- 
mation given  to  us  it  would  appear  that  it 
is  not  at  all  a  certain  means  of  transit.  It 
is  only  available  now  and  again;  and  I 
believe  the  time  will  come  when  it  will 
cease  to  be  a  means  of  transit,  owing  to 
the  greater  advantages  offered  by  the  rail- 
ways. But  then,  of  course,  there  is  the 
question  of  the  navigation  of  the  Murray, 
which  might  be  influenced  very  largely 
by  the  waters  of  the  Darling  and  the 
other  tributaries  of  the  Murray  being  used 
for  irrigation.  South  Australia  has  a  right 
to  protect  herself  against  that.  If 
those  who  are  particularly  interested  can- 
not come  to  an  agreement  it  seems  to 
me  that  the  only  way  out  of  the  diffi- 
culty is  to  make  the  provision  inserted 
in  the  Constitution  so  wide  that  the  ques- 
tion will  be  left,  to  a  considerable  extent, 
to  the  Federal  Parliament.  I  do  not  wish 
myself  to  be  an  arbiter  in  the  matter.  I 
should  much  prefer  that  those  particularly 
interested  should  come  to  a  reasonable 
conclusion.  If  they  cannot  get  all  they 
want  they  should  make  the  best  possible 
bargain,  and  not  be  at  arm's  length,  as 
they  seem  to  be  at  the  present  time.  My 
principal  object  in  rising  was  to  urge 
[Sir  John  Forrest. 


honorable  members  not  to  discuss  this 
matter  all  over  again.  We  have  had  two 
days  of  it,  and  it  seems  to  me  we  shall 
have  two  or  three  days  more  if  we  are  to 
re-discuss  the  whole  question.  There 
is  a  limit  even  to  the  endurance  of  the 
delegates  to  the  Convention.  I  do  ap- 
peal to  honorable  members  to  try  to 
shorten  the  debate  as  much  as  possible, 
and  I  hope  it  will  not  be  necessary  to  go 
to  a  division,  but  that  some  mutual 
arrangement  which  will  be  fairly  satisfac- 
tory to  all  parties  will  be  arrived  at. 

Mr.  HIGGINS  (Victoria).— I  think  that 
the  committee  should  now  be  prepared  to 
come  to  a  determination  on  this  subject. 
After  the  long  discussion  the  other  day, 
and  after  the  masterly  and  exhaustive 
explanation  given  to  us  to-day  of  the 
position  of  New  South  Wales  by  Mr. 
Carruthers,  I  see  no  reason  why  we  should 
not  come  to  a  decision  at  once.  In  the 
first  place,  no  one  desires  that  sub-section 
(31)  should  remain  in  the  Bill,  and  it 
might  be  struck  out.  New  South  Wales 
does  not  want  it,  and  South  Australia  does 
not  want  it,  because  it  limits  the  powers 
which  by  implication  are  contained  in 
the  first  sub-section.  We  might,  there- 
fore, start  by  making  a  clean  sweep  of 
sub-section  (31).  The  next  step  I 
would  suggest  would  be  to  have  two 
divisions  if  need  be.  One  would  be  on 
the  question  of  whether  the  w7hole  subject 
of  inter-state  rivers  should  be  left  to  the 
Federal  Parliament  or  not.  I  would  sug- 
gest the  insertion  in  clause  52,  giving  the 
Federal  Parliament  power  to  legislate  on 
certain  matters,  of  the  following  words, 
which,  I  think,  would  effectuate  the  pur- 
pose of  those  who  hold  with  me  : — 

The  adjustment  of  riparian  rights  as  between 
states  as  to  all  waters  which  in  the  course  of 
their  flow  or  after  joining  other  waters  touch 
more  than  one  state. 

If  that  were  adopted  the  effect  of  it  wTould 
be  not  to  decide  whether  irrigation  is  to 
be  paramount  to  navigation,  or  navigation 
to  irrigation,  or  whether  conservation  and 
storage  are  to  be  paramount  to  both  ;  but 
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simply  to  treat  the  question  of  the  River 
Murray  and  its  tributaries — and  I  take 
these  as  being,  par  excellence,  the  federal 
rivers— as  a  federal  matter. 

Mr.  Reid. — Your  language  is  wide 
enough  to  include  the  Queensland  tribu- 
taries. 

Mr.  HIGGINS.— Quite  so,  and  we  hope 
that  Queensland  will  be  in  the  Federation 
eventually.  But  this  amendment  will  only 
give  the  Federal  Parliament  power  to  deal 
with  the  colonies  in  the  Federation. 

Mr.  Reid. — To  what  extent? 

Mr.  HIGGINS.— It  will  give  absolute 
power  to  adjust  riparian  rights. 

Mr.  Lyne. — You  take  the  power  away 
from  the  states  altogether. 

Mr.  HIGGINS. — No.  As  I  understand 
the  question  of  riparian  rights  as  between 
the  owners  on  the  bank  of  a  stream  up 
high  and  down  below,  an  owner  up  high 
has  a  right  to  use  the  waters  in  any  way 
he  thinks  fit  without  let  or  hindrance, 
provided  he  does  not  infringe  upon  the 
equal  rights  of  the  owner  down  below. 

Mr.  Reid. — That  is  not  the  law  as 
between  states. 

Mr.  HIGGINS.— No.  The  difficulty 
which  the  New  South  Wales  representa- 
tives have,  and  which  have  been  so  ably 
stated  by  Mr.  Carruthers,  with  the  re- 
sponsibility and  knowledge  which  he 
possesses  as  Minister  of  Lands,  is  that 
they  feel  that,  owing  to  the  peculiar 
conditions  of  the  Australian  climate,  they 
must  make  some  use  of  the  waters  of 
these  rivers.  My  amendment  would  not 
prohibit  them  from  making  use  of  any  of 
the  waters  of  those  rivers  provided  they 
did  not  infringe  upon  the  equal  rights  of 
South  Australia  and  the  other  colonies  by 
diminishing  the  flow. 

Mr.  Reid.— You  know  that  South  Aus- 
tralia, as  a  matter  of  law,  has  no  possible 
jurisdiction  over  the  waters  of  the  Dar- 
ling. 

Mr.  HIGGINS.— That  is  so. 

Mr.  Reid. — And  although  they  have  no 
jurisdiction,  and,  therefore,  no  legal  rights, 
you  ask  us  to  give  up  the  legal  rights 
[26] 


we  possess,  and    to   jeopardize  our   vital 
interests  of  water  conservation. 

Mr.  HIGGINS.— I  think  as  between 
friendly  states  you  ought  to  be  equally 
just  in  your  dealings  with  those  who 
occupy  lands  high  up  the  river  and  those 
who  occupy  lands  below.  It  is  quite  true 
that  South  Australia  has  not  got  an  army 
with  which  she  could  go  and  besiege  the 
Parliament  House  of  Sydney  to  compel  the 
New  South  Wales  Parliament  to  do  a 
certain  thing. 

Mr.  Reid. — What  grievance  has  she  got? 

Mr.  HIGGINS.— Supposing  that  New 
South  Wales  were  the  owner  in  fee  simple  of 
all  the  land  along  the  Darling  in  New  South 
Wales,  and  that  South  Australia  were  the 
owner  in  fee  simple  of  all  the  land  along 
the  Murray  down  below  where  it  runs  into 
the  Southern  Ocean,  there  is  not  the 
slightest  doubt  that  South  Australia  would 
be  able  to  get  an  injunction  to  prevent 
New  South  Wales  from  using  the  waters 
of  the  Darling  so  as  to  diminish  sub- 
stantially the  normal  flow. 

Mr.  Reid. — Where  would  such  an  in- 
junction be  got? 

Mr.  HIGGINS. — I  am  assuming  that 
they  are  owners  in  fee  simple.  Of  course, 
I  do  not  speak  with  the  responsibility 
Mr.  Carruthers  feels  as  Minister  of  Lands 
having  to  administer  a  most  complex 
law.  I  speak  as  a  private  member  of  the 
Convention,  whose  only  desire  is  to  get  a 
speedy  determination  of  this  dispute.  I 
ask  how  can  South  Australia  submit  to  a 
condition  of  things  such  as  was  so  frankly 
and  so  fairly  stated  by  the  honorable  mem- 
ber (Mr.  McMillan),  who  asserted  that 
New  South  Wales  is  entitled  to  take  every 
drop  of  the  water  of  the  Darling  for  its  own 
purposes,  without  making  any  arrange- 
ment with  South  Australia  ? 

Mr.  McMillan. — I  simply  said  that  the 
right  must  be  somewhere. 

Mr.  HIGGINS.— The  honorable  member- 
was,  as  usual,  perfectly  logical  and  correct. 
If  the  New  South  Wales  claim  amounts 
to  anything,  it  amounts  to  what  the 
honorable  member  stated. 
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Mr.  Barton. — Is  not  that  the  law  1 

Mr.  H1GGINS. — If  you  were  private 
owners  it  would  not  be  the  law,  but  inas- 
much as  South  Australia  has  no  power  to 
enforce  its  claim,  you  must  come  to  an 
agreement. 

Mr.  Barton. — Is  it  not  the  law  now  ? 

Mr.  HIGGINS.— All  that  South  Aus- 
tralia asks  is  to  be  treated  as  the  owner 
above  the  stream  should  treat  the  owner 
below.  However,  I  have  explained  my 
position,  and,  as  one  who  has  no  interest 
in  this  matter,  I  do  not  feel  justified  in 
detaining  honorable  members  longer.  I 
shall  move,  however,  if  sub-section  (31) 
be  struck  out,  and  there  be  need  for  the 
amendment,  that  these  words  be  put  in 
its  place : — 

The  adjustment  of  riparian  rights  as  between 
states  as  to  all  waters  which  in  the  course  of 
their  flow  or  after  joining  other  waters  touch 
more  than  one  state. 

Assuming  that  the  committee  are  unwill- 
ing to  go  to  the  extreme  course — I  do  not 
call  it  extreme — of  leaving  this  matter  ab- 
solutely to  the  Federal  Parliament,  I  think 
that  a  compromise  such  as  that  provided 
for  by  the  words  of  my  other  amendment 
might  be  adopted.  The  effect  of  my  other 
amendment  is  to  assert  for  South  Australia 
the  undoubted  right  she  would  have  at 
law,  if  there  were  a  law  applicable  to  the 
circumstances.  If  you  secure  the  navi- 
gability of  the  river  to  South  Australia, 
she  will  eventually  be  able  to  use  the 
water  to  which  she  is  entitled  as  she 
thinks  fit.  The  honorable  member  (Mr. 
Carruthers)  has  shown  that  New  South 
Wales  is  interested  in  the  way  in  which 
South  Australia  uses  these  waters,  and 
that  by  the  widening  and  deepening  of 
the  mouth  of  the  Murray  the  course  of 
the  river  may  be  very  greatly  affected. 
Why  then  should  not  New  South  Wales 
leave  to  the  Federal  Parliament  the  con- 
trol of  the  mouth  of  the  Murray,  so  as 
to  insure  that  the  interests  of  New  South 
Wales  shall  not  be  injured  1  However, 
we  all  understand  how  our  minds  are 
made  up  now,  and  therefore  I  would 
[Mr.  Hlggins 


suggest  that  we  should  drop  out  sub- 
section (31),  and  adopt  my  proposed  amend- 
ment in  its  place. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  think  that  the  representatives 
of  New  South  Wales  will  agree  with  me 
that  the  proposal  of  the  honorable  mem- 
ber (Mr.  Higgins)  is  worse  than  any 
suggestion  which  has  come  from  South 
Australia.  South  Australia,  I  believe, 
does  not  care  a  fig  about  the  navigability 
of  the  River  Darling,  except  so  far  as  the 
keeping  open  of  the  river  for  the  purposes 
of  trade  is  concerned.  So  far  as  I  can 
ascertain,  the  South  Australian  Govern- 
ment, up  to  the  present  time,  have  done 
nothing  to  utilize  the  surplus  water  of  the 
Murray  for  the  purpose  of  rendering  its 
lands  more  valuable  than  they  were 
previously.  I  have  heard  something  said 
about  village  settlements,  which  probably 
could  be  sustained  with  a  few  gallons  of 
water  per  week  or  per  month  ;  but,  with 
the  exception  of  Renmark,  I  know  of  no 
other  place  in  South  Australia  where  an 
effort  has  been  made  to  render  land  more 
valuable  by  the  use  of  water  in  irrigating 
it. 

Mr.  Holder. — The  South  Australian 
irrigation  settlements  have  large  areas 
under  irrigation. 

Sir  JOSEPH  ABBOTT.— The  represen- 
tatives of  South  Australia  say — "  We 
must  preserve  our  rights  as  against  New 
South  Wales."  They  are  to  be  able  to 
use  these  waters  as  they  think  proper;  but 
we  are  not  to  use  them  except  for  the 
purpose  of  navigation. 

Mr.  Gordon. — That  is  not  contended. 

Sir  JOSEPH  ABBOTT.— That  is  the 
effect  of  every  proposal  which  I  have 
heard.  In  Adelaide  I  did  not  object  to 
the  Darling  being  handed  over  for  the 
purposes  of  navigation,  if  it  was  insured 
that  there  would  be  no  interference  with 
the  tributaries  of  that  river.  It  was  pro- 
posed then,  by  the  representatives  of  South 
Australia,  that  the  Darling  should  be 
handed  over  to  the  Federal  Parliament. 
I  have  not  the  slightest  objection  to  that 


Commonwealth  of 


[1  Feb.,  1898. 


Australia  Bill 


403 


being  done  if  we  are  to  be  allowed  to 
utilize  the  streams  which  flow  into  the  Dar- 
ling, or  which  are  created  by  the  Darling 
in  flood  time,  for  our  own  purposes.  But 
if  we  are  to  be  told  that  we  are  not  to 
conserve  these  waters,  by  whose  use  mil- 
lions of  acres  of  land  may  be  rendered  valu- 
able, but  must  allow  them  to  flow  down 
into  the  river,  and  if  that  be  an  essential 
condition  of  federation,  I,  for  one,  will 
oppose  federation  as  strongly  as  it  is  in 
my  power  to  do  so.  If  we  are  to  give  up 
these  rights  and  get  nothing  for  them — 
and  I  do  not  see  how  anything  could 
compensate  for  the  loss  of  the  right  to 
conserve  these  waters  at  the  very  source 
— I  shall  oppose  federation.  Let  me  take 
as  an  illustration  of  my  position,  the  case 
of  the  Lachlan,  which  begins  to  flow  near 
Goulburn,  within  120  miles  of  Sydney,  and 
runs  to  Balranald,  losing  itself  in  ordinary 
seasons  in  a  swamp  known  as  the  Reeds, 
and  ultimately  emptying  into  the  Murrum- 
bidgee.  Are  we  to  be  told  that  the  people 
in  Goulburn,  400  or  500  miles  away,  are 
not  to  interfere  with  any  of  the  streams 
in  their  district,  because  by  doing  so  they 
would  be  interfering  with  the  navigability 
of  the  rivers  lower  down?  I  say  that  that 
is  a  monstrous  proposition.  I  admit  with 
regard  to  the  whole  of  the  Darling  country 
that  New  South  Wales  has  done  very 
little  to  produce  settlement  there.  In  the 
early  days  the  whole  of  the  country  was 
settled  by  South  Australians  and  Victorians, 
and  very  little  of  the  capital  which  went 
there  came  from  New  South  Wales.  The 
natural  flow  of  trade  from  the  district 
has  always  been  to  South  Australia. 
But  if  we  in  New  South  Wales  ohose  to 
act  in  that  selfish  spirit  with  which  we 
are  charged,  how  easy  it  would  be  for  us 
to  interfere  with  the  navigability  of  the 
river.  I  have  represented  in  the  New 
South  Wales  Parliament,  for  ten  or  twelve 
years  past,  an  electorate  through  which 
the  Darling  flows,  and  during  that  time  I 
have  never  lost  an  opportunity  of  im- 
pressing upon  the  Government  the  neces- 
sity   of    rendering    the    river   navigable. 


For  what  purposes  ?  For  the  purposes  of 
trade.  I  think  I  am  before  both  free- 
traders and  protectionists,  because  I  have 
always  urged  that  trade  should  be  allowed 
to  flow  where  it  is  most  profitable  to  the 
producer  to  send  it.  I  have  gone  so  far 
as  to  urge  the  construction  of  a  line 
of  railway  from  Hay  to  Deniliquin,  and 
I  have  urged  the  opening  up  of  the  Dar- 
ling, although  I  knew  full  well  that  none 
of  the  trade  of  the  district  would  go  to 
Sydney,  but  that  it  would  go  to  South 
Australia.  I  have  always  recognised  that 
if  our  producers  can  benefit,  no  matter  to 
how  small  an  extent,  by  sending  their  pro- 
duce to  a  neighbouring  colony,  it  is  to  our 
interest  to  enable  them  to  do  so.  If  we 
wanted  to  be  selfish,  all  we  should  have  to 
do  would  be  to  wait  for  one  flood  to  come 
down,  and  there  would  be  no  navigation 
afterwards.  Honorable  members  can 
hardly  conceive  what  the  Darling  is.  I 
have  seen  it,  even  when  steamers  have  been 
trying  to  get  up  and  down,  a  mere  gutter, 
not  broader  than  this  chamber,  and  at  other 
times  I  have  known  it  to  be  absolutely 
dry.  I  have  seen  boats  loaded  with  goods 
for  Bourke  stuck  for  twelve  months  at 
Went  worth,  and  for  nearly  eighteen  months 
at  Wilcannia.  That  was  before  we  had  a 
railway  to  Bourke.  If  we  liked  to  be 
selfish  all  we  need  do  is  to  say — "  We  will 
not  keep  this  highway  open."  New 
South  Wales  has  never  dealt  as  generously 
with  the  Darling  as  she  should  have  done. 
In  the  olden  days  we  used  to  pay  £50  a 
mile  for  the  maintenance  and  the  keeping 
open  of  our  main  roads  ;  but  since  1864  or 
1865,  when  Captain  Cadell  began  the  snag- 
ging of  the  Darling,  we  have  only  spent  about 
£60,000  upon  the  river,  with  the  exception, 
of  course,  of  what  has  recently  been  spent 
on  the  construction  of  a  weir  at  Bourke. 
That  is  through  the  whole  course  of 
1,250  miles.  Well,  if  we  had  spent 
on  the  Darling  even  the  amount  that 
was  granted  for  the  maintenance  of  a 
first-class  road,  instead  of  having  spent 
£60,Q00  on  that  river  from  1864  or  1866 
to  the  present,  we  would   have   spent  over 
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two  millions  of  money  on  the  Darling.  I 
have  never  been  able  to  impress  my  views 
on  this  subject  upon  those  in  authority 
in  Sydney,  but  I  say  that  we  pay  too 
dearly  for  the  trade  of  our  remote  dis- 
tricts, and  that  it  will  be  very  much  better 
for  us  to  let  that  trade  drift  away  to  its 
natural  outlet,  if  by  doing  so  we  can 
benefit  our  own  settlers.  If  we  can  enable 
those  people,  by  sending  their  produce  to 
other  colonies  rather  than  forcing  them  to 
send  it  to  Sydney,  to  get  more  money  for 
their  produce,  that  will  be  a  benefit  to 
New  South  Wales  which  New  South  Wales 
ought  to  be  satisfied  with.  But  when 
we  are  charged  with  selfishness  about 
this  Darling  River,  when  we  are  told  that 
we  are  greedy  about  it,  and  it  is  shown  by 
Mr.  Carruthers  that  we  have  never  taken 
anything  like  the  water  that  has  been  taken 
out  of  our  rivers  for  the  purposes  of  an 
irrigation  scheme,  which,  as  far  as  Vic- 
toria is  concerned,  has  been  an  absolute 
failure 

Mr.  Deakin. — You  are  quite  under  a 
misapprehension  there.  First  of  all,  much 
of  the  water  flows  back  again,  and  there  is 
little  loss  on  account  of  any  diversions  we 
are  making. 

Sir  JOSEPH  ABBOTT.— That  is  some- 
thing uncommon. 

Mr.  Deakin. — It  is  a  fact,  nevertheless. 
And  our  irrigation  scheme  is  not  a  failure. 

Sir  JOSEPH  ABBOTT.— I  am  very 
glad  to  hear  that  your  irrigation  scheme 
is  not  a  failure.  Most  people  in  New 
South  Wales  have  pointed  to  it  as  an  abso- 
lute failure,  and  as  successful  only  in  places 
where  the  rainfall  is  sufficient  without 
irrigation. 

Mr.  Deakin. — Thousands  of  people  have 
been  maintained  on  our  lands  during  the 
last  few  years  who  wrould  have  been  ruined 
but  for  irrigation. 

Sir  JOSEPH  ABBOTT.— I  am  very  glad 
to  hear  it.  Your  scheme  of  irrigation  has 
been  held  up  in  New  South  Wales  as  an 
object  -  lesson  against  costly  irrigation 
works.  Now,  as  I  said  before,  I  am  not 
concerned  about  the  navigation  of  the 
[Sir  Joseph  A  bboff.     * 


river.  I  would  willingly  be  one  of  those 
to  keep  up  that  river  as  a  highway,  not 
for  the  convenience  of  the  people  of  South 
Australia,  but  for  the  benefit  of  those  of  our 
own  producers  the  natural  outlet  for  whose 
produce  is  South  Australia.  But  when 
we  are  told  that  we  are  not  to  interfere 
with  our  rivers  and  tributaries  in  New 
Kngland,  and  with  our  streams  120  miles 
above  Sydney,  and  that  the  whole  colony 
is  to  be  condemned  with  regard  to  these 
waters,  which  it  has  never  attempted  to 
utilize,  whatever  the  result  may  be,  I 
would  never  be  a  party  to  any  such  con- 
cession as  is  now  demanded.  I  will  be 
delighted  if  any  scheme  be  proposed  by 
which  this  matter  can  be  settled.  I  think 
that  possibly  South  Australia  has  been 
treated  discourteously  with  regard  to  her 
proposals  for  utilizing  the  water  of  the 
river,  and  that  at  times  South  Australia  has 
been  treated  contemptuously  in  reference 
to  the  correspondence  on  the  subject, 
and  therefore  I  do  not  wonder  that  they 
are  irritated. 

Mr.  Lyne.— That  is  not  our  fault. 

Sir  JOSEPH  ABBOTT.— I  know  that 
it  is  not  our  fault ;  but  I  also  know 
that  South  Australia  has  been  so  treated. 
I  have  heard  it  said  that  it  would  have 
been  very  much  better  for  our  own  colony 
if  the  district  of  the  Darling  River  had 
been  left  to  the  blackfellow  instead  of 
being  opened  up  to  settlement.  I  do  not 
agree  with  that  view,  because  we  get 
enormous  sums  out  of  the  trade  of  that 
district,  as  the  entries  of  the  Custom- 
house will  show.  I  think  that  we  shall 
be  sacrificing  the  interests  of  New  South 
Wales  rbo  much  if  the  navigability  of  the 
rivers  is  to  be  maintained  at  the  expense 
of  every  stream  throughout  the  colony. 

Mr.  Howe. — We  do  not  ask  for  that ; 
we  never  asked  for  that. 

Sir  JOSEPH  ABBOTT.— But  the  con- 
trol of  the  navigability  of  the  Darling 
River  carries  with  it  the  control  of  every 
stream  that  flows  into  the  Darling. 
What  is  the  good  of  the  South  Australian 
representatives  saying  —  ''  We  never  asked 


Commonwealth  of 


[1  Feb.,  1898.] 


Australia  Bill. 


405 


for   that,"    if   the   rivers   are  to  be  kept 
navigable    clown    to   Adelaide    under   the 
authority  of  the  Federal  Parliament  1     To 
say  to  New    South    Wales — "  You  have 
no  right  to  make  these  reservoirs  or  weirs 
because  you  are  interfering  with  the  navi- 
gability of  the  Darling  and  Murray,"  is  to 
make  a  claim   which  New   South  Wales 
cannot  concede.     The  term  is  too  broad 
and  comprehensive  for  us  to  accept.    But  if 
the  representatives  of  South  Australia  can 
come  to  any  middle  course  which  they  can 
show    us  to   be  just  and  fair,  I  am  sure 
many  of  us  will  be  willing  to  agree  to  it. 
If  they  will  clearly  show  me,  for  one,  that 
they  do  not  propose  to  interfere  with  the 
feeders  of  the  Darling  River  to  any  extent, 
and  to  take  the  control  of  those  feeders 
from  the  state,  they  will  find  me,  at   all 
events,   voting   with  them   for  the  main- 
tenance of  the  navigability  of  the  Darling. 
Mr.    HOLDER    (South    Australia).— I 
join  with  Sir  John  Forrest  in  expressing 
the  hope  that   this  debate,  already  much 
prolonged,  may  speedily  come  to  an   end. 
At  the  same  time,  there  are  two  or  three 
points  which  I  wish  very  briefly  to  put  by 
way  of  restating  the  case  for  South  Aus- 
tralia, and  I   also  wish  to  offer  a  word  or 
two  of  comment,  which  will  perhaps  make 
it  clear  that  South  Australia  never  con- 
templated for  one  instant  anything  in  the 
nature  of  a  trespass  on  the  territory  or  the 
water  rights  of  New  South  Wales.     Refer- 
ences   have    been    made    in    the    debate 
on  several  occasions  to  the  possibility  of 
South  Australia's  claim  involving  the  pos- 
session  of    irrigation   wTorks  or  works    of 
water  conservation  on  the  Darling  and  its 
tributaries.      Nothing  of    that   kind   has 
been  thought  of  by  us  for  a  single  moment. 
We  always  realized,  every  one  of  us,  that 
the  water  of  the  river  and  its  local  appli- 
cation was  a  matter  too  closely  associated 
with   the   land   to   be  removed  from  the 
local  control  of  the  local  state  Governments; 
but  what  we   have  said  all  along  is  that, 
in  our   opinion,    we    had,   if  not  legally, 
then  otherwise,  in  some  other  way  which 
I  will  express  presently,  a  right  to  require 


that,  whatever  New  South  Wales  might  do 
in  her  own  territory — and  she  should  be 
free  to  do  there  as  she  pleased — we  had  a 
right  to  require  that,  from  her  border  into 
South  Australia,  a  certain  flow  of  water 
should  come.  Let  New  South  Wales  do 
as  she  likes  with  the  flow  that  is  her  own 
by  right— with  the  volume  of  the  water 
that  belongs  to  her.  We  want  no  say  as 
to  how  she  shall  apply  it — to  irrigation, 
water  conservation,  or  any  other  way.  Let 
her  use  that  water  for  navigation  or  irri- 
gation as  she  pleases— the  share  she  is 
entitled  to. 

Mr.  Lyne.— What  will  you  do  ? 
Mr.  HOLDER.— That  is  one  of  those 
details  into  which  I  do  not  wish  to  go  just 
now,  because  I  desire  to  speak  as  shortly 
as  possible.  Our  position  is  that  when 
the  waters  come  within  the  borders  of 
South  Australia  we  have  our  right  to  our 
share,  and  we  say  that  that  right  shall 
be  exercised,  not  only  for  the  purposes  of 
navigation,but  for  whatever  purposes  South 
Australia  may  please.  That  is  precisely 
the  position.  I  have  said  already  that 
water  conservation  and  irrigation  will 
probably  in  the  future  outweigh  altogether 
in  their  importance,  in  relation  to  these 
rivers,  the  mere  question  of  transit.  How- 
ever that  may  be,  our  claim  is  that,  while 
New  South  Wrales  may  do  as  she  likes 
with  her  share  of  the  water,  we  equally, 
within  our  boundary,  shall  be  at  liberty  to 
do  as  we  wish  with  our  share  of  the  water. 
It  is  simply  a  question  of  shares. 

An  Honorable  Member. — Will  you 
tell  us  what  your  share  is  1 

Mr.  HOLDER. — It  has  been  said  that 
South  Australia  has  no  legal  right  to  any 
share  at  all,  and  the  word  legal  has  been 
severely  strained.  If  instead  of  being 
states,  we  were  private  individuals,  there 
would  be  no  question  of  legal  rights.  We 
should  have  our  legal  rights,  and  the 
question  is  whether,  in  framing  this 
Federal  Constitution,  we  are  going  to 
plant  within  it  a  law  which  might  be  all 
very  well  between  states  at  variance  with 
each  other — states  foreign  to  each    other 
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— but  which  is  quite  out  of  place  between 
friendly  states  which  are  members  of  the 
same  Constitution. 

Mr.  Higgins. — The  water  does  not  be- 
long to  New  South  Wales,  Victoria,  or  any 
other  colony ;  it  is  the  public  property  of 
Australia. 

Mr.  Reid. — And  yet  we  have  got  it. 

Mr.  HOLDER.— So  has  every  land- 
holder up  the  stream  got  the  water,  but 
that  fact  does  not  entitle  him  to  take 
away  from  the  land-holder  below  him  the 
latter's  share  of  the  water. 

Mr.  Reid. — It  entitles  him  to  take  his 
own  share,  but  not  the  other  man's. 

Mr.  HOLDER. — Here,  the  question  of 
legal  right  comes  in.  We  are  giving  away 
some  of  our  legal  rights  under  this  Con- 
stitution. We  have  the  legal  right  to  levy 
customs  duties  on  New  South  Wales  goods 
imported  into  South  Australia,  and  we  are 
giving  up  that  right. 

Mr.  Reid.  —  We  have  already  given 
up  our  legal  right  in  that  respect.  We 
have  swept  such  duties  away. 

Mr.  HOLDER. — We  are  surrendering 
that  right  under  this  Constitution. 

Mr.  Reid. — We  surrendered  it  in  ad- 
vance. You  are  surrendering  it  in  the  hope 
of  getting  customs  duties  up  to  your  level 
all  round  the  federated  colonies. 

Mr.  Gordon. — That  is  where  you  are 
making  a  mistake. 

Mr.  Reid. — I  do  not  think  so. 

Mr.  Gordon. — Ask  Mr.  Lyne. 

Mr.  HOLDER. — I  am  quite  sure  that 
when  New  South  Wales  abandoned  her 
duties  of  customs  she  did  it,  not  for  our 
sakes,  but  for  her  own  sake. 

Mr.  Reid. — Still,  she  was  a  good  sort  of 
neighbour  to  have. 

Mr.  HOLDER. — Avery  nice  neighbour. 
We  hope  that  the  same  neighbourly  spirit 
will  come  in  with  regard  to  the  question 
of  the  waters.  I  am  showing  that  we  are 
abandoning  the  legal  right  we  have  now 
of  taxing  the  goods  of  New  South  Wales 
and  other  colonies,  and  coming  into  a 
friendly  agreement,  by  means  of  which  there 
[Mr.  Holder. 


shall  flow  through  all  the  channels  of 
commerce  the  goods  of  all  the  colonies, 
and  I  say  that  what  we  are  doing  in  regard 
to  trade  and  commerce  we  should  do  also 
in  regard  to  riparian  rights.  The  point 
upon  which  I  am  now  is  this :  Here  is  a 
question  of  legal  right  which  would  exist 
between  us  as  individuals,  and  which  we 
wish  shall  be  sustained  between  us  as 
members  of  a  friendly  group  of  states. 
Let  me  refer  for  a  moment  to  the  pecu- 
liar position  which  would  arise  if  the  conr 
tention  of  the  representatives  of  New 
South  Wales  were  assented  to.  Imagine 
a  case  where  a  resident  in  New  South 
Wales  has  property  situated  on  the  Dar- 
ling, but  higher  up  than  the  property 
of  another  citizen  who  is  also  resident  in 
New  South  Wales.  The  man  who  is 
lower  down  the  stream  can  enforce  his 
right,  as  against  all  those  who  are  above 
him,  to  a  certain  flow  of  water.  But  there 
may  be  below  the  man  who  is  situated  lower 
down  the  stream,  another  person  having 
property  also  on  the  Darling  waters,  but 
situated  within  the  borders  of  South  Aus- 
tralia— all  the  property-owners,  however, 
being  within  the  federal  area.  But  the  mere 
fact  that  the  dividing  line  between  South 
Australia  and  New  South  Wales  separates 
one  man  from  another,  places  the  man  who 
is  within  the  borders  of  South  Australia  in 
an  entirely  different  position  to  the  others. 
The  others  can  enforce  a  legal  right,  but, 
according  to  the  contention  of  the  delegates 
from  New  South  Wales,  the  man  on  the 
South  Australian  side,  simply  because  he 
resides  in  another  state  of  the  Federation, 
can  enforce  no  such  legal  right.  The  matter 
has  never  been  made  clearer  than  it  has 
been  this  afternoon  by  the  speech  of  the 
New  South  Wales  Minister  of  Lands 
(Mr.  Carruthers),  by  whom  we  are  asked 
to  leave  this  very  important  matter  to 
be  a  means  of  friction  and  dispute  be- 
tween the  states.  I  contend  that  if  we 
have  no  legal  right  which  can  be  enforced 
in  any  court  of  Australia,  we  have  a  right 
which  would  be  recognised — a  right  which 
pertains  to  us  all — of    appealing  to  the 
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Imperial  Government.     But   why  should 
we  do  so  1 

Mr.  Reid. — How  much  will  you  sell  that 
right  for  in  cash  ? 

Mr.  HOLDER.— Here  I  would  allude 
to  some  remarks  made  by  Mr.  O'Connor. 
The  honorable  and  learned  member  has 
suggested  :  Why  not  strike  out  this  sub- 
section and  leave  the  rights  of  South 
Australia  where  they  are,  so  that  she  can 
appeal  to  the  Federal  Court  ?  I  rather 
agree  with  that  suggestion.  Surely  it  is  far 
better,  if  we  are  to  form  a  self-contained 
Federation  which  is  to  make  its  own  laws, 
and  administer  its  own  affairs,  that  an 
appeal  upon  this  or  any  other  important 
question  should  be  made  to  a  body  within 
our  own  borders,  rather  than  to  a  court  in 
the  old  country  across  thousands  of  miles 
of  ocean. 

Mr.  Reid.  —  Then  you  give  up  the 
question  of  control  1  All  you  want  is  the 
right  of  appeal  against  possible  misuse  1 

Mr.  HOLDER.— We  have  never  sought 
the  right  of  control  in  the  sense  in  which 
the  right  honorable  gentleman  uses  the 
word.  It  is  the  right  a  land-owner  can 
enforce  against  another  land-owner  higher 
up  the  stream  which  South  Australia  has 
asked  for.  We  wish  to  allow  so  important 
a  matter  as  this  to  be  settled  without 
reference  to  an  authority  16,000  miles 
away,  and  to  provide  that  the  reference 
shall  be  to  authorities  within  our  own 
borders  — to  the  High  Court  of  the  Fede- 
ration, carrying  out  the  legislation  of 
the  Federal  Parliament.  Mr.  O'Connor,  I 
think,  fenced  a  question  which  I  put  to 
him  while  he  was  speaking  ;  I  do  not  say 
that  he  fenced  it  knowingly.  As  the  hon- 
orable member  was  speaking  I  thought  his 
mind  was  working  in  the  same  direction  as 
my  own ;  but  as  soon  as  he  came  to  be  asked 
the  question  whether  the  right  to  which 
he  referred  included  the  right  of  pumping 
water  out  of  the  Darling  to  the  detriment  j 
of  navigation,  we  got  no  .answer  from  him. 

Mr.  O'Connor. — Perhaps  the  honorable 
gentleman  will  allow  me  to  explain  now. 
The  position  I  took  up,  and  which  I  take 


up  now,  is  this — that  the  Federal  Court 
will  have  the  right  to  decide  whether  in 
any  case  the  use  of  water  for  irrigation 
purposes  is  derogating  from  the  right  of 
the  control  of  navigation  given  in  sub- 
section (1)  of  clause  52.  I  go  no  further 
than  that. 

Mr.  HOLDER.— Then  we  come  back 
to  the  control  of  navigation  alone,  and  it 
is  more  than  that  that  we  have  been  con- 
tending for  and  wish  to  secure,  either  by 
the  omission  of  this  clause  altogether, 
or  by  its  omission  followed  by  something 
else.  If  Mr.  O'Connor  had  gone  so  far  as 
to  set  out  clearly  that  the  Federal  Parlia- 
ment and  the  High  Court  should  decide 
all  these  matters,  I  could  have  joined  with 
him,  being  prepared  to  rely  on  the  good 
offices  and  fairness  of  the  Federal  Parlia- 
ment. But  the  honorable  member  will 
not  agree  to  that.  He  will  not  agree  to 
put  in  the  place  of  the  sub-section  we  are 
now  discussing  words  giving  the  federal 
authority  express  power  to  legislate  and 
determine  in  these  questions.  And  that  is 
just  exactly  what  we  say  the  Federal  Parlia- 
ment should  have  power  to  do.  We  can- 
not decide  to-day  which  is  the  more  im- 
portant, irrigation  or  navigation. 

Mr.  Retd. — You  have  only  one  interest 
though. 

Mr.  HOLDER. — We  cannot  decide  a 
question  of  that  sort  at  present,  but  we 
wish  the  decision  of  it  to  be  given  to  the 
Federal  Parliament,  which  will  include  re- 
presentatives of  all  the  states  concerned, 
and  where  there  will  also  be  others  to 
arbitrate  between  the  states  most  nearly 
interested,  as  is  the  case  in  this  Conven- 
tion. We  want  this  reference,  and  because 
we  want  it  we  think  that  we  had  better 
get  it  by  distinct  provision  in  the  Consti- 
tution, than  by  means  of  something  im- 
plied, which  might  or  might  not  give  effect 
to  what  it  is  said  we  might  receive  from  it. 
South  Australia  simply  desires  this,  and 
no  more.  She  desires  no  control  over 
New  South  Wales,  and  no  power  to  inter- 
fere with  works  carried  out  in  New  South 
Wales,   but  simply  the  right  to   prevent 
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what  the  New  South  Wales  Minister  of 
Lands  has  suggested  as  a  possibility — fche 
draining  of  the  Darling  dry.  Surely  with 
such  a  phrase  as  that  in  our  ears  we  can- 
not be  expected  to  leave  ourselves  with- 
out protection. 

Mr.  Isaacs. — Would  you  mind  saying 
definitely  :  Is  it  in  navigation  only  that 
South  Australia  is  interested,  or  in  irriga- 
tion also? 

Mr.  HOLDER. — We  are  concerned  in 
navigation,  but  we  are  concerned  to-day 
also  in  irrigation.  We  have  large  areas 
to-day  under  irrigation  cultivation,  the 
water  for  which  purpose  has  to  be  taken 
from  the  Murray.  We  cannot  be  sure 
whether  irrigation  or  navigation  will  be 
the  more  important  to  us  in  the  future. 
I  think  it  possible  that  we  may  have  more 
concern  for  the  one  than  for  the  other, 
though  I  cannot  say  for  which  we  shall 
have  the  more  concern.  It  is  impossible 
to  answer  the  question  now.  We  want 
power  to  use  the  water  for  the  one  purpose 
or  the  other,  according  to  which  may  be 
of  greater  importance  to  us. 

Mr.  Reid. — That  is  what  you  want  to 
deprive  us  of. 

Mr.  HOLDER.— We  do  not  want  to 
deprive  New  South  Wales  of  any  such 
power.  We  wish  to  leave  that  colony  as 
free  as  ourselves  to  use  her  rightful  share 
of  the  water  for  any  purpose  she  pleases. 
Who  is  to  determine  what  is  the  rightful 
share?  The  Federal  Parliament.  What 
has  New  South  Wales  to  answer  to  this? 
Her  representatives  have  no  answer  to  give. 
They  cannot  say  what  their  rightful  share 
is.  They  leave  us  simply  with  the  power 
of  reference  to  the  British  Government;  and 
I  say  in  this  matter,  when  we  are  framing 
a  Federal  Constitution,  we  should  leave 
all  such  references  to  our  own  authorities. 
Now,  as  to  the  form  of  the  sub-section  as 
it  stands,  I  see  the  full  force  of  what  my 
honorable  friend  (Mr.  Symon)  said  just 
now.  It  gives  away  the  position  as  far  as 
South  Australia  is  concerned,  and  leaves 
us  worse  off  than  we  should  be  if  it  was  not 
there.  W7hat  does  it  do  ?  As  it  stands  it 
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is  a  distinct  limitation  on  the  other  powers 
in  the  Constitution.  As  it  stands,  it 
permits  the  federal  authorities  to  come 
within  territory  which  is  wholly  South 
Australian,  and  to  determine  how  we  who 
are  down  the  stream  shall  use  every  drop 
of  the  water  in  the  river.  It  may  say  to 
us  "You  shall  take  none  for  irrigation.'* 
It  may  say  to  us  "  You  may  take  a  cer- 
tain quantity."  It  may  say  "You  may 
do  as  you  please  concerning  the  lower 
waters  of  the  river."  It  may  determine 
not  only  the  navigation  but  the  use  of  the 
water. 

Mr.  Deakin  — You  cannot  suppose  that 
there  is  any  risk  in  that. 

Mr.  HOLDER.— No,  but  we  are  hand- 
ing over  very  large  powers  concerning  the 
lower  river  to  the  Federation. 

Mr.  Deakin.— Which  they  can  only 
exercise  for  your  benefit.  '  They  have  no 
motive  to  do  anything  else. 

Mr.  HOLDER.— The  point  I  want  to 
make  is,  that  while  we  are  asked  to  hand 
over  these  large  powers  concerning  the 
Lower  Murray,  New  South  Wales,  on  her 
part,  saj^s,  concerning  the  upper  waters — 
"  No,  these  waters  shall  not  be  fede- 
ralized." 

Mr.  Reid. — It  is  quite  the  opposite.  We 
are  giving  the  Upper  Murray  just  the 
same  as  the  Lower  Murray.  You  are 
always  after  the  Darling. 

Mr.  HOLDER.— It  is  the  Upper  Murray 
of  which  I  am  speaking.  South  Australia 
is  perfectly  prepared  to  see  the  Murray 
federalized  if  the  Darling,  which  is  a  very 
important  feeder  to  it  in  the  way  of  both 
merchandize  and  water,  is  federalized  too. 
But  South  Australia  is  not  prepared  to  see 
the  river  within  her  borders  federalized, 
while  other  colonies  see  so  much  danger  in 
the  federalization  of  the  water  that  they 
will  not  dream  for  their  part  of  any  such 
action. 

Mr.  Fraser. — Your  waters  must  be  used 
for  your  benerk  only.  They  cannot  be 
used  in  any  other  way. 

Mr.  Reid. — In  reference  to  our  share  of 
the  Murray,  we   give  you  federal  control 
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exactly  the  same  as  federal  control  is 
given  over  your  waters.  The  Murray  is 
treated  in  exactly  the  same  way,  whether 
it  is  in  your  colony  or  in  ours. 

Mr.  HOLDER. — Persons  up  stream  have 
less  interest  relatively  in  the  lower  stream 
than  those  down  stream  have  in  the  upper 
stream,  and  those  who  are  interested  in  the 
upper  river,  and  who  have  less  interest  in 
the  lower  river,  ask  us  to  make  an  entire 
surrender  of  our  rights  and  powers  con- 
cerning the  lower  river,  while  they  will 
make  no  surrender  of  any  kind  at  all  in 
respect  of  the  waters  of  the  upper  river, 
in  which  we  are  more  concerned  than  they 
are  concerned  in  those  which  flow  through 
our  borders,  and  that  is  what  South  Aus- 
tralia objects  to.  We  had  better  omit  the 
present  sub-section  and  have  nothing  than 
leave  things  as  they  are.  But  I  do  hope 
that  even  yet  it  will  be  possible  to  ex- 
pressly refer  this  very  vexed  question  to 
the  Federal  Parliament,  so  that  it  may  have 
power  to  deal  with  it.  New  South  Wales 
says  that  it  is  giving  away  something 
which  she  has.  No,  it  is  not,  if  she  has 
any  right  to  it.  Does  she  believe  that  any 
right  she  possesses  will  be  diminished  by 
the  action  of  the  Federal  Parliament? 

Mr.  Fraser. — She  is  jeopardizing  her 
rights. 

Mr.  HOLDER.— That  is  to  say,  that  all 
this  talk  about  trusting  the  Federal  Par- 
liament does  not  apply  to  that  state 
which  will  have  the  largest  representation 
in  it. 

Mr.  Reid. — The  Federal  Parliament 
will  control  federal  things. 

Mr.  HOLDER.— I  will  not  be  drawn 
off  my  track,  for  I  will  not  speak  much 
longer.  I  will  only  say,  in  reference  to 
the  remark  of  the  Premier  of  New  South 
Wales  that  he  wants  the  Federal  Parlia- 
ment to  have  federal  control  in  federal 
things,  that  to  my  mind  there  can  be  no 
more  federal  question  than  the  question 
of  inter-state  riparian  rights. 

Mr.  Reid. — Where  they  exist. 

Mr.  HOLDER. — Riparian  rights  which 
exist    either   with    appeal    to    the    local 


authority  or  with  appeal  to  the  British 
authority,  I  do  not  care  which — riparian 
rights  appear  to  me  to  be  a  federal  ques- 
tion, and  therefore  one  which  should  be 
left  to  the  decision  of  the  federal  autho- 
rity. I  hope  that  it  will  be  possible  to 
find  some  phrase  by  which,  without  any 
injury  to  the  self-respect  of  either  party 
to  the  dispute,  this  whole  question  may 
be  referred  to  that  authority  which  alone 
is  competent  on  evidence  to  deal  with  it, 
which  alone  will  have  all  the  facts  before 
it — which  will  be  able  to  adapt  its  legis- 
lation from  session  to  session  or  from 
term  to  term  to  the  changing  facts  it  has 
before  it. 

Mr.  BARTON  (New  South  Wales).— 
Perhaps,  notwithstanding  Sir  John  For- 
rest's remarks  about  the  length  of  this 
debate,  the  fact  that  I  have  not  occupied 
the  attention  of  honorable  members  for 
above  three  or  four  minutes  in  the  whole 
course  of  it  may  justify  me  in  seeking  to 
put  forward  the  position  I  hold,  and  in 
putting  forward  that  position  the  first 
matter  of  importance  is  to  inquire,  what  is 
the  principle  about  which  we  are  debating? 
I  take  it  that  we  shall  not  be  able  to  de- 
cide many  questions  which  will  arise  under 
this  Constitution  precisely  upon  the 
principles  upon  which  they  would  be 
decided  in  a  British  court  of  justice. 
That  is  to  say,  that  there  are  powers  and 
necessities  arising  under  this  Constitution 
which  must  be  construed  more  in  the 
light  of  American  decisions  than  they  can 
possibly  be  construed  in  the  light  of  such 
decisions,  for  instance,  as  are  given  in 
England  about  navigable  waters.  Obvi- 
ously, of  course,  the  decisions  about 
navigable  waters  in  England  will  not 
apply.  That  criterion  which  limits  the 
navigable  water  to  the  distance  of  the 
ebb  and  flow  of  the  tide,  has  plainly 
no  more  applicability  in  this  country  than 
it  has  in  America.  Although  it  was 
set  up  by  my  learned  friend  (Mr.  Wise) 
the  other  day,  I  must  say  at  once 
that  I  abandon  any  such  contention 
as    that,    and     I    think    our    rights    will 
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have  to  be  regulated  as  regards  navi- 
gation by  considerations  something  like 
those  which  prevail  in  the  courts  in 
America.  Now,  I  wish  to  take  the  stand 
that  this  sub-section  should  be  struck  out, 
and  that  no  other  sub-section  should  be 
inserted  in  its  place.  I  wish  to  take  the 
stand  that  the  rights  which  are  contended 
for,  so  far  as  they  are  federal,  are  confined 
to  rights  of  navigation,  and  that  so  far  as 
they  are  rights  of  navigation  they  should 
be  made  applicable  to  the  whole  Common- 
wealth, and  not  to  one  or  two  rivers  of 
New  South  Wales.  When  we  are  con- 
stituting a  Commonwealth  which  is  to 
regulate  the  trade  and  commerce  of  the 
whole  of  the  federated  colonies ;  when  we 
find  that  a  part  of  the  regulation  of  trade 
and  commerce  is  inevitably  the  regulation 
of  navigation ;  when  we  also  provide  that 
the  trade  between  all  these  colonies  has  to 
be  absolutely  free — what  are  we  also  pro- 
viding? We  are  providing,  as  I  shall  show 
under  the  American  decisions,  that  the  con- 
trol of  navigation  is  under  the  authority 
which  is  intrusted  with  the  control  of 
trade  and  commerce,  and  the  regulation 
of  that  navigation  is  as  important  in 
the  case  of  any  navigable  water  on  the 
whole  continent  and  Tasmania  as  it  is 
important  in  the  case  of  any  river  which 
flows  between  New  South  Wales  and 
South  Australia,  or  between  New  South 
Wales  and  Victoria.  Now,  with  reference 
to  this,  I  should  like  to  quote  a  passage 
from  Hare's  American  Constitutional  Law, 
page  441,  which  lays  down  the  principle 
rather  clearly : — 

We  have  seen  that  wherever  inter-state  or 
foreign  commerce  extends,  the  power  of  the 
United  States  goes  with  it  for  its  protection, 
and  may  be  exercised  within  the  boundaries  of 
the  state  when  such  action  is  requisite  for 
the  attainment  of  the  object.  The  authority  of 
Congress  is  consequently  not  limited  to  marine 
navigation,  but  includes  all  the  waters  of  the 
United  States  through  which  intercourse  takes 
place  among  the  states,  and  with  other  nations 

That  is    to     say,    that,    where   a  vessel 
sailing  from  New  South  Wales  to  West 
ern   Australia   enters  a  river  in  Western 
[Mr.  Barton. 


Australia  which  is  navigable,  the  control  of 
that  river  for  navigation  is  as  completely 
intrusted  to  the  Commonwealth  under  a 
provision  of  this  kind  as  if  you  had  special 
words  for  that  purpose. 

The  ebb  and  the  flow  of  the  tide,  which  is 
the  test  of  navigability  in  England,  and  marks 
the  line  at  which  the  prerogative  of  the  Crown 
ceases  and  private  ownership  begins,  is  as  much 
out  of  place  here  as  it  would  be  if  applied  to 
the  Rhine,  the  Danube,  the  Ganges,  or  the  Nile; 
and  every  stream  or  lake  which  can  be  traversed 
by  ships  or  steamers,  and  affords  a  continuous 
channel  for  the  transportation  of  goods  or  pas- 
sengers from  state  to  state  or  abroad,  is  as 
much  within  the  power  to  regulate  commerce 
as  the  sounds,  straits,  and  estuaries  which  give 
access  to  the  waters  of  the  sea. 

There  is  the  principle  laid  down  in  per- 
fectly unequivocal  terms. 

Mr.  Gordon. — Will  that  apply  to  rivers 
which  are  only  intermittent  ? 

Mr.  BARTON.—I  will  come  to  that 
presently.  I  will  quote  a  passage  from  the 
same  author,  which  will  take  my  honorable 
friend  a  little  further  in  his  argument. 
On  page  459  of  the  same  volume,  I  find 
this  passage  : — 

Rivers  are  a  means  alike  of  internal,  inter- 
state, and  foreign  commerce,  and  may  conse- 
quently be  regulated  both  by  the  states  and  by 
the  general  Government — subject,  nevertheless, 
to  the  general  principle  that  a  state  may  not 
adopt  any  course  which  is  at  variance  with  the 
laws  made  by  Congress,  or  that  will  injuriously 
affect  trade  with  her  sister  states  or  foreign 
nations.  It  follows  that  while  the  United 
States  may  improve  the  uavigation  of  a  bay  or 
river  by  removing  bars  or  shoals,  or  turning 
the  whole  force  of  the  current  into  a  single 
channel,  the  right  is  not  exclusive,  and  may  be 
exercised  concurrently  by  the  state. 

Of  course,  with  this  limitation,  that 
where  the  Commonwealth  or  the  United 
States  legislates,  to  that  extent  the  legisla- 
tion of  the  state  drops.     It  goes  on  : — 

It  was  accordingly  held  in  the  case  last  cited, 
that  the  state  of  Alabama  might  tax  the  city 
of  Mobile  for  the  improvement  of  the  bay  or 
harbor  on  which  it  is  situated,  although  the 
effect  was  to  charge  the  city  with  the  entire 
expense  of  an  improvement  in  which  the  whole 
state  was  interested. 
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There  was  a  case  where  the  state  was 
allowed  to  tax  a  city  within  the  state  for 
the  purpose  of  navigation,  because  the 
powers  were  concurrent ;  although,  if  the 
power  had  been  once  exercised  with  refer- 
ence to  that  part  of  the  state  by  the 
United  States  Congress,  to  that  extent 
the  right  of  the  state  of  Alabama  would 
have  disappeared.     The  report  goes  on  : — 

The  improvement  of  harbors  and  bays,  and  of 
navigable  rivers  flowing  into  them,  is  within 
the  power  of  Congress  over  commerce  ;  but  so 
long  as  Congress  does  not  see  fit  to  act,  the 
way  is  open  to  the  states. 
In  these  two  passages  are  to  be  found 
the  principles  which  here,  as  much  as  in 
America,  would  deal  with  the  control  of  navi- 
gation. Let  me  give  one  or  two  instances 
from  the  United  States  decisions  to  show 
the  way  in  which  this  power  is  practically 
illustrated.  I  find,  in  reference  to  the  case 
of  Gibbons  v.  Ogden,  9  Wheatstone,  1  : — 

Commerce  is  traffic,  but  it  is  also  something 
more.  It  is  intercourse— it  describes  the  commer- 
cial intercourse  between  nations,  and  parts  of 
nations,  in  all  its  branches.  It  comprehends 
navigation. 

To  show  again  that  that  includes  navi- 
gation, I  will  cite  the  case  of  Cooley  versus 
The  Board  of  Wardens.  I  am  quoting  from 
Baker's  Annotated  Constitution,  which  is 
a  digest  of  these  cases.     It  says — 

The  power  to  regulate  includes  the  regulation 
of  navigation,  which  comprehends  the  power 
to  prescribe  rules  in  conformity  with  which 
navigation  must  be  carried  on — Cooley  versus 
Board  of  Wardens,  12  How. 
That  shows  the  extent  to  which  the  right 
over  navigable  waters  is  possessed  where 
the  instrument  which  admits  the  power 
of  a  state  admits  also  of  the  application 
of  the  general  rule  of  the  Constitution.  In 
the  case  of  Pennsylvania  versus  Wheeling 
Bridge  Company,  13  Hoiv.  —  it  is  re- 
ported : — 

The  River  Ohio  is  a  navigable  stream,  and  as 
such  is  subject  to  the  commercial  powers  of 
Congress,  which  have  been  exercised  over  it ;  and 
if  a  bridge  is  so  erected  across  it  as  to  obstruct 
navigation  it  is  a  nuisance,  and  an  Act  of  the 
Legislature  of  Virginia  authorizing  its  con- 
struction would  afford  no  justification  to  the 
Bridge  Company. 


I  also  find  here  the  following  with  refer- 
ence to  a  case  which  I  shall  cite  further 
on  : — 

If  a  river  is  not  of  itself  a  nighway  for 
commerce  with  other  states  or  foreign  countries, 
or  does  not  form  such  highway  by  its  con- 
nexion with  other  waters,  and  is  only  navigable 
between  different  places  within  the  state,  then 
it  is  not  a  navigable  water  of  the  United  States, 
and  the  Act  of  Congress  for  the  enrolment  and 
licence  of  vessels  does  not  apply. 

That  tends  further  to  answer  the  doubt 
of  the  honorable  member  (Mr.  Gordon). 
Then  I  find  another  case,  The  United 
States  versus  Coombs,  12  Peters,  72.  The 
report  says — 

Under  this  clause  Congress  possesses  the 
power  to  punish  offences  of  the  sort  enumerated 
in  the  9th  section  of  the  Act  of  1825.  The 
power  to  regulate  commerce  includes  the 
power  to  regulate  navigation  as  connected  with 
commerce  both  foreign  and  inter-state.  It 
does  not  stop  at  the  boundary  line  of  the  state 
nor  is  it  confined  to  acts  done  on  the  waters 
or  in  the  necessary  course  of  the  navigation 
thereof.  It  extends  to  acts  done  on  land 
which  interfere,  obstruct,  or  prevent  the  due 
exercise  of  the  power  to  regulate  commerce 
and  navigation  both  foreign  and  among  the 
states.  Any  offence  which  thus  interferes  with, 
obstructs,  or  prevents  such  commerce  and 
navigation,  though  done  on  land,  may  be 
punished  by  Congress  under  the  general  autho- 
rity to  make  all  laws  necessary  and  proper  to 
execute  its  delegated  constitutional  powers. 

I  think  the  two  passages  I  have  read  from 
Mr.  Hare's  well-known  volume  establish 
clearly  what  is  included  within  this  power 
to  regulate  commerce  among  the  different 
states,  and  with  foreign  countries,  and  to 
what  extent  in  the  exercise  of  that  power 
the  Parliament  would  be  entitled  to 
go,  not  only  to  maintain,  but  to  improve 
navigation.  I  want  to  make  these  things 
clear,  and  I  do  so  frankly  to  show  to  what 
extent  I,  for  one — and  I  hope  other  mem- 
bers from  New  South  Wales  will  go  with 
me — am  prepared  to  go  in  leaving  this] 
power  to  regulate  trade  and  commerce 
unlimited  in  its  widest  form,  only  making 
this  condition,  that  if  you  leave  untouched 
that  power  to  regulate  trade  and  com- 
merce, you  serve  the  whole  Commonwealth 


412 


Commomvealth  of 


[1  Feb.,  1898. 


Australia  Jiill. 


alike.  We  shall  then  leave  the  naviga- 
tion of  New  South  Wales  in  the  same 
position  as  the  navigation  of  every 
other  state  ;  that  is,  we  shall  have 
federal  control  of  navigation.  That  is  the 
position  I  take  up.  It  amounts  to  this: 
That  this  power  to  regulate  trade  and  com- 
merce is  so  large — that  the  powers  which 
can  be  conferred  by  itself  on  the  Parlia- 
ment by  its  legislation  are  so  suilicient  for 
the  regulation  of  navigation  and  all  matters 
relating  to  trade  and  commerce — that  the 
Commonwealth  can  want  no  greater  power 
with  regard  to  navigation.  I  shall  vote 
against  any  proposition,  any  sub-section, 
which  seeks  to  limit  in  any  way  the  power 
to  regulate  navigation  in  the  waters  of 
one  state  or  any  other  state.  I  claim  that 
it  must  be  co-extensive  with  the  limits  of 
the  Commonwealth.  If  you  make  the 
power  co-extensive  with  the  limits  of  the 
Commonwealth  you  can  only  justly  do 
that  by  leaving  this  power  of  regulating 
trade  and  commerce  untouched  and  unre- 
stricted. That  is  the  position  I  take  up 
with  regard  to  navigation.  In  order  to 
show  more  fully  what  this  navigation  is, 
I  would  cite  a  short  passage  from  the 
Daniel  Ball  case,  reported  in  10  Wallace, 
Supreme  Court,  U.S.,  page  563.  I  find 
these  words  : — 

This  was  an  appeal  to  the  Supreme  Court  of 
the  United  States.  The  first  question  pre- 
sented for  determination  was  whether  the 
steamer  was,  at  the  time  designated  in  the  libel, 
engaged  in  transporting  merchandise  and 
passengers  on  a  navigable  water  of  the  United 
States  within  the  meaning  of  the  Acts  of 
Congress. 

This  is  the  passage  of  the  decision  which, 
I  think,  will  be  found  material  under  the 
present  circumstances.  Upon  the  first  of 
these  questions  Mr.  Justice  Field,  speaking 
for  the  Full  Court,  said — 

Upon  the  first  of  these  questions  we  entertain 
no  doubt.  The  doctrine  of  the  common  law  as 
to  the  navigability  of  waters  has  no  application 
in  this  country.  Here  the  ebb  and  flow  of  the 
tide  do  not  constitute  the  usual  test,  as  in 
England,  or  any  test  at  all,  of  the  navigability  of 
[Mr.  Barton. 


waters.  There  no  waters  are  navigable,  in  fact, 
or,  at  least,  to  any  considerable  extent,  which 
are  not  subject  to  the  tide,  and,  from  this  cir- 
cumstance, tide  water  and  navigable  water 
there  signify  substantially  the  same  thing.  But 
in  this  country  the  case  is  widely  different. 
Some  of  our  rivers  are  as  navigable  for  many 
hundreds  of  miles  above,  as  they  are  below,  the 
limits  of  tide  water,  and  some  of  them  are  navi- 
gable for  great  distances  by  large  vessels,  which 
are  not  even  affected  by  the  tide  at  any  point 
during  their  entire  length.  A  different  test 
must  therefore  be  applied  to  determine  the 
navigability  of  our  rivers,  and  that  is 
found  in  their  navigable  capacity.  Those 
rivers  must  be  regarded  as  public  navigable 
rivers  in  law  which  are  navigable  in  fact, 
and  they  are  navigable  in  fact  when  they  are 
used  or  are  susceptible  of  being  used  in  their 
ordinary  condition  as  highways  for  commerce, 
over  which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and 
travel  on  water. 

Mr.  Symon. — Does  that  refer  to  inter- 
mittent or  continuous  navigation. 

Mr.  BARTON. — It  seems  to  me  that 
the  power  which  I  have  shown  exists  for 
regulating  trade  and  commerce  extends  to 
the  improvement  of  the  navigation,  and  it 
could  be  applied  to  rivers  with  an  inter- 
mittent flow. 

Mr.  Gordon. — What  would  be  the  case 
when  the  ordinary  condition  of  the  river 
is  that  it  is  navigable  only  for  half  the 
year? 

Mr  BARTON. — I  should  say  it  applies 
to  their  ordinary  condition  as  rivers,  not 
as  mere  chains  of  water-holes.  The  report 
goes  on  to  say — 

And  they  constitute  navigable  waters  of  the 
United  States  within  the  meaning  of  the  Acts 
of  Congress,  in  contradistinction  from  the  navi- 
gable waters  of  the  states,  when  they  form  in 
their  ordinary  condition,  by  themselves  or  by 
uniting  with  other  waters,  a  continued  highway 
over  which  commerce  is  or  may  be  carried  on 
with  other  states  or  foreign  countries  in  the 
customary  modes  in  which  such  commerce  is 
conducted  by  water. 

In  these  extracts  I  have  endeavoured 
to  show  how  large  a  power  I  am  willing  to 
concede  with  reference  to  the  navigation 
of  rivers,  but  I  claim  that  it  should  be  ex- 
tended to  the  navigation  of  all   navigable 
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waters  within  the  limits  of  the  Common- 
wealth. There  cannot  be  any  reason  of 
justice  why  they  should  be  limited  to 
rivers  which  only  concern  two  or  three 
states.  If  every  navigable  river  is 
?to  be  treated  alike,  and  to  be  under 
the  same  law,  then  let  that  law  apply 
to  its  fullest  capacity ;  and  subject  to  the 
necessary  result  of  the  interpretation  of 
the  question  of  what  is  a  navigable  stream 
at  a  particular  time,  let  all  this  be  a  matter 
which  shall  go  to  a  tribunal  far  better  than 
the  Commonwealth  Parliament  or  the  Par- 
liament of  a  state — because  either  of  these 
may  be  parties  to  a  dispute — the  tribunal 
which  alone  is  not  a  party  to  the  dispute 
— the  Federal  High  Court. 

Mr.  Lyne  — Would  not  that  mean  hand- 
ing over  the  whole  thing  1 

Mr.  BARTON. — It  would  mean  handing- 
over  the  navigation  of  the  rivers,  so  far  as 
they  are  navigable.  To  that  extent  I  am 
prepared  to  go.  In  giving  a  power  to 
regulate  trade  and  commerce,  you  are 
giving  a  power  to  regulate  navigation. 

Mr.  Glynn. — Have  you  denned  naviga- 
bility ? 

Mr.  BARTON. — I  have  endeavoured  to 
show  how  far  it  is  denned  by  the  extracts 
I  have  read.  They  show  that  a  stream, 
not  only  which  is  capable,  but  wThich  is 
susceptible,  of  navigation  is  a  navigable 
river  within  the  meaning  of  the  power  to 
regulate  trade  and  commerce. 

Mr.  Dobson. — Or  that  joins  with  other 
rivers  1 

Mr.  BARTON.— Yes.  When  I  come 
to  the  other  question  of  irrigation,  I 
come,  notwithstanding  my  desire  to  be 
absolutely  conciliatory,  to  a  point  which 
I,  as  representing  New  South  Wales,  can- 
not afford  to  concede.  As  I  have  said, 
I  would  vote  against  every  sub-section 
which  did  not  give  a  right  to  the  Common- 
wealth over  all  navigable  streams.  There 
must  be  no  singling  out  of  New  South 
Wales  rivers  or  of  Victorian  and  New 
South  Wales  rivers,  or  of  South  Austra- 
lian   and    New    South   Wales    rivers.      I 


should,  therefore,  vote  against  any  pro- 
position which  did  not  concede  the  whole 
right  of  navigation.  But  such  a  pro- 
position is  unnecessary,  because  the  point 
is  bodily  conceded  already.  I  must  say,  on 
the  question  of  irrigation,  that  I  regard 
that  as  a  provincial  right. 

Mr.  Holder. — So  it  is,  but  inter-state 
riparian  rights  is  another  question. 

Mr.  BARTON.— There  are  no  such 
things  as  between  two  states  when  one 
has  a  legal  right  and  has  not  con- 
sented to  surrender  or  restrict  it  in 
any  way  by  convention  qr  agree- 
ment. Any  actual  right  of  a  state 
to  the  waters  which  flow  through  its 
territory  cannot  be  voted  away  from  it 
excepting  by  its  own  consent,  and  there- 
fore in  the  absence  of  an  agreement  it  is 
beyond  contest  that  the  legal  right 
remains.  Mr.  Holder  said — "  We  have  a 
right  which  would  be  recognised  by  the 
Imperial  Government."  I  do_ not  think 
South  Australia  has  such  a  right,  and 
more  than  that,  if  my  memory  is  not  at 
fault,  I  have  an  indistinct  idea  that  some 
ten  or  eleven  }^ears  ago  a  reference  was 
made  from  South  Australia.  There  was 
an  appeal  by  correspondence,  and  they 
were  told  that  the  Imperial  Government 
could  not  interfere.  I  do  not  wonder 
then  that  Mr.  Reid  asked  Mr.  Holder 
how  much  he  would  take  in  cash  for  the 
right.  If  that  has  been  the  experience, 
I  do  not  suppose  the  thing  would  be  worth 
much  if  it  were  put  up  at  auction  or  offered 
for  sale  in  any  other  way.  But  then  we 
are  told  that  there  is  a  moral  right. 
I  cannot  concede  that  there  is  a  moral 
right.  Take  the  case  a  little  further,  and 
suppose  that  Queensland  were  engaged  in 
the  Convention.  Queensland  has  within 
her  territory  a  large  quantity  of  the  head- 
waters of  the  Darling  which  she  is  entitled 
to  use.  How  should  we  stand  if,  in  a 
Convention  like  this,  Queensland  being 
represented,  we  setup  against  Queensland 
the  same  claim  that  South  Australia  sets 
up  against  us  1 

Mr.  Higgins. — It  would  be  very  just. 
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Mr.  BARTON.— It  might  be  very  just 
for  a  man  to  ask  another  for  a  portion  of 
his  means,  but  the  other  would  be  entitled 
to  retain  what  he  had  got.  It  might  be 
just  to  ask  it,  and  if  the  other  man  were 
afflicted  with  a  peculiar  benevolence,  he 
might  grant  it.  But  who  gave  us  a  right 
to  come  here  and  be  benevolent?  We 
were  elected  to  represent  New  South 
Wales,  and  not  to  give  away  a  part  of  the 
patrimony  of  New  South  Wales. 

Mr.  Howe.— To  be  just? 

Mr.  BARTON.— Yes,  in  a  way  which 
recognises  all  legal  rights  as  sacred.  If 
you  are  going  to  base  the  Constitution 
upon  a  kind  of  justice  which  would  mean 
simply  generosity  to  South  Australia  it 
would  be  very  exceptional  in  its  character. 

Mr.  Higgins. — Supposing  that  Queens- 
land held  back  all  her  water  1 

Mr.  BARTON.  — If  she  did  we  should 
negotiate  with  her,  but  we  were  not  sent 
here  to  negotiate  about  our  provincial 
« rights.  We  were  sent  here  to  federalize 
I  those  things  which  are  in  their  essence 
!  federal.  The  application  of  the  water 
to  the  land  that  is  in  our  own  territory 
is  a  provincial  right,  and  we  have  no 
authority  to  make  it  the  subject  of  any 
federal  legislation.  Let  us  endeavour  to 
arrive  at  a  reasonable  adjustment.  Why 
not,  instead  of  South  Australia  claiming  to 
have  not  only  the  navigability  of  some  of 
these  rivers,  which  would  be  readily  con- 
ceded, but  also  the  use  of  the  water,  make 
an  adjustment  which  is  within  every  ratio 
of  law,  and  which  is  in  consonance  with 
federal  rights  1  Let  the  power  of  naviga- 
tion go  to  its  full  extent,  as  under  the 
provision  relating  to  trade  and  commerce, 
but  let  that  which  is  purely  provincial — 
the  application  of  your  own  water  to  your 
land — be  left  outside  the  compact. 

Mr.  Lyne. — How  would  that  affect  the 
water  in  the  tributaries  ? 

Mr.  BARTON.— It  might  enable  the 
Federation  at  some  points  to  build  up  the 
banks  so  as  to  improve  the  channel.  It 
would  permit  of  the  stopping,  not  of  the 
whole  stream,  but  of  one  or  two  or  several 
[Mr.  Barton. 


channels   in   order  that  the  others  might 
be  made    stronger.      Whether   it   would 
include  a  power  to  prevent  the  diminution 
of  the  water  in  any  tributary  is  another 
matter.      I  take  it — and  I  want  to  be  per- 
fectly frank — that  the  power  of  the  Com- 
monwealth to  keep  up  navigation  would 
be  limited  by  the  extent  of  the  legisla- 
tion which  it  enacted  itself.  It  would  have 
no  power  to  do  anything  under  this  pro- 
vision   unless   it   passed   an   Act,   and  it 
would  be  limited  by  that  Act.     Whether,* 
it  would   give    a   power   to   prevent   the 
diminution  of  the  flow   of  a  tributary  is 
a  difficult  question.     That  brings  me  back 
to  the  real  argument,  which  is  that  it  is 
for  the  Federal  Court  to  decide  to  what 
extent   the    legislation   of    the   Common- 
wealth is  within  the  powers  of  the  Consti- 
tution,  and  questions  of   that   kind   can 
only  be  decided  upon   the  passage  of  an 
Act  of  Parliament.     If  an  Act  is  passed 
dealing  with  navigation,  and  the  right  is 
given  to  prevent  the  taking  of  water  from 
any  tributary,  the  question   will  at   once 
arise  for  the  determination  of  the  Federal 
Court.    What  I  want  to  say  about  it  is  this : 
That  I  prefer  that  these  matters  should 
be  determined  in  that  way,  ratherjbhan  that 
they  should  be  determined  finally  either 
by  the  Parliament  of  the  Commonwealth 
or  the   Parliament  of   any    state.      This 
right    of    navigation  —  I     cannot    insist 
upon  it  too    much — is  a  right  which   is 
federal  in  its  nature,  and  it  must  be  main- 
tained to  the  extent  of  the  constitutional 
power  given  by  the  Federal   Court.     It  is 
impossible  to  suppose   that  the  Common- 
wealth would  so  exercise  it  as  to  destroy 
utterly  the  capacity  of  the  several  colonies, 
or  of  New  South  Wales,  to  use  water  for 
irrigation.     I  am    not  going   to   suppose 
that  the  right  will  be  exercised  to  that 
extent.     But  if  it  were  exercised    to  an 
extent  which  undoubtedly  interfered  with 
the  right  to  irrigate,  there  would  at  once 
be  a  matter  for  the  Federal  High  Court  to 
try.  The  course  which  puts  the  matter  in- 
to the  hands  of  the  High  Court  is  the  best 
course  for  us  to  adopt.     The  question  of 
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evidence  as  to  whether  a  river  was  navig- 
able, and  the  question  whether  legislation 
with  regard  to  that  navigability  unduly 
interfered  with  state  rights,  would  be 
questions  for  the  determination  of  the 
High  Court.  I  believe  that,  if  we  struck 
out  this  sub-section,  and  left  the  manage- 
ment of  trade  and  commerce  unrestricted, 
the  High  Court  is  the  tribunal  by  which 
all  disputes  would  be  decided. 

Mr.  Dobson. — Is  it  not  clear  that,  the 
navigation  of  the  Darling  not  being  con- 
tinuous, that  river  would  not  be  affected 
by  the  provision  in  sub-section  (1)? 

Mr.  BARTON.— No.  I  do  not  think 
"continuous"  means  continuous  in  point 
of  time  ;  it  means  continuous  by  way  of 
course.  It  is  a  word  which  applies  to  the 
course  of  the  river,  and  not  to  the  period 
during  which  it  flows.  I  wish  to  define 
the  position  which  I  occupy  with  regard 
to  this  question.  I  may  be  going  further 
than  some  of  my  colleagues  wish  to  go. 

Mr.  Isaacs. — Will  the  honorable  and 
learned  member  clear  up  a  doubt  which  is 
in  my  mind  1  Does  he  take  up  this  posi- 
tion— that  for  the  purpose  of  maintaining, 
and,  if  necessary,  of  improving  the  naviga- 
bility of  rivers,  he  agrees  that  the  Federal 
Parliament  shall  have  power  to  use  the 
waters  of  the  Darling,  even  though  this 
use  may  deprive  New  South  Wales  of 
some  of  the  water  for  irrigation  purposes  ? 

Mr.  BARTON.— I  agree  that  the  federal 
authorities  should  have  power  to  use  the 
water  to  enable  them  to  keep  up  the  navi- 
gability which  they  find,  and  to  improve 
it  to  the  extent  which  is  laid  down  in  the 
cases  to  which  I  have  referred.  That  may 
involve  some  detraction  from  the  use  of  the 
water  for  navigation  purposes,  but  to  that 
extent  I  must  go,  or  else  I  should  not  be 
honest  in  the  matter  of  federation.  I  want 
to  leave  the  whole  question  of  navigation 
to  the  laws  of  the  Federal  Parliament,  and 
I  wish  to  see  these  laws,  when  they  exceed 
the  rights  of  the  Commonwealth,  decided 
upon  by  the  Federal  High  Court.  I  think 
the  only  way  to  secure  that  is  to  strike 


out  the  sub-section.  We  want  in  this  Con- 
stitution to  secure  intercolonial  free-trade. 
We  all  admit  that  there  can  be  no  federa- 
tion without  intercolonial  free-trade,  that 
federation  is  idle  unless  between  state 
and  state  there  is  absolute  freedom  of 
commerce  and  intercourse.  We  propose 
with  respect  to  the  railways — and  I  hope 
we  shall  carry  out  the  proposal — to  con- 
stitute an  Inter-State  Commission,  which 
will  also  have  certain  powers  with  regard 
to  rivers.  All  the  powers  of  the  Inter-State 
Commission  will  be  summed  up  in  the 
maintenance  of  the  trade  and  commerce 
clauses  of  the  Constitution.  It  is  plain 
that  in  dealing  in  this  way  with  the  rail- 
ways, we  wish  to  provide  that  they  shall 
be  managed  so  that  there  shall  not  be  any 
such  preferential  rates  as  will  amount  to 
the  infringement  of  the  freedom  of  inter- 
colonial trade.  If  we  place  the  rivers  under 
the  same  commission,  ought  we  not  to 
leave  this  provision  in  its  widest  state,  so 
that  in  connexion  with  the  clauses  which 
apply  to  the  Inter-State  Commission  we 
may  be  sure  that,  whether  we  are  dealing 
with  railways  or  with  rivers,  entire  free- 
dom of  trade  between  the  colonies  shall 
be  preserved  ?  If  that  is  so,  and  if  it 
is  incident  to  the  freedom  of  trade  that 
the  channels  of  trade  should  be  kept  free 
— which  it  must  be — must  it  not  be 
clearly  the  right  of  the  federal  power  to 
control  navigation  1  Going  as  far  as  I  do 
in  this  matter,  I  feel  impelled  to  assert 
what  is  the  other  side  of  the  question,  the 
other  part  of  the  contention.  I  do  not 
anticipate  danger  from  the  fact  that  there 
will  be  one  authority — the  federal  autho- 
rity— which  will  control  navigation,  and 
another  authority — the  state  authority — 
which  will  control  irrigation,  because 
when  there  is  any  conflict  between  these 
authorities  the  Supreme  Court  will  settle 
it  quickly  and  finally.  In  this  respect  I 
have  no  fear.  But  the  claim  that  it  is  „-■ 
not  just  for  New  South  Wales,  not  to  take 
more  than  her  share,  as  it  is  called,  of  the 
waters  of  the  rivers  which  flow  through 
her  territory,  but  to  deal  with  them  as  she 
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pleases,  is  a  proposition  to  which  I  cannot 
assent,  and  that  is  why  I  think  it  is 
desirable  that  this  provision  dealing  with 
trade  and  commerce  should  be  accepted 
with  all  its  consequences,  and  in  its  full 
concession  to  the  federal  power.  But  to 
propose  that  anything  should  be  done 
beyond  the  adoption  of  such  a  provision  is 
to  interfere  with  the  rights  of  the  state 
which  1  represent,  and  which  I  have  no 
authority  to  give  up. 

Sir  George  Turner. — Do  they  ask  you 
to  go  beyond  that  ? 

Mr.  BARTON.— Yes.  If  South  Aus~ 
tralia  will  consent  to  the  striking  out  of 
this  sub-section,  and  to  the  throwing  out 
of  any  sub-section  except  that  dealing 
with  trade  and  commerce,  upon  which  the 
decisions  are  undeniable  and  amply  exten- 
sive, I  shall  be  content  with  that  solution 
of  the  difficulty ;  but  the  moment  the 
representatives  of  that  colony  set  up  a 
claim  to  the  use  of  the  waters  of  these 
rivers,  I  shall  oppose  it,  because  I  have 
not  received  the  permission  of  the  electors 
to  give  up  their  rights. 

Sir  George  Turner. — Can  you  not  put 
the  effect  of  these  decisions  into  the  Bill, 
so  as  to  satisfy  the  representatives  of 
South  Australia  1 

Mr.  BARTON.  — The  effect  of  these 
decisions  is  to  explain  the  meaning  of  the 
words  "trade  and  commerce,"  which  are 
identical  in  both  Constitutions,  and  the 
best  thing  to  do  is  to  repeat  the  words. 
Where  a  phrase  has  been  expounded  and 
made  clear  by  decisions  upon  principle, 
the  best  way  to  obtain  the  benefit  of  those 
decisions  is  to  adopt  that  phrase. 

Mr.  Gordon.  — Our  courts  would  not  be 
bound  by  American  decisions. 

Mr.  BARTON.— No;  but  it  would  be 
impossible  for  them  to  be  bound  by  the 
English  decisions  in  regard  to  the  naviga- 
bility of  rivers.  It  is  inconceivable  that  the 
High  Court  would  deny  the  applicability 
of  the  American  decisions.  I  think  every 
lawyer  will  agree  that  the  result  of  the 
decisions  of  the  High  Court  would  be  palp- 
able beforehand,  and  that  the  court  wrould 
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hold  that  the  power  to  control  navigation 
must  go  with  the  power  to  regulate  trade 
and  commerce. 

Sir  George  Turner.  —  The  Judges 
might  say  that  the  rivers  here  were 
(lif](.rent  from  the  American  rivers,  and 
therefore  their  decisions  might  differ  from 
the  American  decisions. 

Mr.  BARTON.— I  do  not  think  that 
would  be  said,  because  the  Judges  would 
be  shut  up  to  one  of  two  courses ;  they 
would  have  to  follow  either  the  American 
or  the  English  decisions.  It  is  incon- 
ceivable that  the  English  decisions,  under 
which  rivers  are  considered  navigable 
only  so  far  as  the  influence  of  the  tide  is 
felt,  would  be  considered  to  apply  here. 
The  evidence  would  make  such  a  decision 
impossible. 

Mr.  Isaacs. — The  decision  would  be 
upon  an  English  Act  of  Parliament. 

Mr.  BARTON.— Yes;  but  the  condi- 
tions would  make  the  American  decisions 
much  more  applicable  than  the  English 
decisions  ever  can  be. 

Mr.  Gordon. — The  difficulty  is  whether 
or  not  those  American  decisions  could  be 
applied  to  the  Darling. 

Mr.  BARTON.— That  is  what  I  am 
pointing  out.  The  court  would  have  either 
to  limit  the  definition  to  the  extent  of 
the  tidal  ebb  and  flow,  or  extend  it  to 
the  susceptibilities  to  navigation.  There 
can  be  no  question  as  to  what  they  would 
do  in  the  case  of  rivers  like  ours.  What 
I  suggest  is  that  there  is  a  course  open 
to  this  Convention  which  would  be  just, 
effective,  and  not  aggressive.  It  is  just, 
because  it  puts  the  matter  into  the  hands 
of  the  highest  tribunal  we  are  constitut- 
ing ;  it  is  effective,  because  the  decisions 
show  how  enormous,  and  yet  how  right 
and  federal,  the  power  is  that  I  suggest 
should  be  given.  It  is  not  aggressive, 
because  it  does  not  touch  the  right  of  any 
state  except  those  rights  which  we  claim 
here  to  federalize,  that  is  to  say,  such 
matters  as  trade  and  commerce  ;  it  treats 
all  the  rivers  alike  as  between  the  states. 
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Surely,  therefore,  it  is  the  best  proposi- 
tion yet  put  forward.  It  sends  the 
C  matter  to  the  best  arbiter,  the  best 
J  tribunal  we  have — our  own  High  Court, 
'■  which  we  have  decided  is  the  best — 
and  is  it  not  better  that,  instead  of 
having  conflicts  between  states,  instead 
of  having  discourteous  correspondence, 
there  should  be  a  means  created  whereby, 
if  you  adopt  this  course,  there  will  be 
a  constitutional  mode  of  settling  such 
questions  beyond  all  doubt,  and  for  all 
time  ?  I  recommend  this  decision  to  the 
Convention,  because  it  means  going  much 
further  on  the  question  of  navigation  than 
New  South  Wales  has  ever  offered  to  go 
before,  but  not  further  than  the  interests 
of  the  federal  power  require.  I  recommend 
it  because  it  conserves  to  New  South 
Wales  those  matters  which  belong  to  her 
as  a  province,  and  which  the  federal  power 
should  not  require  from  her,  because  they 
are  not  parts  of  the  federation.  This  is 
the  true  solution  of  the  difficulty,  and  if 
we  can  by  this  means  enable  the  proceed- 
ings of  the  Convention  to  go  on  to  their 
proper  close,  we  shall  do  a  great  benefit 
to  the  whole  of  Australia. 

Mr.  ISAACS  (Victoria).— I  desire  to 
make  some  observations  upon  this  ques- 
tion, but  I  feel  that  at  this  late  hour  it  is 
undesirable  for  me  to  do  so. 

Mr.  Barton. — I  will  move  that  the 
Chairman  report  progress. 

Mr.  ISAACS.— Perhaps  I  may  be  per- 
mitted to  say,  with  regard  to  the  obser- 
vations of  the  leader  of  the  Convention, 
that  I  understand  it  is  the  desire  of  South 
Australia  to  make  sure  that  the  decisions 
referred  to  will  apply  here,  and,  with  that 
view,  to  try  to  put  some  words  actually 
into  the  Constitution— I  think  we  have 
come  very  near  to  each  other  now — which 
will  carry  that  out.  To-morrow  I  shall  sug- 
gest for  the  consideration  of  the  Conven- 
tion some  words  which  I  have  here  in 
print,  which  will  be  circulated,  and  which, 
while  perfectly  fair,  will  even  insure  to 
.New  South  Wales  as  good,  perhaps  better, 
conditions  as  regards  her  own  powers  over 
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the  water  than  she  would  have  under 
those  decisions.  Of  course,  these  words 
are  subject  to  modification.  They  are 
only  to  be  proposed  with  a  view  to  insert 
a  principle,  and  to  make  sure  that  certain 
points  mentioned  in  the  course  of  the 
debate  will  be  definitely  settled. 

Mr.  Dobson. — Where  would  they  come 
in  1     Read  them. 

Mr.  ISAACS. — They  would  form  one 
of  the  powers  of  Parliament  in  sub-section 
(31)  of  clause  52.  My  amendment  reads 
as  follows : — 

The  navigability  of  rivers  which  by  them- 
selves or  in  connexion  with  other  rivers  are  in 
fact  permanently  or  intermittently  navigable 
for  trade  and  commerce  with  other  countries 
or  among  the  several  states.  But  so  that  no 
state  shall  be  prevented  from  using  any  of  the 
waters  of  such  rivers  for  the  purposes  of  con- 
servation and  irrigation  to  such  extent  as  in 
the  opinion  of  the  Inter-State  Commission  is 
not  unjust  or  unreasonable,  having  regard  to 
the  needs  and  requirements  of  any  other  state 
for  such  purposes. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move,  Mr.  Chairman,  that  you 
report  progress,  and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  five 
minutes  to  five  o'clock. 


WEDNESDAY,  2nd  FEBRUARY 

1898. 


Finance  Committee— Commonwealth  of  Australia  Bill- 
Western  Australian  Statistics. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

FINANCE  COMMITTEE. 
Mr.  LYNE  (New  South  Wales).— I  should 
like  to  know  when  we  are  likely  to  obtain 
the  report  of  the  Finance  Committee?  The 
time  is  going  on,  and  I  do  not  want  the 
question  of  finance  to  be  left  over  until 
the  last  few  days  of  the  Convention  and 
then  hurried  through.  It  is  a  very  impor- 
tant question,  and  if  it  is  possible  to 
obtain  the    committee's   report   now,  the 
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Convention  should  have  it.     If  we  cannot 

get  it  at  present  it  should  be  made  avail- 
able as  soon  as  possible. 

Mr.  BARTON  (New  South  Wales).— 
All  I  can  say  is  that  the  Finance  Com- 
mittee have  come  to  a  conclusion  ;  but  at 
a  conference  between  the  chairman  of 
that  committee  and  the  chairman  of  the 
Drafting  Committee  it  appeared  that  there 
were  one  or  two  questions  which  had 
arisen  incidentally,  and  on  which  further 
instructions  would  be  necessary.  The 
opinion  of  the  Finance  Committee  was 
taken,  and  from  the  information  given  to 
the  Drafting  Committee  it  seemed  that 
the  matter  had  given  rise  to  some  further 
questions,  which  would  have  to  be  settled. 
Honorable  members  will  understand  how 
difficult  it  is  to  give  precise  instructions 
to  the  Drafting  Committee,  and  how  one 
question  leads  to  another.  The  Finance 
Committee  will  have  to  hold  another 
meeting,  and  then  their  instructions  to 
the  Drafting  Committee  will  be  completed, 
and  the  clauses  will  be  drawn. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  sub-section  (31)  of 
clause  52  (Powers  of  Parliament),  which 
was  as  follows  : — 

The  control  and  regulation  of  the  navigation 
of  the  River  Murray,  and  the  use  of  the  waters 
thereof  from  where  it  first  forms  the  boundary 
between  Victoria  and  New  South  Wales  to  the 
sea. 

Mr.  ISAACS  (Victoria).— I  beg  to 
move — 

That  the  sub-section  be  omitted,  and  that  the 
following  be  inserted  in  lieu  thereof  : — 

The  navigability  of  rivers  which  by  them- 
selves or  in  connexion  with  other  rivers  are  in 
fact  permanently  or  intermittently  navigable 
for  trade  and  commerce  with  other  countries  or 
among  the  several  states.  But  so  that  no  state 
shall  be  prevented  from  using  any  of  the  waters 
of  such  rivers  for  the  purposes  of  conservation 
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and  irrigation  to  such  extent  as  in  the  opinion 
of  the  Inter-State  Commission  is  not  unjust  or 
unreasonable,  having ,  regard  to  the  needs  and 
requirements  of  any  other  state  for  such 
purposes. 

I  perceive  with  a  considerable  amount  of 
pleasure  and  satisfaction  what   seems  to 
me  to  be  an  approach  between  the  repre- 
sentatives  of    South    Australia   and   the 
representatives  of    New  South  Wales,  in 
regard  to  this  very  difficult  and  important 
question.     When  the  discussion  was  first 
opened   by    my    honorable    friend    (Mr. 
Gordon)  in  his   very  able  speech,  and  he 
was  answered  by  some  of  the  honorable 
members    from    New     South    Wales,    it 
appeared  that  the  distance  between  them 
was   very  great   indeed.     The   claims   of 
South   Australia   were   made   to   rest  on 
grounds  that  I  should  find  it  very  difficult 
to  support  to  their  full  extent.     I  must 
also  say  that  the  answer  given  by  New 
South  Wales  seemed  to  be  altogether  too 
uncompromising.      I  believe  I  am  correct 
in  stating  that  there  are  now  indications 
of    a    considerable    abatement    on    both 
sides  of  the  position  originally  taken  up. 
But  I  am  not  quite  clear  even  now  as  to 
the  extent   to   which   this  approach  has 
been  made.      At   first  it   appeared   that 
we  from   the  other  colonies  would   have 
to  take  up  the  very  unenviable  position 
of     arbitrators    between    altogether    un- 
willing  disputants,    but  I  believe,   and  I 
hope,  that  in   the  end  we   may  be  able 
practically  without  any  real  difficulty,  and 
perhaps     unanimously,  to     adopt     some 
scheme — whether  it  is  that  which  I  have 
suggested,  or  some  other — that  will  com- 
mend itself  as  being  the  best  obtainable 
for  both  colonies.     It  would  be  very  un- 
fortunate if  the  Convention  broke  up  with 
the  feeling  that  the  discussion  of  this  mat- 
ter had  only  eventuated  in  utter  disap- 
pointment and  soreness  to  both  sides.     I 
agree  with  those  honorable  members  who 
deplore  the  possibility  of  there  remaining 
any  source  or  point  of  friction — continu- 
ous friction — and  perhaps  eventually  ill- 
feeling,  which  would  deepen  as  time  went 
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on,  with  regard  to  this  question.  It  is 
important  that  we  should  deal  with  it  now 
to  some  extent,  and  that  we  should  do 
so  in  the  light  of  experience.  I  think, 
therefore,  that  I  shall  be  justified  in 
bringing  the  teachings  of  experience  a 
little  more  fully  before  the  Convention 
than  has  hitherto  been  done,  because  the 
future  of  Australia  may  depend  in  a  very 
large  measure  upon  the  course  we  adopt. 
I  regard  this  as  a  federal  question, 
and  it  is  on  this  ground  that  I  should 
hold  with  those  who  propose  to  deal  with 
it  here.  I  must  say  also  that  if  it  be- 
came necessary  to  decide  on  the  point,  I 
could  not  agree  with  Mr.  Gordon  and 
some  others  of  my  honorable  friends  from 
South  Australia  who  rest  the  claim  upon 
international  law.  Treating  it  as  a  matter 
between  utterly  independent  States,  I  am 
not  able  to  satisfy  myself  that  there  is 
any  such  thing  as  a  right  in  the  question. 
I  can  find  no  analogy.  1  have  looked 
again  at  the  various  authorities,  including 
the  very  excellent  work  of  Mr.  Hall,  to 
which  Mr.  Gordon  referred.  Mr.  Hall, 
we  know,  was  one  of  the  first  inter- 
national lawyers  of  Europe,  and  his 
death  has  left  a  gap  that  it  will  not  be 
easy  to  fill.  He  is  most  distinct  in  his 
opinion  that  no  such  right  exists.  It 
only  applies  to  navigation  at  the  best — to 
the  free  right  of  navigation.  But  even  as 
regards  that  point  he  rests  it  purely  on 
convention,  and  not  by  any  means  upon 
international  law.  He  is  followed  in  that 
view  by  another  recent  international 
lawyer,  Dr.  Walker,  of  Peterhouse  Col- 
lege, Cambridge,  and  a  few  words  from 
his  work  will  convey,  very  shortly,  but 
clearly,  what  I  believe  to  be  the  result  of 
the  later  international  law.  On  page  37 
of  his  Manual  of  Public  International 
Law,  1895,  he  says — 

These  various  Acts 

That  is,  treaties  and  negotiations. 

render  clear  the  fact,  to  which  the  remarks  of 
the  Russian,  Austro-Hungarian,  and  German 
representatives  at  the  Conference  of  Berlin  were 
calculated  to  draw  attention,   that,  although 


the  doctrine  of  the  freedom  of  navigation  of 
great  rivers  has  advanced  in  general  favour, 
the  new  order  has  arisen  by  virtue  of  particular 
treaty  entered  into  by  the  interested 'nations, 
not  by  the  outright  recognition  of  a  general 
law,  and  the  right  of  riparian  states  to  regulate 
the  traffic  has  been,  in  each  instance,  formally 
acknowledged.  In  no  case  have  we  witnessed  a 
recognition  of  any  natural  right  such  as  that 
which  the  United  States,  in  harmony  with  her 
earlier  Mississippi  experiences,  asserted  in  the 
navigation  of  the  St.  Lawrence  in  1824. 

At  the  conference  held  in  Berlin  in  1885, 
in  relation  to  the  African  rivers  the  Congo 
and  the  Niger,  although  Count  Bismarck 
did  assert  that  the  expectation  of  the 
states  to  have  free  navigation  through  the 
territories  of  other  riparian  states  had 
passed  into  the  domain  of  public  law,  his 
view  was  dissented  from  by  every  other 
representative  present.  We  may  take  it 
that  there  is  no  such  right.  There  is  un- 
doubtedly what  has  been  properly  called 
an  increasing  and  more  enlightened  policy 
of  permission  on  the  part  of  states  through 
which  rivers  pass.  There  is  a  disposition 
on  the  part  of  those  states,  for  their  own 
benefit,  as  well  as  for  comity  with  other 
nations,  to  permit  of  free  navigation 
through  their  territory,  not  only  of  the 
rivers,  but  also  now  of  some  of  their 
tributaries. 

Mr.  Barton. — That  is  navigation. 

Mr.  ISAACS. — Yes.  It  is  subject  to 
the  consent  of  the  nations,  and  it  is  limited 
purely  to  navigation,  and  I  may  say  that, 
even  as  regards  navigation,  the  somewhat 
freer  permission  that  was  granted  in  re- 
gard to  the  Elbe  and  another  river  by 
the  Congress  of  Vienna  in  1815  has 
been  departed  from,  and  the  rule  made 
more  rigid,  by  an  arrangement  under 
which  vessels  have  to  pay  customs  dues  at 
every  frontier  they  pass  on  the  river.  So 
far  as  this  claim  is  based  upon  inter- 
national law  or  natural  right  it  has  never 
been  admitted.  In  one  instance  it  was 
asserted,  as  a  matter  of  inherent  necessity 
and  of  natural  right,  by  the  United  States, 
in  regard  to  the  Mississippi,  in  relation  to 
Spain.  It  was  also  asserted  in  connexion  with 
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the  St.  Lawrence,  but  Great  Britain  never 
admitted  it,  and  when,  in  1854,  she  enf 
into  a  treaty  with  the  United  States  to  per- 
mit free  navigation  she  expressly  stipulated 
that  she  could  withdraw  that  permission 
whenever  she  chose.  It  was  only  in  1871, 
when  the  Geneva  arbitration  claims  arose, 
that  Great  Britain,  taking  that  noble  stand 
she  has  taken  on  many  occasions  of  offering- 
peace  to  the  world,  while  standing  firm 
when  occasion  demanded,  agreed  to  allow 
for  ever  the  free  navigation  of  the  St. 
Lawrence  to  the  people  of  the  United 
States.  Great  Britain  then  obtained  a 
corresponding  right  with  regard  to  the 
Yukon,  the  Stikine,  and  the  Porcupine 
Rivers,  now  celebrated  in  connexion  with 
Alaska.    These  were  mutual  concessions. 

Mr.  Barton. — All  you  can  say  to 
another  nation  is — "  Will  not  you  come  to 
some  agreement  1 " 

Mr.  ISAACS. — Yes,  and  the  mutual 
concessions  in  this  case  were  limited 
absolutely  to  navigation.  I  do  not  think 
any  one  could  put  his  hand  upon  any 
treaty  which  goes  beyond  that.  Pass- 
ing from  the  question  of  international 
law,  my  honorable  friend  (Mr.  Gordon) 
touched  upon  a  point  which  I  think  in- 
vites the  deepest  attention  of  the  Conven- 
tion from  another  aspect.  It  had  relation 
to  what  is  called  the  new  law  of  riparian 
rights  in  the  arid  area  of  America.  I 
believe  that  this  matter  has  hitherto  re- 
ceived an  all  too  limited  notice.  The 
question  is  one  which  offers  for  us  the 
most  interesting  consideration,  and,  as  a 
Convention  of  representatives  of  all  Aus- 
tralia, we  ought  to  pay  the  most  careful 
attention  to  the  experiences,  more  espe- 
cially of  late  years,  of  that  important 
region.  This  question  is  so  important 
that,  in  the  opinion  of  many  of  the 
greatest  statesmen  of  the  United  States, 
it  is  threatening  to  produce  a  peace- 
ful revolution  of  their  institutions.  It 
has  already  overturned  many  cherished 
ideas,  it  has  absolutely  reversed  the 
British  common  law  of  riparian  rights, 
and,  at  the  present  time,  it  is  setting  up 
[Mr.  Isaacs. 


a  series  of  problems  which  America  has 
yet  to  face.  The  pamphlet  of  one  of  her 
most  noted  writers  is  causing  a  demand  in 
some  quarters  for  a  revision  of  the  Con- 
stitution. 

Mr.  Deakix. — In  California  alone  the 
introduction  of  this  principle  of  the 
British  common  law  into  their  Constitu- 
tion cost  them  tens  of  millions  of  dol- 
lars. 

Mr.  ISAACS. — Yes ;  but  that  has  been 
altered.  The  United  States  is  almost 
equally  divided  by  the  100th  meridian  of 
latitude.  The  population  of  the  whole  ter- 
ritory is  about  70,000,000  people,  of  whom 
about  64,000,000  live  to  the  east  of  the 
100th  meridian,  while  the  remainder  live 
to  the  west  of  it.  In  what  are  known 
as  the  eastern  states,  we  nave  all  the 
civilization  of  Europe.  We  have  the 
institutions  that  we  know  in  British  com- 
munities— the  laws,  generally  speaking 
to  which  we  are  accustomed.  All  the  great 
problems  of  our  civilization  are  there. 
We  have  great  cities  with  their  social 
difficulties,  just  as  they  exist  in  the  British 
Islands,  and  the  conditions  are  becoming 
still  more  like  those  of  the  British  Islands 
every  day.  On  the  west  of  the  100th 
meridian  a  wholly  new  organization  of 
society  has  appeared.  It  is  true  the 
climate  is  varied  and  attractive,  that  they 
have  every  range  of  physical  condition 
from  Montana  on  the  north  to  New  Mexico 
on  the  south,  and  from  Nebraska  on  the 
east  to  California  on  the  west.  But  pro- 
lific as  the  soil  is,  diversified  as  the  climate 
is,  great  as  are  their  opportunities  in  many 
respects,  in  this  one  particular  they  are 
severed  from  the  civilization  of  the  east. 
The  region  is  arid ;  it  is  rainless. 

Mr.  Deakin. — Relatively. 

Mr.  ISAACS. — It  is  practically  rainless ; 
it  is  a  desert.  People  cannot  live  there — 
at  least  they  cannot  thrive  there  under 
the  conditions  which  prevail  in  the  eastern 
states.  The  difference  in  population  bears 
witness  to  that  fact.  A  tremendous 
strain  is  being  put  upon  the  United  States, 
both  constitutionally  and  socially,  by  this 
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very  fact.  Some  years  ago  an  attempt 
was  made,  and  with  success,  to  alter  these 
conditions.  In  the  west  there  are  some 
seventeen  states,  containing  800,000,000 
acres  of  arable  land,  from  10,000,000  to 
20,000,000  acres  of  which  have  been  re- 
claimed and  turned  from  a  parched  desert 
into  prolific  and  smiling  gardens. 

Mr.  Symon. — The  land  has  been  made 
to  blossom  as  the  rose. 

Mr.  ISAACS. — Yes.   Horticulture,  agri- 
culture,  and  pastoral  pursuits  are  being 
followed  with  a  greater  or  less  degree  of 
success.      This  country  contains  the  terri- 
tory to  which  my  honorable  and  learned 
friend  referred  the  other  day,  that  through 
which  the  Rio  Grande  and  its  tributary 
the  Pecos  flow.     I  am  not  going  to  refer 
to  the  great  work  which  has  been  done  by 
the  use  of  artesian  water  in  that  district ; 
I  wish  to  confine  my  remarks  more  parti- 
cularly to  the  irrigation  which  has  been 
carried  out  from  the  rivers     Under  the 
common  law  of  England,  as  we  know  it, 
the  riparian  owner  lower  clown  the  stream 
has  a  right  to  have  the  flow  of  water  above 
undiminished  to  any  appreciable  degree. 
The   upper  owner  must   not  pollute,    he 
must   not    obstruct,    and    he    must   not 
sensibly  diminish  the  flow  of  water.     In 
1848,  when  gold  discoveries  first  began  to 
attract  attention  in  California,  the  miners 
wanted  water  to  work  their  claims,   but 
they   found   that   the    exigencies   of    the 
situation  prevented  them  from  carrying 
on  their  work  and  developing  the  resources 
of  the  country  if  they  adhered  rigidly  to 
the  English  common  law  affecting  riparian 
rights.     They  therefore  set  up  their  own 
customs,  and  taking  water  from  the  rivers 
they  did   not   return   it  to  them.     Cases 
were   brought   into   the   courts,    and  the 
courts  immediately  said — "  We  cannot  be 
bound   by  the  customs  and  the  common 
law  of  England   in  this  respect,   because 
our   circumstances    are   wholly    different 
from  those  of  England.     In  England  the 
climate  is  moist,  and  is  well  supplied  with 
water,  in  fact  it  is  to  a  great  extent  over 
supplied  with  water.     The  problem  there 


is,  not  how  to  get  water,  but  how  to 
get  rid  of  it— how  to  drain  the  land. 
We  know  that  Drainage  Acts  have 
been  passed  there,  and  commissions 
have  been  appointed  to  inquire  into 
the  best  means  of  dealing  with  this  diffi- 
culty. But  when  we  come  to  California 
the  circumstances  are  wholly  reversed. 
The  problem  here  is  how  to  get  water,  how 
to  conserve  it,  and  how  to  conduct  it  on  to 
the  land."  They,  therefore,  held  that  the 
miners  were  entitled  to  use  the  water  of 
the  rivers  irrespective  of  the  claims  of 
those  below. 

Mr.  Glynn. — As  against  men  wTho  did 
not  want  to  use  the  water  lower  down. 

Mr.  ISAACS.— The  law  of  riparian 
rights  there  is  that  the  first  man  to  appro- 
priate the  water  has  first  claim  to  it. 

Mr.  O'Connor. — Is  that  fixed  by  judicial 
decision  or  by  statute  1 

Mr.  ISAACS. — It  has  been  fixed  in  every 
way.  It  was  first  fixed  by  the  recognised 
customs  of  the  miners  ;  it  was  then  ac- 
knowledged by  the  judicial  decisions  of 
the  state  courts.  It  has  also  been  acknow- 
ledged by  the  legislation  of  the  various 
states,  by  the  legislation  of  the  United 
States,  and  by  the  Supreme  Court  of  the 
United  States.  In  every  possible  way 
has  this  new  law  of  arid  America,  which  is 
the  only  law  which  would  have  led  to  its 
conquest — to  use  an  expression  employed 
the  other  day — been  acknowledged. 

Mr.  Douglas. — Does  it  not  apply  to 
mining  only  1 

Mr.  ISAACS.— No. 

Mr.  Douglas.  —  It  first  applied  to 
mining. 

Mr.  ISAACS. — In  California  it  arose 
out  of  the  requirements  of  the  miners,  and 
the  course  pursued  by  the  courts  of  Cali- 
fornia was  followed  by  the  courts  of  other 
states ;  and  a  law  based  upon  the  inherent 
necessity  of  the  situation  has  been  adopted 
thoughout,  I  believe,  the  whole  of  the  arid 
regions  of  America,  viz.,  the  western 
states. 

Mr.  Douglas.  —But  this  is  not  the  law 
of  America. 
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Mr.  ISAACS. — It  is  a  law  which  has 
application  not  only  to  mining,  but  which 
it  has  been  found  necessary  to  apply  to 
milling,  to  manufacturing,  to  horticulture, 
and  to  agriculture.  Without  it  the  great 
region  of  which  I  am  speaking  would  be 
uninhabitable,  and  one-half  of  the  United 
States  would  be  incapable  of  development. 
It  has  been  said — and  the  saying  is  one 
which  may  be  repeated,  because  of  its  ap- 
plicability to  a  great  part  of  Australia — by 
a  man  who  is  called  a  genius  in  regard  to 
these  matters — that  irrigation  is  not  a 
substitute  for  rain,  but  that  rain  is  a  sub- 
stitute, and  a  mighty  poor  one,  for  irri- 
gation. What  has  irrigation  done  for  the 
western  states  of  America1?  It  has  not 
only  made  occupation  and  development 
possible,  but  it  gives  certainty  of  pro- 
duction. 

Sir  William  Zeal. — What  has  all  this 
to  do  with  the  question  we  are  discussing  ? 

Mr.  Lyne. — The  honorable  and  learned 
member  is  arguing  in  favour  of  the  posi- 
tion taken  up  by  New  South  Wales. 

Mr.  ISAACS. — Irrigation  in  these  states 
has  given  certainty  to  the  operations  of 
the  farmers,  the  agriculturists,  and  the 
horticulturists. 

Mr.  Glynn. — The  law  that  the  honor- 
able and  learned  member  speaks  of  seems 
to  me  very  much  like  the  right  of  the 
first  robber. 

Mr.  ISAACS. — The  reason  why  I  am 
referring  to  this  matter  so  closely  is  that 
1 1  am  in  favour  of  putting  irrigation  before 
navigation.  I  think  that  the  Convention 
should  support  the  view  that  irrigation  has 
a  prior  claim  to  navigation,  so  far  as  the 
rivers  of  this  country  are  concerned. 
•  Mr.  Lyne. — The  honorable  and  learned 

member  has  not  made  that  claim. 

Mr.  ISAACS.— Yes  j  I  think  I  have. 

Mr.  Symon. — We  are  all  agreed  as  to 
the  general  principle,  but  there  are  excep- 
tions. 

Mr.  ISAACS. — I  want  to  point  out  why 
in  the  amendment  I  have  proposed  I  have 
placed  irrigation  before  navigation. 
[Mr.  Isaacs. 


Sir  William  Zeal. — The  diggers  in  this 
colony  have  been  doing  it  for  the  last  40 
years. 

Mr.  ISAACS.— The  position  is  simply 
this — I  believe  that  the  future  of  Aus- 
tralia may  depend  very  much  upon  the 
attitude  that  we  take  up  in  regard  to  this 
matter.  If  we  place  the  navigation  of  the 
Murray  and  of  the  Darling  before  irriga- 
tion we  may  be  doing  a  great  wrong 
against  the  future  development  of  the 
continent.  We  do  not  know  to  what  ex- 
tent the  water  may  be  required  for  irriga- 
tion. We  can  make  railways  and  roads, 
but  we  cannot  make  rivers.  We  can, 
however,  improve  the  rivers  that  we 
have,  and  I,  therefore,  want  to  make  a 
change  if  I  can  from  the  view  taken  in  the 
United  States  Constitution,  which  places 
navigation  first  and  leaves  irrigation  to 
the  states  to  do  as  they  please  about  it.  I 
should  like  to  point  out,  especially  to 
those  of  my  honorable  friends  who  have 
asked  me  how  these  facts  apply,  that  the 
law  of  first  appropriation  has  been  found 
a  necessary  one  to  adopt,  but  it  has  been 
modified  to  some  extent.  The  way  in 
which  it  has  been  modified  in  California  of 
later  years  is  this  :  Where  there  are  several 
persons  who  have  rights  of  irrigation,  or  to 
the  user  of  water  for  other  purposes,  it  has 
been  laid  down  that  the  use  must  be 
reasonable  as  between  themselves. 

Mr.  Gordon. — Hear,  hear;  that  is  the 
principle. 

Mr.  ISAACS. — In  the  case  of  Harris  v. 
Harrison,  93  California,  676,  it  was  de- 
cided by  the  Supreme  Court  of  California 
that  the  common  law  right  of  riparian 
ownership  which  prevails  in  British  com- 
munities has  been  modified  and  enlarged, 
so  as  to  secure  reasonable  user,  and  that  the 
reasonableness  of  the  user  depends  wholly 
upon  the  facts.  In  this  particular  case,  both 
the  plaintiff  and  the  defendant  required  the 
use  of  the  water  to  the  extent  of  the  full 
power  of  the  stream,  and  the  court  said, 
as  the  courts  have  said  in  other  cases — 
"We  must  apportion  these  rights  relatively, 
and  the  only  way  we  can  do  so  in  this  case 
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is  to  say  that,  at  certain  times,  the  plain- 
tiff shall  use  the  whole  force  of  the  water, 
and  at  other  times  the  defendant."  In 
other  cases  these  reasonable  rights 
have  been  adjusted,  not  by  time,  but  by 
quantity ;  but  in  all  cases  in  later  years, 
so  far  as  I  have  been  able  to  discover,  and 
as  late  as  1895,  the  courts  have  set  them- 
selves to  secure  a  reasonable  and  pro- 
portionate use  of  the  water. 

Dr.  Cockburn. — What  courts  does  the 
honorable  and  learned  member  refer  to — 
they  state  courts  or  the  Federal  Courts  ? 

Mr.  ISAACS. — The  state  courts.  I  may 
point  out  that  the  new  law  of  which  I  am 
speaking — the  western  states  law — has 
been  recognised  in  the  United  States 
courts,  and  I  may  mention  the  name  of  a 
case  in  which  it  is  so  recognised — Jennison 
v.  Kirk,  98,  United  States,  453. 

Mr.  Barton. — These  irrigation  laws  of 
the  states  are,  of  course,  untouched  by  the 
Constitution  ;  they  are  upheld. 

Mr.  ISAACS. — Of  course  they  are  up- 
held, but  the  United  States  law  has,  by 
various  alterations,  commencing  in  1886 
and  coming  down  as  late  as  1890,  recog- 
nised this  right  of  prior  appropriation.  I 
do  not  want  to  dwell  any  longer  on  this 
point  than  is  necessary,  but  I  want  to  urge 
that  the  new  law  has  been  recognised,  and 
that  its  reasonable  exercise  has  been  recog- 
nised. Now,  how  does  that  apply  here  ? 
If  we  merely  strike  out  sub-section  (31) 
and  leave  the  court  to  exercise  its  jurisdic- 
tion upon  the  first  sub- section  of  clause  52, 
it  means  undoubtedly  that  navigation  is  to 
be  the  prior  consideration,  and  it  means 
more  than  that,  as  far  as  I  can  judge,  be- 
cause it  means  that  as  long  as  a  state — 
say,  New  South  Wales — leaves  sufficient 
water  for  the  navigation  of  the  river,  it 
may  use  all  the  surplus  water  for  irrigation 
of  its  own  lands  without  regard  to  the 
claims  of  South  Australia.  I  do  not  think 
that  was  intended  by  my  honorable  friends 
from  New  South  Wales,  but  it  would,  I 
believe,  have  that  effect.  I  am  not  afraid 
%  of  putting  in  a  special  clause  to  carry  out 
what  I  believe  to  be  our  intention.  We  have 


already  limited  sub-section  (1)  in  a  way  in 
which  it  is  not  limited  in  the  United  States, 
by  making  special  references  to  customs 
and  excise,  navigation  and  shipping ;  and 
I  would  say  to  the  leader  of  the  Conven- 
tion that  we  ought  not  to  be  afraid  to  put 
in  another  clause  with  a  view  to  making 
this  matter  definite  and  certain.  "  Navi- 
gation and  shipping "  is  taken  from  the 
Canadian  Act.  It  is  specially  mentioned 
there  besides  trade  and  commerce,  but  the 
Canadian  Act  provides,  in  the  first  place, 
that  the  Dominion  Parliament  may  legis- 
late in  all  cases  whatsoever,  and  then, 
without  prejudice  to  the  generality  of 
that  power,  it  goes  on  to  enumerate 
certain  other  matters,  so  that  I  do  not 
think  that  the  mere  adding  another 
clause,  specifying  the  power,  would  in  any 
degree  depart  from  the  course  we  have 
already  adopted.  Now,  I  should  like  to 
say  this  that  I  would  not  have  urged 
another  suggestion  if  I  could  have  found, 
in  any  of  the  proposals  previously  made, 
something  that  would  have  met  my 
view  altogether.  Mr.  Symon's  suggestion 
comes  nearest  to  it,  but  I  think  that  that 
suggestion  would  leave  New  South  Wales 
just  as  it  is.  I  think  it  would  leave  New 
South  Wales  with  the  power  to  take  all 
the  water  that  it  requires  for  irrigation, 
irrespective  not  only  of  the  claims  of 
South  Australia  for  irrigation,  but  also 
of  the  claims  of  South  Australia  as  regards 
navigation. 

Mr.  Lyne. — And  you  want  to  take  that 
power  away,  I  suppose. 

Mr.  Symon. — I  do  not  think  my  amend- 
ment will  do  that. 

Mr.  ISAACS. — I  would  like  my  honor- 
able friend  to  consider  his  suggestion  from 
that  point  of  view.  What  I  think  is  fair 
is  this — we  should  vest  in  the  Common- 
wealth the  navigability  of  these  rivers. 

Mr.  Reid. — What  does  the  word  navi- 
gability mean  1 

Mr.  ISAACS.— I  should  say  that  it 
means  everything  connected  with  the  t 
navigability  of  the  rivers,  as  we  ordinarily 
understand  the  word. 
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Mr.  Reid. — That  shows  how  vague  the 
term  is. 

Mr.  ISAACS. — It  means  everything 
connected  with  the  maintenance  of  the 
navigability  of  the  rivers — their  improve- 
ment and  control. 

Mr.  Lynb. — And  of  the  tributaries  ? 

Mr.  ISAACS. — No,  only  rivers  that  are 
themselves  highways  of  commerce  for 
inter-state  intercourse. 

Mr.  Lyne. — How  about  the  tributaries 
that  carry  volumes  of  water  into  the  main 
river  1 

Mr.  ISAACS. — I  do  not  propose  to  touch 
them. 

Mr.  Lyne. — But  the  navigability  of  the 
rivers  depends  on  those  tributaries. 

Mr.  ISAACS.— Then  it  would  give  the 
control  of  them  which  the  Federation  has 
under  the  first  sub-section  of  clause  52  ;  it 
would  make  no  change  in  that  respect. 
But  still,  in  intrusting  the  navigability  of 
these  rivers  to  the  Federation  we  should 
place  irrigation  in  the  first  position,  and 
we  should  leave  each  state  to  exercise  its 
own  will  even  independently  of  navigation, 
so  far  as  regards  conservation  and  irriga 
tion,  and  limited  only  by  one  considera- 
tion, namely,  the  corresponding  require- 
ments and  rights  of  other  states. 

Mr.  Lyne. — That  is  no  consideration 
for  New  South  Wales. 

Mr.  ISAACS. — Well,  now,  I  am  sorry  to 
hear  that.  The  honorable  member  will 
see  that  the  rights  of  New  South  Wales 
will  be  preserved — the  powers  of  New 
South  Wales,  for  I  think  the  word  powers 
should  be  used  instead  of  rights  in  the 
honorable  member's  meaning.  New  South 
Wales  has  an  enormous  territory  covered 
by  these  waters,  compared  with  South  Aus- 
tralia. We  are, told  that  she  has  nearly 
150,000,000  acres  which  would  be  served 
in  a  greater  or  less  degree  by  the  River 
Darling  and  its  tributaries,  whereas  South 
Australia  has,  at  the  most,  500,000  acres 
that  could  possibly  be  irrigated  by  these 
waters,  and  if  we  take  those  figures  into 
consideration — showing,  as  they  do,  that 
New  South  Wales  will  have  a  claim  on 
\_Mr.  Isaacs. 


these  waters  about  three  times  as  great,  as 
far  as  extent  and  quantity  go,  as  South 
Australia — I  think  die  honorable  member 
will  see  that  New  South  Wales  is  giving 
up  very  little  indeed. 

Mr.  Clvxn. — That  is  not  the  case, 
though ;  you  are  talking  of  two  different 
things. 

Mr.  Lyne. — And  we  are  told  that  we 
cannot  exercise  that  right  or  power  of 
irrigation  without  the  consent  of  the  other 
states. 

Mr.  ISAACS. — The  honorable  member 
is  mistaken,  and  he  will  see,  on  reflection, 
that  I  am  endeavouring  to  support  the 
rights  of  New  South  Wales,  so  far  as  they 
are  consistent  with  the  rights  of  South 
Australia.  I  admit  that  New  South 
Wales  should  have,  and  has,  a  right  over 
irrigation  and  conservation.  That  is  ante- 
cedent to  the  right  of  navigation.  I  believe 
that,  as  in  the  states  of  America,  the 
settlement  of  the  land — the  development 
of  its  productive  power — should  be  the 
first  consideration  ;  but  I  cannot  shut  my 
eyes  to  the  fact  that  South  Australia  has 
an  equal  right  to  that  consideration,  and 
all  I  claim  is,  while  putting  irrigation  and 
conservation  in  the  first  rank  as  regards 
its  position  relatively  with  navigation,  I 
think  we  ought  not  to  shut  out  the  claims 
of  South  Australia,  which,  I  believe,  are 
legitimately  made  in  this  respect.  Why 
should  South  Australia  be  left  with  a  dry 
channel  1 

Mr.  Barton. — She  never  is. 

Mr.  ISAACS. — She  might  be,  as  far  as 
irrigation  is  concerned.  As  far  as  navi- 
gation is  concerned,  she  wTould  have  the 
power  to  navigate. 

Mr.  Lyne. — And  we  have  given  to  the 
Federal  Government  the  right  to  a  better 
river  than  South  Australia  has  now,  by 
water  conservation  at  the  head  of  the 
Murray. 

Mr.  ISAACS.— When  the  honorable 
member  urges  that  this  is  a  matter  en- 
tirely between  the  two  states,  and  not  a 
federal  question,  I  wonder  if  he  will  adopt 
that  ground  of  argument  on  the  question 
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of  railway  rates  to  the  Riverina  province  ? 
Will  he  say  that  that  is  a  federal  or  is  not 
a  federal  question'!  And  if  he  is  told 
that  Victoria  can  do  anything  she  likes 
on  her  own  railways  in  the  way  of  attract- 
ing trade  from  Riverina,  will  he  say — "  I 
acknowledge  that"? 

Mr.  Reid. — I  take  up  that  position. 

Mr.  Lyne. — So  do  I. 

Mr.  ISAACS. — It  is  not  the  position 
that  has  been  taken  up  hitherto. 

Mr.  Lyne. — You  should  not  carry  your 
special  railway  rates  into  New  South 
Wales. 

Mr.  ISAACS.— We  do  not  enter  New 
South  Wales  one  bit ;  we  simply  remain 
on  our  own  ground,  and  say,  with  regard 
to  certain  persons  and  certain  goods  that 
are  sent  there,  we  will  cany  their  goods  at 
a  certain  rate.  We  have  a  perfect  right 
to  do  that,  and  when  the  representatives 
of  New  South  Wales  say  they  are  going 
to  have  that  altered,  are  they  not  interfer- 
ing with  Victorian  rights  in  the  same  way 
as  they  are  now  talking  of  New  South 
Wales  rights  being  interfered  with  ? 

Mr.  Reid. — I  have  never  asked  for  any 
such  power  over  the  Victorian  railways. 
We  can  deal  with  them  ourselves. 

Mr.  ISAACS.— We  will  see  what  the 
representatives  of  New  South  Wales  will 
do,  when  we  come  to  the  sub-section  relat- 
ing to  the  railways,  about  putting  them 
on  the  same  basis.  I  think  the  railways 
should  be  dealt  with  on  a  federal  basis, 
and  that  it  would  be  a  most  unfederal 
action  to  refuse  to  have  them  dealt  with 
on  a  federal  basis.  But  the  question  of 
this  water  is  in  exactly  the  same  position. 
We  are  willing  to  let  the  free  course  of 
trade  prevail  between  the  various  colonies, 
as  regards  the  railways,  and  we  want  the 
natural  course  of  water  to  run  unimpeded. 

Mr.  Reid. — There  is  a  difference  between 
water  and  trade. 

Mr.  ISAACS.— Well,  I  cannot  sever  the 
two  in  considering  this  question.  The 
honorable  member  has  heard  the  leader  of 
the  Convention  state  the  law  most  dis- 
tinctly— law  which  has  been  followed  down 


to  as  late  as  1896  in  the  United  States 
in  Gibson's  case — that  the  question  of  this 
commerce  and  trade  is  inseparably  bound 
up  with  the  navigation  of  the  rivers.  Now, 
if  that  is  so,  how  do  the  representatives  of 
New  South  Wales  draw  a  distinction  be- 
tween rivers  as  a  highway  for  commerce 
and  railways  as  a  highway  for  commerce1? 
I  see  no  distinction  as  far  as  this  question 
is  concerned. 

Sir  William  Zeal. — The  one  is  naturally 
made  and  the  other  is  artificially  made. 

Mr.  ISAACS.— Well,  that  distinction  is 
certainly  artificial.  But  I  urge  on  my 
honorable  friends  who  base  their  claim  on 
the  ground  that  what  concerns  two  colo- 
nies directly,  and  only  two  colonies,  is  not 
a  federal  matter,  to  remember  that  argu- 
ment when  they  come  to  deal  with  the 
question  of  the  railways.  I  can  quite 
understand  their  position,  and  I  think  it 
is  a  legitimate  ground  to  take,  and  I  sym- 
pathize with  my  honorable  friends  from 
New  South  Wales  when  they  take  up  this 
ground,  that  what  they  claim  is  so  vitally 
important  to  New  South  Wales  that  they 
are  not  justified  in  giving  it  up  even  for 
the  sake  of  federation.  I  can  understand 
that  ground,  which  is  solid  ground — 
ground  that  we  cannot  approach,  ground 
that  we  cannot  contradict — if  NewT  South 
Wales,  which  has  free  power  to  say  "  Yes  " 
or  "  No  "  to  federation  when  this  Constitu- 
tion is  framed,  thinks  that  she  is  paying 
too  high  a  price  for  federation.  But  that 
is  another  question.  It  is  not  the  same 
question  as  saying  that  this  subject  is 
not  a  federal  matter.  To  my  mind  it 
is  a  federal  matter,  but  I  admit  that 
we  cannot  get  anything  into  this  Constitu- 
tion— anything  federal  or  otherwise — with- 
out the  assent  of  each  state  so  far  as  that 
state  is  concerned.  New  South  Wales  has 
a  perfect  right,  in  that  sense,  to  stand 
outside  this  Constitution,  and  say — "  No  ; 
if  this  Convention  insists  upon  that  as  a 
condition  of  federation,  New  South  Wales 
will  have  none  of  it." 

Mr.  Lyne.— Is  it  a  good  thing  to  risk 
that? 
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Mr.  ISAACS. — It  is  for  my  honorable 
friends  from  South  Australia  to  say 
whether  they  will  take  the  risk,  but  if 
the  question  is  put  fairly  and  squarely  to 
the  Convention,  I  feel  bound  to  say  that 
the  solution  I  have  suggested,  which  is  to  a 
large  extent  what  has  been  suggested  more 
or  less  definitely  before,  is  such  a  solution  as 
I  shall  feel  compelled  to  vote  for,  because  if 
we  are  obliged  to  take  up  a  position  which 
none  of  us  desire  to  hold — the  position  of 
arbiters  in  this  matter — we  must  simply 
vote  as  best  we  can  to  preserve  our 
chance  of  securing  federation,  and,  at  the 
same  time,  not  inflict  an  injustice  on  any 
one  state.  Now,  I  have  put  this  pro- 
posal before  honorable  members,  and  I 
should  just  like  to  point  out  how  it  oper- 
ates. The  first  portion  of  it  gives  to  the 
Federation  the  navigability  of  rivers  which 
by  themselves,  or  in  connexion  with  other 
rivers,  are  in  fact  permanently  or  inter- 
mittently navigable  for  trade  and  com- 
merce among  the  several  states.  That 
would  include  the  Murray  and  also  the 
Darling,  because  the  Murray  by  itself,  and 
the  Darling  in  connexion  with  the  Murray, 
would  be  permanently  or  intermittently 
navigable  for  trade  and  commerce  among 
the  several  states.  If  it  stopped  there, 
I  should  say  it  would  bear  out  the  con- 
struction which  the  leader  of  the  Conven- 
tion put  yesterday.  I  think  it  would 
amount  to  nothing  more  or  less  than  a 
proposal  entirely  within  the  first  sub- 
section of  clause  52. 

Mr.  Kingston. — But  making  it  clearer. 
Mr.  ISAACS.— I  do  not  know  that  it 
makes  it  clearer  except  for  this,  that  we 
do  not  know  whether  our  courts  will  take 
the  same  view  ;  we  cannot  predicate  that. 
We  have  British  courts  here,  and  a  cer- 
tain line  of  decisions,  and  we  are  not  sure 
that  our  courts  will  follow  the  course 
adopted  in  the  United  States. 

Mr.  Lyne. — If  we  are  prepared  to  put 
up  with  such  a  risk  as  that,  don't  you 
think  that  the  others  should  also  be  pre- 
pared to  take  a  risk? 

Mr.  Kingston. — Why  risk  anything  ? 
[Mr.  Isaacs 


Mr.  Lyne. — Why  risk  anything  which 
South  Australia  wants?  You  are  ready  to 
risk  everything  which  New  South  Wales 
wants, 

Mr.  ISAACS. — I  do  not  say  that  you 
should  take  any  risk  at  all.  The  worst 
which  can  happen  to  you  is  that  the  courts 
should  not  follow  that  line  of  decisions, 
and  if  they  did  follow  that  line  of  decisions, 
it  would  be  all  the  better  for  New  South 
Wales. 

Dr.  Cockburn. — Have  we  not  taken  it- 
out  of  the  purview  of  the  courts  by  vesting 
it  in  the  Inter-State  Commission  1 

Mr.  Barton. — The  difficulty  I  find,  Mr. 
Isaacs,  is  that  if  you  carry  a  sub-section 
like  the  first  part  of  your  proposal  it  may 
have  a  very  considerable  effect  on  the 
legal  construction  of  the  trade  and  com- 
merce sub-section  afterwards  in  other  par- 
ticulars. 

Mr.  Wise. — That  is  the  real  danger. 
Mr.  ISAACS. — I  have  been  looking  at 
that,  but  the  same  danger  applies  to  the 
provision  relating  to  customs  and  excise, 
because  they  are  included  in  the  first  sub- 
section, too. 

Mr.  Barton. — Very  slightly.  In  the 
American  Constitution  there  is  the  pro- 
vision to  lay  and  collect  taxes,  but  here,  as 
in  Canada,  we  are  splitting  it  in  two — 
putting  the  power  to  impose  customs  and 
excise  in  one  sub-section,  and  the  power 
to  raise  money  by  any  other  mode  or 
system  of  taxation  in  another. 

Mr.  ISAACS. — My  honorable  friend  is 
right,  and,  if  my  recollection  is  right,  it 
agrees  with  his  recollection  as  regards 
Canada.  But  there  is  this  important 
distinction  in  the  Canadian  Act.  It  gives 
absolute  powers,  and  then  it  goes  on  to 
specify  certain  particulars,  but  says  that 
they  are  not  to  prejudice  the  generality 
of  the  main  object  of  the  clause. 
Mr.  Barton. — That  is  true. 
Mr.  ISAACS.— That  makes  all  the 
difference.  You  may  strike  out  every 
one  of  the  particularized  subjects  in  the 
Canadian  provision  and  still  have  them 
there  by  virtue  of  the  general  words,  but 
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we  are  not  doing  that.  We  are  following 
the  United  States  precedent  of  enumerat- 
ing the  powers.  Therefore,  if  you  put  in 
the  trade  and  commerce  power 

Mr.  Barton. — It  is  all  in  one  sub- 
section in  the  Canadian  Act. 

Mr.  ISAACS. — The  power  to  raise  money 
by  any  other  mode  or  system  of  taxation 
we  have  put  in  a  separate  paragraph  in 
the  Bill. 

Mr.  Barton. — That  is  practically  the 
same  as  the  United  States  provision  to 
lay  and  collect  taxes. 

Mr.  ISAACS.— That  is  a  different  sub- 
section. The  "regulation  of  trade  and 
commerce  "  is  the  power  under  which  the 
regulation  of  customs  and  excise  between 
the  states  takes  place,  and  that,  therefore, 
would,  in  our  Constitution,  include  any 
other  sub- section  relating  to  customs  and 
excise ;  but  we  have  taken  the  precaution 
to  set  it  out  specifically.  Having  done 
that,  we  therefore  are  departing  from  the 
principle  of  keeping  everything  in  one 
sub-section. 

Mr.  Kingston. — We  have  done  that 
with  navigation  and  shipping  too. 

Mr.  ISAACS. — I  am  not  sure  that  we 
have  not  done  it  with  some  other  things  ; 
but,  at  all  events,  I  do  not  think  that  that 
consideration  ought  to  outweigh  the  de- 
sirability of  meeting  the  views  of  South 
Australia  in  this  respect,  and  putting,  as 
far  as  we  can,  by  a  lot  of  decisions,  ex- 
press and  explicit  words  into  the  Consti- 
tution which  will  satisfy  the  desires  of  a 
colony  that  regards  this  matter  as  of  the 
highest  importance. 

Mr.  Kingston. — You  can  expressly  de- 
clare that  it  shall  not  limit  the  effect  of 
the  general  words. 

Mr.  ISAACS. — Yes,  you  can.  Then  my 
amendment  goes  on  to  provide  that  irriga- 
tion should  take  the  first  position , 

but  so  that  no  state  shall  be  prevented  from 
using  any  of  the  waters  of  such  rivers  for  the 
purposes  of  conservation  and  irrigation  to  such 
an  extent  as  in  the  opinion  of  the  Inter-State 
Commission 


Of  course,  you  can  substitute  any  other 
body  you  choose  for  the  commission, 
and  you  can  add  words  such  as  "any 
other  body  created  for  that  purpose  by 
the  Federal  Parliament."  That  expression 
is  only  put  in  as  a  suggestion.  I  am  sure 
the  Drafting  Committee  would  carry  out 
the  views  of  this  committee  in  that  re- 
spect, as  they  have  so  kindly  done  in 
every  other. 

is  not  unjust  or  unreasonable,  having  regard 
to  the  needs  and  requirements  of  any  other 
state  for  such  purposes. 

I  understand  that  some  honorable  mem- 
bers have  some  difficulty  about  these  last 
words.  I  would  point  out  that  unless 
these  last  words  are  put  in  South  Aus- 
tralia will  have  no  guarantee  whatever, 
because  it  would  mean  that  any  state — 
that  would  be  New  South  Wales  in  the  first 
place — might  take  the  waters  to  such  an 
extent  as  would  not,  in  the  opinion  of  the 
Inter-State  Commission,  be  unjust  or  un- 
reasonable, having  regard  of  course  only 
to  the  question  of  navigation. 

Mr.  Lyne.  —  Do  you  take  away  the 
whole  power  of  New  South  Wales,  and 
give  it  to  the  Inter-State  Commission  1 

Mr.  ISAACS. — My  honorable  friend 
either  has  not  followed  me 

Mr.  Douglas. — You  cannot  satisfy  him. 

Mr.  ISAACS.— Very  well. 

Mr.  Lyne. — Why  not  take  the  whole 
thing  at  once  1 

Mr.  ISAACS.  —  Then  the  last  words 
are  intended  to  protect  the  reasonable  and 
proportionate  rights  of  South  Australia, 
and  the  position  would  be  simply  this : 
Directly  this  Constitution  went  into  opera- 
tion every  state  could  take  as  much  water 
as  it  pleased  for  conservation  and  irri- 
gation ;  New  South  Wales  could  take 
whatever  she  wanted,  and  if  South  Aus- 
tralia complained  they  would  go  before 
the  Inter- State  Commission,  and  that  body 
would  say  whether  New  South  Wales  was 
taking  more  than  her  fair  share.  If  New 
South  Wales  was  not  taking  more  than 
her   fair   share,    having   regard    only    to 
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South  Australia's  needs  for  similar  pur- 
poses, she  would  be  uninteriVml  with, 
and  the  Federation  itself  could  not  come 
in  and  stop  New  South  Wales  from  taking 
the  water,  simply  on  the  ground  that  it 
was  interfering  with  navigation 

Mr.  Symon. — The  last  part  of  your 
amendment  seems  to  disregard  the  needs 
and  requirements  of  the  state  from  which 
the  water  comes.  Would  it  not  be  better 
to  say  "  having  regard  to  the  needs  and 
requirements  "  of  all  states  interested  1 

Mr.  ISAACS.— That  is  a  matter  of 
wording.  I  am  quite  willing  to  adopt 
any  verbal  alteration ;  I  am  only  trying 
to  explain  the  principle  of  the  amend- 
ment, but  as  to  the  wording  of  it,  I  am 
quite  willing  to  fall  in  with  the  views  of 
my  honorable  friend,  if  he  thinks  that 
any  other  form  of  words  will  better  meet 
the  idea  I  have  endeavoured  to  interpret. 

Mr.  Wise. — Has  the  honorable  member 
considered  how  far  his  amendment  will 
or  will  not  confer  rights  to  the  tributaries 
to  navigable  streams  1 

Mr.  ISAACS.— I  do  not  think  it  would 
go  beyond  the  rivers  which  are  in  fact 
permanently  or  intermittently  navigable. 

Mr.  Lyne. — Did  not  you  say  that  it 
would,  where  the  flow  was  sufficient  to 
stop  the  navigability  1 

Mr.  ISAACS.— No.  I  have  said  all 
along  that  there  should  be  no  such  control 
over  anything  but  the  rivers  which  are  in 
fact  navigable. 

Mr.  O'Connor. — That  is  according  to 
the  honorable  member's  definition,  which, 
of  course,  would  include  the  Darling. 

Mr.  ISAACS.— It  would  include  the 
Murray  and  the  Darling ;  it  would  include, 
of  course,  every  river  running  to  the 
coast. 

Mr.  Barton. — Is  your  construction  of 
that  that  the  waters  of  the  tributaries 
could  be  taken  by  a  state  into  which  they 
ran,  to  any  and  every  extent  ? 

Mr.  ISAACS.— I  think  that  the  waters 

of  the  tributaries  could   be  taken  to  any 

extent   for  the  purposes    of   conservation 

and  irrigation  ;  subject,  ^f  course,  to  this, 

[Mr.  Isaacs. 


that  the  power  to  control  navigation  would 
come  in. 

Mr.  Reid.  — That  isJthe  whole  difficulty. 
Will  my  learned  friend  allow  me  to  put 
this  point  to  him  ? 

Mr.  ISAACS.— Certainly. 

Mr.  Reid. — On  the  Darling  there  are 
some  irrigation  schemes  going  on ;  the 
river  is  running  low,  and  it  is  perfectly 
clear  that  if  these  irrigation  schemes  are 
continued  it  will  cease  to  be  navigable. 
Now,  would  not  the  Federal  Parliament 
have  the  power  of  stopping  these  irrigation 
works  in  order  to  maintain  the  naviga- 
bility of  the  Darling  ? 

Mr.  ISAACS.  —  No,  not  under  my 
amendment. 

Mr.  Barton. — It  would  have  the  power 
to  legislate  in  such  a  way  as  to  prevent  that. 

Mr.  Reid. — Have  you  any  objection  to 
make  that  clearer,  if  there  is  any  doubt 
about  it  ? 

Mr.  ISAACS.— No. 

Mr.  Reid. — I  think  I  can  suggest  some- 
thing which  will  make  that  clearer. 

Mr.  ISAACS. — I  shall  be  very  glad  to 
accept  anything. 

An  Honorable  Member. — That  is  what 
he  does  not  want. 

Mr.  Reid. — If  it  is  to  be  accepted,  I 
shall  endeavour  to  make  it  as  clear  as 
possible. 

Mr.  ISAACS.— I  thought  I  had  made 
this,  at  all  events,  clear,  that  irrigation  was 
to  be  the  first  consideration,  and  making 
it  the  first  consideration  I  stated — and  I 
wish  to  repeat  that  my  intention  is,  and 
I  hope  the  words  I  have  put  here  embody 
that  idea — that  if  New  South  Wales  and 
South  Australia  and  Victoria  are  in  accord 
as  to  the  quantity  of  water  to  be  taken 
for  irrigation  by  each  respective  state,  the 
claims  of  the  Federation  over  the  navi- 
gability should  be  subordinate  to  the  state 
claims.  I  think  that  will  meet  every 
reasonable  demand  on  the  part  of  the 
colonies.  I  hope  some  such  scheme  will 
be  adopted.  I  think,  as  I  said  before,  it 
is  essential  to  the  future  development  of 
Australia ;  and  if  that  can  be  done  by  any 
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form  of  words,  I  care  not  in  what  form,  I 
shall  be  glad  to  give  any  such  proposal 
my  support. 

Mr.  McMILLAN  (New  South  Wales). 
— I  should  be  very  sorry,  after  the  long- 
debate  on  this  very  important  question,  to 
add  to  it  anything  which  was  not  abso- 
lutely necessary.  I  shall  try,  in  the  few 
remarks  I  intend  to  make,  not  to  repeat 
any  of  the  arguments  wThich  have  been 
used.  I  have  very  carefully  considered  all 
the  numerous  amendments.  I  have  also 
considered  the  latest  amendment  by  my 
learned  friend  (Mr.  Isaacs),  and  I  listened 
with  great  pleasure,  as  far  as  I  could 
understand  it,  to  his  very  able  speech,  full 
of  erudition  and  legal  ability.  But  it 
seems  to  me  that  we  are  no  nearer  the 
question  than  wre  were  when  we  started. 
After  all,  it  is  well  for  us  to  get  at 
the  facts  of  this  case.  It  is  well 
enough  to  wander  over  the  universe, 
it  is  well  enough  to  tell  us  the  law  of 
riparian  rights,  but  it  is  to  me  a  matter  of 
such  practical  importance  that  I  want  to 
see  the  solid  ground  on  which  I  am  stand- 
ing ;  I  want  to  grasp  absolutely  the  facts 
of  the  case  and  to  hold  them.  Let  us 
look  at  the  case  again.  We  have  a  stream 
called  the  Murray,  and  with  regard  to  the 
navigation  of  that  river  and  the  use  of  its 
waters  we  are  all  more  or  less  agreed. 
The  principal  matter  in  contention  now  is 
the  question  of  dealing  with  the  Darling, 
and  we  have  had  some  very  profound  argu- 
ments making  an  analogy  between  the 
personal  right  of  individuals  in  one  state, 
and  urging  that  those  rights  should  be 
construed  as  practically  extending  into 
other  states ;  but  I  will  ask  honorable 
members  to  look  at  the  facts.  Is  there 
any  analogy  between  the  position  of  a 
settler  taking  wrater  from  the  Murray 
east  of  Wentworth  and  interfering  with 
a  settler  further  west,  and  the  posi- 
tion of  a  settler  taking  water  from  the 
Darling,  say  100  or  200  miles  up  ?  There 
is  some  analogy,  but  there  is  no 
close  analogy.  Here  you  have  a  river 
which   is  navigable  only   during   certain 


times  of  the  year,  and  which  in  some  years 
is  not  navigable  at  all.  This  river  runs  at 
right  angles  into  the  Murray.  If  it  was 
the  main  stream  of  the  Murray,  though 
it  was  called  by  another  name,  I  could 
very  well  understand  a  great  deal  of  the 
arguments  which  have  been  used.  But 
it  is  not  the  main  stream  of  the  Murray, 
and  it  is  very  clear,  even  from  the 
arguments  of  my  learned  friend  (Mr. 
Isaacs),  that  if  the  question  of  irrigation 
and  conservation  of  water  is  an  antecedent 
right  to  that  of  navigation,  it  is  absolutely 
necessary  that,  for  the  purposes  of  our 
state,  the  waters  of  that  stream — running 
not  for  100  or  200  miles,  but  for  at  least 
1,500  miles,  meandering  through  a  large 
portion  of  our  territory — should  be 
kept  inviolate.  Now  I  come  to  the  real 
part  which  is  at  issue  We  have  had 
a  lot  of  amendments,  all  trying  to  get 
over  an  absolutely  insuperable  difficulty. 
With  a  great  deal  of  refinement,  the  hon- 
orable member  who  has  just  sat  down,  in 
his  speech  (in  which  to  me  the  issue  was 
very  largely  clouded),  said  in  one  breath 
that  he  considers  irrigation  paramount; 
but  he  said  in  the  next  breath,  that  if  you 
give  the  right  of  navigability,  you  must 
give  the  right  on  every  stream  and  every 
tributary.  There  is  no  getting  away  from 
that.  If  the  right  of  navigation  is  given 
to  the  Federal  Parliament,  which  will  be 
the  paramount  power  on  this  continent, 
you  must  give  by  implication  the  right  to 
impound  the  waters  right  throughout  the 
whole  system.  There  is  no  question  about 
it.  If  we  are  to  have  clear  definitions  in 
this  Constitution,  what  is  the  good  of 
introducing  any  one  of  these  different  pro- 
posals, which,  after  all,  leave  the  matter  as 
it  was  before ;  not  merely  leaves  it  as  it 
was  before,  but  practically  by  implication 
gives  over  the  whole  of  the  rights  to  the 
Federal  Parliament.  Now,  we  simply 
hold  this,  that  in  the  first  place,  the 
Darling  .River  is  not  the  main  body  of 
the  Murray  Paver,  which  we  have  already 
agreed  to  give  over  to  the  Federal  Parlia- 
ment.    We  hold  that  it  is  essentially  a 
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New  South  Wales  stream  in  every  respect, 
and  that  it  is  essential  to "  the  future 
development  of  New  South  Wales,  without 
which  navigation  is  of  no  use.  We  hold 
that  that  stream  should  be  kept,  if  neces- 
sary, absolutely  for  our  purposes.  I  was 
derided  by  some  honorable  members  and 
by  the  press  for  saying  that  if  you  reduce 
the  thing  to  an  extreme  argument  we  had 
an  absolute  right,  under  certain  con- 
ditions of  drought,  to  take  every  drop  of 
water  out  of  the  Darling  River.  I  say 
that  anything  placed  in  this  Constitution 
which  does  not  clearly  and  effectively  give 
us  that  right  gives  us  no  right  at  all. 

Mr.  Higgins. — That  will  not  be  given 
to  you. 

Mr.  McMILLAN. —  Is  there  to  be  no 
friendly  negotiations  between  the  Federal 
Government  under  this  Constitution  and 
the  states  Governments  1  Is  there  to  be 
no  possibility,  when  any  right  seems  to 
be  impaired  or  any  unfriendly  act  seems 
to  be  done,  for  the  Federal  Government 
to  deal,  by  negotiation,  with  the  states 
Governments  1  I  have  no  doubt,  myself, 
that  in  the  years  to  come  there  will 
be  large  schemes  to  render  navigable 
the  Darling  River,  but  when  these 
schemes  are  propounded,  interfering  as 
they  probably  will  with  contracts  of  the 
state,  interfering  with  the  enormous  ex- 
penditure by  private  individuals,  there  will 
have  to  be  some  quid  pro  quo  given  if  the 
inherent  rights  of  New  South  Wales  are 
sacrificed  for  the  benefit  of  the  wnole  com- 
munity. But  before  we  know  what  we  are 
doing  and  what  these  rights  are — before 
we  know  what  the  conditions  of  irrigation 
and  water  conservation  may  be  in  the 
future — we  are  asked  now  absolutely  to 
render  it  impossible  for  New  South  Wales 
to  retain  her  own  rights  and  assets.  Now 
I  come  to  the  question  of  the  first  sub- 
section of  clause  52.  With  all  due  defer- 
ence to  my  honorable  friends  who  know 
more  of  the  legal  aspect  of  the  question 
than  I  do,  I  say  distinctly  that  if  that  car- 
ries with  it  the  right  to  insure  the  naviga- 
bility of  the  different  rivers,  and  if  that 
[Mr.  McMillan 


right  carries  with  it  the  right  to  interfere 
with  the  Darling,  then  it  is  not  sufficiently 
satisfactory  for  us.  tt  is  our  sacred  duty' 
in  this  Convention,  by  every  possible 
means,  to  prevent  litigation  in  future. 
Mere  litigation  on  matters  which  every-, 
body  allows  remains  with  one  power  or 
the  other,  especially  with  the  Common- 
wealth, is  a  matter  of  no  importance,  but 
it  is  very  different  in  any  matter  which 
would  create  friction  between  the  states, 
and  perhaps  paralyze  federation  at  its  very 
base,  because  you  are  dealing,  if  I  may  be 
allowed  to  say  so,  with  the  strongest  .and 
most  populous,  and,  at  any  rate  at  pre- 
sent, the  wealthiest  colony  of  the  group. 
Any  danger  arising  out  of  any  looseness 
of  expression  in  this  Constitution  which 
would  bring  about  friction  between  that 
great  power  New  South  Wales  and  the 
rest  of  the  Commonwealth  would  be  abso- 
lutely deplorable. 

Sir  George  Turner, — Is  the  power  of 
the  Commonwealth  to  be  overlooked  ? 

Mr.  McMILLAN. — There  is  no  use  my 
honorable  friend  saying  that ;  I  am  only 
pleading  for  clear  definitions.  I  am  not 
going  to  threaten  what  New  South  Wales 
will  do.  Whatever  we  agree  to  by  a 
majority  in  this  Convention,  I  will  try  to 
get  the  Bill  passed  in  my  own  colony. 
We  have  to  frame  the  Bill,  and  things  have 
to  be  determined  ultimately  by  a  vote. 
But  I  say  it  is  a  crime  for  us  to  attempt 
to  leave  any  matter  of  such  enormous  im- 
portance without  an  absolutely  clear  and 
satisfactory  definition. 

Mr.  Ltne. — It  will  be  very  difficult  to 
get  the  Bill  accepted  without  that. 

Mr.  McMILLAN. — I  think  enough  has 
been  said  now  to  show  honorable  mem- 
bers that  we,  the  delegates  of  New  South 
Wales,  consider  that  this  is  one  of  the 
most  vital  matters.  I  believe,  as  far  as  I 
know,  there  is  absolutely  no  discord  in 
our  ranks. 

Mr.  Higgins. — You  will  not  go  so  far 
as  the  honorable  members  (Mr.  Barton, 
Mr.  O'Connor,  and  Mr.  Wise).  They  all 
go  further  than  you  do. 
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Mr.  McMILLAN.— They  do;  but  at  the 
same  time  they  may  see  more  clearly  than 
I  do  that  there  is  no  risk  to  these  rights 
of  New  South  Wales.  But  I  do  not  see 
that  clearly. 

Mr.  Lyne. — Neither  do  I. 

Mr.  McMILLAN. — I  am  willing  to  be  ad- 
vised, and  if  there  is  any  legal  opinion  which 
I  would  take  it  would  be  the  opinion  of 
those  honorable  members,  including  Mr. 
Higgins.  But  it  does  seem  to  me,  weigh- 
ing with  my  own  common  sense  all  the 
arguments  which  have  been  adduced,  that 
it  would  be  most  deplorable  after  these 
interminable  arguments  for  us  to  imagine 
that  we  had  protected  these  rights  and 
then  when  we  went  back  to  our  colony  to 
find  that  we  had  betrayed  them.  It  is 
all  very  well  to  take  opinions  in  this  Con- 
vention, but  these  opinions  will  be  sifted 
and  sounded  elsewhere.  Although,  per- 
haps, I  would  not  be  so  responsible  as 
some  of  my  legal  friends,  still  we  are  all 
responsible  more  or  less.  If  I  may  appeal 
to  my  honorable  friend  (Mr.  Isaacs),  I  think 
that  he  will  allow  that  he  has  practically 
failed  to  solve  the  problem.  He  has  in- 
troduced one  of  the  worst  proposals  that 
has  yet  been  introduced. 

Mr.  Isaacs. — Why? 

Mr.  McMILLAN. — Because  it  takes  in 
the  question  of  an  Inter-State  Commission, 
which  is  not  before  us  at  the  present  time. 

Mr.  Kingston. — It  is  in  the  Bill  already. 

Mr.  McMILLAN. — But  it  may  not  be 
in  the  Bill  when  completed. 

Mr.  Isaacs. — I  explained  that  you  could 
alter  these  words  to  wrhat  you  like,  so  as 
to  create  .what  kind  of  body  you  might 
like. 

Mr.  McMILLAN. — What  I  would  point 

.  out  is,   that  it  makes  no  difference  what 

sort  of  body  you  appoint  if  you  merely 

erect   a   tribunal  to  decide  an  uncertain 

point.  What  we  want  is  absolute  certainty. 

Mr.  Isaacs. — Absolute  control. 

Mr.  McMILLAN. — Absolute  control  of 
the  River  Darling  from  beginning  to  end, 
trusting  to  the  state  that  it  will  be  as 
reasonable  and  gracious  in  dealing  with 


that  great  river  as  the  Federal  Parliament 
would  be. 

Mr.  Isaacs. — Does  the  honorable  mem- 
ber think  that  if  political  pressure  were 
put  on  the  New  South  Wales  Government 
that  they  would  leave  a  single  drop  of 
water  for  South  Australia  1 

Mr.  McMILLAN. — I  am  sorry  to  have 
to  repeat  myself,  but  I  want  to  say 
again  that,  before  ever  the  Federal 
Government  can  deal  with  this  subject 
(and  I  think  the  honorable  member  will 
allowr  this),  large  questions  will  have  arisen, 
probably,  on  that  river,  with  regard  to 
the  conservation  of  water.  Contracts  will 
be  made  under  the  state  Government,  and 
there  will  be  a  net- work  of  interests  and 
responsibilities  which  will  have  to  be  faced. 
The  very  fact  that  the  state  is  absolutely 
in  possession  of  the  river  now,  that  the 
first  process  of  developing  it  for  water 
conservation  purposes  will  have  gone  on 
long  before  the  Federation  is  formed,  clearly 
shows  it  is  an  absolute  state  right  which 
ought  to  be  conserved.  I  do  not  believe 
that  morally  New  South  Wales  would  have 
the  right  to  take  all  the  water  out  of  that 
river  and  attempt  to  interfere  with  the 
navigation  of  the  Murray.  Still,  she  must 
be  herself  the  guide  of  what  she  does. 

Mr.  Howe. — This  is  the  federal  spirit. 

Mr.  McMILLAN.— The  federal  spirit  is 
right  enough. 

Mr.  Symon. — It  is  federal  water,  not 
federal  spirit. 

Mr.  Kingston. — Will  you  not  embody  a 
grave  moral  right  like  that  in  the  Consti- 
tution % 

Mr.  McMILLAN. — I  do  not  think  we 
can  embody  a  moral  right  in  the  Constitu- 
tion, or  give  effect  to  resolutions  of  a  moral 
character.  I  believe  in  being  straightfor- 
ward as  to  what  we  believe  to  be  our  rights 
in  New  South  Wales.  I  want  to  bring  the 
argument  down  to  the  simple  issue  that 
we  have  been  contending  for  instead  of 
having  the  debate  unreasonably  prolonged 
by  elaborate  legal  dissertations  upon 
riparian  rights  in  other  parts  of  the 
world,  and  upon   conditions   with   which 
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we  have  nothing  to  do.  Therefore,  it 
would  be  far  better  to  leave  the  clause  as 
it  stands  with  the  exception  of  the  use  of 
the  waters.  We  have  got  a  substantial 
concession  now  for  federal  purposes  in  the 
whole  control  of  the  Murray.  I  should 
like  to  see  introduced  into  the  present 
clause,  some  words  similar  to  those  sug- 
gested by  the  honorable  member  (Mr. 
Symon),  that  the  Federal  Parliament 
should  not  interfere  unnecessarily  with 
the  proper  use  of  the  waters.  I  think, 
myself,  it  would  be  far  better  and  save  a 
great  deal  of  time  in  this  discussion,  if  we 
would  simply  stand  by  the  clause  as  it 
was  drafted  in  Adelaide,  with  the  excep- 
tion of  a  few  words  indicating  the  moral 
rights,  as  my  honorable  friend  says,  of  the 
different  owners  of  land  in  the  states  along 
the  river. 

Mr.  O'Connor. — That  would  make  them 
legal  rights  immediately. 

Sir  Edward  Braddon. — What  wTould 
moral  rights  be  worth  ? 

Mr.  Deakin. — Nothing  in  Tasmania. 

Mr.  McMILLAN.— Here  I  think  is 
where  the  clause  is  wrong.  The  essential 
idea  of  this  clause  is  to  give  to  the  Fede- 
ral Parliament  the  right  to  keep  open  the 
navigability  of  the  rivers,  but,  besides,  it 
says  "the  use  of  the  waters."  To  my  mind, 
the  use  of  the  waters  would  allow  the 
Federal  Parliament  to  interfere  entirely 
with  irrigation  and  the  conservation  of 
water.  It  seems  to  me  that,  if  there  is  any 
sense  in  these  words  at  all,  they  give  an 
absolute  control  over  irrigation  and  con- 
servation of  water.  I  think  the  clause 
might  be  drafted  so  that  the  Federation 
should  only  have  that  control  for  purposes 
of  navigation.  If  the  clause  is  passed 
with  that  exception,  I  believe  that  it  will 
be  satisfactory.  There  will  be  something 
definite  about  it.  I  consider  we  have 
made  a  great  concession,  and  that  it  is  a 
great  federal  step  to  take  to  have  that 
great  highway  of  water  communciation 
(the  Murray)  made  federal.  Therefore, 
it  would  be  better  for  us,  if  we  want  to 
get  to  an  end  of  the  discussion,  to  keep 
{Mr.  McMillan. 


the   issue  clearly  and  fairly  before  us,  and 
divide  upon  it. 

Mr.     SYMON     (South     Australia).  —  I 
shall  endeavour  not  to  offend  against  the 
wish  of  my  friend  (Mr.  McMillan)  by 
ing  anything  further  in  the  way  of  legal 
dissertation  on  this  question 

Mr.  Wise. — Very  judicious  of  you. 

Mr.  SYMON. — The  law  being  so  com- 
pletely on  our  side,  and  having  been  so 
exhaustively  expounded  by  Mr.  Isaacs 
this  morning,  that  it  would  be  quite  need-, 
less  to  enter  upon  any  such  further  in- 
quiry. But  I  may  be  permitted  to  say 
that  I  think  that  all  of  us  have,  during  the 
discussion  of  the  question,  been  filled  with 
very  grave  anxiety  in  respect  to  it.  The 
subject  is  one  of  the  very  gravest  com- 
plexity, and  I  am  afraid  that  the  renewed 
debate  which  has  taken  place  has  not 
relieved  us  from  that  sense  of  complexity 
with  which  the  discussion  originated.  In 
fact,  looking  at  the  circumstance  that 
Mr.  McMillan  has  suggested  that  there 
should  be  some  other  amendment  intro- 
duced of  a  moral  character 

Mr.  Wise. — That  was  the  expression 
used  by  Mr.  Kingston. 

Mr.  SYMON. — The  phrase  was  adopted 
by  Mr.  McMillan ;  but  if  it  be  objection- 
able to  describe  the  amendment  desired  as 
one  of  a  moral  character,  I  do  not  want  to 
say  immoral,  but  will  call  it  not  legal; 
and  I  think  that  if  we  open  up  a  matter 
of  that  kind  we  shall  occupy  the  time 
of  this  Convention  with  matters  that 
would  land  us  in  still  further  entangle- 
ments, when  we  might  be  occupied  with 
more  substantial  things.  Now,  I  think 
this  matter  has  occasioned  more  anxiety 
than  would  otherwise  have  been  the  case, 
because  it  is  one  that  is  so  liable  to  be 
surrounded  with  prejudice  and  feeling.  It 
is  a  question  which  may  so  very  easily  be 
made  to  assume  a  rather  fictitious  magni- 
tude and  importance.  If  there  is  one 
conclusion  to  be  drawn,  so  far  as  the  facts 
are  concerned — into  which  I  do  not  pro- 
pose to  enter,  because  they  have  been  so 
completely  dealt  with  by  Mr.   Carruthers 
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and  other  speakers — it  is  that  the  matter 
of  irrigation  has  been,  at  all  events,  brought 
very  fully  before  the  Convention. 

Mr.  Deakin. — The  Victorian  details  are 
erroneous. 

Mr.  SYMON. — I  do  not  express  any 
opinion  one  way  or  the  other  as  to  the 
facts,  but  I  do  not  think  that  an  inquiry 
or  an  investigation  into  these  details  at 
great  length  is  necessary;  and  as  to 
putting  the  blame  for  the  withdrawal  of 
the  waters  on  the  right  or  the  wrong 
shoulders,  that  would  not  advance  us  one 
atom  upon  the  discussion  of  this  matter  as 
a  practical  question.  I  may  say  also  that 
I  feel  we  have  now  reached  a  stage  in  this 
.business  when  it  is  our  duty  to  come  to 
some  settlement.  We  must  settle  it;  and 
we  are  going  to  settle  it,  I  believe,  with 
the  good-will  of  everybody  concerned. 

Mr.  Higgins. — As  a  cannibal  settles  a 
corpse. 

Mr.  Deakin. — Which  is  the  cannibal, 
and  which  is  the  corpse  1 

Mr.  SYMON. — I  will  express  a  feeling 
which  I  am  sure  is  the  feeling  of  every 
representative  of  South  Australia — that 
we  sympathize  with  the  position  of  New 
South  Wales,  and  we  feel  (the  more  so, 
perhaps,  in  consequence  of  the  emphatic 
statements  of  Mr.  McMillan,  who  does  not 
generally  yield  to  that  tendency,  but  who 
now  speaks  of  going  back  to  New  South 
Wales  and  being  held  up  to  opprobrium 
as  having  sacrificed  the  interests  of  that 
colony)  that  this  is  a  subject  which  may 
give  occasion  to  the  foes  of  federation  in 
New  South  Wales  to  glory.  You  look  at 
the  map  and  you  see  a  number  of  streams 
flowing  from  one  end  of  that  colony  to  the 
other,  and  you  may  have  some  agitator,  who 
is  desirous  of  inflaming  feeling  against  the 
Constitution  we  are  framing,  saying — 
"  Why,  these  people  are  going  to  despoil  us 
of  these  rivers  which  have  been  flowing- 
through  our  territory  ever  since  New 
South  Wales  was  a  state."  It  is  very  easy 
to  do  that,  and  therefore  I  sympathize 
with  my  honorable  friends  who  are  so 
[28] 


apprehensive.  I  do  not  seek  to  under- 
estimate their  apprehension  on  that  score 
at  all. 

Mr.  Lyne. — You  would  not  if  you  re- 
presented New  South  Wales. 

Mr.  SYMON.— I  wish  my  honorable 
friend  to  believe  that  I  am  as  anxious  to 
put  myself  in  the  position  of  New  South 
Wales  upon  this  question  as  I  am  anxious 
that  he  shall  put  himself  in  the  position  of 
a  South  Australian.  I  look  upon  the 
matter  with  a  desire  to  see  impartial  jus- 
tice done,  and  if  a  sense  of  justice  induces 
me  to  fall  in  with  the  view  of  New  South 
Wales  no  man  in  this  Convention  will  more 
readily  do  it.  We  are  all  striving,  I  be- 
lieve, not  so  much  to  have  our  own  way 
upon  any  particular  measure  as  to  see  on 
which  side  justice  lies.  But,  on  the  other 
hand,  I  ask  the  representatives  of  New 
South  Wales  to  consider  the  position  in 
which  South  Australia  is  placed,  and  how 
the  foes  of  federation  there  may  just  as 
readily  point  the  finger  against  us  when 
we  go  back.  There  will  be  many  who  will 
be  credulous  and  ready  enough  to  believe 
that  the  Murray  is  to  be  allowed  to  run 
dry,  and  that  the  whole  of  the  valuable 
trade  which  pisses  through  South  Aus- 
tralia at  this  moment  is  to  be  withdrawn 
from  us  and  utterly  destroyed. 

Mr.  Wise. — You  can  point  to  the  fact 
that  New  South  Wales  has  consented  to 
the  Murray  being  controlled  by  the  Fede- 
ration, although  she  has  her  rights  under 
her  Constitution. 

Sir  William  Zeal. — The  Murray  can 
never  run  dry. 

Mr.  SYMON. — I  have  no  apprehension 
on  that  score  at  all,  but  we  know  the  diffi- 
culties which  we  have  to  face.  There  is  no 
one  more  cognisant  of  the  considerations 
that  influence  public  feeling  than  my 
honorable  friend  (Sir  William  Zeal),  and 
we  know  that  these  things  may  be  said  in 
New  South  Wales,  or  in  South  Australia. 
My  honorable  friend  (Mr.  Wise)  points  to 
the  fact  that  New  South  Wales  has  sur- 
rendered the  navigation  of  the  River 
Murray.     But  we  have  also  surrendered 
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the  control  of  the  navigation  of  the 
Murray,  and  under  the  provision  as  it 
stands  in  the  Bill,  we  have  also  sur- 
rendered th£  use  of  its  waters.  Now, 
if  at  some  future  time — and  I  invite 
my  honorable  friend's  consideration  to  this 
— the  trade  of  the  Murray  River  for  the 
sake  of  the  producers  of  New  South  Wales 
should  become  to  that  colony  of  greater 
importance  than  they  seem  to  consider  it 
to  be  now,  and  we,  for  the  purpose  of  our 
irrigation  should  prefer  irrigation  to  navi- 
gation, what  an  outcry  there  would  be  on 
the  New  South  Wales  side.  My  honor- 
able friends  may  say  that  is  an  unlikely 
contingency.  But  it  is  the  unexpected  that 
often  happens ;  and  when  we  are  met  on 
the  one  hand  with  objections  from  one  set 
of  people,  as  my  honorable  and  learned  friend 
(Mr.  Wise)  suggests  we  may  be,  I  reply 
that  we  may  also  be  met  on  the  other  hand 
with  the  statement  that  we  have  given  up 
the  control  of  the  lower  waters  of  the 
Murray  as  well  as  of  navigation.  But 
while  these  two  positions  have  got  to  be 
considered,  we  shall  not  succeed  in  our 
effort  unless  we  also  remember  that  we 
must  rise  altogether,  or  to  a  large  extent, 
above  local  claims  and  local  interests — 
above  partial  claims  rather,  and  partial  in- 
terests ;  and  it  is  from  that  point  of  view 
that  I  welcome,  in  many  respects,  the  speech 
which  my  honorable  and  learned  friend 
(Mr.  Wise)  made  this  morning,  as  I  also 
welcome  that  made  by  Mr.  Carruthers 
yesterday ;  because  these  two  speeches,  in 
common  with  the  whole  debate,  have  helped 
us  to  get  a  more  precise  grasp  of  the  par- 
ticular theme  which  is  in  issue  between  us, 
and,  I  hope,  of  the  remedy  which  will  solve 
all  our  difficulties.  We  are  met  for  con- 
sultation and  discussion,  and  not  to  snatch 
a  victory  against  an  isolated  minority.  We 
wish  to  accomplish  this  settlement,  if  we 
can,  with,  as  far  as  possible,  good- will;  and 
although  the  amendment  of  Mr.  Isaacs  may 
not  accomplish  what  we  desire — judging 
from  the  objections  already  made  to  it — it 
may,  in  common  with  every  amendment 
proposed,  when  they  are  all  taken  into 
[Mr.  Symon. 


consideration,  eventually  lead  to  some- 
thing being  obtained  from  the  combina- 
tion of  them  all,  especially  if  my  honorable 
and  learned  friend  does  not  consider  him- 
self wedded  to  the  actual  language  of  his 
amendment. 

Mr.  Isaacs. — I  certainly  do  not. 

Mr.  SYMON. — I  felt  rather  uneasy 
when  Mr.  McMillan  said  that  in  regard 
to  the  claim  to  the  absolute  control  of  the 
River  Darling,  New  South  Wales  would 
brook  no  interference.  I  am  afraid  that- 
if  my  honorable  friend  adheres  to  that 
position,  in  which  he  is  not  supported  by 
Mr.  O'Connor  and  Mr.  Barton,  our  chances 
of  success  in  solving  this  matter  are  get- 
ting very  slender  indeed ;  and  I  do  hope 
that  my  honorable  friends  from  New  South 
Wales,  although  they  may  adhere  to  the 
sentiment — in  which  to  a  large  extent  I 
agree — with  regard  to  the  control  of  irriga- 
tion within  that  colony,  will  not  be  led  away 
by  such  an  uncompromising  declaration 
of  absolute  and  (if  my  honorable  friend 
will  forgive  me  for  using  the  word)  un- 
reasoning right  as  that  proposal  would 
involve.  Now,  let  me  state  in  one  or 
two  wrords  what  my  position  in  this 
matter  is.  My  position,  as  I  have  stated 
it  originally,  and  repeat  it  now,  is  that 
we  now  have  the  Murray  as  a  navi- 
gable stream,  and  we  have  also  its  great 
affluent,  the  Darling,  not  permanently, 
but  intermittently  navigable.  My  claim 
is,  and  always  has  been,  that,  so  far  as 
these  streams  are  at  present  navigable 
and  avenues  of  trade,  they  should  be 
kept  navigable.  That  is  the  extent  to 
which  I  go,  and  it  seems  to  me  that  that 
condition  of  things  should  be  within  the 
federal  ambit.  I  also  recognise — and 
I  repeat  this  again — the  paramount  im- 
portance of  the  conservation  of  water  for 
irrigation  as  compared  with  any  question 
of  navigation  on  this  continent.  Except 
for  that  paramount  consideration  of  con- 
servation of  water,  there  would  be  no 
difficulty  whatever  about  this  matter. 
I  have  listened  to  all  the  speeches  de- 
livered  with    great    vehemence    on    the 
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part  of  the  representatives  of  New 
South  Wales,  and  it  seems  to  me  that 
they  concede  that  their  difficulty  is 
this  question  of  irrigation  and  the  con- 
servation of  water.  So  far  as  I  am  con- 
cerned, 1  would  like,  if  it  were  possible,  to 
see  the  irrigation  of  the  whole  of  Australia 
nationalized.  But  that  of  course  is  im- 
possible, at  least  under  a  federal  system 
which  leaves  the  land  entirely  under  the 
control  of  the  states.  If  theFederationgives 
the  states  exclusive  power  of  dealing  with 
their  land  it  is  impossible  that  the  control 
of  the  waters  can  be  withdrawn  from  them. 
If  that  is  the  case,  then  the  debate  has 
brought  the  matter  to  this  conclusion — 
that  it  would  be  unjust  to  federalize  the 
waters,  or  part  of  the  waters,  of  any  one 
colony,  or  part  of  a  colony,  to  the  exclu- 
sion of  the  rest ;  and  I  am  not  going  to 
support  any  proposal  which  would  have 
the  effect  of  federalizing  the  irrigation  of 
any  part  of  the  colony  of  New  South 
Wales.  Of  course,  I  have  also  come  to 
this  conclusion — that  it  would  be  incon- 
venient and  disastrous  to  divide  the  con- 
trol of  the  irrigation  of  any  one  colony. 
It  must  be  all  in  all,  or  not  at  all. 

Mr.  Deakin. — It  is  a  state  matter. 

Mr.  SYMON. — It  is  absolutely  a  state 
matter.  I  confess  that  I  have  had  my 
views,  which  were  in  that  direction  before, 
considerably  strengthened  by  what  has 
taken  place.  We  are  all  here  with  our 
minds  open  to  conviction  and  change.  I 
feel  myself  that  the  views  of  South  Aus- 
tralia have  been  misrepresented  in  assum- 
ing that  we  desire  to  control  or  actively  in- 
terfere with — subject  to  an  exception  that 
I  shall  mention — irrigation  works  or  irriga- 
tion operations  in  New  South  Wales.  All 
we  are  entitled  to  ask  is,  that  the  naviga- 
bility, in  which  we  are  deeply  interested, 
and  which  is  essential  to  our  trade,  shall 
be  without  doubt  or  apprehension  placed 
under  federal  control.  Now,  that,  I  think, 
is  really  what  the  representatives  of  New 
South  Wales  are  willing  to  give  us. 

Mr.  Lyne. — Not  if  that  will  embrace 
the  tributaries  in  our  colony. 


Mr.  SYMON. — What  we  want  is  simply 
the  navigability  maintained 

Mr.  Lyne. — What  is  to  be  the  definition 
of  "navigability"? 

Mr.  SYMON.— The  honorable  member 
can  give  us  his  definition. 

Mr.  Reid. — Nature  is  the  only  guide  in 
the  Darling. 

Mr.  SYMON.— My  right  honorable 
friend  (Mr.  Reid)  I  think  has  hit  it. 
Nature  is  the  guide.  The  river  is  inter- 
mittently navigable,  and  when  nature^ 
says  it  is  not  navigable,  it  would  not  come 
in  the  category  of  a  navigable  stream  for 
that  particular  time.  But  we  wish  to  pro- 
vide in  the  Constitution,  and  this  is  all  we 
desire  to  do,  for  the  solution  of  any  diffi- 
culties that  may  arise,  and  for  the  main^ 
tenance  of  existing  rights. 

Mr.  Dobson. — Do  you  go  in  for  the 
improvement  of  navigation  1 

Mr.  SYMON.— Certainly.  To  us,  or  at 
least  to  me,  it  is  chiefly  or  solely  a  ques- 
tion of  the  Darling  trade,  because  myt 
belief  is  that,  if  we  have  the  Darling  and 
the  Murray  maintained  in  such  a  condition 
as  will  keep  them  in  a  state  of  navigability, 
we  need  never  trouble  ourselves  about  the 
necessities  of  irrigation  so  far  as  the  lower 
stream  is  concerned.  I  think  we  shall 
always  have  enough  water  for  reason- 
able use  in  that  respect.  But  the  main 
point  is  that  New  South  Wales  must  not 
— and  this  is  bringing  the  matter  to  a 
practical  issue — so  act  in  regard  to  the 
Darling  and  its  waters  as  to  divert  trade, 
or  to  make  trade  impossible.  Now,  that 
is  the  position  which  I  wish  to  see  given 
effect  to. 

Mr.  O'Connor. — Under  sub-section  (1) 
we  could  not  do  that. 

Mr.  SYMON.— I  am  coming  to  that. 
We  listened  yesterday  to  learned  and  con- 
vincing speeches  on  this  subject,  and  the 
effect  on  my  mind  has  been  that  I  am  dis- 
posed to  think  that  that  may  be  accom- 
plished under  sub-section  (1)  of  clause 
52.  I  think  that  probably  that  would 
be  the  case,  and  that  would  be  so 
whether  the  term  "  navigable  river  "  were 
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construed  in  the  English  sense,  or  whether 
it  was  interpreted  in  the  American  sense. 
My  own  belief  is,  that  the  definition  of 
"  navigable  river  "  would  be  given  accord- 
ing to  the  American  authorities  in  any 
court  of  justice  dealing  with  Australian 
matters,  because  the  condition  of  things 
here  is  more  nearly  the  condition  of  things 
in  America  than  in  England.  That  has 
been  shown  beyond  the  shadow  of  a  doubt 
by  the  interesting  information  supplied  to 
us  this  morning  by  my  honorable  and 
learned  friend  (Mr.  Isaacs).  But  I  doubt 
—  and  this  is  the  difficulty  which  I  wish 
to  see  removed  by  my  amendment  if  pos- 
sible— whether  sub-section  (1)  would  be 
sufficient  to  empower  the  Federal  Parlia- 
ment to  improve  the  navigation  to  the 
fullest  extent. 

Sir  William  Zeal. — What  is  an  "im- 
provement of  the  navigation  "  ?  Would 
dredging  the  Murray  at  its  mouth  be  an 
improvement  of  the  navigation  1 

Mr.  SYMON.— Yes. 

Sir  William  Zeal. — Then  you  would 
have  the  Murray  dry. 

Mr.  SYMON. — Of  course,  the  honorable 
member  speaks  as  an  engineer,  and  it 
would  be  unbecoming  of  me  to  controvert 
his  view,  but  I  do  not  want  this  Conven- 
tion to  decide  now  what  improvements 
should  be  made  in  the  Murray  or  the 
Darling.  All  I  want  to  secure  is  that  the 
federal  authority  shall  have  the  power 
of  improving  the  navigation  either  of  the 
Murray  or  the  Darling,  and  by  "improv- 
ing," I  mean  the  word  in  its  fullest  sense — 
by  locking  it,  if  necessary.  The  position 
might  be  this  :  Supposing  New  South 
Wales  should  be  desirous  of  diverting 
the  trade  that  ought  to  come  down  the 
river  to  her  ports  by  means  of  her  rail- 
ways, of  course  she  never  would  improve 
the  navigation  of  the  Darling.  It  might 
be  of  great  national  importance  that 
the  navigation  of  the  Darling  should  be 
improved,  but  New  South  Wales  would 
remain  perfectly  passive — like  the  dog  in 
the  manger,  if  I  may  be  allowed  to  use 
the  simile  — and  her  want  of  action,  while 
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doing  her  no  good,  would  do  us  a  great 
deal  of  harm.  Therefore,  there  should  be 
some  means  of  overcoming  that  possibility, 
and  of  leaving  the  entire  question  of  navi- 
gability in  such  a  position  that  difficulties 
of  that  kind  might  be  obviated,  and  wrongs 
of  that  sort  averted. 

Mr.  McMillan. — Should  we  not  create 
the  certainty  of  enterprise  if  possible  ? 

Mr.  SYMON — I  agree  that  we  should 
create  that  certainty,  and  it  is  because  we 
have  now  the  certainty  of  the  Darling 
trade,  subject  to  the  limitations  which  are 
imposed  by  nature,  that,  putting  aside 
every  other  aspect  of  the  question,  we 
should  desire  that  certainty  to  be  con- 
tinued. On  the  other  hand,  we  do  not 
wish  to  interfere  with  irrigation,  or  the 
possibility  of  irrigation,  in  New  South 
Wales,  which  should  also  be  made  certain. 
No  one  of  course  will  expend  capital  in 
connexion  with  irrigation  unless  he  is  sure 
of  some  return. 

Mr.  Lyne. — The  whole  thing  is  wrapped 
up  in  the  meaning  of  the  term  "  naviga- 
bility." Does  the  term  "  navigability " 
involve  the  question  of  the  control  of  the 
water  in  the  tributaries  1  If  the  Darling 
was  low,  and  a  large  volume  of  water  was 
diverted  or  conserved  in  any  of  the  tribu- 
taries, would  not  this  give  power  to  the 
Federal  Parliament  to  compel  the  liberation 
of  that  water  to  assist  navigation  ? 

Mr.  SYMON. — The  honorable  membei 
asks  me  whether,  if  there  was  a  portion  oi 
the  River  Darling  where  there  was  a  bodv 
of  water  which  was  backed  up  by  the  con 
formation  of  the  stream — or,  it  might  be, 
artificially — such  a  provision  as  I  suggest 
would  not  enable  the  federal  authority  tc 
interfere,  and  to  require  that  water  to  be 
let  go  1  In  the  first  place,  that  body  of 
water  would  not  be  likely  to  make  the 
Darling  navigable.  I  cannot  conceive 
such  a  thing  possible  as  that  the  letting 
go  of  a  pool  of  water,  to  pass  down  a  long 
channel,  could  possibly  make  it  navigable, 
at  any  rate  for  any  period  of  time.  But, 
in  the  second  place,  I  do  not  think  the 
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Federal  Parliament  would  do  anything  of 
the  kind.  It  would  be  so  outrageous  that 
I  should  not  predicate  it  of  the  Federal 
Parliament,  or  of  any  body  of  men  seek- 
ing to  serve  the  national  interest. 

Mr.  Lyxe. — The  question  is  not  whether 
they  would,  but  whether  they  could. 

Mr.  SYMON.— It  is  on  that  ground  that 
I  should  prefer  to  see  some  specific  pro- 
vision inserted,  without  derogating,  as  my 
honorable  friend  (Mr.  Isaacs)  said  he  had 
no  desire  to  derogate,  from  the  effect  and 
scope  of  sub-section  (1). 

Mr.  Isaacs. — Something  will  have  to 
be  done,  because  sub-section  (8)  refers  to 
navigation. 

Mr.  Barton.— It  is  not  quite  certain 
that  it  was  a  good  thing  to  put  in  that  sub- 
section. I  think  the  clause  would  be  safer 
if  sub-section  (8)  were  omitted. 

Mr.  Isaacs.— Then  it  would  render  it 
very  doubtful  if  navigation  is  included  in 
sub- section  (1). 

Mr.  Barton.  —  Sub-section  (8)  may 
raise  a  doubt,  and,  therefore,  it  should  go 
out. 

Mr.  SYMON.— Now  that  this  very  in- 
teresting conversation  has  ended,  I  may 
proceed.  Of  course,  sub-section  (8)  will 
have  to  be  considered,  and  its  effect  upon 
sub-section  (1).  But  the  difficulty  is  to 
know  what  to  substitute.  We  have  all  had 
a  try  at  it,  and  with  more  or  less  success. 
I  object  to  the  present  provision,  because 
South  Australia  under  it  hands  over  the 
control  of  the  Murray  and  our  own  use 
of  its  waters,  without  any  corresponding 
concession  whatever  from  New  South 
Wales.  They  cut  off  our  trade,  or  reserve 
the  right  to  do  so.  The  difficulty  is  to 
know  what  to  substitute  that  shall  make 
it  clear  that  the  navigability  is  to  be  main- 
tained, and  may  be  improved,  without  im- 
porting any  undue  interference  with  irriga- 
tion. That  seems  to  me  to  be  what  we  all 
ought  to  strive  for.  In  other  words,  with- 
out making  the  navigation  primary  and 
irrigation  secondary,  without  making  navi- 
gation paramount,  or  irrigation  paramount, 
leaving  them  both  on  the  same  level,  to  be 


treated  as  the  exigencies  and  the  justice 
of  the  case  require. 

Mr.  Isaacs. — In  order  to  carry  that  out, 
you  would  have  to  vest  the  waters  abso- 
lutely in  the  federal  authority. 

Mr.  SYMON.— No,  I  think  not.  At  any 
rate,  it  is  in  that  view,  and  in  that  spirit, 
that  I  have  framed  the  amendment  which 
stands  in  my  name: — 

Navigable  rivers  flowing  in,  through,  or  be- 
tween two  or  more  states,  so  far  as  may  be 
necessary  to  the  maintenance  and  improvement 
of  their  navigability 

Sir  George  Turner. — We  do  not  agree 
with  you  there. 

Mr.  Gordon. — Would  that  include  the 
Darling  1 

Mr.  SYMON.— I  think  so. 

Mr.  Gordon. — It  does  not  flow  through 
more  than  one  state. 

Mr.  SYMON.— This  covers  the  tribu- 
taries. 

Mr.  Gordon. — The  Darling  has  a  geo- 
graphical definition  as  a  separate  river. 

Mr.  SYMON.— I  think  not;  it  is  a 
tributary  of  the  Murray.  However,  that 
would  be  a  matter  for  amendment.  My 
desire  is  to  cover  all  I  have  indicated, 
and  if  my  proposal  does  not  achieve  that 
object  I  am  quite  willing  that  there  should 
be  an  alteration  in  that  respect.  Then  I 
wish  to  put  forward  the  recognition  in  the 
Constitution  that  the  maintenance  of  the 
navigability  is  not  to  be  subordinated  to 
the  claims  of  irrigation — in  fact,  to  keep 
alive,  to  keep  paramount  if  you  will,  or  if 
not  paramount,  at  any  rate  on  the  same 
level,  these  two  beneficial  objects. 

Mr.  Carruthers. — Do  you  not  see  the 
state  of  doubt  that  would  exist  if  that 
were  adopted?  Who  would  embark  any 
capital  in  works  to  conserve  water  when 
he  was  likely  to  have  his  work  set  aside 
on  account  of  the  injury  to  navigation  ? 

Mr.  SYMON.— But  is  it  likely  that  in 
such  a  country  as  my  honorable  friend 
(Mr.  Carruthers)  has  described,  and  under 
such  river  conditions  as  he  has  referred 
to,  there  would  be  a  possibibility  of 
the  rio-hts  of  the  settlers  being  interfered 
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with  in  that  way,  or  of  the  rights  of  the 
states  being  interfered  with?  Of  course, 
I  am  not  complaining  of  the  honorable 
member  being  apprehensive.  He  is  appre- 
hensive of  his  rights  being  infringed, 
just  as  we  are  apprehensive  of  our  rights 
being  interfered  with,  but  I  think  there 
is  no  likelihood  whatever  of  any  difficulty 
of  that  sort  arising. 

Mr,  Carrutiiers. — As  long  as  a  doubt 
exists  that  any  works  undertaken  may 
afterwards  be  destroyed,  the  people  will 
not  be  disposed  to  spend  money  upon  them. 

Mr.  SYMON.— I  do  not  think  we  can, 
in  human  affairs,  prevent  the  possibility  of 
some  doubt.  We  have  only  to  get  as  near 
absolute  certainty  as  we  can.  We  know 
that  things  are  always  changing  in  the 
management  of  property  and  of  public 
and  private  affairs.  It  is  impossible  to 
reduce  to  a  specific  and  certain  rule  any- 
thing that  involves  the  rights  of  mankind. 
That  never  has  been  done  yet,  and  we 
cannot  do  it  in  this  Constitution.  This 
amendment  I  should  have  had  no  hesita- 
tion in  asking  my  honorable  friends  from 
New  South  Wales  to  agree  to,  and  I  shall 
support,  subject  to  certain  verbal  altera- 
tions, Mr.  Isaacs' amendment  if  it  is  put. 
I  cannot  say  that  I  like  it  as  well  as  my 
own,  but  that  may  be  pardonable  on  my 
part.  It  embodies  in  substance  my  own 
amendment,  with  this  difference  that  it 
substitutes  for  the  control  of  the  Federal 
Parliament  the  control  of  the  Inter- 
State  Commission  in  regard  to  irrigation. 

Mr.  Isaacs. — It  provides  for  the  ap- 
portionment of  the  water  between  the 
states. 

Mr.  SYMON.— I  suppose  the  last  part 
of  it  is  suggestive  in  that  respect. 

Mr.  Isaacs. — That  was  intended. 

Mr.  SYMON.— But  it  seems  to  me  that 
it  would  merely  have  the  effect  of  preserv- 
ing the  claims  of  irrigation  as  compared  with 
navigation.  At  any  rate,  on  two  grounds 
I  support  it.  It  makes  clear  what  we  are 
driving  at,  and  it  settles  the  doubt  which 
exists  in  my  mind  as  to  the  scope  of  sub- 
section (1).  I  think  that  under  the 
[Mr.  Symon. 


amendment  the  federal  authority  would  be 
able  to  the  fullest  /extent  to  improve  as 
well  as  to  maintain  the  navigability  of 
the  rivers.  That  is  the  view  I  take.  So 
far  as  my  mind  is  at  present  made  up  on 
the  subject,  I  am  disposed  to  support  the 
amendment.  Besides,  this  is  not  a  time,  if 
we  are  going  to  reach  a  conclusion,  when 
we  should  seek  to  be  wedded  to  our 
own  particular  amendment  if  we  find 
another  as  good,  even  though  we  may  be 
doubtful  about  it  being  better.  At  the' 
same  time,  I  wish  to  say  this  :  That  if  my 
honorable  friend's  amendment  is  not  car- 
ried I  shall  certainly  not  regard  that  as  im- 
perilling the  cause  of  federation.  If  my  own 
amendment  is  not  carried,  I  shall  not  look 
upon  that  omission  as  a  blot  on  federation. 
I  should  be  perfectly  content  in  that  event, 
notwithstanding  the  doubt  which  I  thought 
it  my  duty  to  express,  with  the  provision 
as  to  trade  and  commerce  in  sub-section 
(1),  believing  that  New  South  Wales  will 
never  wantonly  seek  to  injure  her  neigh- 
bours— that  she  will  never  prove  so  false 
to  her  principles  of  free-trade,  and  the 
interests  of  her  own  producers,  as  to  close 
or  obstruct  one  of  the  avenues  by  which 
they  are  to  reach  their  markets.  And  I 
wish,  further,  to  say  that  if  New  South 
Wales  did  anything  of  that  kind,  I  believe 
that,  even  under  the  Constitution  as  it 
stands,  the  arm  of  the  federal  power  would 
be  long  enough  and  strong  enough  to  give 
some  kind  of  relief.  I  am  going  to  contend 
for  a  provision  that  I  think  will  make 
clear  and  absolute  the  just  rights  of  the 
two  colonies  of  New  South  Wales  and 
South  Australia.  But  I  say  that  if  I  fail 
in  doing  that,  I  shall  contentedly  accept 
the  position  as  it  has  been  put  by  my 
honorable  friends  (Mr.  Barton  and  Mr. 
O'Connor).  If,  on  the  other  hand,  Mr. 
Isaacs'  amendment  is  carried,  I  would  ask 
the  representatives  of  New  South  Wales 
to  accept  the  result  in  a  similar  spirit, 
and  not  to  be  afraid  that  wThen  they  return 
to  New  South  Wales  they  will  be  treated 
as  traitors  to  their  country.  I  think  some- 
times, when  these  statements  are  made, 
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that  it  looks  as  if  they  were  afraid  of  their 
own  resources.  This  is  only  one  part  of 
the  great  resources  of  New  South  Wales. 
It  is  only,  as  I  think,  a  comparatively 
small  part.  If  you  believe  the  reports 
that  have  been  mentioned  to  me,  the 
possibilities  of  this  extensive  system  of 
irrigation  are  not  in  a  very  concrete 
shape  just  at  present,  and  therefore,  I 
say,  it  would  be  far  better  for  our  friends 
from  New  South  Wales  to  look  upon  their 
rivers  and  their  tributaries  a  little  more  as 
though  they  belonged,  not  to  a  fragment 
of  the  continent,  but  to  the  whole  nation, 
that  is,  to  a  nation  whose  resources,  as  we 
all  know,  are  boundless,  and  the  energy  of 
whose  people  to  deal  with  these  resources 
is  unquenchable.  Just  as  their  energy  is 
unquenchable,  so,  I  believe,  their  sense  of 
justice  is  not  so  dull  that  it  will  permit 
New  South  Wales  or  any  other  part  of  the 
continent  to  be  wronged  under  the  Con- 
stitution of  this  Commonwealth. 

Mr.  REID  (New  South  Wales).— I  cer- 
tainly would  not  address  the  Convention 
again  but  for  the  very  great  importance  of 
this  matter,  not  only  as  it  affects  the 
colony  which  I  represent,  but  as  it  bears 
upon  the  prospects  of  our  success  in 
framing  a  Constitution  wThich  will  be 
accepted  by  the  states  represented  here. 
Feeling  that,  I  wTish  in  the  most  fair  way — 
commonly  fair  way — to  appreciate  the  diffi- 
culty of  our  friends  who  come  from  South 
Australia.  There  is  no  doubt  whatever 
that  the  people  of  South  Australia  have 
a  very  deep  interest,  a  very  large  com- 
mercial interest,  in  this  question,  and  in 
no  sense  do  I  complain  of  the  endeavours 
which  they  are  making  to  secure  for  them- 
selves the  freedom  of  navigation  of  the 
River  Darling  and  the  River  Murrum- 
bidgee.  They  have  a  distinct  interest  in 
the  matter,  but  when  wTe  come  to  ques- 
tions which  affect  the  conflicting  interests 
of  any  one  or  more  colonies,  then  we  have 
to  begin  upon  the  only  solid  basis,  that  of 
frankly  recognising  what  their  present 
rights  are.  There  is  a  substantial  differ- 
ence,  as  we  all  know,   between  interests 


and  rights.  It  is  the  interest  of  every 
man  sitting  round  me  here  to-day  to 
seek  a  fair  and  peaceful  settlement 
of  this  matter.  But  there  are  a 
number  of  gentlemen  present  who  prac- 
tically have  the  decision  of  it  in  their 
hands,  and  who  are  not  representatives  of 
any  rights  in  the  sense  in  which  we  claim 
to  represent  rights.  I  am  not  going  to 
put  our  rights  on  the  basis  of  mere  asser- 
tion. I  wish,  and  it  is  the  first  time  I  have 
quoted  an  authority  in  the  Convention,  to 
read  just  a  few  words.  The  matter  is  so 
important,  and  there  is  so  much  confusion 
as  to  what  the  rights  of  the  respective 
colonies  are,  that,  while  I  apologize  to  the 
Convention,  I  feel  it  to  be  absolutely  neces- 
sary to  endeavour  to  show  what  is  the  legal 
basis  of  these  rights.  In  Boyd's  edition 
of  Wheaton's  International  Law,  page  256, 
the  following  statement  is  made  : — 

The  territory  of  the  state  includes  the  lakes, 
seas,  and  rivers  entirely  enclosed  within  its 
limits. 

Now,  the  Murrumbidgee  and  the  Darling 
are  rivers  which  come  under  that  desig- 
nation. It  follows,  therefore,  that  these 
two  rivers  are  part  of  the  territory  of  New 
South  Wales.  If  part  of  the  territory  of 
New  South  Wales,  honorable  members 
do  not  need  argument  to  convince  them 
that  their  value  is  infinitely  greater  to  the 
colony  than  any  given  area  of  land,  look- 
ing at  the  natural  conditions  of  the  land 
and  the  water  in  that  colony.  Honorable 
members  will,  from  that  aspect,  see  how 
slow  we  of  New  South  Wales  naturally  are 
to  allow  the  federal  arm  to  stretch  through 
our  colony  in  more  than  one  direction  to 
assert  the  right  of  absolute  control  in  the 
manner  which  is  wished  for  by  our  friends 
from  South  Australia.  I  will  not  read  the 
whole  of  the  passage  from  Wheaton,  being 
deeply  sensible  of  the  value  of  the  time 
of  the  Convention,  but  I  will  read  the 
concluding  sentences,  which  define  the 
whole  matter  as  affecting  the  River  Murray 
and  rivers  in  a  similar  position  in  a 
very  simple  way.  They  are  as  follows : — 
The  right  of  navigating, 
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And  that  is  the  right  that  South  Aus- 
tralia is  concerned  in  in  connexion  with 
the  River  Darling,  at  any  rate, 
for  commercial  purposes,  a  river  which  flows 
through  the  territories  of  different  states  is 
common  to  all  the  nations  inhabiting  the 
different  parts  of  its  banks  ;  but  this  right  of 
innocent  passage  being  what  the  text-writers 
call  an  imperfect  right,  its  exercise  is  neces- 
sarily modified  by  the  safety  and  convenience 
of  the  state  affected  by  it,  and  can  only  be 
effectually  secured  by  mutual  convention  regu- 
lating the  mode  of  its  exercise. 

Now,  that  applies  to  rivers  like  the  River 
Murray,  and  has  no  application  whatever 
to  the  other  rivers  —the  Murrumbidgee  and 
the  Darling.  It  applies  to  the  Murray  as 
a  river  which  runs  between  two  different 
states,  and  even  in  such  a  case  the  right 
is  an  imperfect  one,  and  one  that  is  to  be 
modified  by  the  safety  and  convenience  of 
the  state.  It  only  becomes  a  right  in  a 
legal  sense  when  it  is  the  subject  of  a 
legal  agreement.  Now,  in  reference  to  the 
Murray,  so  far  as  it  does  flow  along  the 
frontage  of  New  South  Wales,  this  state 
of  things  exists.  The  water-course  is  ex- 
pressly given  to  New  South  Wales  by  the 
Imperial  statute,  emanating  from  that 
Imperial  authority  which  Mr.  Holder  has 
in  reserve.  The  Imperial  statute  18  and 
19  Victoria,  cap.  54,  section  5,  legislates  in 
this  way  with  reference  to  the  Murray  : — 

And  whereas  doubts  have  been  entertained 
as  to  the  true  meaning  of  the  said  description 
of  the  boundary  of  the  said  colony,  it  is  hereby 
ordered  and  enacted  that  the  whole  water-course 
of  the  said  River  Murray  from  its  source  therein 
described  to  the  eastern  boundary  of  the  colony 
of  South  Australia  is  and  shall  be  within  the 
territory  of  New  South  Wales. 

On  elementary  authority  the  water-course 
includes  the  water  as  well  as  the  bed  of 
the  stream. 

Mr.  Symon. — No. 

Mr.  REID.— Then  I  will  quote  an 
elementary  authority.  Angell,  on  water- 
courses, says,  at  page  5  of  his  work  : — 

Where  the  lines  given  in  a  grant  of  land  in- 
clude a  stream  of  water,  the  soil  covered  by  the 
water  and  consequently  the  wTater  itself  will 
pass. 

[Mr.  Reid. 


Surely  the  words  of  the  Imperial  statute 
include  the  water-course. 

Mr.  Symon. — They  do  not  give  away  a 
navigable  river. 

Mr.  Isaacs. — Riparian  rights  are  quite 
independent  of  property  in  the  water  of  a 
stream. 

Mr.  REID. — I  wdll  give  honorable  mem- 
bers a  further  proof,  and  I  confess  that  in 
this  matter  I  am  indebted  to  what  I  con- 
ceive to  be  a  very  able  statement  of  the 
case  which  was  published  in  the  Sydney 
Morning  Herald  a  few  days  ago.  I  happen 
to  know  the  author  of  that  statement, 
who  is  a  man  of  immense  authority  upon 
this  subject.  He  goes  very  fully  into  it, 
and  touches  upon  this  very  point : — 

An  American  text  writer  of  very  great 
authority,  and  frequently  quoted  by  English 
Judges,  Mr.  Angell,  in  his  work  on  water- 
courses, defines  a  water-course  as  a  "body  of 
water  issuing  ex  jure  naturae  from  the  earth, 
and,  by  the  same  law,  pursuing  a  certain  direc- 
tion in  a  defined  channel  till  it  forms  a  con- 
fluence with  the  sea."  And  the  same  writer 
lays  it  down  that  "  every  water-course  consists 
of — :(1)  the  bed  (alveus);  (2)  the  bank  or  shore 
(ripa)  ;  and  (3)  the  water  {jlumeri)" 

Is  there  any  possible  ingenuity  which  will 
dispute  that  a  water-course  consists  of  the 
bed,  the  bank,  and  the  water  1 

Mr.  Deakin. — Two  banks. 

Mr.  REID.  —  Yes,  and  in  this  case, 
according  to  the  definition,  New  South 
Wales  possesses  them  both  : — 

The  bed  is  covered  by  the  water,  and  is  the 
space  subjacent  to  the  water  through  which  it 
flows,  and  is  that  which  contains  the  water  at 
its  fullest,  when  it  does  not  overflow  its 
banks.  It  is,  generally  speaking,  all  the  soil 
below  the  high-water  mark  of  the  ordinary 
daily  tides  or  of  the  ordinary  floods.  The 
"  bank  "  is  the  uttermost  part  of  the  bed  in 
which  the  river  naturally  flows.  The  bed  and 
the  water  (flumen)  may  be  said  to  be  correlative 
terms,  as  one  cannot  be  owned  without  touching 
the  other. 

It  is  not  at  all  important  to  enter  into 
the  question  of  how  much  we  got  in 
getting  the  wrater-course,  because,  as  a 
matter  of  fact,  we,  in  New  South  Wales, 
have  never  by  any  act  endeavoured  to 
treat  the  Murray  as  though  it  belonged 
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to  us.  By  no  single  act  have  we  touched 
a  gallon  of  the  water  upon  the  faith  of  the 
definition  in  the  Imperial  statute  of  our 
right  to  the  water-course.  As  a  matter 
of  fact,  all  the  water  taken  from  that 
part  of  the  Murray  which  flows  be- 
tween Victoria  and  New  South  Wales 
has,  with  some  trivial  exceptions,  been 
taken  by  Victoria,  and,  so  far  as  our 
Government  is  concerned,  I  think  without 
complaint.  We  have  even  carried  our 
complacency  so  far  as  to  allow  our  enter- 
prising friends  to  take  possession  of  several 
small  islands  in  the  river  which  belong  to 
us,  but  for  which  they  have  claimed  the 
rent. 

Mr.  Isaacs. — We  do  not  admit  that  they 
belong  to  you. 

Mr.  REID. — No,  and  therefore  you  took 
them.  We  contend  that  they  belong  to 
us,  but  we  allow  you  to  use  them.  That 
is  the  difference  between  us. 

Mr.  Isaacs. — The  question  was  thor- 
oughly discussed. 

Mr,  REID. — I  am  sure  that  my  honor- 
able and  learned  friend  would  see  to  that, 
but  our  time  is  too  valuable  to  permit  me 
to  go  into  it  now.  To  show  the  effect  of 
the  law  upon  the  subject,  as  laid  down  in 
the  most  modern  text-book  I  can  get,  in 
HalVs  International  Law,  edition  1895, 
I  find  it  stated  at  page  142  : — 

But  neither  at  the  Congress  of  Vienna,  nor  in 
the  Treaty  of  Paris,  was  the  right  of  co-riparian 
or  of  foreign  States  to  navigate  territorial  water 
asserted  as  an  existing  principle,  and  effect  was 
given  to  the  intention  of  the  Powers  in  a  series 
of  conventions  made  between  the  States  con- 
cerned. The  Congress  of  Vienna,  therefore, 
though  it  intended  to  establish  the  principle  of 
free  navigation  with  regard  to  European  rivers, 
respected  the  right  of  property  in  its  mode  of 
action,  and  it  stopped  short  of  applying  the 
principle  to  rivers  lying  wholly  within  one 
State. 

There  are  the  clearest  possible  words  from 
all  the  authorities  that  can  be  got  to  show 
that,  even  as  to  waters  flowing  between 
States,  there  is  no  absolute  law.  There  is 
an  imperfect  right,  which  must  be  modi- 
fied by  the  safety  and  convenience  of  the 


States  concerned.  But,  as  to  rivers  lying 
wholly  within  one  State,  the  absolute  right 
of  property  exists  in  that  State  untram- 
melled by  any  obligation  of  any  kind 
whatever  towards  any  other  State. 

Mr.  Dobson. — But  is  this  right  un- 
trammelled ? 

Mr.  11EID. — Upon  what  ground  is  the 
complaint  of  a  settler  upon  a  stream 
against  a  settler  higher  up  the  stream 
based  1  It  is  based  upon  the  ground  that 
the  water  of  the  stream  does  not  belong- 
to  the  settler  above,  but  that  it  simply 
passes  him.  But  if  a  settler  has  water  which 
is  entirely  conserved  upon  his  own  pro- 
perty, and  exists  only  in  his  own  property, 
beginning  and  ending  there,  no  other  per- 
son can  be  heard  as  to  the  distribution  of 
that  water.  I  think  that  law  is  admitted 
everywhere  in  South  Australia. 

Mr.  Holder.— This  water  neither  begins 
nor  ends  in  New  South  Wales. 

Mr.  REID. — My  honorable  friend  has 
nothing  to  do  with  the  beginning  of  the 
water. 

Mr.  Holder. — It  is  a  federal  question. 

Mr.  REID. — Queensland  is  not  in  the 
Federation,  and  only  Queensland  can  be 
heard  with  regard  to  the  rights  in  water 
above  New  South  Wales. 

Mr.  Holder. — We  hope  that  Queens- 
land will  come  into  the  Federation. 

Mr.  REID. — No  doubt,  and  so  do  we. 
The  water  we  get  from  Queensland  comes 
in  times  of  flood,  when  we  do  not  want  it; 
in  wet  seasons,  when  the  tributaries  of  the 
Murray  give  us  and  our  friends  as  much 
as  we  can  possibly  want.  I  want  honor- 
able members  to  look  this  matter  clearly 
in  the  face.  The  Darling  and  the  Murrum- 
bidgee  are  absolutely  within  our  territory, 
and  belong  to  us.  They  are  the  most 
precious  possessions  we  have  over  three- 
fourths  of  New  South  Whales.  Without 
these  possessions  the  country  must  con- 
tinue to  be  a  mere  sheep-walk,  carrying  a 
sheep  to,  perhaps,  20  or  50  acres.  This  is 
not  because  of  the  barrenness  of  the  soil. 
The  soil  is  capable  of  the  utmost  fertility. 
It  is  capable  of  untold  development,  but  a 
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supply  of  water  is  the  one  condition  upon 
which  that  development  depends.  An  im- 
provement has  been  taking  place  through- 
out Australia  which  has  been  noticed  by 
the  older  colonists,  but  which,  I  think,  has 
not  been  mentioned.  It  is  a  fact  that  the 
pastoral  industry  is  gradually  changing  for 
the  better  the  character  of  the  continent. 
An  old  settler  has  marked  that  change  so 
near  Sydney  as  Bathurst.  When  he  went 
over  the  Blue  Mountains  in  the  early  days 
he  found  the  Bathurst  Plains  so  loose  in 
formation  that  his  horse's  hoofs  sank  in  at 
every  stride.  To-day  the  Bathurst  Plains 
give  as  firm  a  turf  as  you  will  get  in  Eng- 
land. It  is  an  absolute  fact  that  the 
character  of  the  whole  surface  of  the  con- 
tinent will,  by  the  treading  of  animals  and 
other  incidents  of  the  pastoral  industry, 
become  infinitely  better  and  more  valu- 
able than  it  is  at  the  present  time.  But 
without  water  the  finest  soil  in  the  world 
is  comparatively  useless.  Owning  these 
streams,  which  are  vitally  necessary  for 
the  development  of  our  country,  I  think 
honorable  members  will  understand  that 
we  have  not  come  here  in  any  narrow 
selfish  spirit,  and  that  we  are  charged 
wdth  a  great  responsibility.  As  the  hon- 
orable and  learned  member  (Mr.  Symon) 
says,  as  to  our  conduct  wdth  regard  to 
South  Australia,  we  are  in  this  happy 
position,  that  we  have  never  by  any  act  of 
ours  shown  anything  but  the  most  friendly 
and  generous  disposition  to  that  colony — 
except  in  correspondence,  which  is  dear  to 
the  soul  of  my  right  honorable  friend  at  the 
foot  of  the  table.  I  have  always  objected 
to  the  establishment  of  a  jurisdiction  over 
New  South  Wales  which  has  such  far- 
reaching  consequences  as  what  is  proposed. 
I  object  to  place  in  any  federal  authority 
the  control  in  a  physical  active  sense,  im- 
plying possession,  of  the  Rivers  Darling 
and  Murrumbidgee.  I  am  quite  agreeable 
to  allow  the  first  sub-section  to  stand,  be- 
cause it  gives  a  federal  power  expressed  in 
general  terms  to  secure  a  federal  purpose. 
Mr.  Solomon. — And  you  think  it  quite 
harmless. 

[Mr.  Held. 


Mr.  REID. — I  am  not  asking  my  hon- 
orable friend  to  interpret  my  thoughts  ;  I 
am  endeavouring  to  express  them  in  my 
own  way.  Whatever  the  consequences 
of  giving  a  federal  power  for  a  federal 
purpose — the  purpose  of  trade  and  com- 
merce— I  am  willing  to  risk  legal  decisions 
in  regard  to  what  I  am  giving,  but  I  would 
prefer  to  see  a  more  definite  expression  in 
the  Constitution,  always  so  long  as  the 
absolute  possession  of  these  waters  by 
New  South  Wales  is  made  clear. 

Sir  William  Zeal. — Hear,  hear  ;  that 
is  quite  right. 

Mr.  REID. — Honorable  gentlemen  may 
laugh,  but  they  are  in  the  position  of  out- 
siders to  whom  these  waters  do  not  belong. 
I  would  respectfully  ask  them  to  recollect, 
however,  that  those  who  represent  the 
people  of  New  South  Wales  have  a  very 
serious  trust  to  respect.  If  the  Federal 
Parliament  took  over  the  power  of  irri- 
gation, the  people  of  New  South  Wales 
would  be  in  a  better  position  upon  some 
of  the  proposals  than  if  the  power  were 
taken  over  merely  in  general  words,  be- 
cause then  the  Commonwealth  would  owe 
a  duty  in  respect  to  irrigation  to  the  people 
of  New  South  Wales.  But  if  the  provision 
is  left  in  such  a  state  that  the  Common- 
wealth may  acquire  the  control  of  our 
rivers  in  an  active  physical  sense,  and  owe 
no  duty  in  respect  of  irrigation,  our  posi- 
tion will  be  worse  than  ever. 

Mr.  Isaacs. — That  is  not  proposed. 

Mr.  REID. — Well,  it  was  proposed,  but 
I  do  not  think  it  is  now.  I  think  we  have 
got  away  from  the  extreme  proposals  with 
which  this  discussion  was  commenced. 
Now,  I  would  like  to  come  to  the  proposal 
of  my  friend  (Mr.  Isaacs).  No  one  will 
deny  that  Mr.  Isaacs  has  made  an  earnest 
effort  to  settle  this  matter  in  a  way  as  fair 
as  he  could  possibly  manage  it,  and  I  feel 
myself  personally  indebted  to  him  for  the 
attitude  he  has  taken  on  this  question 
throughout  the  Convention,  although  I  do, 
with  great  respect,  think  that  he  has  not 
quite  apprehended  the  serious  position  of 
our  rights  in  connexion  with  some  of  these 
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rivers.  But  the  very  first  words  in  Mr. 
Isaacs'  proposal  raises  the  old  difficulty — 
11  The  navigability  of  rivers."  Now,  if  we 
were  dealing  with  the  ordinary  sort  of 
river  to  which  the  decisions  refer  there 
would  be  no  question  as  to  "navigability." 

Mr.  Isaacs. — The  subsequent  words  of 
my  proposal  provide  for  that. 

Mr.  REID. — I  am  coming  to  that  point 
presently.  But  the  navigability  of  a  stream 
which  is  not  navigable  except  for  irregular 
periods  is  a  vague  expression.  The  control 
and  duty  of  preserving  the  navigability  of 
a  stream  in  such  a  case  becomes  a  very 
serious  one,  and  the  old  difficulty,  which 
Mr.  Isaacs  has  made  an  honest  endeavour 
to  get  rid  of,  remains.  Seeing  that  diffi- 
culty, Mr.  Isaacs  has  added  to  his  amend- 
ment this  provision  : — 

But  so  that  no  state  shall  be  prevented  from 
using  any  of  the  waters  of  such  rivers  for  the 
purposes  of  conservation  and  irrigation  to  such 
extent  as,  in  the  opinion  of  the  Inter- State  Com- 
mission  

And  "  Inter-State  Commission"  introduces 
an  element  of  uncertainty  at  once  as  to 
whether  such  a  commission  will  exist. 

Mr.  Trenwith.  —  Substitute  Federal 
Parliament. 

Mr.  REID.— I  think  that  would  be 
better.  We  will  regard  that  as  an  open 
question.  Mr.  Isaacs'  amendment  goes  on 
to  state — 

as,  in  the  opinion  of  the  Inter-State  Commis- 
sion, is  not  unjust  or  unreasonable,  having 
regard 

Having  regard  to  what  ? 

the  needs  and  requirements  of  any  other 
state  for  such  purposes. 

There  the  fairness  of  Mr.  Isaacs'  proposal 
unintentionally  breaks  dowm,  because  the 
needs  and  requirements  of  New  South 
Wales  are  boundless.  It  is  not  the  just 
rights,  the  fair  rights,  the  riparian  rights; 
it  is  "  the  needs  and  requirements  of  any 
other  state."  Even  if  I  were  in  the  posi- 
tion of  being  a  representative  of  South 
Australia,  I  should  consider  the  rights  of 
my  colony  were  put  in  a  very  vague  posi- 
tion by  that  proposal. 


Mr.  Isaacs. — That  is  controlled  by  the 
words  "  not  unjust  or  unreasonable." 

Mr.  REID. — The  honorable  member's 
proposal  says — "  having  regard  to  the 
needs  and  requirements,"  not,  as  I  would 
suggest,  "  having  regard  to  the  riparian 
rights  possessed  by  other  states." 

Mr.  Isaacs. — That  wTould  mean  nothing 
at  all. 

Mr.  REID. — That  is  exactly  the  point. 
I  am  so  glad  I  have  got  my  friend  to 
admit  that.  The  latter  part  of  the  honor- 
able member's  proposal  is  a  most  in- 
genious cloud  of  words,  intended  to  deprive 
peopIeTrT  New  South  Wales  of  the  use  of 
water  for  irrigation  and  conservation  on 
the  only  basis  they  possess  it  at  present — 
their  just  rights — and  to  make  their  just 
rights  subsidiary,  not  to  the  just  needs 
and  rights  of  any  other  state,  but  "  to  the 
needs  and  requirements,  of  any  other  state 
for  such  purposes." 

Mr.  Kingston. — Would  the  insertion  of 
the  word  "just"  meet  the  difficulty? 

Mr  REID.— No,  it  would  not. 

Mr.  Higgins. — That  is  the  best  test  you 
could  have. 

Mr.  REID.— The  difficulty  would  be 
met  if  you  put  in  the  words  "the  just 
rights,"  or  "  the  riparian  rights,"  of  any 
other  state  for  such  purposes. 

Mr.  Wise. — Or  "conserving  the  just 
rights  of  New  South  Wales." 

Mr.  REID.— I  do  not  mind  which.  With 
great  respect,  I  was  trying  to  get  from 
Mr.  Isaacs  what  he  is  really  driving  at, 
and  with  his  customary  candour,  he  has  at 
once  informed  me  that  everybody  dealing 
with  a  state  which  has  absolute  right,  and 
possession  too,  is  asking  that  state  to  subor- 
dinate its  water  conservation  or  irrigation 
to  the  just  rights  or  just  means  and  re- 
quirements of  another  state,  which  has  no 
bearing  at  all  on  the  Murrumbidgee  and 
the  Darling.  I  admit  that  they  have  on 
the  Murray. 

Mr.  Isaacs.— The  Murrumbidgee  and 
the  Lachlan  are  not  included  in  this. 
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Mr.  REID. — If  the  honorable  member 
will  exclude  the  Darling  and  the  Murrum- 
bidgee from  this  proposal,  there  is  not  the 
slightest  difficulty,  because  our  friends 
from  South  Australia  have  rights  in  the 
Murray.  We  are  the  first  to  admit  that 
they  have  the  fullest  riparian  rights  in 
connexion  with  the  Murray.  We  admit 
that.  Let  it  be  understood,  once  for  all, 
that  New  South  Wales  engages  in  no  con- 
troversy on  that  point — that  we  absolutely 
admit  the  rights  of  South  Australia,  so  far 
as  the  River  Murray  is  concerned.  And, 
more  than  that,  we  are  willing  to  agree  to 
any  proposal  which  comes  from  my  friend 
Mr.  Isaacs,  or  from  any  other  representa- 
tive in  this  Convention,  to  make  the  just 
rights  of  South  Australia  in  the  River 
Murray  as  clear  and  indefeasible  as  pos- 
sible. Therefore,  let  us  at  once  narrow 
down  the  discussion  to  the  crucial  point — 
the  Darling  and  the  Murrumbidgee.  We, 
as  to  those  rivers,  take  up  the  ground  that 
the  law  gives  us. 

Sir  George  Turner. — Is  the  Murrum- 
bidgee included '/  Is  it  not  the  Darling 
that  is  in  question  ? 

Mr.  Wise. — The  Murrumbidgee  is  more 
navigable  than  the  Darling. 

Mr.  RE  ID. — We  rest  our  case  as  to  the 
Darling  and  the  Murrumbidgee  on  the 
simple  ground  which  the  law  gives  us,  and 
therefore  we  thank  no  one  for  it. 

Mr.  Higgins. — No,  but  because  there  is 
no  law.     That  is  what  you  rest  on. 

Mr.  REID. — Surely  the  honorable  mem- 
ber will  admit  that  a  state  has  a  right  to 
its  own  territory. 

Mr.  Higgins. — Yes. 

Mr.  REID.— Very  well;  the  Darling  and 
the  Murrumbidgee  are  part  of  the  territory 
of  New  South  Wales. 

Mr.  Higgins. — There  is  no  law  which 
gives  you  the  flowing  water  of  any  of  those 
rivers. 

Mr.  Wise. — Absolutely. 

Mr.  REID. — There  is  only  the  law  of 
right  and  possession. 

Mr.  Wise. — There  is  more  than  that. 
[Mr.  Reid. 


Mr.  Barton. — Where  is  the  law  that 
diminishes  our  right? 

Mr.  REID.-— I  should  like  Mr.  Higgins 
to  recollect  that  we  are  just  now  not  in 
some  dreamy  court  of  equity,  where  we 
prose  about  rights  that  are  never  found 
anywhere  except  by  equity  authorities  ;  we 
are  dealing  with  solid  legal  rights,  absolute 
rights,  state  rights,  recognised  by  every 
authority  in  the  world. 

Mr.  Higgins. — That  begs  the  whole 
question. 

Mr.  REID.— Well,  if  the  honorable 
member  can  quote  a  single  authority  which 
shows  the  contrary,  I  will  listen  to  him. 

Mr.  Higgins. — I  thought  that  you 
scorned  authorities. 

Mr.  REID. — I  did  not  say  I  scorned 
authorities;  I  scorn  the  interjections  of 
the  honorable  member,  that  is  all. 

Mr.  Higgins. — Because  there  is  no  law 
between  South  Australia  and  New  South 
Wales,  you  claim  to  grab  all  the  water. 

Mr.  REID. — No,  because  there  is  a  law 
which  gives  us  an  absolute  right  to  the 
Murrumbidgee  and  the  Darling.  In  the 
interests  of  the  people  to  whom  we  have 
sold  the  land  in  fee  simple,  if  for  no  other 
purpose,  we  must  vindicate  our  right  to  the 
water  of  those  rivers.  One  of  the  aspects 
of  this  matter  is  entirely  lost  sight  of. 
New  South  Wales  has  sold  enormous 
quantities  of  land,  based  on  the  rights 
which  the  people  possess  in  this  water 
under  the  New  South  Wales  law  and 
Government.  Millions  of  money  have  been 
received  by  the  New  South  Wales  Govern- 
ment for  land  sold  within  the  water-shed 
of  the  Murrumbidgee,  and  the  owners  of 
that  land  have  all  the  right  of  that  Go- 
vernment in  those  waters  as  defined  at 
present  under  the  law.  It  is  not  a  light 
question  for  us  to  nullify  the  things  we 
have  sold — frontages  to  the  rivers.  Sup- 
posing we  were  willing  to  hand  over  those 
rivers  to-morrow  to  the  Federal  Parliament 
as  far  as  the  power  of  irrigation  and  water 
conservation  went,  we  would  change  the 
position  of  our  land-owners  in  many  parts 
of  New  South  Wales  very  seriously.     We 
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are  bound  to  respect  their  rights  as  well  as 
our  own  state  rights  in  this  matter.  But 
what  I  wish  honorable  members  to  make 
up  their  minds  about  is  this  :  I  can  quite 
understand,  when  they  have  a  reasonable 
chance  of  appropriating  something  that 
does  not  belong  to  them,  some  people 
would  try  to  get  it,  but  when  the  person 
from  whom  it  is  to  be  got  is  not 
asleep,  and  knows  his  rights,  it  must  be 
remembered  that  the  chance  of  getting 
it  is  very  slight ;  so  any  attempt  on  the 
part  of  this  Convention,  or  any  other 
body  under  Heaven,  to  get  New  South 
Wales  to  give  up  her  absolute  ownership 
in  the  River  Darling  and  the  River  Mur- 
rumbidgee  must  fail.  That  being  so,  I 
am  prepared  to  consent  to  all  the  in- 
cidents which  federal  powers  will  bring. 
I  admit  that  on  those  general  words,  as 
put  so  ably  and  forcibly  by  the  leader  of 
the  Convention,  about  navigation  and 
shipping,  and  the  regulation  of  commerce 
among  the  states,  we  may  have  given  up 
powers  to  the  Federal  Parliament  far 
beyond  those  which  we  may  wish  to  give 
up,  but  we  are  giving  them  up  on  equal 
terms  ;  we  are  giving  them  up  for  legiti- 
mate, for  vital,  for  necessary  federal  pur- 
poses. We  only  give  them  up  as  every 
one  else  gives  up  something;  but  this 
attempt  to  single  out,  in  this  Convention, 
the  state  rights  of  New  South  Wales  for 
special  adjudication  must  fail,  because  the 
tribunal  is  not  complete.  Now,  I  cer- 
tainly do  not  go  all  the  way  with  Mr. 
Barton  in  his  view,  which,  of  course,  he 
only  bases  on  these  decisions,  because  it 
happens  that  no  decision  touches  the 
immediate  point  which  we  are  on  ,  but  I 
think  the  solution  of  such  a  question  on 
the  general  words  of  sub-section  ( 1 )  would 
go  necessarily  to  the  highest  tribunal  of 
the  empire,  where  all  our  local  interests 
or  feelings,  whatever  they  may  be,  would 
not  have  any  voice  in  the  decision.  The 
matter  would  be  decided  simply  on  a  dry 
question  of  law,  by  a  tribunal  thousands 
of  miles  away  from  the  conflicting  interests. 
To-day,  I   am   perfectly  satisfied,  in  the 


interests  of  federation,  to  give  up  to  the 
federal  power  the  right  to  go  along  the 
Murrumbidgee  and  the  Darling— to  do 
what?  Not  to  take  possession  of  them; 
but,  as  the  policeman  goes  along  the  street, 
in  order  to  see  that  in  our  management  of 
our  own  property  we  act  according  to  law; 
in  order  to  see,  for  instance,  that  in  the 
management  of  those  rivers  we  do  not  so 
manage  them  as  to  place  the  enterprise  of 
South  Australia  or  Victoria  upon  a  dif- 
ferent footing  from  that  of  our  own  enter- 
prise. With  all  respect  to  the  views 
which  may  be  held,  my  views  of  these 
general  words  in  sub-section  (1)  just 
amount  to  this — that  those  words  do  not 
give  the  physical  control  of  the  waters  of 
the  rivers  concerned,  that  they  simply 
give  the  power  to  look  on,  and  if  any- 
thing is  done  upon  those  rivers  derogating 
from  freedom  and  equality  of  commerce, 
the  right  to  come  forward  and  say  that 
that  thing  shall  not  be  done. 

Mr.  Isaacs. — That,  very  possibly,  will 
be  the  decision  of  the  court. 

Mr.  REID.-Well,  I  do  not  wish  to 
gain  any  vote  on  this  question  by  dis 
guising  my  own  views  on  the  matter.  My 
own  opinion  is  that  those  general  words 
would  only  have  that  effect. 

Mr.  Kingston. — Which  effect  1 

Mr.  REID.— The  effect  of  giving  the 
Federal  Parliament,  if  it  chose  to  legislate 
on  the  subject,  power  to  prevent  our  use 
of  those  rivers  of  New  South  Wales  in 
the  interests  of  New  South  Wales  traders, 
as  opposed  to  the  interests  of  all  other 
Australian  traders.  In  other  words,  that 
they  would  secure  equality  of  commerce 
on  those  rivers.  For  that  federal  pur- 
pose, I  heartily  hand  over  every  pint  of 
the  waters  of  the  Murrumbidgee  and  the 
Darling  to  the  Federation,  to  see  that 
all  the  colonists  of  all  the  Australias,  and 
indeed  the  citizens  of  the  world  at  large, 
shall  be  absolutely  equal  and  free  upon  those 
waters.     That  is  where  I  propose  to  stop. 

Mr.  Kingston. — But  not  to  give  them 
any  power  to  maintain  the  navigability  of 
those  rivers  1 
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Mr.  REID. — The  honorable  member 
must  see  that  in  the  case  of  rivers  which 
are  not  always  navigable 

Mr.  Kingston. — I  only  wish  to  find  out 
what  you  want. 

M"  REID.— That  is  the  whole  trouble. 
Here  we  have  the  River  Darling,  which 
runs  for  1,300  miles,  and  then  becomes,  not 
dry  exactly,  but  certainly  unnavigable. 
If  we  were  to  give  to  any  tribunal  on 
earth  the  power  of  maintaining  the  navi- 
gability of  the  River  Darling  we  would 
absolutely  put  every  irrigation  scheme 
along  the  banks  of  that  river  in  such  a 
position  that  it  would  be  worthless 

Mr.  Higgins. — How  do  you  show  that  ? 

Mr.  REID. — I  find  that  my  honorable 
friend's  interjections  do  not  generally  tend 
to  enlighten  what  I  am  saying,  so  I  dis- 
regard them. 

Mr.  Higgins. — May  I  ask  the  right 
honorable  gentleman  this  question  1 

Mr.  REID. — Not  at  present.  I  wish  to 
make  this  perfectly  clear,  that  we  must 
look  the  natural  facts  in  the  face,  that  it 
is  of  no  use  to  talk  about  maintaining  the 
navigability  of  the  river,  which  nature  has 
decreed  shall,  or  may,  at  certain  times,  and 
often,  be  unnavigable.  That  being  the 
case,  if  any  power  is  charged  with 
the  duty  of  maintaining  the  navigability, 
we  practically  hand  over  every  pint 
of  water  in  these  rivers  to  navigation, 
where  navigation  conflicts  with  the  use  of 
the  waters  for  other  purposes.  That  is 
the  dilemma  we  are  in,  and  we  will  not, 
for  the  sake  of  ease  and  comfort,  shirk 
that  dilemma.  We  will  not  allow  any 
form  of  words  to  go  into  this  Constitution 
which  will  place  our  colony  in  that  posi- 
tion, and  until — if  the  proposition  of  the 
leader  of  the  Convention,  which  I  think 
absolutely  fair,  is  not  adopted — we  hit  on 
some  solution  which  will  make  it  per- 
fectly clear  that  the  rights  of  New 
South  Wales  over  the  waters  of  the 
Murrumbidgee  and  the  Darling,  for  the 
purposes  I  have  mentioned,  are  preserved 
to  New  South  Wales,  all  our  labour 
here  will  be  in  vain.  The  amendment 
[Mr.  Beid. 


of  the  learned  member  (Mr.  Isaacs)  is 
therefore  objectionable  to  me  on  this 
point — that  if  we  make  the  navigability 
of  the  rivers  one  of  the  powers  of  the 
Commonwealth,  we,  for  such  purpose, 
hand  over,  subject,  of  course,  to  what 
follows — I  quite  understand  that — the 
whole  length  of  the  Darling  and  the 
Murrumbidgee,  to  the  actual  physical  con- 
trol of  the  Commonwealth.  Now,  the 
line  we  draw,  as  I  said  before,  to  sum  up 
our  position  in  a  few  words,  is  this :  We 
will  not  hand  over  the  actual  physical 
control  of  the  River  Darling  or  the  River 
Murrumbidgee,  because  they  both  abso- 
lutely belong  to  us. 

Mr.  Barton. — We  have  no  authority  to 
do  it. 

Mr.  REID. — Of  course,  we  have  no 
authority  to  do  anything  of  the  kind. 
But  we  are  quite  willing,  under  general 
words,  to  give  the  Federal  Parliament 
the  same  power  over  these  rivers  as 
it  has  over  every  other  river  in  the 
Commonwealth,  the  power  of  stepping 
in  when  we,  in  the  navigation  of  these 
rivers,  establish  unfair  distinctions,  to 
the  prejudice  of  other  Australians  and  to 
the  advantage  of  our  own  colonists.  That 
defines,  I  hope,  clearly  the  position  we  take 
up.  It  is  a  position  wThich,  I  think  I  may 
say,  is  a  final  one.  We  are  prepared  to 
take  all  the  risks  of  the  decision  on  the 
words  which  are  in  sub-section  (1).  We 
will  take  all  our  risks,  because  those  are 
federal  powers  of  a  general  character.  But 
I  again  earnestly  wish  to  make  it  perfectly 
clear  to  this  committee  that  what  I  have 
said  really  defines  the  final  attitude  of 
New  South  Wales  on  this  matter. 

[The  Chairman  left  the  chair  at  five 
minutes  past  one  o'clock  p.m.  The  commit- 
tee resumed  at  ten  minutes  past  two  p.m.] 

Dr.  QUICK  (Victoria). — This  question 
has  been  discussed  with  such  great  ability 
on  both  sides  that  I  feel  somewhat  reluc- 
tant to  take  up  the  time  of  the  committee 
in  adding  to  the  discussion.  But  it  is  a 
question  of  such  momentous  importance, 
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especially  as  I  have  the  misfortune  to 
differ  from  some  of  my  colleagues  in  the 
representation  of  Victoria,  that  I  feel  under 
an  obligation  to  the  committee  to  make  a 
few  observations  explaining  my  position, 
and  the  reason  for  the  vote  I  propose 
to  give,  should,  unfortunately,  it  become 
necessary  to  have  a  division.  I  was  very 
pleased  at  the  key-note  given  to  this  dis- 
cussion some  days  ago,  at  its  initiation, 
by  the  honorable  and  learned  member 
(Mr.  Kingston).  I  was  pleased  at  the 
expression  of  the  hope  in  which  he  indulged, 
that  the  subject  would  be  thoroughly 
discussed  and  thrashed  out  from  every 
point  of  view,  and  would  be  eventually 
settled  satisfactorily,  and  that  without 
a  division.  I  hope,  sir,  that  that  expres- 
sion of  hope  will  be  realized — that,  as 
as  the  result  of  all  the  debate  which  is 
being  indulged  in,  such  a  consummation 
will  be  realized.  1  must  admit  that  the 
case  made  out  by  the  representatives  of 
South  Australia  in  supporting  their  de- 
mands appears  to  be  a  very  strong  and 
reasonable  one,  and  had  I  the  responsi- 
bility of  representing  that  colony  in  this 
Convention  I  would  feel,  not  only  justified, 
but  bound,  to  take  the  attitude  which 
they  have  assumed.  They  are  claiming 
on  behalf  of  their  colony  recognition  of 
a  right  which  would,  no  doubt,  be  of 
immense  value  and  importance  to  that 
colony,  not  only  in  the  immediate  future, 
but  for  all  time,  and  I,  speaking  as  a 
disinterested  listener  to  this  debate,  should 
be  very  glad  indeed  if  the  representatives 
of  New  South  Wales  could  see  their  way 
clear  to  agree  to  some  reasonable  com- 
promise in  the  direction  suggested  by  the 
representatives  of  South  Australia.  On 
the  other  hand,  I  also  feel  this  difficulty, 
that  if  I  were  a  representative  of  New 
South  Wales  I  could  not  possibly  avoid 
feeling  the  strength  of  the  convictions 
they  have  given  expression  to  in  this 
debate — convictions  which  have  been  fairly 
and  temperately  expressed  by  Mr.  Lyne, 
yesterday,  and  by  Mr.  McMillan  and  the 
Premier  of  that  colony  to-day.     I  do  not 


feel  that  this  is  a  question  upon  which  the 
representatives  of  disinterested  colonies 
ought  to  be  called  upon  to  assume  the 
position  of  arbiters.  I,  for  my  part,  de- 
cline to  assume  the  position  and  the 
responsibility  of  an  arbiter  in  a  contest  of 
this  kind.  There  are  certain  branches  of 
the  Constitution  as  to  which  every  mem- 
ber of  the  Convention  must  assume  the 
responsibility  of  voting  according  to  his 
deliberate  convictions.  The  structure  of 
the  Federal  Parliament,  of  course,  does  not 
involve  the  consideration  of  any  state  or 
provincial  right,  but  it  involves  a  question 
of  vital  principle.  On  such  questions  as 
those  we  must  assume  the  responsibility 
of  our  convictions,  but  as  regards  a  class 
of  powers  such  as  the  power  which  we 
are  now  discussing,  I  feel  that  the  class 
of  powers  to  be  inserted  in  this  sub-section 
affecting  the  territorial  rights  of  states 
cannot  be  decided  upon  by  a  majority  in 
division.  I  would  venture  to  draw  atten- 
tion to  the  fundamental  resolution  on  which 
we  are  endeavouring  to  frame  this  Con- 
stitution, a  resolution  which  was  adopted 
at  Adelaide  without  the  slightest  dis- 
sent, and  which  seems  to  suggest  and  for- 
mulate the  principles  according  to  which 
we  should  go  in  selecting  the  surrendered 
powers  to  be  inserted  in  this  Constitution. 
It  is  this,  that  the  "  powers,  privileges,  and 
territories  "  of  the  several  existing  colonies 
shall  remain  intact,  except  in  respect  of 
such  surrenders  as  may  be  agreed  upon, 
to  secure  uniformity  of  law  and  adminis- 
tration in  matters  of  common  concern. 
That  affirms  the  principle  to  which  we  all 
agree.  It  says  that  "the  powers,  privi- 
leges, and  territories  of  the  several  existing 
colonies  shall  remain  intact,  except  as 
regards  such  surrenders  as  may  be  agreed 
upon."  Not  such  surrenders  as  may  be 
wrested  from  a  colony  by  the  force  of  a 
majority  division,  but  a  free  and  voluntary 
surrender  of  powers.  I  ask,  therefore, 
does  this  right  which  is  now  in  dispute 
come  within  what  was  contemplated  by 
this  fundamental  resolution,  "powers, 
privileges,  and  territories  "  1     That  is  the 
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question  I  put  to  myself  in  determining 
my  vote  in  this  division.  If  not  generally 
admitted,  the  weight  of  the  argument  is 
in  favour  of  the  contention  that  what 
is  now  endeavoured  to  be  secured  for 
the  benefit  of  South  Australia  at  the 
expense  of  New  South  Wales  does  come 
within  that  class  of  powers,  privileges, 
and  territorial  rights  now  asked  to  be 
surrendered.  It  is  suggested  that  if  the 
representatives  of  this  great  colony  will 
not  agree  voluntarily  to  surrender,  it  is  to 
be  wrested  from  them  by  the  force  of  a 
majority  division.  That  is  a  position  which 
the  Convention  ought  not  to  assume.  I 
think  that  is  a  position  which  the  Right 
Hon.  the  Premier  of  the  important  colony 
of  South  Australia  would  not  like  the  Con- 
vention to  assume. 

Mr.  Kingston. — We  prefer  an  agree- 
ment, of  course. 

Dr.  QUICK.— Undoubtedly  we  would 
prefer  an  agreement,  and  I  am  not  with- 
out hope  that  some  agreement  will  be 
arrived  at.  But  we  are  asked  to  force  the 
situation  when  the  representatives  of  New 
South  Wales,  after  a  full  consideration  of 
all  the  circumstances,  have  solemnly  as- 
sured this  Convention,  unanimously,  and 
not  by  a  majority  of  its  representatives, 
that  this  is  a  state  right,  a  provincial  right, 
which  they  cannot  surrender.  We  are 
told  in  certain  quarters — notwithstanding 
that  assurance — we  ought  not  to  accept 
the  statements  of  the  representatives  of 
New  South  Wales,  but  that  we  ought  to 
accept  some  evidence  of  the  opinion  of  the 
people  of  New  South  Wales  outside. 

An  Honorable  Member.  —  Is  South 
Australia  to  give  up  everything  1 

Dr.  QUICK. — I  admit  the  arguments 
on  the  side  of  South  Australia  are  very 
strong ;  but  I  am  placed  in  this  position, 
that  I  have  to  decide  how  I  am  to  give 
my  vote.  Whilst  I  join  with  every  mem- 
ber of  the  Convention  in  urging  the 
representatives  of  New  South  Wales  to 
make  such  concessions  as  they  possibly 
can  for  the  sake  of  securing  a  conven- 
tion, or  treaty,  or  agreement,  which 
[Dr.  Quick. 


might  be  embodied  in  this  Constitution, 
at  the  same  time  I  fail  to  see  how  we 
can  assume  an  Pittitude  that  would  pro- 
bably prevent  the  representatives  of  New 
South  Wales  from  taking  any  furthei 
interest  in  the  proceedings  of  this  Con- 
vention. I  was  glad  to  notice  the  stand 
taken  up  yesterday  by  the  honorable 
members  (Mr.  O'Connor  and  Mr.  Barton) 
with  reference  to  this  question.  I  think 
their  speeches  pointed  out  the  direc- 
tion in  which  an  agreement  might  be 
come  to,  and  to  remove  all  doubts,  it 
might  be  reduced  to  black  and  white  in 
the  shape  of  a  clause  to  be  embodied  in 
this  Constitution.  I  believe  that  if  that  were 
done,  and  if  those  learned  members  will 
not  merely  give  their  verbal  assurance  as 
to  the  construction  that  might  possibly 
be  placed  on  the  first  sub-section,  relating 
to  the  control  of  commerce  and  trade,  but 
will  place  it  in  this  Constitution,  probably 
the  first  paragraph  in  the  amendment  pro- 
posed by  the  honorable  member  (Mr. 
Isaacs)  might  meet  the  case. 

Mr.  Wise.- — The  first  paragraph  only. 

Dr.  QUICK.— Yes. 

Mr.  McMillan. — Would  it  not  be 
better  to  define  navigability  1 

Dr.  QUICK.— That  involves  a  tech- 
nical question  of  definition  which  it  might 
be  unwise  to  place  in  the  Constitution. 
It  would  be  a  very  narrow  definition.  This 
is  not  an  instrument  for  defining  the 
meaning  of  words  in  the  English  language; 
it  is  an  instrument  to  define  certain  legal 
principles,  which  can  afterwards  be  dealt 
with  by  any  federal  tribunal  to  be  intrusted 
with  this  great  and  important  duty. 

Mr.  Kingston. — Would  you  prefer  the 
first  part  1 

Dr.  QUICK —I  think  the  first  part 
would  greatly  assist  the  position  of  South 
Australia.  I  feel  some  doubt  as  to  the 
real  demands  of  that  colony.  This  morn- 
ing, as  stated  by  the  honorable  member 
(Mr.  Symon),  in  the  earlier  part  of  his 
observations  he  seemed  to  restrict  his 
demands  purely  to  the  question  of  con- 
trol of    navigation.       Of  course,   if   that 
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comprises  the  limits  of  his  demands,  these 
are  much  simpler  than  are  represented  by 
the  motion  which  he  asks  the  Convention 
to  accept,  because  that  motion  goes  further 
than  the  earlier  portion  of  his  remarks. 
In  his  motion  he  proposes  to  confer  upon 
the  Federal  Parliament,  or  some  federal 
tribunal,  the  control  of  the  waters,  not 
only  for  the  purpose  of  navigation,  but  of 
irrigation. 

Mr.  Symon. — No. 

Dr.  QUICK. — It  seems  to  me,  therefore, 
that  his  own  motion  goes  further  than 
what  his  observations  have  led  the  Con- 
vention to  believe  he  actually  wants.  If  a 
clause  similar  in  nature  to  the  first  para- 
graph of  the  honorable  member's  (Mr. 
Isaacs')  amendment  were  embodied  in  the 
Constitution,  it  would  place  beyond  all 
doubt  the  application  of  the  principles  of 
those  cases  cited  by  the  honorable  member 
(Mr  Barton)  yesterday,  and  it  would  secure 
for  South  Australia  that  right  of  naviga- 
tion which  undoubtedly  she,  as  well  as  all 
the  other  colonies,  ought  to  have.  If  that 
principle  be  embodied  in  the  Constitution, 
I  hope  that  the  representatives  of  South 
Australia  will  be  able  to  see  their  way 
clear  to  accept  it,  and  that,  on  the  other 
hand,  the  representatives  of  New  South 
Wales  will  also  be  able  to  see  their  way  to 
agree  to  it. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  listened  with  great  pleasure  to  the  very 
able  and  fair  speech  made  by  the  hon- 
orable member  (Mr.  Isaacs),  in  which  he 
dealt  with  the  matter  more  thoroughly 
than  I  think  anybody  else  has  dealt  with 
it.  He  was  good  enough  to  inform  hon- 
orable members  in  detail  of  the  legal  posi- 
tion with  which  some  of  us  but  not  all  were 
acquainted,  and  generally  to  suggest  a 
point  of  view  for  the  settlement  of  this 
dispute  which  was  both  broad  and  states- 
manlike. I  say  at  once  that  I  am  going 
to  support  the  amendment  of  the  honor- 
able member  (Mr.  Isaacs),  and  failing  his 
amendment  being  carried,  I  mean  to  sup- 
port the  striking  out  of  the  clause  al- 
together. I  am  going  to  support  the 
[29] 


amendment  of  the  honorable  member  (Mr. 
Isaacs),  not  because  it  is  an  extension  of 
the  powers  of  the  Commonwealth  which 
would  be  created  by  the  mere  fact  of 
striking  out  this  clause,  and  allowing  the 
general  provision  as  to  trade,  and  com- 
merce to  remain.  I  am  going  to  support 
it  on  the  distinct  ground  that  it  is  a 
limitation,  and  a  limitation  which,  I  think, 
is  a  wise  one.  I  shall  also  support  it  on 
the  further  ground  that  Ijlonot  think  it  is 
w7ell  in  the  initiation  of  this  Constitution 
that  we  should  use  words  which  have  a  ) 
clear  and  distinct  meaning  only  by  reason 
of  a  judicial  decision  in  another  state,  which 
may  or  may  not  be  followed  as  the  out- 
come of  this  Constitution.  If  my  honor- 
able friends  (Mr.  O'Connor  and  Mr.  Barton) 
mean  what  they  have  said,  if  they  mean 
that  these  words  bear  precisely  the  mean- 
ing that  we  want,  then  surely  no  misunder- 
standing can  happen  from  saying  so.  The 
words  can  never  be  words  of  extension, 
they  must  be  words  of  limitation,  so  that 
if  they  want  to  limit  us  in  the  insertion 
of  the  words  we  shall  be  giving  away  some- 
thing, and  by  no  means  gaining  anything. 
To  frame  a  Constitution  with  respect  to 
which  the  honorable  member  (Mr. 
McMillan),  one  of  the  clearest-headed  men 
here — no  matter  what  differences  of  opinion 
we  may  have  with  him  in  respect  to  the 
speech  he  delivered  to-day — will  under- 
stand one  thing,  and  we  will  understand 
another,  is  to  begin  with  a  misunderstand- 
ing, and  not  to  found  a  Constitution  on  the 
substantial  basis  on  which  we  wish  to  es- 
tablish it.  My  position  has  always  been  the 
same  in  this  Convention.  When  the  words 
were  inserted  in  Adelaide  which  stand 
now,  and  when  other  words  were  rejected, 
I  said  then  that  I  considered  those  words 
were  words  of  limitation,  and  in  no  way 
words  of  extension,  and  I  opposed  them. 
My  position  has  never  changed.  I  have 
from  the  first  only  asked  for  the  control 
— and  I  do  not  stand  to  the  particular 
phraseology  I  am  using,  because  honor- 
able members  will  know  what  I  mean — 
and    the    regulation    of     the     navigable 
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streams.  When  my  honorable  friend  (Mr. 
Gordon)  came  forward  in  Adelaide  and 
suggested  that,  I  understood  there  was  a 
general  feeling  on  the  part  of  a  great 
many  of  the  committee  to  accept  it.  That 
is  all  that  I  require.  I  wish  to  ask  New 
South  Wales  to  give  up  nothing.  I  wish 
her  only  to  give  up  what  by  international 
comity  is  understood  to  be  given  up  by 
rival  or  hostile  nations  to  each  other. 

Mr.  Wise. — Would  you  like  it  to  be 
inserted  in  the  Constitution  that  the  water- 
course of  the  Murray  is  not  in  the  terri- 
tory of  New  South  Wales  ? 

Sir  JOHN  DOWNER— I  would  not 
object  to  anything  so  long  as  we  had  the 
proper  regulation  of  it.  Our  position,  so 
far  as  that  matter  is  concerned,  is  clear  and 
definite.  We  ask  New  South  Wales  to 
give  up  nothing  which  she  would  not  have 
to  give  up  if  she  formed  one  state  in 
America  and  we  formed  another,  or  if  she 
formed  one  of  the  old  states  of  Germany 
and  we  formed  another,  or  if  she  formed  a 
continental  kingdom  and  we  formed  an- 
other. We  ask  her  to  give  up  nothing, 
but  simply  to  recognise  that  railways 
and  rivers  have  no  relation  to  each 
other.  Jure  naturce  railways  belong  to 
those  who  construct  them.  The  whole 
position  is  entirely  different  so  far  as 
a  river  is  concerned,  and  the  law  which 
regulates  all  civilized  communities  in 
their  internal  relations  should  regu- 
late hostile  states,  and  of  course  to 
a  much  larger  extent  friendly  states. 
I  have  protested  throughout  that 
we  want  to  take  nothing  from  New 
South  Wales  ;  we  do  not  want  to  prevent 
them  from  irrigating  their  vast  interior, 
although  I  do  not  believe  that  they  will 
carry  out  that  work.  We  do  not  wish  to 
prevent  them  from  exercising  any  rights 
which  they  reasonably  can  exercise  at  the 
present  time.  New  South  Wales  must 
remember  that,  although  they  protest 
they  have  done  nothing  unneighbourly 
(and  they  have  not),  they  said  they  would; 
but  they  have  not  kept  their  word.  But 
supposing  New  South  Wales  as  a  matter 
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of  fact  were  to  say,  as  the  honorable  mem- 
ber (Mr.  McMillan)  pays  they  are  entitled 
to  do,  that  they  would  take  away  every 
drop  of  water  from  the  Darling  so  as  to 
materially  interfere  with  the  enjoyment 
of  the  proprietors  below  on  the  river 
banks 

Mr.  Wise.— I  do  not  think  it  would 
appreciably  affect  the  navigability  of  the 
Murray  if  every  drop  of  water  were  taken 
from  the  River  Darling. 

Sir  JOHN  DOWNER.— Does  my  hon-' 
orable  friend  think  that  the  Imperial 
Government  would  allow  them  to  do 
it?  I  admit  the  Imperial  Govern- 
ment are  difficult  to  get  at  in  questions 
between  the  colonies ;  they  are  easy  of 
access,  but  very  difficult  to  get  into  motion  ; 
but,  at  the  same  time,  if  there  were  any 
serious  proposals  that  had  a  probability  of 
being  carried  out  on  the  part  of  New  South 
Wales  to  materially  interfere  with  the 
ordinary  flow  of  those  rivers,  I  have  not 
the  slightest  doubt  that  the  Imperial  Go- 
vernment would  interfere,  and  by  legis- 
lation would  exercise  the  only  control 
there  is  over  the  colonies  in  this  matter, 
and  limit  their  authority.  We  do  not 
want  that.  We  ask  for  nothing  but 
what  hostile  nations  would  allow  to  each 
other,  and  we  say:  Treat  those  who 
are  brothers  at  least  no  worse  than  you 
would  treat  your  enemies.  Recognising 
these  fair  and  reasonable  principles,  we 
want  to  cut  down  none  of  the  rights  of 
New  South  Wales,  except  in  the  event  of 
that  colony  trying  to  invade  ours,  and 
then,  instead  of  being  forced  to  appeal  to 
an  Imperial  tribunal,  we  wish  the  matter 
to  be  decided  amongst  ourselves  according 
to  the  principles  of  justice  and  right. 
What  fears  have  the  representatives  of 
New  South  Wales?  From  my  point  of 
view,  I  do  not  claim  that  any  part  of  this 
water  should  ultimately  go  to  South 
Australia  at  all,  but  that  the  water 
should  be  made  the  best  use  of  for 
Australia.  If,  as  years  go  by,  it  is  found 
that  irrigation  in  New  South  Wales  is 
the  best  thing  for   Australia,  though  it 
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destroyed  the  River  Murray,  I  would 
say — "  This  is  a  matter  for  the  Common- 
wealth, I  trust  the  Commonwealth."  We 
are  studying  the  greatest  happiness  of 
the  greatest  number,  and  if  the  greatest 
number  happen  to  be  in  New  South 
Wales,  let  them  have  the  benefits  nature 
intended  them  to  have.  I  want  the  Com- 
monwealth to  have  power  to  do  that,  so 
that  we  may  have  an  assertion  from  time 
to  time  of  rights  which  are  founded  in 
equity. 

Mr.  McMillan. — What  does  sub-section 
(l)mean  ? 

Sir  JOHN  DOWNER.— I  do  not  know, 
after  the  speech  of  the  honorable  member 
who  interjects,  that  I  should  be  too  pro- 
fuse in  my  explanation  of  what  it  means. 
It  may  mean  what  Mr.  O'Connor  and  Mr. 
Barton  have  said.  And  not  that  alone  : 
The  effect  not  merely  of  that  sub- 
section, but  the  whole  ambit  of  the  Bill, 
is  to  secure  absolute  freedom  in  the  Com- 
monwealth, so  that  every  man  can  go  from 
state  to  state  and  be  charged  no  duty. 
Probably  this  sub-section  will  be  wide  and 
strong  enough  to  do  all  which  we  want  to 
do.  Very  likely  it  might  even  do  more 
than  I  would  do.  I  say  this  frankly,  and 
that  is  why  I  so  much  appreciate  the  wise 
and  thoughtful  speech  Mr.  Isaacs  gave 
us  this  morning.  Because  Mr.  Isaacs' 
suggestion  is  not  an  extension  of  the  im- 
plied powers  but  a  limitation.  It  is 
founded  on  this  principle — irrigation  may 
very  likely  become  first  and  not  second  in 
importance,  and  navigation  in  all  proba- 
bility will  become  quite  subordinate  to  irri- 
gation. Now,  if  either  under  an  express 
provision  for  preserving  navigability,  or 
under  an  implied  provision  as  trade  and 
commerce,  you  put  it  it  in  the  hands 
of  anybody — because  anybody  could  do 
it  who  was  affected — to  get  an  injunction 
to  preserve  the  navigability  of  the  rivers 
where  it  was  to  the  interests  of  the  state 
that  their  navigability  should  not  be  pre- 
served, you  would  not  be  doing  what  was  best 
for  the  Commonwealth  ;  but  the  primary 
right  being  navigability — that  being  the 


initial  condition  to  be  preserved — you  are 
not  to  destroy  that  navigability  without 
the  consent  of  somebody  representing  all 
the  states,  and  that  will  be  the  jurisdic- 
tion which  will  properly  be  placed  in  the 
Commonwealth.  So  that,  as  far  as  my 
position  is  concerned,  I  mean  to  support 
Mr.  Isaacs'  amendment,  distinctly  on  the 
ground  that  it  is  broad,  statesmanlike,  and 
just,  not  an  extension  but  a  limitation,  and 
might  be  highly  necessary. 

Mr.  Symon. — But  you  object  to  it  being 
added  to  the  amendment  that  it  is  not  to 
be  a  limitation. 

Sir  JOHN  DOWNER.— I  do  not  know 
about  that. 

Mr.  Symon. — Some  of  us  want  it  to  be 
an  extension. 

Sir  JOHN  DOWNER.— I  think  the 
amendment  is  distinctly  a  limitation.  But 
I  should  like  the  position  to  be  this : 
Suppose  any  citizen — because  that  is  what 
it  comes  to — goes  to  the  Supreme  Court 
of  the  Commonwealth,  and  insists  on  the 
navigability  of  the  stream  being  preserved, 
although  it  might  be  to  the  direct  interests 
of  not  merely  one  state  but  of  all  the 
states  that  it  should  not  be  preserved.  We 
could  only  remedy  that  defect  by  an 
alteration  in  the  Constitution  ;  and  what 
Mr.  Isaacs'  amendment  says  is — "  Let  us 
consider  both  of  these  things — let  us  con- 
sider that  irrigation  might  become  much 
more  important  than  navigation  —  and 
whilst  preserving  the  initial  state  right  of 
the  stream  being  kept  navigable,  still 
give  a  power  to  the  Commonwealth  to 
use  the  water  for  other  purposes,  if, 
in  the  opinion  of  the  Commonwealth — not 
of  any  particular  state — that  inter-state 
right  should  be  infringed."  As  to  what 
navigability  is,  I  do  not  think  that  depends 
altogether  on  the  time  when  the  river  is 
navigable.  If  in  its  natural  condition  a 
river  is  at  times  navigable,  that  is  naviga- 
bility, and  in  my  opinion  we  are  entitled 
to  have  it  preserved.  My  view  is  that 
striking  out  this  clause  will  leave  the 
matter  broader  than  if  you  put  it  in ;  but 
I  go  for  putting  it  in  because  it  is  a  just 
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and   righteous  limitation,  and   gives   the 
Commonwealth  a  power  which  it  ought  to 
have.     We  have  had  a  lot  of  legal  quota- 
tions  from   various    sources    about    this 
matter.     We  had  one  from  the  Premier 
of  New  South  Wales  to  the  effect  that  in 
no  case  did  any  decision  ever  question  the 
right  of  a  state  to   deal   with   the  rivers 
within  its  own  borders.     Of  course  that 
applies   when    the  river  rises   within  the 
borders    of    the     state,     and    also    dis- 
charges   itself    within   the  borders.     But 
the    moment   the  river    rises   within  the 
borders   of   another   state,    or   discharges 
within  the    borders    of    another  state,  a 
different  aspect  is  given  to  the  whole  ques- 
tion, and  we  have  to  consider  the  rights 
of  other  people.  '  Although  we  have  not 
Queensland  here  at  the  present  time — and 
more's  the  pity — I  can  well  imagine  the 
point  of  view  that  would   be  taken  by  the 
representatives   of   New   South   Wales  if 
this  River  Darling,  that  our  friends  are 
treasuring  so  much,  were  interfered  with, 
as  it  could  be,  by  the  action  of  Queensland. 
We  cannot  really  deal  with  any  of  these 
questions  without  dealing  with  the  whole. 
The  matter  is  essentially  federal  in  certain 
aspects,  distinctly  local  in  certain  other 
aspects  ;  and,  while  I  agree  with  Dr.  Quick 
as  to  preserving  to  every  state  the  full 
power  that  is  properly  exclusively  applic- 
able  to    that    state,    still,    above    all   is 
the  Australian    principle    that,  wherever 
rights    may    become  conflicting,  or   even 
under    some   circumstances    might   cause 
conflict,  it   is    well    to    leave    within  the 
Constitution   a  means  of   settling   them, 
and  not  found   this  agreement,  which  is 
intended  to   give   satisfaction  to    all,    on 
a    distinctly    varying    interpretation    by 
different  persons  taking  different  views  of 
what   is   meant.      The  South  Australian 
representatives    have     been    accused     of 
taking  a  provincial  view  of  this  question. 
Now,  I  do  not  think  that  the  view  I  take 
is  in  the  slightest  degree  provincial.  I  say 
I  have  asked  for  and  would  be  satisfied 
to  get  a  provision  preserving  the  naviga- 
bility of  the  navigable  streams  within  the 
[Sir  John  Downer. 


Commonwealth;  and  what  I  want  to  get  is 
only  what,  in  the  ca^e  of  adverse  states 
adjacent  to  each  other,  is  allowed  by  the 
comity  of  nations.  Of  course,  when  one 
comes  to  talk  of  right,  there  is  no  right  at 
all.  Every  nation  has  a  right  to  do  with 
its  own  property  just  as  it  likes,  as  long 
as  another  nation  lets  it  do  so.  That  is 
the  limitation  of  right.  But,  superadded 
to  that  comes  another  consideration — so 
long  as  other  nations  let  them  do  it ;  and 
out  of  that  comes  responsibility,  and  out 
of  that  the  comity  of  nations,  and  friendly 
agreements,  which  are  as  real  as  if  they 
were  the  civil  law  of  a  particular  nation. 
I  intend,  sir,  to  vote  in  the  first  instance 
for  Mr.  Isaacs'  amendment,  and,  failing 
that,  I  shall  vote  with  Mr.  Barton. 

Mr.  DEAKIN  (Victoria).— Before  the 
question  is  put,  there  are  one  or  two 
observations  which  I  should  like  to  ad- 
dress to  the  committee,  not  in  repetition 
but  in  continuation  of  those  which  I  made 
on  a  previous  occasion  in  connexion  with 
the  debate  on  this  question.  And,  in  the 
first  instance,  although  I  do  not  propose 
to  enter  in  any  way  into  the  consideration 
of  the  side  issues  raised  by  honorable  mem- 
bers, there  have  been  certain  statements 
made  with  reference  to  the  Victorian  policy 
in  regard  to  the  water  question  which  call 
for,  at  all  events,  a  sentence  or  two  of 
brief  explanation.  The  record  of  these 
debates  may  fairly  be  expected  to  be 
widely  read,  and  the  observations  to 
which  I  allude  might  otherwise  lead 
to  a  certain  amount  of  misconcep- 
tion. My  honorable  and  learned  friend 
(Mr.  Carruthers),  the  New  South  Wales 
Minister  of  Lands,  had  evidently  been 
furnished  by  one  of  the  officers  of  his 
department  with  a  statement  as  to  the 
quantity  of  water  being  diverted  by  Vic- 
torian irrigation  works  at  the  present  time 
from  the  tributaries  of  the  Murray,  and 
from  the  Murray  itself  ;  but  I  regret  to 
say  that  the  officer  wTho  furnished  that 
information  has  confused  the  present  and 
future  tenses,  and  has  included  schemes 
which  have  not  yet  been  attempted  to  be 
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constructed  with  other  projects  partially- 
executed,  and  with  schemes  which  are 
working,  but  are  not  yet  fully  developed. 
The  statement  which  Mr.  Carruthers  has 
made  on  the  faith  of  his  officers,  and  which 
he  has  based  upon  official  publications 
which  he  has  been  good  enough  to  show 
to  me,  is,  owing  to  that  confusion  of  pre- 
sent and  future  tenses,  altogether  a  mis- 
apprehension. For  instance,  the  state- 
ment is  made  that  we  are  taking  124,000 
cubic  feet  of  water  per  minute  from  the 
Goulburn.  But,  as  a  matter  of  fact,  we 
are  not  diverting  10  per  cent,  of  that 
quantity — indeed  not  5  per  cent.  I  am 
not  able  at  the  present  moment  to  show 
exactly  how  much  is  being  diverted  per 
minute,  but  according  to  information 
given  in  the  last  annual  return  issued  by 
the  Water  Supply  Department  of  Victoria, 
the  total  quantity  diverted  is  shown  to  be 
not  5  per  cent,  of  the  annual  quantity 
which  would  be  taken  if  it  were  as  set 
down  in  the  return  upon  which  my  honor- 
able friend  founded  his  remarks. 

Mr.  Carruthers. — Your  head-works  are 
not  capable  of  doing  it. 

Mr.  DEAKIN. — No,  not  capable  even 
of  diverting  more  than  from  three  to  four 
fifths  of  the  amount  the  honorable  gentle- 
man mentioned,  and  the  subsidiary  works 
are  not  capable  of  doing  half  that  amount. 

Mr.  Carruthers. — The  authority  upon 
which  my  information  was  based  are  the 
statements  of  your  own  engineer. 

Mr.  DEAKIN.— But  that  is  only  in 
regard  to  the  capacity  of  certain  head- 
wTorks,  and  is  no  indication  of  the  quantity 
actually  being  diverted.  If  the  honorable 
gentleman  alludes  to  works  other  than 
the  head-works,  then  there  are  no  sub- 
sidiary works  capable  of  carrying  that 
quantity.  The  next  river  referred  to  by 
the  honorable  gentleman  was  the  Cam- 
paspe,  which  it  is  alleged  we  are  wholly 
appropriating  ;  but,  in  regard  to  that,  as 
a  matter  of  fact,  we  are  diverting  no 
water  whatever.  The  next  river  referred 
to  was  the  Loddon,  in  regard  to  which  the 
same  allegation  has  been  made.     But  this 


statement  necessitates  for  the  full  under- 
standing of  it  the  further  explanation,  that 
whatever  diversion  we  make  on  these 
rivers  is  made,  so  far  as  it  is  made  at  all, 
in  connexion  with  storage  reservoirs,  in 
which  we  preserve  the  flood  waters  and 
utilize  them.  The  other  rivers  named  are 
those  from  which  we  are  not  now  diverting, 
either  because  separate  reservoirs  have 
not  yet  been  constructed,  or  the  works 
are  not  fully  used.  In  order,  therefore, 
that  the  statements  made  by  a  gentle- 
man of  position  like  Mr.  Carruthers  may 
not  be  taken  without  this  qualification, 
I  briefly  call  attention  to  the  fact  that, 
in  regard  to  the  estimate  which  he 
has  given,  the  actual  diversion  of  the 
waters  made  by  Victoria  from  the  Murray 
and  its  tributaries  is  a  very  small 
fraction  of  the  sum  total  alleged. 
Then  my  honorable  friend  (Sir  Joseph 
Abbott)  was  good  enough  to  inform  us 
that  he  had  formed  the  opinion,  and  that 
others  in  his  colony  had  formed  the 
opinion,  that  irrigation  works  in  Victoria 
were  a  failure.  Of  course  the  use  of  the 
word  "  failure  "  is  open  to  any  critic,  but 
it  should  be  used,  I  take  it,  with  the 
qualifications  and  illustrations  which  irri- 
gation experts  themselves  employ.  Now, 
one  of  the  highest  irrigation  authorities 
in  the  British  Empire  is  Colonel  Home, 
wrho  recently  presented  a  very  valuable 
report  to  the  New  South  Wales  Govern- 
ment upon  certain  schemes  in  Riverina, 
and  in  a  special  paragraph  of  that  report 
he  takes  care  to  point  out  that  they  call 
irrigation  works  successful  in  India  if 
they  pay  the  cost  of  working  expenses 
and  the  main  part  of  the  interest  in  ten 
years,  and  if  they  will  what  we  call 
"pay"  in  twenty  years.  There  is  not 
an  irrigation  scheme  in  Victoria  which 
has  been  in  operation  for  even  ten 
years,  and  there  is  not  an  irrigation  law 
passed  for  much  more  than  that  time. 
Therefore,  only  one-half  of  the  period 
has  passed  which  the  best  Indian  judges, 
speaking  of  a  densely-populated  country 
and    of    the    highest   class    of    irrigation 
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systems,    say    is    required    on    which    to 
pronounce   a    judgment.      Consequently, 
we   may  fairly   say  that  any  criticism  of 
any  Victorian   scheme   is   at   present  en- 
tirely premature.  There  is  not  the  slightest 
doubt  that  the  honorable  gentleman  was 
justilied  in  repeating  what  be  himself  had 
heard  in   Victoria,    because   up   to   three 
.years  ago,  we  had  a  succession  of  seasons 
of   excellent    rainfall,    during   which   the 
irrigation  works,  as  then  constructed,  were 
disparaged  on  every   hand,   and  even  in 
the  districts  where  they  were  constructed 
were   often   condemned.     Since   then   we 
have  had  three  years  of  drought,  and  an 
entirely  different  verdict  is  now  given  in 
those  districts,   and   in  the   colony  as   a 
whole.     I  will  only  give  one  instance  of 
this.     A  body  of  men,  who  were  capable  of 
giving  a  very  fair  judgment,  picked  out 
one  particular  trust  as  representing  a  part 
of  Victoria  which  they  said  ought  never, 
under  any  circumstances,  to  have  had  an 
irrigation  trust  established  within  it,  and 
in    connexion    with    which   the    existing 
irrigation   works  were  absolutely    worth- 
less, and  could  never  return  a  single  penny 
of  value  either  to  the  State  or  to  the  per- 
sons within  the  trust.    Now,  we  have  been 
favoured  within  the  last  few  months  with 
an  official  report  from  officers  of  the  Watei 
Supply  Department  on  that  very  trust,  the 
Swan  Hill  Trust — a  small  trust  embrac- 
ing only  14,000  acres;  and  their  report 
shows,  by  absolute  figures,  that   at  that 
time    without    the    trust    the  people  in 
the  district  would  have    been    driven  off 
the  land,    whereas,   with   the  condemned 
works  in  that  most  unsuitable  spot,    the 
farmers  in  that  season  had  put  £30,000 
in  their  pockets  more  than  the  farmers  in 
the  same  district  who  were  not  within  the 
trust.       The   whole   of    the    inhabitants 
within  the  trust,  the  report  said,  were  not 
only  enthusiastic  with  regard  to  the  benefits 
it  had  conferred,  but  were  reaping  a  rich 
harvest  from  the  works,  instead  of  being 
driven  off  the  land,  as  they  would  have 
been  if  it  had  not  existed.     I  have  taken 
that  case,   because  it  was  picked  out  as 
[Mr.  Deakin. 


the  worst  instance  of  a  Victorian  irrigation 
trust.  I  do  not  say  that  mistakes  have  not 
been  made  in  this  colony.  I  will  not  dis- 
cuss that.  1  do  not  say  that  we  were  not 
somewhat  premature  in  the  extent  of 
works  we  constructed,  and  their  character 
and  disposition — we  have  not  completed 
many  of  them.  But  if  we  believe  the 
representatives  of  New  South  Wales  in 
their  statement,  that  the  transfer  of  rights 
over  these  rivers  to  the  Federal  Govern- 
ment would  mean  a  certain  hostility  of 
the  whole  of  the  population  of  the  Western 
district  of  their  colony,  I  venture  to 
say,  without  the  fear  of  successful  con- 
tradiction, that  any  proposal  in  this 
Constitution  for  the  transfer  of  the  Vic- 
torian irrigation  works  to  the  Federal 
Government  would  mean  the  absolute  hos- 
tility to  federation  of  every  farmer  in  the 
irrigable  areas  north  of  the  Dividing  Range. 
That  is  the  test  of  how  the  Victorian  farmer 
and  agriculturist  regards  our  irrigation 
works. 

Sir  William  Zeal. — How  are  you  going 
to  vote  ? 

Mr.  DEAKIN.— In  a  matter  of  this  kind, 
I  thought  it  was  only  reasonable  to  give 
the  brief  explanation  I  have  made,  so  that 
it  might  be  placed  on  record  by  the  side 
of  statements  regarding  Victoria  so  serious 
as  those  with  which  we  have  been  favoured 
by  representatives  from  New  South  Wales. 
As  to  my  vote,  I  am  in  the  painful  position 
of  not  being  able  to  vote  on  this  question 
as  the  abstract  merits  of  the  question  de- 
mand. I  should  have  elaborated  my  posi- 
tion more  fully,  but  that  Dr.  Quick,  who 
preceded  me,  has  anticipated  my  re- 
marks. Our  business  and  duty  as  a 
Convention  is  to  frame  a  Constitution 
suitable  for  acceptance  over  the  whole 
of  Australia,  and  likely  to  be  accepted 
by  the  whole  of  Australia.  We  are  not  i 
here  to  draft  an  ideal  system,  but  to  j 
embody  in  this  Constitution  propositions 
which  shall  embody  a  settlement  made  to 
the  best  of  our  ability  of  the  rights  and 
liabilities  of  all  the  colonies  concerned. 
We  are  called   upon  to  do  that,  so  far  as 
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we  can  do  so  consistent  with  the  convict- 
tion  that  we  are  not  thereby  defeating  the 
very  object  we  have  in  view.  We  are  here, 
it  is  true,  to  settle  all  federal  questions 
from  a  federal  point  of  view — to  bring 
within  the  scope  of  this  Constitution  all 
questions  properly  federal — and  this  is  one 
— if  by  so  doing  we  are  not  imperilling 
the  very  object  for  which  we  are  here. 
Now,  what  is  the  position  in  which  we 
find  ourselves?  We  are  asked  to  take, 
•as  I  think  we  ought  to  take,  if  we 
were  perfectly  free  and  unfettered,  a 
federal  stand-point  on  this  question.  Re- 
garding it  from  a  federal  point  of  view,  I 
fully  indorse  the  claim  which  has  been  made 
by  some,  at  all  events,  of  the  representa- 
tives of  South  Australia  for  the  reasonable 
federalization  of  the  whole  of  the  waters  of 
this  great  arterial  system.  It  appears  to 
me  a  reasonable  claim,  and  if  this  were  a 
I  judicial^  tribunal  I  think  we  should  be  con- 
scientiously compelled  to  give  a  verdict  in 
their  favour.  But,  sir,  I  leave  that  aspect 
of  the  question  for  this  reason,  that  such 
a  settlement  involves,  as  I  put  it  on  a 
former  occasion,  practically  all  the  sacri- 
fice on  the  one  part  and  practically  all 
gain  on  the  other  part.  I  find  that  the 
representatives  of  the  state  asked  to  make 
this  sacrifice  are  absolutely  unanimous  in 
refusing  on  the  ground  of  want  of  authority. 

Mr.  Isaacs. — Some  of  them  will  vote  for 
it, 

Mr.  DEAKIN. — Some  of  them  may,  but 
so  far  as  I  have  followed  their  voices 
they  are  unanimous  in  saying  that  they 
have  no  authority  on  this  question  to  be 
governed  even  by  their  own  sense  of  jus- 
tice of  the  case — that  they  do  not  come 
here  authorized  to  give  away  any  of  the 
rights  which  their  colony  undoubtedly 
possesses  with  regard  to  these  great  tribu- 
taries of  the  Murray — that  however  sound 
may  be  the  arguments  of  the  South  Aus- 
tralian representatives,  however  forcibly 
they  may  have  put  forward  their  views, 
the  representatives  of  New  South  Wales 
are  not  in  a  position  to  concede  them. 
On      the     contrary,     several      of     them 


have  intimated  that  if  this  proposal  were 
embodied  in  the  Constitution,  they  not 
only  believe  that  the  electors  of  New 
South  Wales  would  not  indorse  it,  but 
that  they  themselves  might  probably 
have,  in  some  degree  at  all  events,  to 
oppose  it.  Under  these  circumstances 
— although  I  differ  from  the  New  South 
Wales  representatives  as  to  the  extent 
to  which  this  arterial  system  should  be 
federalized  (I  myself  believe  in  its  com- 
plete federalization)  —  I  have  to  put  to 
myself  the  practical  question  :  Would  I  risk 
the  loss  of  New  South  Wales  rather  than 
postpone  the  settlement  of  this  question  1 

Mr.  Holder. — Would  not  the  South 
Australian  electors  feel  just  as  strongly 
on  the  other  side  ? 

Mr.  DEAKIN. — I  recognise  the  force  of 
that  interjection,  but  it  appeals  to  me 
with  much  less  force  for  this  reason  •  That 
the  South  Australian  electors  are  losing 
nothing  they  at  present  have. 

Mr.  Isaacs. — They  will  lose  something, 
because  they  will  be  prevented  from  doing 
what  they  can  do  now — use  the  Murray 
for  irrigation  as  they  please. 

Mr.  Ltne. — They  get  justice. 

Mr.  DEAKIN. — They  get  something 
less  than  what  I  think  justice,  if  we 
were  dealing  with  this  question,  as  I  put 
it  on  a  former  occasion,  as  with  unsettled 
country,  but  not  much  less  than  justice 
if  you  take  into  account  the  vested  in- 
terests in  New  South  Wales  of  land- 
owners who  bought  their  properties,  and 
staked  their  fortunes  by  taking  up  resi- 
dence in  its  interior,  on  the  faith  that 
the  rivers  were  under  the  control  of  New 
South  Wales.  These  interests  have  to  be 
taken  into  account,  and  they  are  an  im- 
portant item.  However,  I  do  not  wish 
to  enter  into  details  on  this  question,  for 
reasons  already  given.  On  the  whole,  I 
believe  that  the  federal  view  must  be 
with  South  Australia,  but  fail  to  see  that 
its  exclusion  from  this  Federal  Constitu- 
tion can  be  any  detriment  to  South  Aus- 
tralia, beyond  the  inevitable  detriment 
of  the    postponement   of    the   realization 
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of  her  wishes.  In  point  of  fact,  South 
Australia  does  not  lose  anything  by  the 
baulking  of  her  reasonable  ambition.  If 
the  representatives  of  South  Australia 
will  look  at  this  matter  through  my 
spectacles  for  a  moment;  if  they  see, 
as  I  see,  no  loss  to  South  Australia,  and  if 
they  see,  as  I  see,  a  serious  loss  threatened 
to  New  South  Wales,  they  will  realize 
the  reasons  —  the  practical  reasons  —  for 
which  a  final  settlement  of  this  question 
may  well  be  postponed. 

Mr.  Higgins. — What  do  you  mean  by 
"loss"? 

Mr.  DEAKIN.— There  will  be  no  loss  to 
South  Australia  of  any  privilege  which 
she  at  present  enjoys,  unless  it  be  of  that 
extremely  indefinable  inchoate  privilege 
of  appeal  to  the  Imperial  Government, 
which,  personally,  I  do  not  value  at  any- 
thing at  all.  If  this  right  of  appeal  to 
the  Imperial  Government  on  a  question  of 
intercolonial  concern  is,  as  I  conceive,  in- 
tangible and  practically  worthless,  I  can 
see  no  loss  to  South  Australia,  and  no  rea- 
son why  the  electors  of  South  Australia 
should  reproach  their  representatives  for 
having  failed  to  gain  what  they  could 
only  gain  at  peril  to  the  cause  of  fede- 
ration in  other  colonies.  Let  me  go  a 
step  further,  and  point  out  once  more, 
though  very  briefly,  the  opportunities 
which,  it  appears  to  me,  will  be  afforded 
for  a  settlement  of  this  question  upon 
better  lines  and  on  a  sounder  basis  after 
federation  is  effected.  Let  the  represen- 
tatives of  South  Australia  look  at  this 
question  once  more  in  a  purely  physical 
aspect ;  remember  how  entirely  the  future 
of  this  river  system  depends  not  upon 
political  considerations,  but  upon  physical 
conditions.  It  is  possible — as  has  been 
shown  in  a  leaflet  by  Mr.  Lyon,  who  has 
had  great  experience  of  irrigation  in  the 
Ballan  district — it  is  perfectly  possible, 
in  some  cases,  to  render  the  interests  of 
navigation  and  the  interests  of  irrigation 
harmonious  instead  of  antagonistic.  Whe- 
ther that  is  absolutely  possible  and  prac- 
tically feasible  on  the  Darling  I  do  not 
[Mr.  Deakin. 


venture  to  say — it  is  a  question  for 
expert  opinion  ;  but  there  is  a  reasonable 
prospect  that  it  may  so  prove,  and  that 
those  whose  chief  concern  is  navigation, 
and  that  those  whose  chief  concern  is  irriga- 
tion, may  yet  find  their  aspirations  har- 
monious. We  all  know  that  whatever  irri- 
gation there  is  from  the  Darling  must  be 
extremely  limited.  The  best  systems 
of  irrigation  are  those  in  which  a 
regular  quantity  of  water  can  be  re- 
lied on,  at  regular  seasons,  to  grow  classes 
of  crops  which  it  is  expensive  to  put  in, 
but  which  yield  the  largest  return.  Such 
irrigation  is  possible  anywhere  in  the  in- 
terior of  Australia  to  a  very  limited  extent 
indeed.  The  class  of  irrigation  which  is  pos- 
sible in  the  interior  of  Australia  is  the  least 
profitable  class  of  irrigation,  because  it  de- 
pends on  the  most  precarious  conditions. 
It  is  an  irrigation,  practically,  so  to  speak, 
from  flood  waters — an  irrigation  from  the 
unpredictable  flow — which  can  be  utilized, 
and  for  which  some  preparation  can  be 
made  by  the  agriculturist,  but  for 
which  he  cannot  afford  to  make  any 
extensive %  preparation,  and  in  connexion 
with  which  he  cannot  sow  expensive 
crops,  there  being  so  many  chances 
of  failure.  The  consequence  is,  that 
irrigation  in  the  interior  of  Australia, 
beyond  a  very  small  margin,  must  be 
somewhat  the  same  as  we  see  in  the 
north-west  of  India,  and  in  certain  parts 
of  the  western  states  of  America,  where 
inexpensive  crops  are  put  in  on  the  chance 
of  there  being  irrigation  in  any  par- 
ticular year.  Irrigation  in  the  interior 
of  Australia  must  always  be  limited  by 
the  very  irregular  and  uncertain  discharge 
from  its  rivers,  and,  therefore,  instead  of 
navigation  being  altogether  overwhelmed 
by  the  irrigation  interest,  as  it  might  be 
under  other  conditions,  navigation  is 
likely  to  continue  to  be  an  important 
interest  in  the  interior  of  Australia. 
Because  it  is  perfectly  possible,  by  the 
canalization  of  the  rivers  and  the  avoid- 
ance of  existing  losses,  to  maintain 
navigation  in   the  river  at  a  very  small 
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expense  of  water  indeed.  This  can  be 
done  while  making  available,  at  a  certain 
point,  the  surplus  waters  which  each  state 
can  utilize  by  state  works  for  irrigation 
purposes. 

Sir   William    Zeal. — Where   are    you 
going  to  conserve  the  water? 

Mr.  DEAKIN.  —  There  are  suitable 
places  scattered  throughout  New  South 
Wales.  It  is  true,  as  Mr.  Glynn  pointed 
out,  that  the  question  of  evaporation  is 
more  important  in  that  colony  than 
anywhere  else,  excepting,  perhaps,  on 
the  Indian  plains.  That  is  on  account 
of  the  severe  heat,  but  still  the 
storages  can  be  artificially  improved. 
They  can  be  deepened,  and  the  loss 
relatively  lessened.  It  is  clear  that  it  is 
not  an  unlimited,  but  a  narrowly  limited, 
power  of  irrigation  which  can  be  looked 
for  on  the  Darling  and  the  tributaries  of 
the  Murray.  The  physical  conditions 
surrounding  the  river  point  to  the  main- 
tenance of  a  cheap  system  of  navigation  at 
a  comparatively  small  loss  of  water ;  but 
that  is  to  be  gained  most  effectively, 
only  by  treating  the  river  as  a  whole, 
from  its  mouth  to  its  furthest  navigable 
point.  The  only  way  in  which  that  can 
be  done  is  by  federal  works,  under  federal 
control.  If  that  be  the  case,  it  should  be 
made  competent  under  this  measure,  not 
only  for  the  Federal  Government,  with 
the  consent  of  the  states  concerned,  to  take 
over  the  executive  administration  of  the 
River  Murray  and  such  of  its  tributaries 
as  may  be  necessary,  but  also  for  the 
Federal  Government  to  prepare  and  place 
before  the  colony  plans  for  treating  the 
Murray  and  its  tributaries  as  a  whole 
Colonel  Home  has  shown,  in  his  report, 
how  it  is  possible  to  make  a  connexion 
between  the  Murrumbidgee  and  the  Dar- 
ling, or  the  Lachlan — one  or  the  other. 
It  is  probable  that  if  the  system  were 
taken  as  a  whole,  and  dealt  with  by  a 
sufficiently  capable  engineering  expert,  the 
Federal  Government  would  be  able  to 
lay  before  the  several  colonies  so  strong  a 
case  for  its  improvement  that  New  South 


Wales  would  find  it  to  its  advantage  to 
hand  over  the  Darling  to  federal  control, 
and  that  South  Australia  and  Victoria 
would  then  reap,  under  such  an  arrange- 
ment, all  the  benefits  they  can  hope  to  reap 
under  the  provision  our  neighbours  are 
desirous  of  inserting  in  this  Constitution. 

Mr.  Holder. — You  cannot  divorce  the 
water  from  the  land. 

Mr.  DEAKIN.— No;  the  utmost  the 
Federal  Government  can  do  is  to  make 
the  water  available  at  certain  points, 
which  will  be  chosen  for  their  physical 
suitability.  The  state  Government  takes 
that  water,  and  distributes  it  where  and 
to  whom  it  pleases,  and  at  whatever 
cost  it  chooses  to  incur.  I  do  not  con- 
template the  Federal  Government  having 
any  control  of  irrigation  in  any  part  of 
Australia,  but  if  it  had  control  of  this 
river  it  could  deal  with  it  in  the  interests 
of  irrigation  by  making  the  surplus  water 
available  at  the  most  suitable  points,  when 
it  would  hand  over  that  water  to  the  local 
Governments.  To  put  a  clause  in  the  Con- 
stitution is  to  make  something  like  that 
certain.  To  omit  it,  and  to  leave  action 
optional,  is  to  make  it  of  course  uncertain. 
It  is  because  of  the  want  of  a  precise  know- 
ledge of  detail  in  connexion  with  the  possi- 
bilities of  the  utilization  of  these  rivers 
that  so  much  antagonism  exists  in  New 
South  Wales  to  any  dealings  with  them. 
The  most  exaggerated  anticipations  have 
been  entertained.  The  report  of  Colonel 
Home  has  come  as  a  wet  blanket  upon 
hundreds  of  settlers  who  cherished  tha 
most  sanguine  hopes  as  to  the  advantages 
to  be  derived  from  irrigation.  But  that  re- 
port is  not  final.  It  is  not  intended  to  be 
final;  Colonel  Home  only  deals  with  the 
most  arid  part  of  New  South  Wales,  but 
so  far  as  that  part  of  the  country  is  con- 
cerned, he  has  discouraged  many  by  his 
able  and  valuable  report.  It  will  only 
be  when  further  information  of  the  same 
character  has  shown  the  people  of  New 
South  Wales  what  the  possibilities  of  irri- 
gation and  navigation  practically  are  that 
you  can  hope  to  put  to  them  the  question 
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that  you  are  seeking  prematurely  to  put 
to  them  here,  of  surrendering  in  a  large 
measure  the  control  of  the  rivers.  Of 
course  an  immense  amount  of  information 
has  been  accumulated  by  New  South 
Wales  as  to  its  rivers,  and  a  number  of 
proposals  for  their  use  have  been  made. 

Sir  William  Zeal.  —  Supposing  we 
have  a  drought,  how  will  you  provide  for 
it? 

Mr.  DEAKIN.— We  have  studied  the 
Murray,  but  all  this  information  needs 
to  be  brought  to  a  focus.  As  Sir  William 
Zeal  interjects,  you  have  the  possibility  of 
a  drought  always  before  you.  You  would 
need  to  have  diagrams  such  as  that  which 
is  included  in  our  published  papers,  and 
which  is  now  before  me.  This  is  certainly 
the  longest  diagram  we  have  yet  seen.  It 
shows  the  gaugings  of  the  Murray  and  its 
rise  and  fall  at  particular  times  of  the  year 
for  a  number  of  years.  The  information 
given  in  this  most  valuable  map  requires 
to  be  supplemented  by  similar  information 
as  to  the  Darling  and  the  other  tributaries. 
The  whole  of  the  reports  would  then  have 
to  be  focussed  and  compared,  and  the 
river  dealt  with  as  a  whole.  It  is  only  in 
this  way  that  you  can  get  the  greatest 
value  out  of  Australia's  great  arterial 
river.  When  you  take  into  account  all 
the  ordinary  federal  influences  and  all  the 
practical  facts  of  the  case,  they  certainly 
strengthen  what  may  be  termed  the  reason- 
able expectation  that  when  full  infor- 
mation has  been  acquired  with  regard  to 
the  Darling,  and  has  been  dealt  with  by 
an  expert  authority,  the  people  of  New 
Sonth  Wales  will  be  in  a  better  position 
to  consider  this  question  than  they  can 
be  to-day,  when  they  are  speaking  of 
uncertain  possibilities  and  unknown  re- 
sources. It  does  not  appear  to  me  to  be 
a  fair  or  reasonable  request  to  ask  ten 
representatives,  returned  for  the  pur- 
poses of  federation,  to  consent  to  the  in- 
troduction of  a  general  provision  in  this 
measure,  which  might  have  the  effect  of 
handing  over  the  control  of  the  enormous 
river  system  which  supplies  the  whole  of 
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their  colony  with  the  exception  of  the 
coastal  districts.  They  do  not  understand 
what  sacrifices  they  are  being  asked  to 
make,  and  to  persevere  in  such  a  demand 
as  that  is  to  raise  a  serious  obstacle  in  the 
path  of  federation. 

Mr.  Higgins. — You  had  better  ask  New 
South  Wales  what  they  want,  and  give  it 
to  them. 

Mr.  DEAKIN.— When  the  matter  re- 
lates solely  to  one  state,  and  its  representa- 
tives are  unanimous,  that  is  not  at  all  an 
unwise  method  of  procedure.  I  do  not 
think  the  representatives  of  any  colony 
should  be  called  upon  to  vote  away  an 
existing  right. 

Mr.  Higgins. — Are  you  justified  in  say- 
ing that  New  South  Wales  alone  is  con- 
cerned in  this  ?  If  you  can  prove  that  the 
case  goes. 

Mr.  DEAKIN.— I  do  not  attempt  to 
prove  it.  I  have  not  the  time.  But  if,  as 
I  contend,  the  control  of  the  Imperial  Go- 
vernment is  of  no  value,  then  practically 
these  waters  do  belong  to  New  South 
Wales  in  the  sense  in  which  the  Premier 
of  New  South  Wales  has  asserted. 

Mr.  Holder. — These  wTaters  rise  in 
Queensland,  flow  through  New  South 
Wales,  and  reach  the  sea  through  South 
Australia.  How  can  you  say  that  they 
are  purely  New  South  Wales  waters  1 

Mr.  Lyne. — Only  a  small  portion  of  the 
water  comes  from  Queensland. 

Mr.  DEAKIN.— If  Mr.  Holder  will 
recall  what  I  have  already  admitted,  he 
will  see  that  I  am  not  putting  it  that 
these  waters  ought  to  belong  to  New  South 
Wales  in  the  sense  in  which  he  applies 
my  statement.  They  are  federal  waters, 
but  they  can  only  be  dealt  with  as  such 
with  the  consent  of  those  who  have 
the  present  legal  title,  so  to  speak.  It 
is  a  narrow  and  unjust  title  if  you  like, 
but  certainly  it  is  a  legal  title,  wThereas 
nobody  else  has  any  kind  of  legal  title 
which  can  be  enforced.  New  South  Wales 
is  asked  to  give  up  the  present  legal  title, 
in  order  that  justice  may  be  done.     That 
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is  a  reasonable  demand,  but  it  is  not  neces- 
sarily a  demand  that  can  be  reasonably 
and  fairly  insisted  upon  in  this  Conven- 
tion by  the  representatives  of  other  colonies. 
I  safeguard  myself  by  saying  that  the 
vested  interests  of  land-holders  in  New 
South  Wales  create  a  formidable  obstacle  to 
the  entire  federalization  of  the  rivers  until 
the  scheme  of  inquiry  which  I  propose,  and 
by  which  these  land-holders  will  see  that 
they  are,  on  the  whole,  the  gainers,  is  car- 
ried out.  The  interests  of  these  men,  and 
the  hundreds  of  thousands,  and  perhaps 
millions,  of  pounds  they  have  expended 
in  improvements  are  a  very  important 
factor  in  the  consideration  of  the  position 
of  New  South  Wales.  I  have  been  favoured 
with  letters  from  several  engineers  who 
have  called  my  attention  to  facts,  more  or 
less  encouraging,  in  this  connexion.  One  of 
these  letters  to  which  I  should  like  to  refer, 
because  it  comes  from  Mr.  Culcheth,  an 
Indian  engineer  of  large  experience,  states 
that  the  writer  has  seen  in  India  large 
irrigation  works  carried  out  which  di- 
verted the  whole  course  of  a  stream. 
Within  a  few  miles,  however,  the  water 
began  to  percolate  back  again  into  the 
empty  channel,  and  10  or  15  miles  down  it 
seemed  to  assume  its  original  volume.  Of 
course,  we  have  yet  to  prove  that  this 
will  be  the  experience  upon  the  Darling 
and  the  Murrumbidgee,  but  examples  of 
the  principle  of  which  this  is  an  extreme 
case  are  not  altogether  uncommon.  There 
is  every  reason  to  believe  that  a  consider- 
able portion  of  the  water  used  in  irrigation 
finds  its  way  back  to  the  stream  from 
which  it  is  taken.  By  way  of  illustra- 
tion, let  me  mention  what  is  occurring 
in  connexion  with  the  Goulburn.  The 
country  through  which  that  river  flows 
slopes  from  the  Dividing  Range  to  the 
Murray  and  the  streams  there  run  roughly 
north  and  south.  Our  object  is  to  divert 
the  water  from  them ;  but  we  only  carry 
it  back  from  the.  river  for  a  distance 
of  a  few  miles,  and  it  naturally  flows 
either  above  or  below  ground  in  the  direc- 
tion of  the  slope  of  the  country.     It  is  my 


opinion,  though  I  cannot  base  it  upon 
a  sufficiency  of  fact  to  be  absolutely  confi- 
dent of,  its  correctness,  that  in  this  way 
the  greater  proportion  of  the  water  taken 
finds  its  way  back  into  the  Murray,  or  into 
the  streams  which  feed  the  Murray. 

Mr.  Glynn.— What  about  the  naviga- 
tion of  the  intermediate  portion  1 

Mr.  DEAKIN.  — That  point  does  not 
arise  with  us,  because  upon  the  Victorian 
rivers  navigation  does  not  pay.  The 
whole  of  the  tributaries  being  within 
the  colony  we  naturally  keep  the  river 
well  supplied  with  water  all  the  way 
down.  In  conclusion,  I  would  say  we 
have  received  a  solemn  assurance,  which 
I  for  my  part  accept,  that  any  interfer- 
ence at  the  present  time  with  the  control 
of  the  rivers  of  New  South  Wales  which  is 
possessed  by  the  Government  of  that  colony 
would  probably  be  fatal  to  the  prospects  of 
federation  in  that  state.  Under  these  circum- 
stances, and  recalling  inhow  much  obscurity 
the  practical  facts  of  the  case  still  lie,  and 
how  much  the  question  can  be  illuminated 
by  the  further  accumulation  and  com- 
bination of  these  facts — a  knowledge  of 
which  will  point  to  the  wisdom  of  the 
creation  of  a  federal  control,  and  induce 
New  South  Wales  to  grant  in  the  light 
what  she  is  now  being  asked  to  grant  in  the 
dark — the  South  Australian  representatives 
need  have  no  cause  for  regret  when  they 
face  their  constituents.  They  have  made 
a  gallant  attack,  and  if  they  do  not  suc- 
ceed it  will  not  be  for  their  want  of  ability, 
energy,  fertility  of  resource,  or  ingenuity 
in  making  suggestions  and  proposing  com- 
promises to  gain  the  end  wThich  they  have 
in  view.  Nothing  could  improve  upon  the 
tactics  they  have  adopted  or  the  manner 
in  which  they  have  conducted  the  fight. 
They  have  done  everything  that  deserves 
success.  They  can  go  back  to  their  con- 
stituents saying — "If  we  have  not  gained 
anything,  we  have  not  put  you  in  any  worse 
position  than  you  occupied  before."  I  am 
sorry  to  have  to  vote  against  men  who  are 
fighting  in  a  good  cause,  and  only  the 
paramount  interests  of    federation  would 
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justify  me  in  doing  so.  We  are  not  called 
upon  to  decide  a  question  the  settlement 
of  which  involves  a  sacrifice  on  the  part  of 
one  state,  and  one  state  alone.  We,  the 
representatives  of  other  states,  who  are 
not  called  upon  to  make  this  sacrifice,  are 
not  justified  in  voting  to  impose  it  upon 
New  South  Wales.  Such  an  action  would 
be  equivalent  to  being  generous  by  de- 
puty, and  would  not  give  the  assurance  of 
even-handed  justice.  Therefore,  I  shall 
be  found  voting  not  upon  the  merits  of 
the  case,  but  with  a  practical  eye  to  the 
success  of  federation  in  the  great  colony 
of  New  South  Wales,  in  the  confidence  that 
when  federal  government  is  in  existence, 
and  the  people  of  New  South  Wales  have 
become  accustomed  to  the  federal  relation- 
ship and  jurisdiction,  the  plea  which  is  now 
urged  unsuccessfully  will  be  successful, 
and  South  Australia  will  obtain  what  I 
think  she  ought  to  obtain,  and  what  we  all 
desire — a  federal  control  for  the  Murray 
and  its  tributaries. 

Mr.  DOBSON  (Tasmania).— I  rise  to 
make  a  few  remarks  because,  when  I 
wanted  to  ask  the  Premier  of  New  South 
Wales  a  question,  I  understood  from  the 
honorable  member  (Mr.  Higgins)  that  he 
was  rather  disinclined  to  answer  questions. 
Possibly  the  right  honorable  gentleman 
will  do  me  the  favour  now  to  answer  a 
question  upon  an  important  phase  of  the 
argument. 

Mr.  Keid. — My  experience  of  the  hon- 
orable member  (Mr.  Higgins)  is  that  his 
questions  sometimes  have  a  latent  meaning. 

Mr.  DOBSON.— Well,  all  I  desire  is 
to  get  at  the  facts,  and  to  understand  the 
law  upon  the  subject,  in  order  that  I  may 
vote  for  what  I  believe  to  be  just.  The 
right  honorable  member  quoted  to  us 
part  of  a  section  of  an  Act  amending  the 
Constitution,  whereby  the  wrater-course  of 
the  Murray,  which  he  undertook  to  say 
meant  the  soil,  the  banks,  and  the  water, 
is  vested  solely  in  the  colony  of  New 
South  Wales.  But  he  omitted  to  read  the 
last  part  of  the  section,  which  says  that 
the  control  of  this  water-course  for  the 
[Mr.  Deahin. 


purpose  of  navigation,  and  the  making  of 
laws  and  the  framing  of  regulations  control- 
ling navigation,  is  to  be  vested,  not  in 
New  South  Wales,  but  in  the  colonies  of 
New  South  Wales  and  Victoria. 

Mr.  Reid.— Therefore  New  South  Wales 
is  mistress  of  the  situation  ? 

Mr.  DOBSON.— I  take  it  that  this  part 
of  the  section  absolutely  negatives  the 
right  honorable  gentleman's  argument,  and 
shows  clearly  and  conclusively  that  the 
Imperial  authorities  had  no  more  idea  of 
granting  the  right  to  the  water  to  New 
South  Wales  than  I  have  of  granting 
Tasmania  to  my  right  honorable  friend. 
The  section  goes  on  to  say  that  although 
the  water-course,  meaning  I  suppose  the 
bed  and  the  banks,  is  vested  in  the  parent 
colony,  the  control  of  the  water  flowing 
through  it  is  to  be  given  to  another 
colony. 

Mr.  Reid. — No. 

Mr.  DOBSON.— The  writer  of  that 
interesting  article,  which  has  been  referred 
to  in  this  debate,  contends  that  because 
the  colonies  of  New  South  Wales  and 
Victoria  have  not  made  joint  laws  and 
regulations  for  the  control  of  the  naviga- 
tion of  the  Murray,  the  whole  of  the  Act 
amending  the  Constitution  is  void,  and  the 
water,  banks,  and  bed  of  the  stream  vest 
in  the  parent  colony.  I  read  the  article 
with  great  pleasure,  but  how  can  the  writer 
say  that,  because  certain  powers  given  by 
an  Act  have  not  been  exercised,  that  Act 
can  be  put  upon  one  side,  and  you  can  fall 
back  upon  rights  conferred  by  a  Constitu- 
tion which  it  was  passed  to  amend  ?  I  never 
heard  an  argument  so  wanting  in  common 
sense,  and  in  justice. 

Mr.  Lyne. — The  amending  Act  does  not 
give  any  power  over  the  water. 

Mr.  DOBSON.— The  amending  Act 
speaks  for  itself.  It  vests  the  joint  con- 
trol of  navigation  in  two  colonies,  and  there- 
fore I  take  it  that  the  Constitution  Act, 
upon  which  my  honorable  friends  rely, 
contains  about  all  that  some  of  us  are 
asking  to  be  embodied  in  this  Constitution. 
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Mr.  Reid. — Is  it  not  fair  to  recollect 
that  I  distinctly  stated  that  I  raised  no 
question  of  the  rights  of  New  South  Wales 
over  the  Murray  ? 

Mr.  DOBSON.— Yes,  but  if  the  honor- 
able member  is  going  to  dissever  the  tri- 
butaries from  the  Murray,  what  kind  of 
a  river  would  he  give  to  the  Common- 
wealth, seeing  that  it  has  about  half-a- 
dozen  tributaries  in  New  South  Wales, 
and  not  a  single  tributary  flowing  into  it 
after  it  leaves  the  New  South  Wales 
border?  Does  the  honorable  member 
think  that  arguments  of  that  sort  will 
carry  conviction  to  the  mind  of  any- 
body 1  I  have  no  interest  to  serve  but  to 
help  my  fellow  members  of  the  Conven- 
tion to  frame  a  right  and  just  Constitu- 
tion, and  arguments  of  that  sort  will 
hardly  influence  my  mind.  I  prefer  to 
fall  back  on  the  arguments  of  Mr.  Isaacs 
and  others,  to  which  I  am  now  going  to 
allude.  Mr.  Isaacs  pointed  out — and  we 
all  ought  to  be  most  grateful  to  him  for 
his  contribution  to  this  debate  —  that 
in  the  western  states  of  America,  where 
water  is  of  the  greatest  benefit  and  value 
to  the  arid  districts,  just  as  it  is  in 
New  South  Wales,  the  man  who  came 
first — the  first  robber,  somebody  sug- 
gested— got  the  right  to  the  water,  but 
Mr.  Isaacs  went  on  to  show  how  the 
Supreme  Court  of  that  country,  seizing  hold 
of  the  principles  of  law  and  of  the  comity 
of  states,  whittled  down  that  right,  and 
declared  that  where  the  water  was  neces- 
sary for  two  or  more  states,  the  state  or 
states  first  served  must  so  use  the  water, 
no  matter  if  it  or  they  were  the  first  rob- 
bers, as  to  leave  a  certain  amount  for  the 
other  states.  That  was  definitely  held  by 
the  highest  court  in  America,  and  Mr. 
Isaacs'  proposal  seeks  to  embody  the  same 
principle  in  this  Constitution.  If  a  rea- 
sonable share  of  the  water  cannot  be 
obtained  by  agreement,  it  must  be  given 
by  the  Interstate  Commission,  or,  as  I 
prefer,  the  Federal  Court. 

Mr.  Reid. — Don't  you  see  a  wide  dis- 
tinction between   the   rights   of   riparian 


occupiers  in  the  same  state  and  the  rights 
of  individuals  in  another  state  to  the  water 
of  a  river  which  begins  and  ends  a  long 
way  from  those  individuals  in  that  other 
state  ? 

Mr.  DOBSON.— The  honorable  member 
puts  before  me  the  very  crux  of  the  whole 
matter,  which  he  declined  to  deal  with 
when  on  his  legs.  The  whole  question 
is — Are  the  members  of  this  Convention 
willing  to  state  in  the  Constitution,  as  I 
think  they  ought,  whether  we  will  have 
states  with  riparian  rights  or  not  1  Are  we 
going  to  allow  the  humblest  individual  in  a 
state  to  have  his  riparian  rights,  and  yet 
declare  that  the  whole  of  the  individuals 
in  a  state  which  happens  to  be  below  the 
water-shed  of  this  river  in  New  South 
Wales  are  to  have  no  such  rights  what- 
ever? I  have  always  been,  and  must 
always  continue  to  be,  against  the  colony 
of  New  South  Wales  on  that  point.  But  I 
desire  to  help  them,  and  I  see  and  am  ready 
to  consider  their  difficulties,  but  when  I 
asked  Mr.  Deakin  to  speak,  as  I  did  before 
lunch — because  I  know  of  no  member  of 
the  Convention  who  takes  the  same  broad 
federal  view  of  matters  'as  Mr.  Deakin — I 
did  not  expect  that  I  should  be,  as  I  am, 
quite  unable  to  follow  him  into  the  region 
where  his  last  speech  landed  him.  He 
distinctly  tells  us  that  he  is  not  prepared 
to  vote  on  this  question  on  its  merits,  and 
that  he  is  going  to  vote  against  his  in- 
terests, his  convictions,  and  his  judgment, 
because  he  is  sure,  as  if  anybody  could 
assure  him  on  the  point,  or  because  he  is 
told,  as  if  anybody  could  tell  him,  that  if 
we  go  in  that  direction,  the  people  of  New 
South  Wales  will  not  accept  federation. 

Mr.  Deakin. — And  because  this  is  not 
the  tribunal  to  determine  the  question. 

Mr.  DOBSON.— We  have  heard  too 
much  of  what  the  electors  will  and  will 
not  accept.  I  do  not  think  it  is  my  duty 
to  help  to  frame  a  Constitution  that  people 
will  accept.  I  desire  to  frame  a  Constitu- 
tion that  they  ought  to  accept — a  Consti- 
tution which  is  just,  which  takes  account 
of  the  experiences  of  mankind,  and  does 
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not  go  in  for  any  new-fangled  experiments. 
I  shall  be  satisfied  if  I  know  that  it  is 
a  Constitution  that  the  people  ought  to 
accept,  and  I  am  not  going  to  bother 
myself  about  whether  they  will  or  will  not 
accept  it.  Because,  if  we  frame  a  Consti- 
tution in  which  we  have  confidence,  and 
which  we  believe  the  people  ought  to 
accept,  every  member  of  the  Convention 
ought  to  be  loyal  to  the  body  of  which  he 
is  proud  to  belong,  go  forth  to  his  people, 
and  ask  them  to  accept  it. 

Mr.  Lyne. — What  if  we  do  not  believe 
in  what  is  put  in  the  Bill  ? 

Mr.  DOBSON. — On  this  question  no- 
thing would  satisfy  my  honorable  friend, 
and  if  any  honorable  member  has  half 
an  eye  on  the  Convention,  and  an  eye  and 
a  half  on  the  people  of  his  colony,  we  can- 
not satisfy  them,  and  should  not  attempt 
to  satisfy  them.  But  if  the  majority  be- 
lieve that  a  certain  provision  in  this  Bill  is 
right  and  just,  every  one  of  us,  the  honor- 
able member  included,  ought  to  go  through- 
out the  length  and  breadth  of  his  country 
and  advise  his  people  to  accept  the  Bill. 
If  we  do  not  do  that  we  shall  never  get 
federation.  If  we  are  going  to  be  disloyal 
to  ourselves,  to  our  work,  and  to  the  judg- 
ment of  the  majority  of  this  Convention,  we 
shall  never  get  federation  at  all.  One  word 
in  reference  to  the  exact  tenor  of  Mr. 
Isaacs'  amendment.  Although  the  leader 
of  the  Convention  put  his  points  very 
clearly,  and  gave  us  very  good  arguments 
why  sub-section  (1)  will  do,  I  am  inclined 
to  think  that  we  ought,  at  all  events,  to 
put  the  first  part  of  Mr.  Isaacs'  amend- 
ment in  the  Bill.  If  we  stop  at  the  word 
"  states,"  perhaps  that  might  be  a  fair 
compromise.  We  ought  to  have  it  en- 
grafted in  this  Constitution  that  not  only 
the  navigation  of  rivers  which  are  per- 
manently navigable,  but  also  the  naviga- 
tion of  rivers  which  are  intermittently 
navigable,  shall  be  under  the  control  of 
the  Federal  Parliament.  Otherwise  it 
will  be  of  very  little  use,  and  will  land 
us  in  endless  disputes.  If  we  are  to 
leave  the  question  of  irrigation  to  the 
[Mr.  Dobson. 


Commonwealth  hereafter,  let  that  be  done, 
if  it  be  the  will  of  honorable  mem- 
bers; but  may  I  point  out  that  this  is  not 
really  wise  Constitution  building  1  P^very 
honorable  member  who  has  spoken  has 
put  irrigation  before  navigation,  and  yet 
in  the  Constitution  we  are  going  wilfully 
and  deliberately  to  put  the  cart  before  the 
horse — to  leave  out  what  every  honorable 
member  has  declared  to  be  the  most  im- 
portant, and  to  legislate  about  the  least 
important  of  the  two  questions. 

Mr.  Barton. — For  the  simplest  of  rea- 
sons— one  is  a  provincial  arrangement, 
and  the  other  a  federal  power. 

Mr.  DOBSON.— The  leader  of  the  Con- 
vention would  have  disposed  of  the  whole 
question  in  a  single  sentence  if  that  were 
a  fact ;  but  it  is  not  a  fact.  He  tells  us 
that  this  is  not  the  place  to  deal  with  the 
question.  Well,  he  has  entered  this  Con- 
vention in  the  federal  spirit  —  we  are 
bound  to  credit  him  with  the  federal 
spirit — and  I  say  that  the  rainfall  which 
finds  its  way  into  the  Murray,  and  the 
water-way  of  the  Murray,  which  the  Crown 
did  not  give  to  New  South  Wales,  ought 
to  be  federally  dealt  with.  The  honorable 
member  is  not  in  a  position  to  say  that  it 
is  a  provincial — a  local — matter.  He  might 
just  as  well  ask,  when  you  talk  about 
preferential  and  differential  rates  as  a 
local  matter — "  Why  should  not  Victoria 
carry  goods  for  nothing  within  her  own 
community,  if  she  is  the  first  or  the  last 
robber,  or  anything  else  ? "  No,  that  is 
contrary  to  the  spirit  of  federation ;  it 
iS  contrary  to  the  business  we  have 
in  hand,  and  if  we  are  going  to 
do  away  with  differential  and  pre- 
ferential rates,  if  we  are  going  to  have 
a  federal  spirit  pervading  our  railways, 
so  we  ought  to  have  the  federal  spirit  pre- 
vailing when  we  deal  with  the  great  water- 
ways of  this  continent.  Therefore,  if,  as 
a  compromise,  Mr.  Isaacs'  amendment  is 
to  stop  at  the  word  "states,"  I  shall  be 
only  too  pleased  to  vote  for  it,  and  I  think 
that  the  representatives  of  South  Aus- 
tralia  will  then  get  pretty  well  all  they 
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want,  because  we  shall  have  engrafted  in 
the  Constitution  a  provision  setting  forth 
that  the  navigability  of  these  rivers  is  to 
be  maintained  ;  and  does  not  that  at  once 
limit  and  restrict  the  use  by  New  South 
Wales  of  the  water  for  irrigation  ?  Cer- 
tainly it  does.  And  yet  I  understand  the 
representatives  of  New  South  Wales  are 
one  and  all  content  with  that  limitation.  It 
is  a  considerable  limitation,  and  in  twenty 
or  thirty  years'  time,  when  the  question 
arises  for  determination  :  Is  it  wise  to  con- 
sider giving  up  federation  for  irrigation  ? 
I  am  quite  sure  the  federal  spirit  will  pre- 
vail then  more  than  it  does  now.  We  shall 
not  have  the  same  mistrust  of  one  another 
and  of  the  Federal  Parliament  as  some  hon- 
orable members  have  now.  In  twenty  or 
thirty  years'  time  I  believe  the  question 
of  irrigation  could  be  settled  with  justice 
to  everybody,  but  on  more  federal  lines, 
and  in  a  more  generous  spirit,  than  that 
of  the  arguments  adduced  to  us  by  the 
representatives  of  New  South  Wales. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  think  the  responsibility  that  rests  on 
the  representatives  of  Western  Australia 
and  Tasmania  is  possibly  much  weightier 
than  that  which  rests  on  any  other  repre- 
sentatives, inasmuch  as  we  are  wholly  un- 
concerned with  this  matter.  We  have  no 
personal  interest  to  serve ;  and  therefore 
we  have  been  recognised  to  some  extent 
as  the  arbiters  of  this  question.  We  are 
certainly  not  in  the  enviable  position  of 
my  learned  friend  (Mr.  Deakin),  who  is 
able  to  vote  against  his  conscience,  to 
vote  against  that  which  he  believes  in, 
because  he  fears  that  if  that  were  carried 
it  would  prevent  New  South  Wales  from 
entering  the  Federation.  If  we  all 
adopted  that  strain  as  to  every  question, 
we  should  have  first  one  state,  then  an- 
other, and  next  a  third  severed  from  the 
federal  body  by  some  particular  question 
being  carried  against  it.  I  cannot  see  why 
the  representatives  of  New  South  Wales, 
for  whose  earnestness  and  integrity  we 
have  the  greatest  possible  respect,  should 
not  be  ready  to  accept  the  very  moderate 


compromise  offered  by  the  Attorney- 
General  of  Victoria  in  this  amendment. 
It  is  not  disputed  by  New  South  Wales 
that  South  Australia  should  have  the  right 
of  navigation  on  the  Murray.  It  is  not  con- 
tended by  South  Australia  that  New  South 
Wales  should  not  have  the  right  of  irri- 
gating from  her  waters,  and  what  is  the- 
difficulty  ? 

Mr.  Reid. — Ha! 

Sir  EDWARD  BRADDON.— What  we 
have  to  recognise  is  that  there  has  been 
something  like  a  threat  on  the  part  of  a 
New  South  Wales  representative  to  drain 
the  waters  of  the  tributaries  of  the  Darling 
and  other  rivers  to  the  obvious  deprecia- 
tion and  impairment  of  the  Murray. 

Mr.  Reid. — No  such  threat. 

Mr.  McMillan. — No,  it  was  distinctly 
stated  as  an  extreme  reductio  ad  absurdum 
of  the  whole  argument.  I  simply  said 
that  we  have  that  right,  but  the  statement 
of  a  fact  does  not  imply  a  threat. 

Sir  EDWARD  BRADDON.— The  hon- 
orable member  who  interrupts  me  claimed 
the  right  to  drain  the  Darling  to  its  last 
drop. 

Mr.  Reid. — That  is  either  right  or 
wrong;  but  it  is  not  a  threat,  if  it  is 
ours. 

Mr.  Barton. — He  was  asked  what  limits 
he  put  on  his  legal  right,  and  he  stated 
the  limits  in  that  way. 

Mr.  Reid. — He  never  acted  in  that 
spirit. 

Mr.  Wise. — Just  in  the  same  way  South 
Australia  has  a  right  to  drain  the  Murray. 

Sir  EDWARD  BRADDON.— The  hon- 
orable member  did  not  qualify  his  remark 
by  saying  that  it  was  far  from  the  thoughts 
of  New  South  Wales  to  carry  out  her 
views  to  that  extreme. 

Mr.  McMillan. — I  said — "  Reducing  it 
to  an  absurdity,"  and  that  is  strong 
enough  language. 

Sir  EDWARD  BRADDON.  —  The 
amendment  of  the  honorable  member 
(Mr.  Isaacs)  provides  simply  for  interfer- 
ence with  the  action  of  New  South  Wales- 
in  regard  to  her  waters  when  that  action 
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will  have  a  detrimental  effect  on  the 
Murray — that  they  shall  not  be  allowed 
to  carry  on  their  irrigation  to  such  an 
extent  as  to  injure  South  Australia  in 
her  main  water-way.  I  hope  that  modera- 
tion in  our  counsels  will  prevail,  and 
that  we  shall  see  some  settlement  arrived 
at  on  this  amendment.  I  have  no  fear 
that  New  South  Wales  for  many  years  to 
come,  if  ever,  will  be  required  to  do  any- 
thing like  draining  the  Darling,  let  alone 
the  other  rivers. 

Sir  William  Zeal. — For  months  in  the 
year  it  is  quite  dry.  At  times  there  has 
been  as  much  as  two  years'  wool  stored  at 
the  stations,  because  they  were  not  able  to 
get  the  barges  up  the  river. 

Sir  EDWARD  BRADDON.— Then  they 
were  not  required  to  drain  the  river ;  it 
was  done  for  them.  I  do  not  think  that 
irrigation  will  be  proceeded  with  to  the 
extent  that  some  of  us  here  imagine.  Irri- 
gation is  not  always  the  great  success 
which  some  honorable  members  think  it  is. 
In  India,  after  constructing  tremendous 
canals  for  the  purpose  of  irrigating  large 
tracts  of  country,  it  has  been  found 
by  experience  that  thousands  and  thou- 
sands of  acres  have  been  rendered  abso- 
lutely sterile  by  the  irrigation.  The 
effect  of  the  water  flowing  upon  these 
lands  has  been  to  extract  from  below  salts 
which  have  rendered  the  land  absolutely 
barren.  The  representatives  of  New  South 
Wales,  who  know  the  nature  of  their  coun- 
try, must  realize  that  it  is  only  in  very 
limited  areas  that  they  will  be  able  to 
irrigate  with  any  effect,  by  reason  of  the 
tremendous  cost  of  any  system  of  irriga- 
tion. Channels  which  will  cover  the  whole 
of  the  wide  expanse  of  that  country  re- 
quiring irrigation 

Mr.  Barton. — How  much  damage  will 
it  do  to  South  Australia1? 

Sir  EDWARD  BRADDON.— Therein 
lies,  may  I  say  in  a  strictly  parliamentary 
sense,  the  folly 

Mr.  Barton. — Fallacy  we  will  say. 

Sir  EDWARD  BRADDON.— Therein 
lies  the  folly  of  New  South  Wales  in 
[Sir  Edward  Braddon. 


contending  against  the  amendment,  which 
only  provides  against  something  of  which 
they  see  no  possibility. 

Mr.  Lyne. — What  we  have  all  contended 
for  is  that  we  require  more  water  for  con- 
servation than  for  irrigation. 

Sir  EDWARD  BRADDON.— I  do  not 
see  why  there  should  be  any  particular 
limitation  on  conservation.  If  the  flood 
waters  are  not  conserved  they  will  run  to 
waste.  I  do  not  suppose  that  anybody 
would  contend  that  New  South  Wales 
should  not  have  full  power  to  conserve  as 
much  water  as  she  possibly  can,  and  she 
can  do  that,  to  my  mind,  without  injury 
to  any  other  state. 

Sir  William  Zeal. — At  the  cost  of  her- 
self and  to  the  benefit  of  her  neighbour. 

Sir  EDWARD  BRADDON.— I  shall 
support  the  amendment. 

Mr.  HIGGINS  (Victoria).— There  has 
been,  I  understand,  this  morning  a  con- 
tention raised  which  I  thought  never 
would  have  been  raised,  namely,  that  as 
between  private  owners,  if  they  were 
private  owners,  South  Australians  would 
have  no  right  to  stop  the  taking  of  this 
water  for  irrigation  if  it  interfered  with 
navigation.  I  thought  that  thing  was 
perfectly  clear  and  perfectly  beyond  dis- 
pute. I  am  told  that  the  Premier  of  New 
South  Wales  to-day  referred  to  authorities 
which,  to  his  mind,  satisfied  him  that 
there  wTas  no  such  legal  right.  With 
all  respect,  I  challenge  his  authorities. 
His  authorities  merely  refer  to  the 
case  where  the  source  of  a  stream 
and  the  end  of  a  stream  are  within 
the  boundaries  of  the  same  owner,  and, 
lest  there  should  be  the  least  doubt  about 
it,  I  have  looked  up  the  case  of  Dud  don 
against  the  guardians  of  Out  ton  Union 
in  26  Law  Journal  Exchequer,  in  which, 
beyond  all  doubt,  it  was  laid  down,  at 
page  146,  that  where  there  wTas  a 
spring 

Mr.  Reid. — What  year  was  that? 

Mr.  HIGGINS.— The  right  honorable 
gentleman  has  refused  to  reply  to  my 
interjections,  no  matter  how  pointed  they 
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were,  and  I  think  I  am  entitled  at  present 
to  hold  the  Chair. 

Mr.  Reid. — Quite  right. 

Mr.  HIGGINS.— Under  these  circum- 
stances I  will  proceed.  The  position  is 
this  :  That  there  was  a  spring  from  which 
there  was  a  flow  of  water  in  a  small  channel 
into  a  brook,  and  this  brook  worked  a  mill. 
The  man  who  owned  the  ground  where 
the  spring  was,  built  some  tanks  and 
took  all  the  water  from  that  spring  into 
his  tanks.  It  interfered  with  the  water 
lower  down,  and  it  was  held  there  and 
without  any  doubt  that  there  was  no  right 
possessed  by  the  owner  of  the  spring  so 
to  divert  the  water.  If  there  is  the  least 
doubt  about  it  the  thing  can  be  easily  set- 
tled. I  am  rather  amazed  that  at  this  time 
of  day  there  should  be  any  dispute  on  the 
point  that  as  between  private  owners  the 
lower  private  owner  would  have  the 
right  to  stop  the  diversion  of  water 
which  would  diminish  the  flow  of 
the  water  for  his  purposes  lower 
down  the  stream.  In  the  case  of  the 
battle  of  the  "  billy  and  the  spuds,"  which 
is  now  historical,  the  advice  of  the  honor- 
able member  (Mr.  Dobson)  was  quite  right, 
and  in  that  case  the  6s.  8d.  was  well 
earned.  He  was  quite  entitled  to  tell  his 
client  that  he  had  no  right  to  take  the 
waters  of  the  spring  which  interfered  with 
the  flow  of  the  waters  in  the  creek. 

Mr.  KINGSTON  (South  Australia).— I 
purposely  refrained  from  speaking,  in  the 
hope  that  some  arrangement  might  be 
made  on  this  subject  agreeable  to  all 
parties  to  the  difference.  But  it  seems  the 
time  is  now  approaching  when  we  shall  be 
compelled  to  have  recourse,  at  least  for  a 
time,  to  the  solution  afforded  by  a  division. 
Under  the  circumstances,  I  desire  to 
shortly  explain  the  reasons  which  will  in- 
duce me  to  record  my  vote  in  a  certain 
way.  I  shall  be  found  giving  my  un- 
qualified adhesion  to  the  amendment 
proposed  by  the  honorable  member  (Mr. 
Isaacs).  I  think  that  the  Convention  is 
not  only  indebted  to  him,  as  an  impartial 
witness  of  the  difference  which  chiefly 
[30] 


concerns  South  Australia  and  New  South 
Wales,  for  the  preparation  of  that  amend- 
ment, which  seems  to  deal  with  matters 
of  principle  in  a  manner  just  to  all, 
but  at  the  same  time  for  the  remarks 
which  he  delivered  in  introducing  the 
subject  to  the  notice  of  the  Convention. 
What  is  the  position  in  which  we  find 
ourselves?  We  are  told  by  some  that 
the  right  course  will  be  not  only  to  strike 
out  the  sub-section  which  we  carried 
in  Adelaide,  but  to  put  nothing  in'  its 
place.  What  will  be  the  effect  of  that  ? 
It  will  be  that  we  shall  not  be  able  to  tell 
those,  to  whom  it  will  be  our  duty  in  due 
course  to  return,  what  we  have  done;  for 
it  is  abundantly  clear  that  there  will 
be  ample  room  for  the  gravest  doubt  and 
difficulty  as  to  the  effect..  Is  that  a  fair 
thing  1  Ought  we,  who  were  sent  here  for 
the  purpose  of  framing  a  Constitution  for 
the  acceptance  of  the  electors,  to  go  back 
under  circumstances  which  will  warrant  us, 
at  least,  in  telling  them  that,  as  regards  the 
effect  of  the  position  in  connexion  with 
the  waters  of  the  federal  rivers,  wre  do 
not  know  what  we  have  done  1  Ought  not 
we  at  least  to  try  to  put  the  matter 
clearly  before  the  electors'?  Ought 
not  we  resolve  what  is  really  the 
difference  between  us,  and  ask  the 
Convention  to  vote  upon  it?  The  rea- 
son why  I  emphasize  this  is  because  of 
the  doubt  which  exists  as  to  what  will  be 
the  effect  if  we  strike  out  the  sub-section 
now  under  consideration,  and  put  nothing 
in  its  place.  It  is  bad  enough  in  a  matter 
of  this  sort  when  the  opinion  of  represen- 
tatives from  different  colonies  vary;  but 
when  we  find  such  high  authorities  as  the 
representatives  of  New  South  Wales  at 
variance  on  the  subject,  the  position  to 
my  mind  appears  to  be  altogether  lament- 
able. We  are  told  by  the  leader  of  the 
Convention  that  if  we  strike  out  the  sub 
section,  and  put  nothing  in  its  place,  there 
will  be  ample  powrer  in  the  Federation 
to  restrain  interference  with  navigable 
streams. 

Mr.  Barton. — I  say  that  again.  . 
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Mi.  KINGSTON.— On  the  other  hand, 
I  think  our  leader  will  agree  that  his  new 

is  in >t  altogether  concurred  in  by  the 
Premier  of  New  South  Wales,  who  put  it 

that  so  long  as  no  preference  was  given  to 
the  people  of  New  South  Wales,  or  some 
particular  Btate,  the  people  of  New  South 
Wales  would  have  an  unlimited  right  to 
interfere  with  the  navigability  of  rivers 
within  their  boundaries  Which  is  right  ? 
1  do  not  want,  when  Buoh  high  authorities 
differ,  to  express  any  definite  opinion  upon 
the  subject. 

Mr.  Barton. — Which  do  you  think  is 
right  ? 

Mr.  KINGSTON".— I  will  not  even  en- 
deavour to  overcome  my  natural  diffidence 
upon  the  subject,  but  I  will  ask  this  Con- 
vention to  say  j  and  I  a  ink  there  will  be 
practically  unanimity  upon  the  subject. 
We  ought  to  make  it  perfectly  clear. 
To  return  to  our  several  colonies,  and  to 
tell  them  that,  whilst  the  leader  of  the 
Convention  has  declared  that  the  Bill  is 
in  such  a  shape  that  the  navigability  of 
navigable  streams  cannot  be  interfered 
with,  yet  the  Premier  of  New  South  Wales 
holds  an  altogether  different  opinion,  would 
be  to  return  under  conditions  which  would 
be  discreditable,  and  I  use  the  word  ad- 
visedly, to  every  member  of  the  Conven- 
tion. We  ought  to  agree.  There  are 
various  modes  of  making  an  agreement. 
There  is  the  agreement  of  absolute  una- 
nimity; there  is  the  agreement  of  the 
majority  in  a  certain  view ;  but  there  is 
one  position  which  I  think  that  we  ought 
to  avoid.  It  is  that  of  returning  to  our 
colonies  under  such  conditions  that  we  shall 
have  to  tell  those  who  sent  us  here  to  make 
arrangements  that  we  have  not  been  able 
to  make  any  satisfactory  arrangement;  that 
the  only  agreement  we  have  come  to  is  to 
differ;  and  that  we  have  come  to  look  upon 
the  subject  in  this  light :  That  we  shall  have 
to  get  some  authority  to  pronounce  a  de- 
cision on  the  subject,  but  that  there  are  very 
grave  doubts  whether  that  authority  has 
any  very  considerable  powerof  dealing  with 
the  question.  It  has  been  put  with  some 
[Mr.  Kingston. 


degree  of  force  by  the  honorable  member 
(Mr.  Deakin)  that  he  is  embarrassed  by  the 
I  m  -it  ion  in  which  he  finds  himself;  that  he  is 
struggling  between  considerations  of  right 
and  justice,  and  what  he  thinks  may  induce 
the  acceptance  of  this  Constitution  by  a 
particular  state.  He  told  us — and  I  con- 
fess I  was  disappointed  to  hear  it  from 
him — that  he  has  concluded  that  the  better 
course  will  be  to  sacrifice  his  conscientious 
scruples  as  to  what  is  right  and  fair  be- 
tween the  several  states  and  to  vote 

Mr.  Deakin. — To  decline  to  give  a 
verdict  at  present. 

Mr.  KINGSTON.— And  to  vote  in  a 
manner  which  might  induce  a  greater 
desire  on  the  part  of  New  South  Wales  to 
accept  this  Constitution  than  otherwise 
might  be  the  case.  I  would  put  it  to  the 
honorable  member  that  we  are  here  for  the 
purpose  of  framing  a  Constitution  for  Aus- 
tralasia fair  and  just  to  the  several  states. 
In  what  we  have  done  we  have  done  our 
duty,  and  so  long  as  we  have  discharged 
this  duty  we  can  be  in  no  way  to  blame. 
Upon  the  electors  of  the  various  provinces 
will  rest  the  responsibility  of  saying 
whether  or  not  they  will  accept  this  Con- 
stitution when  it  is  presented  to  them  for 
their  consideration ;  and  I  ask  the  honor- 
able member  (Mr.  Deakin)  whether  he 
thinks  it  would  not  be  better  for  him  to 
record  his  vote  in  accordance  with  his  con- 
scientious conclusion  as  to  what  is  fair 
and  right,  than  to  defer  to  that  oft-repeated 
— I  will  not  say  threat,  but  that  oft- 
repeated  expression  of  the  probability 
that  a  contrary  vote  to  that  he  in- 
tends to  give  might  injuriously  affect 
the  cause  of  federation  in  New  South 
Wales?  There  may  be  in  a  matter  of  this 
sort  a  natural  desire  on  the  part  of  those 
who  represent  the  various  states  to  put 
the  matter  more  strongly,  for  the  purpose 
of  securing  the  approval  of  their  own  par- 
ticular people,  but  I  am  very  sanguine 
that,  so  long  as  we  do  only  what  is  right 
and  proper  to  each  and  all,  no  state  will 
require,  as  a  term  of  its  assent  to  federa- 
tion, anything   like  an  injustice  such  as 
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the  Bill,  in  the  condition  in  which  Mr. 
Deakin  proposes  to  leave  it,  would  effect, 
so  far  as  South  Australia  is  concerned. 

Mr.  Deakin. — Your  claims  would  be 
postponed,  they  wrould  not  be  impaired. 

Mr.  KINGSTON.— It  seems  to  me  that 
this  is  the  time  when  we  should,  so  far  as 
Ave  possibly  can,  bring  wTithin  the  ambit 
of  the  federal  jurisdiction  all  matters  that 
properly  belong  to  it.  This  is  the  time 
for  removing  constant  sources  of  conflict, 
which  should  be  determined  by  the  federal 
authority.  What  is  the  position  of  South 
Australia  1  I  make  no  complaint  with  re- 
gard to  the  attitude  of  New  South  Wales, 
but  representations  that  have  been  ad- 
dressed to  her  upon  this  subject  in  the 
past  have  not  been  as  fruitful  in  result  as  we 
could  have  desired.  We  have  postponed  any 
further  action  in  the  matter,  in  the  hope 
that  at  a  gathering  of  this  sort,  attention 
might  at  least  be  given  to  our  fair  claims ; 
we  are  here  to-day  to  ask  for  that  attention 
to  be  given  to  them,  and  also  that  those  who 
recognise  our  claims  as  fair  and  right  may 
be  found  recording  their  vote  according  to 
their  consciences.  Why  should  the  repre- 
sentation be  postponed  1  Honorable  mem- 
bers see  the  action  of  the  representatives 
of  New  South  Wales  to-day,  when  it  is 
proposed  that  a  reference  of  this  difficulty 
should  be  made  a  term  of  the  great 
partnership  into  which  it  is  proposed  that 
wre  shall  enter,  when  we  are  able  to  offer 
some  inducement  to  her  for  the  relegation 
to  the  federal  authority  of  matters  of 
this  sort,  to  which  authority  we  are 
equally  disposed  to  refer  similar  masters. 
What  additional  hope  is  there  that  we 
shall  be  able  to  secure  what  is  denied 
to  us  to-day,  if  the  matter  be  now- 
deferred?  As  regards  our  customs 
barriers,  we  agree  to  remove  them  most 
freely ;  as  regards  the  question  of  rival 
competing  railway  rates,  they  are  to  be 
referred  to  the  jurisdiction  of  the  federal 
authority;  and  as  regards  this  matter, 
I  venture  to  remind  honorable  members 
of  this  Convention,  haviug  in  the  natural 
order  of  things  some  knowledge  of  how  it 


affects  South  Australia,  that  our  trade  with 
New  South  Wales  is  dependent  to  a  very 
great  extent  on  the  navigability  of  the 
River  Darling,  notwithstanding  which  the 
position  that  is  put  by  some  of  the  represen- 
tatives of  New  South  Wales  to-day  is  that 
they  have  a  right,  if  they  so  desire,  to  cut 
off  that  trade  from  us  altogether,  draining 
every  drop  of  water  out  of  the  Darling. 

Mr.  Lyne. — Do  you  not  contemplate 
extending  your  railways  some  day? 

Mr.  KINGSTON.— We  know  what  are 
the  rival  advantages  of  water  as  compared 
with  land  carriage.  I  think  it  is  generally 
recognised  as  exceedingly  difficult  for  land 
carriage  to  compete  with  water  carriage. 
We  desire  to  have  the  benefit  of  the  fair 
advantage  arising  from  our  geographical 
conditions,  and  from  the  bounties  of  Provi- 
dence in  connexion  with  the  use  of  river 
waters.     We  want  nothing  more. 

Mr.  Reid. — Providence  meant  that  there 
should  be  some  communication,  I  think. 

Mr.  KINGSTON.— Yes.  In  regard  to 
this  amendment  of  Mr.  Isaacs,  the  neces- 
sities of  irrigation  are  recognised,  and  the 
fairest  provision  is  made  for  the  use  of  the 
water  for  this  purpose. 

Mr.  Lyne. — And  some  one  else  is  to  tell 
us  how  much  we  may  use. 

Mr.  KINGSTON.— Some  one  else  is  to 
act  in  the  interests  of  all  the  parties  con- 
cerned. If  it  were  a  question  of  fear,  we 
in  South  Australia  might  fear  a  reference 
being  made  to  a  tribunal  in  which  New 
South  Wales  will  be  so  largely  represented, 
and  where  in  the  natural  order  of  things 
we  shall  have  such  a  comparatively  small 
proportion  of  representation  ourselves. 
But  we  have  no  such  fears ;  and  we 
are  confident  also  that  in  a  Convention 
such  as  I  have  the  honour  of  addressing, 
the  conclusion  will  be  that  the  acceptance 
of  an  amendment  such  as  that  proposed 
by  Mr.  Isaacs  will  simply  result  in 
a  fair  apportionment  of  the  water  by 
a  competent  authority,  in  which  all  the 
states  will  be  recognised,  and  in  which 
though  a  preference  may  be  given  to  irri- 
gation, there  will  also  be  a  proper  regard 
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to  the  requisites  of  navigation.  I  do 
trust  that  the  vote  which  it  seems  to  me 
must  be  shortly  taken — though  even  now 
I  should  welcome  anything  in  the  shape 
of  an  amicable  arrangement — will  have 
the  effect  of  securing  a  recognition  of  the 
claims  of  South  Australia,  which  I  think 
it  will  be  admitted  have  been  most  moder- 
ately urged,  to  that  attention  to  which  I 
venture  to  suggest  they  are  entitled. 

Mr.  CARRUTHERS  (New  South  Wales). 
— I  do  not  desire  to  trespass  to  any  great 
length  upon  the  time  of  the  Convention, 
having  in  view  the  fact  that  I  have  twice 
already  expressed  my  views  upon  this 
subject.  My  purpose,  however,  in  rising 
is  in  order  to  make  a  proposal  which  may 
je  assented  to  by  a  majority  of  the  com- 
mittee, and  which,  if  agreed  to,  will,  I 
believe,  be  satisfactory  to  the  colony  of 
New  South  Wales.  In  the  first  place, 
the  proposal  made  by  Mr.  Isaacs  is  not 
one  which  the  representatives  of  New 
South  Wales  could  fairly  vote  for.  It 
leaves  the  question  in  a  state  Of  doubt  and 
uncertainty  which  would  absolutely  pre- 
vent enterprise  and  capital  being  expended 
in  New  South  Wales  in  any  works  of 
water  conservation,  where  the  waters  of 
navigable  streams  could  be  affected,  until 
such  time  as  the  Inter-State  Commission 
had  given  some  authoritative  decision.  I 
allude  to  the  latter  portion  of  the  amend- 
ment proposed  by  Mr.  Isaacs,  which 
states — 

But  so  that  no  state  shall  be  prevented  from 
using  any  of  the  waters  of  such  rivers  for  the 
purposes  of  conservation  and  irrigation  to  such 
an  extent  as,  in  the  opinion  of  the  Inter-State 
Commission,  is  not  unjust  or  unreasonable, 
having  regard  to  the  needs  and  requirements 
of  any  other  state  for  such  purposes. 

The  proposal  is  in  the  amendment  stated 
in  negative  language,  but  putting  it  in 
affirmative  language  it  means  that  the 
state  may  be  and  shall  be  prevented 
from  using  or  conserving  water  unless 
such  conservation  or  use  is  consented 
to  by  the  Inter-State  Commission.  That 
provision  is  unreasonable  and  unjust, 
having  regard  to  the  rights  of  every 
[Mr.  Kingston. 


state.  While  there  is  an  unknown  quantity 
being  imported  into  this  great  question  of 
water  conservation,  who  is  going  to  risk 
the  expenditure  of  £25,000 — which  is  the 
least  sum  you  can  speak  of  for  purposes  of 
water  conservation  on  a  large  scale — in 
connexion  with  these  rivers,  when  you 
can  have  no  decision  as  to  whether 
the  expenditure  is  allowable  or  not 
till  the  works  are  in  operation,  and 
the  Inter-State  Commission  is  broughl 
into  the  matter  as  an  arbitrator?  If 
a  clause  of  this  character  were  inserted 
in  the  Constitution,  it  would  paralyze  all 
energy  and  enterprise  in  New  South  Wales 
with  regard  to  the  use  of  the  w7ater,  and 
the  representatives  of  Victoria  must  see 
that.  A  proposal  is  now  before  the  colony 
of  New  South  Wales  for  the  diversion  of  a 
large  proportion  of  the  waters  of  the  Mur- 
rumbidgee  by  long  channels,  which  will  ulti- 
mately restore  that  water  to  the  Murray 
River.  There  will  be  no  actual  use  of  the 
water  except  for  the  stock  along  the  course 
of  the  channels,  and  there  will  be  no  loss  of 
water  so  far  as  South  Australia  is  concerned. 
It  will,  however,  be  diverted  from  a  stream 
that  would  come  within  the  definition  of 
navigable  river  in  this  amendment.  It  may 
be  that  a  work  of  that  character  would  never 
be  objected  to,  but  still  the  promoters  of 
it  would  not  dare  to  run  the  risk,  kno wing- 
that  possibly  after  they  had'  expended 
£100,000  or  £200,000  the  federal  au- 
thority wTould  declare  the  scheme  to  be 
unlawful.  The  importation  into  this 
Constitution  of  an  element  of  uncertainty 
in  relation  to  what  we  consider  to  be 
essential  to  the  development  of  our  re- 
sources ought  not  to  be  tolerated,  and 
I  say  that  the  latter  part  of  the  amend- 
ment, which  gives  the  Inter-State  Com- 
mission the  right  to  declare  any  works 
to  be  unlawful  because  they  are  unreason- 
able or  unjust,  would  jeopardize  the  con- 
struction in  future  of  any  works  for  water 
conservation. 

Mr.  Isaacs. — No,  it  would  not  affect 
the  works,  only  the  quantity  of  water  you 
may  take  at  any  particular  time. 
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Mr.  CARRUTHERS.— I  will  put  a  case 
to  the  honorable  member,  and  I  think 
he  will  see  that  his  interjection  is  not 
an  answer  to  my  argument.  I  will 
take  one  work,  which  is  the  subject 
at  the  present  time  of  extensive  liti- 
gation in  New  South  Wales,  without  pass- 
ing any  opinion  on  the  litigation  itself. 
The  same  question  arises  in  this  case  as 
would  arise  under  the  provision  we  are  now 
considering.  Some  enterprising  Victorians 
— I  think  Sir  Samuel  Wilson  and  some 
others — spent  £25,000  in  diverting  water 
from  the  Murrumbidgee  River  into  the 
Yanko  Creek.  That  water  has  been 
diverted  for  some  considerable  time  past. 
The  persons  who  have  diverted  it — the 
run- holders  along  the  channel — are  now 
applying  under  our  Water  Rights  Act 
for  certain  rights.  Certain  other  persons 
lower  down  make  a  claim  for  obstruction. 
A  work  of  that  character  must  interfere 
to  some  extent  with  the  navigability 
of  an  intermittently  navigable  stream 
like  the  Murrumbidgee.  The  cutting 
into  the  Yanko  diverts  a  large  quantity 
of  water  from  the  Murrumbidgee.  That 
water  is  never  restored  to  the  •  Murrum- 
bidgee, but  it  enters  the  Edwards  River, 
which  flows  into  the  Murray  River.  The 
question  of  the  quantity  of  water  taken 
from  the  Murrumbidgee  hardly  enters  into 
consideration,  because  the  moment  the 
cutting  is  made  to  a  certain  depth,  the 
river  is  robbed  of  some  of  its  water.  If 
the  cutting  is  to  be  of  any  value  at  all,  it 
must  take  away  a  large  body  of  the  water. 
The  question  is  whether  such  a  cutting  as 
that  would  be  permissible  at  all;  but  I  ven- 
ture to  say  that  no  person  would  be  so  blind 
to  his  own  interestsasto  undertake  a  work  of 
that  character  without  knowing  what  view 
the  Inter-State  Commission  would  take  of  it. 

Mr.  Isaacs. — May  I  say  that  in  many 
of  the  western  states  of  America  they  have 
boards  variously  constituted  to  decide 
precisely  similar  questions  with  regard  to 
gigantic  works? 

Mr.  CARRUTHERS.— I  dare  say  they 
have,  and  I  dare  say  the  difficulties  I  am 


endeavouring  to  indicate  have  occurred. 
As  a  matter  of  common  sense,  they  must 
occur.  I  put  it  to  honorable  members 
whether  men  with  capital  would  risk  its 
expenditure  in  works  when  they  did  not 
know  whether  those  works  would  be  con- 
sidered to  be  reasonable  or  not. 

Mr.  Isaacs. — They  do  it  in  America. 

Mr.  CARRUTHERS.— They  could  not 
do  it  under  this  proposal.  There  is  no 
proposal  before  the  committee  by  which 
the  Inter- State  Commission  could  give  a 
right  and  a  title  to  the  works  before  they 
were  constructed.  Under  all  legislation 
in  Australia  at  the  present  time,  the 
parties  do  get  a  title  before  the  work  is 
constructed.  You  can  apply  under  the 
Water  Rights  Act  of  New  South  Wales 
for  a  title.  In  Queensland  a  similar  law 
has  just  been  passed,  and  I  dare  say  it  is 
the  same  in  Victoria.  The  contemplated 
work  is  placed  before  a  board.  The 
board  examines  it,  and  it  grants  a 
licence  for  the  work.  Here  the  pro- 
position is  that  after  the  work  has 
been  constructed  and  has  been  in  opera- 
tion it  may  be  declared  illegal,  on  the 
ground  that  it  is  contrary  to  some  pro- 
vision in  the  Constitution  Act.  That 
imports  an  element  of  doubt  and  uncer- 
tainty, which  would  be  fatal  to  the. exer- 
cise of  energy  and  to  the  expenditure  of 
capital,  in  regard  to  what  we  consider  to 
be  a  very  great  necessity  in  the  colony  of 
New  South  Wales — water  conservation, 
I  listened  to  the  remarks  of  my  honorable 
friend  (Mr.  Deakin)  with  a  great  deal  of 
interest,  and  I  hope  he  will  forgive  me  for 
again  saying  that,  as  far  as  New  South 
Wales  and  its  representatives  are  con- 
cerned, we  do  not  place  much  importance 
upon  irrigation.  Water  conservation,  as 
distinct  from  irrigation,  which  will  meet 
the  present  requirements  of  the  large  num- 
ber of  stock  that  are  carried  in  our  country 
is  what  we  attach  most  importance  to. 

Mr.  Deakin. — The  greater  includes  the 
less.  We  use  the  larger  term  because  it 
includes  with  us  water  conservation  and 
distribution. 
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Mr.  CARRUTHERS.— There  could  be 
no  irrigation  without  conservation.  Just 
as  pastoral  occupation  must  largely  pre- 
cede agricultural  occupation,  so  water  con- 
servation ra ust  precede  irrigation.  We  have 
arrived  at  a  stage  at  which  water  conserva- 
tion becomes  an  absolute  necessity  unless 
we  are  prepared  to  go  on  as  we  have  been 
doing  during  the  last  three  years,  losing 
10,000,000  sheep  each  year.  This  loss  is 
caused  not  so  much  by  the  want  of  food 
as  by  the  want  of  water.  The  stock  have  to 
be  crowded  together  near  the  tanks  and 
the  river  frontages.  There  may  be  grass  in 
the  back  blocks,  but  there  is  no  water. 
We  find  it  necessary  to  take  the  water  to 
where  the  food  is,  in  order  that  we  may 
profitably  continue  the  pastoral  occu- 
pation of  the  country.  Mr.  Deakin 
glanced  cursorily  at  Colonel  Home's  re- 
port, and  he  will  forgive  me  for  saying 
that  that  report  goes  to  show  that  the 
time  has  not  yet  arrived  in  New  South 
Wales,  or  practically  in  Australia,  for 
any  irrigation  schemes  to  be  put  in 
operation.  This  is  not  because  the  land  is 
unsuitable,  or  because  the  water  is  not 
there,  but  simply  because  we  have  not  a 
sufficiently  large  population  to  make  a 
market,  for  our  products.  When  we  have 
100,000,000  of  people  we  can  go  in  for 
irrigation  schemes  such  as  have  been 
carried  out  on  the  Ganges  and  on  the  Nile. 
Colonel  Home's  report  practically  shows, 
not  that  irrigation  is  impossible,  but  that 
we  must  postpone  our  irrigation  until  we 
have  got  consumers  to  use  up  the  pro- 
ducts obtained  by  irrigation.  So  far  as 
water  conservation  is  concerned,  Colonel 
Home  proposes  or  sanctions  two  schemes, 
both  of  which  would  be  jeopardized 
if  Mr.  Isaacs'  amendment  were  carried. 
One  of  these  schemes  is  to  divert  a  large 
body  of  water  from  the  upper  portion  of 
the  Murrumbidgee,  and  not  to  use  it  for 
irrigation,  but  to  run  it  along  through 
channels  in  Riverina  which  have  been  dry 
for  many  years,  and  return  it  to  the  Mur- 
ray, to  replenish  and  increase  the  volume 
of  that  river  for  the  purposes  of  navigation. 
[Mr.  Carruthers. 


My  chief  object  in  rising  was  to  pro- 
pose a  new  sub-section  in  place  of  sub- 
section (31).  I  quite  concur  with  the 
major  portion  of  the  speech  of  the  Premier 
of  South  Australia.  I  do  not  believe  in 
the  excision  of  sub-section  (31),  because 
that  would  leave  this  question  to  be  de- 
cided by  the  Federal  Judicature,  and 
would  import  the  same  element  of 
doubt  and  uncertainty  as  would  be 
imported  by  the  adoption  of  the  proposal 
of  the  Attorney-General  of  Victoria.  It 
would  be  fataj,  not  only  to  our  reputation 
as  framers  of  the  Constitution,  but  to  the 
interests  of  those  who  must  engage  in 
these  water  schemes,  to  leave  this  element 
of  uncertainty  as  to  the  legal-Tights  of  the 
states,  and  of  the  Commonwealth.  I  am 
of  the  opinion  that  a  provision  should  be 
embodied  in  the  Constitution  putting  this, 
question  beyond  all  doubt  and  uncertainty/ 
In  regard  to  navigation,  I  agree  with  my 
honorable  friends  from  South  Australia 
and  Victoria  that  there  should  be  very 
little  difficulty,  and,  therefore,  I  propose 
that  the  maintenance  of  the  navigability 
of  the  Murray  and  its  tributaries  shall 
be  a  matter  of  federal  concern,  subject  to 
a  condition  to  which  I  shall  afterwards 
refer.  The  improvement  of  navigation  is 
a  proper  thing  for  the  Commonwealth  to 
undertake,  with  the  concurrence  of  the  ripa- 
rian states ;  but  both  the  maintenance  and 
improvement  of  the  navigation  should  be 
subject  to  what  we  have  practically  agreed 
is  the  paramount  right — the  state  powers. 
I  am  indebted  to  the  honorable  and  learned 
member  (Mr.  Isaacs)  for  that  expression, 
and  I  was  very  much  taken  writh  his  use 
of  the  words  "state  powers  "  in  place  of 
the  words  "state  rights."  The  mainten- 
ance and  improvement  of  navigation 
should  be  a  matter  of  state  concern. 

Mr.  Isaacs. — In  other  words,  New  South 
Wrales  should  be  able  to  do  as  she  likes. 

Mr.  Reid. — If  she  has  the  state  powers. 
You  are  always  grabbing  at  something 
that  does  not  belong  to  you. 

Mr.  CARRUTHERS.— Have  we  done 
as  w^e  liked  with  these  waters  in  the  past  ? 
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We  have  never  done  anything  with  regard 
to  them  to  injure  the  rights  or  powers  of 
our  neighbours.  And  are  we  to  be  mis- 
trusted to  such  an  extent  that  our  colony 
must  enter  the  Union  tied  hand  and  foot, 
and  bound  every  way  by  regulations  of  this 
character?  This  is  not  the  federal  spirit, 
and  if  the  belief  in  this  feeling  gets  abroad 
it  will  give  the  death-blow  to  federation 
in  New  South  Wales.  If  it  is  thought 
there  that  these  clauses  have  been  put 
into  the  Constitution  because  New  South 
Wales  is  dreaded  and  distrusted  in  the 
exercise  of  her  undoubted  powers,  you  are 
not  likely  to  get  her  people  to  accept  the 
Constitution. 

Mr.  Isaacs. — She  will  not  accept  a  just 
Constitution  ;   is  that  what  you  mean  % 

Mr.  CARRUTHERS.  — She  will  not 
accept  a  Constitution  importing  an  ele- 
ment of  doubt  and  uncertainty,  which 
will  be  fatal  to  the  use  of  these  rivers  for 
irrigation.  It  would  be  cheaper  for  New 
South  Wales  to  buy  out  the  trade  of 
South  Australia  than  to  permit  this  inter- 
ference with  her  rights.  It  will  be  cheaper 
for  us  to  pay  South  Australia  so  many 
million  pounds  for  her  trade  on  the  Dar- 
ling than  to  sacrifice  what  we  consider 
to  be  an  element  of  vitality.  We  have  no 
intention  to  use  the  waters  of  these  rivers 
so  unreasonably  as  to  prejudice  navigation. 
What  we  dread  is  that  rival  interests  may 
spring  up — not  state  interests,  hut  mercan- 
tile interests — which  will  bring  cases  into 
court  in  which  it  will  be  asserted — and  the 
assertions  may  be  hard  to  answer — that 
New  South  Wales  is  responsible  for  the 
low  state  of  the  rivers  because  of  her 
water  conservation  and  irrigation  works, 
whereas  this  low  state  of  the  rivers 
may  he  solely  attributable  to  droughts. 
We  may  be  made  responsible  for  the 
changes  and  vicissitudes  of  the  season,  if 
merchants  are  empowered  to  raise  these 
questions  in  regard  to  matters  affecting 
their  pockets.  Upon  what  does  the  mainten- 
ance of  the  navigability  of  the  Murray  and 
its  tributaries  depend  1  Largely  upon  the 
snagging   of   the   rivers.      My  honorable 


friends  from  South  Australia  know  that. 
The  Darling  could  be  made  navigable  for 
at  least  three  months  longer  in  each  year 
if  the  bed  of  the  river  were  properly 
snagged.  Of  course  there  is  occasional 
laxity  on  the  part  of  the  New  South  Wales 
Government  in  carrying  out  this  work  to 
keep  open  a  river  for  the  benefit  of  South 
Australia  ;  but  we  are  quite  willing  that 
the  Federal  Government  should  have  the 
power  to  come  in  and  render  the  water-way 
navigable  by  removing  the  obstructions 
which  are  brought  down  by  every  flood. 
With  regard  to  the  improvement  of  the 
navigability  by  the  construction  of  locks 
and  in  other  ways,  we  believe  that  to  be  a 
matter  of  state  concern,  and  one  in  which 
the  states  that  are  interested  should  con- 
cur. I  have  no  doubt  that  it  would  be 
found  to  the  interest  of  New  South  Wales 
to  agree  to  any  reasonable  proposal  for 
the  improvement  of  the  navigability  of 
either  the  Murray,  the  Murrumbidgee,  or 
the  Darling.  I  have  pointed  out,  in  com- 
mon with  my  colleagues,  that  we  have  a 
provision  relating  to  the  occupation  of 
our  Crown  lands,  under  which,  upon  the 
assessment  of  the  rents  of  such  lands  in 
the  western  division,  regard  is  had 
to  the  cost  of  carriage  to  the  nearest 
regular  market.  If  the  Federal  Parlia- 
ment could  so  improve  the  navigation 
of  the  Darling  as  to  cheapen  the  car- 
riage of  wool  from  our  stations  upon 
the  Darling  we  should  benefit,  because 
we  should  get  more  rent  for  our  land  ; 
but  I  say  that  the  concurrence  of  the 
riparian  states  should  be  obtained  when 
these  improvements  are  suggested.  It 
would  be  a  very  serious  thing  for  Vic- 
toria and  New  South  Wales  if  a  federal  pro- 
ject were  put  on  foot  having  for  its  object 
the  expenditure  of  some  millions  of  pounds 
to  make  a  permanently  good  entrance  for 
shipping  at  the  mouth  of  the  Murray, 
because  we  should  then  have  the  waters 
that  ought  to  be  conserved  in  that  river 
quickly  flowing  out  to  sea ;  and  as  you 
gave  a  better  outflow  at  the  mouth,  so  you 
would  have  a  lower  level  of  water  in  the 
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river,  which  would,  of  course,  be  detri- 
mental to  navigation.  With  regard  to  the 
latter  portion  of  my  amendment — that 
making  the  maintenance  and  improvement 
of  the  navigability  of  the  Murray  and  its 
tributaries  subject  to  the  state  powers 
over  the  waters  thereof  for  local  conserva- 
tion and  use — it  does  not  import  any 
unreasonable  use  of  the  waters,  it  only  im- 
ports that  the  state  powers  now  possessed 
and  exercised  shall  continue  to  be  possessed 
and  may  be  exercised  by  the  states. 

Sir  George  Turner. — Would  not  there 
be  the  very  element  of  uncertainty  with 
regard  to  those  words  which  you  object  to 
in  Mr.  Isaacs'  amendment? 

Mr.  CARRUTHERS.— No,  because  I 
do  not  use  any  such  words  as  "  unjust  or 
unreasonable." 

Sir  George  Turner. — But  what  are  the 
state  powers  ? 

Mr.  CARRUTHERS.— The  powers  now 
possessed  by  the  states. 

Sir  George  Turner. — We  are  not  agreed 
on  them.    What  are  they  in  your  opinion  ? 

Mr.  CARRUTHERS.— They  have  been 
put  by  Mr.  McMillan,  who  said  that  South 
Australia  has  the  power  to  drain  the  Murray 
dry  if  she  likes  to  exercise  it,  that  New 
South  Wales  has  the  power  to  drain  the 
Darling  dry  if  she  likes  to  exercise  it, 
and  that  Victoria  has  the  power  to  drain 
the  Goulburn  dry  if  she  likes  to  exer- 
cise it.  But  who,  about  to  embark  into 
federation,  would  accuse  any  colony  of 
daring  to  do  any  such  thing1?  Surely  we 
never  came  here  with  such  doubt  and 
suspicion  as  to  believe  that  we  should  have 
a  provision  against  those  things  in  the 
Constitution  ?  If  we  were  obliged  to  provide 
against  every  contingency  of  that  character 
we  should  have  to  frame  a  Constitution 
which  would  be  a  monument  of  disgrace 
to  the  colonies  concerned,  a  Constitution 
teeming  right  throughout  with  provisions 
of  all  kinds  against  things  wThich  no  colony 
would  dare  to  do.  Therefore  it  is  quite 
unnecessary  to  make  any  provision  for 
things  which  it  has  never  been  proposed 
to  do,  and  which  no  honest  man  believes 
[Mr.  Carruthers. 


ever  would  be  done.  I  hope  my  amend- 
ment will  be  carried,  because  it  is  a 
fair  compromise  on  all  the  matters  that 
are  exercising  our  minds,  and  because  I 
believe  that  it  offers  the  only  practical  and 
agreeable  solution  of  the  case,  as  far  as 
New  South  Wales  is  concerned. 

Mr.  SOLOMON  (South  Australia).— 
The  atmosphere  outside  the  House  is 
rather  fgggj,  and  the  debate  has  re- 
solved itself  into  a  somewhat  similar  con- 
dition. After  listening  to  the  Premier 
of  New  South  Wales  and  other  learned 
lawyers,  I  shall  not  even  quote  the  cele- 
brated case  of  the  spring  and  the  brook, 
or  imitate  those  honorable  members,  some 
of  whom,  like  Tennyson's  brook,  would, 
I  believe,  be  able  to  go  on  for  ever.  I 
intend  to  put  my  remarks  in  as  few  words 
as  possible.  Mr,  Carruthers  has  proposed 
what  he  considers  a  fair  compromise,  but 
that  compromise,  boiled  down,  really  means 
that  New  South  Wales  is  to  retain  not 
only  all  the  rights  she  has,  but  also  all 
the  rights  that  she  says  she  has. 

Mr.  Carruthers, — South  Australia  will 
get  the  same,  and  a  great  deal  more. 

Mr.  SOLOMON.— The  honorable  mem- 
ber's amendment  says  that  the  rights  of 
the  riparian  states,  which  are  not  inter- 
preted, shall  be  preserved,  and  that  the 
navigability  of  the  Murray  and  its  tribu- 
taries shall  be  preserved.  The  last  two 
lines  of  his  innocent  amendment  adds — 

But  subject  to  the  state  powers  over  the 
waters  thereof  for  local  conservation  and  use. 

Those  latter  words  seem  to  me  to  put  the 
whole  thing  back  to  the  position  at  which 
it  started.  What  are  state  powers  ?  Have 
we  all  come  here  as  representatives  of  the 
various  colonies  to  adhere  strictly  not  only 
to  the  letter  of  the  law  as  to  assumed 
or  imaginary  rights,  but  to  stick  to 
those  state  powers  that  we  think 
have  been  given  to  us  by  our  original 
charter?  Or  have  we  come  here  with 
some  idea  of  federation  ?  Is  there  any 
sentiment  of  federation  whatever  in  the 
representatives  of  New  South  Wales  in 
reference    to   this   question  ?      We    have 
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heard  from  them  over  and  over  again  the 
idea  of  trusting  to  some  extent  the  Federal 
Parliament,  but  here,  in  this  particular  case, 
we  have  heard  all  through,  from  the  com- 
mencement to  the  finish  of  this  debate,  but 
one  thing  from  New  South  Wales — that 
they  will  not  budge  a  single  inch  ;  and  not 
only  do  they  suggest  that  they  will  not 
agree  to  a  fair  and  reasonable  compromise 
such  as  is  proposed  by  the  Attorney- 
General  of  Victoria,  but  also  that  sub- 
section (31)  of  clause  52  as  it  now  stands 
should  be  eliminated  from  the  Bill,  because 
sub-section  (1)  of  the  same  clause  covers 
the  whole  ground. 

Mr.  Barton. — It  covers  a  lot  more. 

Mr.  SOLOMON. — I  am  really  surprised 
at  the  leader  of  the  Convention  and  other 
legal  members,  and,  with  some  temerity, 
I  venture  to  question  their  genuineness 
in  the  interpretation  they  are  giving  to 
the  Convention  of  the  meaning  of  sub- 
section (1).  It  seems  to  me  exceedingly 
strange,  that,  after  fighting  about  this 
sub-section  (31),  which,  at  least,  preserves 
the  navigation  of  the  Murray  from  where 
the  river  first  bounds  Victoria  and  New 
South  Wales,  we  should  be  told  it  is  all 
covered  by  sub-section  (1).  But  if  sub- 
section (1)  means  all  that  these  learned 
gentlemen  of  the  law  have  told  us,  why  is 
it  that  we  have  heard  so  little  about  it 
until  the  last  moment,  wThen  they  are 
cornered  % 

Mr.  Barton. — That  is  not  the  fact.  I 
have  all  along  said  that  the  proper  course 
was  to  abolish  this  sub-section,  and  stick 
to  sub-section  (1). 

Mr.  SOLOMON.— Will  the  leader  of 
-the  Convention  or  the  Premier  of  New 
South  Wales  say  that  sub-section  (1) 
means  as  much,  or  anything  like  as  much, 
as  sub- section  (31)1 

Mr.  Barton. — It  means  more,  because 
it  gives  you  everything  that  sub-section 
(31)  gives  you,  except  the  use  of  the 
waters,  and  it  secures  you  a  great  deal  more 
in  the  way  of  navigation,  because  it  takes 
the  navigatory  power  over  the  whole  of 
the  Commonwealth. 


Mr.  SOLOMON. — A  very  wide  meaning 
may  be  given  to  sub  section  (1),  but  al- 
most all  the  legal  gentlemen  of  the  Con- 
vention— perhaps  I  was  wrong  in  saying- 
all— have  argued  right  through  that  sub- 
section (1),  which  in  very  broad  language 
gives  power  to  the  Federal  Parliament  for 
the  regulation  of  trade  and  commerce  with 
other  countries  and  among  the  other  states, 
covers  the  ground  in  reference  to  rivers. 
Very  few  of  those  honorable  members 
have  taken  that  ground  until  the  last  few 
days.  It  has  been  their  refuge  after  every 
other  argument  has  failed.  Take  this 
particular  sub-section,  which  may  be 
interpreted  in  the  future  by  the  Federal 
Judiciary,  which,  we  hope,  will  have  to 
interpret  the  Constitution  Ave  are  now 
framing,  as  covering  everything  and 
giving  full  rights  between  the  states,  in 
such  a  way  as  to  equitably  deal  with  all 
the  states  in  regard  to  their  commerce  and 
the  navigation  of  their  rivers — there  is 
hardiy  a  member  of  the  Convention  who 
will  not  admit  that  there  is  a  very  strong- 
element  of  doubt  as  to  whether  sub-section 
(1)  will  ever  be  interpreted  by  the  Federal 
Judiciary  in  such  a  way  as  to  conserve  the 
interests  of  South  Australia.  There  are 
some  honorable  members,  I  am  sorry  to 
say,  who  are  willing  to  accept  this  inter- 
pretation, who  are  willing  to  give  away 
the  little  bit  of  consideration  that  the 
representatives  of  South  Australia  have 
fought  for  right  through— that  considera- 
tion in  sub-section  (31)  which  gives  to  the 
federal  authority,  without  any  doubt, 
without  any  fear  of  misconstruction,  the 
control  and  regulation  of  the  navigation 
of  the  River  Murray,  and  the  use 
of  the  wTaters  thereof  from  where  it  first 
forms  the  boundary  between  Victoria 
and  New  South  Wales  to  the  sea.  They 
would  give  away  that  one  right — that 
one  little  bit  of  substance — for  a  mere 
shadow,  which  has  been  presented  to  them 
by  some  eloquent,  earnest,  and  un- 
doubtedly clever  legal  gentlemen  who 
occupy  seats  in  this  Convention.  Whether 
the  amendment  of  Mr.  Isaacs  will  or  will 
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not  be  accepted  I  do  not  know.  I  shall 
certainly  give  my  vote  for  his  amendment 
— with  some  slight  alterations  perhaps — 
but  I  do  earnestly  appeal,  not  only  to 
honorable  members  representing  South 
Australia,  but  also  to  other  honorable 
members,  not  to  let  slip  sub-section  (31) 
until  we  are  absolutely  assured  that  we 
have  something  equally  as  definite,  equally 
as  clear  in  its  interpretation,  to  place 
before  the  people  who  sent  us  here.  If 
the  representatives  of  South  Australia 
were  to  go  back  to  that  colony  with  this 
particular  sub-section  eliminated,  especi- 
ally after  this  Bill  has  been  before  the 
Parliament  of  that  colony,  without  any 
suggestion  that  that  sub-section  covers 
the  whole  ground,  and  to  say  then  to  the 
people — "  We  have  given  away  sub-section 
(31),  which  certainly  gave  you — 

The  control  and  regulation  of  the  navigation 
of  the  River  Murray,  and  the  use  of  the  waters 
thereof  from  where  it  first  forms  the  boundary 
between  Victoria  and  New  South  Wales  to  the 
sea; 

and  we  have  accepted  in  its  place  sub- 
section (1),  which  gives  an  indefinite  and  a 
very  questionable  control  of  the  commerce, 
and  we  take  that  as  a  full  interpretation," 
I  fear  very  much  that  South  Australians 
would  hesitate  before  they  accepted  a 
Constitution  so  framed.  The  honorable 
member  (Mr.  Carruthers)  has  told  us,  in 
a  style  peculiarly  his  own,  that  it  would 
be  better  for  New  South  Wales  to  buy 
out  the  whole  of  the  trade  of  South 
Australia  than  to  give  way  one  inch  in 
reference  to  the  navigation  of  the  waters 
of  the  rivers.  Of  course  we  know  that 
New  South  Wales  could  buy  out  the  whole 
of  the  trade  of  South  Australia.  Probably 
she  could  purchase  South  Australia  in  fee 
simple,  and  then  Victoria,  and  the  balance 
of  her  unused  funds  this  wealthy  colony 
could  invest  in  consols,  and  reduce  the 
taxation  on  her  people.  All  this  might 
be  done  by  New  South  Wales.  We  do  not 
want  them  to  purchase  the  trade  of  South 
Australia,  we  do  not  want  them  to  give 
anything  but  what  is  just  and  federal  and 
right ;  and  the  representatives  of  South 
[Mr.  Solomon. 


Australia  have  not  asked  for  anything 
but  what  is  just  and  fair,  and  have 
shown  their  idea  of  justice  and  their 
federal  spirit  by  proposing  from  start 
to  finish  that  the  whole  of  this  question 
as  to  the  rights  of  the  colony  having 
the  river  passing  through  its  territory 
lower  down  than  the  Darling  should  he 
distinctly  and  clearly  placed  under  the 
control  of  the  Federal  Parliament.  We 
might  very  well  contrast  this  attitude  of 
South  Australia  and  her  representative, 
in  regard  to  a  question  of  this  kind,  with 
the  attitude  of  the  representatives  of  New 
South  Wales  all  through  in  this  particular 
debate.  It  has  been  one  continuous  cry 
— "  We  have  the  rivers,  they  pass  through 
our  territory ;  we  hold  them,  and  we  will 
stick  to  them."  It  has  not  been  a  ques- 
tion of  whether  this  particular  sub-section 
which  is  submitted  or  that  sub-section 
will  suit  New  South  Wales.  It  has  been  a 
question  with  the  representatives  of  New 
South  Wales  that  they  have  their  claws  on 
the  rivers,  and  intend  to  stick  to  them  as 
far  as  they  possibly  can.  But  in  this  one  im- 
portant point — and  undoubtedly  it  is  a  very 
important  point  to  South  Australia — New 
South  Wales  will  not  consent  even  to 
grant  the  small  concession  demanded  as 
to  the  keeping  open  of  the  navigation  of 
the  rivers  to  South  Australia.  Now,  what 
are  the  arguments  used  by  the  Minister  of 
Lands  for  New  South  Wales,  in  reference 
to  this  particular  question  of  irrigation  1 
At  first  we  heard  from  that  honorable 
gentleman  and  others  that  the  question  of 
irrigation  in  New  South  Wales  was  one  of 
paramount  importance,  that  they  had 
thousands,  if  not  hundreds  of  thousands, 
of  acres  of  land  which  might  be  rendered 
fertile  by  using  the  waters  of  the  Darling 
and  of  the  Murrumbidgee  for  the  purpose 
of  irrigation. 

Mr.  Carruthers. — Not  by  me.  You  are 
quoting  somebody  else. 

Mr.  SOLOMON.— By  other  members  of 
the  delegation  from  New  South  Wales. 
Undoubtedly  the  first  argument  placed 
before    this    Convention,    and    reiterated 
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by  member  after  member  representing 
New  South  Wales,  was  that  irrigation  was 
of  immense  importance  to  that  colony.  I 
think  honorable  members  will  bear  me  out 
that  that  was  the  first  ground  taken.  But 
the  Minister  of  Lands  for  New  South  Wales, 
who  should  be  the  one  to  know  to  what 
uses  the  lands  of  that  colony  can  best  be 
put,  tells  us  to-day  that  the  question  of 
irrigation  is  not  of  so  much  importance, 
because  there  have  been  arguments  over 
and  over  again  from  other  members  of  the 
Convention  that  irrigation  by  pumping  has 
not  been  a  success  throughout  Australia, 
but  that  it  is  in  order  to  supply  the  millions 
or  hundreds  of  thousands  of  starving  sheep 
and  cattle  in  New  South  Wales  with  water 
in  dry  seasons  that  they  desire  to  retain 
the  control  of  these  waters  absolutely. 

Mr.  Carruthers. — Without  which  you 
would  have  no  trade  at  all  down  the  Murray. 
Mr.  SOLOMON.— Then  again,  the  hon- 
orable member  told  us  that  these  waters 
will  be  absolutely  returned  to  the  Murray, 
or  almost  all  of  them,  in  another  direction. 
I  do  not  understand  this  shifting  of 
ground.  First  we  have  the  question  of 
irrigation  works  with  a  view  to  agricul- 
tural settlement,  with  a  view  to  adding 
to  the  fertility  of  the  country,  but  it 
is  well  known,  as  has  been  pretty  well 
shown  by  previous  speakers,  that  irri- 
gation by  pumping  has  so  far  through- 
out Australia  proved  to  be  a  bitter 
failure,  to  the  cost  of  Victoria  and 
South  Australia,  with  their  experimental 
settlements  at  Mildura  and  Renmark. 
So  far  from  enabling  the  settlers  to  pro- 
fitably occupy  the  land,  and  to  compete 
with  California  and  other  places  in  the 
growth  of  fruits  and  so  forth,  irrigation 
has  been  an  absolute  failure.  The  dis- 
tance of  the  settlers  on  the  Murray  from  the 
markets,  and  the  cost  of  from  25s.  to  30s. 
an  acre  for  irrigation  by  pumping,  have 
precluded  the  possibility  of  their  competing 
with  California  in  these  matters.  We 
know  that  not  only  these  two  settlements 
but  that  other  settlements  on  the  Murray 
which  have  been  established  by  the  South 


Australian  Government  have  been  absolute 
and  utter  failures.  The  representatives 
of  New  South  Wales  have  retreated  from 
that  particular  ground  altogether.  They 
do  not  require  the  waters  of  these  rivers 
for  the  purpose  of  irrigation,  for  the  pur- 
pose of  agricultural  settlement,  but  for 
the  support  of  the  pastoral  industry  in  the 
pastoral  country.  Will  any  honorable 
member  with  colonial  experience  tell  me 
that  he  knows  of  pastoral  country  being 
profitably  occupied,  of  sheep  or  cattle 
being  profitably  grown,  in  irrigated  coun- 
try, except  in  some  of  the  northern  and 
north-wTestern  parts  of  Queensland,  where 
the  irrigation  has  been  by  gravitation 
from  artesian  bores?  With  that  excep- 
tion, I  think,  I  may  safely  challenge 
any  honorable  member  to  show  me 
where  the  occupation  of  pastoral  coun- 
try, especially  in  the  present  state  of 
the  market  for  pastoral  produce,  has  been 
rendered  profitable  by  irrigation  by  pump- 
ing. What  are  the  conditions  of  the 
country  on  the  borders  of  the  Murray 
which  they  are  going  to  irrigate  ?  Are  the 
levels  such  as  to  permit  of  irrigation  by 
gravitation  except  at  a  tremendous  cost  1 

Mr.  Carruthers. — I  never  referred  to 
irrigation  at  all.  I  referred  to  water  con- 
servation and  the  supply  of  water  in  the 
creeks  for  the  stock  to  drink. 

Mr.  SOLOMON. — Precisely;  water  con- 
servation for  the  supply  of  stock  over 
a  vast  area.  This  water  has  to  be  con- 
served in  natural  lakes,  which  are  dry 
in  most  seasons.  The  water  is  to  be 
carried  from  these  lakes  over  miles  of 
country.  I  have  seen  sketches  of  what 
is  proposed  by  the  New  South  Wales 
Government.  They  propose  to  carry  the 
water  over  stretches  of  dry  country  for 
miles  and  miles.  Will  the  honorable  mem- 
ber say  seriously  that  he  believes  pastoral 
occupation  can  be  profitably  conducted 
under  such  circumstances  1 

Mr.  Carruthers. — I  did  not  relate  such 
ridiculous  circumstances. 

Mr.  SOLOMON.— Unfortunately,  those 
are  the  circumstances.      Having  retreated 
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from  the  position  that  the  water  was 
necessary  for  irrigation  for  agricultural 
settlers,  honorable  members  say  they  must 
have  this  water  for  the  benefit  of  the 
pastoral  country. 

Mr.  Carrutiieus. — What  does  the  trade 
of  South  Australia  consist  of  except  the 
carrying  of  the  wool  from  this  pastoral 
country,  and  the  wool  cannot  be  grown  on 
the  sheep's  back  unless  there  is  a  Water 
supply. 

Mr.  SOLOMON. — At  the  present  prices 
it  would  not  pay  to  grow  wool  under  such 
circumstances,  and  such  an  experiment 
would  be  disastrous  to  the  people  of  New 
South  Wales.  If  this  Convention  prevents 
the  possibility  of  such  an  experiment  being 
made  it  will  confer  a  benefit  upon  the 
people  of  New  South  Wales.  It  has  been 
tried  elsewhere,  and  never  without  failure. 
The  honorable  member  said  that  this 
would  not  decrease  the  flow  of  water  in  the 
Murray;  that  the  water  will  be  afterwards 
returned  to  the  Murray  with  little  loss. 

Mr.  Carruthers. — I  referred  to  a  par- 
ticular place. 

Mr.  SOLOMON.— I  thank  the  honorable 
m ember  for  his  interjection,  because  it  re- 
minds me  that  while  he  and  his  colleagues 
are  righting  so  strenuously  against  the  re- 
ference of  this  important  question  to  the 
arbitration  of  the  Federal  Parliament,  he 
told  us  of  an  instance  in  his'  own  country 
where  some  private  persons  had  obtained 
water  rights,  and  had  spent  £25,000  in 
diverting  the  waters;  but  they  now  have 
to  face  litigation  in  the  colony,  because 
they  are  interfering  with  the  rights  of 
those  below.  If  any  honorable  member 
of  this  Convention  could  possibly  give  us 
an  instance  to  show  how  necessary  it  is  to 
provide  something  in  this  Constitution  to 
deal  with  water  rights  between  states,  it  is 
the  very  instance  which  the  honorable 
member  has  quoted,  where  even  in  their 
own  colony  the  diversion  of  the  water 
has  been  fruitful  in  litigation.  The 
Premier  of  New  South  Wales  expressed 
the  opinion  that  the  first  sub-sec- 
tion of  clause  52  would  do  all  that 
[Mr.  Solomon. 


the  smaller  colonies  or  South  Australia 
really   demanded.      If  that  is  the  o 

what  objection  in  reason  can  that  honor: 
able  gentleman  or  his  colleagues  have 
to  place  this  matter,  which  they  say  is 
fully  covered,  in  a  very  clear  and  com 
vinoing  manner?  What  reasonable  objec- 
tion can  they  have  to  place  it  absolutely 
beyond  doubt,  as  it  is  placed  by  the  amend- 
ment of  the  Attorney-General  of  Victoria? 
Either  they  do  not  believe  that  the  clause 
does  cover  the  ground  or  they  think  there 
is  an  element  of  doubt  which  may  be 
construed  for  the  benefit  of  New  South 
Wales  if  there  is  any  controversy  on  the 
subject.  I  do  not  think  that  the  demands 
of  South  Australia  can  be  termed  unreason- 
able. We  have  made  no  demand  what- 
ever to  interfere  with  any  possible  irriga- 
tion or  water  conservation  works  to  be 
constructed  in  future  by  New  South 
Wales.  All  that  has  been  claimed  by 
the  representatives  of  South  Australia  all 
through  is  that  whatever  works  may  be 
constructed,  whatever  may  be  necessary 
for  the  benefit  of  New  South  Wales  and 
the  development  of  her  natural  resources, 
shall  receive  fair  and  due  consideration. 
They  say  this  Convention  is  not  the  place 
where  we  can  state  what  that  consideration 
shall  be  in  absolute  words.  No  Constitu- 
tion that  we  can  frame  could  provide  for 
contingencies  which  may  arise  in  reference 
to  this  serious  question.  But,  as  pointed 
out  by  Mr.  Holder  in  an  interjection,  we, 
an  absolute  minority  in  the  House  of  Re- 
presentatives under  the  proposed  Constitu- 
tion, are  content  to  trust  to  the  justice  and 
equity,  and  the  spirit  of  fair  play,  which 
will,  we  hope,  be  the  prominent  charac- 
teristics of  Members  of  the  Federal  Par- 
liament with  respect  to  our  rights,  whereas 
the  great  colony  of  New  South  Wales, 
which  will  be  represented  in  the  House 
of  Representatives  under  the  Constitution 
by  three  times  as  many  members,  fears  to 
trust  the  Federal  Parliament  to  construe 
anything  of  this  kind.  The  Premier  of 
New  South  Wales  said,  to  my  mind  with 
questionable    taste,    that    the   honorable 
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members  who  represented  certain  colonies 
in  this  Convention  which  had  no  interest 
in  this  particular  question  should  stand 
aside  ;  that  they  should  leave  the  arena 
clear,  and  should  be  extremely  careful 
how  they  interfered  in  a  question  of  such 
great  moment  between  New  South  Wales 
and  the  other  colonies.  Is  that  the 
attitude  that  that  honorable  member  and 
his  colleagues  intend  to  take  in  the  Federal 
Parliament  where  these  small  colonies  are 
also  to  take  part  ?  Is  that  the  attitude 
to  be  taken  up  in  this  Convention  by  those 
colonies  which  are  not  expressly  and  vitally 
interested  in  a  question  of  this  magnitude  ? 
Is  that  the  attitude  which  the  smaller 
colonies  are  expected  to  take  in  the  great 
Federation  we  are  now  trying  to  bring 
about  1  Is  it  that  the  smaller  colonies, 
unless  they  are  vitally  interested,  are  to 
be  glibly  talked  over  by  the  eloquence  of 
gentlemen  representing  the  larger  colo- 
nies 1  And  are  they  to  stay  their  hands 
from  doing  what  they  have  plainly  told  us 
is  in  their  opinion  simple  justice  1  I  say 
that  the  small  states,  who  are  not  inter- 
ested in  a  question  of  this  kind,  are 
best  able  to  judge  its  merits,  and  to 
stand  between  the  colonies  most  deeply 
interested,  and  which  have  most  to  fight 
for.  The  Hon.  the  Attorney-General  of 
Victoria  has  submitted  an  amendment,  or, 
rather,  a  sub-section  to  take  the  place  of 
sub-section  (31),  which  I  think  might  with 
some  modifications  meet  the  wishes  of  the 
whole  of  the  members  of  this  Convention, 
even  of  those  representing  New  South 
Wales,  who  express  themselves  as  fully 
prepared  to  give  way  on  the  question  of  the 
navigability  of  the  rivers.  There  is,  how- 
ever, one  point  which  might,  perhaps,  be 
pointed  out,  and .  which  ought  to  receive 
consideration.  That  is,  that  in  regard  to 
the  proposal  of  the  amendment  to  leave  it 
for  the  opinion  of  the  Inter-State  Commis- 
sion as  to  whether  the  use  of  waters 
for  irrigation  is  not  unjust  or  unreason- 
able. Now,  as  yet  we  have  not  de- 
cided upon  the  functions  of  this  Inter- 
State  Commission,  and  it  appears  to   me 


that  a  question  of  such  magnitude  as 
the  one  we  are  now  discussing — the  ques- 
tion of  the  conservation  of  water  for  the 
purposes  of  irrigation— should  either  be 
left  to  the  Federal  Parliament  or  to  the 
Federal  Judicature  to  be  decided.  I  would 
prefer  it  to  be  left  to  the  Federal  Parlia- 
ment so  far  as  I  am  concerned,  because  the 
Federal  Parliament  would  have  the  oppor- 
tunity of  examining  into  the  claims  of  each 
individual  colony,  and  if  they  failed  to  come 
to  a  reasonable  agreement,  undoubtedly  it 
would  be  a  question  which  might  be  sub- 
mitted to  the  Federal  Judicature.  The 
amendment  of  Mr.  Isaacs  seems  to  me 
to  be  a  fair  compromise — a  compromise 
brought  forward  by  a  gentleman  who 
has  no  individual  interest  in  the  ques- 
tion, and  who  represents  a  colony 
which  has  no  real  interest  in  the 
matter  before  us.  It  is  a  compromise 
which,  I  think,  should  recommend  it- 
self to  this  Convention.  I  hope,  there- 
fore, that  the  amendment  will  be  agreed 
to,  subject  to  the  alteration  which  I  have 
suggested.  Before  I  sit  down,  Sir  Richard 
Baker,  I  should  like  to  ask  you,  in  putting 
this  question,  to  put  it  in  such  a  way  that 
if  the  amendment  suggested  by  Mr.  Isaacs 
be  not  agreed  to,  we  shall  have  an  oppor- 
tunity of  taking  a  fair  vote  upon  the  ques- 
tion as  to  whether  sub-section  (31)  as  it 
stands  should  remain  in  the  Bill  or  be 
excised. 

The  CHAIRMAN.— The  first  question 
I  shall  put  to  the  committee  is,  that  sub- 
section (31)  stand  part  of  the  clause.  If 
this  sub-section  be  struck  out,  I  shall  put 
the  suggested  new  sub-sections  in  the 
order  in  which  they  have  been  suggested. 

Mr.  SOLOMON. — I  would  point  out 
that  that  will  make  the  position  of  some 
of  the  representatives  somewhat  difficult. 

Mr.  Barton. — That  is  because  it  is  the 
order  of  Parliament,  I  suppose. 

Mr.  SOLOMON.— No  ;  I  have  as  much 
respect  for  the  due  order  of  Parliament 
and  for  parliamentary  procedure  as  the 
leader  of  the  Convention  has,  but  the 
position  is  that,  without  knowing  how  the 
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vote  may  go  upon  the  amendment  of  the 
Attorney- General  of  Victoria,  I  do  not 
wish  to  vote  for  the  excision  of  sub- 
section (31),  which  I  have  already  stated 
gives  South  Australia  something.  With 
great  respect  to  the  legal  gentlemen 
who  have  expressed  a  contrary  view,  I 
think  that  the  people  whom  I  represent 
will  think  sub-section  (31)  better  than 
nothing  at  all,  and  therefore  I  do  not  wish 
to  see  that  sub-section  excised  without  an 
amendment,  unless  the  amendment  which 
I  think  covers  the  whole  ground  better  is 
negatived.  I  do  not  presume  to  question 
the  procedure  laid  down  by  the  Chairman, 
but  I  would  ask  whether  it  is  not  possible 
to  put  the  amendment  in  this  way — to 
iirst  of  all  vote  with  regard  to  striking  out 
the  word  "  control,"  with  the  object  of  in- 
serting the  amendment  indicated  by  Mr. 
Isaacs  1 

The  CHAIRMAN.— Sub-section  (31)  is 
now  under  consideration.  We  have  treated 
all  the  sub-sections  of  clause  52  as  clauses, 
and  the  rules  of  Parliament  in  reference 
to  clauses  are  the  rules  which  we  have 
adopted  in  reference  to  these  sub-sections. 
The  question  I  shall  put  is  that  sub- 
section (31)  stand  part  of  the  clause. 
Any  honorable  member  can  move  an 
amendment  to  that.  No  honorable  mem- 
ber, however,  hasyet  moved  an  amendment. 

Mr.  Solomon. — Is  not  the  proposal  of 
Mr.  Isaacs  an  amendment  ? 

The  CHAIRMAN.— No ;  it  is  not  an 
amendment,  but  a  proposal  in  substitu- 
tion of  sub-section  (31).  It  is,  however, 
•competent  for  any  honorable  member  to 
move  an  amendment  to  sub-section  (31). 

Mr.  BARTON  (New  South  Wales).— 
I  do  not  know  whether  it  will  be  more 
desirable  that  we  should  adjourn  now,  or 
whether  some  decision  should  be  arrived  at 
upon  this  question,  which  has  taken  up  so 
much  of  the  time  of  the  Convention.  For 
my  own  part,  I  think  it  desirable  that  we 
should  take  a  vote— at  any  rate,  we  should 
arrive  at  some  understanding  upon  a 
matter  which  has  occupied  such  an  amount 
of  time.  I  am  afraid  that  it  may  be 
[Mr.  Solomon. 


thought,  and  rightly  thought,  that,  as 
compared  with  other  great  matters  which 
have  to  be  dealt  with  by  this  Convention, 
too  much  time  has  been  given  to  the  con- 
sideration of  this  river  question. 

Mr.  Peacook. — If  you  do  not  take  a 
division  now,  you  will  have  another  big 
debate  to-morrow. 

Mr.  BARTON. — I  consider  it  an  im- 
portant question,  especially  as  it  is  one 
which  will  affect  the  colony  to  which  I 
belong;  but  I  think  that  the  time  has 
arrived  when  something  should  be  done. 
And  now  I  would  like  to  express  my  regret 
that,  for  the  first  time  since  this  Conven- 
tion met  in  Adelaide  in  April  last  year, 
there  has  been  a  member  of  this  Con- 
vention who  has  ventured  to  question  the 
genuineness  and  sincerity  of  the  action 
of  his  colleagues.  This,  I  regret  to  say, 
has  been  done  by  the  representative  of 
South  Australia  (Mr.  Solomon).  All  I  can 
say  is  that  I  think  that  every  one  of  those 
who  act  with  me  will  agree  with  me  when 
I  say  that  I  resent — and  resent  very 
strongly — what  I  consider  to  be  an  impu- 
tation which  has  been  made  upon  our 
genuineness  and  sincerity  in  connexion 
with  this  matter.  Every  member  of  the 
Convention  to  whom  I  have  spoken  knows 
very  well  the  stand  which  I  have  taken 
in  favour  of  the  striking  out  of  this  sub- 
section, and  the  maintenance  of  sub-section 
(1)  in  its  integrity.  That  is  what  I  have 
always  affirmed,  and  what  I  have  spoken 
in  support  of  since  the  beginning  of  this 
Convention.  The  stand  which  I  have  taken 
is  no  new  stand.  Many  honorable  members 
are  aware  that  at  the  conference  which 
took  place  on  the  day  of  the  public  holi- 
day, a  little  while  ago,  I  expressed  my 
opinion  upon  the  subject  plainly.  I  think 
that  Mr.  Gordon,  for  instance,  will  bear  me 
out  in  that.  Therefore,  I  do  not  think  it 
is  right  for  any  honorable  member,  on 
data  which  must  be  obviously  insuffi- 
cient, to  prefer  a  charge  of  insincerity 
against  his  fellow  representatives  simply 
from  the  fact  that  he  may  not  have 
been    consulted    upon    a    matter    which 
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has  occupied  the  time  of  others.  It  is  our  j 
boimden  duty  to  credit  our  fellow  repre- 
sentatives with  perfect  honesty ;  but  be- 
yond saying  that  I  resent  the  imputation 
which  has  been  made  by  Mr.  Solomon,  I 
have  no  more  to  say  with  regard  to  what 
he  has  stated. 

Mr.  SOLOMON  (South  Australia).— As 
a  matter  of  personal  explanation,  I  should 
like  to  say  that  I  did  not  impute  to  the 
leader  of  the  Convention  any  insincerity 
whatever. 

Mr.  Barton. — You  imputed  it  to  the 
delegates  for  New  South  Wales  generally. 

Mr.  SOLOMON. — I  made  a  statement 
which  I  do  not  intend  to  qualify  one  iota, 
but  I  desire  to  explain  it  in  order  that  I 
may  not  be  misunderstood.  It  has  been 
asserted  by  some  of  the  representatives 
of  New  South  Wales  that  the  sub-section 
as  it  stands  covers  the  whole  ground,  and 
gives  power  to  adjudicate  upon  this  ques- 
tion of  the  navigation  of  the  rivers.  If 
those  representatives  who  have  so  spoken 
are  absolutely  sincere  they  should  show 
their  sincerity  by  making  the  matter 
clear  in  the  Constitution.  That  is  what 
I  desire  to  say  with  regard  to  them,  and 
that  has  been  said  not  only  by  myself  but 
by  other  honorable  members.  If  there 
is  no  difference  in  sub-section  (1),  why 
not  make  the  matter  perfectly  clear  ? 

Mr.  Barton.  —  Does  not  the  honor- 
able member  see  that  if  we  substitute  Mr. 
Isaacs'  amendment  for  sub-section  (1)  it 
at  once  raises  the  provincial  question,  about 
which  New  South  Wales  stands  firm  1 

Mr.  SOLOMON.— At  this  time  of  day 
I  do  not  intend  to  re-open  the  discussion. 
I  merely  state  the  logical  conclusion  I 
draw  from  the  action  of  the  honorable 
members  who  say  that  sub-section  (1)  gives 
all  the  necessary  power  to  the  Federal  Par- 
liament. If  they  decline  to  put  that  in 
plain  English  they  show  their  insincerity. 

Mr.  BARTON  (New  South  Wales).— I 
think  I  can  in  a  few  words  show  the  un- 
tenableness  of  the  honorable  member's 
position  if  he  thinks  that  sub-section  (1) 
and  Mr.  Isaacs'  amendment  are  identical. 


Mr.  Solomon. — I  did  not  say  that. 

Mr.  BARTON.— Or  that  they  are  the 
same  in  effect. 

Mr.  Solomon.— I  did  not  say  that  either 

Mr.  BARTON.— The  charge  of  insin- 
cerity comes  to  nothing  unless  the  honor- 
able member's  statement  amounts  to  that. 
.  Mr.  Solomon. — I  say,  put  in  other 
words  to  make  it  plain. 

Mr.  BARTON.— Very  well.  The  hon- 
orable member  has  argued  for  45  minutes 
that  those  other  words  are  to  be  Mr. 
Isaacs"  amendment.  Does  he  not  see  that 
if  we  adopt  the  amendment  in  place  of  the 
power  to  regulate  trade  and  commerce,  we 
raise  the  whole  question  of  riparian  rights 
between  the  states,  which  riparian  rights 
we  say,  and  have  said  from  the  beginning, 
are  non-existent?  How  can  the  honorable 
member  adhere  to  the  accusation  of  insin- 
cerity when  that  is  pointed  out  1 

Mr.  GLYNN  (South  Australia).— I 
would  ask  the  leader  of  the  Convention 
not  to  do  more  to-night  than  take  a  vote 
on  the  question  of  the  retention  of  the 
sub-section. 

Mr.  Barton. — I  t'aink  we  will  go  as 
far  as  we  can. 

The  CHAIRMAN.— If  the  sub-section 
is  retained  no  other  sub-section  inconsistent 
with  it  can  be  inserted  in  the  clause. 

Mr.  ISAACS  (Victoria).— I  understand 
that  it  is  the  desire  of  honorable  members 
to  take  a  test  vote  on  the  amendment  I 
have  proposed. 

Mr.  Symon. — There  are  other  amend- 
ments. 

Mr.  ISAACS.— I  only  want  to  fall  in 
with  the  views  of  the  committee.  I  would 
suggest  that  a  test  vote  be  taken  on  the 
question  of  the  omission  of  all  the  words 
after  "  The  "  in  the  sub-section,  with  the 
view  to  inserting  my  amendment. 

Mr.  Barton. — If  the  question  is  put  as 
one  of  insertion,  and  it  is  carried,  that 
will  mean  the  adoption  of  the  honorable 
member's  amendment. 

Mr.  ISAACS.— Yes.  I  should  be  per- 
fectly willing  to  have  the  question  put  in 
that  way,  but  I  do  not  desire  to  anticipate 
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other  honorable  members  who  think  tli.it 
another  course  would  be  preferable. 

Mr.  HOLDER  (South  Australia).— I 
hold  strongly  to  the  view  that,  as  we  have 
so  many  amendments  before  us,  the  proper 
course  would  be  to  first  strikeout  the  sub- 
section. Then,  when  we  have  cleared  the 
ground,  any  one  of  the  amendments  may 
be  dealt  with. 

Mr.  Isaacs. — I  am  quite  agreeable. 
The    CHAIRMAN.— Do   I   understand 
that   the  honorable  member  does  not  wish 
to  press  his  amendment  ? 

Mr.  Isaacs. — No,  I  wish  to  fall  in  with 
the  general  desire  of  the  committee. 

Mr.  TRENWITH  (Victoria).— I  do  not 
purpose  detaining  the  Convention,  but  so 
much  time  has  been  spent  over  this 
subject  that  we  should  not  now  rush  to 
a  decision.  I  would  respectfully  suggest 
that  we  should  to-night  simply  take  a  test 
vote  on  the  question  of  whether  the  sub- 
section should  be  retained.  I  do  not  think 
it  would  be  wise  to  proceed  now  to  take  a 
division  upon  all  the  amendments  that 
have  been  submitted.  It  is  unfortunate 
that  we  have  had  to  tike  up  so  much  time 
in  discussing  this  question,  but  it  is  of  so 
much  importance  that  it  could  scarcely 
have  been  dealt  with  in  less  time.  I  think 
that  honorable  members  would  be  in  a 
better  position  to  vote  on  the  amendments 
after  a  night's  reflection. 

Sub-section  (31)  was  negatived. 
The  CHAIRMAN.— I  understand  that 
Mr.    Glynn   wishes    me    now  to   put  his 
amendment.     The  sub-section  he  suggests 
is  as  follows  : — 

The  maintenance  and,  with  the  concurrence  of 
the  riparian  states,  the  improvement  of  the 
navigability  of  the  Rivers  Murray  and  Darling. 

Mr.  GLYNN  (South  Australia). —I 
would  ask  the  leader  of  the  Convention 
whether  it  would  not  be  advisable  now  to 
report  progress  ?  My  amendment  has  been 
partly  accepted  by  New  South  Wales,  but 
I  do  not  wish  to  interfere  with  the  other 
amendments  by  taking  a  vote  on  the 
question  to-night.  No  good  can  be  done 
by  undue  haste.  There  should  not  be  any 
[Mr.  Isaacs. 


further  general  debate,  but  as  the  amend 
ments  are  put  they  must  be  specifically 
examined,  even  in  their  wording.  I  would 
ask  the  leader  of  the  Convention  to  con- 
sider whether  under  the  circumstances  it 
would  not  be  in  the  interests  of  the  pro- 
posed Commonwealth  to  adjourn  the  fur- 
ther discussion  of  the  question. 

Sir  GEORGE  TURNER  (Victoria).— 
No  one  will  accuse  me  of  desiring  to 
unduly  lengthen  the  proceedings  of  the 
Convention,  but  I  would  join  with  Mr. 
Glynn  in  urging  upon  our  leader  that  it 
would  be  wise  in  the  interests  of  the  Com- 
monwealth to  report  progress.  There  are 
a  large  number  of  amendments,  and  very 
few  of  us  understand  the  bearing  of 
one  as  compared  with  another.  I  have 
seen  a  rough  draft  of  a  further  amend- 
ment, which,  if  it  could  be  agreed  to,  would 
probably  settle  the  whole  question.  It 
might  be  possible  to-morrow  to  formulate 
such  an  amendment  as  wrould  be  accepted 
with  unanimity,  and,  under  the  circum- 
stances, I  would  suggest  to  Mr.  Barton 
that  he  should  nowr  consent  to  progress 
being  reported. 

Mr.  BARTON  (New  South  Wales).— 
Mr.  Glynn  has  made,  perhaps,  an  important 
suggestion,  that  is,  as  regards  the  substance 
of  his  amendment.  I  am  not  going  to 
say  at  the  present  moment  that  I  do  not 
object  to  that  amendment.  My  position 
has  been  from  the  first,  and  I  think,  not- 
withstanding anything  that  has  passed, 
honorable  members  will  say  that  I  have 
maintained  it  with  perfect  honesty,  that 
the  sub-section  relating  to  trade  and 
commerce  is  the  most  federal  provision 
that  we  can  adopt,  and  that  we  should 
strike  out  all  other  sub-sections  which 
may  seem  to  restrict  or  limit  it.  That 
is  the  true  federal  position.  An  important 
suggestion  has  now  been  made,  and  per- 
haps Mr.  Glynn's  amendment  might  be 
improved  if  some  such  words  as  these  were 
added — "so  as  not  to  restrict  the  powers 
conferred  by  sub-section  (1)."  But,  in  any 
case,  I  hold  that  there  should  be  no  sub- 
section beyond  sub-section  (1),  and  that 
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that  would  best  conserve  the  interests  of  all 
of  us.  Still,  I  think,  although  this  matter 
has  been  very  fully  debated,  that  there 
might  be  an  adjournment,  as  we  might 
find  from  the  multitude  of  propositions 
that  have  been  submitted  that  some 
arrangement  could  be  come  to  that  would 
satisfy  the  Convention  generally.  For 
myself,  I  am  not  very  hopeful  of  that.  I 
am  more  hopeful  that  the  decision  come 
to  will  be  that  sub-section  (1)  is  sufficient 
for  all  of  us.  Under  the  circumstances, 
and  after  the  advice  of  my  right  honorable 
friend  (Sir  George  Turner),  who  always 
does  facilitate  the  business  of  the  Conven- 
tion, I  beg  to  move,  Mr.  Chairman,  that 
you  report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

WESTERN  AUSTRALIAN 
STATISTICS. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia) laid  on  the  table  papers  containing 
financial  and  statistical  facts  relating  to 
the  colony  of  Western  Australia,  and 
moved  that  they  be  printed. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  eleven 
minutes  past  five  o'clock. 


THURSDAY,  3rd  FEBRUARY,  1898. 


Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  clause  52  (Powers  of 
[31] 


the  Parliament),  and  on  Mr.  Glynn's 
amendment  to  substitute  for  sub-section 
(31)  (omitted  the  previous  day),  the  follow- 
ing sub-section — 

The  maintenance  and,  with  the  concurrence 
of  the  riparian  states,  the  improvement  of  the 
navigability  of  the  Rivers  Murray  and  Darling. 

Mr.  GLYNN  (South  Australia).— As  I 
mentioned  last  night,  the  first  part  of  Mr. 
Carruthers'  amendment  practically  adopts 
this  amendment,  the  only  difference  being 
that  the  word  "  tributaries  "  is'  substituted 
for  the  word  "Darling,"  after  the  word 
"Murray."  Of  the  other  amendments 
suggested,  I  personally  would  prefer 
the  one  proposed  by  Mr.  Isaacs.  I 
think  it  might  facilitate  matters  if  I 
move  mine  now,  and  see  if  something 
can  be  tacked  on  to  the  terms  of  my 
amendment  which  would  practically  carry 
the  effect  of  Mr.  Isaacs'  amendment.  At 
the  same  time,  of  course,  it  would  facilitate 
the  consideration  of  the  amendment  tabled 
by  Mr.  Carruthers,  because  the  carrying 
of  these  words  would  be  the  carrying  of 
half  of  Mr.  Carruthers'  amendment.  Hon- 
orable members  will  see  that  in  the 
alternative  amendment  which  I  am  sug- 
gesting, I  have  put  in  a  definition  which, 
I  think,  covers  the  ground  so  clearly  stated 
by  Mr.  Barton  and  Mr.  O'Connor — thatj 
South  Australia  is  getting,  under  sub- 
section (1),  everything  that  colony  is 
reasonably  entitled  to,  and  practically 
everything  which  it  demands.  My  fear 
is  that  the  American  decisions  may  noT  in 
their  fulness  be  extended  to  the  Austra- 
lian rivers  by  the  Federal  Judicature,  and 
there  is  some  doubt  whether  the  inter- 
mittency  of  the  flow  of  the  Darling  would 
entitle  it  to  be  called  a  navigable  stream 
within  the  meaning  of  those  decisions. 
But  I  understood  Mr.  Barton  to  say  that 
he  would  be  willing  to  bring  the  Dar- 
ling within  the  scope  of  those  decisions, 
and  that  he  believes  those  decisions 
do  extend  to  the  Darling.  So  I  have 
suggested  the  adoption  of  a  defi- 
nition not  going  beyond  the  scope  of 
those  decisions.  After  my  first  amendment 
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I  have  suggested   as  an  alterna  ive   the 
following  : — 

A  river  shall  be  deemed  to  be  navigable  if  at 
times  its  waters,  by  themselves  or  their  con- 
nexions with  other  waters,  form  and  are  used  as 
a  continuous  channel  for  commerce  with  other 
nations  or  among  states. 
That  definition,  I  believe,  is  the  essence  of 
the  American  decisions,  but  it  will  bring 
within  the  scope  of  those  decisions  the 
River  Darling.  The  only  point  of  doubt 
as  regards  the  Darling  would  be  the  in- 
termittency  of  its  flow,  but,  as  I  under- 
stand that  Mr.  Barton  and  Mr.  O'Connor 
are  willing  that  the  Darling  should  come 
within  the  scope  of  those  decisions,  I  have 
put  the  matter  clearly,  by  way  of  definition. 
I  would  suggest,  however,  to  meet  the 
views  of  others,  an  alteration  of  the  word- 
ing of  that  amendment,  so  as  to  make  it 
read  as  follows: — 

For  the  purposes  of  sub-section  (1)  waters 
shall  be  deemed  navigable  for  trade  and  com- 
merce which  are  in  fact  navigated  continually 
or  at  times  for  trade  and  commerce  with  other 
nations  or  among  states  either  by  themselves 
or  by  their  connexions  with  other  waters. 
The  effect  is  the  same,  only  the  wording  is 
considered  by  some  to  be  more  concise  and 
clear. 

Mr.  Barton. — I  think  that  is  an  endea- 
vour to  catch  the  gist  of  the  American 
decisions. 

Mr.  GLYNN. — That  is  exactly  what  my 
intention  is.  I  am  personally  willing  not 
to  insert  anything  more  than  a  definition 
which  will  explain,  in  the  terms  and  to  the 
extent  to  which  Mr.  Barton  says  he  will  go, 
the  meaning  of  sub-section  (1),  as  regards 
trade  and  commerce.  I  am  willing  to  accept 
that,  and  I  believe  that  that  is  the  position 
which  the  representatives  of  New  South 
Wales  take  up.  They  are  willing  to  grant 
us  the  provisions  of  sub-section  (1)  to  the 
extent  of  those  decisions ;  but  I  wish  to 
\  relieve  the  matter  from  possible  doubt.  I 
merely  make  that  suggestion  at  present, 
and  in  order  to  facilitate  the  consideration 
of  other  amendments  —  Mr.  Carruthers' 
and  Mr.  Isaacs' — for  wrhich,  in  the  event 
of  mine  not  being  adopted,  I  will  vote, 
I  now  beg  to  submit  my  first  amendment. 
[Mr.  Glynn. 


Sir  JOHN  DOWNER  (South  Australia). 
— We  spent  practically  the  whole  of 
yesterday  in  considering  the  amendment 
suggested  by  the  Attorney- General  of  Vic- 
toria, and  I  think  my  honorable  friend 
(Mr.  Glynn)  will  see  that  it  would  be 
more  convenient  if  he  postponed  his 
suggestion  until  we  have  dealt  with  the 
amendment  of  Mr.  Isaacs.  We  are  fresh 
from  that  amendment ;  we  have  had  a 
long  discussion  on  it,  and  if  it  is  settled. 
the  whole  thing  will  be  settled.  I  am 
sure  that  the  honorable  member  wishes 
to  assist  the  Convention  in  every  way  he 
can,  and  I  would  suggest  to  him  the 
expediency  of  practically  going  on  with 
the  discussion  initiated  yesterday,  and 
dealing  with  Mr.  Isaacs'  amendment. 

Mr.  ISAACS  (Victoria). — I  am  entirely 
in  the  hands  of  the  committee.  If  Mr. 
Glynn  is  satisfied  with  that  arrangement,  I 
am  perfectly  willing  to  go  on  with  my 
amendment,  but  if  he  is  not,  I  am  quite 
willing  to  postpone  it. 

The  CHAIRMAN.— Mr.  Glynn  must 
withdraw  his  amendment  before  Mr. 
Isaacs'  amendment  can  be  put. 

Mr.  GLYNN  (South  Australia).— I  quite 
understand  that,  but  I  think  it  would 
facilitate  matters  if  the  committee  would 
now  deal  with  my  amendment,  which  will 
virtually  carry  Mr.  Isaacs'  amendment. 

Sir  George  Turner. — We  should  get 
complicated  if  we  took  that  course. 

Mr.  GLYNN. — If  Mr.  Isaacs  wishes  me 
to  do  so,  I  will  withdraw  my  amendment. 

Sir  George  Turner. — You  had  better 
withdraw  it. 

Mr.  GLYNN.— Very  well;  by  leave  of 
the  committee,  I  be'g  to  withdraw  my 
amendment. 

Mr.  Glynn's  amendment  was  with- 
drawn. 

Mr.  ISAACS  (Victoria).— The  position 
I  desire  to  take  up  is  simply  this — that  I 
I  have  no  wish  to  press  anything  that  the 
representatives  of  South  Australia  do  not 
want,  and  that  the  representatives  of  Newr 
South  Wales  are  unwilling  to  give.  It 
seems  to  me  that  the  amendment  I  have 
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suggested  is  fair,  not  only  to  those  two 
colonies,  but  also  to  the  whole  of  Aus- 
tralia. The  first  objection  that  I  see, 
from  an  Australian  point  of  view,  to  the 
amendment  Mr.  Glynn  has  submitted, 
and  which  is  practically  the  first  part  of 
Mr.  Carruthers'  amendment,  is  that  it 
does  not  give  any  weight  whateyer  to  the 
truly  Australian  question,  both  present 
and  future,  of  irrigation.  None  whatever. 
It  leaves  navigation  the  primary  consi- 
deration of  the  federal  authority. 

Mr.  Reid. — And,  remember,  it  makes 
the  Federal  Parliament  a  harbor  trust  for 
every  river  in  the  Commonwealth,  and  it 
will  have  some  nice  bars  to  clear  away  in 
the  rivers  of  our  colony  at  the  federal 
expense. 

Mr.  ISAACS.— That  might  be  so.  At 
all  events,  it  gives  no  weight  whatever  to 
the  question  of  irrigation,  which  is  all-im- 
portant to  New  South  Wales,  and,  it  seems 
to  me,  to  South  Australia,  and,  in  a  large 
measure,  to  Victoria. 

Mr.  Symon. — But  some  of  us  do  not 
agree  with  putting  the  irrigation  of  the 
colonies  under  the  control  of  the  Federation. 

Mr.  ISAACS.— That  may  be  so.  But 
that  is  one  great  difference  between  the 
two  amendments.  The  next  objection 
is  that  merely  defining  what  is  a  navi- 
gable river  will  not  make  the  application 
of  the  decisions  certain  at  all.  It  will 
make  one  matter  certain,  and  that  is 
the  meaning  of  what  is  a  navigable 
river.  But  I  would  like  Mr.  Glynn  to 
bear  this  in  mind,  that  it  is  not  merely  the 
definition  of  "  navigable  "  river  that  will 
be  in  doubt,  but  there  is  something  more 
in  doubt,  and  it  is  this  :  In  sub-section 
(1)  of  clause  52  we  have  reference  made  to 
trade  and  commerce.  Now,  the  United 
States  courts,  when  they  started  100  years 
ago  to  define  that  sub-section,  decided 
it  from  the  very  large  point  of  view — a 
startlingly  large  point  of  view,  at  first 
sight,  at  all  events — that  the  regulation  of 
trade  and  commerce  included  the  improve- 
ment of  navigable  rivers.  Now,  that  may 
be  a  very  broad  and  proper  view  to  take. 


It  was  the  view  taken  by  the  United  States 
courts,  but  it  is  by  no  means  certain  that 
the  Privy  Council  will  be  prepared  to  go 
that  length,  especially  in  view  of  the  con- 
siderably different  wording  of  the  provision 
in  clause  52  as  compared  with  the  corre- 
sponding provision  in  the  United  States 
Constitution.  We  have  no  guarantee  at  all 
in  this  Constitution  that  the  Privy  Council 
— and  remember  the  appeal  lies  to  the 
Privy  Council  in  disputes  between  states — 
will  decide  that  trade  and  commerce  has  that 
enormously  extended  meaning  given  to  it 
under  the  American  Constitution.  And 
suppose  it  should  turn  out  that  the  court 
of  last  resort  did  not  take  that  wide  view, 
but  the  more  narrow  view  that  it  has  taken 
in  many  cases  under  the  Canadian  Con- 
stitution, as  pointed  out  by  Mr.  Symon — 
suppose  the  Privy  Council  restricted  itself , 
to  the  more  literal  definition  of  the  Con-/ 
stitution.  and  said — "  This  is  a  British  Act 
of  Parliament,  passed  in  the  ordinary  way 
by  the  British  Legislature,  and  is  now 
interpreted  by  the  Privy  Council  in  the 
ordinary  way.  granting,  of  course,  that  it 
is  a  Constitution,  but  still  it  is  a  British 
Act  of  Parliament" — and  suppose  the  Privy 
Council  decided  that  those  words  "  trade 
and  commerce,"  though  including  every- 
thing directly  concerning  trade  and  com- 
merce, did  not  go  so  far  as  to  enable  the 
Federation  to  take  water  from  rivers  and 
enlarge  the  carrying  capacity  of  rivers 
within  the  state,  even  though  those  rivers 
are  the  highways  of  commerce,  what  posi- 
tion would  we  be  in  ? 

Mr.  Reid. — Then  you  do  look  forward 
to  the  Federal  Government  taking  up  the 
task  of  clearing  all  the  rivers  at  the 
expense  of  the  Commonwealth  1 

Mr.  ISAACS.— I  did  not  say  that. 

Mr.  Reid. — You  want  the  power. 

Mr.  ISAACS. — No,  not  ( even  that ;  but 
I  do  admit  that,  so  far  as  rivers  which  are 
navigable  between  states  are  concerned  — 
not  for  purely  state  rivers. 

Mr.  Reid. — Is  there  no  distinction  in 
your  amendment  as  to  localities  ? 
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Mr.  ISAACS. — Yes  ;  the  navigability  of 
rivers  which  by  themselves  or  in  connexion 
with  other  rivers  are  navigable  permanently 
or  intermittently  for  trade  and  commerce 
with  other  countries  or  among  the  several 
states.  That  will  leave  outside  the  sphere 
of  the  federal  authority  all  the  purely  state 
rivers. 

Mr.  Reid. — That  points  the  objection 
to  your  proposal  as  to  two  rivers  belonging 
to  one  colony.  You  take  these  powers 
ostensibly  for  navigation,  but  really  to 
meet  the  difficulty  of  South  Australia. 

Mr.  ISAACS. — No  ;  my  right  honorable 
friend  is,  I  think,  departing  a  little  bit 
from  his  conceded  position  of  yesterday, 
because  he  said  we  are  willing  that  under 
the  first  sub-section  of  clause  52  the 
federal  authority  should  have  the  same 
power  as  in  America. 

Mr.  Reid. — I  never  made  such  a  state- 
ment.    I   doubted   the  construction   put 
upon   that   matter   by  the  leader  of  the 
Convention.     As  this  is  a  matter  of  some 
importance,  I  should  like  to  be  allowed 
to  explain  that  what  I  said,  and  say  still, 
and   what    I    am    willing   to    say   in   all 
places,    is   that    in   the    Constitution,    in 
order  that  there  may  be  no  lawyer's  dis- 
pute about  it,  we  in  New  South  Wales  are 
prepared  to  say  that,  as  to  every  inch  of 
water   we    have   got  which  is   navigable, 
permanently  or  intermittently,  we  agree 
that  there  shall  be  unfettered  and  abso- 
lute  equality   of   navigation   as   between 
ourselves    and    all     the    other    colonies. 
We    are     prepared     to    concede    perfect 
equality  in  the  use  of  our  rivers  to  the 
whole  Commonwealth  when  they  are  navi- 
gable, whether  permanently  or  intermit- 
tently.    We   are   prepared   to   guarantee 
that  in  express  words  in  the  Constitution. 
Mr.  ISAACS. — That  I  am  sure  is  not 
sufficient.     I  would  like  to  point  out  what 
that  means.     My  right  honorable  friend 
says  that  during  certain  seasons  of  the  year, 
when  the  Darling   is  not   navigable,    the 
federal  authority  shall  not  have  the  right 
to  make  it  navigable,  shall  not  have  the 
right    to    improve    it,    and   unless   it   is 
[Mr.  Isaacs. 


naturally  navigable,  or  is  only  as  navi- 
gable as  New  South  Wales  chooses  to 
make  it,  nobody  shall  make  it  more  navi- 
gable or  improve  it ;  and  New  South 
Wales  can  take  every  ounce  of  water  that 
South  Australia  gets  now. 

Mr.  McMillan. — Does  not  "with  other 
countries  "  include  all  our  local  rivers  with 
bar  harbors  1 

Mr.  Isaacs. — Certainly;  that  is  the 
same  as  in  America. 

Mr.  McMillan. — I  thought  you  said 
a  moment  ago  that  it  only  referred  to 
rivers  running  between  the  states,  such  as 
we  have  been  discussing.  The  point  is  a 
very  important  one.  Would  the  federal 
authority  have  the  right  to  come  in  and 
improve  rivers  which,  while  they  are 
purely  local,  have  bar  harbors?  These 
surely  are  navigable  rivers  with  other 
countries. 

Mr.  ISAACS. — What  I  meant  to  exclude 
were  purely  state  rivers,  which  did  not 
affect  inter-state  or  international  commerce. 
In  America  there  is  no  doubt  about  that. 
What  I  wanted  to  exclude  were  rivers 
purely  within  a  state  in  their  flow,  in 
their  effect,  in  their  operation. 

Mr.  O'Connor. — There  are  no  such 
rivers. 

Mr.  ISAACS. — Then  the  question  is 
pointless.  The  first  part  of  my  amend- 
ment puts  beyond  all  doubt  the  right  of 
the  federal  authority  to  deal  with  the 
rivers  as  in  America.  There  is  a  diversity 
of  opinion,  and  I  do  not  wish  to  put  any 
honorable  member  in  a  position  of  more 
difficulty  than  the  nature  of  the  case 
demands.  It  has  been  suggested  to  me 
by  some  honorable  members,  and  I  am 
willing  to  accept  their  views,  that  we 
should  put  my  amendment  portion  by 
portion.  The  first  portion  down  to  the 
word  "  states  "  undoubtedly  refers  merely 
to  the  decisions  as  they  stand  in  America, 
and  it  puts  beyond  doubt  the  question, 
which  I  think  ought  to  be  put  beyond 
doubt,  that  the  federal  authorities  should 
have  the  right  to  control  the  navigability 
of,    at    all   events,   these  inter-state    and 
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international  rivers.  Therefore,  with  per- 
mission, I  will  put  the  first  part  of  the 
proposed  amendment,  so  that  we  may  have 
a  really  genuine  vote,  as  to  which  there 
can  be  no  misapprehension,  as  to  whether 
New  South  Wales  is  willing  that  there 
should  be  inserted  in  express  terms  in  this 
Constitution  the  same  power  that  exists 
under  the  American  Constitution. 

Mr.  Lyne. — I  say  decidedly,  no. 

Mr.  ISAACS.— If  New  South  Wales  is 
not  willing  to  do  that 

Mr.  Barton. — Willing  to  do  what  ? 

Mr.  ISAACS.  — To  put  in  express  terms 
the  power  that  undoubtedly  exists  by 
virtue  of  the  decisions  of  the  Supreme 
Court  in  the  United  States.  That  is  the 
first  part. 

Mr.  McMillan. — Put  the  amendment 
first  down  to  the  word  "  irrigation,"  and 
then  test  the  other  matter. 

Mr.  ISAACS.— I  do  not  think  that 
would  do;  you  cannot  put  the  second 
part  first.  I  have  been  asked  to  put  the 
amendment  in  the  shape  I  have  suggested, 
although  personally  I  do  not  care  in  which 
way  it  is  done  ;  but  in  order  to  have  it 
properly  tested,  so  that  we  may  judge  of 
the  merits  of  the  question  more  properly, 
and  so  that  no  person  may  be  unnecessarily 
embarrassed  in  his  vote,  I  propose  to  put 
the  first  part  of  the  amendment  first,  and 
afterwards  the  second  part. 

Mr.  Lyne. — I  think  that  will  embarrass 
a  great  many  votes. 

Mr.  ISAACS. — It  may  embarrass  my 
honorable  friend,  but  in  a  proper  way. 

Mr.  Lyne. — You  will  never  embarrass 
me,  I  promise  you,  because  I  will  go 
straight. 

Mr.  ISAACS. — I  therefore  beg  to  move — 

That  the  following  words  be  inserted  in  lieu  of 
sub-section  (31),  which  has  been  struck  out: — 
"The  navigability  of  rivers  which  by  them- 
selves or  in  connexion  with  other  rivers  are  in 
fact  permanently  or  intermittently  navigable 
for  trade  and  commerce  with  other  countries  or 
among  the  several  states." 

Mr.  SYMON  (South  Australia).— I  pro- 
pose to  move  a  short  amendment,  which 
my  honorable  and  learned  friend  himself 


indicated  the  other  day,  so  as  to  make  it 
quite  clear  that  in  introducing  these  words, 
with  which  I  entirely  agree,  we  do  not 
limit  in  any  way  the  powers  conferred  by 
sub-section  (1)  of  the  clause.  I  beg  to 
move — 

That  the  following  words  be  inserted  at  the 
beginning  of  the  proposed  amendment — "  with- 
out limiting  sub-section  (1)." 

We  must  all  have  been  greatly  im- 
pressed by  the  views  expressed  by  the 
honorable  members  (Mr.  Barton  and  Mr. 
O'Connor),  and  I  have  some  doubt  whether 
the  amendment  would  have  a  limiting  effect 
upon  sub-section  (1);  but,  after  the  very 
emphatic  opinion  expressed  by  the  honor- 
able member  (Sir  John  Downer)  yesterday, 
an  opinion  to  which  I  attach  great  weight, 
it  seems  to  me  that  the  representatives  of 
South  Australia  should  take  care  there  is 
no  limitation  of  anything  which  may  be 
given  to  us  under  sub-section  (1),  as  well 
as  what  may  be  given  to  us  under  this 
amendment. 

Sir  George  Turner. — There  are  other 
sub-sections  which  will  limit  also,  if  this 
does,  and  the  better  plan  would  be  to  put 
in  a  general  clause. 

Mr.  SYMON.— I  think  not. 

Sir  George  Turner. — There  is  the 
clause  about  navigation  and  shipping. 

Mr.  SYMON.— I  do  not  wish  to  differ 
from  the  honorable  member  on  that  point, 
because  I  wish  to  make  it  clear  that  when 
I  vote  for  this  amendment  I  am  not  voting 
for  something  which  will  at  all  limit  us. 
Therefore,  I  will  move  this  as  an  expres- 
sion of  opinion  on  that  point,  leaving  it  to 
the  Drafting  Committee  to  insert  it  as 
they  please. 

Sir  JOHN  FORREST  (Western  Austra- 
lia).— I  feel  that  I  ought  not  to  say  very 
much  on  the  present  occasion,  because  I 
am  one  of  those  who  think  a  great  deal  of 
time  has  been  devoted  to  this  subject. 
At  the  same  time,  I  feel  that  I  should  not 
give  a  vote  without  expressing  my  view. 
I  did  hope  that  some  settlement  would  be 
arrived  at  between  the  representatives  of 
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South  Australia  and  New  South  Wales 
which  would  have  been  acceptable  to 
every  one.  I  regret  very  much  that  we 
should  have  to  take  a  vote  upon 
this  matter,  in  which  Western  Australia 
and  Tasmania*,  as  has  often  been  said,  have 
no  particular  interest.  We,  however,  are 
placed  in  the  position  of  having  to  give  a 
vote  according  to  the  best  of  our  j  udgment 
on  this  very  difficult  question.  I  do  not 
speak  for  any  one  but  myself.  I  do  not 
suppose  for  a  moment  that  the  representa- 
tives of  Western  Australia  will  vote  as  I 
shall  vote  on  this  matter;  neither  do  I 
know  how  they  will  vote ;  but  I  have  given 
the  question  a  considerable  amount  of 
attention  since  we  separated  last  evening, 
and  I  have  come  to  a  fixed  conclusion  with 
regard  to  it.  I  confess  that  I  have  been 
halting  between  two  opinions  for  some 
time.  I  think  we  made  a  mistake  last 
evening  in  altogether  abolishing  sub-sec- 
tion (31).  That  was  a  very  important 
sub-section,  which  would  have  met  the  case 
perhaps  with  a  little  amendment,  and 
would  have  been  very  valuable,  especially 
in  the  interests  of  South  Australia.  How- 
ever, the  representatives  of  South  Aus- 
tralia allowed  it  to  be  expunged,  and 
I  do  not  desire  to  say  anything  more 
about  it.  I  cannot  help  trying 
to  place  myself,  with  regard  to  this 
matter,  in  the  position  of  the  representa- 
tives of  New  South  Wales.  I  make  bold 
to  say  that  if  I  were  a  representative  of  New 
South  Wales,  or  if  any  other  honorable 
members  representing  the  other  colonies 
represented  New  South  Wales,  we  would 
take  up  exactly  the  same  attitude  that 
they  have  taken.  I  cannot  make  myself 
believe  that  if  I  represented  New  South 
Wales  I  would  be  willing  that  there 
should  be  any  control  over  that  great 
river  system,  which,  I  think'  I  may  say, 
is  the  life-blood  of  that  country.  There  is 
an  excellent  map  in  one  of  the  corridors, 
which  shows  that  nearly  the  whole  of  New 
South  Wales  is  dependent — and  will  be 
dependent  in  future,  if  this  great  country 
is  to  carry  the  population  which  we  all 
[Sir  John  Forrest. 


expect  it  will  carry — upon  the  great  river 
system  which  fortunately  it  possesses.  I 
have  come  to  the  conclusion  that  it  will 
be  far  better  for  this  continent  that  that 
river  system  should  be  used  in  order  to 
fertilize  the  lands  through  which  it  passes 
than  that  it  should  be  used  for  any  other 
purpose  whatever.  It  is  far  better  for 
Australia  that .  navigation  should  cease 
on  the  Murray  itself,  than  that  we 
should  place  restrictions  upon  the  use 
of  the  water  of  that  great  river  system 
for  fertilizing  the  land  through  which  it 
passes.  I  have  also  come  to  the  conclusion 
that  the  Darling  is  not  a  navigable  river, 
because  it  is  only  for  a  few  months  in  the 
year,  and  sometimes  not  at  all  in  the  year, 
that  it  is  capable  of  being  used  for  naviga- 
tion. I  am  of  opinion  that  South  Aus- 
tralia has  no  legal  right  whatever  to  the 
trade  along  the  Darling.  If  the  legislation 
in  New  South  Wales  had  been  so  devised, 
they  could  have  placed  impassable  barriers, 
not  only  by  weirs,  but  also  by  means  of  a 
tariff  and  tolls,  which  would  have  alto- 
gether prevented  the  use  of  that  river  by 
any  other  country  but  itself. 

Mr.  Reid. — I  wonder  if  they  would 
question  our  right  to  impose  tolls  on  the 
traffic  of  the  river. 

Sir  JOHN  FORREST.— I  hold  that 
New  South  Wales  has  at  the  present  time 
a  perfect  right  to  place  barriers  in  the 
shape  of  customs  duties  and  tolls,  which 
would  altogether  destroy  the  use  of  that 
river  to  any  other  country  than  herself. 
I  have  come  to  the  conclusion  that  New 
South  Wales  has  a  primary  right  to  the 
waters  of  the  Darling  and  the  Murrum- 
bidgee,  and  of  all  their  tributaries,  in 
order,  if  she  so  desires,  to  aid  her  progress 
and  development.  I  am,  of  course,  very 
unwilling  to  do  anything  in  this  Conven- 
tion which  would  in  any  way  militate 
against  or  injure  the  colony  of  South 
Australia.  I  cannot  but  remember  that 
South  Australia  is  one  of  the  smaller 
states,  that  she  will  not  have  the  great 
powerand  influence  which  New  South  Wales 
will  have  in  the  Federal  Parliament,  and 
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that  New  South  Wales,  under  any  circum- 
stances, will  be  able  to  look  after  herself 
to  a  far  greater  extent  than  the  other  can. 
At  the  same  time,  looking  at  this  question 
as  a  matter  of  right,  and,  as  far  as  I  can 
judge,  of  justice,  I  cannot  bring  myself 
to  believe  that  New  South  Wales  should 
in  any  way  be  hampered  in  using  these 
waters  which  belong  to  her,  in  order  to 
develop  and  improve  her  own  territory. 
I  think  that  South  Australia  ought  to  be 
content,  and  I  think  it  is  reasonable  that 
she  should  be  content,  with  the  protection, 
Avhatever  it  may  be — and  we  have  heard 
different  opinions  in  regard  to  it — of 
sub-section  (1)  ;  and  if  it  is  not  sufficient 
she  must  be  content  to  rest  on  the  fair 
play  and  fair  dealing  of  the  great  colony 
of  New  South  Wales.  I  do  not  take  my 
stand  on  the  ground  taken  up  by  my 
honorable  friend  (Mr.  Deakin)  yesterday, 
and  I  think  my  honorable  friend  (Dr. 
Quick) — the  ground  of  expediency.  I 
would  not  do  that.  I  am  here  to  try 
and  give  my  vote  in  the  way  which  I 
think  is  right  without  looking  too  much 
to  the  consequences.  W^e  must  try  to  do 
justice  as  far  as  we  can.  The  reason  why 
I  have  come  to  the  conclusions  I  have 
come  to  is  because  I  think  they  are  founded 
on  right  and  justice,  and  therefore  I  will 
support  with  my  vote  the  views  of  New 
South  Wales  in  this  matter.  I  believe 
they  will  be  found  to  be  not  only  what  is 
just,  but  to  the  largest  extent  in  the 
interests  of  Australia. 

Sir  GEORGE  TURNER  (Victorian- 
Like  my  right  honorable  friend  (Sir  John 
Forrest)  I  have  been  halting  between  two 
opinions  in  connexion  with  this  matter. 
My  sympathies  are  undoubtedly  with 
South  Australia.  At  the  same  time, 
I  cannot  conceal  from  myself  the 
fact  that  our  friends  from  New  South 
Wales  have  urged  strong  arguments 
in  favour  of  their  views,  and  my 
great  desire  all  through  has  been  to  en- 
deavour to  reconcile  the  conflicting  in- 
terests,  so  that  we  might,  if  possible, 
arrive  at  a  conclusion  which  would  be  fair 


and  equitable  to  all  the  states  concerned. 
We  are  told  that  we  may  rest  on  sub- 
section (1).  That  sub-section  appears  to 
be  somewhat  on  the  lines  of  the  provision 
in  the  American  Constitution,  but  I  do 
not  think  it  is  wise  to  ask  any  state  enter- 
ing into  a  partnership  with  other  states  to 
risk  such  a  large  question  as  this  un- 
doubtedly is  on  the  interpretation  which 
hereafter  may  be  put  on  the  words  we  use 
by  any  Federal  Court  or  by  the  Privy 
Council ;  because,  as  distinctions  and  dif- 
ferences have  been  drawn  in  America  so 
as  to  induce  them  to  practically  reverse 
the  common  law  of  England  with  regard 
to  riparian  rights,  so  here,  taking  the 
differences  in  our  circumstances  and  the 
differences  in  regard  to  these  rivers  and 
their  navigability  and  their  use  for  various 
purposes,  we  cannot  be  certain  —  it  is 
a  matter  of  utter  impossibility  to  be  cer- 
tain— that  the  court  here  would  follow  the 
decisions  given  in  America.  They  might 
possibly  say  that  they  would  prefer  to 
follow  the  decisions  given  in  England,  and 
not  to  recognise  those  given  in  America. 
As  there  is  that  great  doubt  about  the 
matter,  it  is  our  duty,  if  we  possibly  can,  to 
put  in  the  Constitution  words  which  will 
render  our  desire  and  our  meaning  fairly 
certain  and  intelligible.  I  also  mentioned, 
when  I  spoke  shortly  on  this  matter  some 
time  ago,  that  in  my  opinion,  in  the  in- 
terests of  the  colonies,  irrigation  should  be 
the  first  consideration,  and  navigation  the 
second.  In  speaking  of  irrigation,  of  course 
I  include  the  conservation  of  water.  We, 
in  Victoria,  require  water  for  irrigation 
purposes  perhaps  more  than  they  do  at 
the  present  time  in  New  South  Wales; 
there  they  require  water  more  for  con- 
servation. But  as  the  years  roll  on,, 
and  our  population  increases,  we  must 
all  recognise  that  eventually  very  large 
quantities  of  water  will  be  required 
for  conservation  and  for  irrigation.  If 
we  put  navigation  in  the  forefront, 
what  will  be  the  result?  Irrigation  and 
conservation  may  .hereafter  perhaps  be 
ruined.       But   if    we  put    irrigation  and 
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conservation  first,  what  will  happen  to 
navigation?  At  the  worst,  the  can 
of  goods  may  be  delayed  for  a  few  days, 
or  for  a  few  weeks,  or  a  few  months.  That 
is  the  worst,  in  my  opinion,  which  possibly 
can  happen  to  those  who  are  urging  so 
strongly  that  navigation  should  be  our 
first  consideration. 

Mr.  Holder. — It  means  an  absolute 
diversion  of  trade  in  many  cases. 

Sir  GEORGE  TURNER.— Not  neces- 
sarily so. 

Mr.  Holder,- — It  does. 

Sir  GEORGE  TURNER.— Well,  only  to 
a  very  small  extent,  and  for  a  very  limited 
period.  Even  if  it  does  mean  an  absolute 
diversion  of  trade  either  from  South  Aus- 
tralia or  from  Victoria — because  we  are 
equally  interested  in  getting  that  trade,  and 
have  good  opportunities  to  get  it — still  it 
does  not  alter  the  opinion  I  have  formed, 
that  we  must  suffer  that  diversion  of  trade 
which  is  for  the  benefit  of  the  few  for  the 
sake  of  the  greater  benefit  to  the  many 
who  will  derive  advantages  from  irriga- 
tion. If  we  have  an  irrigation  scheme,  and 
at  the  very  time  that  the  water  is  wanted 
it  is  not  there,  those  persons  who  desire 
to  use  the  water  are  practically  ruined. 

Mr.  Lyne. — Would  you  take  for  the 
irrigation  scheme  power  to  divert  the 
water  from  the  state  1 

Sir  GEORGE  TURNER.— No ;  as  far 
as  irrigation  schemes  are  concerned,  I  say 
I  would  not  for  a  moment  give  power  to 
the  Federation  to  enter  upon  any  schemes 
.of  irrigation  at  all.  I  look  upon  these 
as  entirely  local  matters.  If  we  have  the 
Federation  spending  immense  sums  on 
irrigation,  and  immense  sums  on  im- 
provement of  the  navigation,  that  money 
comes  out  of  the  pockets  of  the  states  ; 
they  have  to  find  it  by  some  means. 
The  state  Treasurer  has  to  go  so 
much  short,  and  he  has  to  make  up 
his  deficiency  by  taxation  of  some  kind, 
which  we  all  know  is  very  difficult  in  any 
of  our  colonies,  except  perhaps  in  New 
South  Wales,  with  its  immense  land 
revenue.  I  cannot  go  the  length  which 
[Sir  George  Turner. 


my  friend  the  Attorney- General  of  Vic- 
toria has  gone,  for  this  reason :  He  does 
leave  an  element  of  uncertainty  by  the 
words  which  have  been  used,  and  I  desire 
to  remove  that  element  if  it  is  possible. 
I  cannot  understand  why  my  learned 
friend  has  broken  up  his  amendment  into 
two  in  the  way  he  has  done,  because  the 
first  portion  of  it  is  something  which,  I 
think,  none  of  us  wants. 

Mr.  Symon. — None  of  us  objects  to. 

Sir  GEORGE  TURNER.— The  first 
portion  of  it  is  — 

The  navigability  of  rivers  which  by  them 
selves  or  in  connexion  with  other  rivers  are 
in  fact  permanently  or  intermittently  navigable 
for  trade  and  commerce  with  other  countries  or 
among  the  several  states 

Mr.  Solomon. — Does  not  that  extend 
the  interpretation  of  sub-section  (1)? 

Sir  GEORGE  TURNER.— I  am  not 
prepared  to  say  that  it  extends  it  or  that 
it  limits  it. 

Mr.  Solomon.— Interprets  it,  I  should 
say. 

Sir  GEORGE  TURNER.— Our  able 
friend  from  South  Australia  (Mr.  Symon) 
appears  to  think  that  it  limits  sub- 
section (1),  because  he  desires  to  put  in 
words  to  say  that  it  shall  not  limit  sub- 
section (1).  I  suppose,  if  you  ask  other 
lawyers,  they  may  possibly  say  that  it 
extends  it,  but  as  these  words  stand  that 
is  a  simple  declaration  that  navigation  is 
to  be  the  first  consideration. 

Mr.  Isaaos. — No. 

Mr.  Lyke, — And  that  word  "naviga- 
bility "  wou  .d  extend  to  all  the  tributaries. 

Sir  GEORGE  TURNER.— That  is  how  I 
read  the  amendmeut,  but  I  may  be  wrong. 
The  navigability  of  rivers  is  what  we  are 
told  to  give  to  the  Federal  Parliament.  It 
may  be  that  afterwards  we  shall  have 
certain  words  for  giving  irrigation  and 
conservation  an  equal  right  or  a  greater  or 
a  lesser  right,  as  the  case  may  be,  but  we 
may  not  have  those  words  at  all.  Suppose 
that  a  majority  of  the  Convention  should 
say — "  We  have  now  provided  that  the 
maintenance    of   the  navigability  of   the 
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rivers  is  to  be  the  duty  of  the  Federal 
Parliament,  and  we  are  not  going  to  alter 
that  provision,"  we  would  then  go  a 
long  way  further  than  I  think  any  of  us 
desires  to  go.  This  amendment  proceeds 
with  these  words  : — 

But  so  that  no  state  shall  be  prevented  from 
using  any  of  the  waters  of  such  rivers  for  the 
purposes  of  conservation  and  irrigation — 

So  far  I  go  with  my  honorable  friend  the 
Attorney- General  of  Victoria. 

Mr.  Symon. — You  are  taking  away 
everything  from  us. 

Sir  GEORGE  TURNER.— We  are  not  I 
taking  away  everything  from  you. 

Mr.  Symon. — You  are  giving  an  implied 
power  to  do  what  they  like  with  the 
water. 

Mr.  Barton. — No  state  is  to  be  pre- 
vented— neither  you  nor  we. 

Sir  GEORGE  TURNER.— It  says  that 
no  state  shall  be  prevented  from  using 
any  of  the  water,  that  is  to  say,  that 
South  Australia  can  use  it. 

Mr.  Gordon. — That  is  a  rather  lively 
prospect,  considering  that  South  Australia 
is  the  last  state  through  which  it  flows. 

Sir  GEORGE  TURNER.— Does  the 
honorable  member  mean  to  say  that  any 
schemes  of  irrigation  in  New  South  Wales 
will  ever  put  the  river  in  such  a  position 
that  South  Australia  will  not  be  able  to 
use  out  of  the  Murray  all  the  water  which 
she  is  likely  to  require  for  irrigation  pur- 
poses 1 

Mr.  Gordon. — Extremely  probable. 

Mr.  Wise. — It  will  not  make  an  ap- 
preciable difference. 

Sir  GEORGE  TURNER.— I  can  under- 
stand my  honorable  friend  saying  that  the 
water  used  for  irrigation  may  possibly 
limit  the  navigation,  but  if  he  goes  the 
length  of  saying  that  any  water  used  for 
irrigation  by  New  South  Wales  can  ever 
prevent  South  Australia  from  having  an 
ample  supply  of  water  for  all  the  irriga- 
tion that  that  colony  is  likely  to  require, 
then  I  cannot  go  with  him.  While  I  ad- 
mit that  the  taking  of  water  for  irrigation 
may  possibly  injure  the  navigation,  1  feel 


that,  even  if  navigation  is  to  be  injured, 
navigation  is  a  secondary  consideration 
to  irrigation. 

Mr.  McMillan. — That  does  not  prevent 
the  committee  from  testing  the  latter  part 
of  the  amendment  if  it  likes. 

Sir  GEORGE  TURNER.— These  are 
the  words  of  the  amendment  to  which  I 
object : — 

to  such  an  extent  as,  in  the  opinion  of  the 
Inter-State  Commission 

Or  the  Parliament,  or  the  Federal  Court, 
as  it  may  be. 

is  not  unjust  or  unreasonable,  having  regard 
to  the  needs  and  requirements  of  any  other 
state  for  such  purposes. 

I  have  placed  myself  in  this  position : 
Suppose  that  some  persons  who  are  anxious 
to  spend  a  large  sum  in  irrigation  works 
on  the  Darling  or  the  Murrumbidgee  con- 
sult me  as  to  the  position  they  will  be  in, 
and  I  have  to  give  them  an  honest  and  con- 
scientious opinion,  could  I,  with  those  words 
staring  me  in  the  face,  ever  advise  those 
persons  to  spend  £50,000  or  £100,000  in 
irrigation  works  1  I  could  not  do  it.  I 
would  tell  them  that  I  was  perfectly  cer- 
tain in  my  own  mind  that  no  difficulties 
could  ever  arise,  but  still  there  is  that 
element  of  uncertainty  with  regard  to 
what  might  happen  in  the  future  that  no 
man  could  conscientiously  advise  others  to 
:  spend  a  considerable  sum  of  money.  By 
that  means  we  would  practically  prevent 
any  money  from  being  expended  for  irri- 
gation purposes  by  any  others  than  the 
state. 

Mr.  Trenwith.— Could  they  not  obtain 
an  Act  from  the  Federal  Parliament,  as 
local  bodies  obtain  an  Act  from  the  pro- 
vincial Parliament,  authorizing  them  to 
do  it,  and  removing  the  uncertainty  ? 

Sir  GEORGE  TURNER.— I  doubt  if 
they  could  under  this  Constitution.  I  do 
not  think  that  any  of  us  is  prepared  to 
go  to  the  extreme  length  of  handing  over 
the  whole  of  our  irrigation  in  the  future 
to  the  Federal  Parliament,  any  more  than 
we  would  be  prepared  to  hand  over  to  the 
Federal  Parliament  the  extension  of  our 
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railways  for  the  development  of  our 
country  in  the  future. 

Mr.  O'Connor. — But  the  Act  would  not 
be  interpreted  until  something  was  done 
under  it. 

Sir  GEORGE  TURNER.— Of  course 
there  is  that  difficulty. '  Although  they 
might  get  an  Act  authorizing  them  to  do 
it,  still,  when  the  question  came  before  the 
court,  the  court  might  decide,  "  although 
the  Federal  Parliament  has  passed  that 
Act,  still  it  is  a  derogation  from  this  par- 
ticular exception,  and  therefore  is  unlawful, 
and  does  not  protect  you."  I  would  sug- 
gest to  my  honorable  friend  (Mr.  Isaacs) 
that  the  wiser  course  is  to  propose  the 
whole  amendment  as  he  has  drafted  it. 
I  know  that  he  has  had  a  lot  of  anxiety, 
and  has  taken  a  lot  of  trouble  in  the  en- 
deavour to  frame  a  provision  which  would 
be  fairly  acceptable  to  all,  and  I  think 
that  he  has  succeeded  to  a  very  great  ex- 
tent. But  if  only  the  first  paragraph  of 
the  amendment  is  placed  before  the  Con- 
vention, many  of  us  will  be  in  a  difficult 
position.  I  do  not  like  to  vote  for  that 
part  alone,  because  of  the  slight  danger 
that  the  exception  which  I  desire  to  see 
made  may  not  afterwards  be  carried.  If, 
however,  the  honorable  member  moved  the 
whole  amendment  at  once,  it  would  be  quite 
competent  for  those  who  object  to  the  latter 
words  to  move  their  excision.  I  have  heard 
no  reason  given  why  the  amendment  should 
be  put  piecemeal,  and  I  think  the  wiser 
course  would  be  to  move  it  as  it  stands. 
I  feel  that  I  am  justified  in  going  with  the 
honorable  and  learned  member  to  the  ex- 
tent I  have  mentioned,  which  will  give  the 
control  of  navigation  to  the  Federal  Par- 
liament, but  which  will  not  prevent  the 
use  of  the  waters  of  the  rivers  by  the 
states  for  conservation  and  irrigation. 

Sir  John  Downer. — The  right  honorable 
member  would  destroy  the  amendment 
altogether. 

Sir    GEORGE    TURNER.— I    do  not 

think  so.     If  I  thought  that,  I  would  not 

attempt  to  oppose  any  portion  of  it,  but 

in  my  opinion  the  exception  renders  the 

[Sir  George  Turner, 


amendment  absolutely  useless.  If  the 
members  of  the  Convention  will  go  the 
length  I  am  willing  to  go,  the  rights  of 
South  Australia  to  navigation  will  be  fully 
and  amply  conserved,  and  the  rights  of 
all  states  to  the  use  of  water  for  irrigation 
and  conservation  will  also  be  conserved. 
I  am  not  afraid  that  in  the  future  any  one 
state  will  use  the  water  in  order  to  dry  up 
a  river.  I  do  not  believe  that  that  could 
be  done,  and  I  am  perfectly  certain  that 
no  one  would  want  to  do  it.  I  am  con- 
vinced that  we  on  both  sides  are  fighting  a 
shadow.  Having  given  the  matter  anxious 
thought,  the  conclusion  to  which  I  have 
come  is  that  I  am  not  prepared  to  place 
the  people  of  New  South  Wales  in  such  a 
position  that  they  would  not  dare  to  use 
the  water  for  irrigation  and  conservation, 
but  at  the  same  time  I  am  willing  to  give 
South  Australia  every  fair  right  to  navi- 
gation. 

Mr.  KINGSTON  (South  Australia).— I 
confess  that  I  have  come  to  an  altogether 
different  conclusion  from  that  which  has 
been  arrived  at  by  the  Right  Hon.  Sir 
George  Turner.  It  seems  to  me,  from 
the  tone  of  the  debate,  that  instead  of 
fighting  ajhadow  we  are  fighting  a  matter 
of  the  gravest  substance.  Various  honor- 
able members  have  spoken  on  this  question 
at  different  times,  and  from  different  sides. 
Those  wrho  have  resisted  the  claims  of 
South  Australia  to  have  this  matter  of  the 
use  of  the  Darling  and  Murray  Rivers 
referred  to  a  federal  tribunal  which  will 
be  representative  of  all  interests  have,  in 
some  instances,  clouded  their  meaning. 
It  has,  however,  been  left  to  the  Right 
Hon.  Sir  John  Forrest,  with  his  accus- 
tomed candour,  to  tell  us  what  their  argu- 
ments really  amount  to.  He  has  told  us 
plainly  that  the  view  which  he  takes,  and 
which  no  doubt  is  shared  by  others  who 
have  spoken  to  similar  effect  but  with  less 
plainness,  is  that  the  Darling  is  not  navi- 
gable, and  that  South  Australia  has  no 
right  whatever  to  any  of  the  Darling 
trade. 

Mr.  Lyne. — Hear,  hear. 
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Mr.  KINGSTON.— I  am  pleased  that 
my  quotation  of  the  observations  of  the 
right  honorable  member  has  produced  that 
cheer  from  a  prominent  representative  of 
New  South  Wales.  It  is  a  pity  that  the 
matter  was  not  stated  with  the  same 
clearness  by  the  representatives  of  New 
South  Wales.  All  I  can  say  is  that  we  in 
South  Australia  hold  a  different  opinion. 
We  attach  the  greatest  importance  to  the 
navigation  of  the  Darling,  and  the  Darling 
trade  which  we  have  hitherto  been  in  the 
habit  of  enjoying  is  a  matter  of  serious 
consequence  to  us. 

Sir  John  Forrest. — You  have  been 
enjoying  it  on  sufferance. 

Dr.  Cockburn.— In  the  interests  of  the 
settlers  there. 

Mr.  KINGSTON.— In  the  interests  of  the 
settlers,  though  no  doubt  to  our  interest, 
too.  As  the  honorable  member  (Sir  Joseph 
Abbott),  who  represents  in  the  New  South 
Wales  Parliament  an  electorate  through 
which  the  Darling  flows,  has  shown,  it  is  of 
the  greatest  moment  to  the  settlers  there 
to  obtain  ease  and  economy  of  carriage  to 
market.  Are  we  to  be  told  at  a  time  like 
this,  when  we  are  striving  to  remove  all 
obstructions  to  free  intercourse  between 
the  states,  to  cut  down  commercial  bar- 
riers, to  abolish  conflicting  and  rival 
rights,  that  the  River  Darling,  the  waters 
of  which  flow  naturally  into  the  Murray, 
and  give  us  access  to  New  South  Wales, 
and  the  New  South  Wales  settlers  access 
to  the  markets  of  South  Australia,  is  for 
New  South  Wales  alone  1  Surely  not.  I 
urge  upon  honorable  members  that  the 
spirit  of  fair  play  should  be  allowed  to 
prevail.  We  should  not  be  deterred  by 
anything  in  the  shape  of  threats  as  to 
the  probable  consequences  of  this,  that, 
or  the  other.  A  quotation  was  in- 
dulged in  by  the  honorable  and  learned 
member  (Dr.  Quick)  as  to  the  reso- 
lution carried  in  Adelaide.  If  my 
memory  serves  me  aright,  the  resolutions 
upon  which  we  originally  entered  into  the 
consideration  of  this  question  in  Sydney 
in   1891  laid  it  down    as  a  fundamental 


principle  that  federation  should  be  based 
upon  lines  which  were  just  and  right  to 
the  several  states.  Are  wTe  to  be  told  by 
the  honorable  and  learned  member  (Mr. 
Deakin)  that  although  our  claim  is  just 
and  right  it  is  not  to  be  allowed  1  Is  this 
proof  of  the  existence  of  that  intercolonial 
comity  which  must  be  the  safeguard  of 
the  small  states  1  At  the  very  initial  stage 
of  our  work  is  it  to  be  asserted  that  what 
is  the  admitted  right  of  South  Australia 
should  be  sacrificed  to  the  interests  of 
another  colony  1  I  hope  not.  I  rose 
chiefly  for  the  purpose  of  emphasizing  our 
wish  that  in  this  matter,  in  which  we  are 
so  vitally  interested,  that  which  is  fair 
may  be  done.  I  am  content  to  trust  the 
whole  question  to  the  Federal  Parliament. 
Some  honorable  members  give  the  supreme 
consideration  to  the  question  of  naviga- 
tion, others  to  the  question  of  irrigation. 
I  am  careless  which  shall  in  the  long  run 
be  considered  to  be  supreme.  I  would 
give  the  Federal  Parliament  power  to 
solve  the  question  when  its  solution  is 
necessary,  and  when  its  members  have 
the  materials  before  them  upon  which  to 
arrive  at  a  just  conclusion. 

Mr.  Higgins. — We  cannot  say  what  new 
conditions  may  arise. 

Mr.  KINGSTON.— I  am  inclined  to 
think  that  the  possibilities  of  successful' 
irrigation  are  at  the  present  moment 
under-estimated.  I  am  very  strongly  of 
the  opinion  that,  although  great  benefits 
may  be  expected  from  the  carrying  out  of 
systems  of  irrigation,  it  will  be  difficult 
for  those  who  have  water  rates  to  pay  to 
compete  successfully  with  those  who  have 
no  such  expense.  Irrigation  upon  a  large 
scale  has  not  yet  proved  absolutely  suc- 
cessful in  Australia.  It  may  prove  suc- 
cessful, but,  as  regards  the  rival  questions 
of  irrigation  and  navigation,  we  in  South 
Australia  and  all  others  who  have  given 
the  subject  the  consideration  which  its 
importance  deserves  know  that  the  navi- 
gation of  the  Darling  and  of  the  Murray 
is  of  the  utmost  importance  for  the  pur- 
poses of  trade.     Just  as  Ave  have  laid  it 
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down  as  a  fundamental  principle  that 
unnatural  obstacles  to  trade  should  be 
removed  at  the  initiation  of  federation, 
we  should  leave  the  Federal  Parliament 
power  to  deal  with  this  matter  as  in  the 
light  of  subsequent  events  they  may  deem 
fair  and  proper  in  the  interests  of  all  con- 
cerned. I  am  prepared  to  support  the 
amendment  of  the  Attorney-General  of 
Victoria.  I  think  that  he  has  introduced 
it  as  a  fair  and  equitable  solution  of  this 
difficulty.  I  also  think  that  he  had  no 
intention  of  limiting  the  rights  which  the 
Federal  Parliament  may  possess  under  the 
sub-section  relating  to  trade  and  com- 
merce. But  whilst  I  am  prepared  to  vote 
for  the  amendment  as  a  whole,  and  even, 
as  it  is  proposed,  for  the  first  part  of  it, 
I  am  not  prepared  to  vote  for  it  in  a 
mutilated  form  so  as  to  give  each  indi- 
vidual state  the  right  to  absorb  as  much 
water  as  it  may  think  fit  for  the  purposes 
of  water  conservation  and  irrigation, 
utterly  regardless  of  whether  that  may 
or  may  not  destroy  the  navigability  of  the 
river.  To  do  that  would,  in  my  opinion,  be 
to  create  a  blot  and  a  perpetual  disfigure- 
ment in  the  Constitution.  To  adopt  such 
a  course  would  mean  the  stereotyping  into 
the  Constitution  of  a  declaration  such  as 
has  not  yet  been  made  by  any  competent 
legislative  authority,  to  the  effect  that 
each  state  shall  have  the  right  to  use  the 
water  of  the  rivers,  even  to  the  extent  of 
destroying  their  navigability.  Whatever 
the  rights  of  Victoria  and  of  New  South 
Wales  may  be,  they  are  subject  to  Imperial 
control,  and,  as  has  been  put  by  my  honor- 
able colleague  (Mr.  Holder),  we  suggest  that 
this  control  should  be  transferred  from  an 
authority  upon  the  other  side  of  the  world, 
by  which,  because  of  other  pressing  engage- 
ments and  the  impropriety  of  Imperial 
interference  in  matters  of  colonial  concern, 
it  is  not  likely  to  be  exercised,  to  the 
Federal  Parliament,  which  will  have  the 
fullest  power  in  the  matter.  I  wait  with 
the  deepest  interest  and  concern  the  result 
of  the  division  which  we  are  about  to  take. 
I  hope  that,  in  the  interests  of  all  of  us,  we 
[Mr.  Kingston. 


shall  be  able  to  go  back  to  our  several 
states  and  say  that  nothing  has  been  im- 
planted in  the  Constitution  which  has 
taken  from  us  the  fair  exercise  of  the 
riparian  rights  with  which  Providence  in- 
tended to  bless  us,  and  that  a  majority  of 
honorable  members  will  properly  resent 
the  suggestion  that,  in  the  interests  of  a 
greater  state  and  in  the  cause  of  expedi- 
ency, the  rights  of  a  small  state  should 
be  sacrificed. 

Mr.  TRENWI'lH  (Victoria).— This  im- 
portant question,  occupying  as  it  has 
done  more  time  than  any  other  single 
question  that  has  come  before  this  Con- 
vention, has  been  argued  so  continuously 
and  so  persistently  from  the  legal  point 
of  view  that  it  may  seem  temerity  for  a 
mere  layman  to  discuss  it  at  all.  But  it 
seems  to  me  that  there  are  some  considera- 
tions in  connexion  with  it,  having  in  view 
that  our  aim  is  to  federate  the  various 
colonies,  superior  even  to  present  legal 
rights.  We  have  in  connexion  with  this 
federation  movement,  if  we  achieve  any- 
thing, to  give  up  a  number  of  legal  rights 
that  we  now  possess  in  order  to  create  other 
legal  conditions  that  will  entail  privileges 
upon  us.  The  question  seems  to  me 
to  be  whether  there  can  properly  be 
said  to  be  a  federal  interest  in  this 
question  j  and  if  we  arrive  at  the  con- 
clusion that  there  is  a  federal  interest, 
the  federal  power  should  be  intrusted  with 
control — not  necessarily  management,  not 
even  incidental  management,  but  control. 
Now,  the  Right  Hon.  the  Premier  of  New 
South  Wales,  in  dealing  with  the  question 
yesterday,  laid  down  in  the  most  emphatic 
and  unmistakable  way  that  in  regard  to 
the  point  of  view  of  interests  involved  in 
the  question  New  South  Wales  is  prepared 
to  stand  upon  her  present  legal  rights. 
These  rights  appear  to  be,  failing  any  in- 
ternational or  inter-state  law,  that  New 
South  Wales  has  control  over  all  the 
waters  which  are  within  her  borders  while 
they  remain  within  her  borders,  and  that 
she  can,  if  she  choose,  cut  off  the  flow  of 
any  river  at  the  point  where  it  is  about  to 
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leave  the  borders  of  New  South  Wales. 
But  the  right  honorable  gentleman  said, 
when  rivers  run  between  two  colonies 
there  has  been  admitted  or  stated  to  be 
not  a  right  but  a  sort  of  half  or  incom- 
plete right  which,  when  it  occurs,  must  be 
settled  by  convention  or  negotiation. 

Mr.  Keid. — That  applies  only  to  rivers 
which  have  two  different  communities  on 
their  banks — not  to  rivers  of  the  Darling 
and  Murrumbidgee  type. 

Mr.  TRENWITH— Assuming,  for  argu- 
ment's sake— and  I  think  we  may  assume 
absolutely  —  that  that  is  correct,  we 
are  now  proposing  to  blend  together  in  a 
Federation  states  that  at  present  are  sepa- 
rate so  far  as  these  particular  interests 
are  concerned,  and  in  connexion  with 
which  conflicts  may  in  the  future  arise. 
Surely  it  seems  to  be  a  logical  position  to 
take  up,  seeing  in  front  of  us  the  possibility 
of  conflicts  of  this  character,  that  we  shall, 
at  the  inception,  not  settle  or  decide  any- 
thing in  detail,  but  provide  a  competent 
and  fair  tribunal  that  shall  settle  when 
such  conflicts  arise. 

Mr.  Reid. — That  is  exactly  what  we 
have  done ;  there  is  a  tribunal  provided 
for. 

Mr.  Higgins. — What  is  that  % 

Mr.  Reid. — A  federal  tribunal  called 
the  Supreme  Court. 

Mr.  TRENWITH.— But  if  the  right 
honorable  gentleman  will  pardon  me — 
and  I  submit  the  point  with  great  diffi- 
dence, because  it  is  a  legal  point — I  am 
led  by  his  declaration  to  the  conclusion 
that,  if  such  a  dispute  comes  to  be  settled 
by  the  Supreme  Court,  it  must  be  settled 
not  in  accordance  with  the  interests  con- 
cerned, but  in  accordance  with  the  present 
legal  rights  involved,  if  those  legal  rights 
are  not  to  be  altered  by  anything  contained 
in  this  Constitution. 

Mr.  Reid. — The  court  deals  with  in- 
terests in  the  sense  of  rights  ;  it  cannot  do 
wrong  in  order  to  meet  the  interests  of 
any  particular  litigant. 

Mr.  TRENWITH.  — I  recognise  the 
difficulty  of  discussing  an  intricate  legal 


question  of  this  character  from  a  layman's 
point  of  view,  and  I  am  endeavouring,  as 
far  as  I  can,  rather  to  avoid  the  legal  in- 
tricacies of  the  question,  and  to  present  to 
the  Convention  my  views  of  what  are  the 
facts  of  the  case.  And  it  does  seem  to  me 
that  whatever  the  exigencies  of  state  or 
national  rights  may  involve,  whatever  the 
lack  of  international  law  entails  upon  us, 
there  may  be  involved  questions  of  equity 
and  justice  between  states  and  nations 
that  are  not  provided  for  by  any  law  at 
present ;  but  when  we  are  proposing  to 
blend  states  or  nations  having  these  con- 
flicting interests,  with  regard  to  which  at 
present  there  is  no  legal  provision,  it  is 
surely,  as  it  seems  to  me,  wise  to  make  a 
new  law,  a  new  legal  provision,  to  deal 
with  such  conflicts  that  may  arise.  Now, 
taking  the  case  of  the  Darling,  my  right 
honorable  friend,  the  Premier  of  New 
South  Wales,  says  that  in  accordance  with 
the  law  that  gives  to  a  state  or  country 
absolute  control  of  the  rivers  that  flow 
entirely  within  its  borders,  New  South 
Wales  has  at  present  absolute  control  of 
the  River  Darling.  Well,  I  venture  to 
submit  with  all  diffidence  that,  suppose  the 
issue  whether  the  River  Darling  belongs 
entirely  to  New  South  Wales  were  sub- 
mitted to  a  legal  tribunal,  it  might  easily 
be  contended  that,  although  as  far  as  the 
banks  of  the  river  are  concerned  it  is 
entirely  within  New  South  Wales,  yet  a 
river  cannot  be  constituted  merely  by  its 
banks,  but  is  also  the  bed  and  the  waters 
between  the  banks.  Now,  the  waters  of 
the  River  Darling  do  not  flow  entirely 
within  the  borders  of  New  South  Wales. 
I  submit  that  that  is  a  point  about  which, 
knowing  what  we  do  of  the  subtlety  of 
legal  controversies,  there  might  be  raised 
an  extremely  debatable  question. 

Mr.  Reid. — It  is  a  very  old  point.  When 
the  navigation  of  the  Rhine  was  under 
discussion,  an  understanding  was  come  to 
as  to  the  navigation  of  that  river  by  the 
countries  on  its  banks,  but  the  tributaries 
of  the  Rhine,  which  actually  flow  into  the 
Rhine,    but   are   entirely   within    certain 
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countries,  were  not  taken  under  joint 
control.  The  Rhine  has  16,000  tribu- 
taries flowing   into   it.      The   agreement 

made  was  as  to  one  river.  The  16,000 
tributaries  were  not  affected. 

Mr.  TRENWITH.— Quite  so.  What 
I  am  endeavouring  to  show  now  is  that 
the  difficulties  that  arise  here,  as  in  the 
case  of  the  Rhine,  should  be  settled  when 
they  arise  by  a  tribunal  representing  in 
proportion  to  their  importance  each  of  the 
states  involved. 

Mr.  Rbid. — There  is  no  trouble  about 
that.  The  Murray  holds  a  corresponding 
position  in  Australia  to  the  Rhine  in 
Europe.  It  flows  between  two  or  more 
states.  Therefore  there  is  no  trouble  in 
regard  to  it.  We  raise  no  difficulty  about 
the  control  of  the  waters  of  the  Murray. 

Mr.  TRENWITH.— I  respectfully  sub- 
mit to  the  right  honorable  gentleman  that, 
even  with  regard  to  the  point  he  puts  so 
frankly  and  pleasantly  in  respect  to  the 
control  of  the  Murray,  there  is  the  greatest 
possible  conflict  of  opinion  between  autho- 
rities. I  believe  it  would  be  difficult  to 
find  a  deliberative  body  in  which  there 
are  more  able  or  more  competent  legal 
authorities  than  there  are  in  this  Conven- 
tion, and  our  experience  has  taught  us 
that,  unless  we  make  clear  what  we  mean 
in  the  most  unmistakable  manner,  the 
subtlety  of  the  legal  mind  leads  to  the 
greatest  and  widest  differences  as  to  the 
construction  which  may  be  fairly  put  upon 
what  we  resolve.  What  I  rose  to  urge 
was  this :  We  have  no  right  in  this  Con- 
vention, if  we  desire  federation  and  wish 
to  display — as  I  am  sure  we  do — a  true 
federal  spirit,  to  put  our  foot  down  and 
say — "  We  stand  on  our  present  rights  "  ; 
because,  if  that  were  done  by  all  of 
us,  there  would  be  no  question  to  be 
handed  over  to  the  Federal  Parliament. 
Each  of  the  states  has  now  a  right  to 
the  absolute  control  of  our  military  forces, 
and  if  a  war  broke  out,  and  an  invasion  of 
Australia  were  threatened,  each  state  has 
a  right  to  say  that  each  of  the  defence 
forces  in  Australia  shall  remain  within  its 
[Air.  Trenwith. 


own  state  territory.  But  we  are  willing  to 
give  up  that  right  for  the  obvious  reason 
that  it  is  to  secure  a  greater  advantage — 
the  unity  of  our  forces  in  the  event  of 
danger.  Our  postal  system  now  is  entirely 
within  the  control  of  each  of  the  states, 
which  can  make  such  arrangements  as 
they  choose  for  their  own  postal  accom- 
modation. But,  in  order  to  secure  a 
further  right,  a  greater  privilege,  we  give 
up  the  absolute  legal  control  over  our  own 
postage.  And  so  in  connexion  with  any 
question  you  can  conceive.  We  are 
here  not  to  stand  on  our  rights  merely, 
but  to  secure  that,  in  the  changed 
conditions  that  must  ensue,  whatever 
conflicts  arise  between  the  interests  of  the 
states  shall  be  considered  fairly  by  a  tri- 
bunal properly  constituted,  and  represent-  { 
ing  in  a  fair  proportion  each  of  the  interests 
involved.  I  would  submit  respectfully 
that  we  are  giving  up  a  right  in  connexion 
with  this  river  question  —a  very  important 
right — one  of  several  important  rights. 

Mr.  Lyne. — What  right  are  you  giving 
up? 

Mr.  TRENWITH.— I  am  talking  col- 
lectively of  the  states  of  Australia.  I 
prefer,  in  discussing  any  question  in  this 
Convention,  to  look  upon  myself  and  the 
other  representatives  here  rather  as  repre- 
sentatives of  Australia  endeavouring  to 
arrive  at  a  conclusion  in  the  interests  of 
Australia  than  as  representatives  of  sepa- 
rate states  fighting  for  their  own  hand, 
and  striving  to  secure  the  interests  of 
those  states  without  regard  to  the  in- 
terests of  other  states  involved.  I  use  the 
word  "Australia,"  but  if  the  honorable 
member  (Mr.  Lyne)  asks  me  to  be  more 
definite,  I  say  that  South  Australia,  in  this 
conflict — if  she  join  the  Federation  without 
some  security,  not  that  the  waters  of  the 
Murray  shall  be  handed  over  to  her,  but 
that  the  control  of  the  waters  shall  be 
handed  over  to  a  fair  tribunal,  in  which  ,1 
her  interests  shall  be  considered — is  giving 
up  some  rights  which  she  now  possesses. 
For  if  we  do  not  federate,  and  it  appears 
to  the  people  of  South  Australia  that  New 
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South   Wales   or   Victoria    is    using    the 
waters  of  the    Murray  in  such  a  way  as 
interferes   with    and   prejudices   their  in- 
terests,   they     can     appeal,    as     we    all 
can,    to     the    Imperial     Parliament,    by 
whose    authority    we     govern    ourselves. 
But  if  we  federate,  and  refer   the  whole 
control  to  the  Federal   High    Court,    we 
shall,  in  a   measure   at   any  rate,  if  not 
absolutely,  deprive  ourselves  of  that  right. 
Honorable  members  know  that  in  the  last 
resort,  whenever  every  other  course  has 
failed,  and  injustice  is  being  done  by  one 
country  to  another,  there  is  the  right  of 
resort  to  arms.     It  is  a  right  that  I  hope 
it    will   never   be    necessary    to    exercise 
beneath  the  Southern   Cross,  but  it  is  a 
right  that  at  present  exists,  and  that  will 
be  removed  by  federation.     One  of    the 
reasons  most  strongly  urged  by   myself, 
and,   I   believe,    by   some   of   the    candi- 
dates  for  the   Federal    Convention,   why 
we  should    unite  in  bonds  of  friendship 
and   justice,   was   lest   at    some-  time   in 
the   future  these  colonies,   peopled   from 
the    same    stock,    from   the   same    race, 
speaking  the  same  language,  and  having 
the  same  aspirations  generally,  might  be 
led  by  the  differences  that  must  inevitably 
arise   into   war.      Now,    I   say  that   this 
question    is   so   grave — it    involves   such 
important    issues  —  that    the    people    of 
South  Australia  are  justified  in  viewing 
with  alarm  the  giving  up  of  a  right  or  a 
power  that   they  now  possess  to  compel 
fair    treatment   without   obtaining    some 
guarantee  of  fair  treatment  in  its  place. 
The  honorable  members  representing  New- 
South  Wales,  and  more  particularly  Mr. 
McMillan  and  the  Right  Hon.  the  Premier 
of  that  colony,  have  repeatedly  spoken  of 
the  handing  over  of  their  right  to  control 
their  own  waters  as  involving  the  handing 
/  over  of  their  right  to  control  their  own 
lands.     In  some  respects  they  have  already 
handed  over  the  control  of  their  owm  lands. 
They  have  given  to  the  Federal  Parliament 
powers    of    direct    taxation,    which    may 
involve  the  imposition  of  taxes  or  the  levy- 
ing of  tolls  on  the  lands  of  all  Australia, 


including  those  of  New  South  Wales,  and 
surely    it    is    not    to     be     considered     a 
dangerous   proceeding    to   say    that    the 
Federal  Parliament  shall   stand  by  as  an 
umpire   or   an   arbitrator    in    the    event 
of    conflicting   interests    arising,   and  one 
side  feeling  rightly  or  wrongly  that  it  has 
been  unfairly  treated.     Now,  on  the  point 
that  if  Mr.  Isaacs'  amendment  is   carried 
the  construction  of  extensive  irrigation  or 
conservation    works   will    be    jeopardized, 
it  seems  to  me  that  it  ought  to  be  very 
easy   to    make    some   provision    giving   a 
guarantee    against     unfairness     to     New 
South  Wales,  and  a  guarantee  of  perfect 
certainty  to  persons  desiring  to  undertake 
works   in    connexion  with     water  conser- 
vation and   irrigation.     There  should  be 
no    difficulty    in    providing     some    means 
analogous    to    those    given    in     the    Con- 
stitutions  of    the    various    states.      Acts 
of  Parliament  are  passed  authorizing  the 
construction  of   certain   works,  and  that 
gives  the  promoters  a  sufficient  security. 
If    that    objection    is    one    that    weighs 
strongly  with  the  people  of  New  South 
Wales,    it   can   readily    be    removed.     In 
conclusion,  I  would  say  that  the  length  of 
time     that   this    question    has     occupied 
proves — not  that  the  time  has  been  wasted, 
but  that  the  question  is  of  extreme  im- 
portance.    Honorable  members  represent- 
ing New  South  Wales  have  in  a  veiled — 
indeed,  not  in  a  very  veiled  way — threat- 
ened that  if  anything  is  done  to  in  any 
way  interfere  with  their  absolute  right  to 
do  right  or  wrong,  they,  or  their  colony, 
will  withdraw  from  the  Convention.     I  do 
not    believe    there  is    anything    in   that 
threat.     The  people  of  New  South  Wales 
are  not  so  selfish  as  they  have  been  re- 
presented to  be,  and  I  think  they  have  such 
confidence  in  the  tribunal  to  be  created 
called  the  Federal  Parliament,  and  which 
will  represent  them  in  fair  proportion,  and 
the  other  colonies  of  the  group  in  fair  pro- 
portion, that  they  will  hand  over  anything, 
not  to  the  management  but  to  the  fair 
arbitrament,  in  the  event  of  disputes  as  to 
whether    justice   is    being    done,    to   the 
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Federal  Parliament.  But  if  they  will  not, 
and  that  is  a  bar  to  federation,  have  we 
not  to  consider  the  people  of  South  Aus- 
tralia also  1 

Mr.  Lyne. — A  handful,  comparatively. 

Mr.  TRENWITH.— There  was  a  time 
when  the  most  populous  of  the  colonies 
was  only  a  handful.  We  are  very,  very 
young  yet,  and  it  is  impossible  to  say,  from 
the  circumstances  of  our  development, 
which  of  the  colonies  will  hereafter  be  the 
most  populous.  South  Australia,  with  its 
much  larger  area,  may  be  more  populous 
than  New  South  Wales ;  but  I  prefer,  in 
discussing  a  question  of  right,  not  to 
consider  mere  population,  but  the  jus- 
tice of  the  proposal  that  is  made.  I 
earnestly  hope  that  before  this  ques- 
tion is  decided  some  means  will  be 
provided  by  which  a  guarantee  of  fair 
play  can  be  given  to  South  Australia  and 
to  New  South  Wales.  I  trust  that  the 
representatives  of  New  South  Wales  do 
not  ask  for  more  than  that.  Surely  they 
do  not  ask  for  the  right  to  act  unfairly  if 
they  choose.  They  may  be  perfectly 
justified  in  maintaining  that  right  now 
when  we  are  unfederated,  but  it  should 
have  no  place  in  the  discussion  of  a  fede- 
ral question  such  as  that  we  are  now  con- 
sidering. The  right  to  do  wrong  if  they 
choose  ought  not  to  be  bestowed  under  a 
Constitution  by  which  the  whole  of  the 
colonies  are  to  be  blended  into  one  for 
federal  purposes. 

Mr.  ISAACS  (Victoria).  —  I  only  want 
to  say  that  my  object  in  dividing  my 
amendment  was  not  for  the  purpose — I 
am  sure  that  that  would  not  be  suspected 
for  a  moment — of  subordinating  irri- 
gation in  any  way  to  navigation,  but  of 
relieving  some  honorable  members  of  a 
difficulty  which  they  had  intimated  to 
me  they  suffered  under  in  regard 
to  the  vote  they  should  give.  There 
is,  however,  immense  force  in  what 
the  Premier  of  Victoria  said,  that  the 
adoption  of  that  course  might  cause  in- 
creased embarrassment,  and,  with  the  per- 
mission of  the  committee,  I  would  submit 
[Mr.  Trenwith. 


the  amendment  as  a  whole.  It  would 
then  be  left  to  any  honorable  member  to 
move  the  omission  of  any  words  or  to 
alter  any  of  the  words  in  it,  and  it  would 
give  honorable  members  the  freest  choice 
in  regard  to  the  exercise  of  their  vote. 
As  to  the  uncertainty  of  the  position, 
there  is  no  uncertainty  as  between  irriga- 
tion and  navigation.  Irrigation  takes  pre- 
cedence under  all  circumstances.  The  only 
element  of  uncertainty  is  in  regard  to  the 
quantity  of  water  each  state  may  take 
relatively  to  any  other  state,  and  I  should 
be  willing  to  accept  an  amendment  that 
this  should  be  made  certain  by  the  pro- 
portions being  determined  by  an  Act  of 
Parliament.  They  could  not  then  be 
altered  except  by  another  Act  of  Parlia- 
ment. I  do  not,  however,  think  that  the 
question  of  uncertainty  is  important, 
because  in  America  this  sort  of  thing  is 
done  every  day.  Canal  or  ditch  com- 
panies, as  they  are  called,  construct  im- 
mense works,  and  have  their  relative 
rights  determined. 

The  CHAIRMAN.— The  amendment 
now  before  the  Chair  is  that  submitted 
by  Mr.  Symon.  Does  the  honorable  mem- 
ber desire  to  withdraw  it  ? 

Mr.  Symon. — No. 

The  CHAIRMAN.— Then  Mr.  Isaacs 
cannot  put  his  amendment  as  a  whole. 

Mr.  McMILLAN  (New  South  Wales).— 
I  have  a  proposal  to  submit  to  unite  the 
two  amendments,  which  would  probably 
meet  the  wishes  of  all  the  members  of 
the  New  South  Wales  delegation.  It  will 
retain  the  first  portion  of  Mr.  Symon's 
sub-section,  and  a  .portion  also  of  Mr. 
Isaacs'  amendment. 

The  CHAIRMAN.— Unless  Mr.  Symon 
withdraws  his  amendment,  it  must  be  put. 

Mr.  SYMON  (South  Australia).— I 
should  like  to  say  a  word  before  you 
adopt  that  course,  because  the  condition 
of  things  has  considerably  changed.  I 
sincerely  hope  that  we  shall  feel  it  incum- 
bent upon  us  as  a  matter  of  duty,  when 
considering  any  amendment,  not  to  re-open 
again  the  wThole  subject,  which  we  have 
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been  debating  for  four  days  with  the  utmost 
exhaustion  of  intellect  and  of  physique. 
In  relation  to  matters  so  complicated, 
whatever  the  absolute  rights  and  wrongs 
may  be,  this  Convention  cannot  settle  them, 
and  probably  no  tribunal  could  settle  them, 
satisfactorily.  The  better  way  then  would 
be  to  confine  our  remarks  to  the  specific 
amendment  under  the  consideration  of  the 
committee.  I  would,  at  the  same  time, 
thank  Mr.  Trenwith  for  his  exceedingly 
able  and  generous  defence  of  the  position 
that  South  Australia  has  taken  up,  and  I 
agree  with  him  that  the  sentiment  he 
emphatically  gave  his  adhesion  to — that 
we  should  look  upon  this  matter  as 
citizens  of  Australia,  rather  than  as 
people  coming  from  diverse  states,  ought 
to  govern  the  solution  of  the  question. 
We  who  represent  South  Australia,  as  well 
as  the  honorable  members  who  represent 
New  South  Wales,  must  not,  however, 
forget  the  old  saying  of  a  member  of 
the  Swiss  Parliament  that,  after  all,  his 
shirt  was  nearer  to  him  than  his  coat. 
We  may  be  excused  if  we  show  a  certain 
amount  of  warmth  in  vindicating  our  posi- 
tion and  asserting  its  justice.  Sir  George 
Turner's  speech  this  morning  came  to  us 
like  a  "bolt  from  the  blue."  It  shattered, 
absolutely  shattered,  Mr.  Isaacs'  amend- 
ment. It  took  the  whole  claim  from  it 
that  it  possessed  any  virtue  whatever. 
I  would  ask  honorable  members  to  con- 
sider for  a  moment  what  the  position 
is.  My  right  honorable  friend  said  that 
we  were  really  fighting  a  shadow,  and 
he  set  about  reducing  the  amendment  to 
the  same  shadowy  position  which  the 
question  occupied  in  his  mind.  Just  con- 
sider what  the  amendment  is.  We  are  to 
leave  in  the  Constitution  the  control  of 
the  navigability  of  rivers.  That  is  all  very 
well. 

The  CHAIRMAN. —Will  the  honorable 
member  take  his  seat  for  a  minute?  I 
think  the  time  has  now  come  when  the 
standing  orders  should  be  strictly  applied, 
and  the  remarks  of  honorable  members 
confined  to  the  immediate  question  before 
[32] 


the  Chair.  The  immediate  question  is  the 
introduction  of  the  words  "  without  limit- 
ing sub-section  (1)."  We  have  not  come 
to  any  amendment  suggested  by  Sir 
George  Turner  yet. 

Mr.  SYMON.— May  I  point  out,  Sir 
Richard  Baker,  that  I  am  advocating  my 
own  amendment,  and,  in  doing  so,  perhaps 
you  will  allow  me  to  combat  the  viewTs 
opposed  to  it  1  I  do  not  see,  with  all  sub- 
mission, how  I  can  submit  my  amendment 
to  the  consideration  of  the  committee, 
unless  I  point  out  the  circumstances  which 
render  it  impossible  for  me  to  withdraw  it. 

Mr.  Isaacs. — Allow  me  to  point  out  to 
the  honorable  member  that  if  he  permits 
me  to  do  as  I  wish,  he  can  still  move  his 
amendment.  He  will  still  have  precedence. 
It  is  only  to  relieve  myself  and  some  others 
from  a  difficult  position  into  which  I  have 
got,  partly  from  the  views  of  my  honorable 
friend. 

Mr.  McMillan. — I  desire  to  explain 
that  when  I  said  I  wanted  to  propose  a 
conjunction  of  two  portions  of  these  pro- 
posals, one  of  Mr.  Symon's,  and  one  of 
Mr.  Isaacs',  I  did  not  refer  to  the  small 
amendment  of  Mr.  Isaacs'  at  the  be- 
ginning. 

Mr.  SYMON.— Sir,  I  do  not  know  what 
the  standing  orders  are  coming  to,  but  if 
there  is  to  be  a  debate  on  another 
amendment  in  the  iniddle  of  my  few 
remarks 

The  CHAIRMAN.— The  amendment 
now  is  to  insert  the  words  "without 
limiting  sub-section  (1)."  That  is  the  only 
question  before  the  Chair. 

Mr.  SYMON. — My  honorable  friend 
(Mr.  Isaacs)  will  understand  that  I  am 
perfectly  willing  to  accommodate  him  if 
possible.  I  merely  wish  it  understood 
that,  under  the  altered  conditions  of 
things,  I  do  not  hold  myself  open  to  with- 
draw my  amendment  as  originally  pro- 
posed. If  it  would  convenience  the  hon- 
orable member,  I  have  no  objection  to 
withdraw  it  temporarily. 

Mr.  Symon's  and  Mr.  Isaacs'  amend- 
ments were  then  temporarily  withdrawn. 


498 


Commonwealth  of 


[3  Feb.,  1898.] 


Australia  Bill. 


The  CHAIRMAN.— Mr.  Isaacs  now 
moves  the  whole  of  his  proposal  (see  p.  418). 

Mr.  Symon. — Then  I  desire  to  move  my 
amendment. 

Mr.  REID  (New  South  Wales).— Before 
the  honorable  member  moves  his  amend- 
ment, I  would  like  to  be  perfectly  clear 
about  the  words,  "  The  navigability,"  at  the 
beginning  of  Mr.  Isaacs'  amendment.  I 
want  to  understand  what  the  honor- 
able and  learned  member  has  in  view  by 
using  the  words  "  The  navigability."  Do 
I  understand  that  those  two  words  would 
give  power  to  the  Federal  Parliament  to 
do  this,  we  will  say — to  appoint  a  trust 
for  a  particular  river  which  falls  within 
the  wording  of  this  sub-section,  for  the 
maintenance  of  navigability,  and  with  the 
duty  of  maintaining  the  navigability  of 
any  particular  stream,  which  falls  within 
these  words?  Would  this  give  the  Fede- 
ral Parliament  power  to  do  anything  of 
that  sort?  Would  it  give  the  Federal 
Parliament  physical  jurisdiction  over  the 
waters,  as  opposed  to  the  general  power 
of  preventing  anything  being  done  which 
is  unfederal,  or  contrary  to  the  terms  of 
the  Constitution  ? 

Mr.  Isaacs. — As  I  understand,  it  would 
give  to  the  federal  power  not  only  the 
right  to  prevent  obstructions,  but,  as  in 
America,  to  improve  the  navigability  of 
a  river ;  but  not  the  right  of  interfering 
with  any  streams  but  those  rivers  specifi- 
cally mentioned. 

Mr.  REID.— That  clears  up  the  diffi- 
culty I  was  in,  and  it  also  points  out  very 
strongly  the  anomaly  that  would  arise 
under  the  version  of  my  honorable  and 
learned  friend.  Under  that  version  it 
would  be  possible  for  the  Federal  Parlia- 
ment to  conduct  works  for  the  navigation 
of  rivers  falling  within  these  words. 

Mr.  Isaacs. — On  the  river  itself. 

Mr.  REID.— On  the  river  itself.  But 
an  equally  important  power,  the  power  of 
conducting  works  for  the  improvement  of 
the  entrances  of  harbors  which  are  not 
rivers  would  remain  within  the  provincial 
control. 

{Mr.  Reid. 


Mr.  Isaacs. — No. 

Mr.  REID.— Surely  "The  navigability 
of  rivers  "  is  an  expression  which  does  not 
necessarily  include  the  navigability  of 
harbors'? 

Mr.  Isaacs. — There  is  another  sub-sec- 
tion with  reference  to  navigation  and 
shipping  which  would  include  that. 

Mr.  REID. — If  that  sub-section  would 
include  the  navigability  of  harbors,  what 
is  in  the  sub-section  that  does  not  include 
the  navigability  of  rivers  1  How  can  those 
terms  be  held  to  be  so  narrow  that, 
whilst  they  include  harbors,  they  do  not 
include  rivers  %  and,  if  they  include  rivers, 
there  is  no  necessity  for  this. 

Mr.  Isaacs.  —  The  honorable  member 
has  lost  sight  of  what  I  endeavoured  to 
emphasize — my  desire  to  place  irrigation 
before  navigation,  and  without  this  sub- 
section you  cannot  do  that. 

Mr.  REID.  —  Then  1  understand  the 
position. 

Mr.  SYMON  (South  Australia).— I  rise 
to  a  point  of  order.  I  do  not  like  raising 
points  of  order,  as  I  am  exceedingly  good- 
natured  ;  but  I  thought  that  I  was  in  the 
middle  of  a  speech. 

The  CHAIRMAN.  —  The  honorable 
member  (Mr.  Symon)  sat  down  and  the 
right  honorable  member  (Mr.  Reid)  rose. 

Mr.  Symon. — I  thought  I  sat  down 
merely  in  order  to  enable  you  to  settle  a 
point  of  order ;  but  still  I  always  prefer 
to  hear  my  honorable  friend's  voice  to  my 
own. 

Mr.  REID.— Sir  Richard  Baker,  I  know 
that  when  you  allow  me  to  address  you,  I 
am  in  order  in  doing  so.  I  know  that 
you  keep  us  in  very  proper  order.  I 
understand  from  the  honorable  member 
(Mr.  Isaacs)  now  that,  after  all,  these 
words  are  not  so  much  necessary  in  this 
place,  as  to  clear  up  doubts. 

Mr.  Isaacs. — There  are  several  reasons; 
another  is  that  this  limits  it  to  rivers 
which  are  not  purely  and  solely  state 
rivers.  That  is  an  important  considera- 
tion. 

Mr.  REID.— Does  it,  really  ] 
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Mr.  Isaacs.— Undoubtedly. 

Mr.  REID. — Are  not  rivers,  for  instance, 
on  the  coast  of  New  South  Wales,  "navi- 
gable for  trade  and  commerce  with  other 
countries  "  1  I  cannot  conceive  a  river  on 
the  coast  of  Australia  which  won't  fall 
within  the  definition  of  rivers  which  are, 
"in  fact  permanently  or  intermittently 
navigable  for  trade  and  commerce  with 
other  countries." 

Mr.  Isaacs. — Is  the  Lachlan  within  that 
definition  1  9 

Mr  REID. — Will  not  that  expression, 
"  navigable  for  trade  and  commerce  with 
other  countries,"  include  every  coast  river 
that  is  navigable  ? 

Mr.  Isaacs. — Yes,  but  it  would  not  in- 
clude the  Lachlan. 

Mr.  REID. — It  would  not,  and  there- 
fore by  adding  the  other  words  y»ou  in- 
clude them  all.  In  one  breath  the  honor- 
able member  makes  out  that  he  is  only 
referring  to  certain  rivers,  and  in  another 
breath,  in  order  to  meet  that  difficulty,  he 
includes  all  rivers. 

Mr.  Isaacs. — That  is  not  correctly  re- 
presenting me. 

Mr.  REID. — Which  position  does  my 
honorable  friend  take  up  ?  Does  he  mean 
to  include  rivers  on  the  coast  of  Australia 
which  are  navigable  or  intermittently 
navigable  ?     Does  he  or  does  he  not  ? 

Mr.  Isaacs. — I  have  answered  that 
question  in  the  affirmative  about  a  dozen 
times  already. 

Mr.  REID.-— Very  ^well ;  then  this  has 
a  general  application. 

Mr.  Barton. — It  includes  the  improve- 
ment of  a  bar  entrance. 

Mr.  REID.— It  must  do  so.  What  is 
the  use  of  navigation  on  a  river  which 
has  a  bar  that  prevents  navigation  1  What 
I  desired  the  answers  of  my  honorable 
friend  (Mr.  Isaacs)  for,  was  on  a  very 
important  business  point.  I  want  the 
Convention  to  understand  that,  in  trying 
to  adjust  this  difficulty  about  the  waters 
of   the   Darling  and   the   Murrumbidgee, 


the  Federation  is  distinctly  loaded — 
whereas  the  matter  before  was,  at  any 
rate,  vague — with  the  duty,  if  it  thinks 
fit,  of  improving  the  navigation  in  all 
the  rivers  of  Australia,  and  at  the  same 
time  it  is  not,  with  equal  distinctness, 
given  the  opportunity  of  improving  the 
harbor  entrances  of  the  continent.  There 
is  only  one  harbor  in  Victoria,  and  that  is 
an  ocean  harbor,  so  that  probably  this 
matter  has  not  come  directly  under  my 
honorable  friend's  personal  observation. 
But  take,  for  example,  the  harbor  of  New- 
castle. In  that  harbor,  which  has  an 
enormous  trade,  it  is  absolutely  necessary, 
as  I  have  been  advised  by  the  officers,  that, 
in  view  of  the  exigencies  of  commerce, 
we  should  deepen  the  entrance  several 
feet.  Now,  why  should  this  definite  power 
be  inserted  here  with  reference  to  rivers, 
and  not  also  with  reference  to  harbors  1 
In  what  sense  is  the  improvement  of  a 
river  a  national  work,  and  the  improve- 
ment of  a  great  harbor  like  that  of 
Newcastle  not  a  national  work?  What 
an  extraordinary  anomaly  we  should 
be  landed  in  if  there  were  provincial 
control  of  harbors— avenues  of  trade 
and  commerce  with  the  world  —  and 
federal  control  of  the  rivers,  down  to  very 
small  streams  that  are  navigated  by  small 
ketches  on  the  coast  of  Australia.  Why 
should  we  load  the  Federation  with  this 
purely  local  duty1?  Why  should  we 
bring  into  the  Federation  all  sorts  of  local 
questions?  Why  blight  the  prospects  of 
expansion  of  the  federal  power  with  these 
eternal  questions,  which  trouble  us  so 
much  in  our  local  politics,  about  river  and 
harbor  improvements'?  If  this  is  to  be 
done,  let  it  be  done  fully.  Let  river  and 
harbor  improvements  be  taken  over 
generally.  I  am  against  the  whole  pro- 
posal, and  I  am  only  pointing  out  the  objec- 
tion to  what  we  all  admit  is  my  honorable 
friend's  most  praiseworthy  attempt  to  deal 
with  this  matter.  We  all  fully  recognise 
that  the  intention  of  the  honorable  mem- 
ber is  to  endeavour  to  bring  the  parties 
now   at   issue   to   a   friendly  settlement; 
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but,  in  his  anxiety  to  do  that,  he  has  lost 
sight  of  the  fact  that  he  would  really  put 
the  Federal  Parliament  in  a  most  ano- 
malous position,  if,  by  express  words,  the 
navigability  of  rivers  is  to  be  a  subject  on 
which  it  may,  if  it  likes,  exercise  jurisdic- 
tion, whereas  the  navigation  of  harbors 
and  the  improvement  of  entrances  would 
not  be  such  a  subject. 

Mr.  Isaacs. — If  that  is  your  difficulty, 
you  can  vote  afterwards  for  Mr.  Symon's 
proposed  amendment,  which  would  remove 
all  question  about  the  matter. 

Mr.  KEID. — My  objection  is  a  cardinal 
one  to  the  whole  proposition.  I  submit 
that  it  is  better  to  leave  it  as  the  Con- 
stitution originally  left  it.  We  certainly 
made  no  express  legislation  about  it,  and 
I  appeal  to  members  of  the  Convention 
whether  they  ever  thought  that,  in  passing 
the  general  words  of  this  clause,  they  were 
aware  that  the}'  were,  by  these  general 
words,  handing  over,  if  the  Federal  Par- 
liament wishes  it,  the  physical  control  of 
all  their  rivers,  and  the  improvement  of 
navigation  ? 

Mr.  Dobson. — It  is  only  a  concurrent 
jurisdiction. 

Mr.  KEID.  —  In  this  sub-section  we 
have  only  put  in  subjects  on  which  we 
think  the  Federal  Parliament  should  act. 
No  doubt  the  honorable  member  is  strictly 
right  that  this  is  only  concurrent,  but 
the  object  of  making  these  powers  con- 
current was  to  meet  the  difficulty 
which  would  exist  if  they  were  made 
exclusive,  and  the  state  laws  perished 
immediately  the  Federation  came  into 
existence. 

Mr.  Barton. — As  we  know  by  the  case 
of  the  United  States,  the  Federal  Govern- 
ment will  only  legislate  when  they  con- 
sider it  absolutely  necessary,  and  in 
America  they  have  postponed  legislation 
on  a  great  many  subjects. 

Mr.  REID.— -No  doubt  that  is  true; 
but  to  come  back  to  the  practical  diffi- 
culty I  have  mentioned,  if,  with  all  the 
claims  I  know  of  in  my  own  colony  for 
[Mr.  Beid. 


improvements,  it  is  considered  that  the 
Federal  Parliament  has  this  power,  and 
can  exercise  it,  it  would  be  exposed  to  a 
great  many  attempts,  at  any  rate,  to 
obtain  federal  expenditure  on  such  works. 
I  do  not  want  to  have  any  uncertainty 
on  this  point.  I  am  glad  the  honor- 
able member  raised  the  matter  in  this 
way,  so  that  we  can  elicit  some  definite 
opinion  upon  it,  and  can  afterwards  make 
that  opinion  clear,  if  it  is  contrary  to 
the  view  of  the  honorable  member.  I 
invite  those  who  are  opposed  to  handing 
over  to  the  federal  authority  the  right  of 
dealing  with  rivers  and  harbors,  in  the 
sense  of  spending  money  on  them,  and 
taking  possession  of  them  for  the  purposes 
of  navigation — I  invite  those  who  take 
that  view  to  oppose  this  amendment,  and 
in  inviting  them  to  do  that,  I  at  the  same 
time  cheerfully  recognise  that  we  have 
already  passed  general  words  which  will 
absolutely  prevent  any  provincial  power, 
in  dealing  with  its  rivers  and  harbors, 
from  treating  the  trade  of  any  of  the 
other  colonies  differently  from  its  own. 
On  that  point  we  are  all  at  one.  We 
wish  to  have  equality  of  trade  all  over 
the  Commonwealth;  but  the  difference  be- 
tween the'  honorable  member  and  myself 
is  that  I  propose  that  the  Federal  Govern- 
ment shall  have  a  preventive  power — the 
power  to  prevent  abuses  in  the  colony; 
whereas  my  honorable  friend's  amendment 
hands  over  to  the  Federation  the  duty 
respecting  the  navigation  of  rivers  without 
handing  over,  in  express  terms,  the  same 
duty  in  reference  to  harbors.  '  Then, 
again,  I  oppose  the  whole  proposal. 

Mr.  BARTON  (New  South  Wales).— 
Although  I  am  following  an  honorable 
member  who  is  from  New  South  Wales, 
like  myself,  and  who  takes  up  to  a  very 
large  extent  the  same  position  as  I  take, 
I  should  like  to  say  a  few  words  at  this 
stage  in  order  that  my  own  position  in 
this  matter  may  not  by  any  means  be 
misunderstood.  I  am  here  to  state,  with 
reference  to  what  I  think  is  the  true  con- 
struction of  "  trade  and  commerce,"  that 
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if  Mr.  Isaacs  will  look  at  clause  89,  which 
provides  that — 

So  soon  as  uniform  duties  of  customs  have 
"been  imposed,  trade  and  intercourse  throughout 
the  Commonwealth,  whether  by  means  of  inter- 
nal carriage  or  ocean  navigation,  shall  be  abso- 
lutely free. 

He  will  see  that  that  clause,  in  terms  not 
thought  of  at  the  time  the  American  Con- 
stitution was  framed,  secures  to  the  Com- 
|  monwealth  the  control  of  all  trade  and  in- 
tercourse in  the  direction  of  freedom.  That 
is  to  say,  that  the  words  "  internal  car- 
riage," in  clause  89,  if  they  are  carefully 
read  and  contrasted  with  "  ocean  naviga- 
gation,"  must  apply  to  the  security  of 
freedom  of  trade,  whether  the  trade  is 
carried  by  land  or  on  a  river.  Then, 
that  clause,  I  take  it,  means  uninterrupted 
intercourse  between  the  states. 

Mr.  Solomon. — Is  the  meaning  of  that 
clause  any  greater  than  the  mere  freedom 
of  intercolonial  trade  and  commerce  from 
customs  duties. 

Mr.  BARTON.— It  means  that  at 
least,  but  I  think  it  means  more,  read  in 
connexion  with  other  clauses. 

Mr.  Isaacs. — It  is  a  prevention  of 
barriers  between  the  colonies. 

Mr.  BARTON.— It  is  the  prevention 
of  barriers  between  the  colonies,  for  one 
thing.  Now,  I  submit  that  uninterrupted 
intercourse  means  no  interference  with 
trade  or  commerce.  Clause  89  seems  to 
me  to  find  its  corollary  in  sub-section  (1) 
of  clause  52 — 

The  regulation  of  trade  and  commerce  with 
other  countries,  and  among  the  several  states. 

The  corresponding  sub-section  in  the 
United  States  Constitution  contains  the 
originating  power.  In  this  Constitution, 
sub-section  (1)  of  clause  52  is  really  the 
corollary  of  clause  89,  covering  internal 
free-trade,  and  the  command  of  navigation 
and  carriage,  internal  and  external,  which 
is  conveyed  by  clause  89.  So  that  the 
point  I  made  is  this— that  instead  of 
being  an  originating  and  original  power 
as  in  the  United  States,  sub-section  (1)  is 
a   corollary,    it   is  really  derivative  from 


clause  89,  which  is  the  spring  and  source 
of  sub-section  (1).  If  honorable  members 
will  read  the  two  provisions  together  I 
think  they  will  see  that  there  is  great  force 
in  that  contention — a  consideration  of  the 
matter  which,  to  some  extent,  has  been 
overlooked. 

Mr.  Isaacs. — Do  you  consider  that  that 
would  touch  the  power  of  the  Federal 
authority  to  deal  positively  with  the  waters 
of  rivers,  or  give  any  such  power  to  the 
federal  authority  1 

Mr.  BARTON.— I  think  it  strengthens 
sub-section  (1)  in  the  direction  of  legis- 
lating for  the  prevention  of  obstruction  to 
navigation,  and  for  the  furtherance  of 
navigation.  I  go  a  great  deal  further 
than  my  honorable  friend,  and  my  col- 
league, Mr.  Reid.  I  put  it  this  way — take 
it  that  clause  89  insists  that  trade  and 
commerce  shall  not  be  interrupted,  or,  I 
would  rather  put  it,  that  trade  and  com- 
merce shall  be  uninterrupted.  Trade 
and  commerce  are  not  uninterrupted  if  the 
state  can  make  navigation  on  ordinarily 
navigable  rivers  of  the  Commonwealth  im- 
possible. Therefore,  the  Commonwealth 
must  secure  that  navigability.  If  that  is 
not  so,  the  federation  is  not  complete  in 
what  I  consider  an  essential  of  any  federa- 
tion. Sub-section  (1)  of  clause  52  does 
permit  the  Commonwealth  to  secure  this 
essential,  because,  read  with  clause  89, 
looking  at  it  in  that  way,  in  which  we  can 
see  that  the  one  provision  may  be  deriva- 
tive from  the  other,  there  is  no  doubt  in 
my  mind  that,  under  these  circumstances, 
the  trade  and  commerce  clause  is  for 
the  purpose  of  permitting  the  Common- 
wealth, by  legislation,  to  secure  those 
things  which  are  secured  by  way  of  declar- 
ation in  clause  89 — namely,  uninter- 
rupted trade  and  commerce.  I  do 
not  see  how  we  of  New  South  Wales 
— I  make  this  frank  declaration — can  ob- 
ject to  that  if  we  are  to  call  ourselves 
federalists.  It  is  a  federal  power.  The 
means  to  secure  intercolonial  free- trade — 
uninterrupted  trade  and  commerce — should 
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man  cannot  call    himself  a    federalist   if 
he   does  not  submit  to  that   proposition. 
Nevertheless,  this  leaves  the  state  powers 
of  conserving  water  untouched  unless  they 
are  used  in  contravention  of  any  legisla- 
tion  of    the   Commonwealth    within    the 
powers  conceded  to  it  by  legislation.    The 
point  I  now  wish  to  make  is  this:  Thai 
going  to  the  fullest  extent  of  what  I  con- 
sider is  the  strength  and  construction  of 
the  trade  and  commerce   clause,    arising 
from  the  presence  in  this  Bill  of  such  a 
provision  as  clause  89,  which  has  no  com- 
peer  at   all,    no   parallel,  in  the    United 
■  States  Constitution  —  allowing  for  all  that, 
1  nevertheless  the  state  powers  of  conserv- 
ing  water,    and   indeed   of   dealing   with 
navigation  on   their  rivers,  so  far  as  it  is 
the  navigation  of  that  state  alone,  are  al- 
together untouched  until  there  arises  some 
act  of  legislation  by  the  Commonwealth, 
properly  and  constitutionally  passed,  under 
which  that  power  of  conservation  of  water 
may  be   to   some  extent  impaired  or  in- 
fringed for  the  necessities  of  navigation. 

Sir  George  Turner. — On  your  argu- 
ment does  not  clause  82  take  that  away 
at  once  1 

Mr.  BARTON.— No;  I  do  not  think 
that  there  is  anything  in  the  Bill  that 
takes  it  away.  Very  well,  then,  if  a 
state  law,  or  the  action  of  the  state,  or 
the  action  of  a  citizen  of  a  state,  does 
not  contravene  Commonwealth  legislation, 
under  that  power  of  legislation,  granted  in 
this  Bill,  the  state  law  is  still  valid,  and 
cannot  be  touched  or  interfered  with, 
and  that  I  conceive  is  sufficient  for 
the  purpose  of  New  South  Wales  under 
this  Constitution.  Now,  my  honorable 
friend  (Mr.  Isaacs)  yesterday,  in  that  re- 
markably able  and  statesmanlike  speech 
which  he  made — one  of  the  best  speeches 
addressed  to  this  Convention  since  it  began 
its  sittings  in  Adelaide — mentioned  state 
laws  with  regard  to  irrigation  in  the 
United  States,  especially  state  laws  passed 
with  reference  to  the  arid  country,  and 
with  reference  to  California.  Now,  while 
my  honorable  friend  mentioned  those  in 
{Mr.  Barton. 


support  of  his  argument,  all  those  in- 
stances are  evidences  that,  under  the 
operation  of  the  trade  and  commerce 
clause  in  America,  the  right  is  retained  to 
the  states,  under  the  United  States  Con- 
stitution, to  deal  with  these  matters,  and 
is  recognised  by  the  courts.  And  if  there 
were  any  doubt  about  that  in  our  own 
case,  we  have  only  to  refer  to  clause  99  of 
this  Bill,  which  tells  us  that — 

All  powers  which  at  the  establishment  of 
the  Commonwealth  are  vested  in  the  Par- 
liaments of  the  ^several  colonies,  and  which 
are  not  by  this  Constitution  exclusively  vested 
in  the  Parliament  of  the  Commonwealth,  or 
withdrawn  from  the  Parliaments  of  the  several 
states,  are  reserved  to,  and  shall  remain  vested 
in,  the  Parliaments  of  the  states  respectively. 

Mr.  Kingston.— That  is  the  reservation 
clause. 

Mr.  BARTON.  — Yes,  the  reservation 
clause.  Now,  that  clause  has  a  twofold 
operation.  It  means,  first,  that  the  power 
to  deal  with  water  conservation  and  irri- 
gation, which,  if  you  rely  on  sub- 
section (1)  alone,  finds  no  mention  in  this 
Constitution,  and,  therefore,  is  not  a 
power  given  to  the  Commonwealth,  but  a 
power  retained  in  the  states  absolutely. 
And  it  means,  in  addition  to  that,  that 
the  states  will  retain  their  power  of  dealing 
with  the  navigation  of  their  rivers,  except 
so  far  as  those  rivers  fall  under  the  domi- 
nation— if  you  like  to  use  that  large  word 
— of  the  legislation  of  the  Commonwealth, 
when  the  Commonwealth  chooses  to  legis- 
late on  the  subject  of  navigation.  So  that 
the  position  of  the  state  is  secure  as 
regards  the  conservation  and  use  of  its 
waters,  except  to  the  extent  that 
there  may  be  an  actual  navigation 
law  passed  by  the  Commonwealth,  which 
may  have  the  effect  of  limiting  the 
state  use  of  the  water  of  the  rivers 
within  that  state.  Now,  when  we  con- 
sider that  as  we  go  on  in  these  colonies 
the  uses  of  our  rivers  for  purposes  of 
navigation  are  likely  to  be  less  and  less 
instead  of  largely  increasing,  when  w?e 
consider  that    in  the   United  States    the 
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use  of  the  rivers  for  navigation,  notwith- 
standing the  grand  volumes  of  their 
streams,  is  really  diminished,  and  has 
given  place  very  largely  to  the  carriage  of 
goods  and  produce  by  traction  on  land,  by 
railways  which  cut  off  the  corners,  so  to 
speak,  when  we  consider  that  railways  in 
these  colonies  will  cut  off  so  much  more 
of  the  corners  because  our  streams  are  so 
immensely  meandering,  when  we  consider 
that  we  are  dealing  with  rivers  which, 
instead  of  being  navigable  from  year's  end 
to  year's  end,  as  are  the  rivers  of  the 
United  States,  are  streams  that  are  navi- 
gable only  piecemeal,  as  it  were,  cannot  we 
see  that  as  years  go  on,  and  railway 
traction  increases,  whether  we  hand  over 
the  railways  to  the  Commonwealth  or  not, 
the  result  will  be  that  the  tendency  of 
the  states  will  be  to  carry  their  goods  and 
their  produce  by  rail,  as  a  continuous  and 
daily  cheapening  means  of  communication, 
instead  of  by  these  sparsely- watered  rivers. 
What  will  follow  from  that  'I  It  has  been 
well  pointed  out  already  by  Mr.  Isaacs  that 
no  doubt  as  time  goes  on,  as  river  naviga- 
tion yields  to  railway  traction,  so  the  uses 
of  the  states  of  the  waters  of  those  rivers 
in  the  way  of  conservation  and  irrigation 
will  meet  with  less  and  less  interference 
from  the  Federal  Government  by  the 
exercise  of  its  power  under  sub-section  (1) 
of  clause  52.  So  that  a  state  which  is 
now  tremulous  about  its  power  of  water 
conservation  and  irrigation  may  well  take 
this  comfort  to  itself — that,  as  years  go 
on,  its  right  to  do  that  will  be  more 
and  more  recognised,  whatever  the  Con- 
stitution says,  simply  because  the  Federa- 
tion would  not  find  it  useful  or  necessary  to 
make  many  regulations  as  to  the  naviga- 
tion oi  intermittent  streams.  I  say  that  to 
clear  away  the  misapprehension  that  seems 
to  exist  in  the  minds  of  some  honorable 
members  from  New  South  Wales,  as  well 
as  in  the  minds  of  other  honorable  mem- 
bers from  other  colonies,  and  I  say  it  also 
because  it  seems  to  me  to  clear  up  the 
question  a  great  deal.  First,  you  have 
to    ascertain    by    the    operation    of    this 


Constitution,  which  differs  in  an  important 
respect  from  the  United  States  Constitu- 
tion, this  power  of  navigation.  This  power 
of  navigation  is  a  strong  power  to  give 
to  the  Federation,  but  it  must  be  given 
if  we  are  to  federate  at  all,  because 
it  is  a  federal  power,  inseparable  from 
the  right  of  maintaining  free  inter- 
course. Then  you  have  it  established 
that  while  that  may  be  not  only  techni- 
cally, but  in  right  and  justice,  a  necessary 
powder  to  establish  at  this  moment,  the 
dangers  to  states  which  are  fearful  about 
the  conservation  of  their  water  will  di- 
minish every  year,  from  the  circumstances  I 
have  explained.  Well,  now,  all  these  con- 
siderations lead  me  to  say  that  the  safety 
which  is  secured  first  by  a  sufficiently 
definite  provision  in  the  Constitution, 
and  is  secured  as  time  goes  on  by  the  elas- 
ticity of  the  Constitution,  will  be  fortified 
by  leaving  the  trade  and  commerce  section 
untouched,  and  not  encumbering  it  with 
limitations.  The  honorable  member  (Mr. 
Solomon),  or  anybody  else  who  has  a  doubt 
about  it,  may  be  assured  of  this,  that  I  am 
taking  this  Convention  entirely  into  my 
confidence  and  telling  it  entirely  what  I  be- 
lieve. Recognising  that,  I  feel  that  to  the 
full  extent  the  whole  of  the  rivers  of  Aus- 
tralia must  be  subjected  to  the  right  of 
navigation,  I  am  bound  as  a  federalist  to 
accede  that  power,  and  that  is  why  I  am 
in  favour  of  the  trade  and  commerce  sec- 
tion. I  think  that  doubts  as  to  whether 
a  British  court  wTould  interpret  it  in  the 
same  way  as  the  American  courts  have 
interpreted  a  similar  section  in  the  United 
States  Constitution  will  be  apt  to  vanish 
when  we  find  that  that  section  is  so  enor- 
mously fortified  as  it  is  in  this  Constitution 
by  clause  89.  I  am  satisfied  that  our 
best  and  wisest  course  is  to  leave  things 
to  the  operation  of  the  trade  and  com- 
merce section,  fortified  as  it  is,  and  to 
let  the  natural  tendency  of  things  work 
itself  out.  If  irrigation  is  more  im- 
portant than  navigation,  let  it  be  so. 
Navigation,  at  any  rate  in  competition 
with     land     traction    by    railways,     will 
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inevitably  diminish.  That  subject  will 
become  less  important  every  year,  and  the 
rights  of  the  states  with  regard  to  irri- 
gation and  water  conservation  will  ulti- 
mately prevail,  according  to  the  necessities 
of  the  people.  Is  it  not  better  to  leave 
these  things  to  future  developments, 
rather  than  interfere  by  hampering  re- 
strictions and  limitations,  such  as  are 
contained  in  this  great  number  of  amend- 
ments 1  I  should  like  to  reiterate  the 
position  I  took  up  the  other  day.  I  will 
not  consent  to  any  dealing  with  the 
navigation  of  rivers  which  are  in  New 
South  Wales,  or  on  its  boundaries,  in 
any  other  way  than  the  rivers  of  the  whole 
Commonwealth  are  dealt  with.  I  know 
no  way  of  maintaining  that  impartial 
application  of  the  law  to  all  rivers  of 
the  Commonwealth,  except  by  striking- 
out  all  these  sub-sections,  replacing  no 
one  of  them,  and  depending  upon  the 
efficacy  of  sub-section  (1)  of  this  clause. 
Perhaps  I  shall  find  myself  compelled, 
when  the  amendments  are  moved,  to  vote 
for  anything  which  I  consider  will  improve 
them  or  render  them  less  dangerous,  but 
I  say  at  the  outset  that  my  intention  is  in 
the  end  to  vote  against  every  amendment 
and  restriction  that  has  been  proposed.  I 
would  urge  upon  the  Convention  that  the 
safety  of  all  the  colonies  concerned  lies  in 
the  maintenance  of  sub-section  (1). 

Mr.  SYMON  (South  Australia). —After 
the  rest  I  have  had  from  the  continuance 
of  the  few  remarks  I  intended  to  make 

Mr.  Barton. — I  hope  I  did  not  interrupt 
the  honorable  member. 

Mr.  SYMON. — The  honorable  member 
interrupted  me  most  agreeably.  I  will 
now  resume,  and  finish  the  little  I  have  to 
say  with  regard  to  the  substantial  amend- 
ment, but  before  doing  that  I  should 
like  to  preface  what  I  have  to  say  with 
the  remark  that  with  a  great  deal  of 
what  the  honorable  member  (Mr.  Barton) 
has  said  I  entirely  agree.  It  has 
very  largely  my  unqualified  assent.  At 
the  same  time,  he  did  introduce  a  good 
many  things  that  are  debatable,  full  of 
{Mr.  Barton. 


doubt,  and  a  number  of  other  matters 
that  are  purely  speculative  as  to  the  future 
operation  of  this  clause  with  which  we  are 
dealing.  I  do  not  intend  to  re-argue  the 
matter  or  re-open  these  general  questions. 
But  I  wish  to  point  out  to  honorable  mem- 
bers what  this  amendment  as  proposed  to 
be  mutilated  by  the  right  honorable  mem- 
ber (Sir  George  Turner)  comes  to.  We 
of  South  Australia  thought  that  by  this 
amendment  we  were  going  to  get  some- 
thing—that we  should  get  at  least  a  tri- 
bunal which  would  determine  any  difficul- 
ties and  doubts  that  might  arise  with 
regard  to  the  operation  of  these  clauses 
affecting  navigable  rivers.  Instead  of 
that,  the  amendment  which  is  proposed 
to  cut  this  paragraph  short  at  the  word 
"irrigation"  will  have  the  effect  of  embed- 
ding in  this  Constitution  a  declaration  that 
the  states  shall  have  absolute  and  uncon- 
trolled power  over  all  these  water-courses 
with  which  we  have  been  dealing.  I  ask 
my  right  honorable  friend  if  that  is  fair  1 
We  have  been  debating  for  days  the 
necessity  for  some  provision  which  will 
secure  this  navigability,  as  to  the  necessity 
of  which  we  are  all  agreed,  and  the  whole 
matter  in  dispute  between  us  has  been 
as  to  whether  it  shall  be  dealt  with 
entirely  by  a  federal  authority,  or,  as 
suggested  by  the  honorable  member 
(Mr.  Isaacs),  whether  it  shall  be  refer- 
able to  an  Inter-State  Commission.  It 
has  never  been  suggested,  except  in  the 
contention  of  New  South  Whales,  that  there 
shall  be  this  absolutely  uncontrolled  power 
on  behalf  of  the  state.  It  is  taking  away 
everything  we  have  got.  It  would  be 
better  for  us  to  leave  the  whole  thing 
absolutely  as  it  is,  without  protection  of 
any  kind,  than  to  introduce  the  amend- 
ment of  my  right  honorable  friend.  It  is 
absolutely  destructive  of  the  other  prin- 
ciple which  the  Attorney-General  of 
Victoria  has  proposed,  and  to  which 
certainly  wre  were  misled,  I  do  not  say 
intentionally,  into  giving  our  assent  yes- 
terday in  principle,  subject  to  any  ver- 
bal amendments,  as   it  substituted  some 
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fair  tribunal  to  deal  with  this  matter.  I 
ask  my  right  honorable  friend  if  he  is 
prepared  to  do  that  now  1  I  say,  further, 
that  to  put  this  amendment  as  a  whole 
and  not  subdivided  will  have  the  effect  of 
more  greatly  embarrassing  this  question 
than  would  be  the  case  either  by  subdivi- 
sion or  by  withdrawing  this  amendment 
altogether.  I  warn  my  honorable  friends 
from  South  Australia  that  if  they  vote  for 
the  amendment  of  the  honorable  member 
(Mr.  Isaacs)  as  a  whole,  they  may  find 
themselves — I  will  not  say  entrapped — 
but  in  an  unfortunate  position  at  the  end 
of  the  discussion,  by  having  assented  to 
this  amendment  mutilated  in  the  way  the 
Right  Hon.  Sir  George  Turner  desires. 

Mr.  Isaacs. — Not  if  they  vote  for  it  as 
a  whole. 

Dr.  Cockburn. — It  will  not  be  the  case 
if  we  get  the  amendment  carried  as  a 
whole. 

The  CHAIRMAN.— I  may  point  out 
that  the  amendment  has  not  yet  been 
moved. 

Mr.  SYMON. — I  am  dealing  with  what 
has  been  indicated  to  the  Convention. 
The  clearest  way  is  to  have  this  amendment 
put  section  by  section,  in  order  to  know 
what  we  are  voting  for.  I  tell  the  honor- 
able member  (Mr.  Isaacs)  that  I  am  not 
going  to  vote  for  this  amendment  of  his 
except  piecemeal.  I  will  vote  for  the  first 
part,  with  the  addition  which  I  have  pro- 
posed, but  I  cannot  vote  for  that  portion 
down  to  "  irrigation."  I  will  not  vote  for 
any  amendment  as  a  whole  that  is  likely 
to  imperil  the  object  we  have  in  view. 

Mr.  Isaacs. — If  it  is  carried  as  a  whole 
the  risk  will  disappear. 

Mr.  McMILLAN.— As  I  have  spoken 
enough  on  this  subject,  I  merely  rise  to 
make  a  practical  suggestion,  if  I  am  in  order. 
Before  doing  so,  I  should  like  to  say  that  I 
would  be  very  pleased  indeed  if  I  could 
follow  the  lead  of  my  honorable  friend  the 
leader  of  the  Convention ;  but  I  cannot 
see  that  in  a  case  of  this  kind,  where  there 
is  distinctly  a  doubt,  that  we  have  a  right 
to   leave   that   doubt   in   this  Bill.     The 


whole  of  this  controversy,  with  the  enor- 
mous amount  of  legal  ability  which  has 
been  exercised,  is  an  object-lesson  for  the 
future.  If,  amongst  the  ablest  men  in 
this  Convention,  we  find  absolutely  diver- 
gent opinions,  what  will  be  the  case  in  the 
High  Court  of  the  future?  Then,  again, 
the  great  evil  of  the  amendment  of  the 
honorable  member  (Mr.  Isaacs)  is  that 
after  confining  our  attention  entirely  to 
the  question  of  one  river — the  Darling — 
or,  at  any  rate,  to  the  question  of  the 
rivers  that  flow  between  different  states, 
it  is  extended  now  to  the  question  of  the 
whole  of  the  rivers  of  the  colonies.  Why 
should  this  new  ground  be  opened  up  at 
all  ?  I  find  that  by  combining  a  portion 
of  the  proposal  of  the  honorable  member 
(Mr.  Symon)  with  a  portion  of  the  amend- 
ment of  the  honorable  member  (Mr.  Isaacs), 
we  can,  at  any  rate,  get  a  clear  test  of  what 
we  are  fighting  for.  If  I  am  in  order,  I 
would  just  make  this  suggestion  in  the 
course  of  my  speech.  I  would  suggest 
that  an  amendment  should  be  drawn  up 
so  that  it  should  read  in  this  way  : — 

Navigable  rivers  flowing  into  or  between  two 
or  more  states,  so  far  as  may  be  necessary  to  the 
maintenance  and  improvement  of  their  navi- 
gability. 

That  is  taken  from  the  amendment  of  the 
honorable  member  (Mr.  Symon),  and  I 
think  it  brings  us  back  to  our  original 
position.  Then  I  would  add  these  words 
from  the  amendment  of  the  honorable 
member  (Mr.  Isaacs)  : — 

But  so  that  no  state  shall  be  prevented  from 
using  any  of  the  waters  of  such  rivets  for  the 
purposes  of  conservation  and  irrigation. 

All  that  the  honorable  members  from 
South  Australia  will  have  to  do,  in  dealing 
with  this,  is  to  put  in  the  word  "reason- 
able," or  something  else  to  that  effect. 

Mr.  Kingston. —  Will  you  agree  to 
that? 

Mr.  McMILLAN.— I  do  not  say  that  I 
would,  but  we  should  then  have  a  clear 
issue,  and  we  shall  have  done  with  the 
round  -  about  fighting.  We  shall  know 
what  we   are   doing.     Of  course  I  differ 
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from  my  honorable  friends  (Mr.  Barton  and 
Mr.  O'Connor).  I  say,  without  limiting  the 
general  powers  under  sub-section  (1),  or 
the  general  powers  under  navigation  and 
shipping,  we  ought,  in  this  matter  which 
we  have  been  fighting  about  for  days,  to 
have  a  clear  enunciation  of  the  views  of 
the  Convention.  This  seems  to  me  to 
bring  matters  to  a  point. 

Sir  George  Turner. — Are  you  willing 
to  put  in  the  word  "  reasonable  "  ? 

Mr.  McMILLAN.— I  am  not. 

Mr.  Gordon. — The  honorable  member 
will  not  agree  to  anything  reasonable. 

Mr.  McMILLAN. — Perhaps  my  only 
unreasonable  action  is  my  friendship  for 
the  honorable  member  ;  but,  at  any  rate, 
without  going  away  from  the  original 
conflict  of  opinion,  this  would  be  our 
proposal  for  New  South  Wales,  if  I 
may  speak  for  my  colleagues.  The 
proposal  of  my  honorable  friends  from 
South  Australia  would  be  to  restore  one 
or  two  words  of  the  amendment  of  the 
honorable  member  (Mr.  Symon),  in  order  to 
give  a  discretionary  power  to  the  Federal 
Government. 

An  Honorable  Member. — Or  the  Fede- 
ral Judiciary. 

Mr.  McMILLAN. — Yes,  I  do  not  care 
which. 

Sir  George  Turner.  — Would  your  sug- 
gestion include  the  Darling  and  the  Mur- 
rumbidgee  1 

Mr.  McMILLAN.— That  is  question- 
able. 

Mr.  Barton.— Why  make  flesh  of  one 
and  fish  of  another  1  Why  mention  New 
South  Wales'? 

Mr.  McMILLAN.— I  do  not  want  to  in- 
troduce auy  words  of  my  own ;  I  have  no 
objection  to  the  honorable  member  (Mr. 
Symon)  introducing  some  expression  which 
will  bring  in  the  Darling  River.  If  my 
honorable  friend  (Mr.  Isaacs)  would  agree 
to  the  withdrawal  of  his  amendment,  and 
if  he  and  the  honorable  member  (Mr. 
Symon)  would  consider  the  proposal  on 
the  lines  I  have  suggested  during  the 
luncheon  hour,  we  should  have  a  clear 
[Mr.  McMillan. 


test  vote.  My  honorable  friend,  per- 
haps, was  not  listening  to  me  when  I  was 
speaking  a  moment  or  two  ago.  What  I  ob- 
jected to  principally  was  that  he  broadened 
out  the  question  into  that  of  the  whole  of 
the  rivers  of  the  colony. 

Mr.  Isaacs.  —  Would  the  honorable 
member  mind  reading  it  again  ? 

Mr.  McMILLAN.— I  beg  to  hand  it  to 
my  learned  friend. 

Mr.  Dobson. — What  would  happen 
under  your  proposal  when  the  time  came 
that  so  much  water  would  be  wanted  for 
irrigation  that  navigability  could  not  be 
maintained  1 

Mr.  McMILLAN. — Now,  that  is  going 
over  the  whole  question  again. 

Mr.  Dobson.  —  What  would  happen 
then? 

Mr.  Re  id. — We  all  want  to  know  that 
one  thing. 

Mr.  McMILLAN. — I  have  been  twitted 
with  reducing  the  question  to  a  reductio 
ad  absurdum.  If  the  state  has  a  right 
absolutely,  as  we  contend  it  has,  to  the 
waters  of  the  Darling,  although  such  an 
extreme  right  would  never  be  exercised, 
it  must  absolutely  carry  the  whole  right 
of  draining  that  river.  There  is  one  mat- 
ter on  which  I  feel  very  strongly.  It  has 
been  referred  to  slightly  before,  and  at  the 
expense  of  wearying  the  committee  I  would 
refer  to  it  again,  because  it  is  one  of  the 
most  important  matters  connected  with 
the  development  of  New  South  Wales. 
It  will  be  necessary,  in  the  development 
of  these  arid  districts  of  New  South 
Wales,  to  carry  out  large  works  of 
irrigation.  At  the  present  time  there 
is  a  syndicate  in  Melbourne  in  treaty  for 
private  lands  in  a  portion  of  New  South 
Wales,  and  they  intend  to  ask  for  irrigation 
rights  from  the  Government.  If  it  is  told 
to  these  companies,  who  employ  either 
colonial  or  English  money,  that  the 
whole  of  their  works  might  be  declared 
ultra  vires  by  the  Supreme  Court  of  the 
Commonwealth,  it  is  very  clear  that  all 
their  operations  will  cease.  However, 
I  would  suggest   to   my    learned    friends 
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(Mr.  Isaacs  and  Mr.  Symon)  to  put 
their  two  proposals  together,  some- 
what in  the  shape  I  have  indicated,  and 
let  us  have  a  fair  test  vote  on  the  matter 
without  any  more  circumlocution — as  we 
certainly  have  spent  long  enough  time 
over  it. 

Mr.  LYNE  (New  South  Wales). —I 
was  very  mucli  inclined  to  agree  to  the 
idea  which  my  learned  friend  (Mr.  Barton) 
gave  expression  to  this  morning,  namely, 
that  we  should  have  no  sub-section 
dealing  with  this  question  in  place  of 
sub-section  (31 ),  and  should  allow  the  whole 
matter  to  be  left  to  the  interpretation  of 
the  words  in  sub-section  (1).  But  I  am 
very  much  against  allowing  that  to 
take  place  after  listening  to  his  interpre- 
tation, for  it  gives  away  everything  which 
New  South  Wales  has  been  contending 
for,  and  I,  for  one,  cannot  agree  to  that. 
The  proposal  which  my  honorable  friend 
(Mr.  McMillan)  has  just  made  would  be 
one  which  I  think  would  definitely  showr 
what  power  of  conservation  and  irrigation 
we  should  have,  and  without  something  of 
that  kind  I  fear  very  much  that  the  very 
extended  interpretation  given  to  sub-section 
(1)  by  Mr.  Barton  will  not  be  favorably  re- 
ceived by  those  who  are  most  interested. 
The  proposal  of  the  honorable  member  (Mr. 
Isaacs)  is  one  that  I  could  not  support,  and 
I  do  not  see  how  any  other  representative 
of  New  South  Wales  could  support  it.  The 
nearest  one  I  could  support  is  Mr.  Symon's, 
but  that  is  not  such  a  one  as,  I  think, 
we  are  justified  in  accepting  ;  and,  indeed, 
no  amendment  that  does  not  interpret 
what  rights  we  have  regarding  irrigation 
and  conservation  will,  I  think,  be  accept- 
able to  New  South  Wales  or  to  the  repre- 
sentatives of  that  colony.  I  regret  very 
much,  now  that  we  have  come  to  this 
stage,  that  we  cannot  agree  with  Mr. 
Barton  in  his  idea,  and  I  think  South 
Australia  ought  to  be  more  than  satisfied 
with  the  interpretation  he  has  placed  on 
that  sub-section.  It  has  frightened  me, 
and  I  venture  to  think  it  has  frightened  a 
few  representatives  of  New  South  Wales. 


Dr.  COCKBURN  (South  Australia).— 
The  honorable  member  (Mr.   Lyne)  cer- 
tainly is  very  candid,  and  I  think  we  can 
leave  that  candour  to  speak  for  itself.     I 
only  rise  to  say  that  I  hope  no  such  use 
will  be  made,  as  is  suggested  by  the  honor- 
able member  (Mr.  McMillan),  of  the  amend- 
ments of  Mr.  Isaacs  and  Mr.  Symon  as  to 
warp  them  to  a  purpose  so  entirely  opposite 
to  the  desire  of  each  of  those  honorable 
gentlemen.     The  result  of  combining  por- 
tions of  the  two  amendments  would  be  to 
put  a  face  on  the  hybrid  just  exactly  the 
opposite  of  what  is  intended  by  those  two 
honorable    gentlemen.       I    cannot    help 
noticing,  I  regret  to  say,  the  decline  of  the 
federal  spirit  in  this   Convention  as  com- 
pared with  the  Convention  of  1891  ;   and, 
if  honorable  members  wTill  pardon  me  for 
a  moment,  I    will  read   from  the  official 
report  of  the  debates  of  the  Convention  of 
1891  a  very  short  speech,   by  one  of  the 
leading  members  of  the  New  South  Wales 
delegation,    on  that  occasion.     It  is  very 
short,  but  it  is  so  sparkling  and  luminous 
on  the  point  under  discussion,  and  it  ex- 
presses so  thoroughly  what  I,  if  I  spoke 
at  any  length,  might  vaguely   endeavour 
to  express,  that  I  am  sure  honorable  mem- 
bers will  pardon  me  if  I  read  the  speech. 

Mr.  Walker. — Who  is  speaking? 

Dr.  COCKBURN.— It  is  Mr.  McMillan's 
speech.  Speaking  of  the  sub-section  which 
relates  to  river  navigation,  with  respect  to 
the  common  purposes  of  two  or  more 
states  or  parts  of  the  Commonwealth,  he 
says  — 

This  is  a  sub-section  that  I  think  requires 
some  kind  of  elaboration,  which  probably  those 
who  have  drawn  the  Bill  may  be  able  to  under- 
take. The  sub-section  means  more  than  the 
river  navigation.  We  want  the  control  of  the 
rivers  as  regards  the  use  of  the  water,  and  further- 
more, it  is  necessary  to  have  some  control  over 
the  tributaries.  As  we  know,  in  connexion  with 
the  Murray,  there  may  be  tributary  streams, 
to  check  the  flow  of  water  from  which  might 
have  such  an  effect  as  to  render  the  river  useless. 
It  seems  to  me— although  I  do  not  propose  now 
to  indicate  any  actual  amendment — that  there 
ought  to  be  some  very  general  powers  with  re- 
gard to  the  control  of  the  river,  not  merely  for 
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navigation  purposes,  but  also  for  purposes  of 
irrigation  and  the  conservation  of  the  water. 
That  I  look  upon  as  one  of  the  most  important 
matters  in  connexion  with  the  whole  scheme  of 
federation.  We  have  large  rivers  which  are 
absolutely  essential  to  future  schemes  of  irriga- 
tion and  the  conservation  of  water. 

Mr.  McMillan. — You  have  shown  me 
the  danger  since  then,  you  know. 
Dr.  COCKBURN.— 

These  run  through  different  colonies,  and  if 
economically  managed  by  one  power 

Mr.  McMillan. — Are  you  still  quoting 
from  me  1 

Dr.  COCKBURN.— I  am  still  putting 
forth  my  own  thoughts  in  the  language  of 
the  honorable  member,  which  I  say  sur- 
passes all  I  could  possibly  achieve  by  my 
own  inferior  utterances. 

Mr.  Symon. — No,  you  don't  go  far 
enough.     They  are  his  thoughts,  too. 

Dr.  COCKBURN.— Yes,  they  are  his 
thoughts,  too. 

Mr.  Symon. — I  mean  his  secret  thoughts. 

Dr.  COCKBURN.— His  federal  thoughts, 
and  that  is  why  I  regret  the  decline  of 
the  federal  sentiment. 

These  run  through  different  colonies,  and 
if  economically  managed  by  one  power,  equit- 
ably dealing  with  all  the  rights  of  the  different 
states,  they  may  be  great  sources  of  wealth  in 
the  future.  Consequently,  it  seems  to  me  that 
a  clause  ought  to  be  introduced  into  the  Bill 
which  will  give  the  Central  Government  general 
powers  to  deal  in  some  equitable  way  with  the 
different  rights  of  different  states,  and  with  the 
general  conservation  of  all  rights  with  regard 
to  these  rivers. 

Mr.  Reid. — That  was  said  seven  years 
ago,  and  a  man  entirely  changes  himself  in 
seven  years. 

Mr.  Dobson.— A  verdict  for  South  Aus- 
tralia. 

Dr.  COCKBURN.— We  want  nothing 
more  than  that,  and  I  wish  in  some  re- 
spects we  could  get  back  to  the  feeling 
which  animated  that  Convention. 

Mr.  Dobson. — Will  not  Mr.  Higgins' 
amendment  give  you  that  now  ? 

Dr.  COCKBURN.— Yes ;  and  I  will  ask 

my  honorable  friend  (Mr.  McMillan) 

[Dr.  CocJcburn. 


Mr.  HOWE.  —This  is  not  the  same  man, 
is  it? 

Dr.  COCKBURN.— He  does  not  appear 
altered  in  the  slightest  degree.  I  question 
whether  he  is  able  to  express  himself 
better  than  he  did  in  the  language  he 
used  in  1891.  I  will  ask  my  honorable 
friend  to  go  back  to  the  time  when  he  at- 
tended that  Convention  in  the  responsible 
position  of  Colonial  Treasurer  of  the  mother 
colony.  I  think  we  have  to  place  more 
weight  on  the  utterances  of  a  responsible 
Minister  than  we  can  place  on  the  words 
of  a  gentleman  not  occupying  an  official 
position.  And  knowing  that  when  the 
Treasurer  of  such  a  great  colony  as  New 
South  Wales  speaks,  he  weighs  every  word 
before  he  utters  it,  I  cannot  but  admire 
the  succinct  manner  in  which  my  honorable 
friend  placed  before  the  Convention  of  1891 
his  views. 

Mr.  Kingston. — And  the  views  of  New 
South  Wales,  too. 

Dr.  COCKBURN.— His  views  were  the 
views  of  New  South  Wales. 

Mr.  Reid. — In  fact,  it  was  an  official 
utterance. 

Dr.  COCKBURN.— It  was  an  official 
utterance  of  the  views  of  New  South 
Wales. 

Mr.  Reid. — By  the  First  Lord  of  the 
Admiralty. 

Dr.  COCKBURN.— Let  us  have  more 
of  the  federal  spirit  in  the  consideration  of 
this  question.  I  want  to  say  but  few 
words  more  on  the  question.  I  have  occu- 
pied very  little  of  the  time  of  the  Conven- 
tion in  the  course  of  this  discussion.  It  is 
such  a  battle  of  legal  luminaries  that  I 
almost  think  that  if  I  had  my  career  to 
begin  again,  and  knew  that  I  should  have 
to  attend  so  many  Conventions,  I  should 
get  myself  articled  to  a  lawyer  before  I 
started.  With  regard  to  the  remarks  of 
Mr.  Barton 

Mr.  Reid. — Surely  they  ought  to  satisfy 
you. 

Dr.  COCKBURN.— They  would  if  I  was 
quite  sure  about  his  version  ;  but  as  my 
right  honorable  friend  (Mr.   Reid)  takes 
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entirely  the  opposite  view,  and  as  I  have 
a  very  great  regard  for  his  astuteness — a 
feeling  which  has  grown  on  me  every  time 
I  have  met  him,  and  seen  him  meeting  his 
foes  in  controversy — his  clear  exposition  on 

this  matter  throws  some  doubt 

Mr.  Reid. — I  am  going  to  clear  that  up 
before  I  am  done  with  it. 

Dr.  COCEBURN.  —  It  throws  some 
doubt  in  my  mind  on  the  able  exposition 
of  the  leader  of  the  Convention.  As  far 
as  I  can  read  clause  89,  on  which  the 
leader  of  the  Convention  lays  so  much 
stress,  it  seems  to  me  nothing  more  than  a 
provision  that  no  duties  and  no  tolls  shall 
be  levied  on  these  rivers.  That  is  the  inter- 
pretation my  right  honorable  friend  (Mr. 
Reid)  places  on  the  clause,  and  I  believe  he 
is  right.  It  is  said  that  we  can  take  the 
precedent  of  the  United  States  with  regard 
to  the  general  development  of  this  Consti- 

/  tution.  But  I  do  not  think  we  can  derive 
any  reliable^  analogy  from  the  United 
States  in  this  respect.  We  must  remember 
that  for  many  years  the  United  States 
Constitution  was  developed  under  a  very 
strong  centralizing  and  national  influence. 
We  know  that  for  a  number  of  years  the 
nomination  of  the  Supreme  Court  Bench 
was  entirely  in  the  hands  of  those  who 
wanted  to  see  the  whole  country  unified 
—until  they  had  translated  to  the  bench,  I 
believe,  without  one  exception,  none  but 
Judges  holding  only  a  similar  view  on 
this  matter,  and  because  they,  under  these 
circumstances,  placed  an  interpretation  on 
the  Constitution  which  tended  towards 
giving  large  powers  to  the  Federal  Go- 
vernment in  this  matter,  it  does  not  follow 

L  that  in  our  case  the  same  result  would  ensue. 
I  feel,  sir,  that  it  is  not  right  unduly  to  pro- 
long the  debate  at  this  stage.  But  I  cannot 
refrain  from  observing  that  there  was  no 
desire  on  the  part  of  the  Convention  to  close 
the  debate  while  those  holding  the  federal 
view  had  an  apparent  majority,  but  now 
that  there  is  some  feeling  that  the  majority 
has  gone  the  other  way  there  appears  to  be 
a  very  strong  desire  to  bring  the  debate 
to  a  close.     I  rather  wish  that  not  quite  so 


conciliatory  a  spirit  had  been  shown  by 
South  Australia  in  this  matter. 

Mr.  Howe.— It  is  a  pity  that  you  did 
not  read  the  extract  yesterday. 

Mr.  McMillan.— Who  put  you  up  to 
reading  the  extract  1 

Dr.  COCKBURN.— I  never  run  any- 
body else 

Mr.  McMillan. — You  are  too  harmless 
a  dove  to  find  that  speech. 

Dr.  COCKBURN.— I  never  run  any- 
body  else  into  a  sin  for  which  I  alone  am 
responsible. 

Mr.  McMillan.— In  this  case  somebody 
ran  you  into  it. 

Mr.  Symon. — This  is  not  a  sin. 

Dr.  COCKBURN.— It  is  a  sin  from 
his  point  of  view. 

Mr.  Symon. — It  is  a  virtue. 

Dr.  COCKBURN.— Even  justice,  from 
the  present  point  of  view  of  the  honorable 
member  (Mr.  McMillan),  is  a  sin.  Remem- 
bering the  luminous  nature  of  his  utter- 
ances, I  obtained  a  copy  of  the  Hansard 
of  the  Convention  of  1891,  and  therefore 
the  honorable  member  is  solely  respon- 
sible for  my  having  raised  up  from  under 
the  dust  of  the  ages  of  the  past  his 
previous  powerful  utterances.  I  felt  that 
he  was  not  on  this  occasion  doing  himself 
justice,  but  I  hope  that  after  a  few  minutes' 
reflection  he  will  see  that  his  official 
opinion,  when  he  felt  that  the  eyes  of  the 
colony — indeed,  the  eyes  of  the  world — 
were  on  his  utterances,  is  the  correct  one, 
and  I  ask  him  to  go  back  to  his  first  love, 
and  show  himself  again  to  be  imbued  with 
that  federal  spirit  of  which  we  all  formerly 
recognised  him  to  be  so  able  an  exponent. 

Mr.  Dobson. — Were  there  any  more 
speeches  of  the  same  kind  made  in  1891  ? 

\The  Chairman  left  the  chair  at  one 
tf clock  p.m.  The  committee  resumed  at  six 
minutes  past  two  p.m.] 

Mr.  HIGGINS  (Victoria).— I  have  not 
spoken  this  morning,  and  I  do  not  intend 
now  to  make  a  speech  of  any  length  ;  but 
I  wish  to  know,  Mr.    Chairman,  exactly 
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how  the  amendment  which  I  indicated  my 
desire  to  move  some  two  days  ago  stands  ? 
I  have  not  joined  in  this  discussion,  be- 
cause I  cannot  help  feeling  that  the  debate 
has  been  carried  on  upon  a  low  level  with 
regard  to  federal  principle,  upon  a  level 
with  which  I  cannot  have  any  sympathy. 
The  amendment  to  which  I  refer  is  that 
marked  "  AA,"  which  would  leave  to  the 
Federal  Parliament  "the  adjustment  of 
riparian  rights  as  between  states  as  to  all 
waters  which,  in  the  course  of  their  flow 
or  after  joining  other  waters,  touch  more 
than  one  state."  The  effect  of  that 
amendment  would  be  to  leave  it  absolutely 
to  the  Federal  Parliament  to  declare  as  an 
inter- state  matter  what  shall  be  the  use 
of  these  waters.  I  utterly  reprobate  any  at- 
tempt to  sayatthis  stageof  our  history  that 
conservation  and  irrigation  shall  be  para- 
mount to  navigation.  In  the  ordinary  course 
of  the  development  of  science,  the  Federal 
Parliament  will  learn  what  is  best  to  be 
done,  and  I  do  not  think  it  is  for  us  in 
framing  a  Constitution  to  dictate  to  the 
Federal  Parliament  what  shall  be  considered 
the  paramount  use.  This  is  a  matter  which 
is  in  all  respects  of  federal  interest.  I  did 
not  want  to  interrupt  the  course  of  debate 
upon  the  amendment  of  the  honorable  and 
learned  member  (Mr.  Isaacs),  because-  I 
saw  a  very  great  chance  of  its  being 
carried  with  the  approbation  of  South 
Australia,  and  I  did  not  think  that  I,  a 
Victorian  representative,  would  be  justified 
in  interfering  with  an  arrangement  which 
seemed  likely  to  be  accepted  all  round.  I 
have,  however,  been  pressed  by  at  least 
half-a-dozen  honorable  members  to  insist 
upon  my  amendment,  and,  as  the  amend- 
ment of  the  honorable  and  learned  mem- 
ber is  not  now  likely  to  be  accepted  all 
round,  there  is  a  strong  feeling  that  a 
division  should  be  taken  upon  the  ques- 
tion whether  the  mode  of  using  these 
waters  from  their  source  in  Queensland, 
throughout  New  South  Wales,  Victoria, 
and  South  Australia,  should  not  be  left  to 
the  determination  of  the  Federal  Parlia- 
ment, in  the  interests  of  all. 
[Mr.  Higgins. 


Mr.  Symon. — The  Federal  Parliament  is 
the  proper  tribunal  to  determine  this 
question.  It  is  a  political  rather  than  a 
judicial  question. 

Mr.  HIGGINS. —  My  honorable  and 
learned  friend  is  quite  right.  I  should  be  I 
willing  to  leave  this  question  to  the  Fede- 
ral  Court  if  it  were  a  question  of  law,  but, 
as  a  question  of  expediency,  I  wish  to  leave 
it  to  the  Federal  Parliament.  In  the  ( 
course  of  centuries — because  this  Consti- 
tution is  a  matter  for  centuries — I  want 
to  leave  the  Federal  Parliament  free  to 
alter  the  rules  in  regard  to  these  waters  as 
expediency  may  dictate.  I  admit  that  we 
cannot,  in  view  of  the  expression  of  the 
representatives  of  New  South  Wales,  carry 
any  provision  with  their  assent  which  will 
suit  the  views  of  the  majority  of  honorable 
members.  It  is  not  for  me  to  judge  other 
honorable  members,  but  the  change  of 
feeling  in  regard  to  this  matter  which  has 
taken  place  since  1891  is  to  me  lamentable, 
because  it  was  then  distinctly  recognised 
that  this  was  a  matter  for  the  Federal 
Parliament  to  deal  with.  Where  you 
have  a  river  which  is  filled  by  rains 
falling  in  Queensland,  in  New  South 
Wales,  in  Victoria,  and  in  South  Aus- 
tralia, it  and  its  tributaries  cannot  be 
properly  dealt  with  except  by  the  Federal 
Parliament.  I  understood  you  to  inti- 
mate, Mr.  Chairman,  that  you  intend  to 
take  these  amendments  in  their  order, 
and,  under  the  forms  of  the  House,  the 
amendment  of  the  honorable  and  learned 
member  (Mr.  Isaacs)  has  been  put  first. 
In  order,  however,  to  allow  a  test  vote 
upon  the  question  whether  this  matter 
should  be  left  to  the  decision  of  the 
Federal  Parliament,  as  expediency  may 
dictate,  I  shall  propose  the  omission  of 
all  the  words  after  the  word  "  The  "  in  the 
amendment,  with  a  view  to  substituting 
the  words  contained  in  my  amendment. 

Mr.  Isaacs. — Do  not  strike  out  any- 
thing; put  in  your  amendment  after- 
wards 

Mr.  HIGGINS.— Yes,  I  can  do  that  if 
the  honorable  member  would  prefer   me 
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to  take  that  course.      I   should   like  the 
amendment  to  read — 

Without  limiting  sub-section  (1),  the  adjust- 
ment of  riparian  rights  as  between  states  as  to 
all  waters  which,  in  the  course  of  their  flow  or 
after  joining  other  waters,  touch  more  than  one 
state. 

Sir  George  Turner.—  Had  we  not  bet- 
ter come  to  a  decision  in  regard  to  the 
amendment  of  the  honorable  and  learned 
member  (Mr.  Symon)  first,  so  as  not  to 
mix  up  these  matters  1 

Mr.  HIGGINS.— I  hope  that  the  honor- 
able and  learned  member  (Mr.  Symon)  will 
not  misunderstand  me  when  I  say  that  I 
do  not  sympathize  with  the  narrowing  of 
South  Australian  rights  which  I  think  is 
involved  in  his  amendment.  I  am  of 
opinion  that  South  Australia  and  all  the 
other  colonies  are  entitled  to  insist  that 
this  matter  of  the  use  of  these  waters, 
whether  for  irrigation  or  for  navigation, 
shall  be  left  to  the  Federal  Parliament. 
The  effect  of  my  amendment  is,  not  to 
enable  the  Federal  Parliament  to  spend 
money  upon  irrigation  in  New  South 
Wales  or  elsewhere ;  but  to  declare 
the  limits  within  which  New  South 
Wales  and  Victoria  may  operate  for 
the  purposes  of  irrigation.  The  Federal 
Parliament  is  to  make  an  adjustment 
of  the  rights  of  the  colonies  interested. 
The  Federal  Parliament,  in  fact,  has  a 
kind  of  negative  power  to  say  that 
New  South  Wales  can  irrigate  as  long  as 
she  likes,  providing  that  she  does  not 
go  beyond  a  certain  number  of  gallons. 
Now,  I  think  we  might  agree  to  that. 
This  debate  has  been  prolonged  because  I 
and  certain  others  felt  that  there  might  be 
an  agreement,  but  we  now  see  that  it 
is  impossible  that  there  should  be  an 
agreement,  having  regard  to  all  the 
conditions.  It  is  therefore  important  for 
all  of  us  who  feel  this  matter  to  be  one  of 
federal  import  to  declare  our  views. 

Mr.  Holder.— Do  not  think  that  when 
we  are  voting  with  Mr.  Isaacs  we  are 
voting  against  you 


Mr.  HIGGINS.— No;  but  the  position 
is  that  we  shall  have  to  vote  upon  the 
insertion,  after  the  word  "The,"  of  the 
words  which  I  have  proposed.  Of  course,  if 
my  words  are  carried  I  understand  that  Mr. 
Isaacs  will  not  insist  upon  his,  because  the 
greater  will  include  the  less.  This  is  not 
at  all  a  new  matter.  My  amendment  has 
been  before  the  Chair  for  two  days  at 
least,  but  I  did  not  press  it,  because  I 
thought  there  was  a  possibility  of  an 
agreement  on  the  part  of  New  South 
Wales.  But  I  now  see  that  there  is  no 
possibility,  and  that  it  is  essential  that  we 
should  have  a  division. 

Mr.  Isaacs. — How  does  your  proposal 
differ  from  mine  ? 

Mr.  HIGGINS.— My  proposal  will  leave 
it  for  the  Federal  Parliament  to  say,  from 
time  to  time,  what  shall  be  the  reasonable 
use  for  any  purpose  of  these  waters — will 
leave  it  entirely  to  the  Federal  Parlia- 
ment ;  but  the  amendment  of  Mr.  Isaacs 
only  goes  so  far  as  to  say  that  the  Federal 
Parliament  may  make  laws  as  to  the  nav- 
igability of  these  waters,  subject  to  the 
paramount  power  with  regard  to  conser- 
vation and  irrigation. 

Mr.  Isaacs. — On  the  part  of  the  states. 

Mr.  HIGGINS. — I  say  that  we  ought  not 
to  declare  in  making  a  Constitution  that 
any  mode  of  use  is  to  be  paramount.  I 
admit  that  it  is  likely  that  irrigation  for 
a  dry  continent  like  this  is  likely  to  be  the 
paramount  use,  but  it  is  not  a  matter  for 
the  Constitution.  It  is  a  matter  for  the 
Federal  Parliament  to  decide  from  time  to 
time.  I  feel  that  I  should  not  be  justified 
after  this  long  debate  in  prolonging  it,  but, 
having  been  pressed  to  do  so  by  several  of 
those  who  are  in  favour  of  the  Federal 
Parliament  having  control  in  this  matter, 
I  shall  feel  bound  to  press  my  amendment 
to  a  division. 

Sir  George  Turneb. — Ought  we  not  to 
decide  Mr.  Symon's  amendment  first  % 

The  CHAIRMAN.— Honorable  mem- 
bers ought  to  confine  their  remarks  to 
the    amendment    before  the  Chair ;    but 
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I  find  that  it  is  extremely  difficult  to 
keep  honorable  members  strictly  to  the 
point. 

Mr.  BROWN  (Tasmania).— It  has  been 
my  misfortune  to  be  so  often  in  opposition 
to  my  honorable  and  learned  friend  (Mr. 
Higgins)   in  the  discussions  of  this  Con- 
vention, that  it  gives  me  a  peculiar  plea- 
sure to  say    that  on  this  occasion  I  am 
entirely    in    accord    with   him.     I    have 
listened  without  intervention  or  interrup- 
tion of  any   kind   to  the  very  prolonged 
debate   which    has    taken    place   on    this 
subject,   and  during  the  last  two  days  I 
have  asked  myself — not  for  the  first  time 
during  the  sittings  of  this  Convention  in 
Adelaide,     Sydney,     and     Melbourne  — 
whether  you,  sir,  were  not  presiding  over 
a  judicial  court,  in  which  a  case  exciting- 
very  widespread  interest  was  being  con- 
tended for  on  the  one  side  and  the  other, 
by  the  most  brilliant  members  of  the  Aus- 
tralian bar.    The  legal  technicalities  which 
have    been    brought     forward    have,    of 
course,    been   highly   interesting,    and    I 
would   like    to   say    that    especially    the 
speech  of  the  Attorney-General   for  Vic- 
toria  yesterday   was,   I  thought,   a  most 
valuable  contribution  to  the  debate.     It 
certainly  put  the  matter  before  us  in  a 
most  lucid  and  forcible  manner,  especially 
in  regard  to  its  legal  aspect,  which  has 
given  rise  to  so  much  discussion.     I  think 
I  must  take  exception  to  one  remark  of 
Mr.   Higgins  as  to  the  change  of  feeling 
since   1891.     I  think  there  has  been  no 
change  of  feeling  in  regard  to  the  point 
that   this  matter   should  be   left   to  the 
decision  of  the  Federal  Parliament,  but  a 
new   aspect   has   been  given  to  the  case 
by  the  springing  upon  us  of  the  claims 
of    South   Australia    as    to    the    naviga- 
bility of  the  Murray,  those  claims  having 
provoked  counter  claims  on  the   part   of 
New  South  Wales,  which  to  most  of  us 
seem  of  an  overwhelming  character,  as  to 
their  right    to    use    the   waters    of    the 
sources  of  the  Murray  for  irrigation  pur- 
poses.    These  claims  have  imported  into 
the   matter  a  very  much  larger  interest 
{Mr.  Brown 


than  there  could  possibly  have  been  on 
the    occasion    when     the    question    was 
discussed   in    1891.      But,    sir,    what    I 
wish    to   impress    upon    the  members  of 
this  Convention  more  especially  is  this — 
that,  as  has  been  said  on  more  than  one 
occasion  during  the  course  of  this  debat 
we  are  fighting  with  a  shadow,  and  it  wi 
be  far  better  for  the  general  principles 
be  left  for  the  Federal  Parliament  to  deal 
with,   giving  the  Parliament  the  powers 
which  we  can  give  to  them,  in  terms  sug- 
gested by  Mr.  Higgins,  but  not  attempting 
to  import  into  the  document  embodying 
this  Constitution  limitations  and  discrimi- 
nations which   are   so   dear  to  the  legal 
mind,  but  which  to  men  of  common  sense 
seem,  as  regards  a  matter  of  this  kind, 
altogether    unnecessary.      There    is     an- 
other   phase  of   the    question    which   is, 
I  think,  occasionally  lost   sight   of,    and 
that    is     that,    while    it     is     true    that 
the    colonies  of    New    South   Wales   and 
South    Australia    are    mainly   concerned 
in   this   matter,    yet    they    have    surely 
sufficient  confidence    that    the    decisions 
of  the   Parliament   will  be   such  as   will 
insure  right   and   justice  being  done   by 
the    members     for     those    states    which 
are    not   immediately   concerned    in   the 
matter.     It  is,  I  think,  obvious  to  every 
honorable    member    that    when    matters 
of   this   kind    come    before    the    Federal 
Parliament   they   will    be   dealt   with  as 
similar  matters   are    dealt   with    in   our 
local     Parliaments ;     members     not     im- 
mediately interested    have   no   particular 
motive  affecting  them  in  their  decisions, 
except  the  consideration  of  what  is  right 
and  just    between  the  parties  concerned. 
The  same  thing  will  happen  in  the  dis- 
cussions of  the  Federal  Parliament  we  are 
about  to  create.     I  think  that  our  friends 
from  South  Australia  should  trust  to   the 
sense  of  fairness  of  the  Federal  Parliament, 
and  I  am  sure  that  our  friends  from  New 
South  Wales  ought  to  be  equally  satisfied 
to  do  the  same. 

Mr.  Kingston. — That  is  what  we  want 
to  do. 
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Mr.  BROWN.— I  am  supporting  the 
proposition  of  Mr.  Higgins,  to  leave  the 
matter  to  be  decided  by  the  Federal 
Parliament,  so  as  not  to  prolong  our  dis- 
cussions on  limitations,  definitions,  and 
discriminations,  as  to  which  it  is  absolutely 
impossible  for  50  members  of  this  Conven- 
tion to  come  to  an  agreement.  I  think 
the  sooner  we  come  to  a  division  the 
better.  I  shall  be  glad  to  support  a  pro- 
position which  will  leave  it  entirely  for 
the  Federal  Parliament  to  deal  with  the 
matter;  and  I  take  leave  to  say  that 
I  think  they  will  deal  more  effectually  j 
with  it  than  we  can,  because  they  will 
have  before  them  all  the  facts  and  all 
the  interests  concerned,  which  we  have 
not  before  us.  I  trust,  therefore,  that, 
without  further  prolonging  the  dis- 
cussion, we  shall  come  to  a  decision 
upon  the  point.  I  say,  unhesitatingly, 
that  if  we  do  not  decide  it  on  the 
general  principle  which  I  have  indicated, 
I  shall  oppose  every  one  of  the  amend- 
ments which  have  been  suggested,  and  | 
do  all  I  can  to  have  them  rejected,  so 
as  to  leave  the  matter  as  it  stood  before 
Mr.  Gordon  introduced  sub-section  (31), 
which  has  been  so  much  objected  to. 
I  am  sure  that  that  will  be  much  the  safer 
and  better  way  of  dealing  with  the  whole 
matter. 

The  amendment  for  the  insertion  of 
the  words  "  without  limiting  sub-section 
(1)"  was  agreed  to  without  a  division. 

The  CHAIRMAN.— The  next  amend- 
ment is  that  of  Mr.  Higgins. 

Mr.  HIGGINS  (Victoria).— I  now  beg 
to  move  the  insertion,  after  the  word 
"The,"  of  my  amendment  AA,  which  is 
as  follows  : — 

adjustment  of  riparian  rights  as  between  states 
as  to  all  waters  which,  in  the  course  of  their 
flow  or  after  joining  other  waters,  touch  more 
than  one  state. 

Sir  GEORGE  TURNER  (Victoria).— I 
should  like   to  have   some  explanation  of 
the  meaning  of  these  words. 
[  33  ] 


Mr.  Kingston. — They  mean  referring 
the  whole  matter  to  the  Federal  Parlia- 
ment. 

Sir  GEORGE  TURNER.— I  do  not 
think  they  do.  If  the  amendment  is  a 
general  proposition  that  the  whole  ques- 
tion of  irrigation  and  navigation,  and  the 
rights  of  the  states  to  water,  shall  be  left 
to  the  Federal  Parliament,  I  shall  be  pre- 
pared to  support  it. 

Mr.  Higgins. — That  is  what  it  means. 

Sir  GEORGE  TURNER.— I  do  not  know 
that  the  insertion  of  these  words  will 
carry  out  that  meaning.  "  The  adjust- 
ment of  riparian  rights."  The  "adjust- 
ment " — what  does  that  mean? 

Mr.  Higgins. — You  have  a  declaration 
of  what  the  rights  are. 

Sir  GEORGE  TURNER.— The  honor- 
able member  assumes  that  certain  rights 
are  existing. 

Mr.  Higgins. — No. 

Sir  GEORGE  TURNER.— If  the  Fede- 
ral Parliament  is  to  adjust  them,  surely 
he  does. 

Mr.  Higgins. — No. 

Sir  GEORGE  TURNER.— If  you  say 
rights,  what  rights  do  you  mean  ? 

Mr.  Higgins. — Can  jou  suggest  a  better 
word? 

Mr.  O'Connor. — Mr.  Higgins  wants  to 
give  new  rights. 

Sir  GEORGE  TURNER.— If  it  is  sim- 
ply to  adjust  existing  rights  we  shall  be 
left  in  the  same  difficulty  as  we  are  in 
now,  because  New  South  Wales  claims  that 
she  has  all  the  rights,  and  that  South 
Australia  has  none  at  all,  whereas  South 
Australia  claims  that  she  has  certain 
rights.  "  Riparian  rights  "  here,  I  would 
urge,  mean  legal  rights  —  some  existing 
legal  rights — and  all  the  Federal  Parlia- 
ment will  have  power  to  do  will  be  to 
adjust  those  rights  between  two  conflicting 
states.  I  do  not  know  whether  the  Federal 
Parliament  is  the  proper  body  to  do  that. 
I  should  say  that  the  FederalJudicature  is 
the  proper  body.  But  it  seems  to  me  that 
these  words  will  not  give  South  Australia 
what  the  representatives  of   that  colony 
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think  they  are  going  to  get,  and  will  not 
give  what  I,  for  one,  desire  to  see  the 
Federal   Parliament  nave  power  to  give, 

if  it  is  to  have  any  power  at  all.  There 
is  no  question  here  about  navigation;  it 
is  simply  to  "adjust  riparian  rights. n 
Well,  so  far  as  I  can  recollect,  from  read- 
ing the  law  many  years  ago,  that  will  be 
an  extremely  limited  power,  which  will  l>o 
useless  to  South  Australia,  and,  to  my 
mind,  will  give  New  South  Wales  every- 
thing she  wants  if  she  has  the  legal  rights 
she  claims  to  have. 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  ask  whether  Mr.  Higgins 
would  consent  to  substitute  the  word 
"  rivers  "  for  "waters"?  I  have  some  doubt 
as  to  whether  the  Darling  will  come  in 
under  this. 

Mr.  Barton. — What  about  the  lakes  ? 

Mr.  GLYNN.— I  am  afraid  that  they 
would  not  come  in  under  this  amend- 
ment. We  are  anxious  about  them,  be- 
cause the  lakes  amount  to  a  six  months' 
flow  and  affect  the  navigation  of  the  river. 
About  six  months'  discharge  of  the  Darling 
finds  its  way  into  lakes,  and  would  not 
reach  South  Australia  at  all. 

Mr.  Higgins. — Would  not  the  word 
"  waters  "  cover  "  lakes  "  better  than  the 
word  "  rivers  "  1 

Mr.  GLYNN.— I  think  not. 

Mr.  Higgins. — Does  the  word  "rivers" 
include  lakes? 

Mr.  GLYNN.— The  word  "waters" 
would  not  include  the  waters  kept  back  in 
the  lakes  into  which  the  Darling  flows  at 
times. 

Mr.  Higgins. — I  understood  that  waters 
would  cover  the  whole  thing. 

Mr.  GLYNN. — Does  the  honorable 
member  think  that  the  flood  waters  of 
the  Darling,  which  find  their  way  into 
about  70  lakes,  and  would  be  impounded 
by  New  South  Wales,  would  come  under 
the  definition  of  this  clause  ? 

Mr.  Higgins.— Yes. 

Mr.  GLYNN. — I  have  a  doubt  about  it. 

Mr.  Higgins. — The  word  "rivers"  would 
be  less  wide  than  the  word  "waters." 
[Sir  George  Turner. 


Mr.  GLYNN. — I  simply  call  attention 
I  to  the  point  so  that  it  may  be  con- 
sidered. 

Mr.  BARTON  (New  South  Wales)— 
I  do  not  want  to  take  any  further  pint 
in  the  discussion,  but  it  may  be  of  interest 
to  honorable  members  to  learn  that  I  have 
received  a  communication  from  a  gentle- 
man whose  authority  we  all  value  (Mr. 
A.  Inglis  Clark),  in  the  shape  of  "Notes  on 
the  Proposal  to  provide  in  the  Constitution 
of  the  Commonwealth  of  Australia  for  the 
regulation  of  the  use  of  the  waters  of  the 
River  Murray  and  its  tributaries."  It  is 
a  highly  interesting  and  learned  state- 
ment, and,  without  expressing  any  opinion 
upon  it  myself,  I  propose  to  lay  it  on  the 
table. 

Mr.  DEAKIN  (Victoria).— Would  it 
not  be  the  most  convenient  course  to  take 
it  as  read,  so  that  it  may  go  straight  into 
Hansard  ? 

Mr.  Barton.  — I  do  not  want  to  make  it 
a  portion  of  any  remarks  of  mine  on  the 
subject,  because  I  have  not  sufficiently 
considered  it. 

Mr.  DEAKIN.— Then  I  will  take  the 
responsibility  of  it.  I  do  not  propose 
to  read  the  document,  but  would  ask  the 
Chairman's  ruling  on  the  quesion  whether 
it  may  be  taken  as  read,  so  that  Hansard 
may  publish  it  to-morrow? 

Mr.  BARTON  (New  South  Wales).— It 
has  been  suggested  to  me  that  the  paper 
should  be  laid  on  the  table  when  the  Con- 
vention resumes  its  sitting.  The  only 
difficulty  I  feel  about  it  is  that  some 
honorable  members  may  wish  to  make 
use  of  it  this  afternoon. 

Mr.  Deakin. — Is  there  any  objection  to 
the  paper  being  taken  as  read  1 

The  CHAIRMAN.— I  understand  that 
the  honorable  member  proposes  to  make  a 
speech  in  which,  instead  of  reading  the 
paper,  he  is  to  be  supposed  to  have  read 
it? 

Mr.  Deakin. — Exactly. 

Mr.  SYMON  (South  Australia).— I  ven- 
ture to  submit  that  that  would  be  a  very 
irregular  proceeding.      It  is  irregular  to 


Commonwealth  of 


[3  Feb.,  1898. J 


Australia  BilL 


515 


lay  any  expression  of  opinion  from  a  pri- 
vate individual,  however  distinguished  he 
may  be,  on  the  table,  and  the  only  way  in 
which  this  paper  could  properly  be  in- 
cluded in  our  debates  would  be  to  make  it 
a  part  of  a  speech.  We  should  then  have 
an  opportunity  of  considering  it.  To  put 
it  in  the  records  of  the  debates  in  a  silent 
manner  would  be  utterly  irregular,  and  it 
would  serve  no  useful  purpose  so  far  as 
the  present  discussion  is  concerned. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  would  like  to  take  your 
ruling,  Mr.  Chairman,  on  the  question  of 
whether  this  document  can  be  read  at 
all,  or  be  placed  on  the  table  of  the  House? 
If  it  can,  then  an  opportunity  is  afforded  to 
any  person  outside  to  practically  make  a 
speech  to  the  Convention.  Mr.  Clark  holds 
no  position  in  Australia  different  from  that 
of  others.  If  he  can  send  a  letter  to  the  Con- 
vention and  have  it  read,  what  is  to  prevent 
thousands  of  other  persons  from  doing  the 
same  thing  ?  To  permit  such  a  proceed- 
ing would  be  highly  inconvenient,  and  it 
would  also  be  contrary  to  the  practice  of 
Parliament.  It  is  not,  1  submit,  within  the 
power  of  an  honorable  member  to  read  a 
document  in  the  House  and  to  lay  it  on  the 
table,  unless  he  is  a  Minister  charged  with 
some  responsibility.  If  it  was,  we  know  the 
kind  of  documents  that  would  be  continu- 
ally read  in  the  House.  I  object  to  the  hon- 
orable member  even  reading  this  document. 

Mr.  BARTON  (New  South  Wales).— 
I  recognise  that  it  is  the  rule  of  Parlia- 
ment that  outside  persons  shall  not  be 
allowed  to  take  part  in  the  debates  of  Par- 
liament. That  is  a  rule  that  should  guide 
us.  Under  the  circumstances,  I  shall  not 
again  ask  to  have  this  document  laid  on 
the  table,  but  I  will  take  the  ordinary 
course  of  handing  it  to  the  press  at  the 
conclusion  of  the  sitting. 

The  CHAIRMAN.— The  question  before 
the  Chair  is  the  insertion  of  the  words  pro- 
posed by  Mr.  Higgins. 

Mr.  ISAACS  (Victoria).— While  fully 
appreciating  the  intention  of  the  honor- 
able member's  amendment,  I  would  point 


out  that  it  would  land  us  in  a  greater 
state  of  perplexity  than  we  are  in  at  the 
present  time.  First  of  all,  with  regard  to 
the  words  "adjustment  of  riparian  rights," 
when  an  arbitrator  is  called  in  to  settle 
accounts  between  conflicting  parties,  it  is 
assumed  that  their  rights  exist,  and  he  has 
to  adjust  matters  between  them. 

Mr.  Higgins. — What  words  would  you 
suggest  1 

Mr.  Symon. — Ascertainment  and  adjust- 
ment. 

Mr.  ISAACS.— I  think  that  the  honor- 
able member's  intention  would  be  expressed 
by  some  such  word  as  creation  or  deter- 
mination. 

Mr.  Higgins.  —  Determination  means 
that  the  rights  exist. 

Mr.  O'Connor. — Creation  is  the  proper 
word. 

Mr.  ISAACS. — Yes,  that  is  the  only  word 
which  would  make  the  thing  certain.  We 
might  say  "  creation  and  apportionment." 

Mr.  Barton. — We  have  to  be  sure  that 
this  is  not  an  attempt  to  give  rights. 

Mr.  ISAACS. — I  think  a  court  would 
be  loath  to  say  that  to  adjust  rights  means 
to  create  or  apportiou  rights.  Then  there 
is  another  difficulty.  The  amendment 
only  refers  to  waters  which,  in  the  course 
of  their  flow,  or  after  joining  other  waters, 
touch  more  than  one  state.  Now,  apply 
that  practically  to  the  Darling.  Does  the 
Darling  in  the  course  of  its  flow  touch 
more  than  one  state  1 

Mr.  Holder. — The  waters  touch  two 
states. 

Mr.  ISAACS.— Do  the  waters,  after 
joining  other  waters,  touch  more  than  one 
state  1  I  think  it  could  be  argued,  with 
more  or  less  success,  that  all  the  waters 
above  the  point  of  junction  would  be  out- 
side the  amendment.  Mr.  Glynn  pointed 
out  that  the  word  "  rivers  "  might  extend 
the  whole  length,  but  "  waters  after  joining- 
other  waters  "  refer  to  the  whole  flow  after 
the  waters  reach  a  certain  point. 

Mr.  Higgins. — This  is  a  question  of 
drafting.  If  we  approve  of  the  idea,  the 
Drafting  Committee  can  suggest  the  words. 
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Mr.  ISAACS. — Yes,  if  we  are  thoroughly 

seised  of  the  meaning  of  the  words.  I  am 
not  sure  that  the  vote  will  properly  show 
whether  we  are  all  of  the  same  mind. 

Mr.  KINGSTON  (South  Australia).— I 
am  quite  sure  that  T  am  representing  the 
views  of  my  fellow  delegates  when  I  say 
that  what  we  are  desirous  of  doing  is  to 
^•3ave  to  the  Federal  Parliament  the  full 
power  of  absolutely  determining  the  con- 
flicting rights  of  states  in  connexion  with 
these  rivers. 

Mr.  Higgins. — Claims. 

Mr.  KINGSTON.— Yes.  I  do  not  think 
it  departs  in  the  slightest  degree  from  the 
position  we  have  taken  up.  It  is  simply  a 
furtherance  of  the  suggestion  now  made, 
and,  at  the  least,  it  shows  that  the  repre- 
sentatives of  South  Australia  have  confi- 
dence in  the  justice  of  the  claims  they 
have  put  forward  when  they  are  prepared 
to  submit  them  to  the  final  arbitrament 
of  a  tribunal  in  which  New  South  Wales, 
in  the  natural  order  of  things,  will  be 
much  more  largely  represented  than  South 
Australia. 

Mr.  Reid. — Fancy  a  Parliament  settling 
a  point  of  law. 

Mr.  KINGSTON.— We  shall  make  a 
great  mistake  if,  in  the  Constitution  of 
our  Federal  Parliament,  we  omit  to  pro- 
vide a  facile  means  for  the  settlement  of 
disputes  which  now  agitate  the  people  of 
the  states. 

Mr.  Reid. — Very  facile,  no  doubt. 

Mr.  KINGSTON.— Weshould  be  leaving 
an  element  of  j  ossible  discord  and  dis- 
ruption if  we  did  not  do  that.  For  my  own 
part,  I  should  be  prepared  to  give  this 
power  in  the  fullest  possible  form.  The 
preceding  portion  of  the  clause  confers  on 
the  Federal  Parliament  the  power  to  legis- 
late, and  I  would  ask  honorable  members 
whether  they  see  any  objection  to  the  speci- 
fication of  the  subject  of  legislation  in  the 
following  erms  : — "Inter-stae  riparian 
differences  "  or  "  differences  between  states 
as  to  riparian  rights'"? 

Sir  George  Turner. — Riparian  "rights" 
is  a  bad  expression. 
[Mr.  Taaac*. 


Mr.  KINGSTON.—  Then  we  might  say 
"inter-state  riparian  differences." 

Mr.  Higgins. — Or  claims. 

Mr.  KINGSTON.  -Yes.  No  word  can 
be  suggested  that  South  Australia  would 
look  upon  as  too  large  for  the  purpose  of 
referring  this  matter  to  the  peaceful  solu- 
tion of  the  Federal  Parliament. 

Mr.  Symon. — Claims  would  be  better. 

Mr.  KINGSTON.— That  term  may  be 
larger.  The  position  will  then  be  that  there 
will  be  no  interference  until  there  is  a 
bond  fide  dispute.  When  there  is  a  dfe 
pute  as  to  the  rights  of  the  various  st 
with  reference  to  the  use  of  these  waters, 
there  will  be  a  tribunal  which  can  pro- 
perly and  finally  settle  it. 

Mr.  DEAKIN  (Victoria).— On  this  point, 
Mr.  Inglis  Clark's  paper  includes  a  refer- 
ence to  certain  United  States  authorities 
which  show  the  effect  of  a  power  in  the 
Constitution  of  the  United  States  identical 
with  a  power  we  have  already  adopted. 
Attaching  great  value  to  Mr.  Clark's 
opinion  on  this  matter,  let  me  read  a  part 
of  the  paper. 

Mr.  Carton. — The  authorities,  at  any 
rate,  might  be  cited. 

Mr.  DEAKIN.— Mr.  Clark  says— 

The  Draft  Bill  to  constitute  the  Common- 
wealth of  Australia  expressly  provides  that  the 
judicial  power  of  the  Commonwealth  shall  ex- 
I  tend  "to  all  matters  between  states"  ;  and  it 
has  been  decided  by  the  Supreme  Court  of  the 
United  States  of  America  that,  under  the  pro- 
vision of  the  Constitution  of  that  country,  which 
extends  the  power  of  the  FederalJudiciary  to 
"  controversies  between  two  or  more  states," 
cne  state  may  file  a  bill  in  equity  against 
another  state  to  determine  the  question  of  a 
disputed  boundary  {Rhode  Island  v.  Massa- 
chusetts, 12  Peters  657).  And  if  the  Federal 
Judiciary  of  the  Commonwealth  of  Australia 
will  have  the  like  power  to  determine 
a  question  of  a  disputed  boundary  between 
two  states,  it  must,  as  a  logical  sequence, 
have  jurisdiction  of  the  question  whether  any 
portion  of  the  territory  within  the  boundary  of 
one  state  is  to  be  deprived  of  all  that  makes 
that  territory  valuable  by  the  aggressive  legis- 
lation of  another  state.  The  riparian  rights  of 
the  owners  of  land  abutting  on  the  River 
Murray,  in  the  colony  of  South  Australia,  are 
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rights  of  property  in  South  Australia,  and  if 
those  rights  shall  be  infringed  by  any  private 
person  or  any  public  body  professing  to  act  un- 
der colour  of  the  authority  of  an  Act  of  the 
Legislature  of  New  South  Wales,  when  both 
colonies  are  constituent  parts  of  the  Common- 
wealth of  Australia,  the,  citizen  of  South  Aus- 
tralia whose  riparian  right  has  been  violated 
will  have  a  remedy  in  the  federal  courts 
of  the  Commonwealth,  either  for  damages 
or  for  a  writ  of  injunction  to  restrain 
the  continuance  of  the  injury,  or  for  both. 
As  a  direct  authority  upon  this  point,  I  may 
refer  to  the  case  of  the  Holyoke  Water  Power 
Company  v.  Connecticut  River  Company,  which 
was  decided  in  the  United  States  in  the  year 
1884  (22  Elatehford,  131).  In  that  case  the 
Legislature  of  Connecticut  had  authorized  the 
Connecticut  River  Company  to  raise  their 
existing  dam  across  the  River  in  Connecticut 
to  improve  the  navigation,  and  also  maintain 
the  water  power  of  the  company.  The  Con- 
necticut River  Company's  dam  was  about  16 
miles  below  the  dam  and  factories  belonging  to 
the  Holyoke  Water  Power  Company  in  Massa- 
chusetts, and  the  Connecticut  River  Company 
proposed  to  raise  its  dam  in  Connecticut  so  high 
that  it  would  cause  a  diminution  in  the  fall  of 
the  river  above  the  dam  for  six  or  seven  months 
in  the  year,  to  the  detriment  of  Holyoke  Com- 
pany, and  the  Holyoke  Company  tiled  a  bill  in 
equity  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Connecticut,  praying 
for  an  injunction  restraining  the  Connecticut 
River  Company  from  raising  their  dam  to  the 
proposed  height.  The  court  granted  the  injunc- 
tion. 

The  concluding  portion  of  the  judgment 
of  Judge  Shipman  is  quoted,  but  I  will 
not  read  it.     Then  Mr.  Clark  says — 

The  same  principle  of  inter-state  law  was 
enunciated  and  applied  by  Treat,  J.,  in  the 
case  of  Butz  v.  City  of  St.  Louis  (7  Fed.  Rep., 

438).     .  

The  consideration  of  this  subject  in  the  light 
of  judicial  decisions  upon  it  in  America  has 
directed  my  attention  to  the  omission  in  the 
Draft  Bill  to  constitute  the  Commonwealth  of 
Australia,  of  the  provision  in  the  Constitution 
of  the  United  States  which  extends  the  juris- 
diction of  the  Federal  Judiciary  to  controver- 
saries  between  citizens  of  different  states. 

I  will  not  read  the  whole  of  this,  but  I 
will  read  the  concluding  paragraph,  which 
is  a  follows: — 

In  regard  to  the  particular  question  of  the 
riparian  rights  of  two  or  more  states  in  relation 


to  the  same  river,  the  states  concerned  could 
at  any  time  refer  the  question  to  the  Federal 
Parliament  for  legislative  action  upon  it  under 
sub-section  (35)  of  section  52,  and  in  the 
meantime  the  separate  states  could  pass 
such  local  legislation  as  might  be  bene- 
ficial to  their  own  citizens  without  affect- 
ing injuriously  the  riparian  proprietors  of 
other  states.  But  if  the  whole  subject  is 
transferred  to  the  Federal  Parliament  in  the 
Constitution,  the  Legislatures  of  the  several 
states  may  find  themselves  deprived  of  all  such 
power,  to  the  detriment  of  their  local  indus- 
tries and  local  supplies  of  water  for  purely 
domestic  purposes.  Under  this  aspect  of  the 
question,  the  colonies  of  South  Australia  and 
Victoria  may  discover  that  they  have  as  much 
interest  as  New  South  Wales  in  refraining 
from  granting  to  the  Federal  Parliament  exclu- 
sive jurisdiction  on  the  subject  in  the  Constitu- 
tion. 

Mr.  Kingston. — This  is  not  exclusive 
jurisdiction. 

Mr.  GLYNN  (South  Australia).  —  I 
would  ask  my  honorable  friend  (Mr.  Hig- 
gins)  if  he  would  consent  to  the  substitu- 
tion of  the  word  "  claims  "  for  "  rights  "  1 

Mr.  Higgixs. — Yes. 

Mr.  GLYNN. — I  would  also  ask  the 
honorable  member  if  he  would  consent  to 
the  insertion  of  the  words  "  of  rivers " 
after  "  waters  "  1 

Mr.  Higgins. — Is  it  not  enough  to  settle 
the  principle  of  leaving  the  whole  thing 
to  the  Federal  Parliament  now?  There 
will  be  time  afterwards  to  have  the  exact 
drafting  settled. 

Mr.  Wise. — In  order  to  leave  it  to  the 
Federal  Parliament,  you  must  vote  against 
every  one  of  these  amendments. 

Mr.  GLYNN. — At  all  events,  by  the 
substitution  I  suggest  of  "claims"  for 
"  rights,"  I  think  you  will  have  a  more 
emphatic  declaration  of  what  is  intended, 
and  it  will  be  a  guide  to  the  draftsman. 

Mr.  HIGGINS  (Victoria).— I  think  that 
"  claims  "  is  a  better  term  than  "  rights  " ; 
and,  with  the  leave  of  the  committee,  I 
will  amend  my  amendment  by  substi- 
tuting "claims"  for  "rights." 

Mr.  Wise. — Is  this  an  admission  from 
South  Australia  that  they  have  no  rights 
at  present  ? 
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Mr.  Higgins'  amendment  was  amended 
accordingly. 

Mr.  SYMON  (South  Australia).— I  would 
ask  the  honorable  member  (Mr.  Higgins)  if 
he  would  have  any  objection  to  insert, 
after  the  word  "touch,"  the  words  "or 
would,  but  for  interference  or  obstruc- 
tion, touch"?  (Laughter.)  My  honorable 
friends  from  New  South  Wales  laugh. 

Mr.  Wise. — We  are  only  astonished  at 
your  modesty. 

Mr.  SYMON.— What  I  want  is  to  pre- 
vent the  possibility  of  interference  with 
the  waters  that  will  keep  them  from 
touching  or  coming  into  our  colony.  I 
am  not  going  to  move  an  amendment,  but 
I  would  submit  this  alteration  for  my 
honorable  friend's  (Mr.  Higgins')  con- 
sideration. 

Mr.  RETD  (New  South  Wales).— I  only 
desire  to  say,  before  a  division  is  taken, 
I  that  I  think  this  is  a  most  objectionable 
attempt  to  take  away  from  the  Federal 
Court  the  decision  of  legal  rights  as  affect- 
.  ing  different  states,  and  to  transfer  it  to  a 
political  tribunal,  the  Federal  Parliament. 

Question — That  there  be  inserted  in 
Mr.  Isaacs'  proposed  new  sub-section,  after 
the  word  "  The,"  the  words  "adjustment 
of  riparian  claims  as  between  states  as  to 
all  waters  which,  in  the  course  of  their  flow 
or  after  joining  other  waters,  touch  more 
than  one  state  " — put. 

The  committee  divided — 


Ayes 
Noes 


18 
26 


Majority  against  the  amendment  8 


Ayes. 


Berry,  Sir  G. 
Braddon,  Sir  E.  N.  C. 
Brown,  N.  J. 
Cockburn,  Dr.  J.  A. 
Dobson,  H. 
Downer,  Sir  J.  W. 
Glynn,  P.  M. 
Gordon,  J.  H. 
Grant,  C.  H. 
Henning,  A.  H. 


Holder,  F.  W. 
Howe,  J.  H. 
Kingston,  C.  C. 
Lee  Steere,  Sir  J. 
Solomon,  V.  L. 
Symon,  J.  H. 
Trenwith,  W.  A. 

Teller. 
Higgins,  H.  B. 


G. 


Abbott,  Sir  J.  P. 
Barton,  E. 
,H. 
Carruthers,  J.  H. 
Deakin,  A. 
Fori  est,  Sir  J. 
Eraser,  S. 
Fysh,  Sir  P.  0. 
Hackett,  J.  \V. 
Bassell,  A.  Y. 
James,  W.  H. 
Leake,  G. 
Lewis,  N.  E. 
Lyne,  W.  J. 

Aye. 


Noes. 

McMillan,  W. 
Moore,  W. 
O'Connor,  R.  E. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
JReid,  Q.  H. 
Turner,  Sir  G. 
Venn,  H.  W. 
Walker,  J.  T. 
Wise,  B.  R. 
Zeal,  Sir  W.  A. 

Teller. 
Isaacs,  I.  A. 

Pair. 

No. 

Clarke,  M.  J. 


Henry,  J. 

Question  so  resolved  in  the  negative. 

Mr.  GLYNN  (South  Australia).— I 
would  ask  Mr.  Isaacs  if  he  would  agree 
to  strike  out  the  word  "  several "  before 
"  states  "  1  As  the  sub-section  reads  now,  it 
relates  to  "  trade  and  commerce  with  other 
countries  or  among  the  several  states." 
That  might  be  a  limitation,  because  the 
Murray  and  the  Darling  are  not  rivers 
with  trade  and  commerce  amongst  several 
states. 

Mr.  Isaacs. — I  am  keeping  to  the  words 
of  the  first  sub-section  of  clause  52. 

Mr.  GLYNN. — The  honorable  member 
knows  that  the  American  decisions  refer 
to  commerce  between  two  states.  What 
I  am  afraid  of  is  that  the  terms  of  the 
clause  are  too  wide. 

Mr.  Isaacs. — I  think  it  should  be  left 
as  it  is,  to  keep  it  in  harmony  with  sub- 
section (1)  of  clause  52. 

Mr.  GLYNN.— If  the  honorable  mem- 
ber is  satisfied,  I  have  no  desire  to  move 
an  amendment.  I  would,  however,  make 
another  suggestion  with  regard  to  the  use 
of  the  words  "  other  countries."  It  has 
been  said  by  the  representatives  of  New 
South  Wales  that  this  will  give  the  Federal 
Parliament  power  over  rivers  whose  source 
and  discharge  are  in  one  state ;  such  rivers 
are  not  touched  in  America. 

Mr.  Isaacs. — Yes,  they  are. 

Mr.  GLYNN. — They  are  so  far  as 
regards   the   provision  with  reference  to 
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freedom  of  trade  and  commerce  ;  but  do 
the  decisions  authorize  improvements  on 
these  rivers  ? 

Mr.  Isaacs. — Yes,  just  the  same. 

Mr.  GLYNN.— At  all  events,  this  is  a 
very  strong  objection  urged  by  the  repre- 
sentatives of  New  South  Wales  to  the 
amendment. 

Mr.  Isaacs. — That  also  follows  the 
words  of  sub-section  (1)  of  clause  52. 

An  Honorable  Member. — Are  you 
fighting  for  New  South  Wales  now  1 

Mr.  GLYNN.— I  am  fighting  with 
regard  to  a  thing  which  we  do  not  care 
about.  I  wish  to  conciliate  New  South 
Wales  to  some  extent  if  possible.  We 
do  not  want  control  over  rivers  whose 
source  and  discharge  are  altogether  in 
one  colony,  and  if  this  would  affect  the 
vote  of  New  South  Wales,  I,  for  one, 
would  consent  to  the  elision  of  these 
words,  and  make  the  amendment  cover 
only  rivers  which  flow  into  or  through 
more  than  one  state. 

Sir  GEORGE  TURNER  (Victoria).— 
I  desire  to  move  an  amendment  in  the 
last  three  lines  of  the  proposed  amend- 
ment of  Mr.  Isaacs.  The  first  portion  of 
that  amendment  gives  jurisdiction  with 
regard  to  the  navigability  of  rivers,  and 
then,  for  the  purpose  of  putting  con- 
servation and  irrigation  in  the  forefront, 
it  declares  that  the  state  is  nut  to 
be  prevented  from  using  the  waters 
for  those  purposes.  Then  it  has  this 
further  limitation  upon  that  —  it  is  to 
be  to  such  an  extent  as,  in  the  opinion  of 
the  Inter-State  Commission,  is  not  unjust 
or  unreasonable,  having  regard  to  the  needs 
and  requirements  of  any  other  state  for 
such  purpose.  Now,  my  great  difficulty  with 
regard  to  that  is  this  :  I  desire  that,  if  it 
be  at  all  possible,  irrigation  and  conserva- 
tion shall  be  taken  into  consideration  by 
the  Federal- Parliament  when  dealing  with 
this  subject  above  the  mere  question  of 
navigation ;  but  I  do  not  desire  to  leave 
any  doubt  in  the  minds  of  those  who  are 
about  to  expend  money  on  irrigation  works 
as  to  what   may  become  of  those  works 


afterwards,  and,  as  the  amendment  stands, 
the  question  could  not  be  decided  until 
after  the  money  had  been  expended. 

Mr.  Kingston. — Yes,  it  could. 

Sir  GEORGE  TURNER.— No,  the  work 
would  have  to  be  done,  and  then  the 
question  would  be  raised  as  to  whether 
the  taking  out  of  the  water,  in  conse- 
quence of  that  work,  was  unjust  or 
unreasonable.  Now,  with  that  doubt 
staring  a  man  in  the  face,  no  one  would 
attempt  to  expend  any  money,  and  the 
result  is  that  you  stop  altogether  any 
schemes  of  conservation  or  irrigation  in 
New  South  Wales.  If  we  can  get,  by 
some  means,  finality  in  the  matter,  then 
the  persons  who  expend  their  money  will 
know  that,  having  expended  it,  they  can- 
not be  interfered  with.  I  desire  to  obtain 
that  if  it  is  at  all  possible.  I  am  per- 
fectly prepared,  for  one,  to  trust  the 
Federal  Parliament  to  carry  out  properly 
the  protection  given  in  this  clause  ;  that 
there  shall  be  navigability  of  the  rivers,  but 
that  that  navigability  is  to  be  subservient, 
wherever  possible,  to  conservation  and  irri- 
gation ;  and  I  want  to  give  certainty  to 
those  who  expend  their  money  for  irriga- 
tion purposes. 

Mr.  Holder. — Certainty  to  those  in 
New  South  Wales ;  and  uncertainty  to 
those  in  South  Australia.  That  is  the 
effect  of  it. 

Sir  GEORGE  TURNER.— The  honor- 
able member  does  not  know  what  I  am 
about  to  propose.  I  propose  to  so  alter 
this  clause  as  to  leave  absolute  power  to 
the  Federal  Parliament  to  deal  with  the 
matter  before  the  expenditure  of  money. 
Of  course,  I  know  this  will  not  be  palatable 
to  New  South  Wales,  because  they  claim 
that  they  ought  not  to  submit  to  the 
jurisdiction  of  the  Federal  Parliament. 
But,  for  my  own  part,  I  think  that  we  all 
ought  to  submit  as  far  as  we'  possibly  can 
to  that  jurisdiction. 

Mr.  Reid. — There  is  a  great  difference 
between  the  Federal  Court  and  the  Fede- 
ral Parliament. 
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Sir  GEORGE  TURNER. —  The  case 
would  be  one  for  the  Federal  ( Jourt  if  you 
had  to  decide  existing  legal  rights,  but  I 
want  to  go  further  than  that.  Of  course, 
I  can  understand  that  my  honorable 
friends  from  New  South  Wales  say  that 
they  have  the  rights. 

Mr.  Barton.  —  You  want  to  confer 
y  rights. 

Sir  GEORGE  TURNER.  -If  the  rights 
do  not  now  exist,  I  want  to  give  this  holy, 
whom  the  leader  of  the  Convention  has 
told  us,  on  more  than  one  occasion,  we 
ought  to  trust,  the  power  of  conferring 
these  lights. 

Mr.  Reid. — By  taking  them  from  us. 
|       Sir  GEORGE    TURNER.— If   it   is  in 
^  the  interests  of  the  whole  Commonwealth. 

Mr.  Barton. — We  quite  understand  you. 

Sir  GEORGE  TURNER.— I  have  no 
doubt  that  you  understand  me.  I  do  not 
want  to  conceal  my  object;  but  in  dealing 
with  these  rights  you  must  keep  conser- 
vation and  irrigation  in  the  foreground, 
and  navigation  in  the  background.  I  pro- 
pose to  amend  Mr.  Isaacs'  proposal,  so 
that  the  latter  part  of  it  will  read  as 
follows  : — 

But  so  that  no  state  shall  be  prevented  from 
using  any  of  the  waters  of  such  rivers  for  the 
purposes  of  conservation  and  irrigation  to  such 
extent  as  Parliament,  having  regard  to  the 
needs  and  requirements  of  all  the  states  for 
such  purposes,  may  by  Act  declare. 

So  that  we  will  then  leave  it  to  the  Fede- 
ral Parliament  to  have  this  jurisdiction. 
They  are  to  deal  with  navigation,  but  they 
are  always  to  keep  in  mind,  when  dealing 
with  that  subject,  the  questions  of  conser- 
vation and  irrigation.  And,  in  dealing 
with  the  questions  of  conservation  and 
irrigation — in  giving  the  necessary  powers 
to  take  water  for  those  purposes — they 
must  have  regard  to  all  the  other  states. 

Mr.  Lyne. — -You  are  proposing  to  do 
what  we  have  been  fighting  all  along  not 
to  do. 

Sir  GEORGE  TURNER. -No,  I  think 
this  is  a  modification  of  what  the  honor- 
able member  and  his  friends  have  opposed. 
[Sir  Geor<je  Turner. 


The  honorable  member  and  his  friends 
are  against  giving  any  power  whatever  to 
the  Federal  Parliament.  That  is,  of  course, 
what  they  are  fighting  against.  I  desire 
to  give  the  power  to  the  Federal  Parlia- 
ment with  this  limitation:  That  they  must 
not  deal  with  navigation  to  the  detriment 
of  conservation  and  irrigation.  That  is  the 
argument.  I  am  not  endeavouring  to  put 
the  case  for  Xew  South  Wales,  and  the 
representatives  of  that  colony  will  probably 
vote  against  my  amendment,  but  I  desire 
the  Parliament  to  protect  the  people  of 
New  South  Wales  and  the  people  of 
Victoria  also,  and  that  the  Parliament 
shall  have  a  direction  given  to  them  by 
this  Constitution  that  their  first  care  is  to 
be  conservation  and  irrigation,  and  their 
next  care  navigation. 

Mr.  Lyne. — You  are  taking  away  our 
present  state  powers  altogether. 

Sir  GEORGE  TURNER.— As  soon  as 
the  Federal  Parliament  legislated  by 
virtue  of  this  provision,  no  doubt  state 
powers  would  have  to  be  modified,  and 
some  of  them  would  be  taken  away.  Well, 
state  powers  have  to  be  taken  away  with 
regard  to  many  matters,  if  we  are  to  have 
a  true  federation.  If  we  are  to  have 
federation,  and  the  states  are  to  retain 
all  their  powers,  our  federation  will  be  of 
very  little  use  indeed.  The  question  as 
to  whether  this  should  be  another  power 
for  the  Federal  Parliament  to  deal  with 
is  a  question  for  this  Convention  to  decide. 
I  trust  that  we  shall  give  this  power  to 
the  Federation,  but,  until  it  is  so  given 
and  until  the  Federal  Parliament  legis- 
lates on  the  subject,  the  states 
will  continue  to  deal  with  their  irrigation 
and  conservation  schemes  as  they  think 
fit.  If  the  Federal  Parliament  does 
once  legislate  on  the  subject,  then  the 
rights  of  the  state  Parliaments  to  legis- 
late on  it  will  probably  be  gone.  But  in 
that  federal  legislation  I  feel  perfectly  cer- 
tain existing  rights  will  be  preserved.  I 
am  sure  that  if  we  were  sitting  as  a 
Federal  Parliament  instead  of  as  a  Con- 
vention,  and  legislating  on  ,the    subject,. 
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we  would  say  with  regard  to  whatever 
the  states  had  done  up  to  the  time  we 
passed  our  legislation  —  "  We  will  take 
good  care  to  protect  the  interests  of  the 
states."  I  put  in  my  amendment  the 
words  "  may  by  Act  declare,"  because  if 
it  were  a  mere  resolution  it  might  be  re- 
scinded at  any  time,  but  if  it  has  to  be 
done  by  an  Act  of  Parliament,  then  the 
persons  who  act  by  virtue  of  that  legal 
enactment  will  know  that  any  change  can 
only  be  made  by  another  Act  of  Parliament, 
and  the  Federal  Parliament,  in  passing  an 
amending  or  repealing  Act,  will,  of  course, 
do  justice  to  all. 

Mr.  BARTON  (New  South  Wales).— I 
think  there  is  a  root  objection  in  principle 
to  this  amendment,  which  objection  ought 
to  claim  the  consent  of  every  member  of 
the  Convention,  with  every  respect  to  my 
right  honorable  friend.  And  it  is  this — 
this  is  a  proposal  to  make  the  second  part 
of  Mr.  Isaacs'  amendment  read  as  fol- 
lows : — 

so  that  no  state  shall  be  prevented  from 
using  any  of  the  waters  of  such  rivers  for  the 
purposes  of  conservation  and  irrigation  to  such 
extent  as  Parliament,  having  regard  to  the  needs 
and  requirements  of  all  the  states  for  such  pur- 
poses, may  by  Act  declare. 

Mr.  Howe. — That  is  reasonable. 

Mr.  BARTON.— The  first  thing  that 
strikes  a  reasonable  mind  about  a  pro- 
posal of  this  kind,  is  what  is  the  real  dis- 
tinction between  the  functions  of  Parlia- 
ment and  the  functions  of  the  High  Court 
which  we  are  creating  ?  A  declaration  of 
rights  between  people  is  for  the  High  Court 
to  make,  but  if  you  w7ant  to  create  or  con- 
fer new  rights,  that  is  a  thing  for  Parlia- 
ment to  do.  But  it  is  not  for  Parliament 
to  create  or  confer  new  rights  that  were 
non-existent  at  the  time  of  federation, 
there  being  then  no  legal  right  for  Parlia- 
ment to  take  hold  of.  Yet  the  amendment 
amounts  to  an  attempt  to  enable  Parlia- 
ment to  make  a  declaration  by  Act— that 
certain  things  are  rights  which  were  not 
rights  at  the  time  of  federation.  That  is 
an  attempt  to  enable  Parliament  to  declare 
what  is  not  true. 


Sir    Edward    Braddon.  —  What    new 

rights  1 

Mr.  BARTON.— The  right  to  determine 
that  a  state  having,  at  the  time  of  federa- 
tion, the  use  and  control  of  certain  water 
is  to  be  limited  in  the  use  and  control  of 
that  water.  There  is  to  be  a  power  given 
to  Parliament  to  limit  the  exercise  of  that 
right.  If  disputes  arise  as  to  rights 
between  states,  those  are  matters  of  law, 
which  ought  to  be  determined  by  the 
Federal  High  Court.  If  you  go  outside- 
that,  and  give  Parliament  any  right 
by  legislation  to  declare  matters  to  be 
rights  which  at  the  time  of  federation 
were  not  rights,  you  are  mispreseribing 
the  process  of  federal  legislation,  because 
you  give  the  Parliament  power  to  declare 
rights  over  property  which  rights  did  not 
exist  at  the  time  of  federation.  If  there  is 
to  be  any  determination  as  to  the  rights  of 
South  Australia.  New  South  Wales,  and 
Victoria,  as  they  exist  at  the  time  of 
federation,  there  is  one  tribunal,  and  one 
only,  to  decide  them,  that  is  the  court  con- 
stituted for  the  very  purpose  of  deter- 
mining them — the  Federal  High  Court.; 
If  there  is  to  be  any  departure  from  that, 
let  this  amendment  be  distinct  on  its  face. 
Don't  let  the  amendment  talk  about  Par- 
liament declaring  the  extent  to  which 
water  may  be  used,  because  that  very 
declaration  is  the  creation  of  a  right  in 
somebody  who  did  not  possess  it  at  the 
time  of  federation.  What  is  the  use  of 
endeavouring,  by  cloaking  over  the  object 
with  words,  to  give  Parliament  the  right 
to  make  an  enactment  altering  rights  that 
existed  at  the  time  of  federation'?  The  whole 
ching  would  be  a  process  which  we  did  not 
contemplate,  and  which  our  constituents 
did  not  contemplate  when  they  sent  us 
into  this  Convention.  We  were  sent  here 
for  no  such  purpose  as  that  of  giving 
Parliament  the  right  to  make  such  a 
declaration,  and  at  the  same  time  alter 
the  rights  of  the  states  as  they  exist  at  the 
time  of  federation.  There  is  a  distinct 
objection  in  principle,  which  every  one  of 
us  ought  to  raise — the  objection  to  this 


S22 


Commonwealth  of 


[3  Feb.,  1898.] 


Australia  Bill. 


manner  of  endeavouring  to  settle  this 
dispute  by  conferring  more  rights  on  the 
Federation.  I  do  not  want  to  enter  into 
other  aspects  of  the  question — into  the 
provincial  dispute — but  this  is  not  a  con- 
stitutional thing  to  do,  or  a  piece  of  work 
which  we  can  at  any  time  be  proud  of,  in 
making  this  Constitution. 

Mr.  SYMON  (South  Australia).— In  the 
interests  of  South  Australia,  I  also  object 
to  this  amendment.  Its  effect  is  to  declare 
that  no  state  irrigation  shall  take  place 
without  a  Federal  Act  of  Parliament  being 
first  obtained.  That  is  the  effect  of  the 
amendment.  We  in  South  Australia  could 
not  use  one  drop  of  water  from  these 
rivers  without  being  obliged  to  go  to 
the  Federal  Parliament  for  legislation  to 
enable  us  to  do  so.  I  venture  to  prefer 
Mr.  Isaacs'  amendment.  The  difference 
between  Sir  George  Turner's  and  Mr. 
Isaacs'  amendment  is  this — that  my  hon- 
orable friend  (Mr.  Isaacs)  says  that 
to  every  state  shall  be  continued  the 
power  of  dealing  with  its  own  irrigation. 
But  the  abuse  of  that  power,  that  is,  the 
unreasonable  or  unjust  use  of  the  water, 
might  be  liable  to  be  restrained  by  the 
Federal  Parliament,  the  Inter-State  Com- 
mission, or  the  High  Court,  as  it  might  be. 
The  amendment  suggested  by  the  Right 
Hon.  Sir  George  Turner  is  that  no  state 
shall  be  allowed  to  use  the  waters  of  these 
streams  for  irrigation  if,  on  the  pretext  of 
affecting  their  navigability,  the  question 
should  be  remitted  to  the  Federal  Parlia- 
ment. 

Mr.  Isaacs.  —  Would  my  honorable 
friend's  difficulty  be  met  by  an  amend- 
ment of  this  kind — "  so  that  no  state  shall 
be  prevented  from  taking  any  of  the 
waters  of  such  rivers  for  works  of  irriga- 
tion and  conservation  except  to  such  an 
extent  as  the  Parliament,  having  regard  to 
such  considerations,  may  declare  to  be  un- 
just or  unreasonable'"? 

Mr.    SYMON.— I    do   not   think   that 

would  meet  the  difficulty.     I   think   the 

intention  that   my  honorable  friend   has 

in  view    is   clear   enough    from    his   own 

\Mr.  Barton. 


amendment.  He  does  not  want  to  inter- 
fere, and  we  do  not  want  to  interfere,  with 
the  power  of  the  state  to  deal  with  its  own 
internal  irrigation.  But  if  there  is  an 
excess  of  that  user  which  will  interfere 
with  navigability,  he  says  remit  that  for 
settlement  either  to  the  Federal  Parlia- 
ment or  the  Inter-State  Commission.  My 
right  honorable  friend  (Sir  George  Turner) 
says  "  I  go  beyond  that.  I  say  that  no 
state  is  to  use  the  water,  the  user  of  which 
may  interfere  with  navigability,  without  a 
Federal  Act  of  Parliament." 

Sir  George  Turner. — No;  I  said  exactly 
the  reverse.  The  state  will  go  on  using  the 
water  until  the  Federal  Parliament  choose 
to  legislate  by  virtue  of  this  clause. 

Mr.  SYMON.— I  do  not  see  the  differ- 
ence. Without  the  thing  being  unreason- 
able or  unjust,  the  Federal  Parliament 
might  interfere  ;  it  might  be  made  a  party 
question,  and  the  Federal  Parliament  might 
step  in  and  take  out  of  the  hands  of  the 
state  the  power  of  saying  water  is  required 
for  irrigation.  South  Australia  might  have 
to  establish  irrigation  colonies,  and  she 
ought  not  to  be  liable  to  be  put  in  that 
position.  There  are  modifications  which 
I  think  might  be  suggested  in  the  amend- 
ment of  the  honorable  member  (Mr. 
Isaacs),  but  I  think,  with  great  respect, 
that  my  right  honorable  friend's  sugges- 
tion really  makes  the  matter  worse. 

The  amendment  that  the  words  "  Inter- 
State  Commission "  be  omitted,  with  the 
view  to  insert  the  word  "  Parliament,"  was 
negatived. 

Mr.  SYMON. — I  beg  to  move  that  aftei 
the  word  "  the,"  before  the  words  "  Inter- 
State  Commission,"  the  following  word  be 
inserted  : 

The  CHAIRMAN.  — It  is  too  late, 
because  it  has  been  resolved  that  these 
words  shall  stand  part  of  the  question. 

Mr.  SYMON. — I  thought  the  words  we 
voted  upon  were  "  as  in  the  opinion  of." 

The  CHAIRMAN.— No  ;  I  put  the 
question  quite  clearly  and  distinctly. 

Mr.  Symon. — I  thought  we  were  deal- 
ing  with  the  matter  so  as  to  allow  the 
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introduction  of    the   words   proposed   by 
the  Right  Hon.  Sir  George  Turner. 

The  CHAIRMAN.— The  honorable  mem- 
ber spoke  against  that,  and  cried  "No" 
against  it.  It  was  carried  that  the  words 
stand  part  of  the  question. 

Mr.  SYMON.— I  was  certainly  under  a 
misapprehension  as  to  our  adopting  the 
principle  of  the  Inter- State  Commission. 
The  result  will  be  that,  owing  to  a  mis- 
apprehension, I  will  now  be  obliged  to  vote 
against  the  whole  thing.  I  do  not  wish 
to  be  put  in  that  position.  I  object  to 
the  Inter- State  Commission,  and  I  cer- 
tainly did  not  understand  that  wTe  were 
adopting  the  principle  of  an  Inter  State 
Commission. 

The  CHAIRMAN.— I  put  the  words 
quite  clearly,  and  read  them  out  distinctly, 
and  no  amendment  can  be  moved,  unless 
it  comes  after  the  word  "  unreasonable." 
If  no  further  amendment  be  moved,  I  shall 
put  the  sub-section  as  amended. 

Mr.  ISAACS. — I  understand  that  the 
honorable  member  (Mr.  Symon)  wishes  to 
move  for  the  insertion  of  some  other  body 
than  the  Inter- State  Commission, 

Mr.  Symon. — The  Federal  Parliament. 
Mr.  ISAACS.— This  is  only,  I  under- 
stand, to  give  an  intimation  to  the  Drafting 
Committee.  Could  not  an  amendment  be 
put  in  this  way:  To  insert  words  after  the 
word  "unreasonable"?  It  would  then  read 
"as  in  the  opinion  of  the  Inter-State  Com- 
mission is  not  unjust  or  unreasonable," 
and  if  my  honorable  friend  wishes  to  do 
so,  although  it  will  be  clumsy,  he  could 
move  the  insertion  of  these  words  "  or  in 
the  opinion  of  the  Federal  Parliament." 

Mr.  SYMON  (South  Australia).— I  will 
accept  the  suggestion  of  the  honorable 
member,  because  I  wish  to  facilitate  the 
honorable  member  in  bringing  on  his  mo- 
tion for  a  division.  I  will  move  the  words 
he  proposes,  with  a  view  afterwards  of 
their  being  licked  into  proper  shape.  I 
beg  to  move — 

That  after  the  word  "unreasonable"  the 
following  words   be   inserted: — "or  as  in  the 


opinion  of    the    Parliament   is   not   unjust    or 
unreasonable." 

Mr.  BARTON  (New  South  Wales).— Do 
I  understand  the  honorable  member  (Mr. 
Symon)  that  his  real  wish  is  to  substitute 
the  discretion  of  the  Federal  Parliament 
for  that  of  the  Inter-State  Commission  1 

Mr.  Symon. — Yes. 

Mr.  BARTON.— Then  I  object  to  his 
putting  this,  because  it  makes  an  alterna- 
tive discretion  instead  of  a  sole  discretion, 
and  that  does  not  carry  out  the  intention 
of  the  mover  of  the  amendment. 

The  CHAIRMAN.— The  amendment  is 
in  order  all  the  same. 

Question — That  the  words  "  or  as  in  the 
opinion  of  the  Parliament  is  not  unjust  or 
unreasonable"  proposed  to  be  inserted  be 
so  inserted — put. 

The  committee  divided — 

Ayes  ...  ...  .-     24 

Noes  ...  ...  ...     20 

Majority  for  the  amendment         4: 

Ayes. 

Berry,  Sir  G.  Higgins,  H.  B. 

Braddon,  Sir  E.  N.  C.  Holder,  F.  W. 

Brown,  N.  J.  Howe,  J.  H. 

Cockburn,  Dr.  J.  A.  Isaacs,  I.  A. 

Dobson,  H.  Kingston,  C.  C. 

Douglas,  A.  Leake,  G. 

Downer,  Sir  J.   W.  Lee  Steere,  Sir  J.  G. 

Fysh,  Sir  P.  0.  Solomon,  V.  L. 

Glynn,  P.  M.  Trenwith,  W.  A. 

Gordon,  J.  H.  Turner,  Sir  G. 
Grant,  C.  H- 

Hackett,  J.  W.  Teller. 

Henning,  A.  H.  Symon,  J.  H. 

Noes. 
Abbott,  Sir  J.  P.  O'Connor,  R.  E. 

Briggs,  H.  Peacock,  A.  J. 

Carruthers,  J.  H.  Quick,  Dr.  J. 

Deakin  A.  Reid,  G.  H. 

Forrest,  Sir  J.  Venn,  H.  W. 

Eraser,  S.  Walker,  J.  T. 

Hassell,  A.  Y.  Wise,  15.  R. 

Lewis,  N.  E.  Zeal,  Sir  W.  A. 

Lyne,  W.  J. 

McMillan,  W.  Teller. 

Moore,  W.  Barton,  E. 

Pair. 
Aye.  Wo. 

Henry,  J.  Clarke,  M.  J. 

Question  so  resolved  in  the  affirmative. 
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Mr.  Reid  -I  think  we  might  also  put 
in  "or  the  Federal  Supreme  Court  " 

Mr.  BARTON  (New  South  Wales).— I 
would  like  to  call  the  attention  of  the 
committee  to  the  position  of  this  sub- 
section. It  does  not  matter  very  much  to 
me  as  a  member  of  the  Drafting  Com- 
mittee, or  as  a  member  of  the  Convention, 
what  a  member  states  as  his  reason  for 
moving  an  amendment,  but  the  position  of 
the  sub-section  now  is  this,  that  two  autho- 
rities are  created,  and  there  is  not  the  least 
dividing  line  given  as  to  how  these  autho- 
rities are  to  work — independently  of  each 
other  or  together ;  whether  the  Inter- 
State  Commission  is  to  work  independently 
of  the  Parliament,  or  whether  the  Parlia- 
ment is  to  work  independently  of  the 
Inter-State  Commission,  is  not  shown ; 
whether  there  is  to  be  an  appeal  from  the 
one  or  the  other,  or  which  is  to  be  the 
higher  court  of  the  two,  is  not  shown. 
The  whole  sub-section  is  now  a  rank 
absurdity. 

Mr.  Reid. — It  is  exactly  what  we  might 
have  expected  from  the  debate. 

Mr.  BARTON.— I  voted  in  order  that 
the  amendment  at  any  rate  might  be  made 
intelligible  ;  but  having  been  carried  as 
it  is  the  amendment  is  really  in  a  state 
which  a  printer  would  describe  as  "  pie." 
There  is  absolutely  no  possibility  of  dis- 
tinguishing what  cases  the  Parliament  is 
to  choose  for  itself,  or  w-hat  cases  the 
Inter-State  Commission  is  to  choose  for 
itself — which  is  to  be  subordinate  to  the 
other,  and  whether  each  of  them  is  to  give 
different  decisions,  and  both  of  them  are 
to  be  the  law. 

Mr.  O'Connor. — Or  in  what  way  is 
Parliament  to  adjudge  matters  of  this 
kind. 

Mr.  BARTON.— Is  it  to  determine  that 
where  the  commission  has  not  acted,  it  is 
time  for  the  Parliament  to  come  in,  and 
is  it  therefore  to  wait  until  the  Inter-State 
Commission  acts  1  Or  is  it  to  step  in  at 
the  beginning,  and  is  the  Inter-State  Com- 
mission to  come  in  afterwards,  at  the  heel 
of  the  hunt  ? 


Sir  Edward  Braddon. — The  Federal 
Parliament  will  appoint  the  Inter-State 
(  oiniuission. 

Mr.  BARTON.— It  will  appoint  the 
Inter-State  Commission,  but  how  will  that 
a  fleet  the  question  ?  You  have  a  Con- 
stitution here 

Mr.  Reid. — Which  is  above  the  court 
and  the  Parliament. 

Mr.  BARTON.— The  Constitution  is 
above  the  court  and  above  the  Parliament,  ' 
and  it  must  be  read  and  interpreted.  You 
have  a  right  given  to  the  Inter-State  Com- 
mission or  to  the  Parliament  to  decide 
what  is  just  and  reasonable  for  the  pur- 
pose of  conservation  and  irrigation,  and 
you  have  given  equal  power  and  simul- 
taneous power  to  both. 

Mr.  Dobson. — When  the  clause  is  re- 
committed that  can  be  altered. 

Mr.  Reid.  —  Recommitted  !  Another 
month  to  be  spent  over  the  question  ! 

Mr.  BARTON.— I  ask  the  committee 
not  to  commit  itself  to  aprocessof  making 
hash  — and  that  is  what  has  been  going  on. 

Mr.  Higgins. — Is  this  in  order,  sir? 

Mr.  BARTON.— I  submit,  sir,  that  it 
is  in  order.  I  ask  the  committee  not  to 
commit  itself  to  the  process  of  making  j 
hash  of  the  various  clauses,  that  no  Draft- 
ing Committee  can  ever  regulate.  In 
expressing  this  intention  the  committee 
has  expressed  its  will,  and  now  it  lias 
reduced  the  sub-section  to  such  a  state 
that  the  whole  clause,  if  you  once  read  it 
together,  becomes  absurd  and  impossible, 
and  I  submit  to  the  committee  that  it 
ought  to  be  rejected  without  further  con- 
sideration. 

Mr.  ISAACS  (Victoria).  — If  this  were 
the  final  stage  of  the  measure,  I  think  my 
honorable  friend's  remarks  would  be  un- 
answerable, but  I  believe  the  committee 
felt  perfectly  well — at  least  I  think  the 
majority  did — that  in  voting  in  this  way 
it  was  only  to  give  the  learned  member 
(Mr.  Symon)  an  opportunity  to  get  the 
views  of  the  committee  as  to  the  Federal 
Parliament. 


Commomvealth  of 


[3  Feb.,  1898.] 


Australia  Bill. 


525 


Mr.  Symon. — And  the  committee,  by 
that  vote,  have  decided  that  the  Federal 
Parliament  is  the  tribunal  they  wish  to 
deal  with  it. 

Mr.  Fraser. — No,  they  may  strike  out 
the  whole  clause. 

Mr.  Symon. — That  is  another  thing. 

Mr.  ISAACS.— I  think  it  will  be  agreed 
that  the  views  of  the  majority  were  that 
the  Federal  Parliament  was  a  preferable 
tribunal  to  the  Inter-State  Commission, 
and  there  can  be  no  doubt  that,  as  far  as  the 
forms  of  the  Convention  will  allow,  the 
present  formal  difficulty  which  exists  can 
be  swept  away.  I  therefore  submit  that 
there  is  no  difficulty  arising  from  that 
vote.  I  would  like  to  say,  with  regard  to 
the  very  forcible  and  powerful  observations 
of  my  learned  friend  (Mr.  Barton)  this 
morning  in  regard  to  the  clause  as  a  whole, 
and  in  regard  to  clause  89  of  the  Con- 
stitution, I  was  not  able  to  follow  him  as 
I  usually  do  in  the  interpretation  of  that 
clause  as  applying  to  this  present  question. 
Clause  89,  he  urged,  enlarged  or  confirmed 
in  some  way  the  powers  in  sub-section  (1) 
of  clause  52,  so  as  to  make  perfectly  clear, 
beyond  any  reasonable  doubt,  at  all 
events,  the  power  of  the  Federal  Parlia- 
ment to  deal  with  the  navigability  of  the 
rivers,  and  that,  therefore,  there  was  no 
reason  whatever  for  putting  any  express 
power  in.  Clause  89  is  simply,  as  far  as 
I  read  it,  a  declaratory  clause.  It  is  too 
large,  I  think,  as  I  once  before  expressed 
it,  in  its  present  terms ;  but  in  its  full 
extent  it  simply  declares  that  there  shall 
be  no  obstacle  to  trade  by  reason  of  any 
customs  duties,  or  licence-fees,  or  anything 
of  that  kind  as  between  the  states.  It  is 
intended  to  preserve  perfect  freedom  of 
trade  as  we  ordinarily  understand  it.  But, 
to  my  mind — I  may  be  wrong  ;  possibly  I 
am  wrong,  as  I  am  in  opposition  to  my 
learned  friend  (Mr.  Barton) — it  does  not 
touch  this  question  in  the  smallest  degree, 
as  to  the  navigability  of  the  rivers.  And, 
therefore,  with  the  greatest  deference,  I 
would  say  that  the  presence  of  that 
sub-section — which    will   have     a    potent 


influence,  however  modified,  in  regard 
to  freedom  of  trade  hereafter,  and  truly, 
as  the  leader  of  the  Convention  said, 
in  a  somewhat  different  degree  to  the 
position  of  free-trade  under  the  United 
States  Constitution — will  have  good  effect, 
too,  here.  Its  real  import  in  our  Consti- 
tution, as  contrasted  with  its  absence  from 
the  United  States  Constitution,  is  that, 
Congress  could  if  it  chose  provide  for  pro- 
tection as  between  the  states,  could  say  that 
one  state  could  levy  duties  against  another. 
The  absence  of  any  prohibitory  clause  to 
that  effect  would  give  Congress  that  power. 
It  has  been  held  in  the  courts  that, 
so  long  as  Congress  does  not  legislate  on 
the  subject,  it  is  equivalent  to  a  declara- 
tion that  trade  between  the  states  shall 
be  free,  and  we  know,  as  a  matter  of 
practice  and  as  a  matter  of  fact,  that  Con- 
gress would  never  legislate  to  the  contrary. 
The  presence  of  clause  89  in  this  Bill  is 
a  prohibition  on  the  Federal  Parliament 
to  ever  make  any  such  law  whatever.  It 
would  be  unconstitutional,  and,  therefore, 
illegal,  for  the  Federal  Parliament  to  say 
that  one  state  could  levy  any  duty  against 
the  citizens  of  another  state.  The  presence 
of  that  clause  has  that  effect,  but  it  has, 
in  my  humble  judgment,  no  relevancy 
whatever  to  the  question  of  the  naviga- 
bility of  the  rivers  or  to  the  question  of 
irrigation. 

Mr.  Barton. — Are  not  inter-state  duties 
forbidden  by  the  Constitution  of  the 
United  States  1 

Mr.  ISAACS.— No. 

Mr.  Barton. — Well,  what  is  the  mean- 
ing of  that  provision  that  no  state  shall 
levy  any  import  or  export  duty  1 

Mr.  ISAACS. — That  refers  to  duties  on 
goods  coming  from  foreign  countries. 

Mr.  Barton. — Are  you  quite  sure  of 
that] 

Mr.  ISAACS.— Yes. 

Mr.  Barton. — There  is  no  restriction  on 
it? 

Mr.  ISAACS.— No. 

Mr.  REID  (New  South  Wales).— If  it 
were  not  for  the  gravity  of  the  matter  we 
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are   now    about    to    decide,   the  proceed- 
ings   of     to-day    would    certainly    appeal 
very    keenly    to    any   sense   of    humour 
which  any  member  of  the  Convention  may 
possess.     For  many  days,  throughout  the 
whole  of  this  struggle,   our  friends  from 
South  Australia  have  come  forward  in  the 
purest   possible  guise  as  a  body  of  men 
seeking  only  their  just  legal  rights  in  con- 
nexion with  these  rivers,  and  their  com- 
plaint has  been  that  the  representatives  of 
New  South  Wales  have,  with  equal  zeal, 
contended    for   the    enjoyment   of     those 
rights,  and,  more  than  that,  are  determined 
for  all   time  to  prevent  them  from    the 
enjoyment   of    those   just    rights.       But 
what    is  the    extraordinary   development 
which  we  witness  to-day  1  and  I  am  sorry 
to  see  that  it  is  a  development  to  which 
gentlemen  from  other  states  have  deliber- 
ately made  themselves  parties.  This,  at  any 
rate,  fair  pretension  or  demand  has  sud- 
denly assumed  a  most  sinister  complexion. 
Whereas  upon  all  the  most  vital  matters 
that    can   arise   in   the     history   of    this 
Commonwealth,  affecting  the  very  life  of 
the  nation,  every  one  here  is  anxious  that 
the   Supreme   Court    of    the   Federation 
should   decide    according  to    justice,    we 
find  this  positively  sinister  development, 
that  in  this  matter  between  states,  and 
vitally  affecting  the  interests   of  one  of 
them,  there   is  an    organization  here   to 
deflect    the    course   of  justice   from   the 
supreme   judicial   tribunal    of   the    Com- 
monwealth   to    the   party   arena   of   the 
Federal   Parliament.        This     is    a   most 
sinister     complexion    to     put    upon    the 
matter,  and   it   must  be  so  regarded  by 
those  whose  interests  are  concerned.       It 
becomes  all  the  more  sinister  when  I  find 
that  the  Premier  of  Victoria   makes   no 
secret  of  the  fact  that  he   wants  to  go 
further  than  legal  rights  and  justice,  and 
to  confer  rights  upon  South  Australia — at 
whose  expense  1 

Sir  George  Turner. — To  confer  rights 
upon  the  Parliament. 

Mr.    REID.— For   what   purpose?     To 
take  away  rights  from  New  South  Wales. 
[Mr.  Reid. 


If  there  is  no  intention  to  take  away  some- 
thing unjustly,  surely  the  federal  tribunal 
of  the  Commonwealth  is  pure  enough  and 
independent   enough   to  deal  with   these 
disputes  between  states.     More  than  that, 
in  all  solemnity,  and  without  the  slightest 
difference  of  opinion  from  any  one  repre- 
sentative, it  is  expressly  provided  in  clause 
77,  which  was  passed  only  a  few  days  ago, 
that  disputes  within  states  will  be  within, 
not  only  the  appellate  jurisdiction  of  the 
Supreme  Court — because    if  only  within 
that  jurisdiction  they  might  never  come 
before  that  tribunal  at  all — but  within  its 
original  jurisdiction.  The  meaning  of  these 
words  is  that  any  state,   as  a  matter  of 
right,  in  a  question  by  which  its  interests 
are  affected,  and  as  to  which  some  other 
state  is  doing  something  contrary  to  its 
rights,  can  come  into  the  Federal  Court  and 
complain  of  the  proceedings  of  that  other 
state  and  get  justice.    It  is  not  enough  for 
my  honorable  friends  that  the  Federal  Court 
that  we  have  established  should  deal  with 
these  disputes  between  states,  it  must  be  a 
political  and  party  tribunal,  with  scarcely 
a  fairly  constituted  court.     I  speak  in  all 
seriousness.    This  is  not  a  laughing  matter. 
It    may,    perhaps,    become     a    laughing 
matter  when  you  have  New  South  Wales 
in  the  Federation ;  you  may  laugh  as  much 
as  you  like  then,  but  not  until  then.     It 
is  a  very  serious  matter  to  us  to  find,  after 
the    statement   made  by    the    leader  of 
the   Convention,    which    went    infinitely 
further  than  I  ever  dreamt  of  going  in 
connexion  with  the  waters  of  the  Common- 
wealth,   that   there   is   this   deliberately- 
organized  attempt  to  take  this  matter — in 
which  we  in  New  South  Wales,  as  every 
one  will  admit,  have  vital  interests — out 
of  the  ordinary  course  of  justice  and  to  j 
commit  it  to  the  chances  of  politics.     I 
say  at  once  to  honorable  members  that  if 
the  Convention  is  so  composed — I  cannot 
conceive  that  it  can  be — that  a  majority 
can  be  got  to  twist  the  Constitution  in  this 
sinister  way  before  its  birth,  in  order  to ' 
serve  the  interests  of  one  state,  I  am  afraid 
our  labours  will  fall  somewhat  from  the 
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high  plane  upon  which  we  have  endea- 
voured to  keep  them.  I  beg  to  remind 
honorable  members  that  we  in  New  South 
Wales  cannot  excite  any  indignation  in 
dealing  with  this  matter,  because  whilst, 
as  a  matter  of  right  and  justice,  we  have 
spoken  strongly  as  to  that  which  we  be 
lieve  ourselves  to  possess,  in  our  conduct 
or  management  of  it  we  have  shown  a 
generosity  and  federal  spirit  which  exists 
in  no  other  part  of  Australia  to-day.  That 
is  a  solid  fact  from  which  my  honorable 
friends  from  South  Australia  get  great 
benefits  every  day  up  and  down  the  Mur- 
ray and  up  and  down  to  Broken  Hill.  We 
come  forward  as  persons  who,  resolved 
upon  the  defence  of  our  just  rights,  have 
acted  a  brotherly  part  towards  the  trade 
and  commerce  of  the  other  colonies,  such 
a  part  as  no  other  colony  has  ever  at- 
tempted to  act.  We  do  not  stand  in  a 
light  before  this  Convention  in  which  we 
can  be  exposed  to  any  ungenerous  imputa- 
tions. It  is  not  because  we  have  the  re- 
motest idea  of  at  any  time  using  the  Darling 
in  a  way  unfriendly  to  South  Australia 
that  we  take  this  strong  stand.  We  have 
sense  enough  not  only  as  individuals,  but 
by  the  form  of  our  public  policy  as  Regis- 
tered in  Acts  of  Parliament,  to  believe,  and 
to  legislate,  too,  in  the  direction  of  securing 
the  interests  of  persons  settled  along  the 
banks  of  that  river  at  such  a  great  distance 
from  our  own  metropolis  without  the 
slightest  reference  to  any  consideration  of 
self-interest.  We  have  spent  more  than 
£100,000,  I  believe  more  than  £200,000, 
in  clearing  this  highway  of  commerce 
between  South  Australia  and  Bourke  to 
defeat  the  profits  of  a  railway  which  we 
have  constructed  at  great  expense,  piercing 
as  it  does  into  the  very  heart  of  the  con- 
tinent. We  have  never  allowed  the  inte- 
rests of  our  railways  to  put  the  slightest 
embargo  upon  the  trade  of  our  citizens  with 
every  part  of  Australia. 

Mr.  Howe. — For  the  advantage  of  your 
citizens. 

Mr.  REID. — Is  not  that  a  proper  course 
to  pursue?     I  wish  the  honorable  member 


could  make  a  similar  boast  with  regard  to 
his  colony.  We  have  reconciled  the  bene- 
fit of  our  own  producers  with  the  federal 
interests  of  all  Australia.  That  is  the 
peculiarity  of  our  policy.  A  colony  which 
has  done  this,  whatever  may  be  thought 
of  the  particular  merits  of  her  policy  from 
a  domestic  and  internal  point  of  view, 
stands  in  this  Convention  in  a  truly  hon- 
orable position — unfortunately,  a  position 
of  solitary  distinction  in  this  respect. 

Dr.  Cockburn. — The  only  honorable 
colony  ! 

Mr.  REID.— No,  not  at  all. 

Dr.  Cockburn. — Those  are  the  right 
honorable  member's  own  words. 

Mr.  REID. — I  never  dreamt  of  sug- 
gesting anything  so  offensive.  I  only  say, 
what  the  honorable  member  cannot  deny, 
that  whatever  may  be  the  merits  of  our 
policy  as  it  affects  our  own  people,  those 
outside  our  borders  must  admit  that  it  is 
truly  federal.  Why  are  we  preparing  this 
Constitution  1  To  obtain  federal  freedom 
for  trade  and  intercourse  between  the 
different  colonies  of  the  Commonwealth. 
We  have  given  that  already. 

Mr.  Biggins. — To  all  the  world. 

Mr.  REID. — Is  that  interjection  a  sneer 
or  a  piece  of  applause?  I  can  quite 
understand  my  honorable  friend  (Mr. 
Iliggins)  thinking  that  when  we  enlarge 
the  benefits  of  the  intercourse  of  our  pro- 
ducers in  New  South  Wales  with  the  whole 
world,  it  is  a  great  wrong  not  to  draw  the 
line  at  South  Australia  and  Victoria.  But 
we  have  not  done  that,  and  I  do  not  sup- 
pose we  ever  shall.  The  one  point  which 
I  wish  to  insist  upon  before  the  division 
is  taken  is  this :  Whilst  we  have  had  to 
be  resolute  in  the  maintenance  of  our 
rights,  yet  in  the  management  of  things 
belonging  to  us  we  have  invariably  treated 
the  other  colonies  in  a  friendly,  broad,  and 
generous  spirit. 

Mr.  Dobson. — Why  not  put  that  spirit 
in  the  Constitution  ? 

Mr.  REID. — I  do  not  intend  to  consent 
to  putting  it  in  the  Constitution,  because 
what  we  have  is  now  in  the  possession  of 
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those  who  can  be  trusted  to  treat  their 
neighbours  generously.  I  am  sorry  to  say 
that  in  this  dispute  between  South  Aus- 
tralia and  New  South  Wales  there  has 
been  displayed  on  more  than  one  occasion 
a  frivolous  conception  of  the  rights  we 
possess,  and  an  indifference  to  the  vital 
problems  of  colonization  that  depend  in 
New  South  Wales  upon  its  waters,  which 
is  not  at  all  re-assuring  to  the  people  who 
have  to  work  out  the  destinies  of  that 
part  of  Australia.  The  whole  case  assumes 
{to  repeat  a  word  I  have  already  used)  a 
decidedly  sinister  aspect  when  those  who 
have  been  clamouring  for  justice  to  be 
meted  out  to  them  are  not  prepared  to 
leave  the  Federal  Court  of  the  United  Com- 
monwealth to  give  them  that  justice  which 
they  require.  I  am  willing  that  every 
matter  of  dispute  between  New  South 
Wales  and  South  Australia,  and  every  other 
colony  in  the  group,  shall  be  referable,  in 
so  far  as  it  can  form  a  dispute  at  all 
"  between  states,"  under  clause  77.  I 
believe  that  at  present  we  have  put  all 
that  is  required  in  that  provision.  If  the 
words  in  clause  77,  giving  an  original  juris- 
diction as  well  as  an  appellate  jurisdic- 
tion to  the  Supreme  Court  in  all  matters 
"  between  states"  (sub-section  (3),  confer 
an  original  jurisdiction  in  regard  to  all  such 
matters  of  dispute  between  states,  then,  if 
this  Federal  Court  were  established,  it 
would  give  any  one  colony  the  right  to  go 
into  court  and  complain  of  any  act  on  the 
part  of  a  neighbouring  state  in  a  matter 
affecting  both,  as  this  is  said  to  be,  and 
to  get  justice  if  justice  was  required. 

Mr.  Barton. — Yes,  if  the  act  complained 
of  infringe  upon  the  legal  rights  of  the 
complaining  state. 

Mr.  Higgins. — That  is  the  whole  ques- 
tion. 

Mi.  REID. — It  is  not  remarkable  for 
my  dreaming  equity  friend  (Mr.  Higgins) 
to  look  at  legal  rights  as  things  to  jeer  at, 
but  I  should  be  surprised  if  this  Conven- 
tion were  prepared  to  follow  the  somewhat 
socialistic  lead  of  the  honorable  member. 
Mr.  Higgins  is  satisfied  with  a  very 
[Mr.  Reid. 


small  quantity  of  figures  upon  all  other 
matters  coming  before  this  Convention, 
but  suddenly,  in  regard  to  this  question, 
he  has  become  a  sort  of  leader  of  the  Con- 
vention, a  man  of  great  influence  among 
us.     And  on  what  ground  ? 

Mr- Barton.  —  It  is  on  the  ground  of 
water. 

Mr.  REID.— No  doubt  ;  but  really  on 
the  ground  that  the  legal  rights  of  New 
South  Wales  are  to  be  dealt  with  contrary 
to  the  wish  of  New  South  Wales,  by  a  tri- 
bunal which  New  South  Wales  lias  not  ac- 
cepted, a  tribunal  whose  jurisdiction  every 
representative  of  New  South  Wales  here  re- 
pudiates. You  cannot  arbitrate  under  such 
circumstances.  The  essence  of  arbitration 
is  the  reference  of  a  matter  by  mutual 
consent  to  arbitrament.  And  the  one 
point  I  wish  to  emphasize  is  this  :  That 
after  we  have  all  agreed  to  a  method  of 
arbitration  of  the  fairest  kind,  after  we 
have  established,  embedded  in  the  bed  rock 
of  the  Constitution,  a  tribunal  giving 
an  everlasting  guarantee  to  every  human 
being  in  the  Commonwealth  that  justice 
shall  be  done,  we  suddenly  have  this  most 
sinister  demand  that  in  reference  to  this 
particular  matter,  which  only  vitally 
affects  one  colony,  that  colony  is  to  be 
deprived  of  the  tribunal  which  is  being 
set  up  with  so  much  solemnity  to  settle 
the  humblest  and  the  greatest  of  the  diffi- 
culties that  arise  within  the  scope  of  the 
Constitution.  I  should  like  to  see  any 
gentleman  out  of  South  Australia  voting 
for  that  proposition. 

Mr.  WISE  (New  South  Wales).— I  have 
refrained  from  taking  any  part  in  the 
debate  upon  this  question,  which  has 
lasted  nearly  the  whole  of  the  week,  and 
if  I  intervene  now  it  is  to  say  a  few  words 
in  the  belief  that  the  committee,  if  they 
adopt  Mr.  Isaacs'  amendment,  will  be 
voting  contrary  to  their  intention  and 
their  desire.  I  would  like  to  say,  by  way 
of  preface  to  my  remarks,  that  I  do  not 
regard  this  question  as  a  dispute  between 
South  Australia  and  New  South  Wales. 
I  look  upon  it,  as  I  have  endeavoured  to 
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do  during  the  whole  discussion,  from  the 
federal  point  of  view,  and  I  say  at  once,  that, 
although  I  represent  New  South  Wales, 
which  is  by  some  supposed  to  take  an  un- 
federal  attitude  upon  this  matter,  for  my 
part  every  vote  I  give  will  be  given  to 
secure  the  recognition  in  the  fullest  man- 
ner possible  of  the  principle  that  the 
navigability  of  all  navigable  rivers  within 
the  Commonwealth  is  essentially  a  matter 
of  federal  concern  j  and  I  am  prepared  to  ac- 
cept any  amendment  that  will  define  navi- 
gable rivers  to  include  rivers  intermittently 
navigable.  I  go  further,  and  say  that  the 
maintenance  of  navigability  includes  both 
the  improvement  and  the  maintenance 
of  navigation.  I  think,  having  said  that, 
and  intending  to  act  on  that  assertion  of 
principle,  I  may  claim  to  be  speaking  to 
the  Convention  with  full  candour  when  I 
point  out  that  the  step  honorable  mem- 
bers will  be  taking  if  they  vote  for  Mr. 
Isaacs'  amendment  will  be  such  as  they  do 
not  desire  to  take.  The  principle  I  have 
endeavoured  to  lay  down  is  one  which  has 
been  accepted  from  all  sides  of  the 
chamber,  that  the  territorial  integrity  of 
each  province  should  be  preserved.  As 
an  illustration  of  that  principle  Sir  George 
Turner,  either  this  morning  or  yesterday, 
in  a  most  emphatic  manner,  declared  that 
irrigation  is  essentially  a  state  matter. 
Now,  if  this  amendment  is  passed  no 
water  trust  in  Victoria  will  be  enabled  to 
extend  its  works  so  as  to  increase  by  a 
single  cubic  foot  the  volume  of  water 
drawn  from  the  Murray  unless  it  gets  a 
Bill  passed  through  the  Federal  Parlia- 
ment. 

Mr.  Isaacs. — We  are  prepared  to  trust 
the  Federal  Parliament. 

Mr.  WISE.— That  is  a  fair  thing  to 
say,  but  it  is  a  distinct  violation  of  the 
principle  of  Sir  George  Turner  that  irriga- 
tion is  essentially  a  matter  of  provincial 
concern.  I  quite  recognise  the  spirit  of 
the  remark  of  the  Attorney-General  of 
Victoria ;  but  let  us  recognise  what  we  are 
doing  if  we  accept  that  as  the  view  of  the 
Convention.  It  is  exactly  the  same  in 
[34] 


regard  to  South  Australia  as  in  regard  to 
Victoria.  South  Australia  has  irrigation 
works  along  the  banks  of  the  Murray  j  but 
under  this  amendment  they  will  not  be 
able  to  improve  or  modify  or  alter  those 
works  in  any  way  without  a  Bill  being 
passed  through  the  Federal  Parliament. 
Do  we  wish  for  that  %  The  clause  is  still 
wider  in  its  extension.  It  proposes  to 
place  under  the  control  of  the  Federal  Par- 
liament the  navigability  of  every  navi- 
gable river  in  the  Commonwealth.  The 
Derwent,  the  Tamar,  the  Swan  River,  as 
well  as  our  Clarence  and  Richmond,  the 
Yarra,  and  every  navigable  river  that  is 
valuable  for  commerce  between  any  part 
of  the  Commonwealth  and  other  colonies, 
would  be,  by  that  part  of  the  proposal, 
placed  under  the  control  of  the  Federal 
Parliament. 

Mr.  Isaacs. — How  can  there  be  any 
rights  of  other  states  for  conservation  and 
irrigation  in  connexion  with  the  Swan 
River  1 

Mr.  WISE. — I  have  not  made  myself 
clear.  I  say  that  the  first  part  of  the 
amendment  already  carried  has  nothing  to 
do  with  irrigation.  If  finally  carried,  it 
absolutely  places  the  control  of  the  Der- 
went, the  Tamar,  and  the  Swan  Rivers 
for  the  purposes  of  irrigation  under  the 
Federal  Parliament,  and  to  that  extent  I 
am  pleased  with  it.  I  do  not  know 
whether  the  representatives  of  Tasmania 
are  equally  pleased.  Then  follows  the 
other  qualification,  which  provides  that  if 
it  is  desired  to  use  any  of  those  rivers 
which,  when  navigable,  are  adjacent  to 
more  than  one  state  for -any  domestic  pur- 
pose whatever  it  shall  first  be  necessary 
to  obtain  the  sanction  of  the  Federal 
Parliament.  I  will  not  repeat  my- 
self. I  hope  the  Convention  will  clearly 
understand  that  the  step  they  are  taking 
now  is  a  new  step,  and  one  which 
is  in  contradistinction  to  the  express 
declaration  of  policy  from  honorable 
members  on  every  side  of  the  chamber 
during  the  last  few  days,  and  from  no 
one  more  clearly  than  Sir  George  Turner, 
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who  said  that  irrigation  was  essentially  a 
matter  of  domestic  concern. 

Mr.  FRASER  (Victoria).— I  am  only 
going  to  say  a  few  words.  I  have  refrained 
from  speaking  purposely  because  I  have 
been  sorry  to  see  so  much  waste  of  time. 
In  my  opinion,  honorable  members,  in  vot- 
ing for  this  proposal  as  amended,  will 
ei factually  kill  federation. 

Mr.  DOBSON  (Tasmania).— I  desire  to 
say  that  I  voted  for  the  last  amendment 
not  because  I  believe  in  the  Federal  Par- 
liament having  the  determination  of  this 
matter.  It  should  be  settled  by  the  Federal 
High  Court.  I  thought  it  was  understood 
that  after  our  very  long,  I  will  not  say 
weary,  debate,  although  the  subject  is 
getting  rather  wearisome,  the  principle 
which  we  are  seeking  to  engraft  in  this 
Constitution  would  be  put  in  proper 
phraseology  by  the  Drafting  Committee. 

Mr.  Barton. — The  Drafting  Committee 
will  do  nothing  to  undo  the  decision  of 
the  committee. 

Mr.  DOBSON. — I  agreed  with  every 
word  Mr.  Barton  said  half-an-hour  ago. 
It  did  not  need  the  long  and  powerful 
speech  of  the  Premier  of  New  South 
"Wales  to  convince  me  that  a  political  tri- 
bunal like  the  Federal  Parliament  was  a 
totally  unfit  tribunal  to  adjust  riparian 
rights  or  apportion  the  water.  It  is  a 
great  mistake  to  criticise  too  closely  what 
we  are  doing  now,  because  we  are  in 
somewhat  of  a  muddle  with  six  or  eight 
or  ten  amendments  before  us.  We  have 
a  right  to  look  to  the  Drafting  Com- 
mittee to  put  into  legal  shape  the 
principle  that  we  desire  to  see  adopted. 
If  the  words  "  Federal  Parliament "  and 
"  Inter-State  Commission  "  appear  in  the 
sub-section — and  I  do  not  wish  to  see 
them  retained — cannot  we  strike  them 
out  when  the  clause  is  recommitted  and 
substitute  "  the  Federal  High  Court "  ? 

Mr.  Symon. — You  can  move  now  to 
insert  the  Federal  High  Court. 

Mr.  DOBSON.— Yes.  It  may  be  said 
that  we  should  then  make  the  thing 
ridiculous.  We  should,  however,  be  acting 
[Mr.  Wise. 


in  strict  conformity  with  the  standing 
orders,  and  if  we  made  nonsense  of  the 
sub-section  we  should  at  least  indicate 
what  was  the  desire  of  the  majority  of 
honorable  members.  There  is  only  one 
difference  between  the  Premier  of  New 
South  Wales  and  myself.  Whilst  he  is 
overflowing  with  federal  love  and  with 
the  milk  of  human  kindness,  when  he  is 
asked  to  give  expression  to  his  generous 
sentiments  in  the  Constitution,  he  says 
no.  I  was  disappointed  that  Mr.  Big- 
gins' amendment  was  not  carried.  I 
thought  it  was  the  most  statesmanlike 
amendment  before  the  Chair.  As  it  has 
been  lost,  I  shall  have  much  pleasure  in 
supporting  Mr.  Isaacs'  amendment,  but  I 
shall  be  no  party  to  remitting  this  great 
question  to  a  political  tribunal,  which 
would  be  utterly  incapable  of  dealing  with 
it. 

Mr.  PEACOCK  (Victoria).— As  one  of 
the  lay  members  of  the  Convention,  I  may 
say  that  I  have  listened  with  interest  to 
the  discussion  that  has  taken  place  on  this 
question.  At  first,  I  was  inclined  to  the 
view  that  too  much  time  was  -  being 
devoted  to  the  consideration  of  it,  but  I 
think  it  will  be  agreed  by  every  honor- 
able member  that  its  importance  demanded 
that  the  closest  attention  should  be  given 
to  it.  The  people  of  the  colonies  have 
received  quite  an  education  on  this  subject 
in  the  splendid  speeches  that  have 
been  delivered  by  gentlemen  holding 
high  official  positions.  I  differ  entirely 
from  Mr.  Dobson.  The  views  expressed 
this  morning  by  my  chief  (the  Premier 
of  Victoria)  are  exactly  the  views  I  have 
held  all  through.  I  would  not  have  in- 
truded at  this  late  hour  were  it  not  for 
the  fact  that  my  honorable  colleague  (the 
Attorney-General  of  Victoria),  after  having 
moved  his  amendment,  stated,  speaking  on 
behalf  of  the  delegates  and  the  people  of 
Victoria,  that  they  were  quite  prepared 
to  leave  this  matter  to  the  Federal  Par- 
liament. I  have  always  been,  and  I  am 
still,  and  I  believe  the  people  of  Victoria 
generally  will  be,  wholly  opposed  to  the 


Commonwealth  of 


[3  Feb.,  1898.] 


Australia  Bill. 


531 


limitations  introduced  in  the  latter  part 
of  the  amendment.  This  question  should 
neither  be  left  to  the  Inter-State  Com- 
mission nor  to  the  Federal  Parliament. 
I  will  not  enter  into  the  merits  of  the  dis- 
pute as  between  South  Australia  and  New 
South  Wales,  but  I  must  express  my 
honest  conviction,  and  it  has  been  forced 
upon  my  mind  during  the  last  48  hours, 
that  the  position  taken  up  by  the  dele- 
gates of  South  Australia  in  the  sister 
capital  of  Adelaide  and  here  has  been  dic- 
tated by  considerations  of  provincialism 
and  trading  rather  than  by  the  higher 
consideration  of  what  is  the  best  in  the 
interests  of  the  whole  of  the  people  of 
Australia.  I  have  the  greatest  respect 
for  the  members  of  the  Convention  who 
belong  to  the  legal  profession,  but  with 
regard  to  the  quotations  they  have 
given  to  us  from  American  authorities,  it 
struck  me,  as  a  layman,  that  to  us  this 
is  an  entirely  different  question.  You 
cannot  enter  upon  the  consideration  of 
it  simply  from  the  point  of  view  of  the 
experience  of  the  United  States.  The 
United  States  have  an  altogether  different 
river  system.  No  speech  made  a  greater 
impression  upon  me  than  that  of  Sir 
Joseph  Abbott,  which  clearly  proved — and 
that  conclusion  is  verified  by  information 
which  I  have  received — that  the  first  con- 
sideration of  this  Convention  and  of  the 
people  of  Australia  should  be  produc- 
tion, and  not  navigation.  We  have  to 
remember  that  many  of  these  streams 
are  intermittent.  A  friend  of  mine — a 
retired  squatter— told  me  the  other  night 
that  in  times  gone  by  he  has  had  on  this 
very  River  Darling  to  take  measures  to 
protect  his  stock.  For  months  the  river 
was  only  a  chain  of  water-holes,  and  to 
distinguish  his  sheep  from  his  neighbour's 
sheep  he  had  to  erect  fences  along  the 
water-holes.  Any  honorable  member  can 
see  by  looking  at  the  map  in  the  corridor 
how  essential  it  is  to  the  development, 
not  of  a  portion  of  New  South  Wales  as 
New  South  Wales  territory,  but  of  a  large 
part  of  the  continent,  that  conservation 


of  water  and  irrigation  should  come  first. 
There  must  be  no  doubt  in  our  Constitu- 
tion as  to  the  position  we  take  up.  It  is 
for  these  reasons  that  I  have,  with  great 
regret,  to  differ  from  my  honorable  col- 
league (the  Attorney-General  of  Victoria). 
I  have  determined  to  oppose  the  amend- 
ment in  the  interests  of  the  people  of  Aus- 
tralia, because  water  conservation  and 
irrigation  must  come  before  navigation. 

Mr.  Isaacs. — The  amendment  places 
them  in  that  position. 

Mr.  PEACOCK.— I  do  not  agree  with 
the  honorable  member.  There  will  be  a 
dcubt  in  the  minds  of  the  people,  at  any 
rate*  The  matter  should  be  left  in  the 
form  suggested  by  the  Premier  of  Victoria, 
and  I  should  have  liked  to  have  seen  an 
amendment  submitted  in  the  direction  he 
indicated.  By  adopting  that  proposal  we 
should  have  been  doing  far  more  to  pro- 
mote the  interests  of  federation  than  we 
shall  be  by  carrying  the  amendment  of 
Mr.  Isaacs  in  the  form  in  which  it  is  now 
presented.  I  do  not  desire  that  any 
dii  acuities  should  be  raised  in  connexion 
with  this  question.  It  is  for  these 
reasons  that  I  have  determined,  rather 
reluctantly,  to  vote  against  my  honorable 
colleague.  I  say  that  in  the  interests  of 
production  as  compared  with  navigation  it 
is  our  duty,  as  a  Convention,  to  reject 
the  amendment. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  rise  simply  to  ask  the  honorable 
member  for  Victoria  (Mr.  Isaacs)  if  he 
will  agree  to  allow  the  words  that  have 
reference  to  the  Inter-State  Commission 
to  be  struck  out  when  we  come  to  recon- 
sider this  clause  in  committee? 

An  Honorable  Member. — What  would 
be  left  1 

Sir  EDWARD  BRADDON.— I  think  a 
statement  of  that  sort  made  by  him  might 
remove  the  considerable  confusion  that  now 
exists,  and  might  effectually  reply  to  the 
somewhat  severe  strictures  of  the  honor- 
able leader  of  the  Convention,  who  has 
told  us  that  we  have  made  nonsense  of 
this  provision  by  instituting  'two  powers. 
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If  after  hearing  that  opinion  we  now 
took  a  vote,  the  honorable  member's 
amendment  might  very  possibly  be  lost, 
simply  because  it  sets  up  those  two 
separate  powers.  I  think  if  Mr.  Isaacs 
would  make  that  statement,  the  majority  in 
favour  of  the  action  of  the  Federal  Parlia- 
ment being  undoubted — the  Federal  Par- 
liament as  against  the  Inter-State  Com- 
mission— if  he  would  do  that,  those  who 
support  him  would  support  him  in  it,  and 
I  admit  I  was  one  of  his  strongest  sup- 
porters in  that  respect,  and  we  should  then 
get  a  decision  on  the  merits  of  the  case. 

Mr.  ISAACS  (Victoria). — In  answer  to 
that  question,  as  I  stated  at  the  vety  be- 
ginning, I  am  not  wedded  to  any  particular 
tribunal.  The  words  Inter-State  Commis- 
sion were  put  in  by  me  originally  to  form 
a  basis  of  discussion.  I  would  willingly 
consent  to  meet  the  wish  of  the  committee 
in  the  matter,  whether  its  choice  is 
[the  Inter-State  Commission,  the  Federal 
Parliament,  or  the  Federal  Judiciary, 
or  any  other  tribunal  that  may  be 
suggested.  None  other  has  been  sug- 
gested but  those  three.  My  only  object 
in  the  matter  is,  first  of  all,  to  put 
irrigation  before  navigation — my  honor- 
able friend  (Mr.  Peacock)  is  going  to 
vote  against  the  only  proposal  to  effect 
that — and,  secondly,  to  secure  a  fair  divi- 
sion of  the  water  for  irrigation  between 
the  colonies.  But  whatever  tribunal  is 
desired  by  a  majority  of  the  Convention 
I  will  be  perfectly  willing  to  insert  in  my 
amendment. 

Mr.  BARTON  (New  South  Wales).-— 
If,  on  recommittal,  the  words  relating  to 
the  Inter-State  Commission  are  omitted, 
so  that  the  tribunal  remains  the  Federal 
Parliament,  I  should  be  equally  opposed 
to  this  amendment,  and  opposed  to  it 
for  this  reason.  If  there  is  likely  to 
be — I  do  not  know  that  there  will  be — 
any  conflict  of  authority  between  the 
powers  exercised  by  the  Federal  Parlia- 
ment as  to  navigation  and  the  powers 
exercised  by  the  states  with  regard  to  the 
conservation  and  distribution  of  water, 
[Sir  Edward  Braddon. 


that,  like  all  other  disputes  under  this 
Constitution,  ought  to  be  determined  by 
the  Federal  High  Court,  and  not  by  the  1 
Federal  Parliament.  And  there  is  no 
right  or  reason  in  seeking,  with  reference 
to  the  productive  value  of  a  portion  of 
the  territory  of  New  South  Wales,  to  wrest 
the  matter  away  from  the  authority  which 
the  Constitution  sets  up  to  deal  with 
it  and  to  substitute  another  authority. 
Then,  again,  I  must  object  to  this  amend- 
ment on  the  original  ground  that,  whatever 
we  may  say  with  regard  to  the  extent  of 
the  power  to  be  exercised  as  to  the  naviga- 
tion of  rivers,  we  from  New  South  Wales 
cannot  consent,  under  any  circumstances, 
to  have  the  provincial  right  of  distributing 
water  which  is  collected  in  our  territory 
interfered  with  by  any  authority  under 
heaven.  And  for  this  reason.  Honorable 
members  say — "Why  not  trust  the  Fede- 
ral Parliament  1 "  Well,  I  think  that  we 
do  trust  the  Federal  Parliament,  and  that 
we  have  showrn  it  repeatedly  in  this  Con- 
vention, but  what  we  are  here  to  trust  the 
Federal  Parliament  in  is  federal  matters, 
and  we  never  came  here  to  trust  the  Fede- 
ral Parliament  in  provincial  matters.  That 
is  the  whole  distinction  that  lies  at  the 
very  root  of  the  matter.  Here  there  is 
embodied  in  this  sub-section  an  absolute 
denial  of  the  very  first  sub-section  of  the 
set  of  resolutions  which  we  passed  in 
Adelaide.  The  first  of  those  resolutions 
was  this — 

That  the  powers,  privileges,  and  territories  of 
the  several  existing  colonies  shall  remain  intact, 
except  in  respect  of  such  surrenders  as  may  be 
agreed  upon  to  secure  uniformity  of  law  and 
administration  in  matters  of  common  concern. 

But  here  is  a  matter  of  the  development 
of  the  territory  of  one  of  the  colonies,  not 
being  a  matter  of  common  concern,  which 
this  amendment  seeks  to  make  a  matter 
of  common  concern,  and  to  say  "  Wrest 
the  whole  business  away  from  the  inten- 
tion with  which  we  came  here,  and  from 
the  resolutions  we  passed  in  Adelaide." 

An  Honorable  Member. — It  is  not  a 
surrender,  but  an  exaction. 
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Mr.  BARTON. — No,  it  is  not  a  sur- 
render, but  a  taking  of  this  power.  I  do 
not  wish  to  give  it  any  worse  form  of 
words  than  that;  but  this  is  clearly  an 
effort  to  take  a  power  which  we  do  not 
give  up — which  we  refuse  to  give  up.  We 
refuse  to  give  up  any  portion  of  our  terri- 
tory, and  we  refuse  to  give  up  that  with- 
out which  alone  we  can  not  develop  our 
territory.  Let  other  people  try  to  de- 
velop their  territory  in  the  same  way 
as  us,  and  not  complain  that,  in  the 
exercise  of  our  rights  as  a  state,  we  are 
getting  an  advantage.  If  the  course  of 
the  Murray  was  almost  entirely  in  New 
South  Wales,  and  only  one  mile  in 
South  Australia  before  it  debouched  into 
the  sea,  South  Australia  would  surely  not 
think  of  making  this  claim,  and  yet  every 
reason  of  justice  would  apply  in  support 
of  their  claim  on  account  of  that  one  mile 
as  on  account  of  the  distance  it  actually 
traverses  that  colony,  and  which  is  only  a 
fractional  part  of  the  course  of  that  river 
and  the  Darling  in  New  South  Wales. 
But  the  grave  objection  I  have  to  the 
amendment  is  that  this  is  an  interference 
with  the  provinces  on  a  matter  of  pro- 
vincial concern,  and  it  is  idle  to  talk 
about  trusting  the  Federal  Parliament 
— it  is  idle,  under  the  guise  of  that 
sentiment,  to  take  away  part  of  our  pro- 
vince, and  then  say — "  Trust  the  Federal 
Parliament  to  govern  your  province." 
Does  South  Australia  ask  the  Federal 
Parliament  to  govern  her  province.  What 
state  has  asked  the  Federal  Parliament  to 
govern  her  province  1  Not  one  in  matters 
of  territorial  concern,  and  this  will  be 
the  only  instance  from  end  to  end  of  this 
Bill  in  which  any  province  will  be  required 
to  give  up  matters  of  entirely  territorial 
concern,  without  its  own  consent,  to  the 
Federal  Government.  That  is  a  proposal 
which  stands  alone,  and  I  rely  on  the 
justice  and  good  sense  of  this  Convention 
to  protect  New  South  Wales  from  this 
irruption  on  her  undoubted  rights.  Not 
only  that.  I  shall  fight  to  the  last  against 
any  attempt  to  take  away  from  New  South 


Wales  these  matters  of  entirely  provincial 
concern.  I  have  over  and  over  again 
expressed  my  willingness  to  do  everything 
I  can,  with  regard  to  the  great  power  of 
navigation,  to  get  accepted  a  construction 
of  the  Constitution,  which  I  feel  it  fairly 
and  rightly  bears,  which  will  give  a  vast 
deal  more  than  the  South  Australians 
have  ever  asked  us  for  in  the  way  of 
navigation,  but  I  dissent  from  this  or  any 
other  proposal  to  give  them  rights  in 
respect  of  New  South  Wales  rivers  alone. 
Why  should  they  not  be  content  with  the 
rights  proposed  to  be  given  in  the  way  of 
navigation — content  with  taking  the 
powers  which  deal  with  the  federal  side  of 
the  question — the  navigation  side,  and 
not  attempt  to  usurp  powers  which  deal 
only  with  the  provincial  side  of  the  ques- 
tion, and  that  against  a  whole  state  ?  The 
adoption  of  this  amendment  would  be  an 
entire  infraction  of  the  first  resolution 
passed  in  Adelaide — the  resolution  under 
which  the  Bill  of  1891  and  this  Bill 
were  drawn  ;  and,  strong  as  I  am  in  my 
respect  for  the  Attorney-General  of  Vic- 
toria, I  must  say  that,  as  far  as  any  part 
of  this  resolution  affecting  to  deal  with 
the  river  system  of  New  South  Wales 
is  concerned,  it  will  meet  with  my 
uncompromising  opposition,  and  I  believe 
that  the  sense  of  justice  of  the  Convention 
will  support  New  South  Wales  in  that 
respect. 

Mr.  GLYNN  (South  Australia).— I  bog 
to  move — 

That  the  proposed  new  sub-section  be  amended 
by  adding  the  following  : — 

"Provided  that  nothing  in  this  sub-section 
shall  be  construed  as  making  mandatory  the 
provisions  of  section  96. " 

The  provision  we  are  discussing  will,  I  think, 
render  it  compulsory  on  Parliament  to  ap- 
point an  Inter-State  Commission  under 
clause  96,  and  I  do  not  believe  that  that 
commission  will  be  a  success.  At  all  events, 
I  do  not  think  that  we  should  fix  it  so 
rigidly  on  the  Constitution  that  it  cannot 
be  abolished  except  by  an  amendment  of 
the  Constitution. 
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Mr.  Isaacs. — There  is  nothing  in  olause 
96  to  make  it  mandatory. 

Mr.  GLYNN.— No  ;  but  if  you  provide 
in  this  sub-section  that  a  certain  power 
shall  be  given  to  the  Inter-State  Com- 
mission it  cannot  exercise  or  continue  that 
power  unless  it  is  created.  To  prevent 
any  doubt,  I  wish  to  move  that  these 
words  be  added.  The  representatives 
of  South  Australia  have  been  described 
as  unreasonably  provincial,  and  other  epi- 
thets have  been  used  by  honorable  mem- 
bers to-day  which  would  not  have  been 
used  yesterday  by  those  honorable  mem- 
bers, according  to  their  own  expressions. 
It  is  extraordinary  how  the  wind  of 
opinion  will  change  about.  We  have 
seen  since  last  night  a  great  deal  of 
shifting  of  position,  not  only  by  the 
larger  but  by  the  smaller  states.  That 
cannot  be  the  result  of  any  deep  study 
during  the  last  24  hours.  The  honorable 
member  (Mr.  Wise)  put  the  position 
very  clearly  as  being  one  that  necessi- 
tates the  very  strongest  consideration  by 
the  other  members  of  the  Convention  as 
to  the  justice  of  the  claim  put  forward  by 
New  South  Wales.  He  said  he  would  be 
quite  willing  to  stand  upon  sub-section  (1), 
with  a  definition  which  would  get  rid  of  the 
doubt  as  to  what  was  a  navigable  river  and 
the  difficulty  as  to  intermit tency.  I  have 
on  the  printed  list  of  amendments  one 
which  defines  rivers  that  are  navigable,  in- 
cluding those  which  are  intermittent.  I  ask 
honorable  members,  and  particularly  the 
delegates  from  New  South  Wales,  will  they 
be  prepared,  if  the  amendment  of  the  hon- 
orable member  (Mr.  Isaacs)  is  not  carried,  to 
rest  upon  sub-section  (1),  and  remove  all 
doubts  as  to  its  comprehension  by  a  defi- 
nition1? I  said  this  morning  that  person- 
ally I  was  prepared  to  do  that,  but  until 
I  get  some  definite  statement  from  the 
members  from  New  South  Wales  as  to 
that  definition,  I  shall  stand  by  the 
amendment  of  the  honorable  member  (Mr. 
Isaacs). 

Mr.    Wise.  —  The   amendment    as    it 
stands  will  prevent  you  doing  anything 
[Mr.  Glynn. 


with  your  own  irrigation  works  without 
going  to  the  Federal  Parliament. 

Mr.  GLYNN. — I  am  not  going  to  argue 
what  this  amendment  will  do.  I  do  not 
say  it  is  the  best  amendment  possible. 

Mr.  Wise. — Are  you  willing  to  hand 
over  your  irrigation  works  to  the  Federal 
Parliament  ? 

Mr.  GLYNN.— Certainly  not. 

Mr.  Wise. — Then  you  ought  to  vote 
against  the  amendment. 

Mr.  GLYNN.— I  am  not  now  going  to 
discuss  the  scope  of  the  amendment,  but 
I  am  not  so  wedded  to  the  amendment 
which  I  intend  to  propose  that  I  would 
not  be  prepared  to  support  the  New  South 
Wales  members  if  they  would  make 
clear  the  meaning  of  sub- section  (1).  I 
have  heard  the  honorable  members  (Mr. ! 
O'Connor  and  Mr.  Barton)  say  over  and 
over  again  that  they  wished  to  leave 
the  rights  of  the  states  to  be  decided 
under  sub-section  (1).  There  is  a  doubt 
whether  the  Darling  River  would  come 
under  its  comprehension,  and  I  ask 
to  have  that  doubt  removed.  Is  it 
unreasonable  for  the  members  from 
South  Australia  to  say  to  the  members 
from  New  South  Wales,  are  you  prepared 
to  render  plain  beyond  all  doubt  the 
meaning  of  sub-section  (1)  1  If  they  say 
"Yes,"  I  will  give  them  my  adhesion.  If 
they  will  not  answer,  I  am  bound  to  sup- 
port the  amendment  of  the  honorable 
member  (Mr.  Isaacs).  I  am  not  abso- 
lutely wedded  even  to  the  definition  which 
I  have  given  in  my  amendment  on  the 
paper.  I  will  be  prepared  to  support  any 
words  that  will  make  it  perfectly  clear 
that  the  intermittent  flow  of  rivers  will 
not  prevent  them  from  being  considered 
navigable. 

Mr.  Lyne. — Why  not  allow  that  to  be 
decided  by  the  High  Court  ?  • 

Mr.  GLYNN.— Why  leave  a  matter  of 
doubt  to  be  interpreted  by  any  tribunal  ? 
The  New  South  Wales  delegates  have 
over  and  over  again  said,  "until  this  doubt 
is  removed  our  hand  will  be  stayed  as  to 
improvements."     We  want  to  settle  that 
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question.  The  honorable  member  (Mr. 
Lyne)  now  says—"  Why  not  leave  that  to 
the  Federal  Judicature?"  The  Federal 
Judicature  might  not  decide  the  matter 
for  two  or  three  years,  and  in  the  mean- 
time the  works  contemplated  could  not  be 
carried  out,  according  to  the  New  South 
Wales  delegates. 

Mr.  Wise. — I  have  stated  the  course  I 
will  take  up. 

Mr.  GLYNN.— The  honorable  member 
is  perfectly  fair,  and  I  am  prepared  to 
stand  by  the  position  he  has  assumed. 
He  says — "  Do  not  pass  this  clause,  but 
put  in  a  definition."  I  am  prepared  to  do 
that,  but  I  am  not  going  to  vote  against 
the  amendment  of  the  honorable  member 
(Mr.  Isaacs)  until  I  know  what  the  New 
South  Wales  delegates  will  do.  I  only 
ask  that  they  shall  put  such  a  definition 
before  us  as  will  place  it  beyond  the  pos- 
sibility of  doubt  whether  the  Darling  is 
navigable  within  the  meaning  of  the 
American  decisions.  That  is  a  fair  posi- 
tion to  take  up. 

Mr.  TRENWITH  (Victoria).— I  submit 
to  the  honorable  member  (Mr.  Glynn)  that 
it  is  utterly  useless  to  press  this  amend- 
ment. The  provision  for  the  Inter-State 
Commission  is  only  in  this  clause  now 
because  of  our  inability  to  take  it  out  at 
present.  It  is  clear  that. on  the  recom- 
mittal of  the  clause  it  will  be  taken  out, 
and  then  the  proposed  addition  will  be 
unnecessary. 

Sir  GEORGE  TURNER  (Victoria).— I 
have  been  most  anxious  all  through  to 
vote  for  the  South  Australians  if  I  can 
possibly  see  my  way  to  do  so.  I  know 
that  the  Attorney-General  of  Victoria  has 
spent  a  large  amount  of  time  in  drafting 
this  amendment,  but  the  more  I  think  of 
it  the  more  I  feel  that  the  last  three  lines 
will  practically  kill  water  conservation  and 
irrigation. 

Mr.  Fraser. — And  federation. 

Sir  GEORGE  TURNER.— I  do  not  say 
federation,  because  I  do  not  think  it  will 
have  much  effect,  but  the  more  I  think  of 
it,  notwithstanding  the  strong  opinion  of 


the  honorable  member  (Mr.  Symon),  I  am 
convinced  that  these  lines  will  prevent  the 
carrying  out  of  what  is  my  great  desire — 
that  is,  to  see  the  furtherance  of  irrigation 
and  water  conservation.  With  great  regret, 
I  shall  have  to  vote  against  the  amend- 
ment    of    the    honorable    member    (Mr. 
Isaacs). 
Mr.  Glynn's  amendment  was  negatived. 
Question — That  the  proposed  sub-section, 
as  amended,  be  inserted  in  the  clause — put. 
The  committee  divided — 

Ayes       ...  ...  ...     20 

Noes       ...  ...  ...     24 

Majority  against  the  sub-section       4 
Ayes. 


0. 


Berry,  Sir  G. 

Henning,  A.  H. 

Braddon,  Sir  E.  N. 

C.    Holder,  F.  W. 

Cockburn,  Dr.  J.  A 

Howe,  J.  H. 

Dobson,  H. 

Kingston,  C.  C. 

Douglas,  A. 

Lee  Steere,  Sir  J 

Downer,  Sir  J.  W. 

Solomon,  V.  L. 

Fysh,  Sir  P.  0. 

Symon,  J.  H. 

Glynn,  P.  M. 

Trenwith,  W.  A. 

Gordon,  J.  H. 

Grant,  C.  H. 

Teller. 

Hackett,  J.  W. 

Isaacs,  I.  A. 

Noes. 

Abbott,  Sir  J.  P. 

Moore,  W. 

Briggs,  H. 

O'Connor,  R.  E. 

Brown,  N.  J. 

Peacock,  A.  J. 

Carruthers,  J.  H. 

Quick,  Dr.  J. 

Deakin,  A. 

Reid,  G.  H. 

Forrest,  Sir  J. 

Turner,  Sir  G. 

Fraser,  S. 

Venn,  H.  \Y. 

Hassell,  A.  Y. 

Walker,  J.  T. 

Higgins,  H.  B. 

Wise,  B.  R. 

James,  W.  H. 

Zeal,  Sir  W.  A. 

Lewis,  N.  E. 

Lyne,  W.  J. 

Teller. 

McMillan,  W. 

Barton,  E. 

Pair.     . 

Aye. 

No. 

Henrv,  J. 

Clarke,  M.  J. 

Question  so  resolved  in  the  negative. 

Mr.  GLYNN  (South  Australia).— I 
withdrew  my  alternative  amendment  this 
morning  to  give  my  honorable  and  learned 
friend  (Mr.  Isaacs)  an  opportunity  to  move 
his  amendment.  I  said  that  I  did  not 
care  for  his  amendment  so  much  as  I  did 
for  the  alternative  one  I  had  drafted,  I 
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suppose  because  of  the  love  which  a 
parent  has  for  his  offspring.  I  ask  you 
now,  sir,  to  put  my  amendment  to  the 
committee.  I  think  it  will  be  a  fair  test 
as  to  whether  New  South  Wales  is  willing 
to  give  us  what  they  declare  will  be  the 
effect  of  this  decision.  I  have  already 
spoken  on  the  matter,  and  therefore  I  con- 
tent myself,  sir,  with  asking  you  to  put  the 
amendment. 

The  CHAIRMAN.— I  do  not  think  that 
this  amendment  can  be  put  in  here ;  I 
think  it  ought  to  be  put  in  in  another 
place.  We  are  dealing  now  with  a  clause 
which  gives  certain  powers  to  the  Federal 
Parliament,  and  it  is  proposed  to  insert 
among  those  powers  a  definition  of  what  a 
navigable  river  is.  I  do  not  think  that 
this  is  a  proper  place  to  put  in  a  definition. 

Mr.  GLYNN. — Before  you  rule,  sir,  may 
I  ask  that,  as  a  matter  of  convenience,  so 
as  to  avoid  opening  up  the  discussion 
again  on  the  recommittal  of  sub-section 
(1),  to  which  it  could  be  properly  attached, 
whether,  with  the  consent  of  the  commit- 
tee, you  cannot  put  it  now  so  as  to  test 
how  many  members  are  willing  to  rest  on 
an  interpretation  of  sub-section  (1)? 

Mr.  KINGSTON  (South  Australia). —I 
would  suggest  to  you,  Sir  Richard,  that, 
although  the  amendment  would  be  un- 
doubtedly out  of  place  if  it  were  included 
in  the  clause  as  one  of  the  powers  of  legis- 
lation, still  if  it  were  inserted  at  the 
end  of  the  clause  as  an  assistance  to  the 
interpretation  of  sub-section  (1)  it  would 
be  in  order.  We  have  not  yet  completed 
the  consideration  of  the  clause  itself. 

Mr.  Barton. — We  have  that  proviso 
about  the  liquor  trade  standing  in  the  way. 

Mr.  KINGSTON.— I  will  put  it,  for  in- 
stance, in  this  way — if  my  honorable  col- 
league were  to  move,  not  at  the  end 
of  any  particular  sub-section,  but  at  the 
end  of  the  clause  itself,  that  for  the  pur- 
poses of  sub-section  (1)  of  the  clause 
navigable  rivers  shall  be  deemed  to  be  so- 
and-so,  it  would  be  in  order. 

The  CHAIRMAN.— I  think  the  amend- 
ment would  be  in  order  if  it  were  moved, 
[Mr.  Glynn. 


not  as  a  power  of  Parliament  but  as  a 
portion  of  the  clause. 

Mr.  GLYNN  (South  Australia).— My 
intention,  sir,  was  that  it  might  subse- 
quently be  transposed  to  its  proper  place 
in  the  clause.     I  beg  to  move — 

That  the  clause  be  amended  by  the  addition 
of  the  following  words:— "For  the  purposes 
of  sub-section  (1),  waters  shall  be  deemed 
navigable  for  trade  and  commerce  which  are  in 
fact  navigated  continuously  or  at  times  for 
trade  and  commerce  with  other  nations  or 
among  states,  either  by  themselves  or  by  their 
connexions  with  other  waters." 

Mr.  Barton. — What  does  "at  times" 
mean? 

Mr.  Kingston. — Intermittently. 

Mr.  Barton. — It  may  be  one  day  in  the 
year. 

Mr.  HIGGINS  (Victoria).  —  If  the 
amendment  of  my  learned  friend  (Mr. 
Glynn)  be  adopted,  it  will  preclude  me 
from  moving  the  alternative  amendment 
which  I  have  prepared,  and  which  has 
been  in  print  for  some  time.  It  will  be 
understood  that  I  had  to  vote  against  the 
amendment  of  my  learned  friend  (Mr. 
Isaacs)  on  the  ground  put  so  clearly  by 
my  honorable  friends  (Mr.  Wise  and  Sir 
George  Turner),  which  was  that  the  last 
words  of  the  amendment  virtually  made 
it  necessary  for  each  state  to  get  the  per- 
mission of  the  Federal  Parliament,  or  of 
the  Inter-State  Commission,  before  it  could 
make  one  water  trust. 

Mr.  Isaacs. — No ;  that  was  not  the  case. 

Mr.  HIGGINS. — I  am  putting  my  view 
of  it,  but  I  am  not  going  to  discuss  it  now 
I  have  no  doubt  whatever  that  that  will 
be  the  effect,  and  of  course  my  honorable 
friend  has  a  doubt  the  other  way.  If  my 
learned  friend  had  put  the  first  part  of 
his  amendment  alone  I  should  have  voted 
for  it.  He  did  not  put  the  first  part 
of  his  amendment  alone,  and  therefore  I 
propose  to  move  as  sub-section  (31)  the 
amendment  printed  on  the  notice-paper : — 

To  secure  the  navigability  of  all  waters  so 
far  as  in  fact  navigable  which,  in  the  course  of 
their  flow  or  after  joining  other  waters,  touch 
more  than  one  state. 
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The  effect  of  this  amendment  will  prac- 
tically be  what  appears  in  the  first  part  of 
the  amendment  of  my  learned  friend  (Mr. 
Isaacs).  I  was  hoping  that  the  two  parts 
of  his  amendment  would  be  divided,  so 
that  we  might  have  the  beneficial  part, 
that  is  the  first  part,  and  not  have  the 
second  part.  I  think  honorable  members 
Avho  are  interested  in  the  cause — the  just 
cause — of  South  Australia  will  have  an 
opportunity,  on  my  amendment,  to  secure 
in  effect  the  first  part  of  the  amendment 
of  my  learned  friend  (Mr.  Isaacs),  and, 
therefore,  I  beg  to  move  the  amendment 
accordingly. 

The  CHAIRMAN.— Will  the  honorable 
member  (Mr.  Glynn)  withdraw  his  amend- 
ment for  the  purpose  of  allowing  the  hon- 
orable member  (Mr.  Higgins)  to  move  his 
amendment  ? 

Mr.  Glynn. — I  understand,  sir,  that 
the  honorable  member  wishes  to  insert  his 
amendment  where  sub-section  (31)  was 
struck  out. 

The  CHAIRMAN —Yes. 
Mr.  Glynn. — Of  course,  sir,  my  amend- 
ment may  be  moved  after  his  amendment 
is  disposed  of  ? 

The  CHAIRMAN.— Yes. 
Mr.  Glynn's  amendment  was  withdrawn. 
Mr.  HIGGINS.— I  beg  to  move- 
That  the  following  he  sub-section  (31)  :— 
To  secure  the  navigability  of  all  waters  so  far 
as  in  fact  navigable  which,  in  the  course  of  their 
flow  or  after  joining  other  waters,  touch  more 
than  one  state. 

Sir  GEORGE  TURNER  (Victoria).— 
I  do  not  know  whether  my  honorable 
friend  (Mr.  Higgins)  has  the  right  view 
of  this  or  whether  I  have.  I  think  we  are 
both  of  the  opinion  that  wTe  ought  to 
provide  for  irrigation;  but  the  wording 
of  this  amendment  is  a  direct  instruction 
to  the  Federal  Parliament  to  secure  the 
navigability  of  all  waters  so  far  as  in  fact 
navigable  which,  in  the  course  of  their 
flow  or  after  joining  other  waters,  touch 
more  than  one  state.  That,  to  my  mind, 
will  shut  out  irrigation  entirely. 

Mr.  Higgins. — No. 


Sir  GEORGE  TURNER.— Surely  my 
honorable  friend  must  misconceive  it,  with 
all  due  deference  to  his  better  knowledge 
and  better  judgment  than  mine.  It 
simply  says  to  the  Federal  Parliament — 
"It  is  your  duty  to  secure  the  naviga- 
bility of  these  rivers  at  all  hazards  or  at 
all  costs,  and  the  expense  of  irrigation  is 
not  to  be  taken  into  consideration."  If  I 
read  this  amendment  correctly  I  must 
vote  against  it,  unless  my  honorable  friend 
can  show  me  that  I  have  misconstrued  his 
meaning. 

Mr.  Kingston. — It  is  not  a  direction  or 
a  duty,  but  a  power. 

Sir  GEORGE  TURNER.— Surely  power 
implies  a  duty. 

Mr.  BARTON  (New  South  Wales).— 
One  broad  reason  which  influences  me  in 
voting  against  the  amendment  is  that  it, 
like  so  many  others  which  have  been  sug- 
gested, makes  a  difference  between  certain 
rivers  and  the  other  rivers  of  the  Common- 
wealth. I  hold  the  distinct  opinion  that 
wrhether  we  leave  the  Constitution  to  the 
operation  of  sub-section  (1),  or  whether  we 
do  anything  by  way  of  stronger  definition 
— and  I  am  afraid  that  strong  definitions 
too  often  amount  to  limitations — we 
should  make  no  difference  between  the 
navigable  waters  of  one  state  and  those  of 
another. 

Mr.  Higgins. — My  amendment  refers 
to  all  navigable  waters  touching  more 
than  one  state 

Mr.  Isaacs. — That  will  not  include  the 
Darling. 

Mr.  Higgins. — It  would  include  the 
Darling,  but  not  the  Yarra. 

Mr.  BARTON.— The  Commonwealth 
control  of  navigation  should  include  con- 
trol over  the  navigation  of  the  Yarra,  the 
Tamar,  the  Derwent,  the  Swan,  and  every 
river  in  the  Commonwealth  which  is  in 
fact  navigable.  a 

Mr.  Dobson. — Not  unless  its  waters 
touch  more  than  one  state. 

Mr.  BARTON. — During  recent  debates 
we  have  heard  a  great  deal  about  federal- 
ism,  but   we    never    heard    that    it   was 
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federalism  to  prescribe  in  one  part  of  the 
Constitution  that  trade  and  intercourse 
should  be  absolutely  free,  while  in 
another  part  of  the  Constitution  power  is 
not  taken  to  secure  that  freedom. 

Mr.  Dobson. — That  is  hardly  a  fair  way 
of  putting  it.  What  have  we  to  do  with 
rivers  that  do  not  touch  more  than  one 
state  1 

Mr.  BARTON.— We  prescribe  in  the 
Constitution  that  trade  and  intercourse 
shall  be  free ;  we  also  give  the  Common- 
wealth power  to  regulate  trade  and  com- 
merce. By  the  combined  effect  of  these 
i  two  provisions,  and  by  further  words,  if 
necessary,  we  wish  to  obtain  that  the 
authority  of  the  Commonwealth  shall  be 
I  paramount  in  securing  proper  and  effective 
\   intercourse,  whether  internal  or  external. 

Mr.  Dobson. — Yes,  between  state  and 
,  state, 

Mr.  BARTON.— Not  merely  between 
state  and  state.  If  a  ship  sails  from 
Sydney  for  the  Swan  River,  or  from  some 
port  in  Victoria  for  the  Derwent  or  Tamar, 
is  that  not  commerce  between  state  and 
state  % 

Sir  Edward  Braddon. — Is  it  not  the 
river  that  flows  from  state  to  state  that 
we  want  to  regulate  1 

Mr.  BARTON.— No,  that  is  an  exploded 
idea,  which  has  been  created  by  the  con- 
tinuous way  in  which  the  minds  of  some 
honorable  members  have  been  sedulously 
directed  to  the  belief  that  the  only  river 
traffic  worth  troubling  about  is  that  in 
which  New  South  Wales  is  concerned.  A 
great  many  honorable  members  have  been 
led  to  forget  that  inter-state  commerce  is 
not  comprehended  in  the  navigation  of 
the  Murray  and  of  the  Darling,  that  it  of 
necessity  includes  the  navigation  of  all 
rivers  that  are  navigable,  and  which  under 
a  reasonable  interpretation  of  the  trade 
and  commerce  sub-section  can  be  kept 
navigable.  The  difficulty  which  has  arisen, 
and  which.  I  quite  anticipated,  has  arisen 
from  the  fact  that  we  have  been  discussing 
the  question  of  the  Murray  and  the  Darling 
at  such  great  length  that  we  have  really 
[Mr.  Barton. 


left  all  other  rivers  out  of  account.  I  am 
sure  that  every  honorable  member  will  see 
that  whatever  power  we  give  over  the 
navigability  of  one  river  we  must  give 
over  the  navigability  of  another. 

Mr.  Isaacs. — My  amendment  prop< 
to  include  them  all. 

Mr.  BARTON.— So  far  as  the  first  por- 
tion of  it  is  concerned  the  honorable  and 
learned  member  took  the  statesmanlike 
position-  of  proposing  to  deal  equally  with 
all  the  rivers  of  the  Commonwealth.  With 
regard  to  the  trade  and  commerce  sub- 
section I  have  been  quite  at  one  with 
him  ;  we  have  been  at  difference  only  as  to 
the  best  means  to  effect  our  ends.  But  I 
want  honorable  members  to  recognise  that 
we  must  not  make  fish  of  one  and  fowl  of 
another.  We  have  no  business  to  pre- 
scribe certain  regulations  for  rivers  which 
flow  through  or  between  two  or  more 
states.  What  we  have  to  deal  with  is  the 
river  system,  not  of  New  South  Wales 
or  of  Western  Australia,  but  of  the  whole 
Commonwealth.  The  only  federal  view 
to  take  of  the  question  is  to  let  the 
power  of  controlling  the  navigation  of 
rivers  extend  to  every  navigable  river 
in  the  Commonwealth.  If  a  ship  goes 
out  of  a  harbor,  and  is  bound  to  a  river, 
or  if  she  goes  out  of  a  river,  and  is 
bound  to  a  harbor,  it  matters  not,  the 
control  of  that  river  is  essential  to  tbe 
complete  federal  control  of  the  navigation. 
Without  labouring  the  matter,  I  have 
only  to  say  that  I  object  to  any  differen- 
tiation between  the  rivers  of  one  part  of 
the  Commonwealth  and  those  of  another 
part  of  the  Commonwealth.  When  we 
deal  with  the  rivers,  we  must  make  a  uni- 
form law  applicable  to  them  all,  and  as  we 
are  not  now  making  that  law,  but  only 
giving  power  to  enact  it,  we  must  make 
that  power  as  comprehensive  as  the  equity 
of  the  case  demands,  and  as  wide  as  the 
limits  of  the  whole  Commonwealth 

Sir  EDWARD  BRADDON  (Tasmania). 
— It  is  with  something  approaching  to  awe 
that  I  venture  to  differ  from  the  construc- 
tion placed  upon  the  amendment  by  the 
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leader  of  the  Convention.  The  honorable 
and  learned  member  is  a  lawyer,  and  a 
very  astute  one.  I  am  a  simple  layman, 
who,  when  he  reads  the  English  language, 
outside  of  certain  Acts  of  Parliament,  puts 
a  reasonable  construction  upon  what  he 
reads. 

Mr.  Barton. — Is  not  that  claiming 
infallibility  1 

Sir  EDWARD  BRADDON.—  I  do  not 
claim  infallibility ;  I  have  read  the  pro- 
posed amendment,  as  I  think  any  average 
schoolboy  and  a  good  many  adults  would 
read  it.  The  amendment  is  to  secure  the 
navigability  of  all  waters  so  far  as  they 
are  in  fact  navigable  which,  in  the  course 
of  their  flowr  or  after  joining  other  waters, 
touch  more  than  one  state.  How  can  my 
honorable  and  learned  friend  contend  that 
a  vessel  leaving  Adelaide  for  the  Tamar 
sails  its  course  over  the  waters  of  a  river 
which  join  with  the  waters  of  the  port 
from  which  the  vessel  comes  ? 

Mr.  Barton.  —  My  right  honorable 
friend  must  have  misunderstood  me.  I 
never  committed  myself  to  any  ridiculous 
nonsense  of  the  kind. 

Sir  EDWARD  BRADDON.— I  under- 
stood the  honorable  and  learned  member 
to  say  that  the  Tamar,  the  Derwent,  and 
the  Swan  were  three  rivers  over  which, 
according  to  the  amendment,  federal  con- 
trol would  be  given. 

Mr.  Barton. — Will  the  right  honor- 
able member  allow  me  to  explain  what  I 
said?  I  objected  to  the  amendment  be- 
cause it  dealt  with  rivers  which,  in  the 
course  of  their  flow,  touched  more  than  one 
state.  My  objection  wTas  that  it  was  not 
material  whether  a  river  flowed  entirely 
through  one  state  or  not,  for  if  we  gave 
the  power  to  regulate  trade  and  commerce, 
and  with  it  navigation,  that  power  should 
be  so  large  as  to  extend  to  the  control  of 
the  navigation  of  every  river  within  the 
Commonwealth  so  far  as  it  was  navigable. 
Therefore,  the  clause  imposed  a  limita- 
tion writh  which  I  did  not  agree. 

Sir  EDWARD  BRADDON.— I  am  glad 
that  the  leader  of  the  Convention  did  not 


make  such  a  monstrous  statement  as  I 
understood  him  to  make. 

Mr.  ISAACS  (Victoria). — I  quite  agree 
with  the  leader  of  the  Convention  with 
regard  to  this  matter,  and  I  am  not  dis- 
posed to  criticise  the  amendment  from  a 
merely  verbal  stand-point.  I  agree  also 
with  Sir  George  Turner  that  the  radical 
defect  in  the  amendment  is  that  it  places 
navigability  not  only  in  the  first  rank,  but 
refers  to  it  as  the  only  consideration.  It 
is,  under  this  amendment,  the  primary  duty 
of  the  Federal  Parliament  to  look  after  the 
navigability  of  these  rivers,  and  to  dis- 
regard every  other  consideration.  I  utterly 
disagree  with  that  view;  and  I  think  from 
the  wording  of  the  amendment — I  am  not 
going  to  make  any  verbal  criticism,  because 
in  my  viewr  no  alteration  would  amend  it — 
that  the  Darling  would  not  be  included, 
because  the  amendment  is  confined  to 
wraters  which  in  the  course  of  their  flow 
do,  after  joining  other  waters,  touch  more 
than  one  state.  Now,  the  waters  of 
the  Darling  would  not  come  under  this 
provision  until  they  touched  more  than 
one  state.  Suppose,  however,  you  alter 
the  word  "  waters"  to  "river,"  when  does 
the  River  Darling  ever  touch  more  than 
one  state?  Never.  The  Murray  does 
after  the  Darling  joins  it,  but  after  the 
junction  is  effected  the  Darling  has  its 
existence  obliterated. 

Mr.  Barton. — Might  not  the  Darling 
touch  more  than  one  state  after  joining 
with  the  Murray  ? 

Mr.  ISAACS. — W^ould  any  one  say  that 
it  is  the  Darling  River  after  the  junction 
with  the  Murray? 

Mr.  Barton. — But  the  intention  of  the 
amendment  is  to  say  that  the  Darling  is  a 
river  after  the  junction. 

Mr.  ISAACS.— The  water  of  the  Darling 
joins  the  water  of  the  Murray.  If  you 
use  the  word  "  river"  you  never  get  lower 
than  the  junction  of  the  Darling  and  the 
Murray,  and  if  you  use  the  word  "  waters" 
you  never  get  higher  than  that.  Honor- 
able members  will  see  that  you  are  simply 
between  Scylla  and  Charvbdis. 
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Mr.  Higgins. — The  idea  is  plain  enough ; 
it  is  merely  a  matter  of  drafting. 

Mr.  ISAACS. — I  am  pointing  out  that 
the  amendment  does  not  make  the  matter 
plain  by  any  means,  but  I  am  also  point- 
ing out  that  it  is  giving  the  go-by  alto- 
gether to  irrigation,  and  lias  this  further 
cardinal  defect,  that  it  does  eliminate, 
by  embracing  one  class  of  rivers,  and 
therefore  excluding  another  from  the  fede- 
ral control,  rivers  which  ought  to  be 
under  federal  control  for  the  purposes  of 
inter-state  commerce,  and  which  are  in- 
separable from  inter-state  commerce.  I 
think  we  should  put  in  words  which  will 
make  it  clear  that  that  control  ought  to 
be  adhered  to.  I  do  not  know  any  better 
words  than  those  of  the  first  part  of  the 
amendment  which  I  suggested,  which  em- 
brace all  such  rivers  and  exclude  all  other 
rivers. 

Mr.  HIGGINS  (Victoria).— I  should  like 
to  reply  to  the  criticisms  which  have  been 
made  upon  my  amendment,  but  I  will  do 
so  very  briefly.  The  leader  of  the  Con- 
vention says  that  if  this  control  is  to  be 
given  in  regard  to  any  waters  it  should  be 
given  with  regard  to  all  navigable  rivers, 
even  with  regard  to  the  Snowy  River, 
the  Darling,  the  Tamar,  and  the  Yarra. 
I  join  issue  with  the  honorable  member. 
I  do  not  think  we  should  give  to  the 
Federal  Parliament  the  control  over  the 
Derwent,  the  Tamar,  the  Swan  River,  the 
Yarra,  or  the  Brisbane  River.  These  are 
purely  state  concerns.  More  than  that, 
under  the  United  States  Constitution  there 
is  no  such  power  given.  I  have  a  passage 
here  which  makes  it  clear  that  under  the 
United  States  Constitution  there  is  a 
power  which  we  have  often  had  referred 
to  during  the  last  few  days — to  regulate 
trade  and  commerce.  Now,  Story,  in  his 
work  on  the  Constitution  of  the  United 
States,  says  that — 

It  is  not  doubted  that  it  extends  to  the 
regulation  of  navigation,  and  to  the  coasting 
trade  and  fisheries,  within  as  well  as  without 
any  state,  wherever  it  is  connected  with  the 
commerce  or  intercourse  with  any  other  state, 
or  with  foreign  nations.  But  it  does  not  extend 
[Mr.  Isaacs. 


to  the  navigation  of  a  river  wholly  within  one 
state,  separated  from  tide  water  by  an  impass- 
able fall,  and  not  forming  part  of  any  continu- 
ous track  of  commerce  between  states,  or  with 
a  foreign  country.  , 

Mr.  Barton. — Does  not  the  case  of 
Daniel  Ball  settle  the  matter  ? 

Mr.  HIGGINS.— That  case  refers  to 
the  ebb  and  flow,  I  think. 

Mr.  Barton. — It  denies  that  ebb  and 
flow  is  an  essential. 

Mr.  HIGGINS.  —I  do  not  intend  to 
detain  the  committee  with  a  discussion 
upon  this  matter  now,  but  I  think  the 
point  is  clear  from  Story ;  and  I  deny,  as 
a  matter  of  expediency,  that  it  is  desirable 
to  intrust  the  Federal  Parliament  with 
the  control  of  the  Tamar,  the  Derwent, 
the  Swran  River,  the  Yarra,  or 

Mr.  Howe. — Or  the  Styx. 

Mr.  HIGGINS.— Quite  so.  Sir  George 
Turner  says  that  this  amendment  stops 
irrigation.  It  does  not.  It  simply  leaves 
irrigation  as  it  was,  but  subject  to  sucE 
paramount  laws  as  the  Federal  Parliament 
may  enact  for  the  purpose  of  securing 
navigation.  I  admit  that  this  amendment 
is  not  the  one  that  I  should  have  liked 
to  have.  I  have  already  indicated  what 
I  should  have  liked,  and  eighteen  mem- 
bers of  the  Convention  have  voted  for 
it  But  this  amendment  does  say  that  the 
Federal  Parliament  shall  secure  the  navi- 
gability of  all  inter- state  rivers.  That  is 
all  I  wish  to  do  here.  Mr.  Isaacs  has  said 
that  this  amendment  puts  navigability  in 
the  first  rank.  I  admit  that  he  is  right ; 
it  does.  I  will  be  as  frank  with  the  com- 
mittee as  I  can.  I  should  have  liked  to 
leave  the  whole  question  to  the  Federal 
Parliament  to  say  whether  irrigation  or 
navigation  should  be  in  the  first  rank. 
But  if  we  come  to  the  question  of  what  is 
right  between  states,  I  do  think  that  all 
that  South  Australia  could  fairly  claim 
would  be  that  navigability  should  be  kept 
up  to  such  a  degree  as  nature  has  allowed 
navigability.  But  that  is  all.  South 
Australia  cannot   claim  more  than  that. 
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If  she  achieves  the  result  of  having  main- 
tained such  navigability  as  nature  gave 
the  Darling  and  the  Murray  when  their 
waters  come  to  South  Australia,  she  will 
be  able  to  make  use  of  those  waters  for 
irrigation  or  for  any  other  purpose  which 
will  not  interfere  with  the  use  of  the 
waters  above. 

Mr.  Barton. — You'mean  to  keep,  not 
make,  them  navigable  1  You.  do  not  want 
to  extend  navigability  1 

Mr.  HIGGINS.— All  I  say  is  that  if 
South  Australia  and  New  South  Wales  were 
in  the  position  of  private  owners,  with 
the  Murray  flowing  through  their  land 
New  South  Wales,  as  the  owner  higher  up 
the  stream,  must  not  diminish  the  flow 
of  the  water  so  far  as  to  affect  the  degree 
of  navigability  which  the  river  possesses  at 
certain  times.  Apply  that  to  the  states, 
and  say  that  the  Federal  Parliament  may 
make  such  enactments  as  may  keep  navi- 
gable this  river  so  far  as  nature  has  given 
it  a  navigable  quality.  If  for  this  purpose 
there  is  need  to  clear  away  an  obstruction 
the  Federal  Parliament  can  do  it.  If  there 
is  only  need  to  declare  an  Act  of  the  state 
Parliament  a  trespass  the  Federal  Court 
will  do  it.  I  will  therefore  press  this 
proposal,  and  I  think  honorable  members 
will  see  that  it  is  reasonable  that  there 
should  be  at  least  this  power. 

Mr.  Dobson. — Is  the  honorable  member 
quite  sure  of  his  law  when  he  says  that, 
even  though  the  navigability  of  the  river 
is  to  be  maintained,  when  a  stream  of 
water  reaches  South  Australia,  South  Aus- 
tralia can  set  to  work  to  irrigate?  Might 
not  one  solitary  trader  object  and  say 
that  his  rights  were  being  interfered  with 
with  % 

Mr.  RIGGINS.— I  admit  that  if  South 
Australia  took,  for  the  purpose  of  irriga- 
tion, such  a  volume  of  water  as  would 
prevent  the  navigation  of  the  Murray,  it 
would  be  doing  an  illegal  act,  and  that  it 
could  be  restrained.  But  I  understand 
that  South  Australia,  for  the  purpose  of 
irrigation,  will  be  able  to  take  great 
quantities  of  this  water  without  seriously 


interfering  with  the  navigability  of.  the 
river. 

Mr.  Dobson.— Could  not  one  trader 
stop  the  whole  of  their  irrigation  schemes 
if  he  were  injuriously  affected  by  them? 

Mr.  HIGGINS.  —  He  could,  provided 
the  Federal  Parliament  had  passed  an 
enactment  to  secure  the  navigability  of 
the  stream. 

Mr.  GLYNN  (South  Australia).  —  I 
would  ask  Mr.  Higgins  whether  this 
amendment  is  not  really  a  cutting  down 
of  the  scope  of  sub- section  (1),  which  gives 
a  power  to  improve  rivers?  This  will 
limit  the  power  of  the  Federal  Parliament 
to  securing  existing  navigability. 

Mr.  Higgins. — Not  existing. 

Mr.  GLYNN. — Yes;  it  specifies  some- 
thing that  might  fall  under  sub-section  (1), 
and  it  might,  therefore,  limit  the  scope  of 
sub-section  (1).  If  the  navigable  dis- 
charge was  4  feet,  it  might  be  necessary, 
in  view  of  evaporation,  to  secure  by  a  lock 
a  discharge,  in  a  given  month,  of  8  feet. 
Under  this  amendment  an  application 
could  be  made  against  the  state  for  at- 
tempting to  raise  the  level  to  8  feet 
because  the  navigable  discharge  without 
the  lock  would  have  been  4  feet.  You 
make  it  8  feet,  and  therefore  you  are 
really  increasing  beyond  existing  naviga- 
bility the  navigable  discharge  of  the 
river.  That  would  stop  the  hand  of  the 
Federal  Parliament  in  improving  the  river. 
I  do  not  say  that  there  may  not  be  some 
doubt  about  this  point,  but  it  seems  to 
me  that  the  amendment  would  operate 
as  a  bar  to  the  Federal  Parliament  in  im- 
proving the  river  under  sub-section  (1).  It 
is  a  limitation  rather  than  an  extension  of 
that  provision. 

Mr.  SOLOMON  (South  Australia).— 
I  would  suggest  to  the  leader  of  the  Con- 
vention that  this  would  be  a  convenient 
time  to  report  progress.  We  have  struck 
out  sub-section  (31),  and  we  have  got  the 
ground  clear  for  some  other  proposal 
which  might  possibly  meet  with  the 
approval  of  a  majority  of  honorable  mem- 
bers.    I  am  sure  that  if  we  leave  a  blank 
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and  rest  content  with  sub-section  (1),  which 
has  been  described  by  the  leader  of  the 
Convention  as  covering  the  ground,  we 
shall  not  give  satisfaction,  at  least  to  the 
people  of  South  Australia.  I  have  no  de- 
sire to  continue  the  debate  now  if  the 
leader  of  the  Convention  will  indicate  that 
he  is  prepared  to  report  progress. 

Mr.  BARTON  (New  South  Wales).— 
This  debate  has  taken  up  five  or  six  days 
of  the  time  of  the  Convention.  When 
the  public  speak  at  all  on  the  subject 
through  the  press  they  say  that  they  are 
heartily  tired  of  it,  and  they  do  not  want 
to  hear  the  voices  of  any  more  of  us,  even 
through  the  press.  We  have  all  said  our 
say,  and  expressed  our  views  as  strongly 
and  emphatically  as  we  can.  If  we 
do  not  come  to  some  decision  soon 
it  will  be  said  that  we  are  indulging  in 
idle  reiteration.  Every  honorable  mem-, 
ber  will  agree  with  me  that  a  body  of  this 
kind  ought  to  show  that  it  does  not 
indulge  in  the  practice  of  repeating  senti- 
ments and  arguments  that  prevails  in 
some  other  places.  A  good  deal  more  is 
expected  of  the  elected  of  the  five  colonies 
than  is  expected  generally  from  represen- 
tative bodies.  I  do  think  it  would  be  a 
wise  thing  for  Mr.  Solomon  to  withdraw 
his  request,  and  let  us  decide  the  matter 
to-night.  The  country  is  waiting  to  hear 
our  decision,  and  when  I  speak  of  the 
country  I  speak  of  Australia.  I  think 
that  some  irritation  will  be  caused  if  we 
do  not  come  to  a  decision. 

Mr.  SOLOMON  (South  Australia).—! 
would  submit  with  all  respect  to  the 
leader  of  the  Convention,  and  with  all  re- 
spect to  the  press  and  to  the  country,  that 
this  is  a  matter  of  so  much  importance 
that  the  representatives  of  South  Australia 
cannot  rest  content  with  the  omission  of 
sub-section  (31).  That  sub-section  was  not 
struck  out  because  of  any  feeling  on  the 
part  of  honorable  members  that  the  South 
Australian  claims  did  not  call  for  recogni- 
tion, but  because  of  the  manner  in  which 
the  question  was  put,  and  in  which  the 
amendments  were  hacked  about  by  various 
[Mr.  Solomon. 


'  gentlemen.  A  number  of  honorable 
members  did  not  know  what  they 
woe  voting  for.  I  am  not  inclined 
to  give  way  now  on  account  of  any 
expressions  of  opinion  on  the  part  of 
any  section  of  the  press  as  to  the  May  in 
which  our  work  should  be  done,  or  how 
long  we  should  continue  sitting.  If  we 
spent,  not  four  or  five  days,  but  even  four 
or  five  weeks,  on  the  consideration  of  so 
important  a  question,  and  succeeded  in 
arriving  at  some  satisfactory  conclusion, 
we  should  have  done  our  duty.  It  is  my 
intention  to  endeavour  to  get  some  pro- 
vision inserted  in  the  Bill  that  will  satisfy 
the  people  of  South  Australia  before  we 
leave  this  particular  clause.  It  is  all  very 
well  for  the  leader  of  the  Convention,  as 
the  representative  of  the  colony  of  New 
South  Wales,  to  say  —  after  we  have 
knocked  out  one  sub-section  that  would 
have  protected  any  "  fancy "  claims,  as 
they  have  been  called,  of  South  Australia, 
but  what  we  choose  to  call  its  moral 
claims  —  that  the  country  has  had 
enough  of  this  subject.  As  far  as  the 
representatives  of  South  Australia  are 
concerned,  they  have  not  had  enough  of  it. 
We  want  some  provision  inserted  in  the 
Bill  which  will  more  definitely  place  the 
control  of  the  rivers  in  the  Federal  Go- 
vernment, and  more  definitely  protect  the 
interests  of  South  Australia  with  regard 
to  the  Murray,  than  the  sub-sections  that 
now  stand  in  this  clause.  I  do,  therefore, 
desire  to  debate  the  matter,  at  any  rate,  a 
little  further.  As  to  the  question  of  the 
time  occupied,  I  would  ask  whether  it 
has  been  occupied  by  the  lay  members? 
Was  it  not  the  legal  members  who 
spoke  hour  after  hour,  and  time  after 
time,  upon  every  simple  amendment,  and 
did  they  not  rather  resent  any  attempt  on 
the  part  of  the  lay  members  to  give  voice 
to  the  opinions  of  their  constituents?  I 
do  not  wish  to  occupy  the  time  of  the 
Convention  unduly.  I  have  not  done  that 
at  any  of  our  sittings.  I  have  always 
endeavoured  to  confine  my  remarks  within 
as   few  words   as  possible,  but  I  do  not 
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think  it  fair  to  the  colony  that  I  represent 
that  the  debate  on  this  important  subject 
should  be  closed  at  once.  The  amend- 
ments now  submitted  require  careful 
consideration,  and  I  hope  that  they 
will  be  discussed,  and  discussed  fully. 
Mr.  Higgins'  amendment  may  not  as  it 
stands  at  present  meet  the  views  of  all 
the  members  of  the  Convention,  but  we 
might,  by  the  substitution  of  other  words, 
make  it  acceptable.  We  should,  at  any 
rate,  insert  some  provision  in  place  of  sub- 
section (31)  which  has  been  struck  out, 
and  in  my  opinion  most  foolishly  struck 
out,  so  far  as  the  representatives  of  South 
Australia  were  concerned,  at  any  rate. 
That  sub-section  did  give  us  some  definite 
protection  in  regard  to  our  rights  in  the 
River  Murray. 

Mr.  Fraser. — You  were  not  satisfied 
with  it. 

Mr.  SOLOMON.— It  is  not  for  me  to 
say  whether  the  whole  of  the  representa- 
tives of  Australia  were  satisfied  with  it  or 
not.  They  were  not  satisfied  with  a  clause 
in  the  Draft  Bill  of  1891,  which,  to  my 
mind,  would  have  met  all  our  require- 
ments, and  to  which  the  people  of  New 
South  Wales  were  perfectly  willing  to 
agree.  That  clause  placed  under 
the  control  of  the  Federal  Parliament 
"  river  navigation  with  respect  to  the 
common  purposes  of  two  or  more 
states  or  parts  of  the  Commonwealth." 
Sub-section  (31)  should  have  been  left  in 
the  clause,  and  it  probably  would  have 
been  left  in,  but  for  a  reversal  of  the  old 
saying,  that  "in  the  multitude  of  coun- 
sellors there  is  wisdom."  There  were  too 
many  counsellors — too  many  Queen's 
counsellors — and  the  result  wTas  that  this 
provision,  which  would  have  been  useful, 
was  struck  out.  Now  we  find  ourselves 
without  any  protection  whatever  against 
any  encroachment  on  the  part  of  New 
South  Wales.  I  am  sure  the  leader  of 
the  Convention  will  see  that  it  is  not 
the  desire  of  the  members  of  the  Conven- 
tion to  close  this  debate  hurriedly.  We 
have  .  given  ourselves  ample  time  for  the 


consideration  of  many  points  that  have 
been  brought  before  us,  but  there  is  here 
a  blank  which  should  be  filled  up.  There 
is  something  more  wanted,  and  I,  for  one, 
will  resist  any  attempt  to  take  a  final 
vote  on  this  question  until  a  reasonable 
opportunity  has  been  given  to  honorable 
members  to  fully  consider  it. 

Dr.  QUICK  (Victoria).— I  think  the 
request  made  by  the  honorable  member 
is  a  reasonable  one.  I  am  not  at  all 
satisfied  in  my  own  mind  about  the  omis- 
sion of  sub-section  (31).  I  am  quite  sure 
that  some  of  our  friends  from  South  Aus- 
tralia were  led  to  believe  that  that  sub- 
section conferred  on  them  an  empty  right 
and  an  empty  power,  and,  that  being  their 
view,  they  were  quite  willing  to  allow  the 
sub-section  to  be  struck  out.  But  it  is  a 
serious  matter  for  them,  and  they  ought 
to  have  an  opportunity  of  considering 
whether,  now  that  the  other  proposals  have 
been  rejected,  that  sub-section  ought  not 
to  be  restored.  I  would  suggest  that  it 
should  be  restored,  with  the  addition  of 
the  words  "without  limiting  sub-section 
(1)  of  clause  52."  I  should  like  to  do  some- 
thing to  help  the  representatives  of  South 
Australia,  and  I  shall  be  no  party  to  rush- 
ing this  matter  through.  I  would  advise 
honorable  members  to  seriously  consider 
whether  sub-section  (31)  should  not  be 
restored  with  the  addition  I  have  sug- 
gested. The  great  argument  against  it 
was  that  it  limited  the  sub-section  relating 
to  the  regulation  of  trade  and  commerce, 
and  there  might  be  considerable  force  in 
that  argument.  In  order  to  give  time  for 
consideration,  I  would  suggest  that  pro- 
gress be  reported. 

Mr.  REID  (New  South  Wales).— It  is 
obvious  that  sub-section  (31)  could  not  be 
restored  now.  It  was  negatived  on  the 
consideration  of  this  clause,  and  it  could 
not  be  reinstated  at  the  same  stage,  so 
that  if  we  were  to  wait  till  midnight  the 
honorable  member  would  not  have  the 
opportunity  he  seeks.  There  will  be  an 
opportunity  later  on,  if  honorable  mem- 
bers are  disposed  to  re-open  the  question. 
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to  recommit  the  clause  for  the  purpose  of 
its  further  consideration.  I  myself  have 
an  amendment,  which  I  have  sent  to  the 
Government  Printer,  and  which  I  may 
think  it  necessary  to  ask  the  Convention 
to  consider. 

Mr.  Howe. — That  is  another  reason  why 
we  ought  to  report  progress. 

Mr.  RE  ID. — No,  I  do  not  propose  to 
bring  it  on  at  this  stage  of  this  clause  at 
all.  I  feel  that  after  the  very  long  time 
we  have  taken  over  this  question  the 
public  have  a  right  to  know  our  final 
mind  upon  it. 

Sir  John  Forrest. — Have  we  not  got 
to  a  decision  of  it  yet  % 

Mr.  REIT). — It  does  not  look  like  it, 
rooting  about,  as  we  are,  among  the 
embers. 

Dr.  COCKBURN  (South  Australia).— 
It  is  true  that  sub-section  (31)  was  nega- 
tived, but  not  on  its  merits.  There  was  a 
majority  in  favour  of  the  purport  of  the 
sub-section,  and  it  was  simply  negatived 
because  some  unfortunate  words  crept  in 
which  put  the  majority  against  it.  How- 
ever, we  want  to  arrive  at  the  sense  of 
the  Convention  on  this  important  ques- 
tion, and  I  think  it  is  only  reasonable  that 
we  should  be  given  time  to  consider  the 
matter.  We  have  the  members  of  the 
Convention  whom  we  look  upon  as  autho- 
rities on  questions  of  this  character  taking 
opposite  sides.  We  have  the  leader  of 
the  Convention  telling  us  that  we  have 
everything  we  want  in  sub-section  (1)  of 
clause  52,  and  we  have  the  Premier  of 
the  same  colony  from  which  the  leader 
himself  comes  telling  us  that  that  same 
sub-section  gives  us  nothing  at  all. 

Mr.  Reid. — I  did  not  say  that. 

Dr.  COCKBURN.  —  The  honorable 
member  told  us  that  the  rivers  of  New 
South  Wales  were  free  highways,  free 
from  all  tolls,  free  from  all  duties,  but  he 
is  careful  to  oppose  any  provision  which 
would  secure  justice  to  South  Australia  in 
this  matter. 

Mr.  Howe. — Mr.  Isaacs  takes  the  same 
view  as  Mr.  Reid. 
[Mr.  Reid. 


Dr.  COCKBURN.— Yes,  Mr.  Isaacs  says 
that  we  have  not  got  what  we  are  contend- 
ing for  under  sub-section  (1)  of  clause  52. 

Mr.  Isaacs. — I  do  not  know  what  you 
contend  for  now. 

Dr.  COCKBURN.— I  am  not  reflecting 
on  the  honorable  member,  who  has  helped 
us  to  the  best  of  his  ability,  and  who  has 
thrown  such  light  on  this  matter  as  to 
enhance  his  already  great  reputation  by  the 
lucidity  he  has  brought  to  bear  on  the 
problem  which  confronts  us.  Through  the 
loss  of  this  provision  South  Australia,  and 
indeed  the  whole  federal  cause,  has  sus- 
tained a  great  injury,  and  we  now  want 
to  know  where  we  are. 

Mr.  Reid. — You  had  better  take  a  week 
to  ascertain  that  ;  you  will  never  find 
out. 

Dr.  COCKBURN.— No,  not  a  week.  I 
think  we  ought  to  take  the  adjournment 
at  the  ordinary  time.  To  those  honorable 
members  who  have  any  misgivings  as  to 
the  length  of  time  taken  over  our  delibera- 
tions, I  would  venture  to  say  that  when 
we  are  at  a  critical  point,  the  more  time 
we  take  for  the  solution  of  the  problem 
the  better  chance  we  shall  have  of  secur- 
ing federation,  because  our  action  in  so 
doing  goes  to  show  that  we  intend  to 
adopt  the  Constitution.  People  take  more 
trouble  about  building  houses  when  they 
are  going  to  inhabit  them.  The  great  legal  | 
luminaries  of  the  Convention  differ,  and 
we  should  be  given  time  to  ascertain  which 
is  on  the  right  side  and  which  on  the 
wrong,  because  undoubtedly  some  mem- 
bers of  the  Convention  who  have  the 
highest  legal  reputations  are  hopelessly  in 
the  wrong  on  the  one  side  or  the  other. 
I  want  to  know  wrhich  side  it  is,  and  I 
join  in  the  appeal  that  we  should  adjourn 
at  the  usual  time,  which  has  already 
arrived,  to  see  if  we  cannot,  to-morrow, 
put  in  some  wrords  which  will  make  the 
intention  of  the  Convention  abundantly 
clear.  I  have  been  considering  whether 
we  had  not  better  go  back  to  the  clause 
as   framed   at   the    1891    Convention.     I 


Commonwealth  of 


[3  Feb.,  1898.] 


Australia  Bill. 


545 


think  that  the  proceedings  of  that  gather- 
ing will  never  throw  anything  bnt  lustre  • 
on  the  cause  of  federation.     The  clause 
which  was  then  arrived  at  unanimously,  I 
believe,  reads  as  follows  : — 

River  navigation  with  respect  to  the 
common  purposes  of  two  or  more  states  or 
parts  of  the  Commonwealth. 

I  am  in  doubt  whether  it  would  not  be 
better  for  us  to  go  back  again  to  that 
fountain  of  wisdom,  and  to  put  in  some 
words  similar  to  those  which  have  been 
erroneously  struck  out. 

Sir  GEORGE  TURNER  (Victoria).— 
No  doubt  we  have  been  discussing  this 
matter  for  a  considerable  time,  but  we 
have  made  good  progress  to-day,  and  if  we 
were  to  continue  sitting  we  would  have,  in 
order  to  do  any  real  work,  to  sit  till  a  late 
hour  this  evening.  Now,  I  would  put  it 
to  my  honorable  friend,  the  leader  of  the 
Convention,  that  we  have  all  been  in  a  good 
temper,  and  that  there  has  been  good 
feeling  right  through,  but  I  am  afraid 
that  if  we  sit  on  till  late,  as  we  should 
have  to  do  to  give  proper  time  for  the 
discussion  of  these  amendments,  we  may 
depart  from  that  good  behaviour  which 
has  characterized  us  up  to  the  present. 
I  would  therefore  urge  upon  the  leader  of 
the  Convention  once  more  that  it  would 
be  wise,  in  the  interests  of  the  progress  of 
business,  to  give  way  and  let  us  go  home. 

Mr.  BARTON  (New  South  Wales).— 
Honorable  members  know  that  I  always 
regard  the  Right  Hon.  Sir  George  Turner 
as  my  "guide,  philosopher,  and  friend."  I 
had  no  intention  to  sit  late,  but  I  thought 
when  I  was  first  asked  to  report  progress 
that,  as  we  had  discussed  principles  ad 
nauseam,  and  had  decided  the  principles 
of  two  or  three  of  the  amendments,  we 
might  perhaps  go  on  and  deal  at  once  with 
the  main  question.  If,  however,  that  is  not 
the  desire,  and  if  representatives  of  South 
Australia  say  they  wish  to  continue  the 
discussion  to-morrow,  I  am  not  going  to 
exercise  any  drastic  rule  over  the  Conven- 
tion. I  am  only  here  to  carry  out  the 
[36] 


wishes  of  honorable  members,  and  I  should 
certainly  have  the  greatest  pleasure  in  re- 
porting progress.  I  thought  we  might  sit 
until  half -past  five  and  dispose  of  the 
whole  matter,  but,  as  that  is  not  to  be,  I 
shall  not  ask  honorable  members  to  sit 
any  longer.  I  beg  to  move,  Mr.  Chairman, 
that  you  report  progress,  and  ask  leave  to 
sit  again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

ADJOURNMENT. 

Mr.  BARTON.— I  beg  to  move  that  the 
Convention  do  now  adjourn. 

Sir  JOHN  FORREST  (Western  Austra- 
lia).— I  must  enter  my  protest  against 
the  prolongation  of  the  debate  on  the 
rivers  question.  We  have  been  debating 
the  subject  for  days,  and  we  have  prac- 
tically come  to  a  conclusion.  We  are  all 
tired  of  the  question  now,  and  if  any 
further  amendments  or  new  sub-sections 
are  to  be  moved  the  wisest  course  will  be 
to  give  notice  of  them,  and  deal  with 
them  on  the  recommittal  of  the  Bill.  We 
have  devoted  too  much  time  to  this  subject. 
I  have  come  a  long  way  to  do  my  duty, 
and  I  have  not  unlimited  time.  Water 
is  supposed  to  be  refreshing,  especially 
when  diluted  ;  but  I  really  think  we  shall 
dispose  of  this  subject  better  if  we  go  on 
with  some  other  business,  and  give  time 
for  honorable  members  to  give  notice  of 
their  proposals,  which  can  be  dealt  with, 
as  other  important  matters  will  be,  when 
the  Bill  is  recommitted.  I  hope  we  shall 
not  devote  the  whole  of  to-morrow  to  this 
rivers  question. 

Mr.  BARTON  (New  South  Wales).— I 
am  quite  at  one  with  my  right  honorable 
friend  in  wishing  a  speedy  termination  of 
the  debate.  I  hope  wre  shall  all  make  up 
our  minds  and  take  some  practical  step. 
We  know  each  other's  opinions,  and  if 
there  are  any  other  propositions  made,  let 
us  not  debate  them  interminably,  but 
go  to  a  vote,  and  take  the  fortune  of 
w;ir.  Something  has  been  said  about 
night    sittings.       I    should   like    to    say 


54G 


Commonwealth  of 


[4  Feb.,  1898.] 


Australia  Bill. 


that  the  position  of  business  is  such 
that  the  finance  and  trade  chapter  will 
have  to  be  postponed  until  after  we 
deal  with  the  states  and  new  states. 
That  will  give  time  for  the  drafting  of  the 
clauses.  I  do  not  myself  propose,  subject 
to  the  opinion  of  the  Convention,  to  ask 
for  any  night  sittings  until  after  that  point 
is  reached — until  after  we  begin  the  debate 
on  finance — when  we  shall  be  in  a  position 
to  decide  whether  they  will  be  necessary. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  fifteen 
minutes  past  five  o'clock. 


FRIDAY,  4th  FEBRUARY,  1898. 


Statisticians'  Reports— Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

STATISTICIANS'  REPORTS. 

Mr.  WISE  (New  South  Wales).— I 
should  like  to  call  the  attention  of  the 
leader  of  the  Convention  to  the  request  I 
made  at  one  of  our  earlier  sittings  during 
the  present  session  (on  21st  January)  that 
the  letters  of  the  Hon.  Edward  Pulsford 
in  reference  to  Mr.  Coghlan's  figures  might 
be  laid  on  the  table.  I  do  not  know 
whether  those  letters  have  been  reprinted 
yet,  but  I  would  call  attention  to  the  fact 
that  Mr.  Pulsford  has,  in  the  Sydney 
Morning  Herald  of  Wednesday  last,  pub- 
lished another  letter  in  criticism  of  the 
further  paper  forwarded  to  the  members 
of  this  Convention  by  Mr.  Coghlan.  I 
would  ask  that  that  letter  should  be  in- 
cluded in  the  paper  to  be  printed  along 
with  the  first. 

Mr.  BARTON  (New  South  Wales).— I 
have  not  the  slightest  objection  to  the 
letter  referred  to  by  my  honorable  friend 
being  printed. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The    Convention    resolved    itself   into 
committee  of   the  whole  for  the  further 
[Mr.  Barton. 


consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  pre- 
vious day)  was  resumed  on  clause  52, 
and  on  Mr.  Higgins'  amendment  to  sub- 
stitute for  sub-section  (31),  which  had  been 
struck  out,  the  following  sub-section  : — 

To  secure  the  navigability  of  all  waters  so  far 
as  in  fact  navigable* which,  in  the  course  of  their 
flow  or  after  joining  other  waters,  touch  more 
than  one  state. 

Question — That  the  sub-section  pro- 
posed to  be  inserted  be  so  inserted — 
put. 

The  committee  divided — 

Ayes  ...  ...  ...     12 

Noes  ...  ...  ...     22 

Majority  against  the  amendment  10 

Ayes. 
Braddon,  Sir  E.  N.  C.  Howe,  J.  H. 
Cockburn,  Dr.  J.  A.       Kingston,  C.  C. 

Dobson,  H.  Lee  Steere,  Sir  J.  G. 

Douglas,  A.  Moore,  W. 
Downer.  Sir  J.  W. 

Grant,  C.  H.  Teller. 

Holder,  F.  W.  Higgins,  H.  B. 

Noes. 

Abbott,  Sir  J.  P.  Lyne,  W.  J. 

Briggs,  H.  McMillan,  W. 

Brown,  N.  J.  O'Connor,  R.  E. 

Carruthers,  J.  H.  Peacock,  A.  J. 

Deakin,  A.  Symon,  J.  H. 

Forrest,  Sir  J.  Turner,  Sir  G. 

Glynn,  P.  M.  Venn,  H.  W. 

Hassell,  A.  Y.  Walker,  J.  T. 

Henning,  A.  H.  Wise,  B.  R. 
Isaacs,  I.  A. 

Leake,  G.  Teller. 

Lewis,  N.  E.  Barton,  E. 

Question  so  resolved  in  the  negative. 

Mr.  McMILLAN  (New  South  Wales).— 
I  now  beg  to  move — 

That  the  following  be  sub-section  (31): — 

The  Rivers  Murray  and  Darling,  so  far  as  may 
be  necessary  to  the  maintenance  and  improve- 
ment of  their  navigability,  but  so  that  no  state 
interested  shall  be  prevented  from  using  any  of 
the  waters  of  such  rivers  for  the  purposes  of 
conservation  and  irrigation. 

I  think  that  these  words  embrace  our 
original  intention,  that  the  use  of  the 
waters  in  a  state  is  a  state  right;  and 
that    although    we    give    away    general 
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powers  with  regard  to  navigability,  still 
we  put  the  necessity  for  irrigation  and  con- 
servation first  as  within  our  own  power. 
It  seems  to  me  that  this  brings  us  back  to 
a  very  fair  test  of  the  whole  question.  The 
only  difference,  so  far  as  I  can  see,  between 
ourselves  and  South  Australia  is  this: 
By  the  previous  proposal  of  Mr.  Symon 
—and  I  may  say  that  the  words  of  this 
proposal  are  entirely  his  words  and  those 
of  Mr.  Isaacs,  there  is  scarcely  a  word  of 
my  own  in  it — to  which  we  took  objection, 
and  on  which  we  differed,  he  introduced 
the  words  "  reasonable  use."  Now,  it 
seems  to  me  that  if  the  honorable  mem- 
ber wishes  to  test  this  question  fairly  and 
squarely,  and  to  bring  us  back  to  our 
original  position,  he  can  propose  as  an 
amendment  upon  my  proposed  new  sub- 
section, words  to  the  effect  that  no  state 
shall  be  prevented  from  the  "  reasonable 
use  "  of  any  waters.  That  seems  to  me 
to  bring  the  whole  matter  to  a  fair  test. 

Sir  George  Turner. — Does  it  not  in- 
troduce the  same  uncertainty  as  we  had 
in  regard  to  the  previous  amendment  1 

Mr.  McMILLAN. — I  do  not  approve  of 
that  amendment,  but  I  understand  that 
it  is  sufficient  for  South  Australia. 

Mr.  Symon. — I  am  going  to  move  an 
amendment  to  that  effect. 

Mr.  McMILLAN. — It  indicates  the  prin- 
ciples which  the  South  Australian  repre- 
sentatives are  fighting  for ;  but,  at  the 
same  time,  we  hold  that  there  should  be 
no  restriction  whatever  upon  our  rights  in 
that  respect.  Because,  if  honorable  mem- 
bers will  think  of  the  question  that  will 
have  to  be  tried  in  the  future,  they  will  see 
that  it  is  not  a  question  of  law  ;  it  is  a 
practical  question  of  fact,  as  regards  the 
condition  of  the  time  when  any  action  may 
be  taken ;  and  it  is  clear  that  you  must 
have  the  rights  so  embodied  in  the  dif- 
ferent states  that  there  can  be  no  friction 
whatever.  I  therefore  beg  to  move  the 
insertion  of  the  words  which  I  have  read. 

Mr.  SYMON  (South  Australia).— The 
proposed  sub-section  of  Mr.  McMillan, 
subject  to  the  insertion  of  the  words  "the 


reasonable  use  of  the  waters,"  will  sub- 
stantially give  effect  to  my  view  of  what 
the  position  ought  to  be,  and  which,  I  ven- 
ture to  think,  the  majority  of  tt'S  Con- 
vention desire. 

Mr.  Isaacs. — It  only  refers  to  two 
rivers. 

Mr.  SYMON. — I  know  it  only  refers  to 
two  rivers,  and  in  that  respect  I  very  much 
prefer  my  own  amendment,  with  the  little 
alteration  I  intended  to  make  in  it.  But, 
as  a  very  large  instalment  of  our  conten- 
tion with  regard  to  the  Darling,  Mr. 
McMillan's  amendment  is  substantially  a 
great  protection  to  South  Australia. 

Mr.  Kingston. — If  amended. 

Mr.  SYMON. — It  does  not  go  as  far  as 
my  honorable  friend  (Mr.  Isaacs)  in  his 
generous  desire  to  help  us  wishes  to  go, 
but  I  desire  that,  if  possible,  we  should 
settle  this  question  and  come  to  a  fair 
arrangement.  If  the  majority  of  this 
Convention  concur  in  this  amendment  it 
will  be  an  instalment  of  that  justice  to 
which  we  think  we  are  entitled.  I  beg  to 
move — 

That  after  the  word  "from"  (line  4),  the 
following  words  be  inserted  : — '*  the  reasonable 
use  of. " 

If  my  amendment  is  agreed  to  the  sub- 
section will  read  as  follows  : — 

The  Rivers  Murray  and  Darling,  so  far  as 
may  be  necessary  to  the  maintenance  and 
improvement  of  their  navigability,  but  so  that 
no  state  interested  shall  be  prevented  from  the 
reasonable  use  of  any  of  the  waters  of  such 
rivers  for  the  purposes  of  conservation  and 
irrigation. 

I  apprehend  that  that  will  bring  the  pro- 
vision, notwithstanding  its  short-comings, 
within  the  scope  of  what  will  be  just  to 
us  and  fair  to  the  other  colonies. 

Mr.  LYNE  (New  South  Wales).— I 
rather  regret  that  the  amendment  has 
been  submitted.  As  we  went  so  far  yes- 
terday in  deciding  to  leave  matters  of 
rights  and  use  to  the  Federal  Court,  I 
think  it  is  better  to  remain  where  we  are. 
To  my  mind  the  amendment  infringes 
upon   the   powers   of  the  Federal  Court. 
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The  words  "maintenance  and  improve- 
ment" apply  only  to  two  rivers— the 
Murray  and  the  Darling — but  there  are 
other  rivers  with  which  wt  require  to  deal. 

Mr.  Howe. — Do  not  widen  the  question. 
Let  us  narrow  it  as  much  as  possible. 

Mr.  LYNE. — I  am  not  going  to 
widen  the  question,  but  I  do  not  think 
that  the  power  of  tho  Federal  Court  to 
decide  these  rights  shpmd  be  restricted  as 
the  amendment  would  restrict  it.  I  think 
that  in  the  interests  of  South  Australia, 
whose  representatives  have  fought  so  de- 
terminedly in  connexion  with  the  Darling 
question,  this  power  should  be  left  unre- 
stricted. I  question  very  much  if  it 
is  a  wise  thing  to  give  the  Federal  Parlia- 
ment power  to  interfere  with  the  works  of 
any  state. 

Mr.  Howe. — The  amendment  has  no- 
thing to  do  with  the  Federal  Parliament. 
The  honorable  member  is  off  the  track. 

Mr.  LYNE. — I  venture  to  think  that 
it  has  something  to  do  with  the  Federal 
Parliament. 

Mr.  Howe. — Read  the  amendment. 

Mr.  Symon. — What  the  right  honorable 
member  (Mr.  Keid)  contended  for  yester- 
day was  that  the  High  Court,  if  anybody, 
should  decide  these  matters. 

Mr.  LYNE. — Quite  so ;  but  the  amend- 
ment takes  it  out  of  the  power  of  the 
High  Court  to  do  this. 

Mr.  Symon. — No  ;  quite  the  reverse. 

Mr.  LYNE. — The  honorable  and  learned 
member's  amendment  was  moved  with  the 
intention  of  leaving  it  to  the  Federal  Court 
to  interpret  the  meaning  of  the  words 
"  reasonable  use,"  but,  in  my  opinion,  if 
we  are  to  accept  the  statements  of  lead- 
ing members  of  the  Convention,  the  High 
Court  can  do  that  now. 

Mr.  Symon. — No.  The  point  is  one 
which  the  High  Court  cannot  determine. 

Mr.  LYNE. — I  judge  from  the, explana- 
tion of  the  honorable  and  learned  member 
(Mr.  Barton),  and  of  other  honorable 
members,  that  the  court  can  determine  all 
rights  existing  upon  the  establishment  of 
the  Federation.  We  are  surely  not  going 
[Mr.  Lyne. 


to  restrict  this  power.  I  think  that  we 
should  abide  by  what  was  practically  a 
test  vote  yesterday. 

Mr.  Solomon. — There  was  no  test  vote. 

Mr.  LYNE. — If  we  do  not  do  so  we 
shall  be  discussing  this  matter  all  next 
week.  Some  honorable  members  think 
that  we  should  place  irrigation  and  con- 
servation before  navigation,  but  I  say  that 
the  Federal  Court  could  decide  that. 

Mr.  Solomon. — That  is  just  what  the 
honorable  member  will  not  agree  to. 

Mr.  LYNE.  —  If  the  amendment  is 
carried,  the  Federal  Court  will  not  be  able 
to  go  beyond  it.  The  court  will  have  to 
say  that  conservation  and  irrigation  must 
come  before  everything  else. 

Mr.  Kingston. — That  is  what  the  hon- 
orable member  was  arguing  for  yester- 
day. 

Mr.  LYNE. — I  have  no  objection  to  the 
latter  part  of  the  amendment,  but  the 
first  part  of  it  gives  the  Federal  Govern- 
ment power  to  come  in  and  do  what  it 
likes  in  connexion  with  the  twTo  rivers 
mentioned. 

Mr.  Symon. — Only  for  a  limited  purpose. 

Mr.  LYNE. — This  provision  will  pre- 
vent the  state  from  carrying  out  works 
without  the  consent  of  the  Federal  Par- 
liament. I  do  not  object  to  the  second 
!  part  of  the  amendment,  but  I  am  not 
going  to  vote  for  the  second  part  in  con- 
junction with  the  first  part. 

Mr.  Kingston. — Would  the  honorable 
member  like  the  amendment  better  if  it 
applied  to  all  rivers  1 

Mr.  LYNE.— I  do  not  think  that  it  is 
necessary.  In  my  opinion,  matters  had 
better  be  left  as  they  stand.  If  you  put 
in  a  declaratory  clause  to  the  effect  that 
conservation  and  irrigation  must  come  be- 
fore navigation  I  shall  not  object ;  but  I 
am  not  asking  for  that  at  the  present 
time.  To  give  the  maintenance  and  the 
improvement  of  the  Murray  and  the  Dar- 
ling to  the  Federal  Parliament  is  to  take 
away  a  state  right  from  New  South  Wales, 
which  I,  as  a  representative  of  that  colony, 
decline  to  give  up. 
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Question  —  That    the    words    of    Mr. 
Symon's   amendment   proposed  to  be  in- 
serted be  so  inserted — put. 
The  committee  divided — 

Ayes  ...  ...  ...     20 

Noes  ...  ...  ...     20 

The  CHAIRMAN.— The  numbers  being 
equal,  I  am  called  upon  to  give  a  casting 
vote.  I  give  my  casting  vote  with  the 
Ayes. 

Ayes. 
Braddon,  Sir  E.  N.  C.    Holder,  F.  W. 
Brown,  N.  J.  Howe,  J.  H. 

Cockburn,  Dr.  J.  A.        Isaacs,  I.  A. 
Douglas,  A.  Kingston,  C.  C. 

Downer,  Sir  J.  W.  Lee  Steere,  Sir  J.  G. 

Glynn,  P.  M.  Solomon,  V.  L. 

Gordon,  J.  H.  Trenwith,  YV.  A. 

Grant,  C.  H.  Wise,  B.  R. 

Hackett,  J.  W. 

Henning,  A.  H.  Teller. 

Higgins,  H.  B.  Symon,  J.  H. 

Noes. 

Abbott,  Sir  J.  P.  O'Connor,  R.  E. 

Briggs,  H.  Peacock,  A.  J. 

Carruthers,  J.  H.  Quick,  Dr.  J. 

Deakin,  A.  Reid,  G.  H. 

Forrest,  Sir  J.  Turner,  Sir  G. 

Hassell,  A.  Y.  Venn,  H.  YV. 

Leake,  G.  Walker,  J.  T. 

Lewis,  N.  E.  Zeal,  Sir  W.  A. 
Lyne,  YV.  J. 

McMillan,  YV.  Teller. 

Moore,  W.  Barton,  E. 
Pair. 
Aye.  No. 

Dobson,  H.  Fraser,  S. 

Question  so  resolved  in  the  affirmative. 
.  Mr.  REID  (New  South  Wales).— The 
first  objection  I  have  to  the  amendment 
of  the  honorable  member  (Mr.  McMillan) 
is  that  it  departs  from  the  federal  lines 
upon  which  the  Convention  has  acted 
from  the  initiation  of  this  movement  down 
to  the  present  moment.  It  seeks  to  isolate 
two  streams  for  particular  treatment. 
This  is  done  in  order  to  help  one  colony 
which  is  represented  in  the  Convention  at 
the  expense  of  another. 

Mr.  Isaacs. — The  amendment  has  been 
proposed  by  a  representative  of  New  South 
Wales. 


Mr.  REID. — That  does  not  limit  my 
intelligence  in  addressing  myself  to  the 
subject.  It  is  a  peculiar  sort  of  answer 
to  any  reasoning  I  may  advance  that 
another  intellect  has  arrived  at  a  different 
conclusion.  If  the  honorable  member  (Mr. 
McMillan)  were  His  Holiness  the  Pope,  the 
honorable  and  learned  member's  inter jec-  J 
tion  might  have  some  force. 

Mr.  Isaacs. — The  right  honorable  mem- 
ber said  that  the  amendment  was  intro- 
duced for  a  particular  purpose. 

Mr.  REID.— For  the  first  time  in  the 
history  of  the  federation  movement  the 
Convention  lays  its  hand  upon  the  pro- 
perty of  one  colony  for  federal  purposes,  in 
spite  of  the  protest  of  at  any  rate  the  great 
body  of  the  representatives  of  that  colony. 
I  do  not  object,  as  I  have  said  all  along, 
as  to  the  Murray.  My  point  of  objection  is 
not  as  to  the  Murray.  I  consider  it  is 
a  federal  river  in  every  sense  of  the  term. 
I  make  no  difficulty  about  any  reasonable 
proposition  as  to  the  Murray.  I  am  deal- 
ing with  this  question  as  it  affects  the 
other  river  named — the  Darling — which  is 
the  point  of  my  observation  only.  I  want 
to  point  out  that  this  extends  the  federal 
fiscal  interference  and  control  right  through 
1,300  miles  of  New  South  Wales  territory, 
on  a  river  which  is  entirely  within  New 
South  Wales  territory,  and  I  ask  honorable 
members,  if  they  can,  simply  to  apply 
tins  case  to  their  own  colony.  Just  let  us 
consider  if,  instead  of  New  South  Wales, 
this  was  Western  Australia,  with  1,300 
miles  of  a  river  that  happened  to  flow  into 
any  river  which  eventually  reached  the 
borders  of  another  colony.  Let  us 
imagine  that  this  was  the  case  with  Vic- 
toria, although  I  think  Victoria  in  its 
works  of  conservation  is  much  bound  up 
with  us  in  this  matter.  It  is  not  at  all  a 
matter  of  interest  to  me  ;  it  is  a  matter 
entirely  for  my  honorable  friends  who 
have  so  faithfully  represented  the  colony 
of  Victoria. 


Mr.  Dbakin.- 
over  there. 


■Only  two  of  them  voted 
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Mr.  REID — I  am  very  glad  to  hear 
that.  I  want  to  point  out  that  whilst  we 
in  New  South  Wales  are  quite  agreeable 
that  the  power  of  the  Federation  should 
stretch  along  every  inch  of  that  river,  along 
the  whole  1,300  miles  in  New  South  Wales, 
for  the  purpose  of  preventing  or  stop- 
ping any  exercise  of  local  control  over  the 
rivers  which  is  unfederal  and  unequal, 
and  distinguishes  in  favour  of  our  own 
people  against  the  people  of  any  other 
colony  ;  whilst  I  am  absolutely  prepared, 
as  we  all  are  prepared  in  the  interests  of 
federation,  to  hand  over  to  the  Federation 
the  power  over  all  that  area  of  New  South 
Wales,  we  stop  short  at  this.  Whilst  we 
are  willing  that  the  Federation  should 
step  in,  if  in  our  management  of  our 
lands  and  waters  we  do  anything  to 
derogate  from  the  freedom  of  federal 
trade  and  commerce,  we  are  not  willing 
to  carry  the  sacrifice  so  far  as  to  hand  over 
these  1,300  miles  of  water  running  through 
New  South  Wales,  for  it  is  handed  over 
absolutely  under  these  words. 

Dr.  Cockburn. — No. 

Mr.  REID. — I  shall  endeavour  to  show 
my  honorable  friend  why  I  say  it  is.  If 
you  hand  over  to  any  power  whatever, 
either  a  Federal  Parliament,  a  harbor 
trust,  or  a  river  board,  the  duty  or  the 
power  of  maintaining  river  navigation, 
you  absolutely  hand  over  the  fiscal  con- 
trol of  the  waters  navigated  for  the  pur- 
pose of  maintaining  navigation.  Surely 
that  is  a  proposition  which  no  one  will 
deny.  Very  well,  what  follows  from  that  1 
We  come  then  down  to  a  state  of  things 
which  is  no  stretch  of  imagination,  but  is 
the  plain  notorious  history  of  that  River 
Darling,  that,  over  and  over  again  in  every 
year,  times  occur  when  the  river  ceases  to 
be  navigable.  Now,  let  us  ta^e  the  duty  of 
the  Federal  Parliament  in  that  case.  The 
river  is  approaching  the  point  at  which  it 
ceases  to  be  a  navigable  river.  The  Fede- 
ral Parliament  has  only  one  duty  in  this 
matter,  and  that  is  the  duty  of  maintain-* 
ing  navigation. 

Mr.  Isaacs. — And  improvement. 
[Mr.  Reid. 


Mr.  REID. — And  improvement.  What 
is  done  for  conservation  and  irrigation  in 
all  the  works  along  the  river  banks  ?  They 
are  to  have  the  use  of  these  waters  as  far 
as  that  use  is  reasonable.  But  when  you 
come  to  a  conflict  between  navigation  and 
irrigation,  what  is  a  perfectly  reasonable 
use  of  the  waters  when  there  is  a  conflict, 
and  when  the  river  is  in  a  normal  state 
for  the  purposes  of  irrigation  and  conserva- 
tion, becomes  an  unreasonable  use  if  it 
destroys  navigability.  And  that  is  the 
point  that  would  have  to  go  to  the 
Federal  Court  from  hundreds,  perhaps 
from  thousands,  of  persons  all  along  the 
banks  of  that  federal  river.  This 
is  not  so  simple  as  a  controversy  be- 
tween two  states.  In  the  case  of  hundreds 
of  thousands  of  persons  settled  along  the 
banks  of  the  river  in  times  to  come  every 
one  of  them  will  have  a  right  to  go  to  the 
Federal  Court,  to  have  all  these  various 
questions — they  will  vary  according  to 
the  circumstances  of  the  river  naturally — 
settled  by  a  court  of  law,  and  the  Federal 
Court.  Now,  I  ask  this  committee  whether 
they  are  going  to  reduce  irrigation  to  that 
precarious  state  or  not  1  As  my  honorable 
friend  (Mr.  Peacock)  said,  it  is  not  a  New 
South  Wales  matter.  WThen  this  federa- 
ration  is  accomplished,  the  broad  pro- 
ductive interests  of  New  South  Wales  are 
the  interests  of  every  person  represented 
in  this  Convention.  Nothing  surprised 
me  more  in  a  Convention  which  is  sup- 
posed to  consist  of  a  large  number  of  repre- 
sentative men,  sworn  by  their  whole  political 
careers  to  enhance  production,  even  at  the 
expense  of  the  most  elaborate  fiscal  systems 
of  protection;  nothing  staggered  me  more 
in  this  Convention  than  to  find  men  who 
have  devoted  years  of  their  lives — I  do 
not  wish  to  get  into  any  fiscal  controversy, 
I  do  not  wTish  to  express  an  opinion  on  the 
merits  of  what  has  been  done,  I  am  merely 
accepting  matters  from  their  point  of  viewT 
— when  honorable  members  who  are  dis- 
tinguished throughout  Australia  by  this 
attitude,  so  believe  in  developing  the 
native  industries  and  native  productions 
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of  Australia  that  they  go  the  length  of 
putting  all  sorts  of  taxes  on  importa- 
tions, it  is  astounding  to  me  to  find  that, 
as  far  as  the  traders  of  the  Murray  are 
concerned,  the  whole  productive  interests 
of  this  vast  country  sink  into  second  place, 
and  it  is  the  merchant  traders  of  South 
Australia  whom  these  advocates  of  na- 
tive industries  really  represent.  This 
is  a  peculiar  inversion  of  political 
careers  and  political  sympathies.  Now, 
I  am  determined,  in  the  face  of  the 
whole  of  the  people  of  Australia,  to  test 
every  member  of  this  Convention  on  the 
one  question — whether,  in  the  case  of  these 
great  rivers,  to  which  we  look  for  an  in- 
definite development  of  native  industries, 
honorable  members  are  prepared  to  put 
the  convenience  of  a  few  barges  laden  with 
wool  for  Adelaide  above  the  destinies  of 
the  continent  %  That  is  the  question  it  has 
come  down  to.  What  is  all  this  struggle 
about1?  It  is  a  struggle  for  the  South 
Australian  barges  to  carry  the  wool  down 
the  Darling.  When  we  know  that, 
owing  to  the  cheapness  of  water  carriage, 
it  is  a  common  occurrence  for  the  settlers 
of  New  South  Wales  to  leave  their  wool  on 
the  banks  of  the  river  for  twro  years,  waiting 
for  navigation,  it  becomes  preposterous 
that  the  whole  power  of  the  development 
of  a  rich  part  of  Australia  should  be 
put  aside  so  that  the  wool  shall 
be  hurried  down  to  market  without  a 
day's  delay.  That  is  what  the  issue  has 
come  to  be,  and  I  intend,  when  this 
amendment  is  disposed  of,  to  ask  honor- 
able members  to  deliberately  expres's  their 
opinion  as  to  which  of  these  two  great 
things  is  to  have  precedence  in  the  de- 
velopment of  Australia.  One  would  think 
that  even  barges,  and  those  interested  in 
them,  would  see  that  their  interest  is  in 
the  development  of  the  productive  powers 
of  these  vast  regions  of  New  South  Wales, 
that  their  only  hope  for  the  extension  of 
their  trade  is  in  the  development  of  these 
resources.  But  the  question  has  now  come 
up,  and  we  will  have  a  plain  vote  on  it.  I 
am  strongly  opposed  to  this  proposition, 


because,  instead  of  laying  down  a  broad 
principle,  under  the  shadow  of  which 
the  irrigation  of  Australia  wTill  be  se- 
cured, in  every  court  and  under  all 
circumstances,  we  are  asked  to  throw 
that  vital  point  at  the  mercy  of  a  de- 
cision, not  one  decision,  but  a  thousand 
decisions  on  a  thousand  different  sets  of 
facts,  affecting  a  thousand  different  settlers 
and  conservation  works  on  the  banks  of 
the  River  Darling.  Now,  if  any  man  can 
look  forward  cheerfully  to  the  prospect  of 
putting  the  pioneers  of  Australia  in  that 
part  of  the  continent  under  such  a  con- 
dition for  the  development  of  their  in- 
dustry and  the  employment  of  their 
capital,  I  certainly  cannot  view  the  pro- 
spect with  any  satisfaction,  and  I  strongly 
oppose  this  proposal  for  the  reasons  I  have 
mentioned ;  and,  whether  carried  or  not, 
I  shall  subsequently  invite  the  Convention 
to  pronounce  on  the  vital  point  which  I 
have  referred  to. 

Mr.  ISAACS  (Victoria).— I  have  to 
oppose  the  insertion  of  this  sub-section, 
because,  in  the  first  place,  it  cuts  down 
the  commercial  powers,  if  those  powers 
exist,  of  the  Federation  with  regard  to 
navigable  waters  throughout  Australia. 
I  can  support,  and  I  have  supported  to 
the  best  of  my  ability,  a  proposal  that 
would  be  unlimited  in  its  application  with 
regard  to  navigable  rivers  for  inter-state 
and  international  commerce  throughout 
Australia.  But  I  can  never  be  a  party  to 
limiting  those  powers  expressly  to  two 
particular  rivers,  in  one  particular  colony 
practically.  Another  reason  why  I  must 
oppose  the  insertion  of  the  sub-section  is, 
because  it  is  extremely  unfair  to  Victoria, 
and  it  is  extremely  unfair  to  New  South 
Wales.  And  when  I  interposed  the  remark 
I  did,  that  the  sub-section  came  from  a 
representative  of  New  South  Wales,  all 
I  intended  to  convey  was,  that  I  was  quite 
sure  that  no  such  motive  was  actuating 
its  proposer  as  was  suggested  by  my 
right  honorable  friend  (Mr.  Reid).  Now, 
why  is  it  unfair  to  New  South  Wales,  and 
why  is  it  unfair  to  Victoria  1  I  think  I  can 
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demonstrate  that  in  two  or  three  words. 

It  provides  in  the  first  plaee  that  the 
Commonwealth  shall  have  charge  of  the 
navigability  of  the  Murray  and  the  Dar- 
ling, and  practically  only  of  the  Murray 
and  the  Darling.  But  then  it  goes  on  to 
sav,  not  as  I  want  the  Convention  to  say, 
that  irrigation  and  conservation  should 
stand  in  all  eases,  as  to  all  the  rivers  and 
all  colonies,  in  the  first  place,  and  stand 
before  navigability ;  but  to  a  very  limited 
extent  should  irrigation  and  conservation 
take  precedence  of  navigability,  and  the 
limited  extent  is  this — that  as  to  Victoria 
there  is  to  be  no  precedence  at  all.  Every 
river  in  Victoria  is  to  be  subject  to  the 
full  extent  of  navigability,  and  Victoria  is 
not  to  have  the  smallest  right,  under  this 
sub-section,  of  insisting  on  conservation 
and  irrigation,  because  the  conservation 
and  irrigation  powers  are  limited  to 
"such  rivers,"  that  is,  to  the  Murray 
and  the  Darling.  Now,  with  regard 
to  New  South  Wales,  it  is  unfair, 
because  as  regards  the  Lachlan  and 
the  Murrumbidgee,  she  has  no  right  of 
conservation  and  irrigation  except  subject 
to  the  navigability  of  the  Murray.  For 
this  reason  I  think  it  will  be  seen  that  I 
am  bound  to  oppose  the  insertion  of  the 
sub-section.  I  am  ready  to  support,  and 
I  have  as  far  as  I  could  supported,  a  much 
broader  view  ;  but  I  cannot  give  my  adhe- 
sion to  a  sub-section  which  limits  both  the 
commercial  powers  of  the  Commonwealth, 
if  they  exist,  and  certainly  by  putting  in 
these  words  it  would  limit  them  —  for 
they  are  an  express  limitation,  and  conse- 
quently they  limit  in  an  unfair  and  un- 
looked-for manner  and  degree  the  powers 
for  the  conservation  of  water  and  irri- 
gation which  we  are  all  so  anxious  to 
engraft  on  the  Constitution  if  possible. 
For  these  reasons  I  think  I  am  bound  to 
oppose  the  amendment. 

Mr.  TRENWITH  (Victoria).— I  feel 
that  it  would  not  be  wise  to  adopt  this 
sub-section,  because  it  is  contrary  to  the 
distinctly  federal  spirit  that  we  have  been 
all  along  advocating.  Although  I  have 
[Mr.  Isaacs. 


voted  for  every  proposal  that  has  been 
submitted  for  giving  such  powers  as  it  is 
proposed  to  give  in  this  sub-sect  ion  over 
all  the  rivers  in  Australia,  I  must  vote 
against  this  one,  which  is  limited  to  two 
rivers.  But  I  rose  more  particularly  to 
deprecate  the  somewhat  adroit  shifting 
of  the  ground  in  the  discussion  by  the 
Premier  of  New  South  Wales,  when  he 
expressed  astonishment  that  men  who 
had  been  fighting  for  local  production 
should  be  giving  away  immense  resources 
for  local  production  in  the  interests  of 
some  barges.  He  evidently  does  not  think 
— cannot  think — that  that  was  the  object 
about  which  honorable  members  were 
struggling  when  they,  were  endeavouring 
to  make  federal  all  interests  in  connexion 
with  rivers  which  run  through  more  than 
one  state.  It  was  both  ungenerous  and 
unfair  for  the  right  honorable  gentleman 
to  attempt  to  shift  the  ground  of  the  dis- 
cussion in  the  manner  he  has  done.  I 
shall  not  waste  more  time  upon  that  to 
me  somewhat  little,  not  to  say  contemp- 
tible, treatment  of  this  great  question. 
The  amendment  for  which  we  were  fight- 
ing all  day  yesterday  made  any  river  that 
was  navigable  or  intermittently  navigable 
subject  to  federal  control,  and  it  subse- 
quently placed  irrigation  in  the  forefront 
as  superior  to  and  more  worthy  of  con- 
sideration than  navigation.  To  charge  us, 
therefore,  with  deserting  irrigation — with 
deserting  any  factor  of  local  produc- 
tion in  the  interests  of  a  few  barges 
— is  unjust.  At  the  same  time,  I 
would*  submit  that  these  barges,  impor- 
tant as  they  are  to  South  Australia, 
are  immensely  more  important  to  some  of 
the  people  of  New  South  Wales.  It  might 
be  charged  against  the  Premier  of  New 
South  Wales  that  he  is  willing  to  sacrifice 
the  interests  of  some  of  the  people  of  that 
colony  in  order  to  serve  the  interests  of 
the  Sydney  merchants,  but  I  would  not 
descend  to  that  line  of  argument. 

Mr.  SYMON  (South  Australia).— It  is 
perfectly  amazing  to  me  to  hear  the  rea- 
sons  that   have   been  given  against  this 
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proposed  amendment.  The  statement  of 
my  honorable  and  learned  friend  (Mr. 
Isaacs)  that  he  cannot  vote  for  the  inser- 
tion of  this  sub-section,  because  it  singles 
out  two  rivers,  seems  to  indicate  that  he 
has  entirely  forgotten  everything  that 
has  taken  place  during  the  last  few- 
days,  and  forgotten  also  the  whole  pur- 
pose of  his  own  amendment.  What  other 
rivers  have  we  been  discussing  through- 
out the  whole  of  the  debate  %  About  what 
other  rivers  has  the  controversy  arisen  lis 
it  not  a  fact  that  the  only  rivers  with 
which  we  have  been  concerned  have  been 
the  Murray  and  the  Darling  %  Mr.  Reid 
says — "Why  select  these  two  for  the  pur- 
poses of  this  amendment  1 " 

Mr.  Fraser. — There  are  other  rivers, 
such  as  theMurrumbidgeeand  the  Edwards. 

Mr.  SYMON.— The  taunt  at  first  was 
that  we  were  selecting  too  many  rivers.  It 
was  conceded  from  the  beginning  that 
there  was  no  difficulty  and  no  injustice  in 
the  Federal  Parliament  having  control 
of  the  navigation  of  the  Murray  and  the 
Darling.  That  was  the  whole  point  in 
dispute,  and  I  ask  honorable  members 
opposite  whether  they  are  to  be  terrified 
by  the  ad  captandum  appeal  made  to  them 
by  Mr.  Reid,  because  some  of  them  happen 
to  be  protectionists,  and  to  be  led  astray 
from  a  real  vindication  of  the  justice  of 
the  position  by  a  suggestion  that  they 
are  doing  violence  to  their  feelings  in 
refusing  to  protect  the  producers  of  New 
South  Wales  ?  The  position  of  the  right 
honorable  member  himself  is  that  he  seeks 
to  deprive  the  federal  authority  of  the 
control  and  the  right  to  maintain  this 
navigation  which  is  admittedly,  as  he  said 
the  other  day,  the  main  avenue  by  which 
some  of  the  producers  of  New  South  Wales 
get  thei  r  produce  cheaply  to  market.  I  never 
heard  anything  more  utterly  illogical  and 
unworthy,  if  I  may  say  so 

Sir  William  Zeal. — Is  it  true  1 

Mr.  SYMON.—  It  is  not  true. 

Sir  William  Zeal. — I  think  it  is. 

Mr.  SYMON.  — Then  the  honorable 
member  is  mistaken. 


Mr.  Reid. — The  only  difference  is  that 
the  honorable  member  has  been  there  and 
you  have  not. 

Mr.  SYMON.— Is  it  not  a  fact  that  Mr. 
Reid  the  other  day  electrified  us  by  his 
argument  about  the  necessity  of  giving  an 
avenue  for  the  producers  in  that  part  of 
New  South  Wales,  and  said  it  was  de- 
sirable that  the  means  of  river  traffic 
should  be  maintained  ?  Now  he  tells  us 
that  we  must  not  allow  the  federal  power 
to  interfere,  because  the  barges  by  which 
all  this  produce  should  come  down  belong 
mainly  to  South  Australian  merchants. 

Mr.  Reid. — No  ;  I  say  they  can  wait  a 
day  or  two  until  the  water  comes  down. 

Mr.  SYMON.— New  South  Wales  might 
be  like  the  boy  who  sat  on  the  bank  and 
waited  until  the  river  ran  dry. 

Mr.  Reid. — The  people  often  have  to  do 
that. 

Mr.  SYMON.— That  is  all  the  honorable 
member  wishes — that  they  shall  remain 
perfectly  passive  on  the  banks  of  this 
stream,  and  shall  not  only  themselves 
decline  to  continue  and  improve  the  navi- 
gation, but  refuse  to  allow  the  federal 
power  to  do  so.  That  is  a  most  unfederal 
attitude  to  take  up,  and  I  am  astounded 
to  see  honorable  members  on  the  other 
side  getting  up  and  abandoning  their 
convictions  and  the  sense  of  justice  which 
seems  hitherto  to  have  animated  them, 
simply  because  they  are  browbeaten,  if 
Mr.  Reid  will  forgive  me  for  using  that 
expression. 

Mr.  REID  (New  South  Wales).— I  would 
ask  you,  Sir  Richard  Baker,  whether  it 
is  in  order  to  assert  that  any  member  of 
the  Convention  is  or  can  be  browbeaten  % 

The  CHAIRMAN.— I  do  not  think  the 
honorable  member  should  use  such  an 
expression. 

Mr.  SYMON. — I  will  at  once  withdraw 
the  expression.  I  do  not  suggest  that  Mr. 
Reid  was  taking  my  honorable  friends 
by  the  throat  or  anything  of  that  kind, 
but  I  would  ask  whether  he  did  not  make 
a  vehement  personal  appeal  to  them  ? 

Mr.  Deakin. — No. 
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Mr.  SYMON.— Did  not  he  make  an 
appeal  to  them  on  the  ground  that  they 
were  protectionists,  and  that  this  seemed 
like  an  interference  with  the  protectionist 
doctrine  that  New  South  Wales  ought  to 
act  upon  in  dealing  with  her  producers 
in  the  western  district  ?  All  I  can  say  is 
that  that  seemed  to  me  to  be  utterly  in- 
consistent with  the  attitude  which  Mr. 
Reid  took  up,  and  which  we  were  all  de- 
lighted to  hear  him  take  up,  at  the  initiation 
of  the  discussion.  For  my  right  honorable 
friend  to  say  also  that  the  whole  thing 
amounted  to  this,  that  you  are  being  asked 
to  help  one  colony  at  the  expense  of  another 
is  not  a  fair  way  in  which  to  put  the 
question  to  the  Convention.  You  are  not 
being  asked  to  help  one  colony  at  the  ex- 
pense of  another.  I  would  not  stand  here 
for  one  moment  if  the  object  of  our  pro- 
posal was  to  enable  South  Australia  to  be 
aggrandized  at  the  expense  of  New  South 
Wales.  It  is  because  I  believe  that  New 
South  Wales  will  not  suffer  by  one  half- 
penny, and  that  justice  will  be  done  be- 
tween the  two  colonies,  that  I  support  the 
amendment  moved  by  Mr.  McMillan,  with 
the  alteration  that  has  been  made  in  it. 
Mr.  Reid  says — "You  are  going  to  lay 
your  hands  on  the  property  of  New  South 
Wales."  Nothing  of  the  kind.  Are  we 
going  to  do  that  any  more  under  this 
amendment  than  under  sub-section  (1)? 
Mr.  Barton  laid  it  down  as  clearly  as  it 
could  be  laid  down  that  under  sub-section 
(1)  the  Federal  Parliament  would  have 
control  in  respect  to  the  navigation  of  the 
rivers.  He  said  that  the  federal  authority 
would  be  entitled  to  take  charge  of  the 
water-courses  for  that  purpose,  and  the 
only  object  of  Mr.  McMillan's  proposal 
is  to  enable  the  federal  authority 
to  make  improvements  in  the  navi- 
gation which  they  could  not  otherwise 
do.  I  do  not  know  why  all  this  opposi- 
tion should  be  offered  to  the  amendment. 
It  embodies — and  I  have  no  doubt  that 
was  the  intention  of  Mr.  McMillan — the 
desire  of  the  Convention  that  the  naviga- 
bility of  these  rivers  should  be  maintained; 
[Mr.  Symon. 


and  it  in  effect  declares  that  the  power  of 
maintenance  shall  not  be  limited  to  the 
removal  of  snags  and  obstructions,  but 
that  it  shall  extend,  if  need  be,  to  further 
improvements.  The  honorable  members 
representing  New  South  Wales  have  all 
along  conceded  the  right  of  controlling 
the  navigation,  and,  therefore,  the  state- 
ment about  the  Federal  Parliament  taking 
over  something  which  belongs  to  another 
state  in  order  to  aggrandize  another  set  of 
people  is  utterly  unfounded.  It  is  merely  a 
diversion  which  will  have  the  effect,  what- 
ever the  intention  may  be,  of  carrying  hon- 
orable members'  minds  away  from  the  real 
issue.  We  are  all  agreed  that  irrigation  is 
to  be  paramount,  and  that  it  is  not  to  be  in- 
terfered with.  If  Mr.  Reid  thinks  that  the 
latter  part  of  the  proposal  is  not  sufficiently 
clear  on  that  point,  let  him  move  a  further 
amendment.  We  are  all  agreed  that  the 
power  of  irrigation  shall  be  maintained, 
but  we  say  that  if  there  is  a  dispute  the 
High  Court  should  determine  it.  Yester- 
day, Mr.  Reid  denounced  the  amendment 
proposed  by  Mr.  Isaacs,  on  the  ground 
that  it  referred  either  to  the  Inter-State 
Commission  or  to  the  Federal  Parlia- 
ment, which  is  a  political  body,  the 
settlement  of  what  was  really  a  judicial 
question,  and  my  right  honorable  friend 
pointed  out  with  his  accustomed  force 
and  power  that  the  proper  tribunal,  if  any, 
was  the  High  Court. 

Mr.  Howe. — Now  he  objects  to  it. 

Mr.  Reid. — We  all  object  to  putting  irri- 
gation at  the  mercy  of  appeals  to  any  court. 

Mr.  SYMON. — Under  this  amendment, 
if  there  is  a  dispute  with  regard  to  an  ex- 
cess of  irrigation  or  an  improper  interfer- 
ence with  the  water,  the  Federal  High 
Court  will  determine  it.  I  thought  that 
was  what  we  were  all  seeking  to  secure, 
and  hence  the  amazement  I  expressed 
when  I  first  rose  that  we  should  have 
these,  if  I  may  say  so,  extraordinary  and 
flimsy  reasons  given  by  honorable  members 
for  abandoning  the  position  that  they  have 
taken  up  and  voting  against  Mr.  McMillan's 
amendment. 
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Sir  JOSEPH  ABBOTT  (New  South 
Wales). — Mr.  Reid,  in  referring  to  the 
trade  of  the  Darling  being  simply  a  wool 
trade,  hardly  recognised  the  resources  of 
the  Darling  country. 

Mr.  Reid. — I  did  not  mean  that. 

Sir  JOSEPH  ABBOTT.— The  Govern- 
ment of  New  South  Wales  are  doing  all 
that  they  possibly  can  to  induce  settlers 
to  go  into  that  country  and  take  up  land 
there.  Unless  means  are  afforded  to  those 
settlers  of  getting  their  produce  to  some 
market,  I  do  not  care  where  it  is,  we 
may  as  well  say  good-bye  to  the  settle- 
ment of  that  country.  The  right  honor- 
able member  is,  I  think,  absolutely  mis- 
taken in  laying  stress  on  the  question  of 
irrigation  as  far  as  the  Darling  is  con- 
cerned. It  is  important,  but  what  I  ob- 
ject to  is  any  interference  with  the  sources 
of  the  Darling  River  or  the  waters  which 
may  come  down  in  flood  time.  Now, 
if  we  maintain  the  navigability  of  the 
Darling  River  at  the  expense  of  the  water 
which  we  require  for  our  own  pro- 
ducers in  that  part  of  the  country,  we  can 
never  maintain  those  producers  upon  the 
land.  The  irrigation  of  that  country 
will  not  take  place  from  the  Darling,  but 
rather  from  the  old  water-courses  and  lakes, 
about  which  the  honorable  member  (Mr. 
Carruthers)  spoke  so  eloquently  a  day  or 
two  ago.  If  that  country  is  to  be  settled 
we  must  have  command  of  the  water 
which  at  any  time  flows  into  those  water- 
courses and  lakes.  I  do  not  think  the 
honorable  member  (Mr.  McMillan)  is  likely 
to  vote  for  his  own  amendment,  seeing  the 
words  which  have  been  introduced  into 
it.  Although  I  can  congratulate  the  hon- 
orable member  (Mr.  Wise)  upon  having 
gone  back  upon  all  he  has  hitherto 
said  in  voting  for  the  introduction  of 
those  words,  I  think  the  honorable  mem- 
ber can  hardly  conceive  the  effect  of  that 
amendment,  or  he  would  never  have  voted 
for  it.  It  provides  for  the  reasonable  use 
of  the  water  for  irrigation  purposes,  put- 
ting navigability  first.  That  carries  with 
it  the  control  of  every  water-course  that 


flows  into  the  Darling  River.  The  clause, 
as  amended,  means  that  the  navigability  of 
the  Darling  River  is  to  be  the  first  concern. 

Mr.  Kingston. — No. 

Sir  JOSEPH  ABBOTT.— Yes,  it  means 
nothing  else;  and  the  Federal  Government 
or  High  Court  can  interfere  and  stop  any 
use  of  the  water  which  would  interfere 
with  navigation.  Surely  any  use  of  the 
water  for  the  purposes  of  irrigation  would 
be  held  by  the  Federal  Court  to  be  an 
unreasonable  use  if  it  had  the  effect  of 
preventing  the  navigation  of  the  Darling 
River.  There  is  no  use  in  trying  to  do 
by  a  side-wind  what  we  have  straight- 
forwardly refused  to  concede.  So  far  as 
the  Darling  is  concerned,  I  would  like  to 
see  wreirs  and  locks  on  it  from  one  end  to 
the  other.  At  the  same  time,  I  claim  the 
right  of  New  South  Wales  to  control  its 
own  streams  away  up  at  Armidale  and 
Goulburn  and  all  over  the  colony. 

An  Honorable  Member. — Certainly. 

Sir  JOSEPH  ABBOTT.— But  we  shall 
not  have  that  right  if  the  navigability  of 
the  Darling  is  to  be  the  first  concern. 

Mr.  Symon. — We  do  not  wish  to  make 
it  the  first  concern.  The  effect  of  that 
part  is  to  take  away  navigability  as  being 
the  first  concern. 

Sir  JOSEPH  ABBOTT.— Oh,  no. 

Mr.  Symon. — That  is  our  intention. 

Sir  JOSEPH  ABBOTT.— Your  very 
anxiety  makes  me  doubt. 

Dr.  Cockburn. — It  is  only  to  be  such 
navigability  as  can  be  secured  subject  to 
the  use  of  the  water  for  irrigation  and 
conservation. 

Sir  JOSEPH  ABBOTT.— Subject  to  rea- 
sonable use ;  that  is  a  very  different 
thing.  What  would  any  court  if  called 
upon  to  interpret  such  a  clause  say,  but 
that  the  reasonable  use  of  the  water  meant 
something  which  would  not  interfere  with 
the  navigation  of  the  river?  I  think  the 
Government  of  New  South  Wales  are 
quite  capable  of  maintaining  the  Darling 
for  the  purposes  of  its  own  settlers.  I  am 
not  at  all  in  favour  of  trying  to  divert 
that  trade  to  Sydney.     The  Right  Hon. 
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Mr.  Reid  spoke  somewhat  contemptuously 
of  the  class  of  settlers  in  that  country. 

Mr.  Reid. — Not  at  all. 

Sir  JOSEPH  ABBOTT.— I  think  the 
honorable  member  did. 

Mr.  Reid. — Is  not  wool  a  very  honor- 
able thing  ? 

Sir  JOSEPH  ABBOTT.— But  the  hon- 
orable member  has  a  knack  of  referring  to 
squatters  as  being  nobodies. 

Mr.  Reid.  — I  have  never  in  my  life  done 
so.    I  get  a  great  deal  of  money  from  them. 

Sir  JOSEPH  ABBOTT.— I  am  sorry  I 
have  been  doing  the  right  honorable  gentle- 
man an  injustice.  The  squatters  have  been 
the  pioneers  of  that  country,  bat  the  time 
has  come  when  we  say  we  must  get 
another  class  of  squatters,  and  we  can  only 
do  that  b}r  giving  them  the  first  thing 
required  for  their  existence,  and  that  is  a 
fair  supply  of  water.  The  honorable 
member  talked  of  irrigation  and  the  traffic 
on  the  river.  I  do  not  anticipate  that 
there  will  be  irrigation  from  the  Darling- 
River  at  any  time.  We  should  maintain 
it  for  navigation.  We  cannot  take  out  of 
the  river  directly  water  for  irrigation,  but 
we  can,  during  flood  times,  store  immense 
quantities  of  water— far  greater  quantities 
than  would  maintain  the  Darling  navigable 
during  the  whole  year,  if  we  were  allowed  to 
do  so.  But  I  say  that,  under  this  proposal, 
we  will  not  be  allowed.  The  time  may 
come  when  the  Darling  will  be  falling, 
and  we  shall  be  told  by  the  Federal  Par- 
liament— "Now  you  are  interfering  with  the 
navigation  of  the  river,  and  you  must 
open  every  lock  and  weir  in  New  South 
Wales.  Not  only  the  direct  outflow  from 
the  Darling,  but  from  every  tributary  that 
flowrs  into  the  Darling."  That  is  so  unfair 
that  under  no  circumstances  should  the 
Convention  take  away  from  us  the  right 
to  develop  our  own  lands.  We  were  told 
that  the  railways  could  not  be  federated, 
and  one  of  the  strongest  arguments  in 
favour  of  that  view  was  that  the  Common- 
wealth would  not  recognise  the  rights  of 
the  states  to  develop  their  own  country. 
We  hope  to  be  able  to  develop  every  part 
[Sir  Joseph  A  bbott. 


of  the  large  territory  of  New  South  Wales, 
and  consequently  we  cannot  see  our  way 
to  federate  the  railways.  If  we  cannot 
federate  the  railways  for  fear  of  restric- 
tions upon  the  development  of  our  own 
country,  how  much  more  cautious  ought 
we  to  be  in  regard  to  giving  away 
the  use  of  the  water  for  any  purpose 
which  would  deprive  us  of  our  own 
right  and  ability  to  place  people  upon  the 
land  ?  Every  country  aims  at  settling  her 
people  upon  the  land  ;  they  are  the  pro- 
ducers and  consumers  of  the  country;  they 
are  the  very  strength  and  life  of  the  country. 
For  years  past  we  have  been  doing  our  best 
to  settle  the  people  on  the  land.  Are  we 
now  to  place  ourselves  at  the  mercy  of 
any  Federal  Court  or  Parliament  with  re- 
gard to  the  use  of  our  own  Crown  lands  ? 

Mr.  WISE  (New  South  Wales).— I  would 
not  have  taken  part  at  all  in  this  debate, 
but  for  the  direct  reference  made  to  me 
by  the  honorable  member  (Sir  Joseph 
Abbott),  a  reference  to  which  I  shall 
reply  in  rather  a  different  tone  to  that 
used  by  the  honorable  member,  and  per- 
haps more  briefly.  I  object  to  this  amend- 
ment of  the  honorable  member  (Mr.  McMil- 
lan), as  I  object  to  all  the  amendments 
which  have  been  moved,  as  being  un- 
necessary. I  think  the  right  course  is  to 
leave'  the  control  of  navigation  to  the 
general  clause,  and  while  it  may  be  neces- 
sary to  add  a  further  clause  of  definition 
in  another  part  of  the  Bill,  I  voted  for  the 
insertion  of  the  word  "reasonable,"  be- 
cause that  was  the  idea  I  first  formed,  as 
the  honorable  member  (Sir  Joseph  Abbott) 
would  have  seen  if  he  had  looked  six  lines 
down  the  paper  at  an  amendment  which 
I  myself  proposed  to  move.  I  voted  for 
the  word  "  reasonable  "  also,  because  if  the 
word  had  been  left  out  it  would  have  been 
possible  for  the  single  state  of  South  Aus- 
tralia to  drain  away  as  much  of  the  Mur- 
ray waters  as  it  required  for  irrigation, 
without  any  regard  to  New  South  Wales' 
necessities.  My  intention  is  and  was,  as 
expressed  at  the  time,  to  vote  against  the 
amendment    of    the    honorable    member 
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(Mr.  McMillan)  as  a  whole  if  put.  Ishalltake 
that  course.  If  I  may  be  allowed,  I  would 
respectfully  suggest  to  my  honorable  friend 
that  it  is  not  desirable  nor  necessary  to 
impute  motives,  nor  to  question  votes 
given  by  honorable  members.  It  only  pro- 
longs the  debate  unnecessarily. 

Sir  Joseph  Abbott. — By  way  of  personal 
explanation,  I  desire  to  say  that  I  did  not 
wish  to  impute  any  motive  to  the  honor- 
able member,  who,  I  think,  is  deeply  in- 
debted to  me,  because  he  has  given  an 
explanation  of  his  vote  which  otherwise 
would  not  have  been  understood  outside. 

Mr.  Reid.— Quite  true. 

Mr.  KINGSTON  (South  Australia)— 
Even  at  the  risk  of  having  it  again  sug- 
gested that  South  Australia  is  guilty  of 
provincialism  in  this  matter,  I  should  like 
to  reiterate  my  desire  that  this  should  be 
treated  as  a  federal  question.  If  that  can 
be  taken  as  an  exhibition  of  provincialism 
I  am  sorry  for  it,  but  I  do  not  think  such 
a  remark  can  be  fairly  applied.  I  also 
think  that  the  observation  which  has  been 
made  that  South  Australia  has  some  sinister 
designs  is  no  more  warranted  by  fact  than 
the  other  statement.  What  we  simply  wish 
is  this — that  in  regard  to  the  treatment  of 
the  Murray  waters  the  Federal  Parliament 
should  have  power  to  deal  with  them  in 
such  a  manner  as  having  regard  to  all  the 
circumstances  it  shou]d  deem  just.  Surely 
a  position  like  that  is  not  open  to  criticism 
as  betraying  provincial  predilections.  I  am 
not  wedded  to  any  particular  form  of  words 
on  the  subject.  I  am  sorry  to  see  howT 
votes  have  varied,  and  are  likely  to  vary. 
It  has  been  suggested  that  the  attitude  of 
some  honorable  members  is  in  some  slight 
degree  influenced  by  a  consideration  of  the 
question  as  to  the  quarter  from  which  the 
various  amendments  proceed.  I  hardly  think 
that  a  suggestion  of  that  sort  is  justified, 
although  I  am  at  the  same  time  somewhat 
at  a  loss  to  otherwise  explain  the  altera- 
tion in  the  attitude  of  some  honorable 
members  wTith  reference  to  different 
amendments,  which  appear  to  me  to  seek 
t     ■  *me  '      K'iple, 


Sir  Joseph  Abbott. — Do  not  look  at 
me,  I  did  not  say  all  those  nasty  things  ; 
I  said  you  should  have  the  trade. 

Mr.  KINGSTON.— I  was  delighted  to 
hear  the  remarks  of  the  honorable  mem- 
ber (Sir  Joseph  Abbott)  on  this  matter,  and 
they  render  it  absolutely  unnecessary  for 
me  to  take  any  notice  whatever  of  the  some- 
what emphatic  speech  of  my  right  honor- 
able friend  (Mr.  Reid).  The  honorable 
member  (Sir  Joseph  Abbott)  has 
shown  that  the  traders  and  settlers,  to 
whom  the  right  honorable  member  some- 
what contemptuously  referred,  should  be 
regarded  in  an  altogether  different  light. 
Under  those  circumstances,  I  do  not  pro- 
pose to  deal  further  with  that  subject. 
But  what  I  would  point  out  to  my  honor- 
able friend  (Mr.  Isaacs)  especially,  as  well 
as  to  members  of  the  Convention  gene- 
rally, is  this,  that  we  are  now  seeking  prac- 
tically to  effect  that  which  the  honorable 
member  (Mr.  Isaacs)  yesterday  sought 
to  achieve.  In  endeavouring  to  embody 
in  this  Constitution  any  direction  to 
the  Federal  Parliament  as  to  the  mode 
in  which  it  should  act,  the  clause, 
if  carried,  will  simply  amount  to  this : 
That  the  Federal  Parliament  wrill  have 
power  by  legislation  to  secure  the  naviga- 
bility and  also  the  improvement  of  the 
navigability  of  the  Rivers  Darling  and 
Murray,  subject  to  this  qualification  :  That 
in  the  legislation  the  right  of  the  settlers 
to  the  use,  of  the  water  for  the  purposes  of 
conservation  and  irrigation  shall  be  •pre- 
served to  its  fullest  extent  with  one  limi- 
tation, that  is,  that  it  shall  not  be  to  an 
unreasonable  extent.  Surely  my  honorable 
friends  from  New  South  Wales  do  not  desire 
to  do  anything  unreasonable  in  the  matter. 

Mr.  Lyne. — They  do  not. 

Mr.  KINGSTON.— Then  what  have 
they  to  fear  1 

Mr.  Reid. — I  will  tell  you  what  they 
have  to  fear. 

Mr.  KINGSTON.— I  did  not  ask  the 
honorable  member  to  do  so  at  this  par- 
ticular moment.  Of  course  I  do  not  object 
to  a  short  interjection,  but  I  do  not  want 
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to  have  a  speech  from  the  honorable  mem- 
ber interpolated  with  my  own,  as  that  is 
somewhat  confusing.  But  what  have  the 
people  of  New  South  Wales  to  fear  under 
such  circumstances'? 

Mr.  Lyne. — What  have  you  to  fear1} 

Mr.  KINGSTON.— What  we  have  to 
fear  is  this :  That  New  South  Wales  will 
exercise  the  rights  which  she  claims,  and 
which,  we  are  told  by  Mr.  Lyne  and 
others,  she  has  in  reference  to  the  Darling 
and  to  the  Murray  waters,  that  is  the 
right  to  reduce  them  to  such  an  extent 
that  South  Australian  navigation  will  be 
destroyed,  and  South  Australian  irrigation 
will  be  an  impossibility.  Would  anything 
of  that  sort  be  reasonable,  I  ask  my  honor- 
able friend  (Mr.  Lyne)  ? 

Mr.  Gordon. — What  sort  of  answer  does 
the  right  honorable  member  expect  from  him? 

Mr.  Lyne. — I  did  not  hear  what  the 
honorable  member  said. 

Mr.  KINGSTON.— I  would  ask  any 
representative  of  New  South  Wales 
whether  a  serious  interference  with 
South  Australian  navigation  would  be 
reasonable  under  the  circumstances  ? 

Sir  John  Forrest. — No  one  wants  to 
do  that. 

Mr.  KINGSTON.— I  am  glad  indeed  to 
find  that  my  right  honorable  friend  from 
Western  Australia  speaks  with  his  charac- 
teristic candour.  I  am  sure  he  would 
wish  to  prevent  anything  unreasonable. 

Sir  John  Forrest. — Yes,  on  the  Murray. 

Mr.  KINGSTON.— On  the  Murray  or 
anywhere  else.  Surely  there  is  no 
particular  charm  about  the  Murray,  as 
compared  with  the  Darling.  When  the 
Commonwealth  is  formed  the  Murray  will 
be  an  important  river  in  the  Common- 
wealth, but  the  Darling  will  also  be  a 
very  considerable  branch  of  the  same 
Australian  river  system.  Does  my  right 
honorable  friend  suggest  that  New  South 
Wales  should  have  the  right  to  do  anything 
unreasonable  with  reference  to  the  Darling? 

Sir  John  Forrest. — If  it  does  not  affect 
the  Murray,  yes ;  New  South  Wales  can 
do  anything  she  likes. 

[Mr.  Kingston. 


Mr.  KINGSTON.— I  see.  Well,  of 
course,  so  far  as  the  Premier  of  Western 
Australia  and  I  are  concerned  we  seem  to 
be  hopelessly  at  issue.  The  right  honor- 
able gentleman  has  put  it  that  we  have  no 
concern  in  the  Darling  trade. 

Sir  John  Forrest.— No  right,  I  say. 

Mr.  KINGSTON.— We  have,  according 
to  Sir  Joseph  Abbott,  who  has  a  more 
practical  and  intimate  acquaintance  with 
this  subject  than  even  Sir  John  Fonvsf. 
We  have  that  concern  in  the  Darling 
trade,  and,  according  to  Sir  Joseph  Abbott, 
it  is  a  good  thing  that  it  should  continue, 
in  the  interests  of  both  South  Australia 
and  New  South  Wales. 

Mr.  Lyne. — Cannot  we  make  the  Murray 
a  better  river  under  federation  1 

Mr.  KINGSTON.— I  do  not  know  which 
is  the  best  way  to  deal  with  the  subject, 
and  I  do  not  think  my  honorable  friend 
does  either.  He  may  know  a  great  deal 
more  than  I  do  about  it,  but  at  the  same 
time  he  may  not  know  so  very  much. 
The  honorable  member  may  not  know 
enough  to  enable  him  once  for  all  to 
pronounce  a  final  opinion  as  to  which 
should  receive  greater  attention — naviga- 
tion or  irrigation.  We  may  be  a  body  of 
constitutional  experts,  but  I  doubt  whether 
any  one  of  us  has  sufficient  acquaintance 
with  the  question  of  irrigation  to  be  able 
to  finally  determine  what  shall  be  the  line 
on  which  this  river  system  shall  be  dealt 
with  by  the  Federal  Parliament.  The 
way  it  is.  put  by  the  amendment  before  us 
is  this — the  Federal  Parliament  shall  have 
power  to  deal  with  the  subject  as  they 
think  fit,  subject  to  the  recognition  of  the 
rights  of  the  state  for  conservation  and 
irrigation,  but  only  so  long  as  the  exercise 
of  its  powers  is  not  unreasonable.  And 
who  is  to  determine  whether  the  manner 
in  which  it  exercises  its  powers  is  un- 
reasonable or  not?  Objection  was  taken 
yesterday  that  it  should  not  be  de- 
cided by  the  Inter-State  Commission. 
Well,  an  opportunity  was  sought  to 
meet  that  objection  by  providing,  in 
the   alternative,    for   the   decision  of  the 
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Federal  Parliament.  Then  the  Premier  of 
New  South  Wales  pointed  out  with  great 
emphasis  that  that  was  relegating  to  the 
decision  of  a  political  tribunal  what  ought 
to  be  decided  by  the  Federal  Judiciary.  To- 
day the  amendment  is  so  framed  that  the 
only  authority  which  will  have  any  power 
whatever  to  interfere  with  the  right  of  the 
states  over  the  unlimited  use  of  water  for 
conservation  and  irrigation  will  be  the 
High  Court  of  Australia — and  that  court 
can  do  it  only  when  an  unreasonable  use 
of  the  waters  is  made  for  those  purposes. 
Under  these  circumstances,  where  can 
the  objection  be  1  It  has  been  sug- 
gested by  the  Attorney-General  of  Victoria 
that  this  provision  ought  not  to  be  limited 
simply  to  the  Rivers  Murray  and  Darling. 
It  strikes  me  that  the  whole  discussion 
has  proceeded  on  the  consideration  of  those 
particular  rivers,  and  it  is  well  they  are 
named,  but  we  have  not  the  slightest  ob- 
jection to  the  extension  of  this  provision 
to  all  the  rivers  of  Australia.  And  I 
think  it  a  pity,  indeed,  if  our  friend  the 
Attorney-General  of  Victoria  intended  to 
base  his  departure  from  the  principle 
which  is  involved  in  this  amendment  be- 
cause of  its  limited  application,  and  that  he 
did  not  move  to  extend  it.  We  should 
have  been  very  happy  to  support  him, 
and  I  trust,  for  the  sake  of  the  principle 
which  we  have  argued  for  during  the 
last  three  or  four  days,  at  his  instance, 
and  which  he  has  convinced,  or  almost  con- 
vinced, a  majority  should  be  affirmed — 
that  the  Federal  Parliament  should  have 
power  to  regulate  this  matter,  subject  only 
to  the  right  of  the  states  to  the  reasonable 
use  of  water  for  irrigation  and  conserva- 
tion— that  he,  even  now7,  will  reconsider  his 
expressed  determination  of  voting  against 
this  proposal,  and  be  found  voting  for  the 
affirmation  of  the  principle  for  which  of 
late  he  has  so  admirably  contended. 

Mr.  McMILLAN  (New  South  Wales). 
— I  simply  rise  to  make  a  personal  expla- 
nation, and  I  think  it  is  due  to  me,  as  the 
proposer  of  this  amendment,  that  the 
Convention    should    allow   me   to   do    so. 


I  do  not  want  to  make  a  speech,  and  I 
did  not  make  a  speech  in  introducing 
this  proposal.  I  was  willing  that  it 
should  go  to  the  vote,  but  I  think 
that  in  some  respects  it  has  been  unfairly 
dealt  with.  My  object  was  to  get  a  vote 
on  the  main  issue,  and  I  still  think  that 
this  question,  as  far  as  the  use  of  the 
waters  throughout  the  whole  of  New 
South  Wales  is  concerned,  ought  to  be 
absolutely  settled  upon  a  sure  basis.  But  it 
struck  me  as  very  remarkable  on  the  part 
of  Mr.  Isaacs  and  others,  after  we  hacf. 
been  discussing — what?— after  we  had  been 
discussing  sub-section  (31),  the  control  and 
regulation  of  the  navigation  of  the  River 
Murray  and  the  use  of  the  waters  thereof,  &c, 
and  after  only  one  member  of  this  Conven- 
tion (Mr.  Barton)  having  asserted  that  he 
did  not  believe  in  this  sub-section  being 
inserted,  that,  within  the  last  24  hours, 
there  should  be,  as  there  is,  an  absolute 
change  of  front ;  and  that  we  should  be 
told,  as  we  are  told,  that  any  provision 
that  is  made  that  will  not  take  in  all  the 
rivers  of  Australia  is  absolutely  futile. 
We  came  to  the  conclusion  that  we  had  to 
face  this  peculiar  position,  that  there  are 
two  rivers  affecting  certain  colonies  alone, 
and  that  the  position  of  those  rivers  would 
have  to  be  put  on  a  base  that  could  not 
be  misunderstood.  I  certainly  think  that  my 
amendment  would  have  settled  the  matter. 
I  shall  now  vote  against  the  whole  provision. 

Mr.  Kingston. — Because  it  is  provided 
that  it  must  be  reasonable. 

Mr.  McMILLAN. — I  shall  vote  against 
the  introduction  of  any  limitation  of  the 
powers  of  New  South  Wales,  and  I  may 
say  also  that  it  seems  to  me  that  this  sub- 
section, as  I  proposed  it,  practically  puts 
back,  in  effect,  the  original  sub-section, 
except  that  it  introduces  the  Darling,  be- 
cause it  has  been  laid  down  by  Mr.  Barton 
that  under  the  general  powers  of  the  Com- 
monwealth the  Commonwealth  can  main- 
tain the  navigation  of  rivers. 

Mr.  Solomon.— But  if  the  New  South 
Wales  representatives  thoroughly  believed 
that  sub-section  (l)hadthat  full  application 


560 


Commonwealth  of  [4  Feb.,  1898.] 


Australia  Bill, 


they  would  immediately  vote  to  alter 
it,  otherwise,  why  their  action  over  this 
sub-section  ? 

Mr.  McMILLAN.— Well,  that  may  be. 
I  will  say  unhesitatingly,  and  I  believe 
that  my  views  are  shared  by  others,  that 
we  do  not  consider  that  sub-section  (1) 
ought  to  remain  as  it  is  without  some 
other  provision  which  will  clearly  define 
the  rights  of  New  South  Wales. 

Mr.  Solomon. — Hear,  hear ;  and  of  the 
other  colonies. 

Mr.  McMILLAN. — We  are  simply  face 
to  face  with  South  Australia  in  a  certain 
issue,  and  the  whole  of  my  action  during 
the  last  two  or  three  days  has  been  to  try 
to  bring  about  a  determination  on  the  real 
issue  we  have  got  to  decide. 

Question — That  the  new  sub-section,  as 
amended,  proposed  to  be  inserted  be  in- 
serted— put. 

The  committee  divided — 

Ayes       ..  ...  ...     16 

Noes      ...  ...  ...     24 

Majority  against  the  amendment       8 

Ayes. 

Berry,  Sir  G.  Holder,  F.  W. 

Braddon,  Sir  E.  N.  C.  Howe,  J.  H. 

Cockburn,  Dr.  J.  A.  Kingston,  C.  C. 

Dobson,  H.  Lee  Steere,  Sir  J.  G. 

Downer,  Sir  J.  W.  Solomon,  V.  L. 

Glynn,  P.  M.  Symon,  J.  H. 
Grant,  C.  H. 

Henning,  A.  H.  Teller. 

Higgins,  H.  B.  Gordon,  J.  H. 

Noes. 

Abbott,  Sir  J.  P.  O'Connor,  R.  E. 

Barton,  E.  Peacock,  A.  J. 

Briggs,  H.  Quick,  Dr.  J. 

Brown,  N.  J.  Reid,  G.  H. 

Carruthers,  J.  H.  Trenwith,  W.  A. 

Deakin,  A.  -  Turner,  Sir  G. 

Forrest,  Sir  J.  Venn,  H.  W. 

Fraser,  S.  Walker,  J.  T. 

Hassell,  A.  Y.  Wise,  B.  R. 

Isaacs,  I.  A.  Zeal,  Sir  W.  A. 
James,  W.  H. 

McMillan,  W.  Teller. 

Moore,  W.  Lyne,  W.  J. 

Pair. 
Aye.  No. 

Douglas,  A.  Lewis,  N.  E. 

Question  so  resolved  in  the  negative. 

[Mr.  McMillan. 


Mr.  REID  (New  South  Wales).— Now 
that  this  matter  is  practically  settled,  I 
wish  to  propose  the  insertion  of  words  at 
the  end  of  the  clause  which,  I  think,  will 
meet  with  the  concurrence  of  even  my 
friends  from  South  Australia.  Because 
the  interests  of  irrigation  are  just  as  im- 
portant to  South  Australia  as  they  can  be 
to  New  South  Wales  or  Victoria,  and  we 
all  know  that  already  on  the  banks  of  the 
Murray,  in  the  direction  of  South  Aus- 
tralia, some  very  important  industries 
have  been  established,  owing  to  the  use  of 
the  water  for  such  purposes.  I  beg  to 
move  that  the  following  words  be  added 
to  clause  52 

Sir  George  Turner. — We  have  not 
finished  trying  to  fill  up  this  blank. 

Mr.  REID.— There  is  no  blank. 

Mr.  Peacock. — Oh  yes,  we  have  omitted 
sub-section  (31),  and  made  a  blank. 

Mr.  REID. — There  is  no  blank  made  by 
omitting  a  sub-section. 

Sir  George  Turner. — Why,  we  have 
been  trying  all  the  morning  to  fill  up  the 
blank. 

Mr.  REID. — Surely  you  are  not  going 
to  try  any  more  1 

Sir  George  Turner. — Yes,  we  are  going 
to  have  another  try. 

Mr.  Barton.  —  Perhaps  Mr.  Reid's 
amendment  would  do  instead. 

Mr.  REID. — However,  I  will  read  my 
amendment  ;  and  if,  after  hearing  it,  the 
honorable  member  still  wishes  to  insert  a 
sub-section  in  lieu  of  sub-section  (31),  of 
course  I  will  give  way. 

Mr.  Peacock.  —  Is  your  amendment 
printed  ? 

Mr.  REID. — Yes,  my  amendment  is  in 
print,  but  I  shall  not  move  it  exactly  as 
printed.  It  is  substantially  the  same  as 
the  printed  copy,  but,  verbally,  I  have 
altered  it.  The  amendment  reads  as 
follows : — 

If  any  question  arises  between  the  Common- 
wealth and  a  state,  or  between  the  Common- 
wealth and  a  citizen,  concerning  the  navigation 
of  a  river  and  the  use  of  the  waters  thereof  for 
purposes  of  irrigation   or  water  conservation, 
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the  maintenance  and  improvement  of  naviga- 
tion shall  be  taken  to  be  subservient  to  the 
maintenance  and  extension  of  works  of  irriga- 
tion or  water  conservation. 

The  leader  of  the  Convention  has  stated 
that,  in  his  opinion,  the  general  words  in 
the  beginning  of  the  clause  give  the 
Federation  the  power  practically  of  main- 
taining navigation,  and  my  honorable  friend 
mentioned  certain  cases  that  were  decided 
on,  I  think,  very  high  authority  in  the 
United  States,  showing  that,  under  such 
general  words,  the  United  States  Govern- 
ment had  so  much  power  that  they  could 
come  in  and  remove  anything  which  ob- 
structed the  navigation  of  a  river.  Now, 
I  think,  in  these  matters,  we  do  not  want 
to  leave  things  to  the  chances  of  legal 
decisions.  They_are  too  vitally  important. 
If  that  law  is  correct,  and,  as  I  have 
said,  there  are  many  high  authorities 
in  its  favour,  then  I  say,  under  these 
general  words,  there  would  be  no 
security  for  irrigation  at  all;  because 
while  the  federal  power  had  not  a 
duty  in  connexion  with  irrigation,  it  would 
have  a  duty  in  connexion  with  navigation ; 
and  it  would  be  a  duty;  therefore,  on  the 
part  of  the  federal  power  to  carry  on  the 
navigation,  while  they  would  have  no  re- 
sponsibility with  reference  to  irrigation. 
Now,  we  do  not  want  to  leave  matters  in 
an  uncertain  state.  We  do  not  want  to 
have  a  vista  of  litigation.  I  want  this 
vital  matter  to  be  put  so  that  the  settlers 
of  Australia  shall  not  be  enmeshed  in  pro- 
ceedings in  the  Supreme  Court  on  ques- 
tions between  navigation  and  irrigation. 
These  questions  may  not  arise — on  most  of 
the  rivers  they  will  not  arise — but  they 
will  inevitably  arise  on  some  of  the  rivers, 
on  the  Murray,  on  the  Darling,  and  per- 
haps on  the  Murrumbidgee,  but  certainly 
on  the  Murray.  Therefore,  they  affect  the 
irrigation  interests  of  the  three  colonies, 
and  I  do  think  that  the  men  who  play  the 
part  of  pioneers  in  this  country,  and  who 
are  endeavouring  to  develop  the  resources 
of  this  country  by  means  of  irrigation, 
should  not  be  put  to  the  chances  of  a 
[36] 


Supreme  Court  decision,  whether  they  are 
settlers  in  South  Australia,  Victoria,  or 
New  South  Wales. 

Mr.  Solomon. — This  is  what  you  call 
carrying  the  war  into  the  enemy's  camp,  I 
suppose  1 

Mr.  REID. — We  have  no  enemies  here, 
we  are  simply  a  band  of  brothers.  We  may 
be  trying  to  take  a  little  advantage  of  one 
brother,  but  it  is  all  in  the  family,  and 
no  harm  has  come  of  it.  And  now  I  am 
looking  after  the  interests  of  the  irriga- 
tionists  of  South  Australia.  All  my  friends 
declare  that  they  look  upon  irrigation  as 
superior  to  navigation,  and,  therefore,  I 
hope  they  will  carry  out  their  professions. 
At  any  rate,  I  am  giving  them  an  opportu- 
nity of  doing  so  by  moving  this  amend- 
ment. 

Mr.  GLYNN  (South  Australia).— Sir 
Richard  Baker,  I  would  like  to  ask 
whether,  according  to  the  arrangement  you 
made  last  night,  my  proposal  should  not 
have  precedence  of  Mr.  Reid's  1 

The  CHAIRMAN.— I  think  that  what 
I  should  do  is,  to  ask  any  honorable  mem- 
ber if  he  has  anything  else  to  propose  to 
take  the  place  of  the  sub-section  which 
has  been  struck  out  ?  If  no  proposal  is 
submitted  to  take  the  place  of  that  sub- 
section, then  we  will  go  on  to  the  end  of 
the  clause,  and,  after  that,  we  cannot  go 
back. 

Mr.  GLYNN. — Yesterday  evening  I  pro- 
posed my  amendment,  and  progress  was 
reported,  partly,  I  understood,  to  enable 
honorable  members  to  see  it  in  print.  I 
only  temporarily  withdrew  it  to  facilitate 
the  discussion  of  Mr.  Higgins'  amendment. 
I  would  ask  that  my  proposal  should  have 
precedence  to  Mr.  Reid's,  as  his  would 
interfere  with  mine. 

The  CHAIRMAN.— I  would  first  ask 
whether  any  honorable  member  has  any 
sub-section  to  propose,  in  lieu  of  the  sub- 
section which  has  been  struck  out  ? 

Mr.  SYMON  (South  Australia).— I  have 
a  new  sub-section  to  propose.  I  beg  to 
move  the  following  amendment,  which  is 
in  print,  with  the  exception  of  one  or  two 
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verbal  alterations,  in  order  to  bring  it 
more  into  conformity  with  the  opinions 
which  have  been  expressed  during  the 
debate : — 

Waters  permanently  or  intermittently  navi- 
gable flowing  into,  through,  or  between  two  or 
more  states,  so  far  as  may  be  necessary  to  the 
maintenance  and  improvement  of  their  n;t\  ina- 
bility, with  a  due  regard  to  the  necessities  of 
water  conservation  and  irrigation. 

The  CHAIRMAN.— I  doubt  very  much 
whether  we  have  not  already  decided  that. 
I  would  like  to  hear  the  honorable  mem- 
ber on  the  point  before  deciding. 

Mr.  SYMON. — This  is  a  sub-section 
of  general  application  to  all  rivers,  and 
it  is  proposed  to  meet  the  point  which 
was  taken  by  Mr.  Isaacs,  as  to  the  other 
proposal  being  limited  in  its  operation  to 
two  specifically  named  rivers. 

The  CHAIRMAN.— It  seems  to  me  that 
this  has,  in  substance,  been  already  de- 
cided upon  ;  and,  at  this  stage  of  the 
committee,  I  think  that  we  should  not 
discuss  a  matter  which  has  already  been 
decided  upon. 

Mr.  SYMON. — I  would  ask  to  be  heard, 
sir,  with  regard  to  the  point  whether  this 
is,  in  substance,  the«same  as  the  proposal 
which  has  been  already  decided  upon.  So 
far  as  I  can  see,  this  is  quite  a  different 
amendment  from  that  on  which  the  com- 
mittee has  decided. 

An  Honorable  Member. — We  had 
all  the  rivers  yesterday — the  Swan  River 
and  all. 

Mr.  SYMON. — No  doubt  there  was  an 
amendment  which  was  applicable  to  all 
rivers,  but  that  amendment  referred  the 
whole  dispute  to  the  Inter-State  Com- 
mission and  to  Parliament. 

The  CHAIRMAN.  —  The  committee 
could  have  altered  that. 

Mr.  SYMON. — But  that  was  the  essence 
of  the  amendment.  The  whole  object 
of  that  amendment  was  to  secure  the 
determination  of  the  use  of  the  waters 
for  irrigation  or  navigation  by  the  Inter- 
State  Commission  or  Parliament.  Now, 
this  amendment  of  mine  is  simply  to 
[Mr.  Symon. 


confer  upon  the  Federal  Parliament  the 
power  of  legislating  in  respect  of  all 
navigable  waters  coming  within  the 
description  in  the  amendment.  It  is  not 
limited  in  any  way,  as  the  other  amend- 
ment was  ;  and  general  words  are  put  in 
which  will  place  irrigation  in,  at  any  rate, 
an  equal  position,  if  not  a  paramount 
position,  to  that  occupied  by  navigation. 
I  submit  that  this  is  entirely  distinct  in 
substance  from  the  amendment  which  was 
proposed  yesterday.  The  nearest  approach 
to  this  amendment  was  the  amendment  of 
Sir  John  Downer,  which  has  not  been 
moved. 

The  CHAIRMAN.— If  this  was  the 
final  stage,  I  should  be  very  deeply 
impressed  with  the  responsibility  which  I 
am  now  taking  of  ruling  this  amendment 
out  of  order.  But  this  is  not  the  final 
stage.  The  committee  can,  and  no  doubt 
will,  reconsider  a  good  deal  of  the  work 
which  has  been  done,  and  this  amendment 
may  then  be  considered.  But  it  seems  to 
me,  in  substance,  according  to  the  very 
statement  of  the  honorable  member  (Mr. 
Symon)  himself,  to  be  the  question  we  have 
been  debating  for  so  many  days,  and  which 
we  have  settled,  so  far  as  we  can  settle  it, 
in  this  stage  of  the  committee.  I  there- 
fore rule  the  amendment  out  of  order. 

Mr.  GLYNN  (South  Australia).— I  beg 
now  to  propose  the  definition  C,  which 
stands  at  the  beginning  of  the  list  of 
amendments.  The  definition  is  as  fol- 
lows : — 

For  the  purposes  of  sub-section  (1),  waters 
shall  be  deemed  navigable  for  trade  and  com- 
merce which  are  in  fact  navigated  continually 
or  at  times,  for  trade  and  commerce  with  other 
nations  or  amongst  states,  either  by  themselves 
or  by  their  connexions  with  other  waters. 

I  think  honorable  members  will  agree  with 
me,  that  we  ought  not  to  start  a  Constitu- 
tion leaving  any  point  doubtful,  if  w?e  are 
conscious  that  a  doubt  really  does  exist,  as 
to  the  interpretation  of  the  Constitution. 

Mr.  Isaacs. — There  is  no  reference  in 
sub-section    (1)    to    what    you    propose. 
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This  presupposes  something  which  may 
never  happen. 

Mr.  GLYNN. — But  no  one  has  shown 
more  forcibly  than  the  honorable  and 
learned  member  (Mr.  Isaacs)  what  the 
probable  scope  of  sub-section  (1)  will  be. 

Mr.  Isaacs.  —  This  won't  settle  the 
question. 

Mr.  GLYNN.— Perhaps,  with  the  help 
of  the  honorable  member,  it  may  be  made 
more  clear ;  but  it  gives  expression  to  this 
fact— that  we  desire  to  extend,  as  far  as 
I  possible,  the  American  decisions  upon  this 
point  to  the  interpretation  of  sub-section 
(1)  of  clause  52.  Now,  that  a  doubt 
exists  is,  I  think,  fairly  clear. 

The  CHAIRMAN.— Perhaps  the  honor- 
able member  will  allow  me,  before  he  goes 
on,  to  decide  which  of  the  two  amend- 
ments that  have  been  proposed,  should 
come  first — the  amendment  of  Mr.  Reid  or 
the  amendment  of  Mr.  Glynn.  They  are 
both  to  come  at  the  end  of  the  clause.  They 
do  not  appear  to  be  inconsistent  with  each 
other,  and  both  can  be  inserted.  The  only 
question  is,  which  I  ought  to  put  first. 
Now,  Mr.  Glynn  withdrew  his  amendment 
in  order  to  allow  a  new  sub-section  to  be 
proposed,  in  lieu  of  sub-section  (31),  and, 
I  think,  as  a  matter  of  courtesy,  that  hon- 
orable member's  amendment  should  be 
taken  first. 

Mr.  GLYNN.— Thank  you,  sir.  I  was 
saying  that  a  point  of  doubt  arises  as  to 
whether  the  character  of  a  river,  as  to  its 
being  navigable,  would  be  determined  by 
English  law  or  American  law,  and,  even  if 
it  is  held  that  the  American  law  applies, 
still  there  is  a  doubt  as  to  whether  rivers 
that  are  only  intermittently  navigable 
come  within  the  scope  of  the  American 
decisions.  By  English  law,  I  believe,  the 
navigability  of  a  river  is  determined  by 
the  tidal  ebb  and  flow  of  the  river  at  some 
point.  There  are  two  Canadian  decisions 
not  directly  on  this  point,  but  the  analogy 
of  which  may  be  folio  wed — one  given  in 
1883,  and  the  other  in  1896,  and  they 
seem  to  lean  to  an  interpretation  that 
would  be  in  consonance  with  the  English 


common  law.  The  decision  of  1883 
speaks  of  "tidal"  and  "navigable."  There 
was  a  decision  on  the  point  with  regard 
to  the  question  of  the  fisheries  in  1896, 
which  also  referred  to  these  rivers  as  tidal 
and  navigable.  The  question  of  irrigation, 
of  course,  did  not  crop  up  in  Canada  ;  but 
so  far  as  there  is  an  interpretation  given 
by  which  we  may  be  guided  in  an  English 
court  of  judicature,  that  interpretation 
would  hold  good  in  English  common  law. 
It  was  an  assumption,  in  the  course  of 
argument,  made  by  the  Judges,  that  the 
question  of  navigability  in  connexion  with 
rivers  was  always  referred  to  by  the  use  of 
the  words  tidal  and  navigable.  Even  if  they 
were  merely  obiter  dicta  on  the  part  of  the 
Judges,  we  must  be  certain  that  they  are 
not  also  emphatic  declarations  of  the 
English  law  on  the  subject.  In  America, 
wre  have  a  decision  which  extends  the  idea 
of  navigability,  by  making  the  essential 
condition  the  fact  that  a  river  is  navi- 
gable irrespective  of  whether  there  is  an 
ebb  and  flow  and  a  continuity  of  the  river 
as  a  stream  of  commerce.  There  have 
been  some  other  state  decisions  on  the 
point  in  America.  There  was  one  that 
laid  it  down  that  so  long  as  a  stream  was, 
for  some  period  of  the  year — or  some 
seasons  I  think  the  word  was — capable  of 
being  navigated  for  the  transfer  of  logs,  to 
that  extent  it  was  a  navigable  stream,  and 
came  under  the  decision.  That  is  a  de- 
cision that  seems  to  indicate  that  the  Dar- 
ling would  come  within  the  American  de- 
cision. But  the  point  is  doubtful,  because 
it  is  only  a  state  decision,  and  because  the 
question  of  intermittency  there,  and  in 
any  other  decisions  which  I  have  seen,  was 
limited  to  intermittency  within  a  year ; 
but,  in  the  case  of  the  Darling,  we  have  a 
stream  whose  navigable  character  might 
be  destroyed  for  two  or  even  for 
more  years  without  a  break.  Therefore 
the  point  is  extremely  doubtful,  and 
it  is  one  that  should  be  cleared  up.  Be- 
yond that,  we  have  heard  several  state- 
ments by  prominent  representatives  of 
New  South  Wales  in  this  Convention  that 
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they  are  willing  to  leave  the  question  of 
riparian  rights  and  claims  to  the  interpre- 
tation of  subsection  (1) — that,  so  far  as 
that  subsection  goes,  they  are  willing 
that  the  powers  of  South  Australia  as 
against  the  other  colonies,  or  of  the  other 
colonies  as  against  South  Australia,  shall 
be  determined  under  it.  Therefore,  there 
should  be  no  objection  on  their  part  to 
make  the  point  clear,  because  they  are 
willing  that  the  full  extent  of  the  American 
decisions  should  be  the  determinator  of  the 
scope  of  sub-section  (1).  We  should  not 
make  the  Supreme  Court  the  judge  of 
what  we  mean.  If  we  know  what  we 
mean  ourselves,  we  should  put  our  mean- 
ing clearly  in  the  Constitution.  At  pre- 
sent we  seem  to  leave  it  to  the  Supreme 
Court  to  decide  what  we  mean,  and  the 
decisions  of  the  court  upon  the  point 
might  not  be  given  for  two  or  three 
years.  We  know  ourselves  what  we 
mean,  and  we  know  that  a  doubt  exists, 
and  that  doubt  should  be  cleared  up. 
I  think  it  would  be  a  fair  thing  to  have 
these  words  inserted,  and,  as  the  amend- 
ment is  not  a  limitation  or  an  extension  of 
the  sub-section  as  it  stands,  I  think  it  will 
recommend  itself  to  honorable  members 
for  acceptance. 

Mr.  REID  (New  South  Wales).— If  we 
are  to  begin  to  insert  other  words  I  may 
have  several  amendments  to  suggest  my- 
self— amendments  of  interpretation,  I 
mean.  I  am  prepared  to  take  the  risk  of 
these  general  words  so  far  as  I  am  con- 
cerned, because  I  am  quite  in  favour  of  any 
federal  control  over  anything  used  for  in- 
tercolonial purposes.  When  I  say  control, 
I  mean  control  over  the  conduct  of  the 
states  as  opposed  to  taking  possession  of 
the  property  of  the  states.  I  submit  that 
the  amendment  of  the  honorable  member 
is  not  a  new  sub  section  at  all. 

The  CHAIRMAN.— It  is  not  proposed 
as  a  new  sub-section. 

Mr.   REID.— I   gave   way,   although  I 
had  a  proposal  before  the  Chair  myself, 
because  it  was  suggested  to  me   that  I 
should  do  so. 
[Mr.  Glynn. 


The  CHAIRMAN.— The  right  honor- 
able gentleman  probably  did  not  hear  the 
explanation  I  gave  as  to  why  Mr.  Glynn's 
amendment  should  be  taken  first.  Yester- 
day Mr.  Glynn  moved  this  amendment 
C,  but  he  gave  way  for  the  purpose  of 
allowing  another  honorable  member  to 
submit  a  prior  amendment.  Therefore, 
as  a  matter  of  courtesy,  I  think  his 
amendment  should  come  before  that  of 
the  Right  Hon.  the  Premier  of  New  South 
Wales. 

Mr.  REID. — I  concur,  then,  that  the 
amendment  should  be  taken  before  mine. 
I  did  not  hear  the  explanation. 

Mr.  BARTON  (New  South  Wales).— I 
think  an  improvement  might  be  made  in 
Mr.  Glynn's  amendment  by  an  alteration 
of  its  language.  I  think  it  would  read 
better  if,  instead  of  saying  "continually  or 
at  times, '!  we  said  "  permanently  or  inter- 
mittently." "  At  times  "  is  a  very  awkward 
phrase  to  use,  and  might  be  held  to  cover 
a  river  which  only  runs  once  in  a  year. 

Mr.  Glynn. — I  have  no  objection  to  the 
amendment  which  the  leader  of  the  Con- 
vention suggests. 

Mr.  BARTON.— Then  it  would  be  bet- 
ter if  the  words  at  the  end  of  the  amend- 
ment were  altered.  I  think,  indeed,  that 
it  would  be  better  if  the  amendment  were 
made  to  read  in  this  way : — 

For  the  purposes  of  sub-section  (1),  waters 
shall  be  deemed  navigable  for  trade  and  com- 
merce which,  either  by  themselves  or  by  their 
connexions  with  other  waters,  are  in  fact 
navigable  permanently  or  intermittently  for 
trade  and  commerce  with  other  nations  or 
among  the  several  states. 

Mr.  Glynn. — I  am  quite  willing  to  accept 
the  suggestion  of  the  leader  of  the  Con- 
vention. 

The  CHAIRMAN.— Perhaps  the  honor- 
able member  (Mr.  Glynn)  will  ask  leave  to 
amend  his  amendment  1 

Mr.  GLYNN  (South  Australia).— I  beg 
to  ask  leave,  sir,  to  amend  my  amend- 
ment so  as  to  make  it  read  in  the  manner 
suggested  by  Mr.  Barton. 
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The  amendment  was  amended  accord- 
ingly. 

Dr.  QUICK  (Victoria).— I  rise  to  sup- 
port the  proposal  of  Mr.  Glynn,  which  I 
hope  will  commend  itself  to  the  faror- 
able  consideration  of  the  Convention.  I 
would  point  out,  in  the  first  place,  that  it 
is  not  in  any  way  consistent  with  the  sub- 
section which  we  have  adopted. 

Mr.  Reid. — On  reconsideration,  although 
I  think  the  amendment  of  Mr.  Glynn 
seems  to  extend  the  jurisdiction  over  us, 
still,  as  it  is  for  a  federal  purpose,  I  shall 
not  raise  any  objection  to  it. 

Dr.  QUICK. — The  amendment  is  in- 
tended to  carry  out  the  view  of  the  leader 
of  the  Convention.  It  does  not  invade 
the  rights  of  any  of  the  states ;  it  is  merely 
an  interpretation,  and  intends  to  give 
effect  to  what  is  contemplated  by  the  trade 
and  commerce  sub-section  (1).  Therefore 
I  hope  the  Convention  will  adopt  it. 

Mr.  ISAACS  (Victoria).— I  am  in  full 
sympathy  with  putting  in  some  words, 
but  it  seems  to  me  that  as  the  amendment 
is  now  framed,  it  is  almost  identical  with 
the  first  part  of  my  amendment;  but 
there  is  a  little  hiatus,  I  think,  because  sub- 
section (1)  does  not  contain  a  reference  to 
rivers  and  navigability,  and  it  is  rather 
an  awkward  interpretation  to  say  that 
for  the  purpose  of  that  sub-section  waters 
shall  be  deemed  to  be  navigable.  I  shall, 
however,  support  the  insertion  of  these 
words,  but  I  hope  that  hereafter  we  shall 
have  some  provision  made  with  regard  to 
conservation  and  irrigation. 

Mr.  LYNE  (New  South  Wales).— Unless 
it  is  understood  that  there  will  be  some 
provision  made  to  place  irrigation  and 
conservation  before  navigation,  I  feel  very 
much  disposed  to  oppose  this  amendment. 

Mr.  Reid. — So  should  I  absolutely. 

Mr.  LYNE.  —  Supposing  this  amend- 
ment is  carried,  and  the  amendment  with 
regard  to  conservation  and  irrigation 
which  Mr.  Reid  intends  to  propose  is  not 
carried,  wre  shall  be  in  an  awkward  posi- 
tion. 


Mr.  Reid. — So  will  the  other  people  be, 

Mr.  LYNE. — I  do  not  wish  to  threaten 
them  at  all. 

Mr.  Reid. — I  am  not  threatening. 

Mr.  LYNE. — I  anticipate  that  there 
will  be  a  definition  inserted  to  say  that 
irrigation  and  conservation  shall  be  above 
navigation. 

Mr.  Glynn's  amendment  was  agreed  to. 

Mr.  REID  (New  South  Wales).— I  beg 
now  to  move  that  the  following  words  be 
added  to  the  sub-section  : — 

If  any  question  concerning  the  navigation  of 
a  river  and  the  use  of  the  waters  thereof  for 
purposes  of  water  conservation'  arise  in  the 
exercise  of  powers  vested  in  the  Federal  Parlia- 
ment, or  in  the  exercise  of  powers  belonging  to 
the  several  states,  the  maintenance  of  naviga- 
tion shall  be  deemed  to  be  subservient  to  the 
maintenance  and  extension  of  works  of  water 
conservation. 

Mr.  GORDON  (South  Australia).— Un- 
less this  amendment  is  one  of  the  right 
honorable  gentleman's  elephantine  jokes, 
it  will  require  only  a  few  words  to  prove 
two  things;  first  of  all,  that  it  is  an 
attempt  at  a  piece  of  colossal  selfishness ; 
and,  secondly,  that  it  evidences  the  com- 
plete inconsistency — I  am  almost  inclined 
to  say  the  political   unscrupulousness ■ 

Mr.  Reid. — You  are  entitled  to  say  it 
on  account  of  the  hot  weather 

Mr.  GORDON.— Of  the  right  honor- 
able gentleman  himself.  It  is  a  cool 
proposal  for  the  right  honorable  gentle- 
man to  make  that  irrigation  shall  be 
placed  above  navigation,  when  the  colony 
which  controls  the  head- waters  is  New 
South  Wales  herself.  To  carry  this  would 
simpl  v  mean  that  the  other  colonies  might 
be  deprived  of  every  drop  of  water  in 
these  rivers  if  New  South  Wales  proposed 
to  use  it  for  irrigation. 

Mr.  Reid.— No. 

Mr.  GORDON.— That  is  so,  though. 

Mr.  Reid.  —  May  I  point  out  to  my 
honorable  friend  that  I  considered  that  be- 
fore moving  the  amendment  1  The  amend- 
ment is  so  worded  that  it  would  not  inter- 
fere at  all  with  the  right  of  any  person  in 
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connexion  with  an  irrigation  work  situ- 
ated in,  say,  South  Australia,  to  come  into 
court  to  prevent  the  abuse  of  a  similar 
right  enjoyed  by  some  person  in  New 
South  Wales.  The  rights  of  irrigationists 
in  South  Australia,  Victoria,  and  New 
South  Wales,  as  between  themselves, 
will  be  left  as  they  are  at  the 
present  time.  The  amendment  would 
not  debar  a  person  from  applying  for  a 
restraint  upon  the  abuse  of  water  which 
prejudiced  irrigation  lower  down;  but,  of 
course,  it  would  not  give  to  any  person 
practising  irrigation  in  any  part  of  Aus- 
tralia a  law  of  his  own. 

Mr.  GORDON.— That  is  mere  juggling 
with  words.  I  am  obliged  to  my  right 
honorable  friend  for  informing  me  as  to 
some  of  the  elementry  principles  of  the 
law  relating  to  riparian  ownership.  He 
has,  however,  been  arguing  for  days  that 
New  South  Wales  cannot  abuse  a  right 
which  she  possesses  absolutely. 

Mr.  Reid.  —  As  to  the  Darling  the  hon- 
orable member  is  quite  right.  That  does 
not  apply  to  the  Murray. 

Mr.  GORDON.— Why  does  the  right 
honorable  gentleman  waste  time  in  these 
attempts  to  blindfold  us  ? 

Mr.  Reid. — The  Murrumbidgee  and  the 
Darling  are  entirely  within  New  South 
Wales,  and  riparian  rights  upon  those 
rivers  can  only  be  the  rights  of  owners  in 
New  South  Wales. 

Mr.  GORDON.— I  will  take  my  honor- 
able  friend    by    his  infantile    syllogistic 


Mr.  Reid. — I  was  an  elephant  just 
now. 

Mr.  GORDON.— The  right  honorable 
gentleman  is  everything  by  turns  and  no- 
thing long.  He  seems  to  be  tossed  by 
every  wind  blown  from  my  honorable 
friend  Mr.  Lyne. 

Mr.  Reid. — I  am  afraid  the  heat  wave 
is  telling  upon  the  honorable  gentleman. 

Mr.  GORDON.— The  right  honorable 
gentleman's  statement  of  the  position  is 
this  :  Inasmuch  as  the  Darling  is  the  prin- 
cipal tributary  of  the  Murray,  and  the 
[Mr.  Gordon. 


Murray,  to  some  extent,  runs  through 
New  South  Wales,  that  colony  may  ex- 
haust absolutely  the  whole  of  the  waters 
of  these  rivers  so  far  as  they  are  in  her 
territory.  While  there  are  those  of  us 
who  admit  that  irrigation  may  be  a  most 
important  thing,  and  one  which  we  are 
willing  to  place  above  navigation,  the  use 
of  the  water  must  be  put  upon  a  fair  basis. 
If  it  is  not,  New  South  Wales  will  be  able 
to  deprive  the  other  colonies  of  water. 

Sir  George  Turner. — Who  is  to  decide 
what  will  be  a  fair  use  ? 

Mr.  GORDON. — There  was  a  proposal 
to  leave  the  question  to  a  tribunal  which 
I  think  could  have  decided  it,  the  tribunal 
to  which  we  are  leaving  all  the  huge  in- 
terests of  Australia.  If  a  matter  of  this 
kind  can  be  decided  upon  the  fair  lines 
which  the  Attorney-General  of  Victoria 
tells  us  are  being  adopted  in  America, 
surely  it  can  be  dealt  with  in  the  same 
way  here.  While  we  are  willing  that  irri- 
gation should  be  placed  above  navigation, 
provided  that  there  is  a  fair  adjustment  of 
the  use  of  the  water,  we  are  not  going  to 
be  so  silly  as  to  allow  New  South  Wales 
the  command  of  the  whole  of  the  water. 

Mr.  Lyne. — New  South  Wales  has  the 
command  now.  You  are  simply  trymg  to 
take  away  a  right  from  us. 

Mr.  GORDON.— We  have  heard  that 
parrot  cry  day  after  day.  Our  answer  is 
that,  according  to  the  principles  of  inter- 
national comity,  you  have  it  not.  The 
honorable  member's  interjection  shows  how 
callously  selfish  this  proposal  is.  The 
right  honorable  member  (Mr.  Reid)  has 
been  arguing  for  days  that  this  is 
not  a  federal  matter,  that  the  federal  au- 
thority has  no  right  to  say  to  any  state 
— "You  shall  either  do  one  thing  or 
another";  but  he  wishes  now  to  give 
the  right  to  the  federal  authority  to  say 
that  we  in  South  Australia  must  place 
irrigation  above  navigation.  The  right 
honorable  gentlemen  has  been  educated  up 
to  a  recognition  of  the  advantage  which 
majorities  at  the  Convention  have  unfor- 
tunately given  to  the  selfishness  of  New 


Commonwealth  of  [4  Feb.,  1898.] 


Australia  Bill. 


567 


South  Wales,  and  he  is  trying  to  go  one 
better  than  the  honorable  member  (Mr. 
Lyne).  The  Convention  apparently  is  to 
be  made  the  victim  of  the  ver}^  natural 
ambitions  of  these  honorable  gentlemen, 
who  must  so  soon  appeal  to  the  electors  of 
New  South  Wales.  If  this  is  a  joke— and 
the  right  honorable  member  very  often 
wears  the  cap  and  bells — it  proves  two 
things,  that  New  South  Wales  would  like 
to  be  absolutely  selfish  and  exclusive  to 
the  extent  of  being  unjust  to  the  other 
colonies,  and  that  the  right  honorable 
member  is  prepared  to  be  absolutely  in- 
consistent, and  to  take  up  a  position  abso- 
lutely contradictory  to  that  which  he  for- 
merly held,  just  when  it  suits  him.  If  the 
federal  arm  should  not  go  into  New  South 
Wales,  why  should  it  go  into  South  Aus- 
tralia? Upon  what  principle  is  this  sug- 
gested? Upon  no  principle,  but  simply  for 
the  reason  that  New  South  Wales  may 
be  assisted  to  use  a  power  which  is  put 
into  the  Constitution  to  the  detriment  of 
South  Australia.  I  need  not  detain  the 
Convention  any  longer  in  attempting  to 
show  that  the  amendment  should  be 
laughed  out  of  court. 

Mr.  SYMON  (South  Australia).  —  I 
should  like  to  ask  the  leader  of  the  Con- 
vention what  course  he  intends  to  take 
with  regard  to  the  amendment?  It  seems 
to  me— adopting  the  expression  that  was 
used  yesterday — to  be  a  sinister  attempt 
to  whittle  down  the  broad  basis  upon 
which  the  right  honorable  gentleman  ap- 
pealed to  the  Convention  to  reject  the 
claims  of  South  Australia.  Honorable 
members  must  see  that  this  matter  has 
now  become  much  more  serious  than 
it  was  before.  The  leader  of  the  Con- 
vention assured  honorable  members 
with  all  the  weight  of  his  great  authority 
and  learning  that  under  sub-section  (1) 
the  federal  authority  would  have  ample 
power  to  deal  out  justice  in  regard  to 
these  water  rights  between  South  Aus- 
tralia, New  South  Wales,  and  Victoria. 
The  honorable  member  (Mr.  Lyne)  said 
that  he  was  alarmed  at  that,  and  while 


the  Premier  of  New  South  Whales  did  not 
make  the  same  admission  he  no  doubt 
has  been  influenced  by  the  alarm  of  the 
honorable  member  (Mr.  Lyne),  and  he  now 
seeks  to  introduce  into  the  Constitution  a 
provision  irremovable  except  by  an  amend- 
ment of  the  Constitution,  which  is  in 
effect  a  declaration  that  navigation,  where- 
ever  it  conflicts  with  irrigation,  is  to  be 
absolutely  swept  away.  As  the  honorable 
member  (Mr.  Gordon)  has  just  pointed 
out,  South  Australia  is  not  answerable  to 
anybody  for  her  use  of  the  water  passing 
through  her  territory  so  long  as  she  main- 
tains the  navigability  of  the  stream ; 
but  if  a  dispute  were  to  arise  in  any 
way  whatever,  and  the  amendment  were 
carried,  we  should  have  this  declaration 
that  navigability,  even  in  our  own  terri- 
tory, is  to  be  subservient  to  irrigation.  If, 
as  the  leader  of  the  Convention  says — and 
his  words  produced  a  great  effect  upon  my 
mind — everything  is  amply  protected  and 
controlled  by  subsection  (1),  and  the 
Federal  High  Court,  guided  by  the 
American  decisions,  will  do  all  that  is 
necessary  for  the  maintenance  and  control 
of  navigation,  why  should  we  have  in- 
serted in  the  Constitution  a  sub- section 
which  wTill  tie  the  hands  of  the  Supreme 
Court,  and  which  will  lay  down  a  rule 
for  its  guidance  which  may  work  im- 
measurable mischief  in  the  future  ?  Hon- 
orable members  who  have  been  guided  by 
my  honorable  and  learned  friend  must 
vote  against  the  amendment.  Otherwise  the 
whole  good  faith — I  use  the  term  advisedly 
— would  be  an  absolute  nullity.  Is  there 
a  man  in  the  Convention  who  has  not 
been  greatly  impressed  by  what  my  right 
honorable  friend  has  said  ?  Have  not 
votes  been  influenced  by  the  attitude  which 
he  assumed  ?  But  now  this  amendment  is 
proposed  with  a  view  to  cutting  the  ground 
entirely  from  under  my  honorable  friend's 
feet,  and  to  take  away  the  foundation  upon 
which  many  votes  were  given  against  us. 
Is  that  fair  treatment  ?  Is  it  the  treat- 
ment to  which  men  of  self-respect  should 
be  called  upon  to  submit  %     My  honorable 
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friend  (Mr.  Gordon)  has  excused  the  propo- 
sal in  his  light  way  by  saying  that  it  was  a 
joke  upon  the  part  of  the  right  honorable 
member  (Mr.  Reid).  That  is  putting  the 
best  possible  aspect  upon  it.  If  it  is  not  a 
joke,  it  is  in  effect  a  violation — I  do  not 
say  an  intentional  violation — of  the  line 
of  conduct  upon  which  we  have  been  pro- 
ceeding, and  a  repudiation  of  the  attitude 
which  the  leader  of  the  Convention  has 
hitherto  taken  up— a  noble  and  broad 
attitude — by  which  a  large  number  of 
honorable  members  have  been  guided. 
Talk  about,  giving  with  one  hand  and 
taking  away  with  the  other.  The  right 
honorable  member  is  like  Ahab,  so  envious 
of  N aboth's  vineyard  that  he  wants  to  take 
from  us  in  South  Australia  even  our 
little  barges.  If  you  declare  that  naviga- 
tion is  to  be  considered  subservient  to 
irrigation,  that  is  equivalent  to  the  de- 
claration that  the  claims  of  navigation  are 
not  to  be  considered  at  all.  I  therefore 
appeal  to  the  leader  of  the  Convention, 
before  the  debate  goes  a  step  further,  to 
say  whether  he  will  or  will  not  support  the 
amendment. 

Mr.  WISE  (New  South  Wales).— While 
I  entirely  approve  of  the  principle  de- 
clared in  the  amendment — and  I  think  it 
is  one  which  has  the  support  of  a  very 
large  majority  of  honorable  members — 
that  irrigation  should  be  the  predomi- 
nant influence  in  the  development 
of  the  continent,  I  am  not  quite  clear 
as  to  how  far  it  is  expedient  to  make  a 
declaration  of  this  kind  iu  the  Constitu- 
tion. What  weighs  with  me  is  the  recol- 
lection that  no  step  can  be  taken  in  the 
exercise  of  the  powers  conferred  under 
sub-section  (1)  without  the  consent  of  the 
Federal  Parliament.  No  Act  can  be  passed 
dealing  with  navigation,  which  will  go 
before  the  Supreme  Court,  which  has  not 
previously  obtained  the  consent  of  the 
majority  of  the  representatives  in  both 
Houses  of  the  Federal  Parliament.  The 
declaration  which  the  amendment  contains 
is  intra  vires  of  the  Federal  Parliament 
itself.  The  Federal  Parliament  at  its  first 
[Mr.  Symon. 


meeting  could  pass  a  resolution  containing 
this  declaration.  The  advantage  of  having 
this  declaration  in  an  Act  of  the  Federal 
Parliament,  rather  than  in  the  Constitu- 
tion, would  be  that  the  Act  would  be 
framed  having  regard  to  special  circum- 
stances with  which  it  was  thought  at  the 
time  desirable  to  deal,  and  it  could  be 
amended;  whereas  it  is  not  easy  to  see 
now  what  the  effect  of  putting  it  in  a 
fundamental  instrument  like  the  Consti- 
tution would  be. 

Mr.  Reid. — Then  why  was  Mr.  Glynn's 
definition  put  in  ? 

Mr.  WISE. — Because  there  is  an  obvious 
difficulty.  There  are  two  lines  of  conflict- 
ing decisions. 

Mr.  Heid. — Will  there  not  be  an  obvious 
difficulty  about  irrigation  and  navigation  ? 

Mr.  WISE.— No.  The  difficulty  between 
irrigation  and  navigation  cannot  possibly 
arise  until  an  Act  is  introduced  into  the 
Federal  Parliament  dealing  with  one  or 
the  other. 

Mr.  Reid. — Will  not  the  Executive  Go- 
vernment have  the  right  to  act  under  the 
powers  in  the  Constitution  ? 

Mr.  WISE. — At  present,  I  think  not. 
This  is  a  matter  which  requires  more  con- 
sideration. Even  with  the  fear  of  Sir 
Joseph  Abbott  before  my  eyes 

Mr.  Gordon. — He  is  not  here. 

Mr.  WISE. — I  have  not  yet  seen  this 
matter  in  all  its  bearings,  and  I  am  only 
pointing  out  now  that  it  is  a  question 
which  requires  more  consideration  than  at 
first  sight  it  appears  to. demand.  The  dis- 
tinction between  the  two  things  to  which 
my  right  honorable  friend  (Mr.  Reid)  re- 
ferred just  now  is  a  very  plain  one. 
"  Navigable  "  is  a  term  we  all  use  in  the 
Constitution. 

Mr.  Reid. — No;  not  the  word  "navi- 
gable." 

Mr.  WISE.— The  word  "navigation." 

Mr.  Reid. — That  is  a  different  thing 
altogether. 

Mr.  WISE. — I  do  not  know  how  you 
can  have  navigation  except  on  something 
that  is  navigable. 
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Mr.  Reid. — Exactly ;  and  what  is  the 
need  for  a  definition  at  all  1 

Mr.  WISE.— If  you  put  the  word 
"navigation"  in  the  Constitution,  it 
implies  that  there  is  something  which  is 
navigable ;  and  when  we  know  that  the  two 
courts  by  whose  decisions  any  Federal 
Court  must  be  guided — the  English  High 
Court  and  the  American  High  Court — 
have  given  two  absolutely  inconsistent 
decisions — not  one,  but  a  long  series  of 
inconsistent  decisions — it  was  only  our 
duty  to  say  at  once  whether  we  desired  to 
follow  the  English  interpretation  or  the 
American  interpretation.  No  question  in 
the  Constitution  itself  arises  as  between 
irrigation  and  navigation.  Any  question 
which  will  arise  between  irrigation  and 
navigation  will  arise  from  the  terms  of 
the  Act  which  the  Federal  Parliament 
itself  will  enact. 

Mr.  Reid. — Don't  you  think  it  is  a 
question  which  arises  in  the  mind  of  a 
man  who  is  asked  to  become  a  partner  ? 

Mr.  WISE.— I  do  not  think  that  that 
necessarily  follows. 

Mr.  Reid. — I  think  so. 

Mr.  WISE. — Because,  as  the  leader  of 
the  Convention  has  pointed  out,  the  court 
itself,  even  if  the  Act  of  Parliament  was 
silent,  would  give  such  a  reasonable  in- 
terpretation to  any  wrords  in  the  enact- 
ment as  to  prevent  any  injustice  from 
being  done,  either  to  one  interest  or 
to  the  other.  So  that  the  danger  which 
this  amendment  is  designed  to  meet  does 
not  appear  to  me  to  be  as  real  as  is 
imagined,  either  by  those  from  South 
Australia,  or  by  those  who  are  supporting- 
it  in  what  may  be  the  interests  of  New 
South  Wales. 

Mr.  Symon. — The  mischief  is  that  this 
is  a  declaration  of  a  paramount  right  in 
the  Constitution. 

Mr.  Reid.*  -Not  of  a  right.  It  is 
putting  one  source  of  national  develop- 
ment above  another — putting  production 
above  trade. 

Mr.  Symon. — That  is  a  play  on  words. 


Mr.  WISE. — It  appears  to  me  it  is 
unnecessary,  because,  in  the  very  nature- 
of  things,  one  source  of  production  is 
paramount  above  another — because  in 
the  very  nature  of  things  irrigation 
must  be  superior  to  navigation. 

Mr..  Reid. — Don't  you  see  that  this  is 
one  of  the  troubles  of  the  matter — that  if 
the  two  things  were  handed  over  to  the 
Federal  Parliament,  the  Federal  Parlia- 
ment, having  both  duties  within  its 
powers,  would  probably  do  its  best  in 
justice  to  both ;  but  the  difficulty  here 
is,  that  whilst  navigation  and  the  interests  \ 
of  navigation  are  made  a  duty  of  the  ; 
Federal  Parliament  if  it  chooses  to  inter- 
fere, the  interests  of  irrigation  are  left  in 
the  hands  of  the  separate  states  that  own 
the  rivers  concerned.  The  duty,  therefore, 
is  a  divided  one  as  far  as  irrigation  and 
navigation  are  concerned,  and  our  trouble 
is  that,  the  power  of  preserving  navigation 
being  given  to  the  Commonwealth,  we- 
want  to  safeguard  it. 

Mr.  Symon. — Is  all  this  in  order,  sir  1 

The  CHAIRMAN.— It  is  not  in  order. 

Mr.  WISE. — I  am  much  obliged  to  my* 
right  honorable  friend  for  the  explanation 
he  has  given  me.  What  does  not  impress 
me,  as  it  impresses  the  right  honorable 
gentleman,  is  that  there  is  no  immediate 
or  likely  danger  of  these  interests  clashing 
in  the  Federal  Parliament.  What  also 
weighs  with  me,  is  that  a  declaration  of 
this  kind  is  likely  to  put  our  friends  from 
South  Australia  in  very  much  the  same 
difficulty  as  they  would  have  put  us  in  if 
they  had  carried  some  of  the  propositions 
they  have  made. 

Mr.*  Glynn. — That  is  a  very  strong 
point. 

Mr.  WISE.— I  feel  that  this  is  a  dispute 
which  has  gained  an  altogether  fictitious 
importance.  According  to  the  best  infor- 
mation I  can  obtain,  if  New  South  Wales 
drained  every  drop  of  water  out  of  the 
Darling,  and  never  allowed  any  water 
except  that  which  came  in  flood  time  to 
go  into   the   Murray,  the   navigability  of 
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the  Murray  would  not  be  appreciably 
affected.  That  is  to  say,  as  far  as  the 
actual  navigability  of  the  Murray  is  con- 
cerned, there  can  be  no  appreciable  effect 
produced  on  it  if  all  the  waters  of  the 
Darling  and  of  the  whole  of  its  tributaries 
are  diverted.  What  we  are  really  fighting 
over  is  one  of  those  theoretic  assertions  of 
rights  which  often  excite  people  far  more 
than  disputes  about  direct  pecuniary  in- 
terests. And  I  throw  out  as  a  suggestion 
to  the  representatives  of  South  Australia 
whether  it  might  not  be  a  settlement  of 
this  difficulty — and  an  honorable  settle- 
ment to  them — to  hold  to  the  arrange- 
ment which  was  come  to  at  Ade- 
laide, to  go  back  on  the  previous  vote, 
meeting  their  views  if  they  wish,  and 
meeting  the  general  views  of  the  Conven- 
tion, by  striking  out  the  words  "  the  use 
of  the  Murray"  in  the  original  amend- 
ment, and  confining  this  exclusive  power 
of  navigation  wholly  to  the  Murray. 

The  CHAIRMAN.— Does  the  honor- 
able member  think  that  he  is  not  redis- 
■  cussing  a  matter  which  has  been  settled1? 

Mr.  WISE.— I  will  go  no  further  in  the 
matter.  To  the  leader  of  the  Convention, 
I  throw  out  the  suggestion  as  to  whether 
there  is  really  any  necessity  for  this  amend- 
ment, so  that  the  matter  may  be  fully 
discussed,  and  a  step  may  not  be  taken 
which,  if  it  is  unnecessary  for  self-defence, 
may  prove  dangerous  as  an  unnecessary 
source  of  irritation  to  others. 

Mr.  LYNE  (New  South  Wales).  — I 
regret  that  my  learned  friend  (Mr.  Wise) 
has  seen  fit  somewhat  to  differ  from  the 
right  honorable  member  (Mr.  Reid)  in  the 
proposal  he  has  submitted.  I  was  very 
much  afraid,  when  the  previous  amend- 
ment of  the  honorable  member  (Mr.  Glynn) 
was  so  readily  accepted,  that  we  would 
find  ourselves  in  the  position  we  are 
in  now,  with  a  strong  opposition  to  inter- 
preting the  use  of  the  water,  as  between 
navigation  and  irrigation.  The  pertina- 
city with  which  South  Australia  has  fought 
this  question,  is,  I  think,  a  lesson  to  New 
.South  Wales.  It  is  a  lesson  to  New  South 
[Mr.  Wise. 


Wales    which    will    be    of   infinite    ad. 
vantage. 

Mr.  Wise. — There  are  extremists  on 
both  sides,  remember. 

Mr.  LYNE. — If  we  are  to  accept  a 
Federal  Parliament  with  a  Senate  com- 
posed in  the  same  way  as  this  Convention 
is  composed,  then  this  pertinacity  in 
debate  will  be  a  very  strong  lesson  to 
New  South  Wales,  and  require  her  to  be 
wary  before  she  takes  a  course  from  which 
she  cannot  withdraw.  It  seems  to  me 
altogether  beyond  justice  for  South  Aus- 
tralia to  keep  on  persistently  demanding 
to  import  into  this  Bill  what  she  has  no 
right  to  do. 

Mr.  Holder. — We  are  not  asking  fot 
anything  now. 

Mr.  LYNE. — And  to  put  an  interpreta- 
tion  in   the   Bill   which   will   direct   the 
Federal  Court  as  to  what  decisions  it  must 
give  on  certain  matters  connected  with  the ! 
distribution  of  water. 

Mr.  Holder. — We  do  not  want  it. 
Mr.  LYNE. — Then  why  are  you  asking 
for  it? 

Mr.  Holder. — We  are  not  asking  for  it. 
Dr.  Cockburn. — We  will  vote  against 
the  clause. 

Mr.  LYNE. — I  am  very  glad  to  hear 
that  the  South  Australians  are  coming  to 
their  senses.  Listening  quietly,  as  I  have 
listened  to  the  speeches,  and  feeling  strongly 
on  this  matter,  it  has  become  clear  to  my 
mind  that  South  Australia  is  fighting  al- 
most solely  for  the  little  trade  she  is  likely 
to  get  in  consequence  of  keeping  the 
Murray  navigable  through  South  Aus- 
tralia, and  the  Darling  navigable  in  New 
South  Wales.  She  is  paying  little  atten- 
tion to  the  Murray.  She  is  not  talking 
about  the  navigation  of  the  Murray  from 
her  borders  to  its  source.  That  can  go  ; 
that  can  be  put  on  one  side.  It  is  alJ 
about  the  navigability  of  the  Darling  she 
is  talking.  It  would  have  been  wiser  foi 
South  Australia  to  have  taken  what  was 
given  at  Adelaide — I  thought  it  was  too 
much  ;  but  as  the  proposal  was  made  I  was 
not  prepared  to  oppose  it — that  is,  certain 
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rights  over  the  Murray  River  for  navigation. 
I  think  I  know  as  much  as  most  honor- 
able members  of  this  Convention  know  of 
the  condition  of  the  head  of  the  Murray. 
As  it  runs  on  one  side  of  my  electorate 
for  a  distance  of  100  or  150  miles,  I  think 
I  may  speak  with  some  authority,  in  spite 
of  what  the  right  honorable  member  (Mr. 
Kingston)  has  said,  in  saying  that  there  is 
a  possibility,  not  at  too  great  an  expendi- 
ture, to  conserve  the  water  at  the  head  of 
the  Murray,  which  will  keep  the  Darling 
right  to  its  mouth  in  better  condition  and 
fuller  than  it  is  or  ever  has  been.  That  being 
so,  and  we  being  prepared  to  give  that  up 
to  the  control  of  the  Federation,  surely 
South  Australia  should  be  quite  satisfied 
with  what  she  cannot  claim  at  the  present 
time,  and  what  we  have  given  up.  Let 
us  have  the  control  of  the  Darling  River, 
which  is  altogether  within  our  territory, 
and  deal  with  it  as  best  we  can. 

Mr.  Solomon. — Will  you  support  me 
if  I  try  to  get  that  sub-section  put  in 
again  ? 

Mr.  Reid. — If  you  vote  for  this,  cer- 
tainly. 

Mr.  LYNE. — I  may  support  the  honor- 
able member  if  he  makes  such  a  proposal. 
I  would  not  like  to  give  a  definite  reply 
to  his  question  till  I  saw  the  surrounding 
conditions,  but  I  feel  very  much  disposed 
to  support  the  honorable  member. 

Mr.  Reid. — So  will  I,  if  he  votes  for 
this. 

Mr.  Solomon. — I  will  have  to  consider 
it  gravely,  but  I  will  not  do  it,  I  think, 
under  these  circumstances. 

Mr.  LYNE.— My  learned  friend  (Mr. 
Wise)  has  said  that  this  dispute  has 
obtained  a  fictitious  importance.  I  must 
differ  from  the  learned  member.  I  think 
it  is  one  of  the  most  important  questions 
which  we  will  have  to  deal  with  in  this 
Federation,  dealing  as  it  does  with  New 
South  Wales,  or  having  such  vital  interests 
in  New  South  Wales  as  scarcely  any  other 
provision  which  could  be  imported  into 
the  Bill  could   have,     It  is  of  very  vital 


importance  to  New  South  Wales,  and  I  am 
sure  if  it  were  not  so  her  representatives 
would  not  have  been  foxi-ad  to  be  so  unani- 
mous as  they  have  been  i»  sticking  together 
on  this  question.  I  am  uatisfied,  as  I  said 
before — and  I  have  never  attempted  to  say 
a  word  as  a  threat  to  the  Convention  during 
this  adjournment — that  it  will  cause  great 
difficulty  in  the  acceptance  of  the  Bill  in 
New  South  Wales  if  any  of  these  rights 
as  to  the  rivers  which  are  wholly  and 
solely  inside  the  territory  of  New  South 
Wales  is  attempted  to  be  controlled  by 
the  Federal  Parliament,  and  taken  away 
from  the  state  Legislature.  I  should  like, 
sir,  if  I  am  in  order,  to  say  one  word  in 
reference  to  a  matter  wThich  is  likely  to 
take  place  if  this  is  left  as  a  state  power. 
I  feel  that  the  state  will  develop  the 
resources  of  New  South  Wales  much  more 
rapidly  than  the  Federal  Government 
could  do,  and  everything  which  may  be 
left  in  the  hands  of  the  state,  as  far 
as  the  development  of  navigation  or  the 
conservation  and  distribution  of  water  are 
concerned,  will  receive  far  greater  atten- 
tion if  left  to  the  state  than  it  would 
if  dealt  with  by  the  Federal  Parliament. 
Under  these  conditions,  I  am  sure  the 
whole  of  the  people  of  New  South  Wales 
will  view  with  great  alarm  any  attempt  to 
take  away  a  state  right  or  a  state  control 
where  the  development  is  of  so  vital  a 
character,  and  to  place  that  control,  as  is 
attempted  to  be  done  by  the  representa- 
tives of  South  Australia,  in  the  hands  of 
the  Federal  Parliament.  I  cannot  recon- 
cile the  bitter  antagonism  which  has  been 
shown  to  New  South  Wales  by  one  repre- 
sentative of  Tasmania  (Mr.  Dobson). 

Mr  Kingston. — Nonsense  ! 

Mr.  LYNE. — That  honorable  gentleman 
is  more  antagonistic  almost  than  are  tin 
South  Australian  representatives. 

Mr.  Kingston. — He  is  not  antagonistic 

Mr.  LYNE. — Certainly  it  is  a  mattel 
which  does  not  affect  Tasmania,  and  I  ex 
pected  to  have  had  very  strong  support 
from  the  honorable  gentleman  in  this  par- 
ticular matter.     Why   he  has  taken  the 
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antagonistic  view  he  has  taken  to  New 
South  Wales  I  cannot  understand. 

Mr.  Symon. — On  what  ground  can  you 
expect  him  to  support  an  unjust  proposal 

Mr.  LYNE.— I  beg  to  differ  from  the 
honorable  member.  I  think  the  unjust 
proposal  cpmes  from  South  Australia. 

Mr.  Kingston. — He  takes  an  impartial 
view  of  the  question. 

Mr.  LYNE. — South  Australia  is  at- 
tempting to  take  away  from  New  South 
Wales  a  right  which  she  possesses,  and  to 
give  that  right  to  South  Australia  and  the 
Federal  Parliament.  And  this  amend- 
ment which  is  now  before  the  committee 
is  only  proposed  to  tone  down  what  has 
been  done.  There  would  have  been  no 
occasion  for  this  amendment  to  be  moved 
if  the  clause  had  not  been  altered  as  it  has 
been.  I  was  prepared,  as  I  said  before,  to 
leave  the  decision  on  this  question  in  the 
hands  of  the  High  Court  without  a  dicta- 
tion such  as  has  been  placed  in  this  clause 
by  the  amendment  of  Mr.  Glynn. 

Mr.  Glynn. — It  is  not  dictating. 

Mr.  LYNE. — It  is  nonsense  for  the 
honorable  member  to  tell  me  that  it  does 
not  dictate.  I  am  not  a  lawyer,  but  I  have 
some  common  sense.  It  absolutely  dictates 
as  to  what  course  is  to  be  taken,  or  what 
decision  is  to  be  given,  or  what  view  the 
High  Court  is  to  take  in  certain  matters. 
That  makes  it  absolutely  necessary  to  put  a 
still  further  definition  into  this  sub- section. 
Rather  than  do  what  we  are  now  doing  it 
would  be  much  better  to  go  back  to  the 
Bill  as  it  left  Adelaide.  That  would  be 
far  more  satisfactory  to  South  Australia, 
and  I  think  also  to  ourselves. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  ^mmittee  resumed  at  jive 
minutes  past ;'     Mr    ,i.] 

Mr.  REID  (New  South  Wales).— I 
desire  to  withdraw  the  amendment  which 
I  proposed 

The  amendment  was  withdrawn  accord- 
ingly. 

[Mr.  Lyne. 


Mr.  REID. — I  beg  now  to  move — 

That  the  following  words  be  added  to  the 
sub-section  as  amended: — "But  no  state  or 
citizen  shall  be  prevented  from  using  any  of 
such  waters  for  purposes  of  irrigation  or  water 
conservation. " 

Mr.  HIGGINS  (Victoria).— 1  have  not 
spoken  this  morning,  and  I  just  rise  in 
order  to  ask  the  committee  to  put  an  end 
to  this  system  of  amendments.  Mr.  Reid 
has  achieved  his  purpose,  and  the  right 
honorable  gentleman  knows  perfectly  well 
that  the  amendment  he  now  proposes  will 
have  the  same  effect  as  that  which  he 
has  abandoned. 

Mr.  Reid. — I  know  that,  but  I  am 
putting  it  in  better  words. 

Mr.  HIGGINS.— In  better  words,  but  at 
the  same  time  they  do  not  show  the  real 
effect  so  clearly  as  the  former  amendment. 
I  do  not  think  that  the  Premier  of  New 
South  Wales,  having  achieved  his  purpose 
need  press  the  amendment.  The  leader 
of  the  Opposition  in  New  South  Wales  has 
no  card  with  which  to  overtrump  this 
trick. 

Mr.  REID  (New  South  Wales).- Mr. 
Chairman,  I  do  not  mind  such  imputations 
from  gentlemen  who  show  ordinary  fri- 
volity, but  I  must  take  exception  to  such 
words  when  used  by  "  grave  and  reverend 
seigniors"  like  Mr.  Higgins.  Coming  from 
him  they  have  a  great  deal  more  vitriol  in 
them  than  when  coming  from  other  indi- 
viduals. I  submit  that  it  is  entirely 
wrong  to  impute  to  any  honorable  mem- 
ber that  he  is  watching  the  movements 
of  any  other  honorable  member,  or  that 
he  is  endeavouring  to  take  advantage  of 
some  other  honorable  member  in  connexion 
with  affairs  that  are  not  before  the  Con- 
vention. It  is  highly  disorderly  to  refer 
to  us  in  any  capacity  excepting  that  in 
which  we  appear  before  the  Convention. 
We  are  all  here  as  representatives  bound 
to  carry  out  a  certain  duty. 

The  CHAIRMAN.— I  do  not  think  the 
remark  of  the  honorable  member  is  in 
accordance  either  with  the  practice  or  the 
courtesies  of  Parliament.  If  any  honorable 
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member  thinks  that  any  observation  that 
is  made  imputes  improper  motives  to 
him  it  should  be  withdrawn. 

Mr.  HIGGINS.— I  withdraw  the  remark 
unconditionally.  The  committee  will  bear 
with  me  when  I  say  this  :  That  we  have 
watched,  with  great  regret,  the  course  of 
this  debate  right  through,  from  first  to 
last,  with  regard  to  the  amendments  from 
South  Australia.  The  effect  of  the  amend- 
ment now  proposed  is  to  declare  that  the 
expressed  intention  of  Mr.  Barton  and  Mr. 
O'Connor  shall  not  have  effect.  They  say, 
rightly  or  wrongly,  that  sub-section  (1) 
gives  to  the  Federal  Parliament  power  to 
prevent  any  substantial  interference  with 
the  navigation  of  these  rivers.  I  under- 
stand that  the  view  of  Mr.  Barton  and 
Mr.  O'Connor  is  to  leave  to  the  glorious 
uncertainty  of  the  construction  of  this 
first  sub-section  the  question  of  whether 
or  not  there  is  that  power  which  appa- 
rently has  been  taken  in  the  United 
States.  As  we  cannot  agree  upon  an 
amendment  that  will  secure  to  South 
Australia,  and  I  may  say  to  Australia, 
the  federal  control  of  this  river  system  we 
k     ought  to  stop. 

Mr.  Glynn. — Hear,  hear. 

Mr.  HIGGINS.— The  committee  have 
listened  patiently  to  the  discussion  of  this 
matter,  and  have  watched  the  peculiar 
struggle  of  interests  that  has  taken  place, 
and  which  I  should  not  be  in  order  in 
f  describing.  I  do  submit  that  this  amend- 
ment might  be  dropped,  and  that  we 
might  allow  the  glorious  uncertainty  of 
the  construction  of  the  law  to  operate  on 
the  first  sub-section.  What  I  desired  was 
to  make  this  mater  federal,  and  I  am  sorry 
that  the  Premier  of  New  South  Wales  has 
shown  so  anti-federal  a  spirit  as  to  refuse 
to  make  it  federal. 

Mr.  Reid. — What  is  the  use  of  your 
saying  thatl  I  have  had  more  to  do 
with  it  than  you  will  have  if  you  live 
for  a  thousand  years. 

Mr.  HIGGINS.— I  do  submit  that  the 
position  of  the  Premier  of  New  South 
Wales  has  been  distinctly  anti-federal. 


Several  Honorable  Members. — No. 

Mr.  HIGGINS.— I  have  no  doubt 
there  are  some  honorable  members  who 
will  differ  from  me,  but  I  am  entitled  to 
my  view. 

Mr.  Reid. — Hear,  hear;  nobody  minds 
your  view. 

Mr.  HIGGINS.— I  do  not  expect  the 
right  honorable  gentleman  to  mind  my 
view,  but  still  I  do  regret  that  we  have 
not  been  able  to  arrive  at  a  conclusion  on 
a  matter  that  is  distinctly  federal.  If 
we  cannot  agree,  even  to  any  modification 
of  a  federal  resolution,  let  us  leave  this 
question  to  sub-section  (1).  I  think  that 
South  Australia  has  gained  distinctly  by 
the  omission  of  sub-section  (31).  That  is 
my  view  as  a  matter  of  construction.  Mr. 
Wise  puts  very  lucidly  the  view  which  I 
struggled  to  indicate  the  other  day.  He 
was  not  here  at  the  time. 

Mr.  Wise. — Yes,  I  was. 

Mr.  HIGGINS. — At  all  events,  he  said 
that  this  placing  of  irrigation  and  conser- 
vation above  navigation  is  not  a  matter 
for  the  Constitution.  It  certainly  is  not. 
It  is  a  question  for  the  Federal  Parlia-N 
ment,  having  regard  to  the  changed  con- 
ditions of  the  times ;  it  is  a  question  of 
policy,  to  be  determined  by  the  conditions 
of  science  and  of  Australia  as  a  whole.  I  hap- 
pen to  recollect  that  in  the  Federalist,  pub- 
lished 110  years  ago,  such  men  as  Madison 
and  Hamilton  were  discussing  the  effects  of 
the  Constitution,  and  they  propounded  for 
all  time,  as  a  matter  of  course,  that  agri- 
culture would  be  the  principal  industry  of 
the  American  people.  With  all  their 
wisdom,  how  they  have  been  falsified ! 
Here  we  are  asked  to  stereotype  in  the 
Constitution  the  idea  that  water  conserva- 
tion and  irrigation  are  to  be  paramount 
for  all  ages  over  navigation. 

Mr.  Fraser. — That  is  a  different  coun- 
try to  this  oue. 

Mr.  HIGGINS.— That  is  quite  true,  but 
it  is  not  the  question.  Being  a  different 
country,  how  are  we  to  know  what  will  be 
the  altered  condition  of  things,  which  may 
render  the  use  of  those   rivers  far  more 
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valuable  for  other  purposes  than  even  con- 
servation and  irrigation  ?  There  is  great 
doubt  about  irrigation  and  conservation 
now.  I  admit  that  there  is  overwhelm- 
ing evidence  at  the  present  time  that 
water  conservation  and  irrigation  are  more 
useful  than  navigation,  but  it  is  not  for  the 
Constitution  to  say  so.  That  is  what  is  pro- 
posed to  be  stereotyped  and  rigidly  declared, 
that  the  Federal  Parliament  must,  notwith- 
standing how  conditions  may  alter,  treat 
irrigation  and  water  conservation  as  para- 
mount. As  the  honorable  member  (Mr. 
Holder)  says,  we  cannot  foresee  what  the 
conditions  of  the  future  may  be.  I  have 
failed  in  carrying  out  my  view  to  leave  it 
to  be  absolutely  determined  by  future 
conditions,  and  to  leave  it  to  the  best 
arbiter — the  Federal  Parliament.  Having 
failed  in  that,  I  determinedly  oppose  this 
idea  of  rigidly  dictating  to  the  Federal 
Parliament  that  irrigation  and  water  con- 
servation shall  be  paramount  over  naviga- 
tion. There  are  uses  to  which  water  can 
be  applied,  suggested  during  the  last 
ten  years,  which  may  alter  altogether 
the  idea  which  we  are  trying  to  put 
into  this  Bill.  The  leader  of  the  Con- 
vention and  the  honorable  member  (Mr. 
O'Connor)  have  put  their  view  that 
sub-section  (1)  gives  a  certain  operation 
to  the  Constitution.  Their  view,  I 
understand,  is  that  this  does  not 
put  water  conservation  and  irrigation 
above  everything,  but  simply  gives  power 
to  the  Federal  Parliament  to  interfere 
with  any  undue  removal  of  the  water 
from  the  Darling  or  any  other  river.  I 
would  appeal  to  them,  if  I  could,  to  de- 
clare their  view  upon  this  matter.  They 
have  hitherto  succeeded  in  opposing  every 
amendment.  I  understand  the  view  of 
the  leader  of  the  Convention  is  that  there 
should  be  no  sub-section  put  in  the  place 
of  sub-section  (31),  but  that  the  whole 
thing  should  be  left  to  the  operation  of 
sub-section  (1). 

Mr.  Barton. — Yes. 

Mr.  HIGGINS.— Having  regard  to  that, 
I  would  ask  for  the  honorable  member's 
[Mr.  Higgins. 


vote  in  this  matter,  for  here  you  would  be 
dictating  to  the  Federal  Parliament  that 
they  should  not  have  the  powers  which 
you  say  they  ought  to  have  under  the 
American  and  this  Constitution.  Before 
Ave  go  to  a  vote,  I  should  like  to  have  the 
view  of  the  leader  of  the  Convention  on 
this  question.  I  want  to  ask  whether  he 
still  persists  in  that  view  ? 

Mr.  Barton. — That  will  be  stated  at 
the  proper  time. 

Mr.  HIGGINS.— I  am  glad  to  hear  it, 
and  that  will  be  before  the  division  is 
taken :  that,  I  apprehend,  is  all  we  want. 
Those  honorable  members  have  succeeded 
in  avoiding  all  amendments.  If  they 
adhere  to  that  attitude  we  shall  be  very 
grateful.  I  feel  there  will  be  a  chance 
hereafter,  and  I  hope,  as  the  Convention 
has  gone  back  on  some  of  its  previous 
resolutions,  it  will  go  back  upon  the  reso- 
lution here.  But  I  feel  we  cannot  do 
so  at  this  stage.  I  feel  it  is  utterly  im- 
possible to  carry  any  amendment,  and  I 
hope  also  there  will  be  an  absolute  blank 
with  regard  to  the  31st  sub-section,  or  any- 
thing else,  and  that  if  possible  we  shall 
proceed  to  the  next  business.  It  is  with 
the  view  of  stopping  this  discussion — which 
has  been  fruitless  from  my  point  of  view, 
and  which  has  put  the  matter  exactly  as 
the  leader  of  the  Convention  and  the  hon- 
orable member  (Mr.  O'Connor)  have  stated 
— it  is  with  the  view  of  stopping  the  dis- 
cussion, and  leaving  it  where  those  honor- 
able members  wish  to  leave  it — that  I  rose 
to  speak. 

Mr.  REID  (New  South  Wales).— I  wish 
to  assure  this  Convention  that  when  the 
honorable  member  (Mr.  Higgins)  accuses 
me  of  an  unfederal  attitude  on  this  matter 
he  does  me  a  great  injustice.  I  tell  the  Con- 
vention plainly  that  if  what  I  aim  at  is  not 
embodied  inthis  Constitution,  I,  as  at  pre- 
sent advised — it  is  too  responsible  a  matter 
to  speak  finally  upon — will  be  unable  to 
use  any  influence  which  I  possess  in  New 
South  Wales  in  recommending  the  labours 
of  this  Convention  to  the  acceptance  of 
her  people.     Honorable  members  will  see 
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that  it  would  be  a  far  more  unfederal  act 
on  my  part  to  sit  still  and  use  no  influence 
to  prevent  a  thing  being  done  which,  when 
done,  would  convert  me,  perhaps,  into  an 
opponent  of  federation. 

Mr.   Higgins. — Your   own  constituents 
do  not  support  you. 

Mr.  RE  ID. — I  am  not  explaining  to  the 
honorable  member  at  all,  I  am  explaining 
to  this  Convention,  that  I  would  act  an 
unfederal  part,  that  I  would  act  the  part 
of  a  traitor  to  federation,  if  I  sat  at  this 
table,  and,  without  any  effort  on  my  part, 
allowed  the  Constitution  to  be  finished  in 
such  a  shape  that  I  should  have  to  oppose 
it  when  finished.  Let  me  remind  the  hon- 
orable member  that  there  is  no  one  in 
this  Convention  who  can  have  a  larger 
interest  in  the  success  of  this  enterprise 
than  the  man  who  originated  it,  who  I 
happen  to  be.  This  Convention — and  I 
am  forced  to  make  the  remark  on  account 
of  the  ungenerous  statement  of  the  honor- 
able member — owes  its  existence  quite  as 
much  to  me  as  to  any  other  man  in  it. 
It  is  not  at  all  probable,  therefore,  that  I 
should  like  to  see  the  labours  of  this  great 
enterprise  come  to  nothing,  because  no 
man  could  have  a  more  justifiable  pride 
in  their  success  than  I  have  ;  so  that  the 
honorable  gentleman  will  understand  the 
position  under  which  I  have  to  force  my 
views  on  the  Convention.  It  is  infinitely 
better  to  force  them  now  than  when  it  is 
too  late.  Let  me  remind  the  honorable 
gentleman,  whosejogical  power  and  con- 
duct has  all  the  precision  of  a  machine, 
that  on  this  occasion  he  is  singularly  in- 
consistent. After  battling  for  days  to  put 
sheaves  of  amendments  into  this  clause, 
this  highly  logical  student  of  equity  now 
says— "Why  attempt  to  deal  with  these 
matters?  Why  not  leave  them  to  the 
general  words  of  the  clause  ?  Let  us  put 
an  end  to  this  attempt  to  move  and  carry 
amendments  definitely."  That  is  a 
singularly  unjust  remark  to  make  to 
me,  considering  that  hitherto  my 
labours  have  been  wholly  devoted  to 
carrying  out  the  spirit  of  the  honorable 


gentleman  by  consistently  voting  against 
any  proposal  made  to  do  what  he  now 
condemns.  Now,  owing  to  the  honorable 
member's  (Mr.  Glynn's)  amendment  having 
been  introduced,  I  find  myself  in  this 
position,  that  the  amendment  of  the  hon- 
orable member  (Mr.  Glynn)  has  handed 
over  the  control  to  the  Federation. 

Mr.  Higgins. — No. 

Mr.  REID. — It  is  absolutely  so;  that 
it  should  not  rest  on  a  question  of  legal 
decision.  The  honorable  member  (Mr. 
Glynn)  has  defined  in  the  Constitution  the 
meaning  of  general  words  so  as  to  secure  the 
control  of  the  Darling,  a  river  which  is  inter- 
mittently navigable  ;  and  those  honorable 
members  who  now  talk  of  leaving  every- 
thing to  definition  and  chance  and  general 
words,  have  got  in  special  words  of 
definition  which  drag  the  Darling  out 
of  New  South  Wales  into  the  federal 
possession. 

Mr.  Wise. — Only  for  one  purpose. 

Mr.  REID.— What  is  the  difference? 

Mr.  Wise. — Only  for  trade  and  com- 
merce. 

Mr.  REID. — Exactly.  I  am  very  sorry 
indeed  that  the  honorable  member  (Mr. 
Wise)  cannot  see  quite  clearly,  as  I  think 
I  do,  the  evils  of  a  divided  jurisdiction 
over  the  same  thing.  Whether  it  is  a- 
question  of  navigation  or  of  irrigation,  it 
clearly  concerns  the  same  thing — the  water- 
in  these  rivers.  Now  there  is  a  divided 
jurisdiction  upon  that  subject.  We  do  not 
hand  over  a  trust  and  a  duty  with  reference- 
to  irrigation  to  the  Federal  Parliament. 
If  we  did  it  would  be  infinitely  better  than 
as  it  now  stands,  because  then  the  Federal 
Parliament  would  owe  a  duty  on  that 
subject  to  the  people  of  Australia.  But  we' 
simply  hand  over  a  duty  and  an  interest 
with  reference  to  the  use  of  the  water  for 
navigation  purposes.  There  being  a  divided 
jurisdiction  over  the  same  thing,  are  we  to 
leave  it  to  fights  between  the  states  and 
the  Commonwealth,  between  the  states 
and  private  individuals,  between  one  set 
and  another   set  of  private  individuals? 
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Are  we  to  leave  this  question  of  divided 
jurisdiction  and  use  to  the  conflicts  and 
the  chances  of  the  future  ?  I  say  no,  and  I 
say  no  in  the  interests  of  a  colony  to 
which  the  interest  is  a  vital  one.  Therefore, 
the  Darling  having  been  taken  by  force 
under  the  amendment  of  Mr.  Glynn  into 
this  Constitution,  on  that  ground  alone,  I 
cannot  leave  to  the  federal  power  the 
control  of  these  waters  for  navigation,  with 
the  certainty  that  in  the  control  of  these 
waters  for  navigation  questions  might 
arise  as  to  their  use  for  irrigation  and 
conservation.  What  remedy  is  a  court  of 
law  to  a  settler  ?  What  surer  course  to 
absolute  ruin  is  there  to  a  man  who  has 
works  for  water  conservation  on  the  banks 
of  a  river  than  the  Federal  Supreme  Court? 
We  owe  it  to  the  people  of  Australia, 
who  put  their  money  and  enterprise  into 
this  work,  to  let  them  know  the  security  on 
which  they  stand. 

Mr.  Higgins.—  You  urged  yesterday 
that  it  should  be  left  to  the  Federal  High 
Court.- 

Mr.  REID. — I  said,  .as  to  the  position 
before  the  Convention  then,  that  matters 
of  dispute  between  states  should  be  left 
to  the  Federal  Court,  and  this  is  done  by 
section  77. 

Mr.  Higgins. — Knowing  that  there  was 
no  legal  right. 

Mr.  KEID. — So  far  from  that  being  the 
case,  I  pointed  out  that  section  77  gives 
an  original  jurisdiction  to  enable  any 
state  to  come  into  the  Federal  Court  and 
complain  of  the  conduct  of  any  other 
state.  The  honorable  member  now  admits 
that  there  is  no  legal  right. 

Mr.  Higgins. — I  have  always  said  so. 

Mr.  REID. — Now,  the  honorable  mem- 
ber puts  himself  before  Australia  in  this 
position :  There  being  no  legal  right  behind 
this  struggle  of  days  against  New  South 
Wales,  her  waters  are  to  be  handed  over 
to  the  whole  field  of  conflicting  jurisdic- 
tion, and  doubt,  and  uncertainty,  and 
litigation  in  a  matter  vital  to  the  future 
of  New  South  Wales.  I  decline  to  leave 
the  solid  interests  of  the  settlers  of  New 
[Mr.  Reid. 


South  Wales  to  such  a  tribunal  on  a  vital 
point. 

Mr.  Higgins. — They  are  not  her  waters; 
but  there  is  no  legal  right  which  you  can 
enforce. 

Mr.  KEID. — I  see.  I  do  not  know 
how  to  deal  with  any  one  like  the  honor- 
able gentleman.  I  should  like  to  know 
what  sort  of  a  right  it  is  that  is  unen- 
forceable? 

Mr.  Higgins. — I  did  not  say  that.  I 
have  not  said  there  is  a  right.  I  said  you 
ought  to  treat  the  South  Australians  as  the 
law  treats  owners  lower  down  the  stream. 

Mr.  REID.— We  do  more  than  that; 
we  treat  them  in  a  perfectly  generous 
way,  so  much  so,  that  not  a  single  act  is 
complained  of.  But  the  honorable  mem- 
ber is  shifting  his  ground.  One  moment 
he  says  it  rests  on  legal  right — equitable 
right — and  then  he  says  that  we  ought  to 
treat  South  Australians  in  a  certain  way, 
and  my  reply  is  that  we  treat  them  in 
such  a  way. 

Mr.  Higgins. — Have  I  said  so  ? 

Mr.  REID.— What  I  point  out  is, 
it  is  not  a  question  of  treating  this  or 
that  action  rightly  or  wrongly  ;  we  have 
no  right  to  leave  this  vital  question  in 
doubt.  If  it  was  a  matter  of  vital 
consequence  to  the  Federal  Constitution 
that  Mr.  Glynn's  amendment  should  be 
added  to  relieve  the  federal  courts  from 
even  the  chance  of  deciding  according 
to  law,  and  to  compel  them  to  decide, 
that  a  certain  river,  because  that  is  all 
it  was  aimed  at,  should  be  navigable 
— if  that  was  important  enough  to  be 
put  in  the  bed-rock  of  the  Constitution, 
in  definite  words,  we  from  New  South 
Wales  are  bound,  in  view  of  divided 
jurisdiction  over  these  waters,  to  put 
some  rule  of  conduct  and  decision  in 
the  Constitution  to  decide  the  vexed 
questions  that  must  arise  all  along  the 
banks  of  rivers,  such  as  this  river  to  which 
I  have  referred.  It  is  the  old  considera- 
tion— trying  to  get,  for  navigation,  the 
control  of  waters  that  we  want  and  must 
have  for  irrigation. 
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Mr.  Fraser. — That  is  the  whole  trouble. 

Mr.  KEID. — This  matter  of  disputes 
arising  under  a  divided  jurisdiction  is  of 
importance  to  us  all.  In  the  western 
districts  of  our  colony  the  land  has  become 
fertile  owing  to  the  expenditure  of  a  large 
amount  of  capital  and  industry,  by  means 
of  works  of  conservation  and  irrigation. 
Just  as  these  works  are  fulfilling  their 
part,  just  as  these  water  conservation 
works  are  most  undoubtedly  filling  their 
vital  part  in  colonization,  the  river  runs 
down  to  a  point  at  which  navigation  is 
becoming  dangerous,  at  which  the  issue 
is  trembling  in  the  balance.  Are  those 
draughts  of  water  for  irrigation  purposes 
to  continue,  because  if  they  do  the  river 
will  become  unnavigable  %  Or,  are  they 
to  be  stopped  in  order  to  maintain  the 
navigability  of  the  river?  And  the  only 
duty  which  the  Commonwealth  will  have 
under  these  words  will  be  to  maintain 
the  navigability  of  the  river,  because  we 
put  that  duty  on  the  Commonwealth 

Mr.  Solomon. — What  words  in  Mr. 
Glynn's  amendment  do  you  mean  1 

Mr.  REID.— The  honorable  member 
ought  really  scarcely  to  interrupt  me  in 
the  way  he  is  doing,  because  it  is  admitted 
by  all  of  us  that,  under  general  words, 
the  duty  of  maintaining  the  navigability 
of  these  rivers  will  be  vested,  by  this  pro- 
vision, in  the  Federal  Parliament. 

Mr.  Solomon.— That  is  not  admitted  all 
round. 

Mr.  KEID. — Well,  it  is  astonishing  how 
my  honorable  friends  follow  Mr.  Barton 
when  it  suits  them,  and  throw  over  his 
construction  of  the  provisions  of  the  Bill 
when  it  does  not  suit  them. 

Mr.  Howe. — That  shows  their  innocence. 

Mr.  REID.— All  I  can  say  is  this, 
whether  it  is  so  or  not,  eminent  lawyers 
in  this  Convention — and  I  know  that  the 
honorable  the  leader  of  the  Convention  is 
one  of  the  most  eminent — hold  such  an 
opinion.  Now,  since  Mr.  G-lynn's  anxie- 
ties have  been  cleared  up  by  definition, 
I  want  the  rights  and  anxieties  of 
the  people  of  Australia  with  reference  to 
[37] 


water  conservation  to  be  cleared  up  and 
defined.  If  they  are  not  defined,  litiga- 
tion, uncertainty,  and  paralysis  are  certain 
to  follow.  And  the  trouble  we  are  in  in 
New  South  Wales  is  this :  We  are  handing 
over  to  the  Federation,  in  general  words, 
according  to  this  Bill,  the  whole  of  the 
waters  of  the  Darling  and  the  Murrum- 
bidgee  without  a  definition  as  to  what  our 
rights  will  be,  and  as  to  how  they  will  be 
regarded  if  a  difficulty  arises  between  the 
two  things — navigation  and  water  conser- 
vation and  irrigation.  I  say  it  will  be  an 
unstatesmanlike  proceeding  to  leave  that 
portion  of  the  Bill  in  that  state.  The  in 
terests  at  stake  are  too  serious  for  us  to 
agree  to  that.  I  can  assure  honorable 
members  that  the  ardour  and  earnestness 
with  which  I  am  fighting  this  matter  are 
entirely  above  the  tricks  of  local  politics. 
Surely  if  there  are  two  men  in  New  South 
Wales  who  may  be  supposed  to  have  a 
very  fair  idea  of  the  opinion  of  the  people, 
it  is  the  two  men  who  happen  to  be  the 
Premier  of  the  colony  and  the  leader  of 
the  Opposition.  And  when  gentlemen, 
accustomed  as  we  are  to  differ  perpetually 
and  to  fight  constantly,  agree  and  tell  you 
what  the  public  opinion  of  New  South 
Wales  is  on  this  point,  instead  of  being  a 
proof  of  some  trick  or  of  a  desire  of  the 
one  to  overpass  the  other  in  our  own  colony, 
I  think  the  more  candid-minded  members 
of  this  Convention  will  regard  it  as  a  proof 
that  both  of  us  are  representing  what  we 
believe  to  be  the  feelings  of  the  people  of 
our  colony. 

Mr.  Howe. — But  the  leader  of  the  Oppo- 
sition is  an  anti-federalist. 

Mr.  REID.— That  is  not  so. 

Mr.  Howe. — He  stated  so. 

Mr.  REID. — I  know  that  the  leader  of 
the  Opposition  has  never  put  himself  in 
that  position.  His  presence  here  is  no 
proof  of  that  charge.  But  whether  that  is 
so  or  not,  I  think,  when  a  man  who  is 
pretty  well  qualified  to  speak  on  a 
subject  expresses  his  opinion,  it  should 
at  least  be  received  with  that  respect 
which  is  usual  amongst  assemblies  above 
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a  certain  level.  Now,  I  am  earnest 
about  this  matter,  because  I  feel  that 
if  the  Constitution  is  left  as  it  stands,  it 
puts  me  in  a  very  painful  position  in 
endeavouring  to  advocate  its  acceptance 
in  New  South  Wales.  In  no  case,  is  that 
a  threat.  It  is  my  particular  desire  to 
stand  side  by  side  with  Mr.  Barton  in  New 
South  Wales  in  strongly  recommending 
this  Constitution  to  the  people  of  New 
South  Wales,  and  I  think  my  honorable 
friend  knows,  from  our  consultations  in 
chis  matter,  that  I  have  given  him  prac- 
tical proofs  of  my  desire  in  that  respect. 
That  being  so,  I  hope  honorable  members 
will  credit  me  with  higher  motives  than 
those  that  have  been  attributed  to  me. 

Sir  George  Turner. — Is  the  honorable 
member  prepared  to  concede  to  South 
Australia  a  right  to  use  these  waters  for 
irrigation  purposes,  leaving  out  naviga- 
tion % 

Mr.  REID. — I  consider  that  the  amend- 
ment I  propose  is  satisfactory,  in  the 
sense  that  it  places  the  irrigation ists  of 
all  Australia  on  the  same  footing. 

Sir  George  *  Turner. — Subject  to  the 
prior  right  of  New  South  Wales  to  use  all 
the  water  j  but  it  does  not  give  South 
Australia  any  chance  of  having  a  right  to 
use  this  water.  Your  amendment  wants 
some  modification  in  that  direction. 

Mr.  REID. — Now,  in  the  first  place,  as 
a  matter  of  fact,  I  believe  there  would  be 
no  practical  difficulty. 

Sir  George  Turner. — I  quite  agree  with 
you. 

Mr.  REID. — Because  it  is  a  compara" 
tively  simple  matter  in  South  Australia 
as  compared  with  New  South  Wales.  By 
the  time  the  Murray  reaches  South  Aus- 
tralia it  is  a  large  river.  I  do  not  know 
exactly  how  far  it  runs  in  South  Australia, 
but  it  is  a  very  short  distance  compared 
with  our  water  system  in  New  South 
Wales.  My  difficulty  is  this — I  believe 
that  the  people  of  New  South  Wales,  in 
their  treatment  of  these  waters,  will  act 
as  they  have  always  acted.  I  believe  that 
our  interests  are  so  bound  up  in  that  part 
[Mr.  Reid. 


•  if  the  country  with  the  navigation  of  the 
Darling,  that,  in  the  actual  administration 
of  affairs  between  the  states  and  the  Com- 
monwealth, practically  no  hardship  what- 
ever can  come  to  South  Australian  irriga- 
tion. That  is  the  view  I  take.  Now,  that 
being  my  view,  I  am  asked  to  give  up 
something  which  has  this  unfortunate 
attribute  —  that,  give  up  that  some- 
thing in  any  way  you  will,  it  raises  that 
eternal  doubt  as  to  what  the  rights  will  be. 
Supposing,  for  instance — I  want,  as  far  as 
it  is  possible,  to  clear  up  this  difficulty — 
I  am  willing  to  say  that  no  rights  of 
New  South  Wales  in  the  tributaries  of  the 
Murray,  or  in  the  Murray  itself,  should  be 
so  exercised  as  to  interfere  with  the  navi- 
gation of  the  River  Murray.  Now,  that 
would  be  something  to  ask  me  to  give  up. 
The  evil  of  that  concession  immediately 
suggests  itself  to  a  practical  mind.  What 
power  on  earth  is  ever  to  decide  a  question 
of  that  kind  with  reference  to  the  water 
of  a  river  which  does  not  get  to  South 
Australia  for  a  certain  period  of  time — 
I  allude  to  the  .water  of  the  River 
Darling  1  What  tribunal  in  the  world  is  to 
decide  this  question  as  to  whether,  in  fact, 
some  one  or  some  body  of  men  is  or  are 
doing  those  things  to  produce  that  result  1 
The  everlasting  uncertainty  of  the  thing, 
the  certainty  of  everlasting  attempts  to 
get  these  things  settled— things  incapable 
of  solution  on  account  of  the  uncertainty 
of  the  conditions — would  put  all  parties 
in  an  uncertain  position,  in  which  the 
waters  of  the  river  wrould  be  of  no  use  to 
them. 

Sir  George  Turner. — You  say  yourself 
that  a  deal  of  the  uncertainty  is  never 
likely  to  happen. 

Mr.  REID. — But  we  would  be  estab- 
lishing a  settlement  which  would,  in  itself, 
be  sure  to  be  uncertain.  It  would  con- 
duce to  the  raising  of  disputes  which 
we  would  be  anxious  to  avoid.  If  I  could 
see  a  concession  which  I  could  make, 
which  would  avoid  the  risk  of  future  dis- 
putes, I  can  assure  my  honorable  friend, 
the    Premier    of    Victoria,    that   such   a 
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proposition  would  have  the  greatest  pos- 
sible attraction  for  me.  But  the  evil  of 
any  such  a  suggestion  as  that  which  has 
been  put  to  me  is  that  it  only  exchanges 
a  general  for  a  practical  uncertainty. 

Sir  George  Turner. — Could  not  you 
allow  the  Federal  Parliament,  as  a  fair 
body,  to  grant  to  South  Australia  certain 
rights  for  irrigation  with  regard  to  these 
waters  ? 

Mr.  REID. — Let  me  put  my  difficulty 
on  that  point  in  this  way.  It  is  a  very 
important  question,  and  no  one  objects  to 
interjections  when  they  are  of  such  value 
as  those  which  Sir  George  Turner  is 
making.  I  will  show  you  our  difficulty  on 
that  point.  We  are  willing  to  accept,  and 
we  have  accepted,  a  provision  which  enables 
South  Australia,  or  any  citizen  of   South 

»  Australia,  to  go  to  the  Federal  Court  and 
complain  of  any  act  by  New  South  Wales, 
or  by  any  citizen  of  New  South  Wales, 
which  derogates  from  any  right  they 
possess. 

Sir  George  Turner. — That  is  going 
back  to  the  old  trouble. 

Mr.  REID. — But  you  will  understand  I 
am  beginning  at  the  beginning  of  this 
matter.  Now  I  am  asked  to  do  this — 
it  being  admitted  that  there  is  to  be  a 
solution,  in  which  a  state  or  a  citizen  of  the 
Commonwealth  can  gets  all  its  or  his  rights 
— I  am  asked  to  give  up  something  which 
belongs  to  New  South  Wales — something 
which  is  not  a  right  on  the  part  of  persons 
outside  of  New  South  Wales.  And  the 
objection  which  I  have  to  give  up  that 
right  of  New  South  Wales  is  this— I  say 
again  I  would  do  it,  if  the  concession 
would  produce  certainty  of  tenure  for 
enterprises  in  water  conservation.  But 
in  giving  up  those  rights  of  New  South 
Wales — they  are  pretty  generally  recog- 
nised now  —  the  concession  would  take 
such  a  form  that  the  whole  right  would 
go.  That  is  to  say,  it  would  produce  an 
element  of  uncertainty  in  the  use  of  the 
water,  whick  would  debar  all  practical 
men    from    embarking   their    capital    in 


New  South  Wales  in  enterprises  which 
depend  upon  the  use  of  this  water. 

Sir  George  Turner.  —  I  think  the 
Federal  Parliament  might  so  devise 
their  law,  at  the  time  they  were  making- 
it,  as  to  avoid  that  difficulty.  That  is  my 
feeling. 

Mr.  REID.— Well,  on  federal  matters,  I 
am  prepared,  as  every  honorable  member 
is,  to  accept  the  chances  of  federal  action, 
but  what  I  am  asked  to  do,  and  what  New 
South  Wales  in  this  vital  matter  will  not 
do,  is  to  go  away  from  that  position — the 
equal  position  in  which  we  have  been 
acting  in  federation  up  to  this  moment — 
and  take  a  course  which  is  practically 
giving  up  something  for  which  we  get 
nothing  in  return. 

Mr.  Higgins. — You  will  give  up  nothing. 

Mr.  REID. — Well,  is  there  a  colony 
wThich,  on  its  public  policy,  is  in  greater 
danger  of  giving  up  a  great  deal  than 
New  South  Wales  1  Are  none  of  the  risks 
of  federation  falling  upon  the  people  of 
New  South  Wales,  who,  under  any  con- 
ceivable circumstances,  will  bear  nearly  50 
per  cent,  of  the  taxation  of  the  Common- 
wealth themselves  alone  ? 

Mr.  Higgins. — I  am  speaking  of  you 
personally,  not  of  New  South  Wales. 

Mr.  REID.— Oh,  that  is  the  misfortune 
of  the  honorable  member.  He  has  been 
dealing  with  me  too  personally  in  this 
matter.  I  decline  to  be  regarded  as  a 
person  speaking  from  personal  motives  on 
this  question.  I  am,  in  a  special  sense,  the 
guardian  of  the  rights  and  interests  of  a 
great  colony — of  a  great  community — and 
I  say,  for  the  first  time  in  this  federal  enter- 
prise, New  South  Wales,  which  must  give 
up  so  much,  which  must  take  so  large 
a  share  of  the  federal  risks  of  the 
Commonwealth,  is  asked,  in  addition 
to  her  share  of  the  risks  of  federa- 
tion, to  distinctly  give  up  local  rights. 
Now,  the  basis  of  this  attempt  at  federa- 
tion was  this — that  no  colony  was  to  be 
asked  to  give  up  its  rights,  unless  it  was 
prepared  to  surrender  them.  I  take  my 
position  on  the  bed-rock  of  this   federal 
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movement,  and  I  say  that  those  who  at 
this  late  hour  of  the  day,  when  the  Con- 
stitution is  about  to  be  finished,  throw 
this  additional  difficulty  in  the  way  of  the 
delegates  of  New  South  Wales,  of  asking 
them  to  make  a  local  sacrifice  in  a  vital 
matter,  where  no  other  colony  is  to  make 
a  local  sacrifice  in  a  vital  matter,  throw 
too  great  a  strain  upon  the  enthusiasm, 
whatever  it  is,  of  the  people  of  New  South 
Wales  for  federation.  We  cannot  go  back 
to  our  people  with  the  destinies  of 
three-fourths  of  our  territory  vitally  con- 
cerned— we  cannot  go  back  to  our  people 
and  say— "We  have  given  up  the  rights 
of  the  colony,"  and  given  them  up  in  such 
a  way  that,  instead  of  producing  a  settle- 
ment on  a  clearly-defined  line,  we  would 
i  be  throwing  every  one  into  the  uncertain- 
ties and  confusion  of  legal  decisions  upon 
things  which  are  incapable  of  being  decided 
on  by  a  legal  tribunal. 

Mr.  Solomon. — We  have  tried  to  avoid 
that  all  along. 

Mr.  REID. — My  honorable  friends  have, 
if  they  will  allow  me  to  say  so,  been  fight- 
ing to  get  this  thing,  which  belongs  to 
New  South  Wales,  out  of  New  South 
Wales  in  the*  name  of  federation.  Well, 
in  the  name  of  federation,  I  tell  you  that 
you  cannot  get  it. 

Mr.  Solomon. — That  is,  you  are  pre- 
pared to  give  nothing  ? 

Mr.  KEID. — Give  nothing  !  Does  New 
South  Wales  give  nothing  in  allying  its 
destinies  with  the  colony  of  South  Aus- 
tralia ? 

Mr.  Solomon. — Not  much. 
Mr.  REID. — Does  a  country,  consti- 
tuted as  New  South  Wales  is,  risk  nothing 
in  joining  in  this  union?  Surely,  if  we 
are  willing  to  take  an  equal  risk  with  every 
other  colony,  that  is  all  that  can  be  asked 
of  us. 

Mr.  Solomon. — The  risk  of  what  ? 
Mr.  REID. — Of  your  being  Treasurer  of 
the  Commonwealth,  though  I  admit  that 
is  very  problematical.  I  say  that  this  is  a 
vital  matter  for  Newr  South  Wales ;  we  at! 
must  admit  that. 
[Mr.  Reid. 


Mr.  Solomon. — What  is  a  vital  matter  ? 

Mr.  REID. — It  is  a  vital  matter  to 
New  South  Wales  that  we  should  be 
asked  to  make  this  purely  local  sacrifice 
when  there  are  no  other  local  sacrifices. 
Where  is  the  local  sacrifice  that  any  colony 
has  tendered  yet  in  the  name  of  federa- 
tion? Where  is  there  one  point  in  this 
great  Constitution  where  any  one  colony 
has  come  forward  and  said — "  In  the  name 
of  federation  we  give  up  something  that 
belongs  to  us  exclusively "  ?  At  one 
moment  honorable  members  claim  rights, 
which,  in  the  next  breath,  they  admit  they 
do  not  possess. 

Mr.  Solomon. — We  do  not  claim  rights, 
but  a  fair  bargain  if  we  are  going  into 
this  union.  We  say — "  If  we  are  going  into 
this  Federation  let  us  go  into  the  Federa- 
tion on  such  terms  as  we  can  recommend 
to  the  people  of  South  Australia." 

Mr.  REID. — I  must  admit  that  I  quite 
see  the  position  of  the  South  Australian 
representatives.  I  quite  see  that  it  is  a 
vital  matter  to  them,  and  it  is  a  vital 
matter  to  us.  But  the  difference  be- 
tween the  two  colonies  is  a  difference 
which  ought  to  decide,  in  my  respect- 
ful opinion,  every  independent  member 
of  this  Convention  outside  of  those 
colonies.  The  difference  is  that  New 
South  Wales  is  not  asking  anything 
that  belongs  to  any  one  else— that  New 
South  Wales  is  simply  asking  to  be  allowed 
to  keep  that  which  belongs  to  her.  That 
is  the  only  difference,  and  that  is  an  im- 
portant difference,  and  independent  men 
in  this  Convention  must  see  that  it  is  an 
important  difference.  After  the  great  fight 
we  have  had,  I  thought  we  had  come  long 
ago  practically  to  this  conclusion — that  in 
the  interests  of  federation,  New  South 
Wales  shall  not  be  forced — she  cannot  be 
forced,  but  the  attempt  should  not  be 
made  to  force  her — into  making  a  sacrifice, 
which  is  admitted  to  be  a  sacrifice,  without 
her  own  free  will  and  consent.  Now,  I  go 
behind  the  representatives  of  New  South 
Wales.  I  tell  you,  from  all  the  means  of 
information  I  possess,  that  the  people  of 
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New  South  Wales  cannot  voluntarily  con- 
sent to  make  this  sacrifice.  When  the 
colony  asked  to  make  the  sacrifice  tells 
the  Convention  that,  I  think  it  ought  to 
settle  the  matter  with  the  Convention,  and 
I  simply  put  the  matter  upon  that  ground, 
assuring  honorable  members  that,  if  I  did 
not  see  the  grave  danger  of  this  matter  to 
our  great  enterprise,  I  would  not  have 
taken  up  the  time  of  the  Convention 
to-day  as  I  have  done.  • 

Sir  JOHN  DOWNER  (South  Austra- 
lia).— I  think  it  is  a  little  to  be  regretted 
that  the  right  honorable  gentleman  who 
has  just  sat  down  did  not  as  vehemently 
resist  the  amendment  proposed  by  Mr. 
Glynn  as  he  now  supports  the  amendment 
which  he  himself  has  suggested,  because 
the  effect  of  the  right  honorable  gentle- 
man's amendment  on  Mr.  Glynn's  amend- 
ment is  practically  to  negative  that  amend- 
ment. 

Mr.  Holder. — Worse  than  that. 
Sir  JOHN  DOWNER.— That  at  least. 
Whether  that  amendment  was  necessary 
or  not  I  am  not  sure. 

Mr.  Kingston. — It  was  only  to  make 
something  clear  which  was  doubtful. 

Sir  JOHN  DOWNER.— I  believe  it  was 
simply  for  the  purpose  of  clearing  up  all 
doubts.  However,  I  think  myself  that 
it  is  a  matter  for  deep  regret  that  the 
committee  did  not  adopt  the  line  of  action 
recommended  by  the  Attorney-General  of 
Victoria  the  other  day,  which  was  founded, 
as  I  think  everybody  admitted,  on  what 
was  right  and  just.  Now,  after  three  days' 
more  discussion,  we  have  the  Premier  of 
New  South  Wales  getting  up  and  taking 
identically  the  same  stand  as  he  did  at  the 
beginning,  asking  us  to  reconsider  every- 
thing that  we  have  been  considering  over 
and  over  again  for  the  last  four  days, 
making  all  our  consultations  and  debates 
futile,  and  simply  telling  us  that  he 
wrould  be  a  traitor  to  the  cause  of 
federation  if  he  did  not  assure  us  that 
his  people,  would  not  possibly  accept 
federation,  except  on  terms  that  we 
consider    to    be    inconsistent   with     any 


true    federation.      Quite    apart   from   the 
right    honorable    gentleman's    difficulties 
with  his  constituents — with  his  colony — 
we  have  to  consider  the  cause  of  what  is  fair 
and  right.     We  are  not  here,  I  think,  to 
make  impassioned  speeches.     We  are  here 
to  talk  quietly  and    reasonably,   and  we 
should  pay  a  poor  tribute  to  the  intelligence 
of  each  other  if  we  thought  declamation 
would  very  much  assist  argument.     The 
right    honorable    gentleman     asked    Mr. 
Higgins   whether  he   claimed   that  there 
was  any  legal  right.     Mr.  Higgins  replied 
— "I   always   said    there   was    no    legal 
right."     I   myself   had    said   before   that 
there  wTas  no  legal  right ;    everybody  had 
said  there  w^is  no  legal  right,  in  the  sense 
that  there  was  no  court  in  which  the  right 
could  be  enforced,  and  it  could  not   be 
enforced    by    the    arbitrament    of    war. 
But   that   there    was    a    right    is    what 
wTe     have    always     contended,     a     right 
which,    if    the   next-door   neighbour    of 
New  South   Wales    happened    to    be    a 
hostile  nation,  New  South  Wales  would 
by  the  comity  of  nations  have  to  recognise. 
All  we  have  said  is  this: — "  True,  we  have 
no  court  in  which  we  can  bring  an  action 
against   you;    we    have    no   bailiffs   with 
which    we  could  turn  you  out;    and  we 
have  no  military  to  use  force— we  would 
not  be  allowed  by  the  Imperial  Govern- 
ment to  do  so  if  we  had — but  treat  us,  at 
all  events,  no  worse  than  you  would  treat 
a  hostile  neighbour  if  he  happened  to  be 
next  door,  instead  of  friends  and  brothers, 
and  do  what  is  considered  by  the  law  of 
nations  to  be  reasonable  and  fair."     I  was 
always   satisfied   to  have   the    control  of 
navigable  streams  and  nothing  else.     That 
was    objected    to.       One     matter     after 
another  was  proposed,  was  resisted,  and 
was    rejected.     Now,    this  identical  pro- 
position of  the  right  honorable  gentleman 
(Mr.  Reid)  has  in  effect  been  proposed  be- 
fore.    It  is    really  in  substance,   though 
not  in  form,  the  proposal  that  was  made 
by  Mr.   McMillan,  a  proposal  which  was 
discussed  at  length,  and  negatived.     And 
now  we  have  come  back  to  it  again.  We  are 
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having  the  whole  thing  over  again,  and  wo 
are  asked  to  say  whether  or  not  we  will 
begin  this  Federation  with  a  distinctly 
anti-federal  provision,  and  by  the  establish- 
ment of  a  condition  that  is  bound  to  end 
in  trouble  to  the  Commonwealth,  which 
we  all  hope  will  work  smoothly  and  well 
in  the  future.  Anything  more  anti-federal 
than  the  position  taken  up  by  New  South 
Wales  can  hardly  be  conceived.  For  my 
own  part,  I  would  be  willing  now,  although 
I  thought  it  very  undesirable,  to  take  the 
position  that  Mr.  Higgins  takes  and  to 
say — "Strike  out  all  these  provisions 
and  leave  the  matter  to  sub-section  (1), 
relating  to  trade  and  commerce.  What 
has  the  Premier  of  New  South  Wales  to 
fear  in  regard  to  that  ?  Who  has  been  a 
greater  advocate  for  the  absolute  freedom 
of  trade  and  commerce  than  my  right 
honorable  friend  1 

Mr.  Reid. — Hear,  hear.  And  I  have 
acted  up  to  that,  too. 

Sir  JOHN  DOWNER.— Exactly  ;  and 
then  when  a  Bill  is  brought  in,  in  which 
we  only  provide  for  the  absolute  freedom 
of  trade  in  the  Commonwealth 

Mr.  Reid. — I  always  fought  for  freedom 
of  water  conservation  too,  and  here  is  a 
divided  jurisdiction  which  might  conflict. 
That  is  the  trouble. 

Sir  JOHN  DOWNER.— That  is  not 
the  point  I  am  dealing  with  just  now. 
What  I  am  willing  to  accept,  as  Mr. 
Higgins  is  willing  to  accept,  is  the 
simple  provision  for  the  control  of 
trade  and  commerce,  coupled  with  the 
other  provisions  for  freedom  of  trade ; 
yet  the  grand  advocate  for  freedom  of 
trade  in  Australia  objects  to  that,*  be- 
cause he  says  that  in  America  there  has 
been  a  construction  put  upon  it,  which  the 
leader  of  the  Convention  says  would  apply 
to  this,  and  which  makes  trade  and  com- 
merce very  much  freer  than  even  the  great 
free-trader  desires  it  to  be.  That  is  the 
objection  of  my  right  honorable  friend 
(Mr.  Reid).  What  injustice,  I  would  ask, 
has  come  from  the  judicial  decisions  on 
[Sir  John  Downer. 


the  American  Constitution?  What  injus- 
tice does  my  right  honorable  friend 
think  will  come  from  this  High  Court, 
which  will  be  established,  and  which  will 
certainly  do  justice  to  all  in  the  Parlia- 
ment, which  is  bound  to  represent  all  the 
best  minds  of  Australia?  But  he  objects 
to  this.  He  wants  to  assert  the  right  of 
every  state  through  which  a  river  runs  to 
take  every  drop  of  water  if  it  likes;  and, 
as  New  South  Wales  happens  to  be  the 
first  state  through  which  this  water  runs, 
when  they  have  taken  it  all,  or  have  acquired 
the  possibility  of  taking  it  all,  they  kindly 
say  to  us — "You  have  just  the  same 
right ;  you  can  take  the  rest."  Now,  sir, 
where  is  the  difficulty  1  We  have  had 
the  delegates  from  New  South  Wales 
telling  us  half-a-dozen  times  that  we 
are  fighting  shadows.  They  fight  them 
very  hard.  If  this  is  the  manner  in 
which  the  representatives  of  New  South 
Wales  contend  with  shadows,  I  should 
not  like  to  meet  them  in  a  contest 
on  a  matter  of  substance.  But  the 
shadow  that  they  want  here  is  what  we 
happen  to  consider  a  substance,  and 
they  are  determined  that  we  shall  not 
have  it.  Now,  I  hope  that,  although  the 
eloquence  of  the  right  honorable  gentle- 
man might  have  appealed  to  some,  the 
appeal  will  not  be  strong  enough  to  in- 
fluence the  sense  of  right  and  justice  in 
the  mind  of  any  honorable  member  in  this 
Convention.  Certainly,  as  this  discussion 
has  gone  on — altogether  at  too  great 
length,  in  my  opinion — the  adhesion  to 
the  cause  of  South  Australia  has  become 
"  small  by  degrees,  and  beautifully  les*s."  I 
do  think  that  after  this  four  days'  dis- 
cussion  

Mr.  Walker. — Six  days. 

Mr.  Deakin. — Let  us  rest  on  the  seventh 
day,  then. 

Sir  JOHN  DOWNER.— I  hope  so.  I 
hope  that  after  this  discussion,  we  shall 
come  to  a  decision  that  will  not  send 
us  back  just  to  the  condition  that 
we  were  in  in  the  first  instance,  and 
one     that    will     not    render     futile    all 
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the  great  debate  that  has  taken  place. 
I  shall  vote  against  this  amendment.  If 
it  would  be  any  satisfaction  to  the 
Right  Hon.  the  Premier  of  New  South 
,  Wales,  I  should  be  willing  to  strike  out 
the  amendment  of  Mr.  Glynn,  and  leave 
sub-section  (1)  to  do  the  work,  taking  the 
consequent  risks;  although  it  would 
not  be  artistic,  and  I  agree  that  at  the 
initiation  of  this  Constitution  we  should 
■  explain  what  we  mean  and  not  leave  too 
I  much  to  judicial  construction.  That  is 
the  view  we  took,  and  we  have  endeavoured 
to  carry  it  out  in  supporting  the  amend- 
ment of  the  Attorney-General  of  Victoria. 
That  amendment  took  into  consideration 
all  the  views  upon  the  subject.  It  dealt 
exhaustively  with  every  question.  The 
same  reason  which  made  me  support  the 
amendment  of  Mr.  Isaacs  makes  me  oppose 
that  of  Mr.  Reid.  If  it  becomes  necessary, 
or  will  assist  in  any  friendly  understanding, 
to  strike  out  Mr.  Glynn's  clause,  I  would, 
although  I  should  think  it  a  mistake  to  do 
so,  agree  to  that,  rather  than  part  with 
a  misunderstanding.  But  I  hope  that 
honorable  members  will,  in  spite  of  the 
strong  appeal  of  my  right  honorable 
friend  (Mr.  Reid),  and  in  spite  of  his 
undoubted  knowledge  as  to  the  probable 
intentions  of  a  certain  portion  of  his 
constituents,  be  prepared  to  trust  to  the 
good  sense  of  honour  and  justice  of  the 
people  of  New  South  Wales  not  to  refuse 
to  accept  a  Constitution  which  is  right, 
because  of  a  condition  in  it  which 
they  may  say  affects  their  interests 
prejudicially,  but  will  rather  pass  the 
Constitution  in  the  form  we  think  just 
and  right,  and  trust  to  our  brothers 
in  New  South  Wales  to  do  the  right 
thing.  It  is  better  to  do  this  than  to  fol- 
low the  Premier  of  New  South  Wales,  who 
assures  us  he  represents  the  views  of  his 
people,  and  wishes  us  to  buy  their  alle- 
giance at  the  expense  of  what  we  consider 
a  wrong  and  an  injustice. 

Mr.  DOBSON  (Tasmania).— I  regret 
that  an  honorable  member  of  this  Conven- 
tion  has   thought    fit   to   accuse  another 


honorable  member  of  narboring  animosity 
towards  the  mother  colony  of  New  South 
Wales  ;  and  if  my  honorable  friend  (Mr. 
Lyne)  has  mistaken  for  animosity  the 
earnest  efforts  which  I  have  made  to  do 
what  is  just  and  right,  I  must  leave  him 
alone,  believing  that  no  other  honorable 
member  will  hold  that  opinion.  But 
in  order  that  I  may  be  just,  and  that 
I  may  vote  rightly  upon  this  extremely 
difficult  question,  I  would  like  to  say  a 
word  or  two  to  my  right  honorable  friend, 
the  Premier  of  New  South  Wales,  whose 
second  amendment  is  now  before  this  Con- 
vention. When  the  right  honorable  gen- 
tleman moved  his  first  amendment,  I  was 
most  anxious  to  rise  in  my  place  and  im- 
plore him  to  withdraw  it.  I  am  glad  that 
he  has  withdrawn  it,  but  it  appears  to  me 
that  he  has  now  moved  another  amend- 
ment which  is  almost  equally  objectionable 
in  its  character  The  amendment  of  the 
right  honorable  gentleman  which  we  ar« 
now  discussing  is  objectionable,  because  ii 
it  he  is  absolutely  going  back  upon  him- 
self— withdrawing  from  the  offer  he  made 
to  us  and  from  the  promise  which  he  made 
to  the  colony  of  South  Australia.  I  had  been 
congratulating  myself  during  this  debate 
that  if  we  did  not  engraft  upon  this  Con- 
stitution that  states  as  well  as  individuals 
have  riparian  rights,  we  should  at  all  events 
fall  back  upon  the  promise  of  Mr.  Reid 
and  maintain  the  navigability  of  these 
rivers,  because  so  long  as  you  have  en- 
grafted on  the  Constitution  that  the  navi- 
gability of  the  rivers  must  be  maintained, 
that  to  a  very  great  extent  limits  tht 
power  of  New  South  Wales  to  go  in  for 
irrigation  at  the  expense  of  navigation. 
And  when  the  time  came  for  the  Federal 
Parliament  to  declare  a  policy  as  to 
whether  irrigation  should  be  paramount 
the  federal  spirit  would  prevail,  and  I  am 
sure  the  colony  of  New  South  Wales  would 
be  glad  to  give  up  her  claim  to  irrigation 
unless  it  could  be  done  without  injuring 
the  other  colonies  By  the  amend- 
ment now  proposed,  Mr.  Reid,  to  use 
his   own    words,   desires    to    force    upon 
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this  Convention  a  new  proposition.  Now, 
will  the  right  honorable  gentleman  deny 
that  in  the  early  stages  of  this  long 
debate  he  promised  in  the  most  absolute 
way  that  the  navigability  of  these  rivers 
should  be  maintained  for  the  purpose  of 
inter-state  commerce?  and  will  he  deny 
that  if  you  are  to  put  irrigation  above 
navigation,  and  to  grant  that  the  waters 
of  these  highways  which  are  used  for  the 
purposes  of  commerce  may  be  used  so 
that  every  drop  of  water  may  be  taken 
from  them  for  irrigation  purposes,  he 
promises  a  thing  with  one  hand  and  with- 
draws it  absolutely  with  the  other  1  In 
case  the  right  honorable  gentleman  should 
have  any  doubt  as  to  what  he  actually  did 
promise,  let  me  read  a  quotation  from  his 
speech  on  page  83  of  Hansard.  In  that 
speech,  the  right  honorable  gentleman 
said — 

But  I  say,  in  regard  to  the  federal  power — 
the  fair  and  honest  power  which  lies  at  the 
heart  of  federation — I  do  not  care  what 
its  consequences  are,  I  accept  them.  There- 
fore, I  cannot  be  accused— neither  I  nor  my 
honorable  friends  from  New  South  Wales — of 
disputing  this  proposition :  That  for  every 
inch  of  water  navigable  in  New  South  Wales, 
and  capable  of  being  used  for  intercolonial 
trade,  we  give  up  any  pretence  to  exclusive 
control,  any  power  to  make  commerce  unequal 
as  between  the  colonies. 

Mr.  Reid. — That  is  perfectly  correct. 

Mr.  DOBSON.— How  can  the  right 
honorable  gentleman  give  up  the  naviga- 
bility of  these  waters,  and  then  say  that 
paramount  to  that,  and  above  that,  he 
can  use  every  drop  of  the  water  to  irrigate 
the  arid  land  of  New  South  Wales  ? 

Mr.  Reid.  —  I  used  the  expression 
"  navigable  "  deliberately,  and  I  make  the 
same  statement  now.  When  the  river  is 
navigable  we  do  not  claim  any  unequal 
right  over  any  other  colony. 

Mr.  DOBSON.— Quite  so;  the  right 
honorable  gentleman  now,  by  the  amend- 
ment which  he  has  moved,  asks  to  main- 
tain the  right  of  New  South  Wales  to  use 
every  drop  of  the  water. 

Mr.  Reid. — To  maintain  their  right  of 
irrigation,  surely. 
[Mr.  Dobson. 


Mr.  DOBSON.— Let  us  read  a  little 
further — 

Mr.  Higgins. — The  American  decisions  go 
further  than  that. 

Mr.  REID. — Yes,  I  know ;  they  go  to  an  ex- 
tent which  alarms  me,  because  they  go  to  the 
it  of  interfering  with  irrigation  improve- 
ments of  all  kinds. 

Mr.  Gordon.— Only  in  so  far  as  the  improve- 
ments intercept  the  traffic. 

Mr.  REID. — Yes,  I  am  aware  that  that  is  not 
lost  sight  of. 

Mr.  Isaacs.— Or  as  far  as  they  affect  inter- 
state navigation. 

Mr.  REID. — Well,  I  do  not  oppose  that  power. 
I  am  certainly  the  last  one  to  wish  to  interfere 
with  a  power  of  that  kind,  and  we,  as  New 
South  Wales  representatives,  should  be  the  last 
to  do  so  in  view  of  the  policy  we  have  adopted 
in  our  colony. 

Mr.  Higgins^— Would  it  not  also  be  compe 
tent  to  interfere  with  the  water  being  taken 
away  ? 

Mr.  REID. — I  must  say  that  I  am  afraid  so, 
and  it  raises  up,  I  must  tell  honorable  members, 
a  very  serious  question  indeed,  even  in  its  most 
unobjectionable  form,  as  affecting  New  South 
Wales.  We  cannot  avoid  that.  But  still  I 
admit  that  we  must  be  thorough  in  all  matters 
that  are  really  federal  and  national,  and  which 
affect  the  broad  intercourse  of  the  different 
colonies.  Therefore  up  to  that  point,  however 
far  it  may  take  me,  I  feel  that  I  must  go. 

Mr.  Reid. — That  is  why  I  moved  the 
amendment. 

Mr.  DOBSON.— The  right  honorable 
gentleman,  having  "gone  the  whole  hog," 
is  now  very  much  afraid  of  consequences 
from  which  he  did  not  shrink  seven  days 
ago,  and  seeks  by  an  amendment  to  de- 
rogate from  his  own  gift. 

Mr.  Reid. — I  did  not  promise  to  sacri- 
fice irrigation  to  you  or  to  any  one  else, 
and  I  never  will. 

Mr.  DOBSON. — I  desire  to  do  what  is 
right  to  the  parent  colony.  I  know  the 
immense  water-shed  which  she  has,  and  I 
am  certain  that  no  Federal  Court  or  Par- 
liament would  take  from  her  the  enormous 
right  which  she  possesses  to  use  the  waters 
of  her  rivers  for  purposes  of  irrigation. 
But  why  throw  dust  in  our  eyes  by  telling 
us  that  we  are  to  have  control  over  the 
navigation  of  every  inch  of  water,  and 
then  put  irrigation  before  navigation,  and 
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let  the  inter  state  trade  go  where  it  likes? 
The  second  ground  upon  which  I  object  to 
the  amendment  is  this  :  The  right  honor- 
able member  has  all  along  been  most 
"cocky,"  as  the  boys  say.  He  is  of  the 
opinion  that,  as  Providence  has  given  this 
water  to  New  South  Wales,  that  colony 
has  the  sole  right  to  it.  I  do  not 
think  that  that  is  so,  and  when  the  High 
Court  or  the  Privy  Council  come  to  deal* 
with  this  matter  they  will  see  some  way 
of  engrafting  upon  the  Constitution  the 
federal  spirit  which  ought  to  be  displayed, 
and  they  will  shrink  from  saying — "  You 
federalized  these  waters  for  the  purposes  of 
navigation,  but  New  South  Wales  can  use 
every  drop  for  irrigation."  Would  any 
Judge  take  such  a  view?  Would  any 
court  in  the  world  be  driven  to  such  a 
conclusion  if  there  were  a  way  of  escape  ? 
One  strong  man  would  rise  up  and  show 
the  way  out  of  the  difficulty.  We  cannot 
be  guilty  of  such  folly  as  to  federalize  the 
waters  of  the  continent  for  navigation, 
and  allow  them  to  be  abused  for  ir- 
rigation. I  ask  my  right  honorable 
friend  to  show  the  federal  spirit  which 
animated  the  honorable  member  (Mr. 
McMillan)  in  1891,  and  which  animated 
him  seven  days  ago. 

Mr.  Reid.— It  killed  the  1891  Bill. 

Mr.  WISE  (New  South  Wales).— I 
agree  with  the  honorable  member  (Mr. 
Dobson)  that  this  is  a  matter  which 
ought  to  be  discussed  without  person- 
ality. None  of  us  wish  to  see  federa- 
tion swamped  in  the  waters  of  the  Murray 
and  the  Darling  ;  but  unless  we  deal  in  a 
very  cautious  manner  with  the  particular 
issue  now  presented  to  the  Convention,  we 
shall  run  the  ■  risk  of  losing  the  fruits  of 
our  labours.  I  am  more  convinced  than  I 
should  like  perhaps  to  express  in  words  of 
the  very  critical  nature  of  the  point  round 
which  our  discussion  is  hinging.  I  have 
incurred  some  reproach  at  the  hands  of  my 
colleagues  for  having  persistently  refused  to 
regard  this  question  as  one  between  New 
South  Wales  and  South  Australia.  I  con- 
tinue in  that  view.     I  cannot  rise  to  those 


great  heights  of  provincial  patriotism 
which  enable  one  to  rejoice  that  one 
colony  exceeds  in  resources  another  colony, 
or  that  one  colony,  by  the  development  of 
her  natural  resources,  has  diminished  the 
trade  and  commerce  of  her  neighbours.  It 
appears  to  me  that  the  development  of  any 
colony  should  redound  to  the  advantage, 
pecuniary  and  otherwise,  of  every  other 
colony.  At  the  same  time,  I  accept  freely 
the  determinations  which,  if  we  can  gather 
anything  from  a  seven  days'  discussion, 
have  been  arrived  at  almost  unanimously 
by  both  sections  of  the  Convention.  They 
are  these  :  While  navigation  is  to  be  a  mat- 
ter of  federal  concern,  irrigation  is  to  be 
exclusively  provincial.  No  one  has  been 
more  emphatic  in  regard  to  that  doctrine 
than  the  representatives  of  Victoria  have 
been,  because  no  colony  has  a  larger 
interest  at  stake  in  the  matter  than  Vic- 
toria has.  I  do  not  agree  with  the  amend- 
ment proposed  by  the  right  honorable 
member  (Mr.  Reid),  for  various  reasons 
which  I  will  briefly  indicate,  but  I  con- 
sider that  it  is  absolutely  necessary,  in 
view  of  the  far-reaching  nature  of  the 
American  decisions,  to  make  it  absolutely 
clear  that  provincial  rights  in  the  matter 
of  irrigation  and  water  conservation  are  to 
be  preserved. 

Mr.  Reid. — Hear,  hear;  that  is  all  I 
desire.  I  will  accept  any  form  of  words 
which  makes  that  clear. 

Mr.  Kingston. — Even  to  the  destruction 
of  navigation. 

Mr.  WISE. — I  do  not  say  even  to  the 
destruction  of  navigation.  What  I  say  is 
that  at  present  we  have  not  yet  reached 
that  full  development  of  the  federal  spirit 
which  would  enable  us  to  hand  over  all 
irrigation  works  to  the  Federal  Parlia- 
ment. I  express  no  opinion  as  to  whether 
that  is  a  good  thing  or  a  bad  thing ;  but 
can  we  gather  anything  from  the  discus- 
sion unless  it  is  that  the  opinion  of  both 
sides  is  that  irrigation  should  be  a  matter 
of  provincial  concern?  The  question  for 
us  to  consider — and  it  is  one  Avhich  may 
be  discussed  without  any  heat — is  this : 
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Does  the  Constitution,  as  at  presenl 
framed  and  without  any  amendment,  strike 
at  this  provincial  right  ? 

Mr.  Symon. — No ;  it  does  not. 
Mr.  WISE. — That  is  a  question  in  re- 
gard to  which,  as  a  lawyer,  my  mind  has 
wavered  very  much.  The  clause  confer- 
ring the  right  to  regulate  trade  and  com- 
merce has  been  interpreted  in  the  United 
States  to  include  the  right  to  control  navi- 
gation. That  right,  of  necessity,  includes 
the  right  to  remove  obstructions  to  navi- 
gation. Now,  obstructions  are  not  only 
such  as  prevent  navigation  ;  they  may 
only  make  navigation  difficult  and  re- 
tard its  possibility.  Let  me  take  a  con- 
crete instance  to  show  what  might  occur. 
Suppose  I,  as  an  individual  settler,  dammed 
back,  at  my  own  expense,  a  billabong  run- 
ning entirely  within  my  own  land.  Suppose 
I  did  that  near  the  mouth  of  the  Murray 
— and  the  first  billabong  that  would  be 
dammed  is  near  the  mouth  of  the  Murray. 
Mr.  Higgins. — Do  you  mean  in  South 
Australia  1 

Mr.  WISE. — It  does  not  matter  whether  j 
I  am  in  Victoria,  South  Australia,  or  New  ! 
South  Wales.     I  dam  back  a  billabong,   j 
and  keep  the  water  from  flowing  into  the  j 
Darling  or  the  Murray,  as  the  case  may  be.   ! 
The  result  is  that  wrhen  a  drought  comes 
navigation  is  impeded  for,  say,  two  days, 
or  two  weeks,  or  two  months.    Could  a  man 
whose   barge   was   stopped — never    mind 
whether  there  has  been  legislation  on  the  ! 
subject — apply  to  the  High  Court  under 
the  clause  for  an  injunction  to  restrain  me 
from  impounding  the  water  1 

Mr.  Isaacs. — If  there  had  been  no  legis- 
lation he  could  not,  according  to  the  Ameri- 
can decisions. 

Mr.  WISE. — The  matters  seems  to  me 
to  be  open  to  very  grave  doubt. 

Mr.  Symon. — The  Convention  could  not 
sit  in  judgment  upon  that  point. 

Mr.  WISE. — No;  but  my  contention 
is  that,  as  the  matter  is  open  to  doubt — 
and  I  know  that  doubt  is  shared  by  other 
lawyers  than  myself — we  are  not  doing 
our  duty  to  those  who  sent  us  here  in 
[Mr.  Wise. 


refusing  to  define  clearly  what  will  be  the 
individual  rights  of  a  citizen  in  a  matter 
of  this  kind. 

Mr.  Symon. — You  cannot  possibly  have 
a  definition  to  meet  a  case  like  that. 

Mr.  WISE. — I  think  we  can,  and  I  will 
suggest  one.  The  definition  I  propose  is 
to  make  it  perfectly  clear  in  the  Constitu- 
tion that  no  general  words,  in  either  sub- 
jection (1)  or  any  other  part  of  the  Consti- 
tution, interfere  with  the  exclusive  right 
of  each  province,  as  it  exists  to-day,  to  legis- 
late on  matters  of  water  conservation  and 
irrigation. 

Mr.  Dobson. — Subject  to  the  right  of 
navigability  ? 

Mr.  WISE. — I  say  subject  to  nothing. 
Mr.  Dobson. — That  is  the  whole  point. 
Mr.    WISE. — I    admit   that    I  cannot 
satisfy,  and  I  shall  not  attempt  to  satisfy, 
those  who  say  that  navigation  is  to  take 
precedence  of  irrigation: 

Mr.  Symon. — You  offered  it  to  us. 
Mr.  WISE. — And  I  cannot  satisfy  those 
who   say   that   irrigation   is  a  matter  of 
federal  concern. 

Mr.  Trenwith. — If  your  contention  is 
correct,  every  billabong  and  the  whole 
of  the  tributaries  of  the  Murray  may 
be  dammed  back  by  the  colonies  in 
which  they  are,  and  the  Murray  converted 
into  a  dry  gully. 

Mr.  WISE. — May  I  answer  that  by 
putting  another  question  1  Do  we  wish 
to  take  that  power  away  from  the  state  ?  ' 
Mr.  Trenwith. — I  think  we  should. 
Mr.  WISE. —  That  is  a  frank  clear 
expression  of  opinion.  It  involves  a 
determination  which  the  Convention  has 
not  yet  come  to.  It  involves  a  deter- 
mination which  the  Convention  has  re- 
jected. It  involves  the  federalization  of\ 
irrigation.  I  will  go  with  the  honorable 
member  for  that  power.  I  shall  be  found 
in  a  minority  here,  I  believe,  of  fourteen. 
I  believe  that  all  those  who  voted  for  the 
federalization  of  the  railways,  of  whom,  I 
think,  the  honorable  member  was  one, 
will  vote  in  favour  of  the  federalization 
of  water-ways  and  irrigation  absolutely. 
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Mr.  Trenwith. — With  federal  control, 
not  management. 

Mr.  WISE. — Federal  control,  manage- 
ment, and  everything. 

Mr.  Trenwith. — No. 

Mr.  WISE. — I  will  go  further,  perhaps, 
than  most  members  to  strengthen  the 
Federal  Government,  but  I  recognise  that 
I  am  in  a  hopless  minority.  My  only  wish 
now  is  to  suggest  some  form  of  words  which 
will  give  expression  to  the  wishes  of  the 
majority  here.  I  do  not  say  that  I  would 
not  go  further,  for  I  "would,  and  I  have 
done  as  much  as  I  possibly  could  do  to 
extend  in  every  direction  the  powers  of 
the  Federal  Parliament. 

Mr.  Higgins. — By  voting  against  us. 

Mr.  WISE.  — My  honorable  friend  and 
I  have  not  often  differed.  On  one  occasion, 
I  believe,  we  did,  and  on  that  occasion  I 
was  right.  Without  occupying  further 
time,  I  accept  what  I  believe  to  be  the 
decision  of  the  Convention.  With  the  desire 
to  reserve  exclusive  provincial  control 
over  the  matters  over  which  control  exists 
to-day,  I  suggest  as  an  amendment  the 
insertion  of  these  words  : — 

Nothing  in  this  Constitution  shall  affect  the 
exclusive  right  of  each  state  to  legislate  upon 
the  subjects  of  water  conservation  and  irriga- 
tion within  its  own  territory. 

Now,  we  are  told  by  South  Australia  that 
that  right  does  not  exist  to-day.  If  it  does 
not  exist  there  is  a  very  easy  way  to  test  it. 
Let  an  application  be  made  to-morrow  in 
the  Equity  Court,  through  my  honorable 
friend  (Mr.  Higgins),  for  an  injunction  to 
restrain  the  water  trust  of  Goulburn,  on 
the  ground  that  it  has  no  power  to  divert 
any  of  that  water  which  naturally  would 
otherwise  flow  past  the  territory  of  South 
Australia  j  or  let  the  application  be  made 
to  the  Privy  Council.  The  amendment 
which  I  suggest  is  designed  to  preserve, 
not  only  to  us,  but  to  our  neigh- 
bours, whatever  rights  either  may  have. 
If  the  representatives  of  South  Australia 
could,  by  application  to  the  Imperial 
Parliament,  get  the  powers  of  the  Legis- 
lature of  New  South  Wales  or  Victoria 


so  altered  as  to  deprive  them  of  making 
use  of  water  for  this  purpose,  that  right  is 
preserved  by  the  amendment  I  suggest. 
All  that  is  preserved  is  the  present 
exclusive  right. 

Mr.  Fraser. — That  is  leaving  us  as  we 
are  now. 

Mr.  WISE. — It  leaves  things  exactly 
as  they  are.  I  would  like  to  make  this 
appeal  to  my  friends  from  South  Australia, 
the  opinion  of  the  Convention  being 
against  them 

Mr.  Holder. — It  is  not  against  the 
trade  and  commerce  clause  though. 

Mr.  WISE.— The  opinion  of  the  Con- 
vention being  against  them  in  this  respect, 
that  they  cannot  attain  the  object  they 
have  in  view  except  by  giving  to  the  trade 
and  commerce  clause  an  extension  utterly 
inconsistent  with  their  own  ideas  as  to  the 
rights  of  the  state  Parliament  to  deal  with 
irrigation — how  can  they  be  in  a  bad 
situation  when  recommending  this  Con- 
stitution to  their  constituents,  when  they 
point  out  to  them  that  matters  remain  as 
they  are  1 

Mr.  Holder. — You  do  more  than  that. 

Mr.  WISE. — It  is  no  question  of  loss ; 
no  power  is  taken  away  from  a  single 
South  Australian  elector.  There  is  no 
assertion  of  any  new  right  on  the  part  of 
any  of  the  other  colonies. 

Mr.  Higgins. — Mr.  Reid  will  abandon 
his  amendment  for  mine,  perhaps. 

Mr.  WISE. — It  would  be  an  express 
declaration  in  the  Constitution  that  the 
rights  of  each  state  in  regard  to  these 
matters  remain  for  the  future  exactly  as 
they  are. 

Mr.  Gordon. — And  we  are  surrendering 
rights  in  all  other  directions  except  one. 

Mr.  Pv,eid. — Are  we  not  all  doing  that  ? 

Mr.  WISE. — It  is  all  a  matter  of  sur- 
render, but  there  is  no  surrender  in  respect 
of  these  water  rights  by  any  colony.  That 
is  to  say,  the  right  to  control  navigation  is 
a  right  which  is  surrendered  by  every 
colony,  not  by  one  at  the  expense  of 
another.  And  if  we  do  desire  honestly 
to  keep  irrigation  separate  as  a   matter  of 
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provincial  concern,  what  can  be  the  objec- 
tion to  making  that  statement  definitely 
in  the  Constitution  ?  My  objection  to  the 
previous  amendment  was  that  it  attempted 
to  lay  down  a  hard-and-fast  rule  for  the 
guidance  of  all  future  time,  for  the  guid- 
ance particularly  of  the  Federal  Parliament, 
when  we  could  not  possibly  forecast  the 
necessary  physical  conditions,  which  might 
determine  the  relative  importance  of  the 
two  questions  of  irrigation  and  navigation. 
But  if  we  have  refrained  from  that,  and  if 
we  are  simply  making  an  assertion  that 
things  are  to  remain  as  they  are,  then 
much  of  the  objection  I  had  is  removed. 
The  objection  I  have  to  the  present 
amendment  is  that  it  is  a  serious  inter- 
ference with  provincial  rights.  It  pro- 
vides that  no  state  or  citizen  shall  be 
prevented  from  taking  water.  It  seems  to 
me  clear  that  this  being  an  Imperial  Act, 
passed  by  the  Imperial  Parliament,  the 
result  would  be  an  absolute  destruction 
of  the  right  of  any  provincial  Parliament 
to  legislate  over  its  own  waters.  As  the 
law  now  stands,  a  man  may  not  take 
water  as  he  pleases ;  he  may  be  prevented, 
because  he  must  pay  regard  for  the  rights 
of  other  riparian  owners.  If  we  put  this 
provision  in  the  Constitution,  which  will 
be  an  Imperial  Act,  that  no  citizen  is  to 
be  prevented  from  taking  water,  we  abro- 
gate the  common  law  entirely. 

Mr.  Isaacs. — Strike  out  the  words  "  or 
citizen." 

Mr.  WISE.— That  would  remove  that 
part  of  my  objection.  It  is  a  mere  matter 
of  drafting.  It  appears  to  me  that  the 
form  of  the  amendment,  as  I  suggest  it, 
makes  it  much  more  clear  that  the  inten- 
tion of  the  committee  is  simply  to  leave 
things  as  they  are. 

Mr.  Symon. — What  is  your  amendment? 

Mr.  WISE. — My  amendment  is  as  fol- 
lows : — 

Nothing  in  this  Constitution  shall  affect  the 
exclusive  right  of  each  state  to  legislate  upon 
the  subjects  of  water  conservation  and  irriga- 
tion within  its  own  territory. 
[Mr.  Wise. 


Mr.  ISAACS  (Victoria).— I  rather  favour 
the  amendment  submitted  by  the  Premier 
of  New  South  Wales,  with  this  exception, 
that  I  think  the  words  "or  citizen"  should 
be  struck  out. 

Mr.  Keid. — I  am  quite  agreeable. 

Mr.  ISAACS.— A  great  deal  of  difficulty 
will  be  cleared  away  by  the  excision  of 
those  words.  It  will  leave  the  matter  in 
this  position  :  That,  by  reason  of  Mr. 
Glynn's  addition,  there  will  be  no  doubt, 
I  take  it,  that  the  Federal  Parliament  will 
have  a  right  to  legislate  as  to  the  naviga- 
bility of  these  rivers. 

Mr.  Symon. — No;  only  in  so  far  as  re- 
lates to  the  maintenance  of  the  cardinal 
principle  of  the  Constitution — the  freedom 
of  trade  and  commerce. 

Mr.  ISAACS.— That  is  quite  right,  but, 
according  to  the  whole  of  the  decisions  in 
America,  this  provision  will  leave  it  abso- 
lutely to  the  discretion  of  the  Federal  Par- 
liament to  say  how  far  the  control  of  the 
waters  is  necessary  for  that  purpose. 
There  is  no  power  in  the  United  States  to 
say  that  you  have  gone  too  far.  It  is 
quite  right  to  state  that  they  are  only 
to  legislate  as  to  the  navigability  of  the 
rivers  for  the  purposes  of  trade  and  com- 
merce, but  the  question  of  the  extent  of 
the  control  to  be  assumed  by  the  Federal 
Parliament  is  a  political  one,  as  the  courts 
have  decided  time  after  time. 

Mr.  Symon. — Do  you  think  the  control 
of  the  freedom  of  trade  and  commerce, 
which  is  the  basis  of  the  Constitution, 
ought  to  be  cut  down  at  all  ?  It  is  a  little 
too  late  to  raise  this  issue. 

Mr.  ISAACS. — I  am  saying  that  if  you 
give  the  power  to  the  Federal  Parliament 
with  regard  to  trade  and  commerce  it 
ought  to  be  complete,  but  I  say,  as  I  said 
before — and  for  the  reasons  I  gave  the 
other  day — that  wre  must  place  in  the 
forefront  the  question  of  irrigation  for  the 
purpose  of  production. 

Mr.  Symon. — Why  cannot  you  trust  the 
Federal  Parliament? 

Mr.  ISAACS. — Mr.  Wise  has  raised  a 
very  important  question  as  to  whether  any 
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individual  could  appeal  to  the  Supreme; 
Court  in  the  absence  of  any  federal  legis- 
lation to  compel  the  removal  of  obstruct 
tions  ?  I  want  to  refer  to  a  very  late  de- 
cision of  the  Supreme  Court  of  the  United 
States,  which,  to  my  mind,  goes  to  show1 
most  conclusively  that  that  cannot  be  done. > 
The  case  is  that  of  the  Willamette  Iron 
Bridge  Company  v.  Hatch ,  which  was  de- 
cided in  1887,  and  is  reported  in  vol.  125 
United  States  Reports,  at  page  1.  I  am 
quoting  now  from  page  8 : — 

The  power  of  Congress  to  pass  laws  for  the 
regulation  of  the  navigation  of  public  rivers, 
and  to  prevent  any  and  all  obstructions  therein, 
is  not  questioned.  But  until  it  does  pass  some 
such  law,  there  is  no  common  law  of  the  United 
States  which  prohibits  obstructions  and  nui- 
sances in  navigable  rivers,  unless  it  be  the  mari- 
time law,  administered  by  the  courts  of  admi. 
ralty  and  maritime  jurisdiction.  No  precedent, 
however,  exists  for  the  enforcement  of  any 
such  law ;  and,  if  any  such  law  could  be 
enforced  (a  point  which  we  do  not  undertake 
to  decide),  it  would  not  avail  to  sustain  the 
bill  in  equity  filed  in  the  original  case.  There 
must  be  a  direct  statute  of  the  United  States  in 
order  to  bring  within  the  scope  of  its  laws,  as 
administered  by  the  courts  of  law  and  equity, 
obstructions  and  nuisances  in  navigable  streams 
within  the  states. 

The  matter  seems  to  be  absolutely  clear. 
Other  decisions  are  referred  to  in  this 
case,  and  it  is  established  in  the  United 
States  that  until  Congress  does  legislate 
there  is  no  power  by  which  the  courts  can 
enforce  the  removal  of  obstructions. 

Mr.  Symon. — Is  there  any  decision  in 
the  United  States  or  anywhere  else  to  the 
effect  that  a  dam  for  irrigation  would  be 
an  obstruction  1 

Mr.  ISAACS. — I  am  not  aware  that 
there  is  a  precise  decision,  but  I  have  no 
doubt  that  any  abstraction  of  water  from 
a  river  which  reduced  its  navigability 
would  be  held  to  be  an  obstruction  to 
navigation.  You  can  obstruct  naviga- 
tion by  taking  water  away.  In  fact,  that 
is  the  most  effectual  means  of  doing  it.  It 
seems  to  me  that  some  such  provision  as 
that  which  the  Premier  of  New  South 
Wales  has  introduced  is  necessary,  unless 


we  are  going  to  say  that  we  are  willing 
to  abandon  the  claims  of  irrigation. 

Mr.  Reid. — That  is  the  one  point. 

Mr.  ISAACS.— It  is.  If  we  are  going  to 
abandon  the  claims  of  irrigation,  leave  the 
matter  as  it  stands.  If  we  are  not  going 
to  abandon  the  claims  of  irrigation — if  we 
are  going  to  give  the  people  water  to 
enable  them  to  utilize  the  land  in  the  most 
profitable  way,  perhaps  in  small  settle- 
ments, as  in  parts  of  America — then  we 
should  insist  on  inserting  some  such  pro- 
vision as  this.  With  the  omission  of  the 
words  "or  citizen"  the  amendment  will,  I 
think,  meet  the  whole  ease.  It  means  that 
no  state  shall  be  prevented  by  any  law 
of  the  Federal  Parliament  from  taking 
any  water  it  may  require  for  its  own  use 
for  conservation  or  irrigation.  I  regret 
that  the  amendment  is  not  coupled  with 
the  other  qualification  which  I  desired  to 
have  added  to  it,  but  I  intend  to  support 
it,  because  it  acknowledges  and  enforces 
the  right  of  irrigation.  I  am  very  sorry 
that  the  addition  has  not  been  made  to  it 
which,  in  my  opinion,  is  necessary  to  give 
complete  and  ample  justice. 

Mr.  TRENWITH  (Victoria).— It  seems 
to  me  that  the  proposal  now  before  us  makes 
things  worse  than  they  have  been  at  any 
time  during  the  discussion.  The  amend- 
ment the  Premier  of  New  South  Wales  has 
been  compelled  to  make  proves  the  injus- 
tice of  the  whole  proposal.  He  has  been  in- 
duced to  strike  out  the  words  "  or  citizens." 
Clearly  if  we  enter  into  this  Federation  on 
friendly  terms  the  state  becomes  to  the 
Federal  Parliament  what  the  citizen  is  to 
the  state  Parliament.  If  it  is  improper — 
and  I  agree  that  it  is,  that  a  citizen  with- 
in a  state  should  use  some  portion  of  a 
stream  in  such  a  manner  as  to  injure  some 
others  below  him  on  that  stream,  it  is 
equally  wrong  that  a  state  should  use 
some  portion  of  a  stream  in  such  a  manner 
as  to  injure  some  other  state  below  it  on 
that  stream. 

Mr.  Wise. — Each  citizen  is  entitled 
absolutely  to  use  all  the  water  that  falls 
on  his  own  land. 
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Mr.  TRENWITH.— If  the  water  that 
runs  on  to  his  land  flows  from  other  lands, 
and  passes  on  from  his  lands  to  other  lands 
again,  all  the  parties  along  the  stream  have 
an  equal  right  in  regard  to  the  use  of  it. 
Nobody  at  either  end  can  act  so  as  to  pre- 
judice the  other.  Suppose,  for  the  sake  of 
argument,  that  a  stream  has  been  running 
through  a  person's  land,  which  is  of  no 
use  to  him ;  he  considers  it  to  be  a  nui- 
sance, and  he  dams  it  back  ;  he  would  be 
liable  for  causing  damage  to  those  people. 
The  honorable  member  (Mr.  Wise)  says 
that  his  amendment  is  to  leave  things  as 
they  are.  I  respectfully  submit  to  him 
that  that  is  not  the  case.  It  is  to  state 
distinctly  in  this  Constitution  that  each 
state  has  a  natural  right,  enforceable  by 
law  in  future,  to  legislate  as  it  chooses  with 
reference  to  the  waters  that  run  into 
other  states.  Now  at  present,  although  that 
right  is  claimed,  it  is  very  vigorously  con- 
tested, and  I  am  one  of  those  who  take 
the  liberty  to  contest  it.  At  present  we 
have  an  appeal  to  the  Imperial  authorities, 
but  if  we  get  another  Imperial  Act  with  this 
declaration  in  it,  that  each  of  the  states 
may  legislate  absolutely  if  they  choose, 
without  regard  to  the  interests  of  other 
states,  we  shall  have  lost  that  appeal  which 
we  now  possess  to  the  Imperial  authorities. 

Mr.  Glynn. — Validating  an  act  which 
at  present  may  be  illegal. 

Mr.  TRENWITH.— It  seems  to  me,  in 
view  of  the  extraordinary  length  of  this 
discussion,  and  the  extraordinary  legal  in- 
tricacies developed  in  connexion  with  it, 
that  it  would  be  better  to  leave  the  Con- 
stitution in  this  respect  a  blank  page 
than  adopt  such  an  amendment  as  is  here 
suggested;  that,  badly  off  asunder  some  cir- 
cumstances some  portions  of  the  continent 
dependent  upon  the  Murray  undoubtedly 
are  at  present,  it  would  be  immensely 
worse  if  we  adopted  either ,  the  amend- 
ment of  the  honorable  member  (Mr. 
Wise)  or  that  moved  by  the  Right  Hon. 
the  Premier  of  New  South  Wales. 

Mr.  Reid. — What  is  your  view  about 
irrigation? 
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Mr.  TRENWITH.— I  think  irrigation 
is  all-important.  It  is  highly  probable 
that  it  will  be  immensely  more  important 
that  navigation.  But  if  it  is  important 
to  New  South  Wales,  it  also  is  to  South 
Australia  and  Victoria.  If,  as  I  con- 
tend, there  do  exist  water  conditions  in 
these  three  colonies  in  connexion  with 
which  each  have  an  interest,  and  to  a 
certain  extent  an  equal  interest,  there 
must  be  created,  either  in  regard  to  nav  i 
tion  or  irrigation,  some  equitable  central 
authority  which  can  decide  when  conflict 
arises  upon  the  justice  of  the  case,  accord- 
ing to  all  the  conditions  and  facts  before 
them.  If  we  were  independent  states,  as 
I  ventured  to  point  out  the  other  day, 
we  should  have  the  right,  in  the  event 
of  wrong  or  injustice,  to  resort  to) 
arms.  That  is  an  extremely  undesirable 
thing,  which  I  hope  will  never  happen,  but 
when  honorable  members  talk  about  legal 
rights  between  separate  states,  with  all 
deference  I  say  that  they  are  talking 
absurdity.  There  can  be  no  legal  rights 
between  separate  states,  because  there  is  no 
international  court,  no  tribunal,  to  which 
they  can  refer  a  claim  with  reference 
to  those  legal  rights.  All  the  rights  that 
separate  states  possess  is  the  right  that  is 
contained  in  their  strong  arm ;  if  they  are 
strong  enough  to  maintain  what  is  abso- 
lutely unjust  they  can  do  that.  To  illus- 
trate my  view,  I  will  assume  that  instead 
of  New  South  Wales  being  the  stronger,  as 
it  undoubtedly  is,  it  were  the  weaker  state 
as  compared  with  South  Australia.  I  will 
assume  that  it  proceeded  to  do  something 
which  was  perfectly  correct  and  just,  but 
which  South  Australia  objected  to.  If  they 
were  separate  states,  with  no  other  power 
to  intervene,  South  Australia  could  by 
force  of  arms  demand  that  New  South 
Wales  should  do  what  South  Australia 
desired ;  but  no  one  would  call  that  a 
right  except  the  right '  of  conquest. 
It  is  very  much  in  the  nature  of  the 
right  of  conquest  that  a  claim  is  made 
on  behalf  of  New  South  Wales,  that  is, 
that  it  is  in    the    stronger  position.      It 
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has  never  had  to  fight  for  that  position, 
but  it  is  strong  enough  to  fight  if  neces- 
sary, and  therefore  claims  the  right.  But 
when  New  South  Wales  talks  about  legal 
rights  or  moral  rights  in  that  contention,  I 
venture  to  say  that  it  is  talking  absurdity. 
We  are  here  as  persons  representing  the 
various  states,  eager  to  arrive  at  a  decision 
that  shall  be  friendly  to  start  with,  that 
shall  be  just  and  equitable  in  all  its 
incidence,  having  right  to  stand  upon, 
and  what  we  call  our  national  rights  at 
present.  If  it  happens,  in  the  use  of 
some  of  the  conditions  by  which  we 
find  ourselves  surrounded,  that  one  state 
works  injury  to  another  state,  though 
we  may  be  strong  enough  to  do  it,  it 
is  repugnant  to  every  sense  of  right  and 
justice  to  say  we  shall  do  it.  Taking 
the  illustration  that  I  elicited  from  the 
honorable  member  (Mr.  Wise)  that  there 
does  lie  inherent  in  the  various  states  the 
right  to  dam  up  every  billabong  and  tri- 
butary of  the  Murray  to  such  an  extent  as 
to  leave  it  a  dry  channel,  I  say,  unhesita- 
tingly, it  does  not  exist;  and  that  if  it  were 
exercised  an  appeal  to  the  Imperial  autho- 
rities would  restrain  the  persons  who 
acted  in  pursuance  of  such  a  claim.  They 
would  not  permit  the  colony  of  New  South 
Wales  to  reduce  the  Murray  to  a  dry 
gully.  If  they  would,  what  is  the  position 
of  New  South  Wales  in  connexion  with  it  ? 
When  New  South  Wales  has  more  water 
than  it  wants,  it  will  say  to  South 
Australia — "  Find  a  passage  for  this  water 
to  the  sea."  When  New  South  Wales 
wants  all  the  water,  it  will  say  to 
South  Australia,  without  considering  its 
interests — "  The  river  shall  be  left  dry,  it 
shall  be  of  no  use  to  you  ;  there  shall  be 
no  water  for  you."  Is  that  a  just  or 
equitable  attitude  to  assume  ? 

Mr.  Eeid. — Is  it  not  a  clumsy  cure  for 
that  to  put  irrigation  at  the  mercy  of 
navigation  1 

Mr.  TRENWITH.— I  agree  with  the 
honorable  member,  and  I  never  sought  to 
do  that.  I  never  sought  to  put  one  at 
the  mercy  of  the  other.     As  I  have  said, 


we  are  about  to  create  a  Constitution, 
under  which  we  hope  a  nation  shall 
be  built,  which  will  go  on  developing, 
and  the  necessities  of  which  may  be- 
come such  that  we  can  form  no  concep- 
tion of  them.  If  we  wish  that  to  be  so 
we  should  create  under  the  Constitution 
a  power  to  establish  a  tribunal  which  shall 
deal  equitably  with  the  conditions  which 
shall  arise.  We  should  not  be  guided  by 
anything  we  see  now  as  to  how  disputes 
shall  be  settled,  but  we  should  be  guided 
by  the  exigencies  of  the  various  colonies  at 
the  time  when  the  settlement  is  called  for. 
That  is  all  I  have  ever  contended  for. 
That  is  what,  I  think,  ought  to  be 
done.  The  whole  question  with  regard  to 
the  control  of  the  rivers  in  which  two 
or  more  colonies  are  interested — from  the 
fact  that  they  flow  from  one  to  the 
other,  and  all  the  questions  in  connexion 
therewith,  either  as  to  irrigation  or  navi- 
gation, without  saying  which  shall  be  para- 
mount— should  be  placed  under  federal  con-  1 
trol ;  so  that  in  the  future,  if  conditions 
have  altogether  changed,  if  conflict  of  in- 
terests should  arise,  and  it  should  be 
alleged  that  one  colony  is  acting  in  a  man- 
ner prejudicial  to  the  other  and  unfairly, 
the  federal  tribunal,  constituted  upon  a 
fair  and  right  basis,  and  having  a  number 
of  impartial  persons  upon  it,  should  be 
able  to  say  with  authority  what  is  the 
right  and  equity  of  the  case,  and  what 
should  be  done. 

Mr.  SYMON  (South  Australia).— I  only 
wish  to  interpose  for  one  moment  between 
the  division  and  the  speech  of  my  honor- 
able friend.  And  I  wish  again  to  thank  my 
honorable  friend  (Mr.  Trenwith)  for  his 
very  vigorous  and  very  lucid  exposition  of 
principles  which  appear  to  me  to  be  im- 
possible to  be  controverted.  But  I  do  not 
wish  to  enter  into  these  large  questions 
at  this  particular  moment.  The  whole  of 
the  discussion — a  good  deal  of  which  I 
have  been  exceedingly  sorry  to  listen  to — 
has  proceeded  under  an  entire  misappre- 
hension of  the  position  of  things  under  this 
Constitution.     Honorable   members  seem 
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to  think  that  there  is  something  hid 
somewhere  within  the  four  corners  of  this 
instrument  as  it  now  stands  which  de 
that  navigation  is  to  be  deemed  superior  or 
paramount  to  irrigation.  Thoiv  is  not  one 
siugle  word  from  beginning  to  end  of  this 
Bill,  as  we  now  hold  it  in  our  hands,  which 
can  possibly  be  construed  to  haw  that 
effect.  Now,  that  is  what  I  wish  to  im- 
press on  honorable  members  —  not  one 
single  syllable,  from  beginning  to  end  of 
this  Bill,  which  can  be  construed  to  have 
the  effect  of  making  irrigation  subservient 
to  navigation.  If  we  had  succeeded  in 
introducing  into  this  measure  some  of  the 
amendments  which  have  been  proposed,  in 
which  we  declared  that  the  maintenance 
and  improvement  of  navigation  was  to  be 
a  concern  of  the  Federal  Parliament,  then 
it  would  have  been  a  fair  contention.  We 
could  accompany  that  with  some  words 
which  would  amount  to  a  declaration  that, 
at  least,  irrigation  should  be  placed  upon 
an  equal  footing,  or  even,  if  the  view  of 
my  honorable  friends  and  my  own  view 
were  to  prevail,  that  it  should  be  placed 
on  a  paramount  footing.  But  we  have 
been  defeated  in  our  efforts  in  that  direc- 
tion. Nothing  of  the  sort  has  been  in- 
serted. My  honorable  friend  (Mr.  Reid)  is 
using  what  is  really  a  form  of  words  that 
may  impose  upon,  shall  I  say  the  credulity 
of  some  honorable  members,  in  saying  that 
this  measure,  but  for  his  amendment,  will  | 
throw  upon  the  federal  authority  the  i 
maintenance  of  navigability.  That  posi- 
tion I  entirely  deny.  I  wish  it  did  so, 
but  it  does  not  do  anything  of  the  kind. 

'  The  essence  of  this  Constitution  is  that 
the  trade  and  commerce  between  these 
states  shall  be  free — that  trade  and 
commerce  shall  be  entirely  under  the 
control    and    regulation    of    the    federal 

{  authority.  If  that  is  not  so,  then 
the  sooner  we  disband  this  Convention  the 
better.  It  is  the  foundation  of  the  Federa- 
tion which  we  are  going  to  establish,  and 
the  amendment  of  Mr.  Reid — equally,  I 
am  sorry  to  say,  the  amendment  of  Mr. 
Wise — is  to  derogate  from  that  great 
{Mr.  Symon. 


principle,  to  cut  it  down,  and  to  say  that 
the  Federal  Parliament  shall  not  have  the 
control  of  trade  and  commerce  if  the  ques- 
tion of  irrigation  comes  into  play.  That  is 
the  position.  That  is  what  this  amendment 
means.  There  can  be  no  doubt  about  it. 
It  is  either  tying  the  hands  of  the  Federal 
Parliament  in  this  connexion,  or  it  is 
tying  the  hands  of  the  Judiciary,  which  .] 
has  got  to  determine  the  question.  I  do 
beseech  honorable  members  to  look  at  the 
clauses  of  this  Bill  that  we  are  now  con- 
sidering, and  if  they  do  so  they  will  see 
that  the  view  which  I  am  submitting  is 
the  correct  one — that  the  governing  words 
of  sub-section  (1),  under  which  the  Fede- 
ral Judiciary  is,  in  the  last  resort,  to  have 
the  power  of  dealing  out  justice  between 
the  various  states,  are  "the  maintenance  of 
trade  and  commerce."  A  few  minutes  ago 
Mr.  Isaacs  cited  a  case  following  on  the 
lines  of  the  case  cited  the  other  day,  with 
the  principles  of  which  I  entirely  agree, 
but  there  never  has  been  a  case 
decided,  and  I  do  not  believe  that 
any  case  will  be  decided,  in  which  a 
court  having  jurisdiction  in  such  matters 
will  declare  a  dam  or  a  river  or  anything 
of  that  kind  an  obstruction  under  such 
conditions  as  exist  in  Australia,  without 
taking  into  consideration  the  claims  of 
irrigation  as  part  of  the  national  interests. 

Mr.  Isaacs. — Does  the  honorable  mem- 
ber mean  a  dam  in  the  river  itself  ? 

Mr.  SYMON. — What  I  mean,  is  such  a 
dam  or  weir  as  I  can  only  conceive  pos- 
sible, away  up,  as  Mr.  Trenwith  said,  on 
one  of  the  far-off  billabongs,  tributaries, 
or  rivulets  that  may  run  into  the  river. 

Mr.  Peacock. — Do  you  think  that  the 
people  of  Australia  will  consent  to  allow 
this  matter'  to  rest  on  the  decisions  of 
courts  of  the  United  States  1 

Mr.  SYMON. — No  ;  my  honorable  friend 
(Mr.  Isaacs)  wishes  the  decision  of  this 
Convention  to  rest  on  them. 

Mr.  Isaacs. — No,  I  want  to  make 
things  clear  ;  I  want  to  make  it  perfectly 
clear  that  irrigation  shall  be  the  first 
consideration. 
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Mr.  SYMON. — There  is  not  a  decision  in 
the  United  States  or  anywhere  else  in  this 
universe  which  can  be  used  as  an  argu- 
ment to  show  that  the  claims  of  irrigation 
will  be  subordinated  in  the  consideration 
of  the  tribunal  which  has  got  to  decide 
the  matter.  Why,  all  these  things  are 
new.  We  all  admit  that  we  are  living  in 
a  country  the  conditions  of  which  are  not 
to  be  paralleled  anywhere  else.  And  does 
any  honorable  member  tell  me — I  will 
take  an  extreme  case  —  that  if  a  diver- 
sion were  made  of  the  lower  course  of,  I 
will  not  say  the  Darling  —  because  that 
is  very  debatable  — but  of  the  River 
Murray  between  where  it  first  forms  the 
boundary  of  New  South  Wales  and  Vic- 
toria, and  where  it  enters  South  Australia 
— does  any  honorable  member  tell  me 
that  if  there  was  a  connexion  made  to 
divert  the  whole  of  the  waters  of  that 
stream,  it  would  not  be  a  matter  for  the 
Federal  Parliament  to  deal  with  and  to 
stop — that  it  would  not  be  a  just  thing 
to  stop  1  My  honorable  friends  on  either 
side  will  not  say  for  a  moment  that  that  is 
a  matter  that  ought  not  to  be  prevented. 
It  is  only  when  you  come  to  take  the 
opposite  case  of  the  billabongs,  tributaries, 
and  rivulets  in  far  distant  parts  of  New 
South  Wales  that  opposition  to  doing  so 
can  be  raised,  even  theoretically.  If  a 
canal  were  cut  to  take  away  all  the  water  of 
the  river,  no  one  will  deny  that  there  should 
be  some  power — the  power  of  the  Federal 
Judiciary,  if  you  like — to  interfere  with  and 
put  a  stop  to  it.  You  can  put  any  case  of 
a  state,  you  can  build  up  an  argument  by 
those  oft- reiterated  declarations  of  Mr. 
Reid — "You  want  to  take  away  from 
us  something  we  have  got" — declarations 
which  we  are  sick  and  tired  of  hearing ; 
but  that  is  not  the  kind  of  argument  to 
address  to  us.  What  we  have  to  see  is 
whether  there  is  anything  in  this  Consti- 
tution on  which  the  alarms  of  my  honor- 
able friend  the  Premier  of  New  South 
Wales  can  possibly  rest.  We  say  that 
there  is  nothing  in  this  Bill  for  them  to 
rest  on.  Therefore,  the  insertion  of  this 
[38] 


amendment  would  be — I  -won't  say  a 
gratuitous  insult  to,  but  a  gratuitous 
interference  with,  the  rights  of  South 
Australia.  It  is  unnecessary.  You  have 
beaten  us.  We  have  been  defeated  in  our 
endeavour  to  put  in  a  paramount  way 
this  question  of  the  navigability  of  the 
rivers.  You  have  beaten  us  all  along  the  I 
line,  but  now  you  want  to  humiliate  us. 

Mr.  Reid. — It  is  too  bad  for  you  to  say 
such  a  thing. 

Mr.  SYMON.— It  is  not  too  bad  for  me 
to  make  such  a  statement.  My  honorable 
friend  has  made  declarations  and  appeals 
here  which  were  much  more  too  bad.  If  you 
can  justify  this  amendment,  if  you  can  say 
there  is  something  in  this  Constitution 
which  creates  a  paramount  claim  on  the 
Federal  Parliament,  in  relation  to  naviga- 
tion, I  will  agree  to  the  insertion  of  this 
amendment.  I  cannot  make  a  fairer  pro- 
mise. 

Mr.  Wise. — If  you  will  show  me  that  it 
is  perfectly  clear  that  the  Bill  does  not  do 
so,  I  will  consent  to  leave  out  the  amend- 
ment. 

Mr.  Howe. — We  had  better  adjourn  and 
let  you  lawyers  fight  it  out. 

Mr.  SYMON. — It  is  a  matter  for  every- 
body's consideration.  It  is  not  at  all  a 
lawyer's  question. 

Mr.  Reid. — If  it  were  a  lawyer's  ques- 
tion, you  would  say — "  I  am  not  without 
doubt  that  this  opinion  may  be  over- 
ruled." 

Mr.  SYMON. — I  am  sure  my  honorable 
friend  will  acquit  me  of  having  suggested 
at  any  time  that  he  is  influenced  by  the 
tricks  of  politics,  and  it  is  not  unnatural 
for  him  to  declare  that  he  is  here  as  the 
special  guardian  of  the  rights  of  New 
South  Wales.  We  also  are  here  as  special 
guardians  of  the  rights  of  South  Australia, 
and  I  tell  my  honorable  friend,  as  em- 
phatically as  he  has  told  us,  that  I  do  not 
think  we  could  go  back  to  South  Australia, 
if  this  amendment  is  put  in,  and  vindicate 
our  position  in  reference  to  these  waters. 
In    saying    that    I    make   no   threats.     I 
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never  have  made  any  threats.  My  desire 
is  to  help  to  advance  the  cause  of  federa- 
tion, but  I  venture  to  tell  honorable  mem- 
bers that  the  position  will  be  a  most 
difficult  one  for  us  if  this  amendment  is 
carried,  and  I  sincerely  hope  that  it  will 
be  rejected. 

Mr.  BARTON  (New  South  Wales).— 
There  can  be  no  division,  I  understand, 
this  afternoon,  because  a  number  of  hon- 
orable members  have  gone  away  under- 
standing that  there  shall  be  no  division  ; 
and  it  has  been  represented  to  me  that 
there  are  reasons  why  the  Convention 
should  adjourn  at  four  o'clock. 

Mr.  Howe. — Sine  die  ? 

Mr.  BARTON.— I  do  not  think  so.  I 
think  we  shall  get  through  our  difficulties 
without  very  many  scars  being  inflicted 
upon  any  one.  I  now  beg  to  move,  sir,  that 
you  report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  four 
o'clock,  until  Monday,  7th  February. 


MONDAY,  7th  FEBRUARY,  1898. 


Paper  on  Control  of  Rivers— Leave  of  Absence— Com- 
monwealth of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

CONTROL  OF  RIVERS. 
Mr.  BARTON  (New  South  Wales).— A 
question  arose  the  other  day  about  some 
notes  by  Mr.  Inglis  Clark,  of  Tasmania, 
upon  the  proposal  to  provide  in  the  Con- 
stitution for  the  regulation  and  the  use 
of  the  waters  of  the  River  Murray  and  its 
tributaries.  A  copy  of  the  paper  has,  I 
find,  been  sent  to  one  or  two  other  gentle- 
men besides  myself,  and  these  is  a  general 
desire  expressed  by  honorable  members 
that  they  should  have  an  opportunity  of 
reading  it.  I  take  it  that  there  would  be 
no  objection  to  my  laying  it  on  the  table, 
{Mr.  Symon. 


and  moving,  as  I  now  do,  that  it  be 
printed. 

The  motion  was  agreed  to. 

LEAVE  OF  ABSENCE. 

Sir  GEORGE  TURNER  (Victoria) 
moved — 

That  the  standing  orders  be  suspended  to 
enable  a  motion  to  be  submitted  granting  fur- 
ther leave  of  absence  to  Mr.  Brunker. 

The  motion  was  agreed  to. 

Sir  GEORGE  TURNER  (Victoria) 
moved — 

That  leave  of  absence  for  a  further  period 
of  seven  days  be  granted  to  Mr.  Brunker, 
on  account  of  illness. 

The  motion  was  agreed  to. 

COMMONWEALTH     OF    AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  Friday,  4th 
February)  was  resumed  on  clause  52 
(Powers  of  the  Parliament),  and  on  Mr. 
Reid's  amendment  for  the  addition  of  the 
following  words  : — 

But  no  state  or  citizen  shall  be  prevented 
from  using  any  of  such  water  for  purposes  of 
irrigation  or  water  conservation. 

Mr.  REID  (New  South  Wales).— I  have 
thought  this  matter  over  during  the  inter- 
val, and  I  propose  to  amend  the  amend- 
ment. I  do  not  intend  to  formally  move 
bhe  amendment  now,  because  some  other 
honorable  member  may  have  some  sugges- 
tion to  make  as  to  the  form  it  should  take. 
I  will  simply  now  intimate  that  I  propose 
to  omit  the  words  "or  citizen,"  with  a 
view  to  inserting,  after  the  word  "using," 
the  words  "or  authorizing  the  use."  The 
amendment  will  then  read  : — 

But  no  state  shall  be  prevented  from  using  or 
authorizing  the  use  of  any  such  water  for  pur- 
poses of  irrigation  or  water  conservation. 

The  effect  of  this  would  be  that  the  mat- 
ter would  be  placed  under  state  authority, 
and  that  the  state  would  be  directly 
responsible  for  any  action   of  this   kind. 
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I  should  have  no  objection  to  add  to  the 
sub-section  the  following  words  : — 

Subject  to  any  right  to  the  use  of  any  portion 
of  such  water  for  the  same  purposes  by  any 
other  state. 

This  would  make  it  perfectly  clear  that 
we  do  not  wish  to  take  anything  beyond 
that  which  we  actually  possess. 

Mr.  BARTON  (New  South  Wales).— 
Since  Mr.  Reid  proposed  his  first  amend- 
ment I  have  given  anxious  consideration 
to  this  question.  I  think  that  no  honor- 
able member  here  is  likely  to  accuse  me  of 
paltering  with  any  subject  that  we  have  to 
deal  with,  or  of  doing  anything  which  is 
inconsistent  with  any  pronounced  declara- 
tion I  have  made.  I  do  not  intend  to  be 
guilty  of  any  such  conduct  on  this  occa- 
sion. I  find  that  a  difficulty  has 
arisen,  and  arisen  largely  by  my  own 
fault,  because  it  was  partly  my  fault 
that  the  amendment  of  Mr.  Glynn 
was  accepted,  out  of  which  seems 
to  have  sprung  the  two  propositions  by 
Mr.  Reid  and  Mr.  Wise,  which  are  now 
practically  before  the  Convention.  I  take 
it  that  if  the  declaratory  amendment  pro- 
posed by  Mr.  Glynn  had  not  been  passed, 
there  might  have  been  no  necessity  for 
either  of  the  two  propositions  which  are 
really  now  appended  to  it,  more  by  way  of 
limitation  than  anything  else.  I  have 
expressed  myself  very  strongly  upon  the 
question  of  placing  reliance  on  sub-section 
(1),  relating  to  the  regulation  of  trade 
and  commerce,  and  I  intend  to  quote  some 
short  passages  in  order  that  I  may  make 
my  attitude  very  clear.  I  find  that  on  the 
2nd  of  February  I  said  this  : — 

Every  member  of  the  Convention  to  whom  I 
have  spoken  knows  very  well  the  stand  which 
I  have  taken  in  favour  of  the  striking  out  of 
this  sub-section,  and  the  maintenance  of  sub- 
section (1)  in  its  integrity.  That  is  what 
I  have  always  affirmed,  and  what  I  have 
spoken  in  support  of  since  the  beginning 
of  this  Convention.  The  stand  which  I  have 
taken  is  no  new  stand.  Many  honorable  mem- 
bers are  aware  that  at  the  conference  which 
took  place  on  the  day  of  the  public  holiday,  a 
little  while  ago,  I  expressed  my  opinion  upon 
the  subject  plainly. 


I  think  it  only  fair  that  I  should  read 
these  passages  shortly,  because  I  intend 
that  there  shall  be  no  escape  by  myself 
from  the  position  in  which  I  stand  with 
regard  to  the  sub-section  relating  to  trade 
and  commerce.     I  also  said — 

My  position  has  been  from  the  first,  and  I 
think,  notwithstanding  anything  that  has 
passed,  honorable  members  will  say  that  I 
have  maintained  it  with  perfect  honesty,  that 
the  sub-section  relating  to  trade  and  commerce 
is  the  most  federal  provision  that  we  can  adopt, 
and  that  we  should  strike  out  all  other  sub- 
sections which  may  seem  to  restrict  or  limit  it. 
That  is  the  true  federal  position.  An  impor- 
tant suggestion  has  now  been  made,  and  perhaps 
Mr.  Glynn's  amendment  might  be  improved 
if  some  such  words  as  these  were  added,  "so  as 
not  to  restrict  the  powers  conferred  by  sub- 
section (1)." 

That  is  not  the  amendment  that  was 
carried  on  Friday. 

But,  in  any  case,  I  hold  that  there  should  be 
no  sub-section  beyond  sub-section  (1),  and  that 
that  would  best  conserve  the  interests  of  all  of 
us.  Still,  I  think,  although  this  matter  has 
been  very  fully  debated,  that  there  might  be  an 
adjournment,  as  we  might  find  from  the  multi- 
tude of  propositions  that  have  been  submitted 
that  some  arrangement  could  be  come  to  that 
would  satisfy  the  Convention  generally.  For 
myself,  I  am  not  very  hopeful  of  that.  I  am 
more  hopeful  that  the  decision  come  to  will  be 
that  sub-section  (1)  is  sufficient  for  all  of  us. 

I  need  not  multiply  quotations  of  that 
kind.  I  mention  this  in  order  to  show 
that  I  did  maintain  a  definite  position, 
which  I  think  I  ought  not  to  depart  from. 
I  wish  to  put  also  on  the  other  side  of 
the  question  the  fact  that,  in  taking 
up  that  position,  I  have  spoken  strongly 
against  any  surrender  by  any  province, 
at  any  rate  by  New  South  Wales,  of  its 
right  to  deal  with  water  conservation  and 
irrigation  by  the  application  and  use  of 
the  waters  within  its  own  territory.  In 
saying  that  I  must  lay  it  down  plainly 
that  it  must  be  taken  in  connexion  with 
what  I  have  said  with  regard  to  the  right 
of  navigation  under  the  sub-section  relating 
to  trade  and  commerce.  I  have  contended 
that  the  right  of  navigation  is  one  which 
we  cannot  deny  the  Federation,  and  that 
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we  must  grant  it,  so  far  as  the  sub-sec- 
tion relating  to  trade  and  commerce  does 
grant  it.  I  pointed  out  that  it  is  not 
necessary  to  make  any  express  mention  of 
the  rights  of  irrigation  and  water  conser- 
vation in  this  Bill,  because  those  rights 
are  conserved  by  clause  99,  under  the 
powers  reserved  by  the  state.  The  pro- 
vincial right  of  dealing  with  water  con- 
servation and  irrigation  is  therefore  re- 
tained to  the  full  extent  compatible  with 
the  allowance  to  the  Commonwealth  of  the 
right  of  preserving  navigation.  I  have 
maintained  also  that  that  power  should  be 
unrestricted,  that  is  to  say,  that  no  river 
which  forms  a  highway  of  the  Common- 
wealth should  be  excepted  from  its  opera- 
tion. I  need  not  refer  honorable  members 
to  authorities  upon  the  subject  of  the  extent 
of  the  power  of  navigation  legislation  over 
the  rivers  of  the  Commonwealth  ;  but,  in- 
asmuch as  Mr.  Higgins  the  other  day  ex- 
pressed a  doubt  as  to  whether  these  powers 
were  as  extensive  as  I  stated  them  to  be, 
I  should  like  to  refer  him  to  one  or  two 
cases  mentioned  in  Baker's  Annotated 
Constitution  of  the  United  States,  which 
carry  the  proposition  to  the  full  length. 
One  of  these  is  the  case  of  Escanaba 
Transportation  Company  v.  Chicago,  which 
is  mentioned  on  page  22  of  this  book, 
paragraph  No.  28.  The  others  are  in 
paragraphs  29  and  30. 

Mr.  Isaacs. — Would  the  quotations 
be  too  long  to  read  % 

Mr.  BARTON.— Perhaps  I  had  better 
read  them.  The  first  is  as  follows,  and  is 
with  regard  to  the  case  Escanaba  Trans- 
portation Company  v.  Chicago,  107 
United  States,  678  : — 

The  Chicago  River  and  its  branches,  notwith- 
standing the  fact  of  its  being  wholly  within  the 
state  of  Illinois,  must  be  deemed  navigable 
waters  of  the  United  States,  over  which  Congress, 
under  this  clause,  may  exercise  control  to  the 
extent  necessary  to  preserve  and  improve  the  free 
navigation  thereof.  But,  in  the  absence  of 
congressional  legislation,  the  courts  will  not 
interfere  with  reasonable  state  regulations  over 
that  river  within  the  limits  of  the  city  of 
Chicago. 

[Mr.  Barton. 


The  next  to  that  is  the  case  of  Miller  v. 
The  Mayor  of  New  York: — 

Navigation  being  a  branch  of  commerce, 
Congress  has  the  control  of  all  navigable  rivers 
between  the  states,  or  connecting  with  the 
ocean,  so  as  to  preserve  and  protect  free  naviga- 
tion. As  a  corollary  of  this,  Congress  has  the 
paramount  right  to  conclusively  determine  what 
shall  be  deemed,  so  far  as  commerce  is  con- 
cerned, an  obstruction  thereto. 

The  other  case  I  mentioned  is  similar  in 
statement  to  that  case  : — 

A  bridge  constructed  in  accordance  with  the 
legislation  of  both  the  state  and  Federal  Go- 
vernments must  be  deemed  a  lawful  structure  ; 
and  it  cannot  therefore  be  treated  as  a  public 
nuisance  nor  be  subject  to  complaint  before  the 
courts.  By  "navigable  waters  of  the  United 
States  "  are  meant  such  as  are  navigable  in  fact, 
and  which  by  themselves  or  their  connexions 
with  other  waters  form  a  continuous  channel 
for  commerce  with  other  nations  or  among  the 
states. 

That,  I  take  it,  includes  every  navigable 
river  of  the  United  States,  and  would 
include  every  navigable  river  of  the  Com- 
monwealth. I  need  not  read  any  more 
decisions — others  go  to  the  same  length.  I 
merely  wanted  to  justify  my  position  that 
in  granting  the  power  of  legislation  by 
way  of  regulation  of  trade  and  commerce, 
we  are  granting  power,  if  we  make  no 
restriction  on  it,  to  regulate  with  regard 
to  free  navigation  in  the  carrying  out 
of  free-trade  and  intercourse  throughout 
the  Commonwealth,  with  respect  to  all 
rivers,  although  they  may  be  wholly 
within  a  state  or  communicate  with 
other  states  by  way  of  the  ocean,  wrhich  is 
the  channel  of  communication,  so  that 
the  navigation  is  continuous  between  one 
state  and  the  other 

Mr.  Isaacs. — Would  the  learned  mem- 
ber mind  my  stating  what  our  difficulty 
is? 

Mr.  BARTON.— No. 

Mr.  Isaacs. — Apart  from  the  doubt 
wrhich  some  of  us  possess  as  to  whether 
the  same  rule  would  be  followed  here  as 
in  the  United  States,  our  difficulty  is  this: 
Suppose  the  Federal  Parliament  legislates 
for    navigation    in    such    a   way  that  it 
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requires  a  large  body  of  the  water,  and  sup- 
pose the  state  legislates  as  to  irrigation 
whereby  it  requires  a  portion  of  the  same 
water — which  would  prevail  ? 

Mr.  BARTON.— As  my  honorable 
friend  (Mr.  Wise)  mentions,  if  Mr.  Clark 
is  right  in  the  memorandum  he  has  sent 
over,  in  which  he  cites  authorities,  that  is 
a  difficulty  which  could  be  settled  if  it 
arose  between  the  Commonwealth  and  the 
states  by  the  FederalHigh  Court. 

Mr.  Isaacs.- — Mr.  Clark's  reference, 
whether  it  is  right  or  whether  it  is  wrong, 
does  not  touch  the  point.  It  does  not  say 
whether  the  Federal  Parliament  will  over- 
ride the  state  Legislature. 

Mr.  BARTON.— The  Federal  Parlia- 
ment, I  take  it,  would  be  entitled  to  exer- 
cise the  right  of  legislation  on  the  subject 
of  free  navigation  to  such  an  extent  as  to 
make  that  navigation  equal  to  that  which 
it  is  authorized  to  do,  that  is  to  say,  to 
keep  open  free-trade  and  intercourse  be- 
tween parts  of  the  Commonwealth  for 
commerce.  That  being  so,  it  could  deal 
with  anything  done  under  a  law  of  the 
state  which  was  an  obstruction  to  the 
navigation,  when  once  the  Commonwealth 
had  legislated  on  the  subject  to  that  ex- 
tent. 

Mr.  Isaacs. — And  therefore  it  could 
override  it. 

Mr.  BARTON.— And  therefore,  to  that 
extent,  it  could  override  the  state  legisla- 
tion. 

Mr.  Isaacs. — That  is  our  difficulty. 

Mr.  BARTON.— That,  I  take  it,  is  the 
law,  and  my  position  all  along  has  been 
that  inasmuch  as  this  power  of  navigation 
is  a  federal  power,  that  inasmuch  as  we 
are  not  making  intercolonial  free-trade  a 
reality,  but  are  leaving  this  power  to 
be  so  exclusive  as  will  enable  the 
Commonwealth  to  make  intercolonial 
free-trade  perfectly  effectual — feeling  that 
we  are  not  acting  in  a  truly  federal 
character  unless  we  do  that,  I  have  been 
prepared  to  go  as  far  as  that.  I  have  not 
come  here  to-day  to  say  that  I  depart  from 
that  position.     Now,  there  is  this  also  to 


be  remembered  by  those  who  have  any  very 
great  hesitation  about  the  extent  of  this 
power  which  is  to  be  granted  to  the  Com- 
monwealth. It  is  simply  a  power  of  legis- 
lation, and  it  is  a  power  of  concurrent  legis- 
lation ;  in  other  words,  it  is  plain  that  the 
state  can,  not  only  carry  on  these  works 
of  water  conservation  and  irrigation — the 
power  to  do  it  is  actually  reserved  to  it  by 
clause  99 — but  it  can  legislate  for  and 
regulate  the  navigation  of  any  water 
within  that  state  up  to  the  point  at  which 
the  legislation  of  the  Commonwealth 
comes  in,  if  it  ever  does  legislate.  It  is 
purely  optional  to  the  Commonwealth 
whether  it  will  exercise  the  power  or  not ; 
and  if  the  Federal  Parliament,  in  which  all 
the  states  will  be  represented,  finds  it  to 
the  interest  of  the  Commonwealth  that 
they  should  not  legislate,  or,  to  put  it 
more  plainly,  finds  it  to  the  interest  of 
the  Commonwealth  that  the  conservation 
and  use  of  water  should  continue  to  go 
to  the  extent  to  which  they  have  gone, 
and  should  be  allowed  even  to  progress 
if  they  find  that  by  doing  that  they  are 
best  exercising  their  duty,  and  that  the 
navigation  of  the  rivers  is  then  sufficiently 
provided  for,  it  is  perfectly  open  to  Par- 
liament to  decline  to  legislate  upon  the 
subject,  or  to  legislate  only  to  that  extent 
which  it  thinks  is  absolutely  and  impera- 
tively necessary.  And  this  is  where  I 
think,  at  any  rate  out-of-doors,  some  con- 
fusion arises.  It  seems  often  to  be  ima- 
gined that  by  placing  in  clause  52  of 
the  Constitution  a  power,  the  Constitution 
itself  will  have  legislated  on  the  subject. 
The  Constitution,  of  course,  does  nothing 
of  that  kind  ;  it  simply  confers  a  power  for 
use.  That  is  a  matter  well  known  to 
most  of  us  if  not  to  all  of  us,  but  it  does 
not  seem  always  to  be  correctly  appreci- 
ated out-of-doors. 

Mr.  Reid. — All  powers  intended  for  use. 

Mr.  BARTON.— Yes,  but  the  policy  of 
the  Commonwealth  is  for  the  people  of  the 
Commonwealth  as  represented  in  their 
Legislature  to  determine.  Whether  it  is 
a    politic   thing    at  a  particular  time  to 
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exercise  any  of  these  powers  is  a  question 
not  for  us  but  for  the  Commonwealth  itself 
to  determine.  I  take  this  to  be  the  position : 
So  far  as  this  free  option  of  the  Common- 
wealth goes,  so  far  as  it  is  unfettered,  it  is 
held  even  in  America  to  have  power  in  cer- 
tain circumstances  to  override  the  Ili^rh 
Court;  for  that  is  practically  what  it 
amounts  to.  In  the  case  of  Pennsyl- 
vania against  Wheeling  Bridge  Co.,  which 
I  know  is  familiar  to  my  learned  friend 
(Mr.  Isaacs) — 

The  Supreme  Court  of  the  United  States,  by 
decree  thereof,  declared  a  bridge  crossing  the 
River  Ohio  an  obstruction  to  navigation  and 
directed  its  removal.  Afterwards  Congress, 
by  an  Act,  declared  the  bridge  to  be  a  lawful 
structure,  "  anything  in  the  laws  of  the  United 
States  to  the  contrary  notwithstanding. " 

So  that  you  have  first  a  decree  of  the 
Supreme  Court,  which  would  be  equivalent 
to  a  decree  of  the  High  Court  here,  and 
next  an  Act  of  Congress  declaring  this 
bridge  to  be  lawful.  It  was  apparently 
a  state  structure  which  the  Supreme 
Court  declared  to  be  a  hindrance  to 
navigation,  and  Congress  itself,  acting  for 
the  people,  declared  the  bridge  to  be  a 
lawful  structure. 

Mr.  Solomon. — Did  they  override  the 
decision  of  the  High  Court  ? 

Mr.  BARTON.— They  declared  the 
bridge  to  be  a  lawful  structure,  anything 
in  the  laws  of  the  United  States  to  the 
contrary  notwithstanding. 

Mr.  Solomon. — Was  the  decision  over- 
ridden % 

Mr.  BARTON.— It  went  again  before 
the  Supreme  Court,  and  that  court  held — 

That  while  Congress  cannot  annul  a  judgment 
of  court  upon  private  rights  of  parties,  it  can 
so  annul  a  judgment  founded  on  the  unlawful 
interference  with  the  enjoyment  of  a  public 
right,  which  is  subject  to  congressional  regula- 
tion. In  this  case  it  is  an  exercise  of  the  power 
to  regulate  commerce. 

That  is  to  say,  such  a  right  as  the  right  of 
navigation.  In  this  case  it  is  an 'exercise 
of  the  power  to  regulate  commerce.  I  think 
that  is  a  case  of  some  importance,  because 
[Mr,  Barton 


it  shows  how  much  or  how  little,  according 
to  its  own  good  judgment  and  policy,  the 
Parliament  of  the  Commonwealth  may  do 
in  respect  to  the  exercise  of  a  power  of 
this  kind.  It  shows  that  it  may  do  as 
little  as  it  likes.  It  shows  also  that 
Parliament  may  declare  what  would  other- 
wise be  an  obstruction  to  the  navigation, 
and  would,  therefore,  be  an  illegal  struc- 
ture— it  shows  that  the  Parliament  of  the 
Commonwealth,  notwithstanding  that  they 
have  power  to  regulate  trade  and  com- 
merce, and,  therefore,  navigation  is  placed 
in  its  hands,  can  declare  that  to  be  lawful 
and  save  it  from  destruction. 

Mr.  Symon. — That  shows  that  they  will 
take  into  consideration  as  against  naviga- 
tion other  matters  of  public  importance. 

Mr.  BARTON.— That  is  just  what  I  was 
going  to  say.  It  shows  that  the  Parlia- 
ment of  the  Commonwealth  can  do  here 
as  the  Congress  has  done  in  America — 
that  it  can  consider  the  position  of  affairs, 
and  if  it  finds  it  not  politic  to  act  in  the 
exercise  of  a  power  of  this  kind  at  any 
time,  or  if,  on  the  other  hand,  it  finds  that 
things  have  been  done  under  a  state  law 
which  it  would  be  impolitic  or  wrong  to 
remove  or  destroy,  it  is  open  to  the  Par- 
liament of  the  Commonwealth  not  only  to 
legislate  on  the  subject,  but  actively  to 
legislate  for  the  protection  of  that  state 
structure,  which  many  people  think  would 
be  doomed  to  destruction  under  this 
power  of  the  regulation  of  trade  and 
commerce.  I  mention  this  case  because 
it  seems  to  me  to  throw  a  very  strong 
light  on  the  position.  It  prevents 
any  one  of  us  from  regarding  this  par- 
ticular right  to  preserve  navigation  as 
the  bugbear  which  it  has  been  held  up  to 
be.  There  is  nothing  to  be  afraid  of  in 
it,  simply  because  it  will  be  exercised  or 
not  at  the  will  of  the  Parliament,  which 
will  contain,  as  this  Convention  contains, 
representatives  of  every  state. 

Mr.  Wise. — And,  as  Mr.  Clark's  memo- 
randum shows,  if  any  state  was  injured  by 
the  legislation  of  another  state,  it  could  f 
sue  in  the  Supreme  Court  for  redress. 
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Mr.  BARTON.— That  is  quite  so.  Any 
state  which  has  a  legal  right  to  maintain 
the  navigation  can  complain  and  implead 
the  Commonwealth,  if  necessary,  for  the 
purpose  of  maintaining  that  right. 

Mr.  Wise.  —  And  the  other  state, 
too. 

Mr.  BARTON.— If  it  arises  between 
two  states  or  between  a  state  and  the 
Commonwealth  the  position  is  exactly  the 
same.  That  being  as  far  as  we  can  judge 
the  legal  position  in  this  matter,  what  is 
there  to  be  afraid  of  in  merely  maintain- 
ing the  trade  and  commerce  sub-section  ? 
What  I  suggest  to  this  committee  is  that 
we  may  have  made  a  mistake  in  hastily 
acceding  to  Mr.  Glynn's  proposition — 
that  the  whole  of  this  difficulty  may 
be  settled  if  some  guarantee  is  given 
that  upon  reconsideration  or  recommittal 
Mr.  Glynn's  amendment  will  be  struck 
out. 

Sir  George  Turner. — What  difference 
would  that  make  supposing  that  your  law 
is  correct  1 

Mr.  BARTON.— I  will  tell  my  right 
honorable  friend  in  a  moment.  I  would 
suggest  that,  upon  that  understanding 
with  Mr.  Glynn,  it  would  be  quite  just  and 
a  fair  settlement  of  the  difficulty  if  Mr. 
Reid  and  Mr.  Wise  did  not  proceed  with 
their  amendments. 

Mr.  Solomon. — What  about  Dr.  Quick's 
notice  to  move  for  the  recommittal  of  the 
Bill  to  re-insert  sub-section  (31)  as  it  was 
before  with  a  slight  alteration  ? 

Mr.  BARTON.— That,  of  course,  con- 
flicts with  the  position  I  have  held  from 
the  beginning.  I  am  against  all  these 
sub-sections,  any  one  of  which  might  be 
\ restrictive.  lam  in  favour  of  the  right 
to  regulate  trade  and  commerce  without  it 
being  restricted,  because  I  am  not  afraid 
of  the  Parliament  which  will  exercise  that 
|  right,  and  because  I  am  confident  that, 
in  doing  so,  it  will  have  due  regard  to 
those  interests  of  water  conservation  and 
irrigation  which  exist,  and  which  may 
then   be   actually   more   important    than 


they  are  now.  Now,  let  us  look  at  the 
amendment  of  Mr.  Glynn.  It  reads  as 
follows : — 

For  the  purposes  of  sub-section  (1),  waters 
shall  be  deemed  navigable  for  trade  and 
commerce  which  either  by  themselves  or  in 
connexion  with  other  waters  are  navigable 
permanently  or  intermittently  for  trade  and 
commerce  with  other  nations  or  among  the 
several  states. 

Now,  it  may  be  that  that  is  nothing  more 
than  a  definition  of  what  the  Federal 
High  Court  might  determine  when  asked 
the  question  as  to  whether  a  river  is 
navigable.  What  I  suggest  to  'the 
committee  is  that  matters  of  that  kind 
should  be  left,  as  they  have  been 
left  elsewhere,  to  the  determination  of 
the  High  Court — that,  having  appointed 
the  High  Court  as_ah  arbiter,  we  should 
leave  it  free  and  open  to  that  body  to 
decide  upon  the  evidence  before  it  whether 
a  river  is  or  is  not  navigable.  If  we  do 
that  we  shall  be  acting  in  the  spirit  with 
which  we  have  treated  the  constitution  of 
the  High  Court  from  the  beginning ;  if  we 
do  that  we  are  not  running  any  danger 
or  any  risk  whatever,  but  we  shall  have 
created  a  federal  power  to  regulate 
trade  and  commerce.  We  shall  have 
created  a  federal  authority  to  interpret 
that  power,  and  that  will  be  a  power  which 
can  deal  with  rivers  that  are  navigable  in 
fact,  and  that  question  is  a  fitting  one  for 
the  determination  of  the  High  Court.  But^ 
if  my  honorable  friend's  amendment  is 
retained,  it  will  to  a  considerable  extent 
alter  the  situation.  I  must  confess  that 
if  his  amendment  were  allowed  to  remain 
where  it  is  all  of  us  would  have  to  con- 
sider our  position,  and  one  would  have 
to  consider  whether  a  proposition  such  as 
that  of  Mr.  Reid  or  that  of  Mr.  Wise 
would  not  have  to  be  assented  to,  because 
the  definition  put  in  here  by  Mr.  Glynn's 
amendment  alters  the  position,  as  it  takes 
the  matter  practically  out  of  the  hands 
of  the  High  Court  and  substitutes  for  that 
power  a  declaration  in  the  Constitution. 
That  is  to  say,  it  is  practically  a  direction 
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to  the  High  Court,  instead  of  the  High 
Court  being  left  to  be  the  arbiter. 

Mr.  Holder. — It  does  not  go  any  fur- 
ther in  the  declaration  of  the  policy. 

Mr.  BARTON. — It  may  not ;  I  am  not 
quarrelling  with  this  amendment  on  that 
ground  at  all ;  but  I  say  that  we  who  held, 
and  hold  still,  that  matters  should  be  left 
to  the  operation  of  sub-section  (l)and  that 
powerful  clause  99,  which  protects  and 
preserves  the  rights  of  the  several  states, 
find  that  position  somewhat  altered  by 
this  amendment,  because  the  arbiter  which 
was  to  decide  the  question  of  the  regula- 
tion of  trade  and  commerce,  being  the 
High  Court,  is  directed  by  this  declaration 
of  the  honorable  member's  (Mr.  Glynn)  in 
a  way  in  which  we,  who  spoke  upon  that 
subject,  did  not  contemplate  at  the  time. 
As  I  said  before,  I  take  some  blame  to 
myself  for  this,  because  if  I  had  reflected 
upon  the  effect  of  the  amendment  I 
would  have  voted  against  it.  When  I  say 
that  an  amendment  like  that  causes  a 
reconsideration  of  the  position,  and  may 
cause  some  honorable  members  to  consider 
whether  they  will  not  vote  for  the  amend- 
ment proposed  by  the  Right  Hon.  Mr. 
Reid  or  the  honorable  member  (Mr.  Wise), 
I  do  not  say  that  by  way  of  recom- 
mending that  any  of  us  should  be  put  in 
that  position,  because  I  am  quite  content 
myself  to  do  without  any  of  these  amend- 
ments if  this  declaration  is  taken  out  of 
the  Constitution,  and  I  think  that  would 
afford  a  reasonable  settlement  of  the  diffi- 
culty. What  is  the  effect  of  these  amend- 
ments? I  do  not  think,  on  reading  them 
carefully,  that  either  of  them  is  so  very 
menacing  as  some  of  my  friends  from 
South  Australia  seem  to  think.  If  the 
legal  gentlemen  in  that  representation  will 
consider  them  as  being  simply  provisos 
to  the  amendment  of  the  honorable  mem- 
ber (Mr.  Glynn),  my  honorable  friends  will 
see  that  their  effect  is  principally  in  limi- 
tation of  the  declaration  that  the  honor- 
able member  (Mr.  Glynn)  has  put  in. 

Mr.  Solomon. — Limitation,  or  nulli- 
fication. 

[Mr.  Barton. 


Mr.  BARTON.— That  is  a  question  of 
construction,  and  I  was  just  about  to 
apply  myself  to  that.  The  whole  effect  of 
the  sub-section  proposed  by  the  honorable 
member  (Mr.  Glynn)  is  to  declare  what  is 
to  be  navigable  water  for  trade  and  com- 
merce, in  order  that  under  sub-section  (1) 
the  Parliament  may  legislate  with  regard 
to  that  water  if  it  is  navigable.  Very 
well,  this  is  a  proviso  upon  it,  and  a 
statement  that  no  state  shall  be  pre- 
vented from  using,  or  authorizing  the  use 
of,  any  such  water  for  irrigation  and  water 
conservation.  With  the  addendum  that 
is  proposed,  that  may  not  be  so  formidable 
as  some  honorable  members  suppose. 
For  this  reason :  That  if  you  read  it  as 
a  proviso  to  the  amendment  of  the  honor- 
able member  (Mr.  Glynn),  the  question 
arises  whether  the  use  there  spoken  of 
must  not  be  the  reasonable  use.  The 
amendment  of  the  honorable  member  (Mr. 
Wise)  says — "  Nothing  in  the  Constitution 
shall  affect  the  exclusive  right  of  each 
state  to  legislate  upon  subjects  of 
water  conservation  and  irrigation  within 
its  own  territory."  I  take  that  amend- 
ment not  to  go  a  jot  further  than  clause 
99.  I  do  not  think  it  has  any  more  effect 
than  that  if  it  is  deemed  necessary  in  the 
interests  of  one  colony,  and  if  another 
colony  thinking  its  interests  will  not  be 
damaged  by  it  chooses  to  assent  to  an 
amendment  of  that  kind,  it  may  possibly 
be  that  such  an  amendment  should  be  put 
in  the  Constitution.  I  do  not  think  it 
would  improve  the  drafting  of  the  Consti- 
tution or  the  sense  of  it;  but  the  citizen — 
who  is  often  called  the  man  in  the  street — 
might  be  able  to  understand  the  matter 
better. 

Mr.  Isaacs. — Exclusive  would  not  affect 
the  question  as  to  which  should  prevail. 

Mr.  BARTON.— Not  a  bit.  It  is  simply 
exclusive  qud  the  state,  and  clause  99 
preserves  every  exclusive  power  that  every 
state  has,  and  every  concurrent  power  that 
every  state  has,  except  to  the  extent  that 
a  power  may  either  be  given  expressly  by 
the   Constitution   or   under  some    power 
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given  by  the  Constitution  to  the  Com- 
monwealth, there  might  be  some  effect  in 
limiting  the  state  law.  Nothing  can  go 
further  than  that :  so  I  take  it  that  the 
amendment  of  the  honorable  member  (Mr. 
Wise),  like  that  of  the  honorable  member 
(Mr.  Giynn),  is  declaratory,  and  I  am  not 
quite  sure  if  the  amendment  of  the  Right 
Hon.  Mr.  Reid  is  not  also  declaratory. 
What  is  objected  to  by  my  South  Austra- 
lian friends  is  this.  They  say — "You 
defeated  us  on  sub-section  (1);  you  have 
been  against  putting  in  any  of  the 
sub-sections  which  we  have  put  for- 
ward, and  which  others  have  put  forward, 
in  a  very  friendly  spirit ;  you  wish  now  by 
these  amendments  to  put  something  in 
the  Constitution  which,  after  we  have  been 
defeated,  will  have  the  effect  of  humiliating 
us."  I  do  not  know  how  far  that  may  go 
in  South  Australia,  because  I  really  believe 
the  common  sense  of  the  people  in  that 
province    would    not   take    them  to  that 

-  extent,  and  induce  them  to  think  their 
representatives  have  been  humiliated.  I 
must  say  for  them  that  no  representatives 
of  any  state  could  have  made  a  more  per- 
tinacious or  courageous  stand  than  they 
have,  but  the  whole  question  seems  to  boil 
itself  down  to  this.  There  is  not  much 
more  of  importance  in  any  of  these  amend- 
ments than  there  is  in  the  trade  and  com- 
merce clause.  Are  we  to  put  them  in 
with   the    risk,    as    we   are    told   by   our 

/  friends  from  South  Australia,  of  offending 
their  people  and  of  causing  a  prejudice 
against  this  Constitution,  or  are  we  to 
refrain  from  these  amendments  ?  I  should 
like  to  be  understood  by  the  Convention, 
that  if  I  take  this  stand,  that  I  adhere  to 
the  trade  and  commerce  clause  without 
any  sub-sections,  it  is  on  the  understand- 
ing that  my  honorable  friends  from  South 
Australia  shall  consent  to  the  amendment  of 
the  honorable  member  (Mr.  Glynn),  in  which 
case  I  shall  not  vote  for  the  amendments 
of  the  Right  Hon.  Mr.  Reid  and  the  hon- 
orable member  (Mr.  Wise).  But  what  I 
say  must  be  taken  with  full  faith  and 
understanding,  because  I  do  not  want  to 


have  any  discussion  afterwards  as  to  the 
meaning  of  it. 

Mr.  O'Connor.— That  is  to  be  the  final 
settlement  ? 

Mr.  BARTON.— Yes.     I  hope  this  pro- 
posal of  mine  will  be  accepted. 

Mr.  Glynn. — There  must  be  two  parties 
to  a  settlement. 

Mr.  BARTON.— Yes;  that  is  why  I 
think  this  proposal  of  mine  should  be  con- 
sidered. I  only  want  to  say  a  few  words 
more.  It  must  be  recollected  by  the  Con- 
vention that  there  is  a  public  in  New 
South  Wales  to  consider  as  well  as  a  pub- 
lic in  South  Australia.  We  must  have 
regard  to  the  public  feeling  in  each  of  our 
states  in  what  we  do.  I  believe  that  if 
you  leave  this  trade  and  commerce  sec- 
tion unimpeded,  the  people  of  New  South  i 
Wales  will  see  that  their  rights  as  to 
water  conservation  and  irrigation  are  pre- 
served, except  to  the  extent  that  anything 
may  be  declared  under  Commonwealth 
legislation  an  obstruction  to  navigation. 
They  will  see  that  the  power  of  naviga- 
tion is  federal,  and  they  will  consent, 
knowing  that  the  whole  Commonwealth 
is  treated  alike,  and  that  the  rivers  of 
New  South  Wales  are  not  singled  out  for 
exceptional  treatment.  I  believe  that  will 
be  a  great  factor  in  obtaining  the  consent 
of  the  people  of  New  South  Wales.  I 
think  I  can  appeal  to  the  honorable 
member  (Sir  Joseph  Abbott),  who  is 
intimately  acquainted  with  the  dis- 
trict, to  say  that  the  people  of  that 
district,  who  are  supposed  to  be  so  very 
much  concerned,  will  not  have  any  objec- 
tion to  the  power  of  legislation  with  regard 
to  navigation  being  exercised  for  the  bene- 
fit of  the  settlers  in  that  district  to  any 
extent  to  which  it  is  likely  to  be  exercised. 
Let  us  not  magnify  this  difficulty.  It  is  a 
difficulty  with  regard  to  public  opinion, 
but  it  is  a  difficulty  that  events  will 
diminish.  I  pointed  out  the  other  day — and 
I  am  only  mentioning  it  now  for  the  pur- 
pose of  fortifying  the  position  I  take  up 
— that  this  resort  to  legislation  for  the 
purpose    of    opening   and    keeping   open 
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navigation  is  a  power  that  not  only  will  be 
sparingly  exercised  in  view  of  the  rights 
of  the  various  states,  but  it  is  a  power  that 
will  become  unnecessary  to  exercise  as 
years  go  by,  and  as  traction  by  land,  with 
the  conveyance  always  open — traction 
which  is  so  very  different  from  the  inter- 
mittent condition  of  some  of  these  rivers — 
as  traction  by  Land  assumes  the  importance 
which  it  will  under  the  Commonwealth, 
when  it  becomes  as  cheap  as  we  know  it 
is  becoming  daily.  Because  we  know  this, 
that  the  navigation  of  these  rivers  will 
be  largely  superseded  by  railways,  which, 
even  following  the  general  run  of  the 
rivers  themselves,  will  in  various  direc- 
tions cut  .down  the  distance  by  two-thirds. 
We  may  be  sure  that  the  Parliament  of 
the  Commonwealth  will  be  quite  as  much 
alive  as  we  are  to  the  fact  that,  as  naviga- 
tion becomes  superseded,  the  likelihood  of 
the  use  of  these  rivers  will  be  more  in  the 
direction  of  water  conservation  and  irriga- 
tion. Then  we  have  nothing  to  fear  from 
the  Federal  Parliament  having  power  to 
develop  trade  and  commerce,  and  from  the 
development  of  events  in  future,  because 
that  power  of  regulating  navigation  and 
trade  and  commerce  will  become  less  neces- 
sary, and  those  who  are  so  anxious  about 
irrigation  will  find  that  their  fears  of  its  be- 
ing hampered,  or  that  the  right  of  irrigation 
will  be  impaired  as  time  goes  on,  were  per- 
fectly groundless.  That  is  the  remark  with 
which  I  wish  to  conclude.  I  do  hope,  with- 
out wasting  further  words  or  attempting  to 
make  an  oratorical  speech,  my  friends  from 
South  Australia  will  see  the  justice  of  the 
position  I  have  endeavoured  to  define,  and 
that  they  will  consent  to  leave  the  matter 
as  I  propose,  so  that  the  amendment  of 
the  honorable  member  (Mr.  Glynn)  and 
the  qualifications  of  it  proposed  by  the 
Right  Hon.  Mr.  Keid  and  the  honorable 
member  (Mr.  Wise)  may  alike  disappear, 
and  that  the  federal  power  may  be  left  in 
possession  of  the  instrument  to  preserve 
navigation,  which  we  know  they  will  not 
exercise  to  an  improper  or  dangerous 
extent  to  the  states,  while  the  states  will 
[Mr.  Bartor 


have  in  this  very  Constitution  their  right 
to  irrigation  preserved  by  the  operation 
of  one  of  the  strongest  clauses  in  it. 

Mr.  WISE  (New  South  Wales).— 
I  should  like  to  say,  in  answer  to  the 
appeal  of  the  honorable  member  (Mr. 
Barton),  that  I  entirely  concur  in  the  views 
expressed  by  him.  Having  had  an  oppor- 
tunity since  the  adjournment  of  looking 
into  this  matter  more  carefully  than  before, 
I  am  satisfied  that  the  fears  expressed,  and 
which  I  gave  expression  to  on  Friday,  as 
to  the  position  in  which  New  South  Wales 
might  be  placed  by  trusting  entirely  to 
the  power  to  regulate  trade  and  commerce 
conferred  by  sub-section  (1)  were  ground- 
less. It  seems  to  me  that  the  fears  expressed 
by  the  representatives  of  South  Australia 
were  equally  groundless.  Therefore,  if 
the  representatives  of  South  Australia  will 
take  the  course  suggested  by  the  honorable 
member  (Mr.  Barton),  and  if  the  honorable 
member  (Mr.  Glynn)  will  withdraw  his 
amendment,  or  consent  to  have  his  amend- 
ment negatived  on  the  recommittal  of  the 
clause,  I  will  be  most  happy  to  withdraw 
my  amendment,  and  trust  to  the  clause  as 
it  stands.  I  should  like  to  call  the  atten- 
tion of  the  committee  to  a  passage  from 
a  paper  by  Mr.  A.  I.  Clark,  now  laid  on 
the  table,  but  not  yet  printed.  My  excuse 
for  reading  it  is  that  it  cannot  be  printed 
in  time  to  influence  the  division  on  this 
matter.  He  points  out  that  the  mere 
fact  of  constituting  this  Commonwealth 
brings  all  the  several  states  into  union 
as  constituent  parts  of  one  nation.  There- 
fore, any  act  upon  the  part  of  any  Legis- 
lature, which,  if  the  states  were  separate, 
would  be  ground  for  national  complaint, 
or  would  be  likely,  if  they  were  hostile, 
to  lead  to  war — if  the  states  were  inde- 
pendent nations — will  be  a  violation  of 
the  Constitution  of  the  Commonwealth, 
and  will,  therefore,  be  a  matter  for  redress 
by  the  Supreme  Court  of  the  Common- 
wealth. The  whole  fear  that  has  been 
expressed  on  both  sides  is  that  one  state 
by  internal  legislation  might  injure  the 
citizens  of  another. 
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Sir  George  Turner. — Would  not  that 
redress  be  by  means  of  some  existing  legal 
right? 

Mr.  WISE. — I  apprehend  that  no 
state  can  even  pass  an  Act  of  Parliament 
without  a  legal  right  to  do  so.  Any  Act 
of  Parliament  passed  will  be  an  assertion 
of  a  legal  right,  and  the  only  question 
remaining  is  whether  if  a  state,  in  the  pre- 
sent condition  of  isolation  of  the  states, 
should  pass  an  Act  of  Parliament  which 
injures  the  citizens  of  a  neighbouring 
state,  that  Act  would  be  allowed  to  have 
force.  I  will  read  what  Mr.  Clark  says  to 
put  the  matter  beyond  a  doubt : — 

Whenever  several  independent  states  enter 
into  a  federal  union  such  as  that  which  is  con- 
stituted by  the  United  States  of  America,  and 
which  is  contemplated  by  the  Draft  Bill  to  con- 
stitute the  Commonwealth  of  Australia,  the 
federated  states  giyejiputheir^-espective  rights 
to  vindicate  their  claims  and  complaints  against 
one  another  by  war  or  other  act  of  retaliation 
and  aggression,  and  a  federal  system  of  judicial 
tribunals  is  established  to  adjudicate  their  con- 
troversies ;  and  in  every  case  in  which  a  pre- 
viously independent  state  enters  into  a  per- 
manent federal  union  with  previously  separate 
states 

Dr.  Cockburn. — We  are  not  "previously 
separate  states." 

Mr.  WISE. — Not  separate  1  I  wish  we 
were  not. 

Dr.  Cockburn. — No ;  we  are  all  parts 
of  one  empire. 

Mr.  Reid. — I  wish  I  could  think  so 
Avhen  we  send  goods  over  your  border. 
We  find  that  we  are  two  bodies  then. 

Mr.  WISE. — Mr.  Clark's  paper  pro- 
ceeds : — 

•  under  a  Constitution  which  establishes  a  Judi- 
ciary with  power  to.,  adjudicate  controversies 
between  the  several  states,  it  thereby  sub- 
mits the  validity  of  all  its  conduct  which 
affects  the  rights  of  citizens  of  the  other  states 
in  the  Federation  to  the  decision  of  the  Federal 
Judiciary,  which  is  required  to  adjudicate  by 
the  known  and  settled  principles  of  interna- 
tional law  or  municipal  jurisprudence,  as  the 
particular  case  may  demand.  (See  6  Wheaton, 
page  380.) 

Now,  it   will   be   observed   that   in   that 
position  there  is  no  statement  that  all  that 


is  meant  i|  an  actual,  legal  right.  The 
question  is  whether  that  which  is  done 
affects  the  neighbouring  states. 

Sir  George  Turner. — Do  you  admit 
that  the  Federal  Court  will  allow-  South 
Australia  to  have  a  share  of  this  water  % 

Mr.  WISE.— I  say  this  :  That  if  South 
Australia  drained  all  our  water,  whether 
by  opening  the  bar  of  the  Murray  or  by 
establishing  big  irrigation  works,  to  the 
injury  of  the  settlers  in  our  territory,  New 
South  Wales  or  any  settler  within  our 
territory  could  obtain  an  injunction  from 
the  Supreme  Court  to  restrain  her  from 
doing  so;  and  vice  versd. 

Mr.  Glynn. — Is  that  something  new 
conferred  by  the  Constitution  1 

Mr.  Reid. — Yr.u  are  always  after  some 
thing  new. 

Mr.  WISE.— No  ;  it  is  not.  Mr.  Clark 
proceeds — 

The  Draft  Bill  to  constitute  the  Common- 
wealth of  Australia  expressly  provides  that  the 
judicial  power  of  the  Commonwealth  shall  ex- 
tend "  to  all  matters  between  states," 

It  is  not  a  matter  of  rights  ;  I  do  not 
understand  the  meaning  of  rights  at  pre- 
sent. 

and  it  has  been  decided  by  the  Supreme  Cour' 
of  the  United  States  of  America  that,  under  the 
provisions  of  the  Constitution  of  that  country, 
which  extends  the  power  of  the  Federal  Judi- 
ciary to    "  controversies  between   twc  or  more 

states" 

I  will  pause  for  a  moment  on  that 
word  "  controversies."  Controversies  arise 
because  two  persons  assert  conflicting 
rights. 

Mr.  Isaacs. — How  is  it  to  be  deter 
mined  ?  Who  is  to  judge  of  it  as  a  right  1 

Mr.  WISE.— 
one  state  may  file  a  bill  in  equity  against 
another  state  to  determine  the  question  of  a 
disputed  boundary.  {Rhode  Island  v.  Massa- 
chusetts, 12  Peters  657.)  And  if  the  Federal 
Judiciary  of  the  Commonwealth  of  Australia 
will  have  the  like  power  to  determine  a 
question  of  a  disputed  boundary  between  two 
states  it  must,  as  a  logical  sequence,  have  juris- 
diction of  the  question  whether  any  portion  of 
the  territory  within  the  boundary  of  one  state 
is  to  be  deprived  of  all  that  makes  that  territory 
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valuable  by  the  aggressive  legislation  of  another 
state.  The  riparian  rights  of  the  owners  of  land 
abutting  on  the  River  Murray,  in  the  colony  of 
South  Australia,  are  rights  of  property  in  South 
Australia,  and  if  those  rights  shall  be  infringed 
by  any  private  person  or  any  public;  body  pro- 
fessing to  act  under  colour  of  the  authority  of 
an  Act  of  the  Legislature  of  New  South  Wales, 
when  both  colonies  are  constituent  parts  of  the 
Commonwealth  of  Australia,  the  citizens  of  South 
Australia  whose  riparian  right  has  been  violated 
will  have  a  remedy  in  the  federal  courts  of  the 
Commonwealth,  either  for  damages  or  for  a 
writ  of  injunction  to  restrain  the  continuance  of 
the  injury,  or  for  both.  As  a  direct  authority 
Upon  this  point,  I  may  refer  to  the  case  of  the 
Holyohe  Water  Power  Company  v.  Connecticut 
River  Company,  which  was  decided  in  the 
United  States  in  the  year  1884.  (22  Blatch- 
ford,  131.)  In  that  case  the  Legislature  of 
Connecticut  had  authorized  the  Connecticut 
River  Company  to  raise  their  existing  dam 
across  the  river  in  Connecticut  to  improve 
the  navigation,  and  also  maintain  the  water 
Power  of  the  Connecticut  River  Company's 
dam,  which  was  about  16  miles  below  the  dam 
and  factories  belonging  to  the  Holyoke  Water 
Power  Company  in  Massachusetts,  and  the 
Connecticut  River  Company  proposed  to  raise 
its  dam  in  Connecticut  so  high  that  it  would 
cause  a  diminution  in  the  fall  of  the  river  above 
the  dam  for  six  or  seven  months  in  the  year,  to 
the  detriment  of  the  Holyoke  Company,  and  the 
Holyoke  Company  filed  a  bill  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the 
district  of  Connecticut,  praying  for  an  injunc- 
tion restraining  the  Connecticut  River  Com- 
pany from  raising  their  dam  to  the  proposed 
height.  The  court  granted  the  injunction, 
and  the  concluding  portion  of  the  judgment  of 
Shipman,  J.,  runs  as  follows  : — "  The  owner  of 
land  abutting  upon  a  navigable  river  owns 
it  subject  to  the  right  of  the  states  to 
improve  the  navigation  of  the  river,  because 
the  land  is  within  the  governmental  con- 
trol of  the  states ;  but,  it  seems  to  me  that 
the  state  obtains  by  virtue  of  its  govern- 
mental powers  no  right  to  control  over  or 
right  to  injure  land  without  its  jurisdiction. 
Jurisdiction  confers  the  power  and  right  to  in- 
flict consequential  injury,  but  where  no  juris- 
diction exists  the  right  ceases  to  exist.  It  is 
a  recognised  principle  that  the  statutes  of  one 
state  in  regard  to  real  estate  cannot  act  extra- 
territorially.  As  Connecticut  has  no  direct 
jurisdiction  or  control  over  real  estate  situate 
in  another  state,  it  cannot  indirectly,  by  virtue 
of  its  attempted  improvement  of  its  own  navig- 
able waters,  control  or  subject  to  injury  foreign 
[Mr.  Wise. 


real  estate.  If  this  resolution  is  a  bar  to  an 
action  for  any  consequential  injury  to  land  or 
to  rights  connected  with  land  in  Massachusetts, 
Connecticut  is  acting  extra-territorially.  Let 
there  be  a  decree  enjoining  the  defendant 
against  any  further  raising  of  its  present  dams 
to  a  greater  height  than  the  height  occupied  by 
the  respective  portions  of  the  present  struc- 
ture." 

Other  authorities  are  given.  If  I  may 
refer  for  a  moment  to  the  interjection  of 
Sir  George  Turner  that  it  all  proceeds  on 
a  question  of  legal  right,  I  reply  that  I 
fail  to  appreciate  at  present  the  force  of 
that  observation.  What  took  place  is 
this.  One  state — say  Connecticut  —  in 
order  to  improve  the  navigation  for  a 
certain  period  of  its  own  rivers,  granted, 
by  Acts  of  its  own  Legislature,  authority 
to  raise  a  dam.  That  affected  the  power 
to  irrigate  in  a  lower  state,  and  then 
the  lower  state,  by  virtue  of  powers  which 
we  have  conferred  in  precisely  the  same 
terms  upon  the  Federal  Judicature  to  deal 
with  matters  between  states,  brought  an 
action,  the  result  of  which  was  the  deci- 
sion that  Connecticut  could  not  exercise 
jurisdiction  over  its  own  waters  to  the 
injury  of  the  territory  of  a  neighbouring 
state,  the  states  having  come  together  in 
a  Federation. 

Mr.  Isaacs. — Did  Connecticut  destroy 
navigation  1 

Mr.  WISE. — They  simply  made  the 
water  lower  for  manufacturing  purposes  ; 
the  navigation  of  the  river  was  not  af- 
fected. I  see  what  is  passing  in  my  hon- 
orable friend's  mind.  He  is  thinking 
of  the  trade  and  commerce  sub-section. 
The  action  of  Connecticut  did  not  destroy 
navigation  ;  it  only  rendered  the  water  less 
useful  for  the  purposes  of  certain  mills 
lower  down. 

Mr.  Isaacs. — Manufacturing  is  not 
within  the  trade  and  commerce  clause. 

Mr.  WISE. — The  judgment  cited  is 
not  based  upon  that  ground  but  upon 
another  ground  altogether — that  one  state 
cannot,  after  its  entry  into  federation 
with  other  states,  exercise  any  jurisdiction 
to   injure   the   territory  of   neighbouring 
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states  within  their  own  rights.  That  is  to 
say,  that  whereas  the  states  before  the 
federation  had  power  to  legislate  with 
regard  to  their  own  water,  as  we  have 
to-day  or  South  Australia  has,  and  any 
grievance  that  arose  from  the  exercise  of 
that  power  could  only  be  redressed 
by  diplomatic  means  or  by  war,  yet 
once  the  states  come  together  in  a 
federal  union,  any  injury  inflicted  on 
neighbouring  states  by  legislation  is  sub- 
ject to  inquiry  and  redress  at  the  hands  of  ' 
the  Supreme  Court. 

Mr.  Lyne. — Do  you  not  think  that  that 
is  a  reason  for  having  something  definite 
in  the  Constitution,  so  far  as  New  South 
Wales  is  concerned  1 

Mr.  WISE. — I  do  not.  I  am  prepared 
to  trust  the  Federal  Court  to  the  same 
extent  to  which  we  expect  that  the  other 
states  will  trust  the  Federal  Court. 

Sir  Geoege  Tuener.  —  Then  under 
that  South  Australia  will  be  able  to  com- 
plain to  the  Federal  Court  if  New  South 
Wales  so  uses  the  water  as  to  injure  navi- 
gation in  South  Australia! 

Mr.  WISE. — Yes,  and  we  shall  be  able 
to   complain  if   South  Australia  use  the 

'  water  of  the  Murray  in  a  similar  manner. 
The  matter  can  be  safely  left  to  the 
Federal  Court  for  the  rival  claims  to  be 
decided  by  the  only  body  that  can  adjust 
them.  We  cannot  adjust  them  now, 
because  we  have  not  the  data  which  is 
necessary. 

, r     Mr.  Solomon. — Why  not  put  it  definitely 

'  in  the  Constitution  1 

Mr.  WISE. — Because  it  seems  to  me 
that  that  would  restrain  the  hands  of  the 
court,  and  I  am  prepared  to  trust  the 
court  absolutely ;  but  I  am  not  prepared 
to  make  a  definition  now  when  circum- 
stances may  be  changing  from  year  to 
year,  and  when  the  result  may  be  to  lessen 
the  beneficial  power  to  be  exercised  for 
federal  purposes,  and  those  alone,  by  a 
tribunal  of  the  highest  authority.  For 
those  reasons  I  shall  withdraw  my  amend- 
ment. 


Mr.  Isaacs. — It  is  not  the  Supreme 
Court  of  the  United  States  that  is  referred 
to  in  the  decision  you  have  quoted. 

Mr.  WISE. — It  is  a  judgment  by  a 
Federal  Judge. 

Mr.  Isaacs. — That  is  a  different  matter. 

Mr.  WISE. — It  seems  to  me  that  the 
objection  is  an  utterly  fanciful  one. 

Mr.  Isaacs. — You  will  not  find  the  de- 
cision in  any  of  the  text-books  of  the 
United  States. 

Mr.  WISE. — As  the  case  has  not  been 
appealed  from  it  stands  as  law. 

Mr.  Isaacs. — I  do  not  know  that  it  has 
not  been  appealed  from. 

Mr.  WISE. — The  decision  was  given  in 
1884. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  rise  for  two  purposes.  First  of 
all,  I  wish  to  express  the  hope  that  the 
very  reasonable  suggestion — and  I  think 
the  best  suggestion  that  could  be  made — 
of  the  leader  of  the  Convention  (Mr. 
Barton)  will  be  generally  accepted  by 
honorable  members.  It  seems  to  me  that 
we  shall  never  be  likely  to  get  any  pro- 
posal which  will  probably  secure  more 
general  approval.  We  must  recollect  that 
Mr.  Barton  has  adhered  to  his  position 
throughout,  and  has  since  we  last  met  had 
time  to  reconsider  the  matter ;  and  he  now, 
for  the  second  or  third  time,  recommends 
the  committee  to  leave  the  whole  question 
to  the  operation  of  the  trade  and  com- 
merce sub- section.  But  I  have  another 
object  in  rising,  and  that  is  to  express 
the  hope  that  we  shall  not  have  an- 
other week's  debate  upon  this  question. 
I  do  not  think  that  any  one  even  amongst 
those  who  are  most  interested  can  say  that 
the  members  of  this  Convention  have  not 
listened  most  patiently  to  the  whole  of  ^ 
last  week's  debate.  But  I  really  think 
there  is  a  limit  to  forbearance,  even  on 
the  part  of  those  who  are  most  anxious  to 
listen  to  the  words  of  wisdom  which  come 
from  honorable  members.  I  have  taken 
the  trouble  to  find  out  the  number  of 
times    some    honorable     members     have 
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spoken  in  the  course  of  the  debate  on 
this  question. 

Mr.  Symon. — Do  not  go  into  statistics — 
refer  the  point  to  the  Finance  Committee. 

Sir  JOHN  FORREST.— At  any  rate, 
from  the  number  of  times  some  honorable 
members  have  spoken,  they  should  have  been 
able  to  place  their  views  distinctly  before 
the  Convention.  My  honorable  and  learned 
friend  who  interrupts  has  spoken  seven- 
teen times  upon  this  question — I  do  not 
refer  to  interjections,  but  to  long  speeches, 
made  with  a  pile  of  notes  before  him  on 
each  occasion.  Seventeen  times  has  the 
honorable  and  learned  gentleman  tried  to 
teach  us  the  merits  of  his  case  !  My  hon- 
orable and  learned  friend  (Mr.  Glynn)  is 
only  two  points  behind  him,  having  spoken 
fifteen  times,  whilst  my  honorable  and 
learned  friend  the  Attorney- General  of  Vic- 
toria has  spoken  thirteen  times.  My  hon- 
orable friend  (Mr.  Higgins)  has  spoken 
twelve  times.  I  think  that  these  hon- 
orable gentlemen  should  feel  satisfied 
that  they  have  placed  the  matter  before 
us  to  the  best  of  their  ability  and  know- 
ledge. There  cannot  really  be  anything  in 
their  minds  in  regard  to  this  question  the 
benefit  of  which  they  have  not  given  us. 
Of  course,  I  recognise  the  importance  of 
the  subject,  but  I  think  that  I  should 
hesitate  before  placing  my  views  before 
any  assembly  in  seventeen  set  speeches,  no 
matter  how  important  the  subject.  On 
one  day  I  think  the  honorable  and  learned 
member  (Mr.  Symon)  gave  us  no  fewer 
than  ten  speeches;  perhaps  he  is  prepared 
to  give  us  ten  more  to-day.  I  believe  that 
this  question  can  be  summed  up  in  a  very 
few  words.  If  the  views  of  New  South 
Wales  are  correctly  expressed  by  one  of 
the  leading  journals  this  morning,  they 
are  reasonable  and  should  meet  with  the 
approval  of  even  the  people  of  South 
Australia.  What  I  understand  that  New 
South  Wales  is  willing  to  admit  is  that  the 
entire  and  absolute  control  of  the  Murray 
to  the  Victorian  border  should  be  surren- 
dered to  the  Federal  Parliament,  and  that 
the  question  whether  the  water  of  its 
[Sir  John  Forrest. 


tributary  streams  is  being  unduly  used 
for  the  purposes  of  irrigation  should  be 
left  to  the  High  Court. 

Mr.  Solomon. — They  will  not  put  that 
into  the  Constitution. 

Sir  JOHN  FORREST.— The  representa- 
tives of  South  Australia  had  the  control  of 
the  Murray  given  to  them,  but  they  were 
parties  to  the  striking  out  of  the  pro- 
vision. 

Mr.  Solomon. — The  last  portion  of  the 
provision  to  which  the  right  honorable 
gentleman  refers  was  never  in  print. 

Sir  JOHN  FORREST.— The  last  part 
of  it  goes  with  the  first  part.  If  you  give 
up  the  control  of  a  river  you  must  make 
provision  against  interference  with  the 
tributaries  of  that  river.  I  look  upon  the 
Murray  as  a  federal  river,  and  the  only 
river  in  Australia  that  can  really  be  called 
a  federal  river,  and  I  am  willing  that  it 
should  be  under  federal  control,  and  that 
if  any  of  the  colonies — New  South  Wales, 
South  Australia,  or  Victoria — did  any- 
thing to  interfere  with  its  navigation, 
the  High  Court  of  the  Federal  Parlia- 
ment should  have  the  right  to  inter- 
fere. I  am  altogether  in  favour  of  the 
proposal  of  the  leader  of  the  Convention, 
and  I  hope  that  it  will  be  accepted,  be- 
cause it  is  the  only  way  out  of  the 
difficulty.  We  all  remember  the  fable  of  | 
the  dog  and  the  shadow. 

Mr.  Symon, — The  right  honorable  mem- 
ber must  not  quote  constitutional  autho- 
rities. 

Sir  JOHN  FORREST.— In  trying  to 
get  a  little  bit  more  one  sometimes  loses 
what  would  otherwise  be  willingly  granted. 
If  my  honorable  friends  from  South  Aus- 
tralia are  wise  they  will  join  with  the  repre- 
sentatives of  New  South  Wales,  and  with 
all  of  us,  in  coming  to  a  conclusion  wThich 
will  not  leave  any  bitter  sting  behind, 
a  conclusion  expressed  in  general  terms 
which  will  be  applicable  to  all,  and 
one  which  will  enable  them  to  go  back 
to  their  people  and  say — "We  are 
in  the  same  position  as  every  other  state 
in  Australia.     The   trade  and  commerce 
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sub-section  does  not  apply  to  us  in  a  worse 
degree  than  that  in  which  it  applies  to 
any  other  state ;  we  are  ail  on  the  same 
footing."  I  did  not  rise  to  throw  any  new 
light  on  this  question,  because  it  is  impos- 
sible for  me  to  do  so,  but,  having  come 
from  a  distant  colony,  and  haying  been 
here  for  nearly  three  weeks,  the  greater 
portion  of  which  time  has  been  taken 
up  in  discussing  it,  I  think  I  have  a 
right  to  protest,  in  as  friendly  a  spirit  as 
possible,  against  the  prolongation  of  the 
debate.  I  am  sure  we  have  heard  enough 
about  the  matter  now,  and  if  we  can  come 
to  an  amicable  settlement,  which  will  not 
be  unfair  to  any  one,  I  entreat  honorable 
members  to  let  us  do  so. 

Mr.  HOLDER  (South  Australia).— I  am 
glad  that  my  name  does  not  appear  in  the 
list  which  the  right  honorable  member 
(Sir  John  Forrest)  has  just  read.  I 
have  sat  still  for  a  number  of  days 
listening  to  the  numerous  speeches  which 
have  been  delivered,  and  deploring  the  time 
occupied  in  the  discussion,  and  I  should  not 
have  risen  to  speak  this  morning  but  that 
I  think  the  official  position  I  hold  demands 
a  statement  at  my  hands.  This  statement 
I  shall  make  as  short  as  I  can.  I  listened 
with  great  attention  to  the  speech  made 
by  the  leader  of  the  Convention  this 
morning,  and  I  regret  exceedingly  the 
attitude  which  he  has  taken.  It  seems  to 
me  that  he  is  mixing  up  two  matters 
which  have  almost  nothing  in  common, 
and  that  he  is  seeking  to  make,  as  a  con- 
dition of  justice  in  one  case,  the  surrender 
of  that  which  he  admits  is  of  justice 
in  another  case.  The  position  before  the 
Convention  just  now  is  this — if  I  may  use 
one  other  word  of  reply  to  the  remarks 
of  the  right  honorable  member  (Sir  John 
Forrest).  South  Australia  is  content  with 
things  as  they  have  been,  since  some  time 
on  Friday  last,  when,  without  division,  and 
I  think  without  a  single  voice  being  raised 
in  dissent,  the  proposal  of  the  honorable 
member  (Mr.  Glynn)  was  accepted 

Sir  John  Forrest.— It  went  through 
before  we  knew  anything  about  it. 


•I  protested   against   it  at 


Mr.   Lyne. 

the  time. 

Mr.  HOLDER.— I  did  not  hear  a  dis- 
senting voice.  The  amendment  had  been 
in  print  for  some  days,  it  had  been  dis- 
cussed, and,  I  think,  some  of  the  seventeen 
speeches  which  have  been  referred  to 
were  delivered  in  support  of  it,  so  that  the 
Convention  could  not  have  been  taken  by 
surprise.  Since  the  Convention  accepted 
the  amendment,  South  Australia  has  been 
content. 

Mr.  Reid.— The  amendment  was  ac- 
cepted under  the  belief  that  our  amend- 
ment would  be  accepted  too.  That  was 
the  only  ground  upon  which  I  let  it  go. 

Sir  George  Turner.— The  honorable 
member  (Mr.  Lyne)  specially  mentioned 
that. 

Mr.  Reid. — Yes,  my  honorable  colleague 
mentioned  that. 

Mr.  HOLDER.— The  amendment  was 
proposed  to  give  effect  to  a  declaration  of 
policy  which  we  had  from  the  leader  of 
the  Convention  some  days  ago.  He  told 
us  that  the  sub-section  upon  which  he 
relied — that  relating  to  trade  and  com- 
merce— meant  so-and-so,  and  we  were 
content  with  his  assurance.  We  were 
willing  to  accept  the  position  as  he  stated 
it  to  us. 

Mr.  Reid. — You  went  on  fighting  all 
the  same. 

Mr.  HOLDER.— Not  until  something 
happened,  to  which  I  am  about  to  refer. 
Almost  immediately  after  this  explanation 
we  had  speeches  from  the  honorable  mem- 
ber (Mr.  Carruthers)  and  from  the  right 
honorable  member  (Mr.  Reid),  which 
put  an  entirely  different  view  of  the 
case ;  a  view  which  was  supported  to  a 
large  extent  by  the  Attorn ey-G-eneral  of 
Victoria,  and  which  showed  us  that, 
while  the  leader  of  the  Convention 
might  be  of  one  opinion,  these  other 
legal  gentlemen  were  of  another  opinion, 
and  therefore  the  statement  of  the  hon- 
orable and  learned  member  (Mr.  Barton) 
was  not  to  be  accepted  undoubtingly,  be- 
cause of  the   eminent  authorities  in  the 
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Convention  by  whom  it  was  questioned. 
We  therefore  thought  that  wc  had  better 
provide  in  the  Constitution  that  the  pro- 
vision in  respect  to  trade  and  commerce 
should  be  taken  to  mean  what  the  leader 
of   the    Convention    said    it    means,    and 
nothing  else,  instead  of  leaving  it  in  an 
uncertain  condition,  so  that  no  one  could 
say  beforehand   whether  the  decision  of 
the  High  Court  would  be  in  accordance 
with  the  views  of  the  leader  of  the  Conven- 
tion or  in  accordance  with  the  views  of 
the  Premier  of  New  South  Wales.     The 
amendment   proposed   by   the    honorable 
member   (Mr.    Glynn)   went    no   further, 
however,  than  to  declare  that  the  federal 
rights  in  respect  to  trade  and  commerce 
should  extend  not  only  to  rivers  always 
navigable,  but  also  to  rivers  intermittently 
navigable.      The  amendment  went  not  a 
hair's-breadth  beyond  the  declaration  made 
by   the   leader   of    the    Convention,   and 
repeated    by   him    again    this    morning. 
But,   because    we    have    placed    beyond 
doubt  and  question   the  provision   in  re- 
spect to  trade  and  commerce,  is  it  to  be 
said  that   a    large   concesssion  has    been 
made  to  South  Australia  in  respect  to  the 
rights  of  New  South  Wales  in  regard  to 
irrigation  and  water    conservation,  which 
must  be  balanced  by  large  concessions  to 
New  South  Wales  ?     Has  any  concession 
been  made  to  South  Australia  in  regard  to 
water  conservation  and  irrigation  ?    There 
has  been  none.       There  has  been  only  the 
making   clear   of   what   we   all   say   is  a 
federal  provision — the  right  of  the  federal 
authority  to  control  trade  and  commerce 
upon  the  rivers.     I  appeal  to  the  honor- 
able and  learned    members   (Mr.   Deakin 
and   Dr.    Quick),    and    to    other    honor- 
able  members,    not   excluding   the  right 
honorable    member    (Sir   John    Forrest), 
who   in  the  past  have  taken  up  a  posi- 
tion not  unfavorable  to  South  Australia. 
When   South   Australia   was   seeking    to 
have  placed   in  the   Constitution  certain 
provisions  which  made  more  clear  her  right 
to  a  share   of  the  waters  of  the  Darling, 
these   honorable   gentlemen    said     "No." 
[Mr.  Holder. 


The  honorable  and  learned  member  (Mr. 
Deakin)  put  it  very  clearly.     He  said — 
"  I  think  you  are  right,  but  in  spite  of 
that   let   this   stand  upon  the   trade  and 
commerce    sub-section.       Let  us   not   put 
into  the  Constitution  anything  which  will 
give  away  any  of  the  rights  of  New  South 
Wales  at  the  present  juncture."     It  was 
not  that  the  honorable  and  learned  gentle- 
man did  not  believe  in  the  existence  of 
the  rights  of  South  Australia ;  he  coun- 
selled that  course  only  for   the  sake  of 
expediency.     I  ask  these  honorable  gentle- 
men to  take   the   same   position   to-day, 
when  it  is  not  South  Australia  but  New 
South    Wales  who  is    seeking   the  estab- 
lishment  of   rights.      When   every   right 
which  South  Australia  has  asked  for  has 
been  refused     by    the    Convention,    and 
when  upon  the  top  of  these  refusals  New 
South  Wales  is  asking  for  concessions  I  ask 
these  honorable  gentlemen  to  say  to  New 
South  Wales  to-day  what  they  said  to  us 
last  week,  and  to  tell  them— "  No,  you  must 
stand  upon  your  rights  under  the  trade 
and  commerce  sub-section,  and  not  ask  for 
special  rights  in  relation  to  water  conser- 
vation and  irrigation."  If  honorable  gentle- 
men take  that  attitude  to-day,  which  will 
only  be  consistent  with  their  attitude  last 
week,  and  say  to  New  South  Wales,  as  they 
said    to    South    Australia — "Stay    your 
hands,"  I  have  no  fear  but  that  this  in- 
tended encroachment  by  New  South  Wales 
will  be  rejected  by  the  Convention.     Much 
has  been  said  about  the  rights  of  this  case, 
and   I    do    not    w^ant    to    quote  a  num- 
ber of  legal  decisions,  which  may  or  may 
not    have    a    bearing    upon    it.      There 
are   piles  of  books  upon  the  table  which 
have  been  referred  to  by  other  honorable 
gentlemen;   but   how  do   we   know  that 
these  American  decisions,  which  have  been 
quoted  at  such  length  and  with  such  per- 
sistency, have  a  bearing  upon  the  case  1 
How  do  we  know  that  the  Federal  High 
Court  will  take  its  law  from  the  American 
courts  ?     Is  it  not  likely  that  it  will  take 
its  law  from  the   English  courts,  or  more 
probable  still  that   the  Judges  will  say— 
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w  The  conditions  here  are  unlike  the  con- 
ditions prevailing  in  either  America  or 
England;  we  must  make  a  new  law  to 
suit  these  conditions,  instead  of  following 
the  decisions  which  have  been  given  in 
either  England  or  America'"?  That  being 
so,  what  is  the  value  of  these  decisions  1 
They  have  no  weight,  and  I  want  to  dis- 
miss them,  and  to  refer  to  a  point  or 
two  which  I  think  has  been  overlooked. 

Sir  John  Forrest. — Not  at  all. 

Mr.  HOLDER. — I  am  going  to  mention 
two  points  which  I  think  have  been  over- 
looked. For  many  years  Victoria  has 
been  a  great  competitor  with  South  Aus- 
tralia for  the  Darling  trade.  A  large 
amount  of  the  wool  from  what  we  call 
Riverina — the  Upper  Darling — comes  down 
to  Went  worth,  and  then  goes  up  the  Mur- 
ray to  Echuca  for  shipment  to  Melbourne, 
and  a  large  quantity  of  stores  have  gone 
up  by  the  same  route  to  the  Riverina 
country.  I  ask  Victoria,  has  she  all  in  a 
moment  lost  her  interest  in  the  Darling 
trade  ?  Is  it  not  with  her  to-day  a  vital 
matter  ?  Is  she  not  going  to  give  her 
votes  to  help  South  Australia  in  this 
matter  of  maintaining  this  amendment  by 
Mr.  Glynn  to  protect  for  her  as  well  as 
for  South  Australia  the  right  to  a  share  in 
this  Riverina  trade?  Who  developed 
Riverina  1 — Victorians  and  South  Austra- 
lians. To  whom  is  it  important  that  the 
Darling  River  should  be  kept  open  for  the 
Riverina  traffic  ?  It  is  of  importance  to 
the  stock-holders  and  to  the  others  who  are 
resident  in  the  Darling  country,  and  for 
their  sakes — for  the  sake  of  Victoria  quite 
as  much  as  for  the  sake  of  South  Aus- 
tralia— this  amendment  of  Mr.  Glynn's 
should  be  inserted  in  the  Constitution, 
and  should  by  no  means  be  abandoned. 
But  there  is  another  point.  It  is  admitted 
on  several  hands  that  we  all  have  the 
same  rights  to  the  waters  of  the  Murray, 
because  it  ( is  said  those  waters  flow  from 
one  colony  through  another.  Now,  much 
has  been  sought  to  be  made  of  the  fact 
that  in  name  the  Darling  is  purely  a  New 
South  Wales  river.  I  know  that  that  has 
[39] 


influenced  my  honorable  friend  (Sir  John 
Forrest)  very  much,  and  I  want  him  par- 
ticularly to  listen  to  me,  if  he  will,  for  a 
moment  or  two,  while  I  put  a  point  or 
two  which  I  think  he  will  appreciate. 
It  is  said  that  the  Darling  being  wholly 
a  New  South  Wales  river,  practically 
beginning  in  that  colony  and  ending, 
as  far  as  name  goes,  in  New  South 
Wales,  that  colony  should  be  left  free  to 
do  as  she  likes  with  that  river  and  its 
waters.  Now,  what  are  the  facts'?  In 
name  the  River  Darling  ends  just  below 
Wentworth,  but  what  is  to  prevent  South 
Australia  altering  the  name  of  the  Lower 
Murray  to  the  Darling,  if  there  is  so  much 
iii  a  name  %  The  mere  alteration  of  that 
name  would  make  the  Darling,  together 
with  the  Low^er  Murray,  the  main  stream, 
and  we  should  then  have  a  right  to  the 
Darling  waters,  which  to  some  extent  are 
conceded  to  us  now. 

Mr.  Reid. — Then  we  would  call  the 
Darling  the  Murray. 

Mr.  HOLDER.— That  just  brings  me 
to  the  point  I  want  to  make.  I  hoped 
that  I  should  evoke  some  such  interjection 
as  that,  to  show  the  folly  of  being  guided 
by  a  mere  name.  Now,  supposing  I  am  a 
land-owner,  and  have  a  stream  running- 
through  my  land — a  stream  which  begins 
just  outside  one  border  of  my  land  and 
flows  out  through  the  other  border,  into 
another  man's  land — will  my  naming  that 
stream,  so  far  as  it  extends  within  my  own 
borders  by  a  certain  name,  give  me  the 
right  to  the  waters  of  that  stream  ?  Cer- 
tainly not ;  and,  therefore,  the  fact  that 
the  Darling  begins  only  just  beyond  the 
Queensland  border  of  New  South  Wales, 
and  ends,  in  name,  in  New  South  Wales 
does  not  make  it  a  New  South  Wales 
river.  The  question  is,  where  do  the 
waters  flow  to  ?  And  I  say  that  they 
flowr  into  the  channel  of  the  Murray 
River,  and  oftentimes  in  as  great  volume 
as  the  waters  of  the  Murray  itself.  I  have 
often  been  20  or  30  miles  below  the  mouth 
of  the  Darling,  and  I  have  seen  the  waters  of 
the  two  rivers  flowing  together,  side  by  side 
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the  Murray  waters  clear,   coming  from 

the  mountains,  fed  by  the  melting  snows  ; 
the  waters  of  the  Darling  heavily  clouded, 
having  passed  through  the  alluvial  country 
along  its  course,  from  Queensland  down- 
wards. 

Mr.  Gordon. — Yes.  Discoloured  with 
Queensland  mud. 

Mr.  HOLDER.— Yes  ;  I  have  seen  the 
waters  of  the  two  rivers  flowing  side  by 
side,  and  not  mingling  their  courses. 

Mr.  McMillan. — But  which  is  the  main 
stream  there  % 

Mr.  HOLDER. — I  have  seen  the  waters 
of  those  two  rivers  flowing  side  by  side  in 
the  Murray  channel  when  the  mainstream 
has  undoubtedly  been  the  waters  of  the 
Darling.  I  have  seen  that  on  more  occa- 
sions than  one — the  greater  volume  of  the 
water  that  which  came  down  the  Darling, 
and  the  lesser  volume  that  which  came 
down  the  Murray.  With  these  facts 
before  us  it  is  idle  to  pretend  that  the 
mere  cessation  of  the  name  Darling  River 
in  NeAV  South  Wales  cuts  off  from  all 
below  the  borders  of  that  colony  any  right 
to  a  share  of  the  waters  of  the  Darling, 
which  are  so  important  a  factor  in  the 
Lower  Murray.  I  do  not  wish  for  a 
moment  to  make  more  serious  the  serious 
difficulties  in  which  we  find  ourselves 
placed.  I  speak  with  a  very  heavy  sense 
of  responsibility  in  saying  what  I  do.  I 
recognise  the  difficulties  which  prevail  in 
New  South  Wales,  and  particularly  the 
special  difficulty  of  getting  80,000  votes 
in  favour  of  this  Constitution  before  it  can 
be  accepted  in  New  South  Wales ;  but  I 
say  that  this  is  not  the  difficulty  of  New 
South  Wales  only,  but  the  difficulty  of 
every  member  of  this  Convention.  Our 
business  is  to  frame  a  fair  Constitution, 
acceptable  not  only  by  the  people  of  the 
other  colonies,  but  acceptable  also  by  the 
people  of  New  South  Wales,  and  I  ask 
where  is  the  use  of  our  framing  a  Consti- 
tution which  will  be  acceptable  in  the 
other  states,  if  it  is  rejected  in  New 
South  Wales  ?  Therefore,  the  difficulty 
[Mr.  Holder. 


of  Xew  South  Wales  is  the  difficulty  of 
every  one  of  us,  and  what  we  have  all  to 
consider  is  how  we  can  best  remove  that 
difficulty  and  make  possible  the  acceptance 
by  the  people  of  New  South  Wales  of  the 
Constitution  we  shall  frame.  But,  while 
New  South  Wales  has  its  difficulties,  South 
Australia  has  its  difficulties,  too.  For 
many  years  past  the  river  question  has 
involved.  South  Australia  in  very  consider- 
able difficulty  from  many  points  of  view. 
It  is  not  a  question  that  has  sprung  into 
life  and  being  since  this  Convention  began 
to  sit. 

Sir  Joseph  Abbott. — Have  you  not 
made  the  difficulties  without  any  necessity 
up  to  the  present  ? 

Mr.  HOLDER. — I  do  not  know  whether 
the  honorable  member  refers  to  the  pro- 
ceedings of  the  Convention;  I  cannot 
think  he  does. 

Sir  Joseph  Abbott. — I  mean  as  to  the 
navigation  of  the  river.  In  what  way 
have  we  hitherto  interfered  1 

Mr.  HOLDER. — I  am  very  glad  to  say 
that  in  the  past  New  South  Wales  has  not 
interfered  with  the  navigability  of  the 
river,  but  has,  in  fact,  done  a  great  deal 
to  make  it  more  navigable,  although  it 
has,  at  times,  required  a  good  deal  of 
correspondence  to  bring  about  that  result. 

Mr.  Reid. — But  there  were  no  cheques 
in  the  letters  sent  from  Adelaide. 

Sir  Joseph  Abbott. — Nor  would  the 
South  Australian  Government  allow  us 
the  use  of  their  punts. 

Mr.  HOLDER. — I  am  quite  prepared  to 
go  on  with  my  remarks  if  honorable  mem- 
bers will  permit  me.  I  say  that  New  South 
Wales  has,  up  to  the  present,  rendered 
much  assistance  in  maintaining  and  im- 
proving the  navigability  of  the  Darling. 
But  for  whose  sake,  I  should  like  to  know  ? 

Sir  Joseph  Abbott. — For  South  Aus- 
tralia's sake. 

Mr.  HOLDER. —  Sir  Joseph  Abbott 
knows  better  than  any  one  else  in  this 
Convention  that  the  maintenance  of  the 
navigability  of  the  Darling  has  been  the 
one   thing  which   has  made  possible  the 
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continued    occupation     of     the    Darling 
country. 

Sir  Joseph  Abbott. — Quite  so. 

Mr.  Reid. — But  still  that  does  not  alter 
the  fact  that  we  have  not  prejudiced  the 
navigation. 

Mr.  HOLDER— New  South  Wales  has 
behaved  very  well  in  this  matter  in  the 
past,  but  she  will  not  promise  to  behave 
as  well  in  the  future. 

Mr.  Reid. — We  consider  it  an  insult  to 
throw  any  doubt  on  our  intentions. 

Mr.  HOLDER. — I  want  to  dispose  of 
this  matter,  because  it  is  just  off  the  point 
I  desired  to  make.  If  New  South  Wales 
would  simply  prohibit  herself  from  the 
unreasonable  use  of  the  waters  of  the 
Darling,  which  was  all  we  asked  her  to 
do  the  other  day — we  do  not  go  so  far  as 
that  now — we  had  all  been  content  on 
Thursday  last.  But  New  South  Wales 
refuses  to  do  so,  so  that  it  is  the  unreason- 
able use  of  the  waters  of  the  Darling  that 
she  evidently  contemplates,  or  she  would 
not  object  to  be  prohibited  from  that 
unreasonable  use.  I  wish,  however,  to 
refer  to  a  difficulty  that  has  so  long  pre- 
vailed in  South  Australia,  a  difficulty  which 
has  been  the  subject  of  debates  in  Par- 
liament, and  which  we  have  attempted 
to  settle  by  correspondence  with  the 
Governments  concerned,  by  attempted 
intercolonial  conferences,  and  in  many 
other  ways — this  question  of  the  Riverina 
trade.  It  has  been  a  burning  question  in 
South  Australia  for  years,  and  I  do  not 
hesitate  to  say — not  by  way  of  threat,  no- 
thing of  the  kind,  I  should  be  very  loath 
indeed  to  threaten,  to  the  last  extreme  I 
should  refrain  from  using  threats — that  if 
we  go  back  from  this  Convention  with  a 
Constitution  which  contains  in  it  even  the 
implication  of  the  surrender  of  any  of  the 
rights  of  our  people  in  the  Riverina  trade, 
it  is  hopeless  to  think  the  electors  of  South 
Australia  will  accept  such  a  Federal  Con- 
stitution. 

Mr.   Ltne. — What   about   New  South 
Wales  ? 


Mr.  HOLDER.— I  have  already  ad- 
mitted that  it  is  a  serious  difficulty  in 
New  South  Wales  as  well  as  in  South  Aus- 
tralia, and  my  suggestion  to  honorable 
members  is  now — I  ask  them  to  admit 
that  the  difficulty  in  South  Australia  is  as 
much  theirs  as  ours,  and  that  they  should 
be  as  willing  to  help  us  to  get  rid  of  that 
difficulty  as  far  as  our  colon}''  is  concerned 
as  we  are  willing  to  help  them  to  get  rid 
of  it  as  far  as  New  South  Wales  is  con- 
cerned. 

Mr.  Reid. — If  we  will  see  you  through 
your  difficulty,  vid  Mr.  Gtynn's  amend- 
ment, will  you  see  us  through  ours  via 
my  amendment  1 

Mr.  HOLDER.— I  want  to  go  back  on 
the  first  question.  Mr.  Glynn's  amend- 
ment dealt  with  trade  and  commerce  only ; 
now  we  are  dealing  with  quite  another 
question.  The  way  out  of  the  difficulty 
that  I  suggest  is  this — the  Convention  has 
persistently  refused  by  vote  after  vote, 
and  by  increasing  majorities,  to  give 
South  Australia  the  slightest  advantage 
in  the  use  of  these  waters,  and  if  the  Con- 
vention will  say  precisely  the  same  to 
New  South  Wales  the  matter  will  be 
settled.  The  representatives  of  New  South 
Wales  can  then  go  back  to  their  colony 
without  having  surrendered  anything  on 
their  part,  and  we  can  go  back  to  our  colony 
without  having  surrendered  anything  on 
our  part.  We  shall  both  stand  where  we 
were.  It  will  be  a  drawn  battle,  fairly 
fought  on  both  sides,  and  drawn  with 
honour  to  both  sides,  but  without  advan- 
tage to  either  and  without  loss  to  either. 
We  have  come  to  the  point  where  we 
should  not  put  anything  in  the  Constitu- 
tion. The  Convention  has  refused  to  put 
anything  in  for  South  Australia ;  let  it 
also  refuse  to  put  anything  in  for  New 
South  Wales.  Let  us  have  it  a  drawn 
battle,  neither  side  to  triumph  over  the 
other,  neither  to  suffer  an  ignominious 
defeat.  If  the  Convention  will  agree  to 
that  course,  negative  the  amendment  of 
Mr.  Reid,  and,  afterwards,  if  it  is  pro- 
posed, the  amendment  of  Mr.  Wise,  the 


612 


Commonivealth  of 


[7  Feb.,  1898.] 


Australia  Bill. 


Convention  will  take  a  course  which  will 
send  the  delegates  home  enjoying  peace 
with  honour. 

An  Honorable  Member. — Do  you  wish 
the  question  to  be  left  to  the  Federal  Par- 
liament or  the  Judiciary  to  decide  % 

Mr.  HOLDER.— I  am  speaking  of  what 
this  Convention  has  refused  to  give  to 
South  Australia,  and  I  ask  why  should  the 
Convention  give  to  New  South  Wales  what 
it  has  refused  to  give  to  South  Australia  1 
That  is  the  question  I  want  answering.  That 
is  the  question  we  had  before  us  last  week. 
Mr.  Lyne.— What  about  Mr.  Glynn's 
interpretation  of  "navigable  river'"? 

Mr.  HOLDER.— That  does  not  touch 
the  question  of  water  conservation  and 
irrigation.  We  are  simply  by  that  placing 
beyond  dispute  the  interpretation  of  the 
leader  of  the  Convention  of  the  trade  and 
commerce  provision. 

Mr.  Reid. — But  surely  the  leader  of  the 
Convention  is  not  here  to  interpret  the 
Constitution  we  have  not  yet  established. 
Why  don't  you  follow  the  leader  when  it 
does  not  suit  you  1  You  only  follow  him 
when  it  suits  you.  You  have  been  fighting 
against  him  for  a  week. 

Mr.  HOLDER.— If  the  leader  of  the 
Convention  had  disputed  the  force  of  Mr. 
Glynn's  amendment,  there  would  be  some 
force  in  that  interjection ;  but  as  he  did 
not  dispute  it,  but,  on  the  contrary,  as  he 
appeared  to  me  to  agree  to  the  insertion 
of  the  amendment,  I  fail  to  see  where 
that  interjection  comes  in  at  all.  I  am 
sorry  that  the  leader  of  the  Convention 
happens  to  be  out  of  the  chamber  for  a 
moment,  because  I  am  sure  that  he  would 
confirm  my  statement  on  that  point. 
Now,  I  appeal  to  the  Convention  to  look 
first  to  the  difficulty  of  New  South  Wales, 
and  to  place  that  colony  under  no  dis- 
ability; but  I  also  appeal  to  the  Convention 
to  look  next  to  the  difficulty  of  South  Aus- 
tralia, and  to  place  South  Australia  under 
no  disability.  By  that  means  we  should 
leave  this  contest  a  drawn  battle  between 
the  contesting  parties,  and  settle,  once  for 
all,  that   which   both   sides,    and   indeed 

[Mr.  HoPhr 


everybody,  have  admitted  is  a  federal 
question — the  question  of  trade  and  com- 
merce. I  regret  having  taken  up  so  long 
a  time  in  making  these  observations,  but, 
in  view  of  the  interjections,  I  could  not 
occupy  a  shorter  time.  I  ask  the  Conven- 
tion to  remember  that  there  is  not  only  a 
difficulty  to  be  met  in  New  South  Wales, 
but  also  in  South  Australia,  and  I  submit 
that  the  best,  I  think  the  only,  course  is 
to  draw  the  battle  between  the  parties. 

Mr.  SYMON  (South  Australia).— May  I 
respond  for  one  moment  to  the  invitation 
of  Sir  John  Forrest  ?  In  adding  one  more 
— a  very  little  one — to  the  long  list  of 
speeches,  which  he  in  the  solitude  of  his 
Sunday  has  so  industriously  compiled — I 

was  better  occupied  on  Sunday 

Mr.  Reid. — It  was  a  beautiful  sermon. 
Mr.   SYMON. — I  am  quite    unable   to 
check  his  figures,  although,  knowing   his 
reputation  as  a  great  financial  authority,  I 
am  quite  willing  to  believe  them  to  be 
absolutely  correct.     But  I  think  he  does 
himself   injustice  when  he  says  he  does 
not  think  it  possible  for  him  to  throw  any 
further  light  on  this  question,  because  we 
all  feel  that  he  speaks  as  an  oracle  when 
he  gets  up  to  address  the  Convention;  and 
I    am  sure  that  on  a  subject   like   this, 
which  does  not  interest  him,  and  about 
which   he  does  not  profess  to  be  greatly 
concerned,  his  advice  is  all  the  more  valu- 
able.     Now,  sir,  I  rose  simply  to  say  one 
or  two  words  about  the  present  position  of 
this  question.     I  hope  that  my  right  hon- 
orable friend  (Mr.  Reid)  will  feel  himself 
in  a  position  to  withdraw  this  amendment, 
which  may  not  be  very  important  in  itself 
if  the  view  of  the  leader  of  the  Convention 
is  correct,  and  which  may  possibly  be  open 
to    the    interpretation   which    implies    a 
reasonable  use  of  the  waters  for  the  pur- 
poses of  irrigation  by  any  particular  state. 
But  it  is  important  from  this  aspect — that 
it  is  apparently  an  attempt,  in  the  eyes  of 
people  who  may  be  more  or  less  instructed, 
to  take  away  from  South  Australia  some- 
thing which   it  is  declared  in  sub-section 
(1)    that    she    is    entitled   to.     Now,    as 
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Mr.  Holder  has  pointed  out,  that  places 
South  Australia  and  the  South  Australian 
representatives  in  a  position  of  very  great 
difficulty  in  advocating  any  settlement  in 
relation  to  these  rivers.  The  conclusion 
which  I  have  myself  come  to,  on  the 
authorities  which  have  been  referred  to, 
and  upon  the  best  interpretation  which  I 
am  able  to  give  to  this  Constitution  as  it 
now  stands,  is  that  which  I  have  already 
expressed;  that  under  sub-section  (1)  it  will 
be  within  the  power  of  the  Federal  Parlia- 
ment, and  within  the  power  of  the  Federal 
Judiciary,  to  deal  justly  between  both  New 
South  Wales  and  South  Australia  in  rela- 
tion to  these  rivers  in  the  interests  of 
trade  and  commerce.  I  take  that  view 
not  only  as  a  lawyer 

Mr.  Reid. — There  is  no  doubt  about 
that.  In  the  interests  of  trade  and  com- 
merce there  will  be  equality;  but  what 
about  irrigation  1 

Mr.  SYMON. — It  does  not  appear  to 
me,  as  my  right  honorable  friend  says, 
that  there  can  be  any  misunderstanding 
upon  that  point,  even  from  the  view  of  a 
constitutional  lawyer,  or  from  the  view  of 
one  interested  in  the  preservation  of  the 
rights  of  his  state.  I  think  that  what  my 
honorable  friend  (Mr.  Barton)  has  said 
this  morning  puts  it  even  more  clearly 
than  the  position  which  it  occupied  before. 
If  it  is  possible  that  that  state  of  things 
can  happen  in  America  which  occurred  in 
relation  to  the  bridge  over  the  Ohio,  we 
may  have  exactly  the  same  position  of 
things  here.  If  a  weir  or  a  dam  is  con- 
sidered to  be  an  obstruction  to  the  navi- 
gation, and  if  the  Federal  High  Court, 
acting  within  the  rigid  limits  of  the 
Constitution,  could  declare  it  to  be 
an  obstruction,  and  require  its  removal, 
it  would  be  perfectly  competent  for  the 
Federal  Parliament,  in  its  authority  to 
legislate  with  regard  to  the  regulation  of 
trade  and  commerce,  to  declare,  either  by 
a  general  or  a  special  law,  that  it  was 
not  an  obstruction — that  it  was  a  legal 
structure — and  to  that  extent  to  nullify  the 
decree  of  the  High  Court.     That  is  the 


view  I  entertain  with  rega,rd  to  the  effect 
of  the  sub-section.  Now,  Mr.  Glynn  has 
moved  an  amendment  which  I  think  has 
been  greatly  misunderstood.  That  amend- 
ment declares  no  right ;  it  confers  no 
right :  It  simply  amounts  to  a  definition, 
within  the  four  corners  of  the  Constitution, 
of  what  we  all  believe  the  American  autho- 
rities have  decided  a  navigable  river  to  be 
—  what  we  all  believe  the  High  Court  of 
this  Commonwealth  will,  upon  far  stronger 
grounds,  looking  at  the  condition  of 
things  within  this  continent  in  rela- 
tion to  water,  also  decide.  That  is 
the  view  which  I  have  taken  all  along 
about  my  honorable  friend's  amendment. 
It  is  a  desirable  amendment  if  you  wish 
to  lay  down  once  for  all,  within  the  limits 
of  the  Constitution,  what  you  believe  to 
be  the  definition  of  a  navigable  river.  On 
the  other  hand,  it  does  not  carry  the  law 
one  atom  further  than  that  it  would  exist 
without  the  insertion  of  these  words  in 
the  Constitution. 

Mr.  McMillan. — It  might  prove  a 
limitation. 

Mr.  SYMON. — I  was  going  to  point  out, 
a  little  later  on,  that  the  danger  of  every 
definition  where  you  are  dealing  with  the 
interpretation  of  a  Constitution,  which 
you  mean  to  be  elastic,  is  that  it  may 
operate  in  the  future  as  a  limitation.  The 
difference  is  this.  If  we  believe,  as  I  in 
my  conscience  believe,  the  words  of  Mr. 
Glynn's  amendment  to  be  a  reproduction, 
a  concentrated  reproduction,  of  the  law  on 
the  subject  as  we  have  heard  it  expounded 
by  Mr.  Isaacs,  Mr.  Barton,  and  Mr. 
O'Connor,  it  may  be  right  at  this  moment; 
but  you  make  it  irremovable  and  unalter- 
able without  an  amendment  of  the  Con- 
stitution. If,  on  the  other  hand,  you 
leave  it  to  the  Federal  Judiciary, 
which  is  bound  to  expound  the  Con- 
stitution in  an  elastic  fashion  for  the 
interests  of  the  whole  nation  —  the 
general  interests  of  the  entire  Common- 
wealth— you  leave  it  in  a  position  in 
which  it  may  be  adapted  to  the  changing 
requirements  of  the  times.     Now,  on  the 
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one  hand,  I  appeal  to  my  honorable 
friend  (Mr.  Glynn)  whether  there  is  really 
anything  to  be  gained  by  inserting  this 
definition  in  the  Constitution  ?  I  agree 
that  there  is  this  in  the  first  instance  to  be 
gained :  That  you  are  placing  what  we 
think  is  an  interpretation  of  a  navigable 
river,  according  to  the  American  law,  in 
the  Constitution  at  the  present  moment ; 
but,  on  the  other  hand,  you  are  laying 
down  a  hard-and-fast  rule  which  cannot 
be  altered,  and  which  may  lead  us  into 
greater  inconveniences  and  difficulties  in 
the  future.  I  would,  therefore,  ask  my 
honorable  friend  to  reconsider  the  matter. 
I  do  not  ask  him  to  give  it  up  if  he 
thinks  and  believes — and  there  is  no 
doubt  that  he  is  absolutely  sincere  and 
earnest  on  the  question — that  it  will 
be  a  gain  to  have  it  in  as  it  now 
stands,  notwithstanding  the  possibilities  of 
change  in  the  future.  But  I  will  ask  him 
also  to  consider  whether  it  will  not  be 
better  to  leave  it  out  of  the  Constitution, 
apart  altogether  even  from  Mr.  Reid's 
amendment — to  leave  it,  as  we  now 
believe  it  to  be,  the  law,  and  subject,  if 
necessary,  to  the  fluctuations  that  may 
take  place  hereafter. 

Mr.  Glynn. — I  am  not  going  to  let  the 
Federal  Judicial  be  the  legislators. 

Mr.  SYMON.—I  think  my  honorable 
friend,  if  he  will  allow  me  to  say  so, 
is  not  taking  a  very  just  view  of  the  situa- 
tion. The  Federal  Judiciary  never  can  be 
legislators,  but  the  Federal  Parliament.  It 
is  in  the  Federal  Judiciary,  however,  that 
is  reposed  the  obligation  of  interpreting  the 
Constitution;  and  the  point  is,  whether 
we  should  put  into  the  Constitution  a 
provision  which  will  tie  the  hands  of  the 
Federal  Judiciary  from  doing,  perhaps, 
greater  justice  to  us  in  the  future  than 
we  should  obtain  by  inserting  this  rigid 
definition  now.  That  is  the  view  which  I 
take,  and  which  I  ask  my  honorable  friend, 
with  all  earnestness,  to  consider.  If,  by 
inserting  this  in  the  Constitution,  we  gain 
only  a  momentary  certainty,  with  the  pos- 
sibility of  disadvantages  hereafter,  I  think 
[Mr.  Symon. 


the  disadvantages  would  greatly  outweigh 
the  present  benefits,  and  that  it  would  be 
:  for  us  to  have  regard  to  the  future 
of  the  Commonwealth  we  are  creating, 
rather  than  to  the  immediate  need  of  the 
present  moment.  At  the  same  time,  I  do 
not  think  that  my  honorable  friends  from 
New  South  Wales  ought  to  have  put  the 
withdrawal  of  this  amendment  as  a  con- 
dition to  their  withdrawing  from  what  I 
cannot  help  feeling  would  be  a  vicious 
amendment,  and  one  that  would  be  very 
serious  for  us  to  overcome.  I  think  the 
Convention  ought  to  reject  the  amend- 
ment of  Mr.  Reid,  but  if  a  majority  of  the 
Convention,  those  who  are  interested,  and 
those  who  have  been  looking  on  with  a 
view  of  doing  justice  to  both  sides,  con- 
sider that  it  would  be  better  to  relieve  the 
Constitution  of  both,  I,  for  one,  am  pre- 
pared to  take  that  course.  I  think  we 
have  had  enough  discussion  on  this  subject. 
I  agree  with  Sir  John  Forrest  on  that  point, 
but  I  hope  that,  in  spite  of  my  seventeen 
speeches,  I  have  not — at  any  rate  wilfully 
— wantonly  or  needlessly  occupied  the  time 
of  the  Convention.  I  am  sure  that  I  have 
no  desire — I  should  be  the  last — to  post- 
pone for  one  moment  the  completion  of  the 
work  which  we  have  in  hand,  and  if  it  will 
hasten  that  work  and  hasten  the  comple- 
tion of  this  Bill  in  such  a  shape  that  we 
can  disarm  hostility,  and  will  enable  us  to 
take  it  to  our  j)eople  with  a  fair  amount  of 
good-will,  I  am  prepared  to  do  anything 
reasonable  to  accomplish  that  end. 

Sir  GEORGE  TURNER  (Victoria).— I 
have  failed  to  understand  the  position 
taken  up  by  my  honorable  friend  (Mr. 
Wise).  From  what  I  can  gather,  New- 
South  Wales  claims  that  it  has  un- 
questionably a  right  to  the  water  of  the 
Darling,  and  that  South  Australia  has  no 
right  whatever  to  the  use  of  that  water. 

Mr.  Reid. — But  we  are  willing  to  leave 
it  to  the  Federal  Court  to  decide  the  mat- 
ter as  its  own  judgment  determines. 

Sir  GEORGE  TURNER. —That,  of 
course,  does  not  carry  South  Australia  one 
inch  further. 
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Mr.    Reid. — Then  we    must   have   the 
right. 

Sir  GEORGE  TURNER.— If  the  right 
honorable  member  would  do  what  I  would 
like  to  see  him  do  by  way  of  concession — 
give  to  South  Australia  some  little  right 
to  the  use  of  that  water,  or  leave  it  to  the 
Federal  Parliament  to  decide  what  right 
South  Australia  should,  after  the  Federa- 
tion, have  to  the  use  of  the  water,  I  think 
the  whole  difficulty  would  be  solved.  But, 
unfortunately,  my  right  honorable  friend 
will  not  do  that.  He  says— "I  won't  sub- 
mit to  the  jurisdiction  of  the  Federal  Par- 
liament under  any  circumstances  ;"  and  I 
think  that,  in  that  position,  he  is  wrong. 
I  Mr.  Reid. — Is  not  the  Federal  Court  a 
better  tribunal  to  decide  than  the  Federal 
Parliament,  where  there  will  be  politicians 
fighting  ? 

Sir  GEORGE  TURNER.— The  Federal 
Court  will  have  jurisdiction  to  decide 
existing  rights,  but  it  will  have  no  juris- 
diction to  do  what  the  Federal  Parliament 
could,  and  I  think  ought  to,  do — that  is, 
to  do  justice  to  South  Australia,  so  that 
they  should  have  some  use,  some  fair  and 
reasonable  use,  of  this  water,  while  not 
dealing  unjustly  with  the  other  colonies. 
I,  for  one,  although  Victoria  is  vitally 
interested,  would  be  prepared  to  leave  the 
whole  question  of  navigation,  conservation, 
and  irrigation  to  the  decision  of  the  Fede- 
ral Parliament  j  but,  if  we  are  to  leave  it 
to  the  Federal  Court,  the  Federal  Court, 
as  my  right  honorable  friend  knows,  can 
only  deal  with  legal  rights,  and  cannot  do 
what  I  think  ought  to  be  done — justice. 

Mr.  Wise. — My  contention  is  that  each 
colony  has  a  right  to  its  own  water,  but 
that,  after  the  Federation,  neither  colony 
would  be  able  to  exercise  its  right  to  the 
detriment  of  the  other  colony. 

Sir  GEORGE  TURNER.— All  the  rights 
of  each  state  are  preserved  by  the  Consti- 
tution, but  the  honorable  member's  argu- 
ment would  lead  to  the  belief  that,  after 
federation,  the  Federal  Court  would  be  able 
to  so  decide  as  to  prohibit  the  use  in  New 


South  Wales  of  water  for  conservation  and 
irrigation,  if  it  were  detrimental  to  naviga 
tion  in  South  Australia. 

Mr.  Wise. — And  adjust  the  rights  of 
both  parties. 

Sir  GEORGE  TURNER.— We  have 
heard  that  expression  before.  "Adjust 
the  rights  "  means  nothing. 

Mr.  Reid. — It  means  nothing  if  you 
have  not  a  right. 

Sir  GEORGE  TURNER.  — It  means 
nothing  to  the  unfortunate  colony  which, 
it  is  said,  has  not  a  right,  but  which,  in 
my  opinion,  ought  to  have  some  right. 
Mr.  Wise. — To  use  its  own  waters. 
Sir  GEORGE  TURNER.— What  does 
that  concession  amount  to — to  use  the 
waters  falling  in  its  own  colony,  or  to 
use  the  waters  which  New  South  Wales 
thinks  fit  to  leave  to  it  to  use  1 

Mr.  Wise. — It  goes  much  further  than 
that. 

Sir  GEORGE  TURNER.— The  right 
does  not  go  any  further,  and  I  want  the 
Federal  Parliament  to  be  able  to  go  a 
little  further.  That  is  the  reason  why  I 
cannot  follow  the  honorable  member's 
contention.  The  Federal  Court  wTould 
have  no  power  to  give  what  many  of  us, 
in  spite  of  the  risks  we  are  running 
ourselves  in  our  own  colony,  desire 
to  see  South  Australia  get  from  this 
Convention — the  only  place  from  which 
she  can  get  it — and,  therefore,  I  am  at  a 
loss  to  understand  the  bearing  of  the 
argument  of  Mr.  Wise  on  the  difficulties 
which  surround  us  in  connexion  with  this 
matter.  Nowr,  the  leader  of  the  Conven- 
tion has  advised  us  to  rest  entirely  on 
sub-section  (1),  which  deals  with  trade  and 
commerce,  and  he  asks  us  to  expunge  the 
amendment  which  was  inserted  on  the 
motion  of  Mr.  Glynn.  That  amendment 
laid  down  in  the  Constitution  what  we 
had  been  told  by  several  of  our  leading- 
lawyers  was  the  effect  of  the  decisions  in 
America,  but,  as  I  pointed  out  before,  my 
difficulty  is  this — that  while  those  de- 
cisions may  have  been  given  in  America, 
under  the   circumstances  of   America,  it 
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does  not  follow  that,  in  this  country,  our 
court  would  decide  on  the  same  lines. 
Mr.  Symon. — Do  not  you  think  it  would? 
Sir  GEORGE  TURNER.— I  think  it 
ought  to,  and  therefore  I  say  it  is  our 
duty  to  say  that  it  shall.  I  was 
pleased  to  see  the  definition  included  in 
the  clause,  and  I  propose  to  assist  in  re- 
taining that  portion  of  the  clause,  because 
it  simply  puts  into  print  what  we  desire 
,  to  see  carried  out.  It  would  not  be 
Uvise,  in  a  very  large  and  important  subject 
like  this,  to  leave  it  open  to  doubt  how 
the  Federal  High  Court  might  under  our 
circumstances  decide.  It  is  advisable  for 
us  to  say  that  certain  rivers  which  might, 
if  the  English  law  were  followed,  be  held 
to  be  non-navigable,  shall  be  treated 
as  navigable  rivers.  Then  I  am  in  this 
difficulty,  that  if  in  the  Constitution 
we  deal  only  with  questions  of  naviga- 
tion, we  give  navigation  precedence  over 
water  conservation  and  irrigation.  We 
make  it  what  I  may  call  the  dominant 
power,  and  the  Federal  Parliament  in  deal- 
ing with  the  question  will  say  that  what 
they  are  to  keep  in  view  as  being  of 
supreme  importance  is  navigation,  and 
not  water  conservation  or  irrigation. 

Mr.  Symon. — Are  you  going  to  support 
Mr.  Reid's  amendment  ? 

Sir  GEORGE  TURNER.— I  intend  to 
support  it  with  a  certain  variation,  which, 
if  agreed  to,  would,  I  think,  meet  all  the 
difficulty,  but  I  am  afraid  Mr.  Reid  will 
not  be  able  to  see  his  way  to  agree  to  it, 
although  the  alteration  is  slight.  Mr. 
Holder  pointed  out  that  Victoria  is  con- 
cerned to  some  extent  in  the  Darling  trade. 
I  do  not  know  whether  he  was  anxious 
to  induce  us  from  self-interest  to  vote 
in  a  certain  direction,  or  for  what 
reason  he  brought  that  matter  so  pro- 
minently forward.  There  is  no  doubt 
that  Victoria  is  interested  to  a  very 
great  extent  in  having  the  Darling  navi- 
gable at  all  times,  and  by  that  means 
getting  a  considerable  amount  of  trade 
which  might  otherwise  go  elsewhere.  I 
have  said  before,  and  I  repeat  it  now,  that 
[Sir  George  Turner. 


while  we  are  anxious  that  navigation 
should  be  preserved  we  are  more  anxious, 
so  far  as  our  colony  is  concerned,  that 
water  conservation  and  irrigation  should 
be  provided  for.  We  look  upon  that  as 
the  first  consideration  in  the  interest  of 
our  settlers  and  of  the  thousands  and  tens  of 
thousands  who  in  years  to  come  will  un- 
doubtedly be  dependent  for  their  living  on 
having  a  full  and  ample  supply  of  water 
for  irrigation  purposes.  If  one  or  other 
has  to  give  way,  then  I  say,  unhesitatingly, 
that  navigation  must  give  way  to  conser- 
vation and  irrigation.  That  applies  to 
Victoria,  to  a  certain  extent,  but  it  applies 
to  the  larger  colony  of  New  South  Wales 
to  a  very  much  greater  extent. 

Mr.  O'Connok. — It  will  always  be  in 
the  power  of  the  Federal  Parliament  to 
enact  that. 

Sir  GEORGE  TURNER,— Our  honor- 
able leader  told  us  that  until  the  Federal 
Parliament  did  legislate  on  the  question 
of  navigation  the  states  would  retain  all 
their  rights  of  dealing  with  irrigation  and 
water  conservation. 

Mr.  Barton. — And  would  afterwards 
retain  them  to  the  extent  to  which  they 
had  not  been  dealt  with  by  the  Common- 
wealth. 

Sir  GEORGE  TURNER.— Of  course 
they  would  retain  them,  unless  overridden 
by  the  federal  law.  Why  should  that  be  so? 
Why  should  there  still  be  that  element  of 
doubt  %  Is  it  to  be  expected  that  any  Go- 
vernment, I  may  even  say  any  individuals, 
are  going  to  spend  large  sums  of  money  on 
irrigation  and  conservation  works  when 
there  will  be  the  risk  of  the  Federal 
Parliament  passing  a  law  which  would 
render  those  works  absolutely  useless  ?  If 
the  Federal  Parliament  is,  as  I  believe  it 
will  under  the  Bill  as  it  now  stands,  to 
give  first  consideration  to  navigation,  it 
might,  after  certain  works  had  been  con- 
structed in  New  South  Wales  or  Victoria, 
pass  a  law  for  the  benefit  of  navigation. 
That  law  might  and  probably  wTould  injure 
those  works  to  a  very  great  extent.  I 
think  it  is  quite  possible  to  leave  a  power 
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to  the  Federal  Parliament  that  would 
prevent  any  doubt  or  difficulty  arising, 
and  that  would  be  a  power  under  which, 
unless  the  works  were  prohibited  by  the 
Parliament  or  were  stopped  by  some 
means  before  they  were  carried  into 
execution,  no  law  should  be  passed  by  the 
Federal  Parliament  that  would  injure  them 
or  injure  any  existing  works.  If  we  made 
that  provision  we  should  go  a  consider- 
able length  towards  meeting  the  difficulties 
of  our  colony  and  of  New  South  Wales. 
Mr.  Holder  has  fairly  pointed  out  that  our 
friends  from  New  South  Wales  will  have 
great  difficulty  in  obtaining  the  requisite 
number  of  votes  in  favour  of  the  Constitu- 
tion. That  applies  equally  to  all  the 
colonies,  although  NewT  South  Wales  will 
have  a  larger  number  of  votes  to  obtain, 
and  there  will  be  many  opponents  of  fede- 
ration. We  know  that  in  this  colony 
there  are  many  and  strong  opponents  of 
federation,  and  they  will  take  advantage 
of  every  point  for  the  purpose  of  inducing 
peopletovoteagainst,or,at  all  events,  not  to 
trouble  themselves  to  vote  for  this  Bill. 
Supposing  that  in  the  northern  districts, 
where  the  people  have  to  depend  on  the 
water,  the  argument  is  used,  as  it  probably 
will  be,  that  we,  by  our  action,  have  handed 
over  to  the  Federal  Parliament  the  power 
to  prevent  any  future  irrigation  works,  it 
will  not  be  enough  to  tell  them  in  reply 
that  the  Federal  Parliament  is  not  likely 
to  do  auy thing  that  will  injure  them.  If 
navigation  alone  is  provided  for  they  will 
say — "We  prefer  to  retain  what  we  have 
than  to  trust  any  other  body."  My 
anxiety  is,  whilst  I  am  willing  to  make 
every  reasonable  provision  for  navigation 
to  assist  South  Australia  and  to  benefit 
Victoria,  to  have  such  other  provisions  in- 
corporated in  the  Constitution  as  will  en- 
able me  to  tell  the  people  that  their  irriga- 
tion works  cannot  hereafter  be  interfered 
with  for  the  benefit  only  of  navigation.  I 
think,  therefore,  that  the  amendment  we 
have  already  carried  should  stand,  because 
it  makes  certain  what  we  are  told  is  the 
law,  and  what  we  desire  to  have  as  the 


law.  Some  such  provision  as  Mr.  Reid 
has  suggested  ought  also  to  be  incor- 
porated in  the  Bill,  and  incorporated 
if  possible  with  the  good  will  and  con- 
sent of  our  friends  from  South  Aus- 
tralia. With  regard  to  Mr.  Wise's  amend- 
ment I  agree  with  the  leader  of  the 
Convention  that  these  words,  if  inserted, 
would  merely  be  declaratory  of  what  we 
have  already  in  the  Bill.  I  hardly  agree 
with  our  leader  that  the  amendment  pro- 
posed by  Mr.  Reid  will  not  go  a  long  wTay 
farther  than  any  provision  at  present  in 
the  Bill.  No  state  is  to  be  prevented  from 
using  or  authorizing  the  use  of  water  for 
the  purposes  of  irrigation  and  water  con- 
servation. I  should  like  to  have  that,  and 
that  only,  but  I  think  it  goes  a  little  too 
far  in  the  interests  of  South  Australia, 
and  that  it  should  be  modified.  Mr.  Reid 
proposes  to  modify  it  by  adding  the  words 
"subject  to  any  right  possessed  by 
any  state."  If  those .  words  were  added 
the  amendment  would,  in  my  judgment, 
give  South  xiustralia  nothing,  because  the 
contention  all  along  has  been  that  that 
colony  has  no  rights.  I  should  prefer  that 
these  words  should  be  left  out,  because 
they  would  be  of  no  benefit  whatever.  I 
would  appeal  to  Mr.  Reid  to  modify  his 
very  strong  viewrs.  Having  regard  to  the 
difficulties  that  will  be  experienced  not 
only  in  New  South  Wales,  but  also  in 
South  Australia  and  Victoria,  in  obtaining 
the  requisite  number  of  votes,  I  would 
point  out  to  Mr.  Reid  that  it  is  his  duty, 
whilst  protecting  the  interests  of  New 
South  Wales,  to  assist  the  other  colonies 
in  getting  a  Constitution  which  their 
people  will  accept.  He  can  do  that  with- 
out any  great  detriment  to  New  South 
Wales  or  Victoria,  because  in  this  matter 
our  interests  run  together.  He  might 
insert,  instead  of  the  words  "subject  to 
any  right  possessed  by  any  other  state," 
the  words  "subject  to  any  rights  which 
the  Federal  Parliament  may  hereafter 
grant  to  any  other  state." 

Mr.    O'Connor. — That   opens    up    the 
wiiole  question  again. 
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Sir  GEORGE  TURNER.  —  It  may; 
but  if  the  words  which  Mr.  Reid  himself 

suggests  are  inserted  we  shall  be  giving 
South  Australia  nothing. 

Mr.  Reid. — Do  not  say  "we."  You 
mean  New  South  Wales. 

Sir  GEORGE  TURNER.— The  Goul- 
burn  is  a  navigable  river. 

Mr.  Reid. — The  Darling  and  the  Goul- 
burn  are  two  very  different  streams.  There 
are  no  barges  on  the  Goulburn. 

Sir  GEORGE  TURNER.— I  think  we 
contribute  as  much,  if  not  a  good  deal 
more,  water  to  the  Murray  than  New 
South  Wales.  I  am  quite  willing,  as  I 
have  been  all  through,  that  all  these  rivers, 
whether  they  be  in  New  South  Wales  or 
in  Victoria,  should  be  placed  in  the  one 
category.  I  do  not  want  any  advantages 
to  the  rivers  of  Victoria  that  are  not  given 
to  the  rivers  of  New  South  Wales,  and  I  do 
not  want  any  disadvantages  to  be  placed  on 
New  South  Wales  that  I  am  not  prepared 
to  see  placed  on  Victoria.  We  must  all  enter 
into  this  Federation  on  the  same  footing.  I 
would  again  appeal  to  Mr.  Reid  to  consider 
whether  he  cannot  couch  his  amendment 
in  language  that  would,  while  protecting 
the  rights  of  New  South  Wales  and  Victoria, 
with  regard  to  water  conservation  and 
irrigation,  to  some  reasonable  extent  pro- 
tect the  interests  of  South  Australia  in 
relation  to  navigation,  and  also  to  irriga- 
tion. We  ought  to  be  able  to  agree  to 
some  form  of  words  that  would  have  that 
effect.  I  would  do  it  by  leaving  the  matter 
absolutely  to  the  judgment  and  discretion 
of  the  Federal  Parliament,  believing  that 
they  would  take  into  consideration  all 
rights  and  all  interests,  including  any  works 
already  constructed.  If  works  had  been 
constructed  by  the  states  or  individuals,  I 
feel  sure  that  they  would  not  be  interfered 
with  without  full  and  ample  compensation 
being  given.  So  far  as  the  rights  and 
interests  of  Victoria  are  concerned,  I 
should  be  quite  prepared  to  leave  the 
whole  subject,  in  the  widest  possible 
form,  to  be  dealt  with  by  the  Federal 
Parliament.     I  am  in  this  position,  that  I 
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must  assist  in  retaining  the  words  already 
inserted  on  the  motion  of  Mr.  Glynn,  be- 
cause I  think  it  wise  to  put  beyond  all 
doubt  the  construction  to  be  placed  on 
sub-section  (1).  I  also  desire  to  have  in 
the  Constitution  a  declaration  that,  al- 
though navigation  is  of  great  importance, 
water  conservation  and  irrigation  are  of 
equal  if  not  greater  importance  to  the 
colonies  of  New  South  Wales  and  Victoria. 
Mr.  Dobson. — If  you  want  that  en- 
grafted in  the  Constitution,  must  you' not 
say  that  either  the  Parliament  or  the  High 
Court  shall  settle  disputes  ? 

Sir  GEORGE  TURNER,— The  honor- 
able member  must  see  that  the  High 
Court  can  only  interfere  when  a  complaint 
is  made  that  owing  to  some  water  conser- 
vation or  irrigation  works  navigation  is 
being  injured. 

Sir  John  Downer. — Trade  and  com- 
merce are  being  injured. 

Sir  GEORGE  TURNER.— Yes,  trade 
and  commerce  may  be  injured  by  works 
that  affect  prejudicially  the  navigation  of 
the  river. 

Sir  John  Downer. — There  may  be  other 
causes  apart  from  navigation  affecting 
trade  and  commerce. 

Sir  GEORGE  TURNER.— There  may 
be,  but  at  present  we  are  discussing  the 
question  only  from  the  point  of  view  of 
navigation.  Trade  and  commerce  is  a 
wide  term,  but  in  time  to  come  I  believe 
that  the  rivers  of  Australia  will  be  ussd 
very  little  for  navigation  and  far  more 
for  water  conservation  and  irrigation. 
I  would  again  ask  my  right  honorable 
friend  if  he  possibly  can  modify  his  views 
so  as  to  assist  us  all  out  of  the  difficulty  I 
It  does  seem  to  me  that  the  simplest  and 
easiest  plan  we  can  possibly  adopt  is  to 
have  trust  in  the  body  we  are  going  to 
create,  a  body  who  will  probably  be  some- 
thing like  we  are  here ;  a  body  who,  no 
doubt,  will  be  disposed  and  will  be  in  a 
position  to  prevent  injustice  from  being 
done.  My  advice  to  my  right  honorable 
friend  and  to  the  Convention  is  to  place 
the  fullest  possible  powers  we  can  in  the 
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hands  of  the  Federal  Parliament  to  deal, 
not  alone  with  navigation,  but  also  with 
navigation,  conservation,  and  irrigation  on 
an  equal  footing. 

Sir  JOHN  DOWNER  (South  Aus- 
tralia).—I  intend  to  accept  the  suggestion 
of  the  leader  of  the  Convention.  I  have 
long  thought  that,  in  our  anxiety  to 
prevent  injury  being  done  to  particular 
colonies,  we  have  really  been  putting 
limitations  on  the  rights  which  we  are 
creating  by  the  general  words  which  are 
used.  And  when  in  Adelaide  the  clause,  as 
introduced,  was  cut  down  in  the  way  in 
which  it  was  in  the  Bill  when  we  began 
our  consideration  of  it  at  this  meeting,  I 
protested  against  it  on  the  ground  that  it 
was  a  limitation,  and  said  I  should  oppose 
the  clause  in  every  shape  and  form.  The 
amendment  which  is  moved  by  the 
Premier  of  New  South  Wales  I  addressed 
myself  to  before.  As  regards  the  amend- 
ment on  the  amendment,  I  will  say  that  it 
only  emphasizes  his  intention.  He  says 
there  is  no  right,  and  he  wants  to 
declare  that  the  states  can  enforce 
any  rights  they  have,  having  pre- 
viously said  that  no  state  has  any  right 
out  of  its  ow7n  territory.  I  do  not  think 
that  South  Australia  has  any  reason  for 
thanking  my  right  honorable  friend  for 
any  concession  in  that  amendment.  It  is 
rather  putting  an  emphasis  on  the  asser- 
tion of  provincial  right  which  he  has  been 
making  all  through.  But  if  we  make  no 
amendments,  leaving  the  clause  regulating 
trade  and  commerce  to  stand  as  it  is,  what 
will  be  the  result  1  We  must  go  to  the 
only  country  in  which  a  similar  clause 
has  prevailed  in  order  to  find  it  out.  The 
courts  of  America,  Chief  Justice  Marshall, 
and  the  eminent  men  who  followed 
him 

Mr.  Deakin. — There  is  no  Marshall  in 
our  Constitution,  you  know. 

Mr.  Solomon.  —  And  no  courts  of 
America. 

Mr.  Barton. — There  are  stronger  words 
in  our  Constitution. 


Sir  JOHN  DOWNER.— The  courts  of 
America,  Chief  Justice  Marshall,  and  the 
eminent  men  who  followed  him  founded 
their  decisions  on  the  common  law  of  Eng- 
land. They  had  no  statute  law  to  assist 
them ;  the  common  law  of  England  was 
their  basis,  and  on  that  their  decisions 
went.  So  it  is  with  continental  states. 
The  international  law,  hard  as  it  is  to 
define,  still  existing  with  some  degree  of 
precision,  is  founded  by  analogy  in  reality 
on  the  ordinary  riparian  rights  of  persons 
on  the  banks  of  a  stream.  There  the 
streams  are  navigable ;  the  important  in- 
terest is  navigation ;  the  one  thing  to  be 
conserved  is  navigation,  and  navigation 
accordingly  is  always  made  the  criterion. 
There  is  no  question  there  of  taking  water 
for-  any  other  purpose.  In  America,  as 
was  pointed  out  very  ably  by  my  learned 
friend  (Mr.  Isaacs),  in  that  very  excellent 
speech  in  which  he  satisfied  many  of  us,  but 
the  reasoning  of  which  he  has  not  alto- 
gether adhered  to  since,  I  think,  there  was 
a  different  ground  for  decision.  There,  in 
many  instances,  navigability  was  the  test, 
but  in  the  more  arid  country,  as  he  pointed 
out,  navigability  was  not  always  the  test ; 
and  so  here  under  these  general  terms,  if 
we  leave  the  Parliament  power  of  regu- 
lating trade  and  commerce,  they  will  be 
able  to  regulate  everything  that  carries 
trade  and  commerce. 

Mr.  Barton. — All  the  success  they 
have  had  in  water  conservation  and  irri- 
gation in  America  has  been  in  face  of  the 
power  to  regulate  trade  and  commerce. 

Mr.  Deakin. — Yes,  but  on  rivers  where 
the  conflict  could  not  occur. 

Mr.  Reid. — Where  the  point  would  not 
arise. 

Sir  JOHN  DOWNER.— Where  could 
you  have  a  more  eloquent  illustration  of 
the  reason  for  the  decision  in  America 
than  the  case  which  has  been  cited  by 
Mr.  Inglis  Clark'?  There  it  was  not  a 
question  of  navigation,  it  was  a  question 
of  manufactures.  An  interference  with  a 
stream  which  interferes  with  navigation 
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may  or  may  not  be  an  interference 
with  trade  and  commerce.  An  interfer- 
ence with  manufactures  is  certainly  an 
interference  with  trade  and  commerce. 
What  may  we  reasonably  expect  to  find] 
Trade  and  commerce  have  to  be  free.  The 
Parliament  has  the  regulation  of  trade 
and  commerce.  That  will  deal  with 
everything  which  is  incidental  to  the  well- 
being  of  the  subject-matter  which  is  in- 
cluded in  it.  It  may  be  to  keep  the 
river  navigable,  it  may  be  the  method  in 
which  they  think  trade  and  commerce  in 
these  particulars  may  be  best  preserved. 
It  may  be,  on  the  other  hand,  that  it  will 
destroy  the  navigability.  It  may  be  in 
the  best  interests  of  the  trade  and  com- 
merce they  want  to  conserve ;  but,  in 
every  instance,  the  Parliament  of  the  Com- 
monwealth will  have  to  decide,  and  from 
time  to  time  to  define,  what  is  the  best 
for  trade  and  commerce.  In  Adelaide  I 
opposed  the  clause  as  it  was  introduced, 
because  I  considered  they  were  words  of 
limitation,  and  not  words  of  extension,  and 
it  is  from  that  same  point  of  view  now  that 
I  feel  that  my  honorable  friend  (Mr. 
Glynn)  has  moved  his  amendment.  Al- 
though I  could  see  no  objection  to  it,  it 
appeared  to  me  that  it  might  in  the  result 
work  differently  from  that  which  he  in- 
tended. I  say,  put  words  broad  enough 
to  give  the  Commonwealth  absolute  power 
under  this  provision — I  think  they  get 
power  to  do  exactly  what  they  like — and 
then  leave  the  Constitution  to  work  itself 
out  according  to  circumstances,  which  we 
/  cannot  for  a  moment  foresee.  Our  vision 
is  very  limited,  and  although  we  might 
legislate  clearly  and  definitely  on  that 
which  we  see  clearly  and  definitely,  it  is 
,  quite  as  impossible  for  us  to  forecast  the 
I  future  as  to  be  able  to  say  what  the 
Federal  Parliament  ought  to  do.  What 
we  have  to  do  is  to  give  them  power  to  do 
what  is  best  for  the  Commonwealth  from 
time  to  time. 

Mr.  Deakin. — Have  you  done  that  ? 
Sir  JOHN  DOWNER.— I  believe  so. 
Mr.  Deakin. — I  doubt  it. 
XSir  John  Downer. 


Sir  JOHN  DOWNER.— In  my  opinion, 
under  these  regulations  providing  for 
trade  and  commerce,  they  will  have  all  the 
powers  which  they  will  need  to  exercise. 
Originally,  if  we  could  have  had  a  defini- 
tion broad  enough,  I  would  have  preferred 
trying  to  put  something  in,  adding  words 
like  my  learned  friend  (Mr.  Symon)  sought 
to  do,  that  this  should  in  no  case  be  taken 
in  limitation  of  powers  implied  in  the 
phrase  "trade  and  commerce."  But  a 
strong  disposition  has  been  shown  in 
this  committee  to  do  nothing  of  the  kind. 
The  committee  has  refused  to  do  so.  The 
Premier  of  New  South  Wales  has  told  us 
that  he  cannot  go  back  to  his  country 
and  advocate  this,  if  we  are  too  precise 
in  our  definition. 

Mr.  Solomon. — That  is  not  the  only 
subject  he  has  told  us  that  about. 

Mr.  Reid. — Ah  ! 

Mr.  Solomon. — That  is  not  the  only 
subject  he  has  told  us  that  about. 

Mr.  Reid. — What  was  the  other  one  ? 

The  CHAIRMAN.— Order. 

Sir  JOHN  DOWNER.— I  will  support 
the  view  taken  by  the  leader  of  the  Con- 
vention, because  I  believe  that  in  support- 
ing that  view,  so  far  from  depriving  South 
Australia  of  a  single  right,  we  give  the 
Commonwealth  greater  rights  than  will  be 
given  by  the  definitions  which,  however 
perfect  we  may  think  them  now,  may  in 
the  end  prove  to  be  mere  limitations  of 
a  general  power  which  the  analogy  of 
America  shows  will  flow  from  the  use  of 
the  words  which  are  in  the  Bill. 

Mr.  REID  (New  South  Wales).  —  I 
think  it  is  most  distressing  that,  after  the 
days  of  discussion,  and  the  multitude  of 
amendments  we  have  had,  we  really  seem, 
from  the  tone  of  the  discussion  this 
morning,  to  be  getting  no  nearer  to  a 
settlement. 

Mr.  Dobson. — Whose  fault  is  that  ? 

Mr.  REID. — As  far  as  I  am  concerned, 
I  allowed  Mr.  Glynn's  amendment  to  go, 
notwithstanding  my  strong  objection  to  it, 
simply  because  I  had  my  own  amendment 
shadowed  forth  to  the  Convention ;  and, 
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although  of  course  there  was  not  a  shadow 
of  an  understanding  with  any  member  of 
the  Convention,  still,  from  the  trend  of 
the  discussion  at  that  particular  point,  I 
had  reason  to  believe,  I  think,  that  the 
majority  of  honorable  members  were  pre- 
pared to  put  words  in  to  show  that  irriga- 
tion and  water  conservation,  when  the  two 
happen  to  conflict,  must  be  regarded  as  the 
superior  claim.  I  think  we  had  got  to 
that  point,  and  I  had  no  objection  to  Mr. 
Glynn's  amendment  with  that  understand- 
ing. But  as  matters  stand  now  we  are 
just  as  far  away  from  coming  to  the  point 
as  ever  we  were.  It  is  absolutely  impos- 
sible for  me  to  withdraw  my  amendment, 
and  I  believe  the  desire  of  the  majority  of 
honorable  members  is  that  the  interests 
of  water  conservation  and  irrigation 
throughout  Australia  should  not  be  left  in 
an  uncertain  state.  Unfortunately,  this  is 
very  different  from  any  other  subject. 
There  are  many  other  subjects  where  we 
might  adopt  suggestions  like  that  made  by 
my  right  honorable  friend  opposite,  be- 
cause they  would  admit  of  exact  definition, 
but  to  endeavour  to  establish  an  exact  defi- 
nition of  a  subject  of  this  sort,  with  rivers 
unnavigable  so  many  times  in  the  year,  is 
a  matter  of  sheer  impossibility ;  I  think 
every  one  will  admit  that.  We  have, 
therefore,  simply  to  choose  in  a  broad 
way  between  navigation  and  irrigation. 
My  honorable  friend  the  leader  of  the  Con- 
vention admits  that,  under  these  general 
powers,  the  duty  of  the  Federal  Parlia- 
ment would  be  only  as  to  navigation. 
We  are  charging  the  Federal  Parliament 
and  the  Federal  Executive  with  the  duty 
of  maintaining  the  navigation.  We  have 
even  gone  so  far  as  to  say  that  rivers 
which  in  fact  are  not  navigable  shall  be 
deemed  to  be  navigable  in  order  to  extend 
the  jurisdiction  for  federal  purposes  over 
trade  and  commerce.  I  am  quite  agree 
able  to  that  federal  jurisdiction  being 
given  for  the  purposes  of  trade  and  com- 
merce. I  am  -quite  agreeable  that  no 
state  should  use  its  waters  for  those  pur- 
poses in   such   a  way   as    to   distinguish 


between  its  own  citizens  and  the  citizens 
of  another  state.  But  we  find  the  old 
difficulty  staring  us  in  the  face  :  The  water 
which  is  federal  as  to  navigation,  is 
state  as  to  irrigation.  And  can  we 
launch  this  Commonwealth  Bill  without 
some  expression  of  our  opinions  as  to 
which  interest  is  to  be  the  predominating 
interest  when  they  clash  1  We  hope  that 
they  will  never  clash  1  We  hope  that  it 
will  be  possible,  by  improving  the  rivers, 
to  maintain  the  navigation  for  all  time. 
That  will  be  within  the  power  of  the  Com- 
monwealth to  do,  but  facing  the  uncer- 
tainties and  the  anxieties  of  the  future, 
we  have,  as  my  right  honorable  friend  (Sir 
George  Turner)  admits,  I  think  rather 
against  his  disposition,  to  put  words  in. 
I  submit  that  the  words  I  have  suggested, 
with  the  amendments  I  propose  to  make, 
are  the  only  words  which  can  make  this 
right  clear.  I  would  be  willing  to  concede, 
if  a  concession  wrould  make  a  certainty 
of  anything,  but  it  would  only  intensify 
the  uncertainty  of  the  case.  I  say  again, 
if  any  dispute  arises  between  the  states  as 
to  these  matters,  the  High  Court  is  there 
to  deal  with  it.  My  trouble  is  accentuated 
by  the  provision  in  this  Constitution — a 
necessary  provision — that  where  a  federal 
law  and  a  state  law  are  inconsistent  the 
federal  law  must  prevail.  If  we  had  a 
state  irrigation  law  and  a  federal  naviga- 
tion law,  and  the  state  irrigation  law 
conflicted  with  the  navigation  law  of  the 
Federation,  under  an  express  section  of 
the  Constitution,  the  irrigation  law  would 
go  down. 

Mr.  Barton. — To  the  extent  of  the  in- 
consistency. 

Mr.  REID. — Of  course,  only  to  the  ex- 
tent of  the  inconsistency.  This  danger  is 
presented  to  us  again  under  the  powers  of 
the  Constitution,  that  a  state  may  have  a 
scheme  of  water  conservation  absolutely 
necessary  to  the  development  of  its  terri- 
tory, and  for  a  purpose  which  all  Australia 
would  applaud,  but  unfortunately  it  would 
imperil  navigation,  and  just  as  the  federal 
power  would  come    along  and  remove  a 
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bridge  which  had  been  established  by 
the  state  across  a  river,  30  the  federal 
power  might  come  along  and  veto 
that  scheme  of  irrigation,  on  the  ground 
that  it  was  detrimental  to  navigation. 
Now,  facing  all  these  troubles  as  we  have 
to  do,  I  ask  the  Convention  to  come  to  a 
decision  at  once,  without  any  further 
delay.  If  anything  can  be  added  to  my 
amendment  which,  without  creating  greater 
uncertainty,  will  meet  the  susceptibilities 
of  my  honorable  friends  from  South  Aus- 
tralia, I  am  willing  to  add  it.  Perhaps, 
with  consent,  my  amendment  might  now 
be  put  in  this  form,  with  the  omis- 
sion of  the  words  "  or  citizen,"  so 
that  nothing  shall  be  done  without  the 
authority  and  responsibility  of  the  state, 
making  the  state  responsible  for  what  is 
done.  I  would  gladly  add  other  words 
which  have  been  suggested,  only  they  do 
not  seem  to  be  accepted  as  conveying 
anything.  It  is  useless  to  add  words 
which  will  be  considered  as  meaning 
nothing. 

Mr.  Dobson. — They  mean  a  great  deal. 

Mr.  REID. — I  shall  be  most  happy  to 
add  the  following  words,  if  they  are 
desired — "  subject  to  any  right  for  the 
use  of  any  portion  of  such  water  for  the 
same  purposes  possessed  by  any  other 
state."  If  my  amendment  is  established, 
I  will  propose  to  add  those  words. 

Mr.  Dobson.  —  That  cuts  away  the 
authority,  according  to  Mr.  Clark.  When 
we  enter  into  the  bargain,  all  rights  we  now 
possess  should  be  maintained.  Those  words 
would  give  it  over  to  the  federal  autho- 
rity. 

Mr.  REID. — Then  you  do  not  want 
these  words  ? 

Mr.  Dobson. — No. 

Mr.  REID. — Very  well,  I  will  meet  your 
views.  I  wish  to  amend  my  amendment 
so  that  it  will  read  as  follows  : — 

but  no  state  shall  be  prevented  from  vising  or 
authorizing  the  use  of  any  of  such  waters  for 
purposes  of  irrigation  or  water  conservation. 

The  amendment  was  amended  accord- 
ingly. 

[Mr.  Reid. 


Mr.  BARTON  (New  South  Wales).— I 
do  trust  that  I  shall  not  be  driven  into 
the  course  of  supporting  any  of  the 
amendments  by  the  attitude  of  South 
Australia.  I  am  pleased  to  see  the  atti- 
tude taken  up  by  the  honorable  member 
(Mr.  Symon)  and  the  honorable  member 
(Sir  John  Downer).  I  have  thrown  out  a 
suggestion  myself,  which  I  think  is  a  very 
reasonable  one,  and  which  has  found  a 
good  deal  of  support.  The  result  of 
that  suggestion  would  be  that  what  I 
myself  would  always  adhere  to  . 
proper  course  would  be  taken  here.  An 
amendment  has  crept  in,  not  improperly 
moved  or  supported  by  any  one,  but  in- 
advertently allowed  to  pass  by  some  of  us 
who  ought  to  have  opposed  it.  I  am 
not  inconsistent,  as  the  honorable  mem- 
ber (Mr.  Holder)  suggests,  in  saying 
now  that  I  wish  to  revert  to  the  original 
position,  from  which,  except  inadvertently, 
I  have  never  departed.  The  position  is 
this :  If  South  Australia  persists  in  ad- 
hering to  the  honorable  member  (Mr. 
Glynn's)  amendment,  I  have  a  perfect 
right  in  honour  to  hold  myself  free  to 
support  any  other  amendment.  On  the 
other  hand,  if  those  honorable  members 
accept  the  course  which  I  indicated  this 
morning,  I  shall  stand  with  them  in  not 
voting  for  any  limitation  or  any  further 
definition  of  the  trade  and  commerce 
clause.  I  believe  that  is  the  solution  which 
is  best  for  South  Australia,  for  New  South 
Wales,  and  for  the  whole  Federation,  when 
established.  Let  us  take  this  course  and 
delay  no  longer.  Let  us  do  something  to 
settle  this  matter  as  soon  as  we  can.  Why 
not  deal  with  the  amendment  of  the  hon- 
orable member  (Mr.  Glynn)  at  once  ? 
Take  the  sense  of  the  committee  whether 
it  should  remain.  It  will  involve  my 
moving  a  motion  to  put  myself  in  order. 
If  it  does  remain,  those  who  wish  to  see 
it  out,  and  who  would  prefer  to  rely  on 
the  trade  and  commerce  clause,  will  have 
their  hands  untied,  and  will  be  free  to 
support  any  amendment  which  will,  in 
their  judgment,  prevent  the  amendment 
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of  the  honorable  member  (Mr.  Glynn) 
from  having  a  dangerous  effect.  If,  on 
the  other  hand,  we  obtain  a  reconsidera- 
tion, and  we  do  away  with  this  amend- 
ment, we  who  think  thus  will  be  able  to 
stand  with  South  Australia,  and  I  hope 
that  a  majority  of  the  Convention  will 
say  that  the  trade  and  commerce  clause  is 
sufficient  for  us,  and  we  will  support  that. 
To  do  that  involves  us  in  taking  a  step, 
and  that  step  is  to  get  rid  of  the  question 
which  prevents ,  a  reconsideration  at  once 
of  the  amendment  of  Mr.  Glynn.  I  under- 
stand I  can  do  that.  At  any  rate,  I 
would  be  able  to  do  so  in  New  South 
Wales,  and  I  ask  the  opinion  of  the  Chair- 
man as  to  whether  I  cannot  do  it  now.  I 
propose  that  the  Chairman  should  leave 
the  chair,  report  progress,  and  ask  leave 
to  sit  again,  after  an  instruction  to  the 
committee  has  been  moved  and  dealt  with. 
When  the  Convention  resumes  for  that 
purpose  I  shall  then  move  the  suspension 
of  standing  orders  in  order  to  move  the 
following  motion  :  That  it  be  an  instruc- 
tion to  the  committee  that  they  have 
power  to  reconsider  immediately  the 
amendment  in  clause  52,  carried  on  the 
motion  of  the  honorable  member  (Mr. 
Glynn).  If  that  motion  be  carried,  I 
shall  then  move  that  Mr.  Glynn's  amend- 
ment be  struck  out.  If  I  succeed  in  doing 
that  I  shall  stand  firm  to  the  trade  and 
commerce  clause.  I  intend  to  make  that 
proposal  now  in  order  to  obtain  some 
finality.  During  the  luncheon  hour  there 
will  be  an  opportunity  to  consider  the 
proposal. 

Sir  George  Turner. — I  would  ask  the 
honorable  gentleman  not  to  move  the 
motion  he  has  indicated  until  I  make  a 
few  remarks. 

Mr.  BARTON. — In  courtesy,  anything 
that  my  honorable  friend  asks  for  is  im- 
mediately granted,  but  I  hope  we  shall  be 
able  to  take  a  step  at  once  to  deal  with  this 
matter. 

The  CHAIRMAN.— I  have  not  yet  put 
the  motion,  so  that  the  honorable  member 
is  in  order. 


Sir  GEORGE  TURNER.— I,  for  one, 
certainly  would  not  object  to  any  request 
by  the  leader  to  take  any  course  he  thinks 
fit.  He  has  the  responsibility ;  but  I  want 
to  point  out  to  him  and  the  other  members 
of  the  Convention  that,  even  although  we 
may  omit  the  amendment  of  the  honorable 
member  (Mr.  Glynn)  to  which  he  objects, 
still  I  feel,  and  I  am  sure  a  large  num- 
ber of  honorable  members  feel,  that  we 
must  have  some  declaration  in  our  Consti- 
tution that  water  conservation  and  irriga- 
tion shall  be  protected. 

Mr.  BARTON.— I  quite  understand 
that.  My  course  is  to  move  what  I  have 
indicated,  and  those  who  do  not  think 
with  me  will  take  the  opposite  course. 

Mr.  Symon. — This  motion  will  not 
pledge  any  of  us  to  support  the  striking 
out  of  the  amendment  of  the  honorable 
member  (Mr.  Glynn). 

Mr.  BARTON.— I  beg  to  move- 
That  the  Chairman  report  progress,  and  ask 
leave  to  sit  again  after  an  instruction  to  the 
committee  has  been  moved  and  dealt  with. 

Mr.  Reid. — Is  this  a  regular  stage  at 
which  such  a  proposition  can  be  made  % 

The  CHAIRMAN.— All  that  the  com- 
mittee will  do  will  be  to  report  progress, 
and  ask  leave  to  sit  again.  It  will  be  for 
the  Convention  to  say  whether  the  stand- 
ing orders  shall  be  suspended. 

Mr.  Holder. — I  want  to  say  a  few 
words  before  the  motion  is  agreed  to. 

The  CHAIRMAN.— The  motion  cannot 
now  be  discussed. 

Mr.  BARTON.— I  am  quite  willing  that 
the   honorable   member   should    have   an 
opportunity  of  speaking. 
The  motion  was  agreed  to. 
Progress   was  reported,   and  leave,  ob- 
tained to   sit  again   after  an  instruction 
had  been  moved  and  dealt  with. 
Mr.  BARTON.— I  beg  to  move- 
That  the  standing   orders   be   suspended   to 
enable  me  to  move  an  instruction  to  the  com- 
mittee. 

Mr.  HOLDER  (South  Australia).— The 
point  which  I  wish  to  submit  is  this  :  As 
it  appears  to  me,  it  is  quite  possible  now 
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to  leave  the  clause  as  it  was  introduced, 
and  to  strike  out  the  amendment  of  the 
honorable  member  (Mr.  Glynn).  After 
that,  we  may  have  the  other  clause  pro- 
posed by  the  Right  Hon.  the  Premier  of 
New  South  Wales  put  in.  That  is,  instead 
of  having  got  nearer  to  the  end,  we  shall 
get  further  away,  and  shall  inflict  greater 
injury  on  South  Australia.  I  think  a  much 
fairer  way  could  have  been  adopted.  I  do 
not  want  to  impute  unfairness  to  the 
leader  of  the  Convention  or  anybody  else, 
but  it  would  have  been  fairer  if  the  Con- 
vention had  taken  a  vote  on  the  motion 
of  the  Right  Hon.  the  Premier  of  New 
South  Wales,  and  after  that  vote  the  Con- 
vention could  have  decided  what  it  would 
keep  in — whether  it  would  leave  out  both 
on  the  motion  for  the  suspension  of  the 
standing  orders,  or  what  it  wished  to  have 
done.  That  would  be  far  preferable  to 
this  motion. 

Mr.  BARTON  (New  South  Wales).— I 
did  not  take  this  course  with  a  view 
of  preventing  the  Convention  from  taking 
any  action  that  honorable  members 
might  think  wise  in  their  judgment. 
I  simply  took  this  course  to  bring 
about  some  finality.  I  think  I  sufficiently 
explained  before,  that,  while  I  shall 
endeavour  to  have  the  amendment  of 
the  honorable  member  (Mr.  Glynn)  struck 
out,  if  after  that  the  amendment  of  the 
Right  Hon.  Mr.  Reid  is  moved  and  carried 
it  would  be  only  fair  to  re-insert  the 
amendment  of  the  honorable  member 
(Mr.  Glynn)  in  front  of  it.  I  think  the 
amendment  of  the  Right  Hon.  Mr. 
Reid  should  be  supported  only  as  a  defini- 
tion of  the  amendment  of  the  honorable 
member  (Mr.  Glynn).  I  hope  that  will  meet 
the  views  of  the  honorable  member  (Mr. 
Holder). 

Mr.  Holder. — That  is  right. 

Mr.  LYNE  (New  South  Wales).— It 
seems  to  me  we  have  got  rather  into  a 
tangle. 

Mr.  Holder. — Not  at  all. 

Mr.  Reid. — You  are  never  in  a  tangle 
if  you  back  on  what  you  have  done. 
[Mr.  Holder. 


Mr.  LYNE. — I  am  sorry  to  hear  the 
leader  of  the  Convention  say  that  if  the 
amendment  of  the  honorable  member  (Mr. 
Glynn)  were  struck  out  he  would  oppose 
the  carrying  of  the  amendment  by  the 
right  honorable  member  (Mr.  Reid).  The 
remarks  which  fell  from  the  Right  Hon. 
the  Premier  of  Victoria  showed  clearly 
that  there  should  be  some  definition  in 
this  Bill. 

Sir  RICHARD  BAKER.— On  a  point  of 
order  I  submit  that  the  question  before  the 
Convention  is  the  suspension  of  the  Bfc 
ing  orders.  If  the  standing  orders  are  sus- 
pended then  would  be  the  proper  time  to 
discuss  whether  or  not  an  instruction 
should  be  given  to  the  committee.  Any 
reasons  now  given  should  be  reasons  as 
to  suspending  the  standing  orders. 

The  PRESIDENT.— The  honorable 
member  (Sir  Richard  Baker)  is  perfectly 
right,  and  the  honorable  member  (Mr. 
Lyne)  is  out  of  order.  He  must  confine  his 
remarks  strictly  to  the  question. 

Mr.  LYNE. — Before  you  gave  your 
decision,  sir,  I  wished  to  point  out  that  I 
was  only  following  the  remarks  made  by 
the  leader  of  the  Convention,  and  if  he 
was  out  of  order,  of  course  I  am. 

The  PRESIDENT.— I  should  probably 
have  ruled  the  leader  out  of  order  if 
objection  had  been  taken,  but  I  think 
more  latitude  is  properly  allowed  to  the 
leader  of  the  Convention  than  to  other 
honorable  members. 

Mr.  GLYNN  (South  Australia).— The 
objection  there  is  against  the  retention  of 
my  amendment  in  the  Bill  applies  with 
greater  force  to  the  suspension  of  the 
standing  orders.  It  has  been  objected 
that  my  amendment  was  agreed  to  too 
hurriedly.  My  answer  is  that  I  had  my 
amendment  printed  for  four  days,  and  it 
was  circulated  publicly  as  well  as  privately 
among  honorable  members.  It  was  con- 
sidered by  the  majority  of  the  New  South 
Wales  representatives,  so  that  the  point 
as  to  want  of  consideration  absolutely 
fails.  We  are  now  asked  to  cancel  what 
was  done  on  the  motion  for  the  suspension 
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of  the  standing  orders,  which  ought  to  be 
founded  absolutely  on  urgency. 

Mr.  Barton. — I  did  not  take  the  stand 
mentioned  by  the  honorable  member  that 
his  amendment  was  decided  hurriedly. 

Mr.  GLYNN.— I  did  not  say  that  the 
honorable  member  (Mr.  Barton)  had  urged 
that,  because  he  is  always  perfectly  fair 
and  clear,  but  it  has  been  strongly  urged 
that  my  amendment  was  carried  without 
due  consideration,  and  that  therefore  it 
should  be  cancelled.  We  are  now  asked  to 
strike  it  out  without  proper  consideration. 
That  position  is  utterly  inconsistent  with 
the  arguments  urged  against  the  retention 
of  my  amendment. 

The  motion  was  agreed  to. 

[The  President  left  the  chair  at  one 
p.m.  The  Convention  resumed  at  two 
p.m.~\ 

Mr.  BARTON  (New  South  Wales).— In 
pursuance  of  the  procedure  being  adopted, 
in  accordance  with  my  former  motion,  I 
now  beg  to  move — 

That  it  be  an  instruction  to  the  committee 
to  have  power  to  reconsider  immediately  an 
amendment  of  clause  52. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— -In  seconding  the  motion  perhaps  I 
may  be  permitted  to  address  a  few  words 
to  this  Convention.  The  occupancy  of 
the  position  of  Chairman  of  Committees 
has  not  only  debarred  me  from  expressing 
my  opinion  upon  all  the  important  ques- 
tions which  have  come  before  this  great 
meeting,  but  has  prevented  me  from  mak- 
ing a  single  speech,  and  a  portion  of  mak- 
ing eighteen  speeches  upon  one  point. 
Therefore,  perhaps,  without  any  intention 
whatever  of  prolonging  the  debate,  and 
without  any  intention,  as  I  shall  show  by- 
and-by,  of  going  into  the  merits  of  this  par- 
ticular question,  I  crave  leave  to  make  a 
few  remarks  upon  the  present  position. 
Now,  after  having  listened,  I  think, 
patiently  for  ej1ght^days  to  a  very  long 
and  able  debate — I  have  come  to  the  con- 
clusion that  if  the  suggestion  of  the 
leader  of  the  Convention  (Mr.  Barton)  is 
[40] 


adopted,  the  battle  between  South  Aus- 
tralia and  New  South  Wales  (if  I  may  so 
express  myself)  will  be  drawn  slightly  in 
favour  of  South  Australia.  I  look  upon 
it  that  the  striking  out  of  sub-section  (31) 
as  it  existed  in  the  Bill  when  we  first  met 
in  Melbourne  is  a  distinct  advantage — or 
it  might  be  a  distinct  advantage — to  the 
colony  of  South  Australia,  inasmuch  as 
that  sub-section  was  a  limitation  of  the 
powers  of  the  Federal  Parliament,  and  its 
striking  out  will  permit  the  Federal  Parlia- 
ment to  legislate,  if  it  thinks  it  just  and 
right  so  to  do,  in  favour  of  the  view  held 
by  the  inhabitants  of  the  colony  of  which  I 
have  the  honour  to  be  one  of  the  represen- 
tatives. And  if  the  amendment  of  Mr. 
Glynn  be  struck  out,  and  the  amendment 
of  Mr.  Reid  be  negatived,  I  believe  that 
clause  52,  if  passed  in  its  then  form,  will  be 
quite  sufficient  to  protect  the  interests  of 
South  Australia.  If  I  had  a  vote  in  com- 
mittee I  should  certainly  follow  the  lead  of 
Mr.  Barton,  and  vote  in  the  manner  he  sug- 
gests. And  let  me  put  it  to  my  right  hon- 
orable friend  the  Premier  of  New  South 
Wales  that  this  is  not  the  final  disposal  of 
the  question.  If  on  reconsideration,  if  after 
having  done  the  important  work  which 
future  clauses  will  bring  under  our  con- 
sideration, he  and  the  representatives  of 
New  South  Wales  should  come  to  the  con- 
clusion that  the  position  as  laid  down  and 
defined  by  clause  52  may  be  so  detrimental 
to  New  South  Wales  as  to  require  alter- 
ation, he  can  bring  the  subject  forward 
again.  I  do  not  think  myself  that  when 
that  feeling — I  do  not  say  of  irritation,  be- 
cause I  do  not  think  there  is  any  irritation 
— but  when  that  feeling  of_antagonism 
which  has  been  engendered  by  this  debate 
has  passed  away,  the  Right  Hon.  the  Pre- 
mier of  New  South  Wales  will  thinkit  neces- 
sary, if  the  course  suggested  by  Mr.  Barton 
be  followed,  to  rediscuss  this  question.  As 
has  been  well  said  by  others — I  will  not  say 
in  committee,  because  it  is  not  in  order  to 
refer  to  what  has  taken  place  in  committee 
— my  difficulty  is  the  difficulty  of  obtain- 
ing the  consent  to  this  Constitution  of  the 
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people  of  New  South  Wales  quite  as  much 
as  the  difficulty  of  obtaining  the  consent 
of  the  people  of  South  Australia.  For 
years  I  have  laboured  in  this  great  cause 
of  federation,  for  years  it  has  been  one  of 
the  dearest  objects  of  my  life  to  see  Australia 
united  under  a  Federal  Government,  and  I 
hope  that  when  I  depart  hence  I  may  have 
been  amongst  those  who  have  contributed 
to  that  great  result;  but  what  good  is  it  to 
me  for  the  people  of  South  Australia  to 
consent  to  the  Constitution  if  the  people 
of  New  South  Wales  say  "No"?  The 
cause  will  stand  just  where  it  does 
now.  I  urge  on  the  Premier  of  New 
South  Wales  that  he  should  take  the 
same  position  as  has  been  before  sug- 
gested to  him — that  he  should  con- 
sider the  difficulties  of  the  dele- 
gates of  South  Australia,  as  well  as  the 
difficulties  of  the  delegates  of  New  South 
Wales.  Now,  sir,  I  do  not  wish  to  say 
anything  more.  I  am  greatly  tempted  to 
give  my  opinions  concerning  the  merits  of 
this  question.  But,  having  heard  every- 
thing that  has  been  said — everything  which 
I  think  it  is  possible  to  say  with  effect — 
on  both  sides,  I  do  not  believe  that  I 
should  advance  the  cause  of  federation 
were  I  to  reiterate  the  opinions  which  have 
been  so  much  better  put  by  other  speakers. 
If  there  is  one  thing  which  has  struck 
me  when  listening,  as  Chairman  of  Com- 
mittees, to  this  debate,  it  is  how  very  true 
the  old  proverb  is  that,  although  "  speech 
is  silvern,  silence  is  golden."  I  am  per- 
fectly certain  that  if  some  of  those  honor- 
able members  who  have,  at  such  great 
length,  reiterated,  over  and  over  again, 
their  opinions,  were  to  put  themselves 
in  the  position  of  listeners,  they  would 
arrive  at  the  conclusion  that  the  oftener 
they  have  reiterated  their  own  ideas,  the 
less  effective  their  speeches  have  become. 
I  hope  that  this  matter  will  be  settled, 
at  all  events,  so  far  as  the  present  com- 
mittee stage  is  concerned,  without  any 
further  debate,  and  any  further  delay,  so 
that  we  may  after  going  through  the  rest 
of  this  Bill  if  necessary  reconsider  the 
[Sir  Richard  Baler. 
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subject  as  it  will  stand  if  Mr.  Barton's 
suggestion  is  adopted  calmly  and  deliber- 
ately. We  can  then,  if  it  is  thought  neces- 
sary, amend  the  Bill  in  such  manner  as  we 
may  think  to  be  demanded  by  the  inter- 
ests of  the  people  of  the  colonies  from 
which  we  come. 

The  motion  was  agreed  to. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the  fur- 
ther consideration  of  the  Commonwealth 
of  Australia  Bill. 

The  CHAIRMAN. — As  an  instruction 
has  been  given  to  the  committee  that  they 
shall  have  leave  to  reconsider  the  last 
amendment  made  in  clause  52,  I  may 
state  that  that  amendment  was  one  for 
the  insertion  of  the  following  words  : — 

For  the  purposes  of  sub-section  (1),  waters 
shall  be  deemed  navigable  for  trade  and  com- 
merce which,  either  by  themselves  or  in  con- 
nexion with  other  waters,  are  in  fact  navigated 
permanently  or  intermittently  for  trade  and 
commerce  with  other  nations  or  among  the 
several  states. 

Mr.  BARTON  (New  South  Wales).— 
I  do  not  propose  to  occupy  the  time 
of  the  committee  at  any  length.  I  think 
it  will  be  seen  that  it  will  not  be  necessary 
for  Mr.  Reid's  amendment  to  be  moved 
if  Mr.  Glynn's  amendment  be  struck  out. 

The  CHAIRMAN.— I  think  the  proper 
course  will  be  for  the  leader  of  the  Con- 
vention to  move  that  the  last  amendment 
made  in  clause  52  be  reconsidered. 

Mr.  BARTON  (New  South  Wales).— In 
accordance  with  your  suggestion,  sir,  I  beg 
to  move — 

That  the  last  amendment  made  in  clause  52  be 
reconsidered. 

In  moving  this  resolution  I  will  say,  as  I 
have  said  before,  that  Mr.  Glynn's  amend-  ■ 
ment  is  a  direction  to  the  High  Court  in 
place  of  that  open  right  of  decision  which, 
under  the  trade  and  commerce  clause,  I 
wish  to  be  confided  to  the  Supreme  Court.  I 
For  that  reason  I  am  against  it.  If  it 
is  not  struck  out  I  shall  have  to  consider 
whether  I  should  not  vote  for  the  amend- 
ment of  the  Premier  of  New  South  Wales 
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as  a  proper  limitation  upon  it ;  but  if  the 
amendment  of  the  honorable  member 
(Mr.  Glynn)  is  struck  out,  I  do  not  see 
any  necessity  for  the  amendment  of  the 
right  Jionorable  and  learned  member  (Mr. 
Reid). 

Mr.  GLYNN  (South  Australia). —I 
think  that  it  would  be  fairer  to  the  com- 
mittee and  to  myself,  as  the  mover  of  the 
amendment  which  it  is  now  proposed  to 
strike  out,  if  the  amendment  of  the  right 
honorable  member  (Mr.  Reid)  were  con- 
sidered first.  It  should  be  considered 
upon  its  own  merits.  At  present  a  sort  of 
threat  is  held  out  to  us;  but  it  seems  to 
me  that  this  is  not  the  way  in  which  a 
matter  of  the  most  vital  importance 
should  be  dealt  with.  I  do  not  think  an 
in  terror  em  appeal  of  this  sort  should  be 
made  to  us. 

Dr.  COCKBURN  (South  Australia).— 
I  indorse  the  remarks  of  the  honorable 
and  learned  member  (Mr.  Glynn).  His 
amendment  stands  upon  an  altogether 
higher  plane  than  any  dictation  to  the 
Federal  Parliament  as  to  the  relative  im- 
portance they  should  give  to  navigation 
and  irrigation.  It  appears  to  me  that 
there  are  two  sets  of  decisions  with  regard 
to  the  meaning  of  the  term  "  navigability," 
and  the  committee  is  in  doubt  as  to  which 
set  of  decisions  will  be  followed  by  the 
Federal  Court — the  English  set,  which 
limits  navigability  to  tidal  waters;  or  the- 
American  set,  which  extends  navigability 
to  rivers  which  are  only  intermittently 
navigable.  It  is  of  infinite  importance  to 
us  that  the  decisions  of  the  Federal  Court 
should  run  along  the  lines  most  suitable 
to  the  conditions  of  this  country — that  is, 
the  American  lines.  I  think,  however, 
that,  unless  the  amendment  of  the  honor- 
able and  learned  member  (Mr.  Glynn)  is 
retained,  the  decisions  of  the  English  courts 
will  be  followed. 

The  CHAIRMAN.— The  proposal  is  that 
the  amendment  of  the  honorable  and 
learned  member  (Mr.  Glynn)  be  recon- 
sidered. The  honorable  member  can  move, 
as  an  amendment  on  the  section,  that  the 


amendment  of  the  Premier  of  New  South 
Wales  be  considered  first. 

Dr.  COCKBURN.— I  do  not  want  to 
have  the  amendment  of  the  honorable  and 
learned  member  (Mr.  Glynn)  reconsidered, 
because  I  think  it  is  essential  to  have 
those  words  in  the  clause.  I  was  pointing 
out,  in  support  of  what  the  honorable  and 
learned  member  (Mr.  Glynn)  said,  that 
there  is  a  great  probability  that,  unless 
his  amendment  is  retained,  the  decisions 
of  the  Federal  High  Court  will  follow,  not 
the  lines  we  wish  to  see  followed — those 
laid  down  by  the  American  courts,  wThere 
the  conditions  are  similar  to  those  existing 
here  —  but  the  lines  of  the  English 
decisions,  where  the  conditions  are  quite 
different  from  our  conditions. 

The  CHAIRMAN.  —  Would  not  the 
honorable  member's  remarks  be  more  per- 
tinent to  the  question  "That  the  words  be 
struck  out "  % 

Dr.  COCKBURN.— No;  because  I  am 
contending  that  things  should  be  left  as 
they  are.  It  is  probable  that  the  English 
decisions  will  be  followed,  for  this  reason  : 
It  is  contended  that  uniformity  in  legal  de- 
cisions throughout  the  empire,  so  far  as  that 
may  be  possible,  is  desirable.  There  will 
still  be  an  appeal  to  the  Privy  Council  upon 
questions  arising  between  the  states,  and 
unless  it  is  clearly  laid  down  that  the 
Supreme  Court  of  Australia  must  deter- 
mine the  question  of  navigability  upon 
the  American,  and  not  upon  the  English 
precedents,  it  is  likely  that  whenever  an 
appeal  is  taken  from  this  court  to  the 
Privy  Council  there  will  be  a  reversal  of 
judgment  on  the  pleaof  uniformity.  This  is 
a  most  important  matter,  because  if  there 
wrere  a  reversal  of  judgment  every  time  an 
appeal  was  made,  it  would  be  disastrous. 
Still,  unless  it  were  laid  down  in  the  Consti- 
tution that  the  American  precedents  must  be 
followed,  the  Privy  Council  would  undoubt- 
edly adhere  to  the  English  precedents,  and 
thus  wTe  should  have  a  law  applied  which 
was  altogether  unsuitable  to  our  conditions. 

Mr.  BARTON  (New  South  Wales).— I 
simply  wish  to  point  this  out  with  regard 
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to  our  procedure.  If  the  committee  take 
the  amendment  of  the  right  honorable 
member  (Mr.  Reid)  first,  which  I  under- 
stand from  the  Chairman  they  have  power 
to  do,  this  state  of  things  will  arise.  If 
the  amendment  of  the  right  honorable 
member  (Mr.  Reid)  is  carried,  it  will 
be  tacked  on  to  that  of  the  honorable  and 
learned  member  (Mr.  Glynn),  and  if,  upon 
reconsideration,  it  is  thought  better  to 
leave  out  the  latter  amendment,  it  will 
be  impossible  to  reconsider  the  amend- 
ment of  the  right  honorable  member  (Mr. 
Reid)  without  going  out  of  committee  to 
get  leave  from  the  House  to  do  so. 

Mr.  REID  (New  South  Wales).— I  have 
had  an  opportunity  of  consulting  some  of 
the  representatives  of  New  South  Wales, 
and  I  really  feel  so  great  a  desire  to  avoid, 
if  possible,  the  raising  of  questions  which 
create   strong   feeling    that   I   am    quite 
willing  at  the  present  time — reserving  to 
myself  the  right  if  the  amendment  of  the 
honorable  and  learned  member  (Mr.  Glynn) 
is  kept  in  to  move  my  amendment  after- 
wards— in  order  that  the  committee  may 
for  the  present  get  away  from  this  business, 
to  withdraw  my  amendment.    I  am  anxious 
to  take  a  course  which  will  commend  itself 
to  the  committee  as  relieving  our  friends 
from  South  Australia  of  difficulties  which 
are  not  absolutely  inherent  in  the  nature 
of  the  case.     Do  what   we   will,   we   are 
bound  to  have  difficulties ;  but  I  am  sure 
that  we  are  anxious  to  remove  as  many  of 
these  difficulties   as   possible.     If  I  find, 
after   consultation   with   my  New  South 
Wales  colleagues,  that  we  can  rest  satis- 
fied with  the  attitude   of   the  honorable 
and    learned    member    (Mr.     Barton),    I 
am  so  desirous  of  maintaining  an  attitude 
in    harmony   with    his,    that    I    shall    go 
the   length   of   withdrawing    my   amend- 
ment. 

Sir  George  Turner. — Do  I  understand 
that  the  honorable  and  learned  member 
withdraws  his  amendment  temporarily  ? 

Mr.  REID. — Yes ;  and  I  shall  be  very 
glad  if  I  can  be  convinced  that  I  should 
withdraw  it  altogether.     I  am  not  in  that 
[Mr.  Barton. 


state  of  mind  now  ;    but  I  should  be  very 
glad  to  be  brought  to  that  state  of  mind. 

Mr.  LYNE  (New  South  Wales).— I 
understand — 'I  want  to  be  clear  upon  this 
matter — that  the  Premier  of  New  South 
Wales  withdraws  his  amendment  for  the 
time  being,  and  that  if  the  amendment  of 
the  honorable  and  learned  member  (Mr. 
Glynn)  is  not  negatived* he  retains  the 
option  of  moving  it  later  on. 

Mr.  Reid. — I  retain  that  option  in  any 
case.  Do  not  let  there  be  any  misunder- 
standing about  the  matter. 

Mr.  LYNE. — I  gathered  that  the  right 
honorable  gentleman  is  anxious  to  consult 
with  other  members  of  the  New  South 
Wales  representation  to  see  if  an  arrange- 
ment can  be  made  which  will  prevent  the 
necessity  for  at  any  time  moving  it  again, 
but  that  he  holds  the  right  of  moving  it 
again  if  he  thinks  fit. 

Mr.  Isaacs. — We  had  better  settle  the 
question  now,  since  we  have  been  discuss- 
ing it  so  long. 

Mr.  LYNE.— I  should  like  to  see  the 
amendment  withdrawn  for  the  present,  in 
order  that  we  may  know  what  course 
will  be  taken  in  regard  to  the  amend- 
ment of  the  honorable  member  (Mr. 
Glynn),  and  whether  an  arrangement  can 
be  made  to  prevent  the  necessity  of  mov- 
ing the  amendment  of  the  right  honorable 
member  (Mr.  Reid)  again.  If  no  such 
arrangement  can  be  made,  the  amendment 
must,  in  justice  to  the  colony  which  we 
represent,  be  moved  again. 

Mr.  DOUGLAS  (Tasmania).  —  As  I 
understand  the  position  of  affairs,  it  is 
this :  That  the  right  honorable  member 
(Mr.  Reid)  withdraws  his  amendment,  and 
that  the  honorable  and  learned  member 
(Mr.    Glynn)  withdraws. 

Mr.  Barton.  — The  honorable  and  learned 
member  (Mr.  Glynn)  will  not  withdraw 
his  amendment,  but  we  sha?l  try  to  knock 
it  out. 

Mr.  DOUGLAS.— It  will  come  to  the 
same  thing.  The  right  honorable  mem- 
ber (Mr.  Reid)  reserves  to  himself  the  right 
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to  move  his  amendment  later  on,  but  I 
hope  that  we  shall  have  no  more  of  this 
nonsense,  and  that  we  shall  come  to  a 
final  vote  now.  We  have  been  talking 
about  federation,  but  what  has  taken  place 
reminds  me  of  the  federation  of  Cain  and 
Abel.  We  have  had  one  colony,  the  bigger 
colony,  trying  to  slaughter  a  smaller 
colony.  We  have  been  sitting  here  now 
for  a  good  many  days  at  the  expense  of 
the  communities  which  we  represent,  and 
the  rights  of  both  South  Australia  and 
New  South  Wales  are  clear  and  distinct. 
I  say,  let  these  colonies  go  to  the  Federal 
Parliament  and  fight  out  this  matter  there 
instead  of  doing  it  here,  and  let  us  come  to 
a  vote  straight  away  instead  of  continuing 
this  humbug. 

Mr.  KINGSTON  (South  Australia).— 
I  rise  for  the  purpose  of  ascertaining,  so 
far  as  I  can,  the  position  of  the  different 
colonies  in  regard  to  this  question.  I  under- 
stand that  the  right  honorable  member 
(Mr.  Reid)  says,  on  behalf  of  the  colony 
which  he  represents,  that  it  is  possible 
that  he  may  not  move  his  amendment 
again,  but  that  if  lie  continues  in  his  pre- 
sent mind  he  will  move  it.  I  understand, 
further,  from  the  utterances  of  my  right 
honorable  friend  from  Victoria,  that  it  is 
his  intention  to  propose  an  amendment  of 
the  same  kind,  so  that  in  any  case  we  shall 
have  to  fight  against  this  proposal,  whether 
it  is  moved  by  the  right  honorable  member 
(Mr.  Reid),  or  by  a  representative  of 
Victoria.  Under  these  circumstances,  is 
it  tolerable  that  we  should  be  asked  to 
abandon  the  attitude  that  we  have  taken 
upl 

Mr.  Reid. — No  one  has  asked  you  to  do 
that. 

Mr.  KINGSTON.— I  have  never  in- 
tended to  abandon  it,  but  I  want  the 
position  made  clear. 

Mr.  ISAACS  (Victoria). — Suppose,  upon 
reconsideration,  the  amendment  of  the 
honorable  and  learned  member  (Mr. 
Glynn)  is  struck  out,  and  that  the  amend- 
ment of  the  right  honorable  member  (Mr 
Reid)  is  afterwards  carried. 


The  CHAIRMAN.— I  understand  that 
the  right  honorable  member  (Mr.  Reid)  is 
not  going  to  move  his  amendment  now. 

Mr.  ISAACS. — But  I  understand  that  it 
will  be  quite  competent  for  him  to  move 
it  immediately  after  the  amendment  of 
the  honorable  and  learned  member  (Mr. 
Glynn)  is  disposed  of,  if  he  chooses  to  do 
so? 

The  CHAIRMAN.— He  has  asked  leave 
to  withdraw  it. 

Mr.  ISAACS.— But  if  the  right  honorable 
gentleman  moves  his  amendment,  and  it 
is  carried,  will  it  be  necessary  to  get  leave 
from  the  Convention  to  again  consider  the 
amendment  of  the  honorable  and  learned 
member  (Mr.  Glynn)  ? 

The  CHAIRMAN.— Certainly.  The 
committee  has  obtained  leave  to  reconsider 
a  decision  which  they  have  arrived  at,  and 
once  they  have  reconsidered  that  decision 
they  cannot  consider  it  again  without  a 
second  time  getting  leave  from  the  Con- 
vention. 

Mr.  KINGSTON  (South  Australia).— 
The  only  question  I  am  going  to  ask  is — 
Would  it  not  be  competent,  after  the 
discussion  of  Mr.  Glynn's  amendment,  for 
the  Attorney-General  of  Victoria  to  move 
such  an  amendment  as  Mr.  Reid  has 
moved  1 

The  CHAIRMAN.— Certainly. 

Mr.  Reid. — But  I  have  no  intention  of 
doing  so,  only  on  the  recommittal  of  the 
clause. 

Mr.  KINGSTON.— I  said  the  Attorney- 
General  of  Victoria — I  did  not  say  the 
Premier  of  New  South  Wales. 

Mr.  BARTON  (New  South  Wales).— I 
take  it  that  this  is  the  position  of  affairs  : 
Supposing  Mr.  Glynn's  amendment  is 
struck  out,  Mr.  Reid  having  first  got  per- 
mission to  withdraw  his,  there  may  be  a 
motion  for  recommittal  or  reconsidera- 
tion of  the  clause.  Upon  that,  Mr. 
Reid  would  have  an  opportunity  of  moving 
his  amendment,  but  at  that  stage  Mr. 
Glynn  would  also  have  the  opportunity  of 
moving  his  amendment  again.  So  that, 
after  all,  the  danger  which  Mr.  Kingston 
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foresaw  to  the  interests  of  his  own  colony 
wonld  not  arise. 

Sir  John  Forrest. — We  should  have 
the  debates  all  over  again,  though. 

Mr.  BARTON.— I  do  not  think  so.  I 
think  that  the  statistics  given  by  my  right 
honorable  friend  (Sir  John  Forrest)  this 
morning  would  probably  prevent  any  repe- 
tition of  the  debates.  I  think  that  the 
statement  I  have  just  made  makes  the 
matter  perfectly  clear,  and  that  we  may  as 
well  proceed  to  deal  with  Mr.  Glynn's 
amendment. 

Sir  GEORGE  TURNER  (Victoria).— 
I  hardly  agree  with  the  leader  of  the  Con- 
vention with  regard  to  the  position  of 
affairs  at  the  present  time.  We  were  dis- 
cussing Mr.  Reid's  amendment,  when  we 
were  suddenly  stopped,  and  reported  pro- 
gress. Then  we  were  directed  to  consider 
another  question. 

Mr.  Barton. — Not  directed,  but  told 
that  we  had  power  to  consider  it. 

Sir  GEORGE  TURNER.— Yes,  we  were 
told  that  we  had  power  to  consider  another 
question.  We  desire  now  to  reconsider 
that  other  matter ;  but  we  have  before  us 
Mr.  Reid's  amendment,  and  we  cannot 
very  well  consider  the  question  of  striking 
out  Mr.  Glynn's  amendment  until  Mr. 
Reid's  amendment  is  withdrawn. 

Mr.  Barton. — You  will  have  to  give 
Mr.  Reid  leave  to  withdraw. 

Sir  GEORGE  TURNER.— Yes,  in  order 
to  enable  Mr.  Glynn's  amendment  to  be 
dealt  with.  But,  as  soon  as  Mr.  Glynn's 
amendment  is  dealt  with,  without  any  re- 
committal at  all,  it  is  perfectly  competent 
for  Mr.  Reid,  or  any  other  member  of  the 
Convention,  to  move  the  amendment  that 
we  were  discussing  at  the  time  we  reported 
progress. 

Mr.  Barton. — There  would  have  to  be  a 
motion  to  reconsider  or  recommit,  because, 
supposing  Mr.  Reid  gets  leave  to  withdraw, 
and  Mr.  Glynn's  amendment  is  struck  out, 
the  consideration  of  clause  52,  for  the  pre- 
sent time,  is  at  an  end. 

Sir  GEORGE  TURNER.— Why  so? 
Surely  not. 

[Mr.  Barton. 


Mr.  Barton.  —  Because  the  question 
that  would  be  put  is  that  the  clause  as 
amended  be  agreed  to. 

Sir  GEORGE  TURNER.— And  then 
somebody  could  move  a  fresh  amendment. 

Mr.  Barton. — But  I  take  it  that  there  is 
no  desire  on  the  part  of  anybody,  at  this 
stage,  to  move  another  amendment. 

Sir  GEORGE  TURNER.— This  is  the 
position,  as  I  understand  it,  and  I  would 
like  it  to  be  clearly  understood  by  the 
Convention :  As  soon  as  Mr.  Glynn's 
amendment  is  dealt  with,  it  ought  to  be 
competent,  and  it  seems  to  me  that  it  is 
competent,  for  Mr.  Reid  or  anybody  else 
to  move  an  amendment  in  the  terms  of 
Mr.  Reid's  present  amendment. 

The  CHAIRMAN.— It  is  competent  for 
any  member  of  the  Convention  to  move  an 
amendment  at  the  end  of  the  clause  which 
is  not  inconsistent  with  the  provisions  of 
the  clause  as  they  have  been  passed. 

Mr.  WALKER  (New  South  Wales).— I 
am  one  of  those  laymen  who  have  been 
waiting  very  patiently  for  the  lawyers  to 
finish  what  they  have  to  say  on  this  sub- 
ject. It  seems  to  me  that,  in  justice  to 
the  South  Australians,  we  ought  to  vote 
for  the  retention  of  Mr.  Glynn's  amend- 
ment. Then  I  would  vote  for  Mr.  Reid's 
amendment.  It  appears  to  me  that  after 
six  and  a  half  days'  discussion  we  will  be 
precisely  as  we  were  if  we  carry  only  Mr. 
Glynn's  amendment. 

Mr.  SYMON  (South  Australia).  —  It 
seems  to  me  that  on  this  point  of  pro- 
cedure we  are  getting  into  a  fog. 

The  CHAIRMAN.— No;  the  position  is 
perfectly  clear. 

Mr.  SYMON.— What  is  the  position? 

The  CHAIRMAN.— Mr.  Reid  has  asked 
leave  to  withdraw  his  amendment.  Any 
one  member  can  object,  but  if  leave  to 
withdraw  is  given,  then  the  question  will 
be  that  the  amendment  of  Mr.  Glynn  be 
reconsidered.  If  that  is  disposed  of,  I  shall 
put  the  question  that  the  clause  as  amended 
stand  part  of  the  Bill.  On  that  question 
any  honorable  member  can  move  any 
amendment  at  the  end  of  the  clause  not 
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inconsistent  with  the  clause.  There  is  no 
difficulty  about  the  position.  It  is  per- 
fectly clear. 

Mr.  Reid's  amendment  was  withdrawn. 

Mr.  Barton's  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move  that  the  following  words, 
inserted  in  the  clause,  be  struck  out: — 

For  the  purposes  of  sub-section  (1),  waters 
shall  be  deemed  navigable  for  trade  and  com- 
merce which,  either  by  themselves  or  in 
connexion  with  other  waters,  are  in  fact 
navigated  permanently  or  intermittently  for 
trade  and  commerce  with  other  nations  or 
among  the  several  states. 

Mr.  KINGSTON  (South  Australia).— 
I  trust  that  the  words  of  Mr.  Glynn's 
amendment  will  be  allowed  to  remain, 
and  the  reason  I  take  this  position  is  that 
it  simply  makes  what  we  are  told  is  the 
position  under  the  Constitution  perfectly 
clear.  I  appeal  to  the  leader  of  the  Con- 
vention to  say  whether  he  is  treating  all 
the  representatives  of  the  various  colonies 
with  that  liberality  and  fairness  with 
which  he  generally  treats  us  ?  I  would 
ask  the  honorable  member  to  consider 
what  is  the  position  ?  We  all  attach 
the  greatest  weight  to  his  every  word 
and  utterance,  and  I  shall  continue  under 
all  circumstances  to  do  so.  I  have  been 
very  much  impressed  with  what  I  have 
heard  from  him  at  a  variety  of  times,  and 
I  was  to  a  very  considerable  extent  guided 
in  my  action  in  connexion  wTith  this  matter 
by  what  he  said  as  regards  what  would  be 
the  construction  put  on  this  Constitution 
without  the  words  of  Mr.  Glynn's  amend- 
ment. What  we  have  done  under  existing 
circumstances  is  simply  to  put  in  words 
which  make  it  abundantly  clear  that  the 
construction  for  which  he  has  so  ably  con- 
tended shall  be  the  construction  accepted 
by  the  Federal  Courts.  That  is  all  we  have 
done,  and  nothing  more.  And  I  ask  him 
what  reason  can  there  be  for  altering  his 
attitude  in  reference  to  it  on  any  other  clause 
of  the  Bill  ?  He  has  resisted  us  time  after 
time  in  our  efforts  to  define  the  relative 
rights  of  the  colonies  with  reference  to 
irrigation   and    water   conservation.     Are 


they  to  be  decided  by  the  Inter- 
State  Commission,  the  Federal  High 
Court,  or  the  Federal  Parliament  ?  But 
he  has  told  us  practically  "Don't  be 
alarmed,  you  have  no  cause  for  fear,  this 
is  the  meaning  of  the  Bill."  Well,  wre  put 
that  meaning  in  so  many  words,  and  he 
did  not  raise  the  slightest  objection  to  the 
insertion  of  those  words.  They  are  words 
which  were  practically  borrowed  from  the 
amendment  of  the  Attorney-General  oi 
Victoria  (Mr.  Isaacs),  and  to  which  no 
exception  was  previously  taken  by  the 
leader  of  the  Convention  in  the  least,  or 
by  those  who  were  more  conspicuous  in 
acting  with  him.  Those  words  were  ac- 
cepted by  the  Right  Hon.  the  Premier 
of  Victoria  also.  All  wre  have  done  is 
to  make  that  clear  which  the  leader  of 
the  Convention  said  with  great  force  was 
previously  clear,  and,  under  these  circum- 
stances, I  ask  him  why  should  he  now 
alter  his  attitude?  Something  has  been  said 
about  the  difficulty  we  shall  have  in  recom- 
mending this  Constitution  to  our  respec- 
tive colonies.  I  do  not  want  to  exaggerate 
those  difficulties  in  the  slightest  degree , 
but  I  can  assure  the  Convention  that  if  I 
go  back  to  my  colony  and  tell  them  that 
the  construction  of  the  Constitution  we 
have  framed  at  this  Convention  will  pro- 
tect them  in  connexion  with  their  rights, 
they  will  be  sure  to  ask  —  "  What 
authority  have  you  for  that  statement?" 
I  shall  be  able  to  say — "  We  have  the 
authority  of  the  leader  of  the  Conven- 
tion." They  will  further  desire  to  know — 
"Did  everybody  agree  with  his  opinion?" 
I  shall  have  to  reply  "No."  They  will 
then  ask — "Were  they  high  authorities 
who  differed  from  the  leader  of  the  Conven- 
tion? "  and  I  shall  have  to  say — "They 
included  the  Right  Hon.  the  Premier  of 
New  South  Wales."  Their  rejoinder  will 
obviously  be  — "  Under  these  circum- 
stances, why  didn't  you  make  it  perfectly 
clear  ? "  My  answer  to  that  must  be — "  We 
did  make  it  perfectly  clear.  We  put  into 
the  Constitution,  so  that  all  who  run  may 
read,  the  very  principles  which  the  leader 
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of  the  Convention  told  ns  would  be  the 
conclusion  which  the  High  Court  would 
come  to  on  the  subject."  And  the  re- 
joinder I  shall  be  met  with  will  be — 
"  Why  were  they  not  kept  there  ? "  To 
which  my  answer  will  have  to  be — 
"  Because  the  leader  of  the  Convention  sug- 
gested that  those  words  should  bo  struck 
out."  So  that  the  subject  will  be  left  in 
doubt  and  difficulty.  Now,  I  venture  to 
submit  that  a  subject  of  such  vital  import- 
ance, to  which  we  have  devoted  six  days 
of  discussion,  ought  not  to  be  left  in 
doubt  and  difficulty.  We  ought  at  least 
to  know  what  conclusion  we  have  arrived 
at.  If  we  cannot  tell  amongst  ourselves, 
if  it  is  going  to  depend  on  the  following 
of  American  cases,  which  really  have  no 
binding  effect  on  the  court  that  we  propose 
shall  judge  and  determine  this  question, 
we  shall  be  left  in  a  sort  of  slough  of 
difficulty,  from  which,  as  Constitution 
builders,  we  ought  to  do  our  very  best 
to  extricate  the  future  people  of  this 
Federation. 

Mr.  BARTON  (New  South  Wales).— I 
suppose  I  am  called  on  at  once  to  answer 
my  honorable  friend  as  to  why  I  object 
to  this  amendment,  not  having  objected 
to  it  when  it  was  first  carried.  AVell, 
I  have  answered  that  question  several 
times  in  advance.  I  told  the  Convention 
— and  I  have  not  the  least  doubt 
my  word  to  this  Convention  is  trusted 
— that  I  did  not  object  to  this  amend- 
ment at  the  time,  because  I  did  not 
fully  grasp  the  purport  of  it,  and  that, 
after  more  fully  considering  it,  I  now 
understand  it  in  a  different  wray.  Now, 
there  are  two  things  which  arise  on  this 
amendment.  First,  I  think  one  objection 
to  it  is  that,  for  a  certain  purpose,  it  takes 
out  of  the  hands  of  the  High  Court  the 
decisiou  of  what  is  or  what  is  not  a  navig- 
able river,  and  I  say  that  it  is  only  con- 
sistent with  the  attitude  I  have  maintained 
throughout,  with  regard  to  the  trade  and 
commerce  clause,  that  I  should  leave  the 
ascertainment  of  what  is  a  navigable  river 
entirely  to  the  High  Court.  But  this 
[Mr.  Kingston. 


amendment  substitutes  a  declaration  for 
the  ordinary  scope  of  the  High  Court 
in  respect  of  part  of  its  power* 
of  adjudication,  and  to  that  extent  I 
have  objected  to  the  amendment  ever 
since  I  grasped  its  purpose.  There  is 
another  objection.  The  amendment  tends 
to  introduce  further  obligations.  While,  on 
the  one  hand,  it  substitutes  a  declaration  for 
the  ordinary  powers  of  adjudication  of  the 
High  Court  as  regards  rivers,  it  introduces 
another  factor  which  may  to  a  large 
extent  invoke  further  and  more  difficult 
questions  for  the  High  Court  to  adjudi- 
cate on,  and  that  is  in  the  use  of  the  word 
"waters."  Mr.  Glynn  proposes  that  waters 
shall  be  deemed  navigable  under  certain 
circumstances.  What  "  waters  "  does  that 
mean  1  In  the  first  place,  does  it  include 
lakes  %  Because,  so  far  as  a  lake  within 
a  state  is  not  part  of  the  highway  of 
a  river,  the  lake  is  entirely  within 
the  jurisdiction  of  the  state,  and  is  not, 
on  the  subject  of  navigation,  under  the 
laws  of  the  Commonwealth,  unless  you 
make  it  so  by  an  amendment  of  this  sort. 
Again,  the  operation  of  the  word  "  waters" 
is  very  difficult  in  another  way.  There  is 
not  only  the  question  as  to  whether  it 
means  "  rivers  "  or  not.  If  you  said  "  rivers 
shall  be  deemed  navigable  "  under  certain 
circumstances  you  would  have  a  clearer 
expression  than  you  have  in  using  the 
word  "waters,"  because  "  waters"  may  be 
deemed  to  include  the  whole  course  of  the 
river,  and  if  the  river  is  navigable  in  part 
only,  we  may  increase  the  element  of 
doubt  and  difficulty  of  judicial  interpreta- 
tion by  inserting  limitations  and  declara- 
tions like  this. 

Mr.  Isaacs. — I  think  I  had  the  word 
"  rivers  "  in  my  amendment. 

Mr.  BARTON.— Yes.  To  sum  up  my 
remarks,  I  my  say,  first,  as  to  the  ques- 
tion of  consistency,  I  have  several  times 
explained  that  it  is  quite  consistent  on  my 
part  that  I  should  rely  on  this  as  a  prin- 
ciple, that  the  High  Court  shall  be  deemed 
the  arbiters  who  are  to  state  what  are,  and 
what  are  not,  navigable  rivers,  and  how 
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far  they  are  navigable.  The  whole  of  that 
question  is  left  to  the  High  Court  in  gene- 
ral words,  but  if  you  impose  these  limita- 
tions, you  will  remove  so  much  of  the 
powers  of  the  High  Court  from  them,  and 
the  present  amendment,  which  covers  a 
lot  by  the  use  of  the  word  "  waters,"  may 
impose  on  the  High  Court  difficulties 
which  were  never  intended  to  be  brought 
before  them  under  the  trade  and  com- 
merce clause.  So  that,  whether  I  look  at 
the  amendment  one  way  or  the  other,  I 
have  an  objection  to  it,  and  I  think  that  it 
is  only  right  that  I  should  be  relieved  of 
all  charges  of  inconsistency  in  maintaining 
the  ground  of  principle  that  I  took  at  the 
beginning — that  is,  that  the  trade  and 
commerce  clause  is  enough  for  us,  and 
that  the  High  Court  should  at  all  times, 
when  the  question  arises,  decide  what  is  a 
navigable  river. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  think  we  might  have  come  to  a  deci- 
sion, and  a  satisfactory  decision,  on  these 
matters,  within  five  minutes  or  so,  if  the 
pronouncement  of  my  right  honorable 
friend  (Mr.  Reid)  had  been  more  definite 
in  its  terms — if  he  had  given  an  unqualified 
engagement  to  withdraw  his  amendment. 

Mr.  Reid. — Good  gracious !  that  is  the 
very  thing  I  would  not  do,  not  for  you  or 
a  thousand  Conventions.  Really,  upon 
my  word,  you  are  driving  it  pretty  hard. 

Sir  EDWARD  BRADDON.— It  is  that 
unqualified  promise  to  withdraw  the 
amendment  of  Mr.  Reid  which  would 
justify  the  supporters  of  Mr.  Glynn's 
amendment  in  agreeing  to  its  withdrawal 
now. 

Mr.  Reid. — Very  well,  you  must  not 
calculate  on  it. 

Sir  EDWARD  BRADDON.— Then  I 
shall  vote  for  Mr.  Glynn's  amendment. 

Mr.  GLYNN  (South  Australia).  —  In 
answer  to  Mr.  Barton,  I  did  not  frame  the 
definition  of  my  amendment  until  after  the 
most  ample  deliberation,  and  after  having 
submitted  it  to  two  or  three  New  South 
Wales  representatives  for  their  opinion. 
Some  of  the  objections  raised  by  members 


of  the  Convention  representing  New  South 
Wales  were  covered  by  a  word  changed  by 
the  leader  of  the  Convention.  In  the  first 
instance,  I  used  the  word  "  navigated  "  in 
the  original  amendment ;  not  "navigable.57 
My  reason  for  doing  so  was  this :  I 
thought  that  there  might  be  a  river  in 
New  South  Wales  which  was  perhaps 
navigable  for  a  month  or  two  in  the  year, 
but  never  navigated,  and  as  I  did  not  wish 
to  bring  such  a  river  under  the  federa. 
jurisdiction,  except  so  far  as  sub-section  (1) 
would  do  so,  I  used  the  word  "  navigated  " 
instead  of  "  navigable." 

Mr.  Barton. — I  am  inclined  to  think, 
on  second  thoughts,  you  were  right  there, 
too. 

Mr.  GLYNN. — I  certainly  think  so.  In 
making  those  alterations  I  only  wanted  to 
meet  the  just  sense  of  the  committee,  re- 
gardless of  whether  the  alterations  were 
suggested  by  representatives  of  New  South 
AVales  or  the  Attorney-General  of  Victoria. 
I  am  still  willing  to  agree  to  any  modifi- 
cation which  will  not  frustrate  the  object 
I  have  in  view,  if  the  terms  of  my  amend- 
ment are  considered  ambiguous,  which, 
after  a  careful  examination  of  the  Ameri- 
can decisions,  I  do  not  think  they  are. 
My  amendment  was  framed  to  cover  what 
some  might  consider  the  prejudices  of  New 
South  Wales  as  regards  possible  encroach- 
ments on  rivers  which  do  not  form,  either 
by  themselves  or  by  their  connexions, 
navigable  rivers — channels  of  commerce. 
Therefore,  I  allowed  my  amendment  to  be 
changed.  In  the  first  instance,  I  did  not 
use  the  word  "waters,"  but  the  word 
"  river,"  as  follows  : — ■ 

A  river  shall  be  deemed  to  be  navigable  if  at 
times  its  waters,  by  themselves  or  their  con- 
nexion with  other  waters,  form  and  are  used  as 
a  continuous  channel  for  commerce  with  other 
nations  or  among  states. 

In  that  amendment  the  word  "river"  is 
the  dominating  or  governing  factor  of  the 
whole  proposition — it  is  the  substantive 
which  covers  what  is  predicative  of  it 
afterwards.  In  order  to  meet  the  views 
of  the  representatives  of  New  South  Wales 
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I  altered  my  amendment  into  the  form  in 
which  I  have  submitted  it  to  the  Conven- 
tion. I  will  call  honorable  members' 
attention  to  another  point  of  the  question. 
It  is  evident  that,  with  a  care  and  anxiety 
which  does  them  great  credit,  some  of  the 
representatives  of  New  South  Wales  have 
striven  to  drag  the  Darling  out  of  the 
federal  control  by  hook  or  by  crook. 

Mr.  Lyne. — You  are  trying  to  drag  it  in. 

Mr.  GLYNN.— Look  at  clause  95.  Does 
that  clause  give  to  the  state  or  the  federal 
authority  the  jurisdiction  over  the  Darling? 

Mr.  Wise. — It  is  certainly  our  desire, 
but  you  extremists  make  it  almost  impos- 
sible for  us  to  take  federal  action. 

Mr.  GLYNN.— At  Adelaide  the  discus- 
sion was  not  at  all  up  to  the  point  of 
seriousness  which  the  importance  of  the 
question  deserves.  The  honorable  mem- 
ber (Mr.  Wise)  himself,  by  two  interjec- 
tions, said  that  what  wTas  wranted  was  that 
a  definition  should  be  put  in,  but  now  he 
changes  to  the  other  side  of  the  contest. 
Conduct  of  that  sort  from  members  of  the 
Convention  justifies  the  statement  that 
was  made  by  a  great  statesman — that  a 
politician,  instead  of  being  a  pillar  of  state, 
is  a  weathercock,  exalted  for  his  levity 
and  versatility,  and  of  very  little  use, 
except  to  indicate  the  shiftings  of  every 
fashionable  gale. 

Mr.  Reid. — We  do  not  understand  that. 

Mi'.    GLYNN. — I  have  great   hope  of 
passing  this  amendment,   so  long  as  the 
right  honorable  gentleman  does  not  under- 
stand it.     He  is  evidently  falling   back, 
however,   on  his  original  intention  to  cut 
down  without  any  definition  the  scope  of 
sub-section  (1).     It  is  his   manifest  inten- 
tion to  tie  the  hands  of  the  Federal  Judi- 
cature,  whether  there  is  a  definition  or  \ 
not,   as  to  the  extent  they  can  go  in  the   ! 
application  of  American  decisions,  and  to 
do  so  by  direction  beforehand  that  they 
are  not  to  go  the  length  of  the  Federal   ; 
Judicature   in   America.     I   certainly  ask  I 
that  this  amendment  shall  be  retained.    If 
honorable   members   look    at    clause  95, 
they   will   find    that    the    Darling    does 
[Mr.  Glynn. 


not  come  within  the  scope  of  the 
Judicial  Commission  at  all — that  the  river 
question  may  be  re-opened  there  if  this 
amendment  is  not  put  in.  One  of  the 
Parliaments— South  Australia — has  asked 
for  an  amendment  of  this  clause,  to  make 
the  whole  arterial  system  of  the  rivers 
come  within  the  jurisdiction  of  the  com- 
mission. I  will  press  the  amendment 
to  a  division.  It  is  a  fair  compromise, 
and  it  is  one  which,  I  am  sure,  notwith- 
standing the  opinions  of  the  delegates  from 
New  South  Wales,  will  receive  very  large 
support  in  New  South  Wales  itself. 

Mr.  Barton. — Might  I  mention  that  if 
you  leave  the  matter,  as  it  is  left,  to  the 
operation  of  the  trade  and  commerce  sub- 
section, I  have  a  strong  desire  to  take  away 
the  limitation  with  reference  to  rivers. 

Mr.  GLYNN. — All  this  shows  the  neces- 
sity for  careful  consideration.  If  clause 
95  were  passed  in  its  present  form,  it 
would  completely  abrogate  the  existing 
rights  of  South  Australia. 

Mr.  McMillan. — It  was  carried  with 
reference  to  sub-section  (31)  as  it  then 
existed. 

Mr.  Barton. — It  was  all  right  when 
sub-section  (31)  stood,  but  it  will  have  to 
be  reconsidered  now. 

Mr.  GLYNN. — I  understand  the  reason 
why  it  was  put  in,  but  it  certainly  does 
not  fit  in  with  the  wisdom  of  the  commit- 
tee at  present.  As  I  always  prefer  to  hear 
my  own  opinions  expressed  by  some  other 
people,  the  committee  will  excuse  me  for 
quoting  the  final  paragraph  of  an  article 
which  appeared  in  the  Sydney  Daily 
Telegraph  of  Wednesday  last.  That 
article  seems  to  have  been  written  with 
a  sort  of  instinctive  knowledge  that  Mr. 
Reid's  amendment  was  to  be  tabled. 

The  CHAIRMAN.— It  would  not  be  in 
order  for  the  honorable  member  to  quote 
any  newspaper  comments  on  our  proceed- 
ings. 

Mr.  GLYNN. — This  is  a  comment  on 
the  general  policy  of  the  federal  movement. 
Of  course,  it  could  not  possibly  be  a  com- 
ment on  a  thing  which  had  not  yet  taken 
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place,  although,  as  I  said,  there  seems  to 
have  been  an  almost  instinctive  knowledge 
that  Mr.  Reid's  amendment  was  to  he 
submitted.     The  article  says — 

The  contention  that  the  Darling  should  be 
used  exclusively  for  irrigation,  and  not  treated 
as  a  navigable  river,  would  not  only  deny  to 
South  Australian  and  Victorian  traders  the 
right  of  using  the  northern  arm  of  the  stream 
above  Went  worth,  but  it  would  deprive  the 
lower  portion  of  that  stream  of  part  of  its 
natural  water  supply.  To  the  greater  part  of 
the  river,  which  flows  from  the  Queensland 
border  to  the  Southern  Ocean,  New  South 
Wales  would  have  exclusive  rights,  simply 
because  at  Wentworth  its  name  was  changed 
from  the  Darling  to  the  Murray.  We  may 
take  it  for  granted  that  no  Federation  would 
permit  this,  nor  is  there  any  purpose  consistent 
with  federation  for  which  we  require  it.  The 
right  of  New  South  Wales  to  conserve  the 
overflow  waters  which  come  down  in  flood  time 
for  irrigation  is  one  thing ;  the  right  of  stop- 
ping the  normal  flow  of  the  river  is  another. 
That  the  latter  right  would  be  any  use  to 
this  colony,  even  if  we  had  it,  is  doubt- 
ful, since  it  is  on  the  conservation  of  the  waste 
water  that  irrigation  depends,  not  on  the 
depletion  of  the  navigable  channel.  This 
channel  must  be  kept  navigable  by  some  one, 
and  the  proposal  to  put  the  responsibility  on 
to  the  Federation,  instead  of  being  one  to 
"  rob  us  of  our  river,"  is  really  one  to  relieve 
the  colony  of  a  burden.  The  Federal  Govern- 
ment would  bear  the  expense  of  a  work  that 
would  otherwise  devolve  upon  New  South 
Wales.  Whether  the  Federation  should  carry 
out  its  control  of  the  rivers  by  an  Inter-State 
Commission,  as  proposed,  or  otherwise,  is  only  a 
question  of  secondary  importance.  Aninstitution 
of  this  kind  to  assess  the  different  states  in  pro- 
portion to  their  interest  in  the  rivers  might  be 
found  useful  or  even  necessary,  but  that  is  a 
matter  which  could  safely  be  left  to  the  Federal 
Parliament.  The  thing  that  the  Convention  has 
to  do  is  to  provide  a  Constitution  under  which 
the  navigable  channels  of  federal  rivers  shall  be 
federal  property.  What  the  Federation  may  do 
with  them  will  then  be  for  itself  to  determine. 

Mr.  Lyne. — That  is  an  article  from  the 
foreign  trade  paper. 

Mr.  GLYNN. — The  honorable  member 
(Mr.  Lyne)  will  again  introduce  his  local 
politics  into  this  national  question.  I  only 
know  this  newspaper  as  a  New  South 
Wales  organ,   and  it  is  contrary   to   the 


spirit  of  federal  broadness  with  which  this 
debate  should  be  conducted  to  introduce 
local  politics.  I  would  ask  is  this  question 
a  South  Australian  question  alone?  Do 
not  honorable  members  think  that  there 
is  a  great  deal  of  force  in  what  Mr.  Holder 
has  said,  that  the  interests  of  Victoria  are 
quite  as  much  concerned  as  those  of 
South  Australia?  Do  they  forget  what 
was  said  in  Mr.  Mathieson's  evidence 
and  in  Mr.  Pendleton's  evidence  to  the 
Finance  Committee,  that  by  the  destruc- 
tion of  the  river  traffic  an  investment 
of  £200,000  in  Melbourne  would  be  de- 
stroyed? Mr.  Pendleton  also  said  that, 
whereas  some  of  the  trade  goes  to  South 
Australia,  a  great  deal  of  it  goes  to  Swan 
Hill  and  Echuca,  and  that  the  bulk  of 
the  trade  goes  through  Melbourne  to  be 
shipped  to  Europe.  This  has  been  raised 
as  a  question  between  South  Australia  and 
New  South  Wales,  whereas  the  interests 
of  Victoria  are  quite  as  much  bound  up  in 
this  amendment  as  those  of  South  Aus- 
tralia. I  ask  that  the  amendment  should 
be  retained.  It  cannot  be  said  to  have 
been  hastily  considered,  as  it  was  two 
days  in  print,  and  it  is  an  amendment 
which,  without  putting  any  limitation  on 
the  federal  powers  of  the  Judiciary,  or 
making  any  extension  of  the  powers  of 
the  Legislature,  will  satisfy  the  reasonable 
desires  of  South  Australia. 

Question — That  the  words  proposed  to 
be  omitted  stand  part  of  the  clause — put. 

The  committee  divided — 


Ayes  ... 

...     22 

Noes  ... 

...     22 
Ayes. 

Berry,  Sir  G. 

Isaacs,  I.  A. 

Braddon,  Sir  E. 

N. 

C.  Kingston,  C..C. 

Clarke,  M.  J. 

Lee  Steere,  Sir  J.  G 

Cockburn,  Dr.  J 

A 

Peacock,  A.  J. 

Dobson,  H. 

Quick,  Dr.  J. 

Douglas,  A. 

Solomon,  V.  L. 

Gordon,  J.  H. 

Trenwith,  W.  A. 

Grant,  C.  H. 

Turner,  Sir  G. 

Hackett,  J.  W. 

Walker,  J.  T. 

Higgins,  H.  B. 

Holder,  F.  W. 

Teller. 

Howe,  J.  H. 

Glynn,  P.  M. 
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Abbott,  Sir  J.  P. 

Lewis,  N.  E. 

Briggs,  H. 

Lyne,  W.  J. 

Brown,  N.  J. 

McMillan,  W. 

Carruthers,  J.  H. 

Moore,  W. 

Crowder,  P.  T. 

O'Connor,  R.  E. 

Deakin,  A. 

Reid,  G.  H. 

Downer,  Sir  J.  W. 

Symon,  J.  H. 

Forrest,  Sir  J. 

Venn,  H.  W. 

Fraser,  S. 

Wise,  B.  R. 

Hassell,  A.  Y. 

Henry,  J. 

Teller. 

Leake,  G. 

Barton,  E. 

The  CHAIRMAN.— In  what  I  conceive 
to  be  the  interests  of  the  federation  of 
these  colonies,  I  vote  with  the  Noes. 

Question  so  resolved  in  the  negative. 

Sir  GEORGE  TURNER  (Victoria).— I 
desire  to  ask  Mr.  Reid  whether  he  pro- 
poses to  move  the  amendment  standing  in 
his  name? 

Mr.  REID  (New  South  Wales).— In  the 
interests  of  the  subject  of  the  amend- 
ment, I  made  up  my  mind  to  take  a  certain 
course,  because  I  found  the  New  South 
Wales  delegation  split  up,  and,  at  least, 
half  the  delegation  prepared  to  vote 
against  me.  I  do  not,  as  a  rule,  press 
things  at  the  wrong  time,  when  I  am  sure 
to  be  defeated,  and,  under  the  circum- 
stances, I  felt  it  necessary,  in  the  interests 
of  the  amendment,  that  it  should  be 
postponed.  I  hoped  also  that  I  should 
find  some  method  of  reconciling  my  pre- 
sent fears  with  the  policy  of  the  leader  of 
the  Convention.  I  have  a  genuine  desire, 
if  I  can,  to  do  that,  but  if  I  find  it  impos- 
sible to  bring  my  mind  to  the  same  attitude 
as  that  of  Mr.  Barton  in  the  matter,  it  will 
be  my  positive  duty  to  re-open  the  question 
at  a  later  stage.  The  proceeding  will  then 
be  a  simple  one.  Those  honorable  mem- 
bers who  are  not  in  favour  of  carrying  my 
amendment  can  refuse  to  recommit  the 
Bill,  and  we  need  not  have  another  ever- 
lasting river  discussion.  The  question  wffl 
simply  be,  shall  we  go  into  committee 
again  in  order  to  deal  with  Mr.  Reid's 
amendment?  If  there  is  a  majority 
against  the  amendment  of  which  I  gave 


notice,  they  will  say  no.  I  think  I  have 
taken  a  course  in  the  interests  of  public 
business  as  well  as  in  the  interests  of 
federation.  Of  course,  if  honorable  mem- 
bers opposite  are  determined  to  move  the 
amendment  now,  I  will  vote  with  them, 
but  I  do  suggest  to  them  that  it  would 
not  be  in  the  interests  of  the  cause  we 
all  have  at  heart  to  do  so  at  the  present 
stage. 

Sir  GEORGE  TURNER  (Victoria).— I 
regret  I  cannot  agree  with  the  right  honor- 
able member.  It  is  evident  from  the  way  in 
which  he  puts  the  matter  that  hereafter 
we  shall  not  get  a  straight-out  vote  on  the 
question.  He  says  that  those  who  desire 
to  defeat  the  amendment  will  be  able  to 
refuse  permission  to  recommit.  Many 
honorable  members  might  reconcile  it 
with  their  consciences  to  vote  against  the 
proposal  to  recommit,  whilst  they  would 
not  be  prepared  to  vote  against  a  straight- 
out  amendment.  In  the  interests  of  the 
producers  a  decision  ought  to  be  come  to 
one  way  or  another.  We  have  discussed 
the  question  long  enough,  and  wTe  need 
not  re-open  it,  but  we  should  have  it  on 
record  whether  the  Convention  is  prepared 
to  put  the  interests  of  navigation  before 
the  interests  of  the  producers. 

Mr.  Isaacs. — It  is  a  vital  matter. 

Sir  GEORGE  TURNER.— It  is,  and  we 
should  have  a  decision  upon  it.  I  beg, 
therefore,  to  move — 

That  the  following  be  added  to  the  clause  : — 
That  no  state  shall  be  prevented  from  using 
or  authorizing  the  use  of  any  of  the  waters  of 
navigable  rivers  for  purposes  of  irrigation  or 
water  conservation. 

This  is  Mr.  Reid's  amendment,  with  a 
slight  alteration,  necessitated  by  the  fact 
that  Mr.  Glynn's  amendment  on  which  it 
was  based  has  been  struck  out.  If  it  is 
carried  it  will  affirm  the  principle,  and  it 
will  be  necessary  at  a  later  stage  to  add 
words  to  define  navigability. 

Mr.  DEAKIN  (Victoria).— I  am  en- 
tirely with  the  Premier  of  Victoria  in  the 
object  that  he  proposes  to  gain   by  the 
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amendment,  although  I  am  in  doubt  as  to 
whether  this  is  a  time  at  which  the  right 
honorable  member  will  obtain  that  support 
for  it,  or  some  modification  of  it,  that  it 
really  deserves.  The  whole  issue  can  now 
be  summed  up  in  the  two  antithetical  pro- 
positions which  have  been  submitted.  The 
proposal  to  leave  sub- clause  (1)  as  it  stands 
appears  to  impose  upon  the  Federal  Go- 
vernmeDt  and  upon  the  Federal  Parliament 
the  obligation  of  dealing  with  those  ques- 
tions which  affect  the  rivers  of  Australia 
solely  with  a  view  to  trade  and  commerce, 
or,  in  other  words,  solely  with  a  view  to 
the  carriage  of  goods  and  the  naviga- 
bility of  those  rivers.  The  amendment  of 
the  Premier  of  New  South  Wales,  which 
has  now  been  adopted,  with  a  verbal 
variation  by  the  Premier  of  Victoria, 
means  that  exactly  the  reverse  principle 
of  interpretation  would  apply,  and  that 
irrigation  would  acquire  paramount  im- 
portance in  all  places,  at  all  times,  and 
under  all  circumstances,  in  any  interpre- 
tation which  the  High  Court  would  feel 
called  upon  to  give  in  any  matters  dealing 
with  the  rivers  of  Australia.  These  twTo 
views  represent  the  opposite  poles,  and 
yet  it  is  quite  possible,  having  regard  to 
the  growth  of  Australia,  to  the  inevitable 
change  of  circumstances,  and  to  the  vast 
increase  of  knowledge  of  our  water  re- 
sources— leading  us  as  Ave  may  hope  to  a 
wiser  use  of  our  water  than  we  have  made 
in  the  past — that  at  some  time,  and  at 
some  places,  navigation  would  be  the 
paramount  interest,  whilst  in  the  same 
places,  at  a  later  stage,  and  in  a  more 
developed  condition  of  the  country,  irriga- 
tion would  be  paramount.  It  may  well 
be  that  in  one  part  of  the  stream  where 
navigation  is  being  maintained  without  loss 
to  irrigation,  navigation  should  always  re- 
main the  paramount  interest,  and  it  also 
may  well  be,  and  must  be  in  the  majority 
of  cases,  that  irrigation  will  gradually  more 
and  more  and  finally  everywhere  become 
the  paramount  and  indeed  the  sole  consid- 
eration. It  seems  to  me  that  either  the  pro- 
posal to  retain  the  clause  as  it  stands  or  the 


proposal  which  has  now  been  fathered  by 
the  Premier  of  Victoria  may  bear  harshly 
and  injudiciously  upon  the  future  river  de- 
velopment and  improvement  of  Australia. 
I  would  suggest  to  both  parties — to  those 
who,  like  the  representatives  of  South 
Australia,  feel  that  navigation  is  for  the 
time  being  their  chief  interest,  although 
they  recognise  the  future  of  irrigation; 
and  to  the  representatives  of  Victoria  and 
New  South  Wales,  who  hold  that  in  most 
parts  of  the  country  irrigation  is  now 
the  great  interest,  and  navigation  is 
secondary  if  not  tertiary — that  a  sub- 
section might  be  framed  which  would 
allowT  of  the  decision  as  to  which  should 
be  the  paramount  interest  being  deter- 
mined on  the  facts  of  each  case  at  the  time. 
There  are  grave  difficulties.  In  making 
this  suggestion  to-day  to  a  number  of  hon- 
orable members,  in  order  that  it  might  be 
thought  over,  I  put  it  before  them  in  this 
rudimentary  condition,  and  have  not  yet 
endeavoured  to  elaborate  it  into  a  form  of 
words. 

Mr.  SyMON. — Do  not  you  think  the  High 
Court  would  take  this  into  consideration  ? 

Mr.  DEAKIN. — I  am  coming  to  that. 
The  leader  of  the  Convention  proposes 
that  the  clause  should  be  left  as  it  stands, 
when,  until  the  Federal  Parliament  legis- 
lates, the  complete  control  would  remain 
in  the  hands  of  the  states.  In  my  opinion, 
we  should,  at  all  events,  take  into  con- 
sideration the  point  of  view  of  the  High 
Court  when  it  does  come  to  deal  with  this 
subject,  when  it  finds  that  the  only  inter- 
ests explicitly  secured  in  the  Constitution 
are  those  which  are  bound  up  with  the 
maintenance  of  the  navigation  of  these 
rivers.  It  may  well  be,  or  it  may  possibly 
be,  and  it  ought  not  to  be  possible,  that  the 
High  Court  may  take  the  view  that  the 
only  federal  interest  being  navigation, 
every  other  interest  must  be  sacrificed  to 
it,  and  that  no  other  can  be  placed  in  the 
scale. 

Mr.  Wise. — The  honorable  member  for- 
gets that  subsection  (8)  of  clause  73  gets 
over  all  that  difficulty. 
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Mr.  DEAKIN. — The  issue  need  not  arise 
between  states. 

Mr.  Wise. — Yes,  it  would,  if  the  legis- 
lation of  one  state  injured  the  other. 

Mr.  DEAKIN.— That  may  not  be  the 
case. 

Mr.  Wise. — Then  there  is  no  difficulty. 

Mr.  DEAKIN. — There  may  be  a  very 
great  difficulty.  Suppose  that  either 
through  individual  action  or  through  state 
action  a  question  arises  as  to  the  diver- 
sion of  water  in  the  state,  and  that  the 
High  Court  has  to  consider  whether  that 
diversion  is  justifiable,  what  would  be 
the  criterion  which  the  court  would  apply  1 
It  would  look  to  this  Act,  and  would 
say — "What  we  are  charged  to  do  is  to 
maintain  the  trade  and  commerce  of  the 
Federation.  That  is  the  first  principle 
of  the  Federation,  and  that  can  only  be 
maintained  by  navigation.  This  proposed 
diversion,  good  and  useful  in  itself,  per- 
haps enormously  more  valuable  than  navi- 
gation, is  not  one  of  the  matters  referred 
to  us ;  it  is  not  a  matter  which  we  are 
directed  to  take  into  account,  and  conse- 
quently, although  we  recognise  that,  on 
the  facts,  the  diversion  either  for  conser- 
vation, or  what  we  call  in  Victoria  stock 
and  domestic  purposes,  or  for  irrigation 
— although  we  recognise  the  enormous 
importance  of  this  work,  yet,  as  it 
may  interfere  with  navigation,  we  are 
bound  to  hold  that  it  cannot  be  carried 
out." 

Mr.  Dobson. — It  is  a  very  narrow 
view. 

Mr.  DEAKIN. — It  may  be  said  that 
it  is  a  very  narrow  view,  and  it  is.  When 
the  difference  is  pointed  out  between 
our  circumstances  and  the  circumstances 
of  America,  in  which,  when  a  Constitu- 
tion closely  resembling  this  as  regards 
the  sub-clause  regarding  commerce  was 
first  formulated,  irrigation  was  not  fore- 
seen, we  may  well  doubt  whether  a  Con- 
stitution which  has  worked  well  in  the 
east  of  that  country,  but  which  has 
worked  very  unsuitably  in  the  west  is 
[Mr.  Dtakin. 


the  best  for  us  to  adopt  without  any 
reference  to  the  uses  of  the  water.  Can 
it  be  left  without  even  a  reference  in  the 
Constitution.  If  it  be  necessary,  I  will 
go  to  the  full  length  with  my  colleague 
(Sir  George  Turner) ;  but  take  this  oppor- 
tunity to  suggest  that  if  we  had  time  to 
consider  the  situation,  we  should  find 
it  possible  to  introduce  a  sub-section 
which  would  make  it  clear  to  the 
High  Court  that  it  was  called  upon 
to  consider  questions  of  irrigation  and 
water  conservation  as  well  as  questions 
of  navigation ;  and  on  the  facts — that  is, 
on  the  evidence  as  to  what  the  state  of 
things  was  at  the  time — as  to  what  the 
interest  of  that  particular  part  or  the 
whole  of  Australia  demanded — to  decide 
which  should  be  the  paramount  user — 
navigation  or  irrigation. 

Mr.  Kingston. — Is  not  that  a  question 
of  policy  % 

Mr.  DEAKIN.— Not  wholly;  it  is  a 
question  of  fact.  The  broad  question  is 
what  should  be  done  which  will  be  most 
advantageous  to  those  who  use  the  water 
for  one  purpose  or  the  other.  It  nar- 
rowly approaches  a  question  of  policy, 
but  there  is  a  dividing  line.  The 
question  as  to  which  is  the  most  meri- 
torious use  of  the  water  at  that  par- 
ticular time  and  place  is  purely  a  matter 
of  evidence.  The  quantity  of  water  avail- 
able, the  time  in  the  year  for  which  it  is 
available,  the  amount  of  goods  to  be 
carried  upon  it,  and  a  variety  of  cir- 
cumstances, are  all  matters  of  fact.  On 
the  other  hand,  as  to  irrigation,  the 
quantity  of  water,  the  suitability  of  the 
land  for  irrigation,  the  means  of  trans- 
port for  produce,  are  pure  questions  of 
fact.  It  is  generally  admitted  that  the 
boundary  dispute  between  Victoria  and 
South  Australia  is  one  of  the  matters 
which  might  be  remitted  to  the  Federal 
Court.  Is  not  that  a  question  of  policy  % 
Has  not  that  been  an  important  question 
of  policy  in  the  past  1 

Mr.  Kingston. — No,  it  is  a  legal  defini- 
tion of  a  parallel  of  latitude. 
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Mr.  DEAKIN.— Many  will  think  that 
It  involves  a  question  of  policy. 

Mr.  O'Connor. — It  would  be  the  con- 
struction of  a  document. 

Mr.  DEAKIN.— No.  The  document  is 
clear,  but  the  difference  is  as  to  the  inter- 
pretation. Take  the  interjection  of  my 
learned  friend  (Mr.  Wise),  that  every  dis- 
pute between  states  may  be  referred  to 
the  High  Court.  If  the  word  "  matters  " 
embraces  every  dispute  which  occurs  be- 
tween states,  it  may  easily  be  that  matters 
of  policy  may  be  referred  to  the  High 
Court. 

Mr.  Isaacs. — Railway  rates. 

Mr.  Lyne. — It  cannot  be  that,  because 
you  decline  to  allow  railway  matters  to  be 
referred. 

Mr.  DEAKIN.— I  do  not  quite  follow 
the  interjection  at  the  moment,  nor  is  it 
necessary  for  me  to  do  so.  I  say,  in  reply 
to  those  who  urge  that  such  an  issue 
may  possibly  be  an  issue  of  policy,  that 
issues  which  may  embrace,  at  all  events, 
quite  as  much  policy  may  possibly  have 
to  go  before  the  High  Court. 

Mr.  Wise. — It  has  been  held  in  the 
United  States  to  mean  "  all  controversies, 
whatever  may  be  their  nature  or  sub- 
ject." 

Mr.  Isaacs. — Providing  that  they  can 
show  a  law  for  it. 

Mr.  O'Connor. — Provided  that  they  are 
capable  of  judicial  decisions. 

Mr.  Isaacs. — The  courts  cannot  legis- 
late— they  interpret  the  laws. 

Mr.  DEAKIN. — I  take  it  that  this  ques- 
tion as  to  which  is  to  be  the  user  of  the 
water  at  any  given  place  is  a  question  of 
fact,  a  question  of  evidence. 

Mr.  Symon. — You  could  not  possibly 
settle  that  in  the  Constitution. 

Mr.  DEAKIN. — I  do  not  propose  to  try 
to  settle  it  in  the  Constitution.  What 
I  say  to  many  of  my  fellow  represen- 
tatives wTho  are  anxious  to  leave  the 
decision  of  the  question  of  the  use  of 
the  rivers  to  the  High  Court  is  that 
the  mere  fact  that  a  question  of  policy 
may  be  involved  need  not  deter  us  from 


leaving  to  that  court  the  determination 
of  the  question  which  should  be  the  para- 
mount user  of  the  water  at  the  particular 
time. 

Mr.  Wise. — They  can  do  that  without 
our  putting  in  express  words. 

Mr.  DEAKIN. — Possibly ;  but  there  can 
be  no  harm  in  adopting  the  suggestion  of 
Sir  George  Turner,  who  desires  to  carry 
confidence  to  the  settlers  in  the  western 
parts  of  New  South  Wales,  and  perhaps  in 
Victoria. 

Mr.  McMillan. — All  your  argument 
has  been  against  the  honorable  member 
as  far  as  I  can  follow  you. 

Mr.  DEAKIN. — If  my  honorable  friend 
will  examine  the  report  of  my  speech 
to-morrow,  or  give  me  an  opportunity 
privately  to  expound  my  views,  I  will 
convince  him  that  my  proposition  is 
not  only  consistent  with  what  I  have 
hitherto  advocated,  and  with  what  Sir 
George  Turner  suggests,  but  is  also  one  on 
which  the  representatives  of  New  South 
Wales  and  South  Australia  may  meet.  It 
is  a  proposition  which  need  carry  no 
alarm  to  either.  It  is  that  we  should  put 
in  the  sub  section  such  words  as  would 
indicate  to  the  High  Court  that  in  dealing 
with  any  questions  arising  out  of  the  first 
subsection  so  far  as  they  affected  rivers, 
it  should  be  competent  and  proper  for 
the  court  to  consider  the  question  as 
to  how  far  any  proposal  in  regard  to  the 
streams  would  affect  irrigation  or  water 
conservation  and  distribution  for  stock 
and  domestic  purposes,  as  well  as  navi- 
gation. 

Mr.  Wise. — We  have  been  struggling 
for  a  week  to  find  these  words. 

Mr.  DEAKIN. — Most  honorable  mem- 
bers have  been  trying  to  do  a  great  deal 
more;  they  have  been  trying  to  define 
the  user  beforehand,  so  as  to  bind 
the  court  to  take  either  navigation  or 
irrigation  as  the  paramount  use  of  the 
water.  The  form  of  words  I  suggest 
would  leave  it  open  to  the  court  to  de- 
cide which  should  be  paramount — irriga- 
tion,   water   conservation,   or   navigation. 
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The  only  objection  to  that  proposal  is  that 
it  involves,  as  it  undoubtedly  does  in  Bome 
aspects,  some  questions  which  may  be 
termed  questions  of  policy.  Nevertheless, 
they  are  questions  which  may  be  settled 
as  questions  of  fact.  If  there  is  that 
confidence  in  the  High  Court  which  honor- 
able members  say  they  have,  why  should 
they  fear  to  allow  that  body  to  decide 
which,  in  the  circumstances  of  a  particular 
place,  or  area,  should  be  the  paramount 
user  of  river  water  ?  If  that  powrer  be 
already  vested  in  the  court,  as  some  think, 
why  object  to  put  it  in  the  forefront  of 
the  Constitution,  in  order  to  remove  the 
objection  which  may  be  entertained  by  the 
agricultural  population,  naturally  timor- 
ous, by  their  training  compelled  to  be 
cautious,  and  liable  at  all  times  to  take  a 
depressed  view  of  their  own  possibilities. 
Why  should  we  refuse  to  re-assure  them 
if,  by  so  doing,  we  commit  neither 
South  Australia  to  forfeit  any  claim 
she  thinks  she  has  to  the  water,  nor 
New  South  Wales  to  forfeit  any  control 
she  has  over  her  Darling  streams,  but 
place  it  in  the  power  of  the  High  Court 
to  decide,  on  the  question  being  raised, 
which  should  in  a  particular  place  or  time 
be  the  paramount  user  of  the  water  ? 

Mr.  Wise. — The  facts  are  so  varied  and 
so  uncertain  that  every  form  of  words 
which  has  been  or  can  be  suggested  will 
probably  be  a  limitation  on  the  powers  of 
the  Supreme  Court,  and  not  a  direction 
to  it. 

Mr.  DEAKIN.— I  do  not  think  they 
need  be.  It  is  quite  competent  for  my 
honorable  friend,  and  I  have  every  confi- 
dence in  him 

Mr.  Wise. — I  have  tried  and  failed. 

Mr.  DEAKIN. — Let  us  simply  bring 
before  the  High  Court  the  question  of 
irrigation  and  conservation,  and  leave  it 
open  simply  on  its  merits.  I  would  not  at- 
tempt to  decide  in  advance  and  for  all 
cases  which  shall  be  paramount,  but  leave 
that  to  the  High  Court.  Do  not  allow 
them  to  say  that  because  there  is  no 
[Mr.  Deal-in. 


reference  in  this  Constitution  to  irriga- 
tion and  water  conservation  they  are  prac- 
tically not  to  consider  either,  and  that 
navigation  being  their  sole  charge  every- 
thing is  to  be  sacrificed  to  it.  That  is 
a  construction  which  I  cannot  support, 
but  it  is  a  possible  construction,  and 
should  be  provided  for.  I  do  not 
wish  to  occupy  the  attention  of  honor- 
able members  any  longer.  This  is  only 
the  third  time  I  have  spoken,  although 
it  is  a  subject  with  which  I  am  as  deeply 
concerned  as  with  any  other  practical 
question  before  us.  Without  further 
developing  the  proposition,  I  submit  it 
to  my  honorable  friends  from  South  Aus- 
tralia and  New  South  Wales,  in  the  hope 
that  it  will  satisfy  their  constituents,  that 
without  setting  aside  their  rights  in  any 
particular  they  may  remit  this  question 
to  be  considered  in  a  fair  manner  by 
that  High  Court,  to  which  the  leader  of 
the  Convention  is  always  content  to  appeal. 
I  am  prepared  to  follow  him,  provided 
that  the  language  of  the  sub-section  is 
made  a  little  more  luminous  and  widened 
by  the  addition  of  words  which  will  imply 
a  reference  of  w^ater  conservation  and 
irrigation  to  that  tribunal. 

Mr.  DOBSON.— I  move- 
That  the  committee  do  now  divide. 
The  motion  was  negatived. 
Mr.  BARTON  (New  South  Wales).— 
I  have  only  to  say,  with  regard  to 
the  suggestion  of  the  Eight  Hon. 
Sir  George  Turner,  that  after  what  I 
have  already  stated,  and  after  the  vote 
given  for  striking  out  the  amendment 
of  the  honorable  member  (Mr.  Glynn), 
narrow  as  that  majority  was,  I  feel  bound 
to  adhere  to  the  position  I  took  up,  and 
to  vote  against  this  amendment.  I  was 
pleased  to  hear  the  Right  Hon.  Mr. 
Reid  state  that  he  had  withdrawn  his 
amendment,  and  that  he  would  take  an- 
other opportunity  of  considering  whether 
he  should  again  bring  it  forward.  I  think 
we  may  well  leave  the  question  to  that 
consideration.     I  do  not  think    that  my 
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right  honorable  friend  is  likely  to  bring  it 
forward  again,  although  he  may  think  it 
necessary  to  bring  it  forward  under  the 
circumstances.  I  think  it  better  to  take 
that  consideration,  and  now  dispose  of  the 
matter  by  agreeing  to  the  clause  as 
amended. 

Mr.  ISAACS  (Victoria).— I  do  not  wish 
to  take  up  much  more  time,  and  I  should 
like  on  this  occasion,  as  on  all  occasions, 
to  fall  in  with  the  views  of  the  leader  of 
the  Convention ;  but  I  feel  that  the  eyes 
of  Australia,  and  the  eyes  of  Victoria  cer- 
tainly, are  watching  to  see  what  is  the 
determination  of  the  Convention,  and  what 
is  the  mind  of  the  Convention  on  this  very 
important  matter. 

Mr.  Reid. — We  never  know  what  the 
mind  of  this  Convention  is  for  three 
hours. 

Mr.  ISAACS. — We  have  been  debating 
this  question  for  days,  and  many  of  us 
have  been  reproached.  If  we  defer  our 
decision,  we  shall  merely  open  the  way 
to  further  debate.  That  is  to  say, 
under  the  very  best  circumstances.  But 
what  may  happen  under  the  other  circum- 
stances ?  We  may  be  deprived  of  the 
opportunity  of  ever  coming  to  a  clear  deci- 
sion on  this  question.  That  would  bo 
a  calamitous  result.  During  the  debate 
on  this  question  in  the  Victorian  House  of 
Assembly,  I  was  very  much  impressed  by 
a  view7  taken  by  a  very  prominent  mem- 
ber of  that  Assembly,  when  he  stated 
more  than  once  that  although  there  were 
many  lawyers  upon  the  Convention,  and 
many  interests  represented,  yet  he  failed 
to  find — I  did  not  agree  with  him  in  this, 
but  it  was  his  assertion — any  argument  or 
stand  taken  on  behalf  of  the  producers  of 
the  colony.  That  statement  has  been 
watched  very  jealously.  Apart  from  that 
statement,  I  think  it  is  our  manifest  duty 
to  make  it  clear  without  hesitation,  and  it 
seems  to  me  without  delay,  that  there  shall 
be  nothing  in  the  way  of  conserving  the 
water  of  Victoria  for  irrigation  and  con- 
servation in  preference  to  navigation.  I 
do  not  want  any  doubt  cast  on  that  matter. 
[41] 


I  think  a  great  deal  of  interest  in  this  fede- 
ral question  will  be  lost,  and  a  great  deal 
of  opinion  will  be  turned  the  other  way, 
by  the  mere  fact  of  delay.  We  ought  to 
come  to  a  decision,  and  I  trust  in  the 
right  direction,  and  that  we  shall  insist 
upon  placing  the  interests  of  the  producers 
— which  are  very  serious  in  Victoria,  as 
well  as  elsewhere — in  the  first  position  as 
regards  the  use  of  the  water.  I  do  not 
want  to  take  up  time  answering  certain 
legal  positions  urged — I  do  not  mean  by 
the  leader  of  the  Convention,  as  I  quite 
agree  with  his  views  to  a  very  large  extent, 
and  almost  wholly  from  a  legal  stand-point 
— but  I  do  think,  whatever  view  may  be 
taken  of  those  legal  positions,  it  is  abso- 
lutely essential  that  we  shall  make  clear 
and  certain  the  right  of  the  states  to  use 
their  water  for  irrigation  and  conservation 
in  the  interests  of  the  producers.  I  think 
we  should  only  lose  and  not  gain  by 
deferring  the  determination  of  the  ques- 
tion. 

Mr.  REID  (New  South  Wales).— Since 
my  honorable  friend  insists  upon  taking 
the  opinion  of  the  Convention  at  the 
present  time,  which  I  think  is  very 
unfavorable  for  the  success  of  his  motion 
— in  view  of  the  duty  which  devolves 
upon  us  all  to  vote  upon  propositions 
according  to  our  conscientious  belief — 
I  cannot  deny  the  wisdom  of  the  pro- 
position which  the  honorable  member 
puts  forward.  I  have  not  concealed  my 
belief  that,  as  this  proposition  is  dealt 
with,  so  will  federation  be  dealt  with,  at 
least  in  one  colony,  and,  as  the  Right  Hon. 
Sir  George  Turner  has  taken  upon  himself 
the  responsibility  of  asking  for  a  straight 
vote  now  on  the  question,  I  certainly 
shall  give  him  all  the  support  I  can. 

Mr.  McMILLAN  (New  South  Wales).— 
I  shall  say  only  one  word,  as  my  action 
might  otherwise  appear  a  little  inconsis- 
tent. I  intend  to  vote  against  this  pro- 
posal, because  I  was  always  willing  to 
confine  the  restriction  in  this  matter  to 
certain  well-known  rivers  in  certain  parts 
of  the  colonies ;   but  I  certainly  shall  not 
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be  found  giving  my  adhesion  to  a  sweeping- 
clause  like  this,  which  I  believe  strikes  at 
the  very  principle  of  federation. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  divided — 


Ayes 

... 

8 

Noes 

••■               ••• 

35 

Majority  against  the  amendment 

27 

Ayes. 

Carruthers,  J.  H. 

Reid,  G.  H. 

Deakin,  A. 

Turner,  Sir  G. 

Isaacs,  I.  A. 

Lyne,  W.  J. 

Teller. 

Quick,  Dr.  J. 

Peacock,  A.  J. 

Noes, 

Abbott,  Sir  J.  P. 

Henry,  J. 

Barton,  E. 

Higgins,  H.  B. 

Berry,  Sir  G. 

Holder,  F.  W. 

Braddon,  Sir  E.  N. 

C.    Howe,  J.  H. 

Briggs,  H. 

Kingston,  C.  C. 

Brown,  N.  J. 

Lee  Steere,  Sir  J 

G. 

Clarke,  M.  J. 

Lewis,  N.  E. 

Cockburn,  Dr.  J.  A 

.       McMillan,  W. 

Crowder,  F.  T. 

Moore,  W. 

Dobson,  H. 

O'Connor,  R.  E. 

Douglas,  A. 

Solomon,  V.  L. 

Forrest,  Sir  J. 

Symon,  J.  H. 

Fraser,  S. 

Trenwith,  W.  A. 

Glynn,  P.  M. 

Venn,  H.VW. 

Gordon,  J.  H. 

Walker,  J.  T. 

Grant,  C.  H. 

Wise,  B.  R. 

Hackett,  J.  W. 

Teller. 

Hassell,  A.  Y. 

Downer,  Sir  J. 

Question  so  resolved  in  the  negative. 

The  clause,  as  amended,  was  agreed 
to. 

Mr.  BARTON  (New  South  Wales).— 
We  now,  in  the  ordinary  course  of  events, 
arrive  at  the  financial  clauses  of  the  Bill. 
Honorable  members  will  perhaps  be  glad 
to  hear  that  there  is  a  draft  in  print  of 
the  clauses  founded  on  the  suggestions  of 
the  Finance  Committee,  and  that  draft  is 
now  in  the  hands  of  the  committee  for 
consideration.  I  understand  that  by  to- 
morrow or  the  following  morning  the  clauses 
will  be  in  their  final  shape  so  far  as  to  enable 
them  to  be  submitted  to  the  Convention. 
In  the  meantime  I  propose  that  we  should 
postpone  the  consideration  of  Chapter  IV.  — 
[Mr.  McMillan. 


that  is,  the  clauses  from  81  to  98  inclusive 
— which  will  enable  us  to  go  on  to  the 
remaining  part  of  the  Bill.  I  therefore 
beg  to  move — 

That  the  consideration  of  Chapter  IV.  be 
postponed. 

If  we  get  over  Chapter  V.  before  the 
financial  clauses  come  back  from  the 
printer,  I  shall  ask  the  Convention  to 
next  consider  the  clauses  relating  to 
new  states. 

The  motion  was  agreed  to. 

Clause  99  was  agreed  to. 

Clause  100. — All  laws  in  force  in  any  of  the 
colonies  relating  to  any  of  the  matters  declared 
by  this  Constitution  to  be  within  the  legislative 
powers  of  the  Parliament  of  the  Commonwealth 
shall,  except  as  otherwise  provided  by  this 
Constitution,  continue  in  force  in  the  states 
respectively,  and  may  be  repealed  or  altered  by 
the  Parliaments  of  the  states,  until  provision  is 
made  in  that  behalf  by  the  Parliament  of  the 
Commonwealth. 

Mr.  BARTON  (New  South  Wales).— I 
propose  to  make  one  or  two  drafting 
amendments  at  this  stage,  as  to  do  so  will 
be  a  useful  occupation  of  the  time  of  the 
committee.     I  beg  to  move,  first  of  all — 

That  after  the  word  "All"  (line  1),  the  follow- 
ing words  be  inserted: — "except  as  otherwise 
provided  by  this  Constitution." 

That  is  to  say,  I  propose  to  remove  the 
words  quoted  from  the  place  where  they 
are  to  be  found  lower  down,  and  to  put 
them  after  the  word  "  All." 

Mr.  Higgins. — What  will  be  the  effect 
of  this  amendment  1 

Mr.  BARTON. — The  words  now  occur 
lower  down  in  the  clause,  which,  as  it 
reads  at  present,  will  have  the  effect  that 
the  words  "  except  as  otherwise  provided 
by  this  Constitution "  will  apply  only  to 
the  phrase  with  which  they  are  connected, 
namely,  "  continue  in  force  in  the  states 
respectively,''"  and  not  to  the  further 
words  "and  may  be  repealed  or  altered 
by  the  Parliaments  of  the  states."  But  if 
the  position  of  the  words  be  altered  as 
proposed  by  me  they  will  affect  the  whole 
clause. 

The  amendment  was  agreed  to. 
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Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  the  words  "except  as  otherwise  pro- 
vided by  this  Constitution  "  (line  5)  be  omitted. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  101. — When  a  law  of  a  state  is  incon- 
sistent with  a  law  of  the  Commonwealth  the 
latter  shall  prevail,  and  the  former  shall,  to  the 
extent  of  the  inconsistency,  be  invalid. 

Mr.  REID  (New  South  Wales).— I 
should  like  to  submit  what  seems  to  me 
to  be  a  very  important  matter  for  the  con- 
sideration of  the  leader  of  the  Convention. 
This  clause,  as  honorable  members  will  see, 
is  one  of  vital  importance.  At  first  sight 
I  was  strongly  opposed  to  it,  but  I  see  that 
it  is  necessary  that  some  such  clause  should 
be  inserted,  inasmuch  as  there  will  be  state 
laws  in  force  on  federal  matters  until  the 
Federal  Parliament  chooses  to  legislate; 
a  period  of  uncertain  duration — perhaps 
of  long  duration  in  some  cases.  Certainly 
it  is  necessary  that  a  state  law  shall  be  in 
force  until  the  federal  law  shall  be  enacted. 
It  is  also  necessary  that  this  clause 
should  be  inserted,  because  it  may  hap- 
pen that  a  state  law  will  deal  with  a 
matter  which  the  Federal  Parliament  has 
not  legislated  on,  and  in  such  a  case 
the  state  law  should  remain  in  force. 
Of  course  it  was  seen  that  questions  might 
often  arise  as  between  state  laws  and  Com- 
monwealth laws,  and  the  point  I  wish 
to  emphasize  is  that  the  clause  should  be 
limited  as  to  subjects  within  the  legisla- 
tive powers  of  the  Commonwealth.  I 
suggest  that  it  should  read — 

When  a  law  of  the  state  upon  a  subject 
within  the  legislative  powers  of  the  Common- 
wealth is  inconsistent  with  the  law  of  the 
Commonwealth;  the  latter  shall  prevail  and  the 
former  shall,  to  the  extent  of  the  inconsistency, 
be  invalid. 

Mr.  Isaacs. — It  could  not  be  incon- 
sistent otherwise. 

Mr.  REID.—  Take  the  matter  of  irriga- 
tion and  navigation.  The  question  of 
irrigation  is  not  within  the  legislative 
powers  of  the  Commonwealth,  though 
navigation  clearly  is.     Suppose  there  was 


a  Commonwealth  law  dealing  with  naviga- 
tion and  a  state  law  dealing  with  irriga- 
tion, as  they  both  affect  the  same  fluid 
questions  may  arise  between  them,  but 
surely  it  is  not  intended  that  in  regard  to 
a  matter  within  the  sphere  of  the  state, 
and  not  under  the  control  of  the  federal 
power,  the  federal  law  should  prevail. 
However,  I  shall  be  quite  content  if  my 
honorable  and  learned  friend  will  consider 
the  matter.  The  clause  as  it  stands  i& 
expressed  in  very  general  terms,  and  it 
seems  to  me  that  it  provides  that  if  the 
law  of  the  Commonwealth  upon  some  other 
matter  infringes  upon  a  state  law  affecting 
a  matter  of  exclusively  state  concern  the 
state  law  must  go  under.  t 

Mr.  SYMON  (South  Australia).  —  I 
would  suggest  to  the  leader  of  the  Con- 
vention that  the  amendment  suggested  by 
the  Premier  of  New  South  Wales  is  not 
necessary.  It  is  implied  that  the  law  of 
the  Commonwealth  is  a  law  within  the 
legislative  power  of  the  Commonwealth. 

Mr.  Higgins. — Otherwise  it  is  not  a  law. 

Mr.  Reid. — It  is  a  law  until  it  is 
declared  not  to  be  a  law. 

Mr.  SYMON.— Clause  101  is  merely 
declaratory.  If  there  is  any  inconsistency 
between  a  law  of  the  state  and  a  law  of 
the  Commonwealth  it  is  for  the  High 
Court  to  determine  which  shall  prevail, 
and  the  court  will,  of  course,  be  bound  to 
consider  whether  the  law  of  the  Common- 
wealth is,  or  is  not,  within  the  legislative 
power  of  the  Commonwealth.  If  it  is  not, 
it  will  be  null  and  void.  The  clause  is 
necessary  to  establish  in  the  Constitution 
the  principle  that  where  the  Common- 
wealth legislates  within  its  legislative 
power  its  laws,  must  prevail. 

Mr.  ISAACS  (Victoria). — It  was  decided 
in  the  case  of  Norton  v.  Shelby  County 
that  an  unconstitutional  law  of  Con- 
gress is  no  law.  Any  law  of  the  United 
States  which  is  unconstitutional  is  illegal, 
because  it  is  forbidden  by  the  Constitution, 
and  may,  therefore,  be  disregarded.  If 
the  law  of  the  Commonwealth  is  consti- 
tutional it  will  necessarily  override   the 
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law  of  the  state.  The  clause  will  not 
give  a  law  of  the  Commonwealth  either 
validity  or  invalidity. 

Mr.  Keid. — Then  it  is  not  wanted. 

Mr.  Symon. — It  is  merely  declaratory. 

The  clause  was  agreed  to. 

Clause  102. — (Powers  to  be  exercised  by  Go- 
vernors of  states.) 

Amendment  suggested  by  the  Legis- 
lature of  Tasmania — 

Before  "  all  "  insert  "  The  powers  and  autho- 
rity of  the  Executive  Government  of  each  state 
shall  be  exercised  by  the  Governor  thereof,  and." 

Mr.  BARTON  (New  South  Wales).—! 
doubt  very  much  if  the  clause  requires  the 
insertion  of  a  provision  of  this  kind.  The 
Constitutions  of  the  several  states  provide 
for  these  matters,  and  except  so  far  as  this 
Constitution  expressly  touches  theirs,  there 
is  no  occasion  for  the  declaration  of  any- 
thing contained  in  them.  I  take  it,  too, 
that  the  next  clause  saves  the  Constitu- 
tions of  the  several  states  in  the  widest 
form. 

The  amendment  was  negatived. 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  ask  the  leader  of  the  Con- 
vention whether  it  would  not  be  possible 
to  provide  in  this  clause  that  the  powers 
and  functions  at  present  vested  in  the 
Governors  of  the  states  should  continue 
to  be  so  vested  ?  The  intention  of 
the  clause  is  to  declare  that  nothing 
in  the  Constitution  shall  be  taken 
to  impliedly  abrogate  any  of  the  powers 
or  functions  of .  these  Governors,  but  what 
it  really  says  is  that  these  powers  and 
functions  shall  not  be  altered  except  by 
or  under  the  authority  of  the  various  Par- 
liaments. I  suggest  that  the  words  "  as 
if  this  Act  had  not  been  passed  "  should 
be  added  to  the  clause. 

Mr.  Barton.— I  will  take  the  matter 
into  consideration. 

The  clause  was  agreed  to. 

Clause  103. — (Saving  of  Constitutions.) 

Mr.  BARTON  (New  South  Wales).— I 
wish  to  make  the  clause  read  in  this  way :  — 

The  Constitution  of  each  state  of  the  Common- 
wealth shall,  subject  to  the  provisions  of  this 
Constitution,  continue  as  at  the  establishment 
[Mr.  Isaacs. 


of  the  Commonwealth  until  altered  by  or  un^cr 
the  authority  of  the  Parliament  of  the  state,  in 
accordance  with  the  provisions  of  its  Constitu- 
tion. 

That  is  a  mere  simplification  of  the  clause. 

The  CHAIRMAN.— I  think  it  would  be 
better  to  strike  out  the  clause,  and  to  in- 
sert the  amendment  as  a  new  clause. 

Mr.  GLYNN  (South  Australia).— I  would 
ask  is  the  clause  necessary1?  There  is 
nothing  in  the  Constitution  which  gives 
the  Federal  Parliament  power  to  alter  the 
Constitutions  of  the  states.  The  clause 
may  merely  stereotype  some  of  the  evils  in 
the  existing  Constitutions.  Now,  by  con- 
ventional usage,  there  is  a  capacity  for 
growth  in  all  these  Constitutions. 

Mr.  Trenwith. — A  Constitution  re- 
mains as  it  is  until  altered. 

Mr.  GLYNN. — But  there  are  additions 
to  Constitutions  which  are  independent 
of  Acts  of  Parliament.  We  have,  in  addi- 
tion to  the  British  Constitution,  an  Act 
of  Parliament,  but  that  does  not  destroy 
those  other  peculiarities  of  the  Constitu- 
tion, which  are  the  result  of  repeated 
breaches  of  all  rules.  We  can  have  an 
alteration  of  the  Constitution  without  the 
intervention  of  the  British  Parliament. 
The  clause  provides  that  the  Constitutions 
of  the  several  states  of  the  Commonwealth 
shall  continue  as  they  were  at  the  estab- 
lishment of  the  Commonwealth  n  until 
altered  by  or  under  the  authority  of  the 
Parliaments  thereof,"  so  that  the  Consti- 
tutions of  the  states  may  be  altered  by 
the  Parliaments  of  the  states  or  by  the 
Imperial  Parliament. 

Mr.  Barton. — But  only  "  in  accordance 
Avith  the  provisions  of  their  respective 
Constitutions." 

Dr.  COCKBURN  (South  Australia).— 
I  have  always  argued  against  the  latter 
part  of  this  clause,  because  it  is  stereo- 
typing the  mode  of  altering  our  state 
Constitutions.  When  this  Commonwealth 
is  called  into  existence  the  power  of  the 
various  states  with  regard  to  all  legislation 
of  an  external  character — all  legislation 
affecting  shipping  and   immigration,  and 
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other  legislation  which  concerns  the  em- 
pire at  large — will  be  taken  away  from 
them,  and  I  do  not  see  why,  under  the 
new  Constitution,  the  Parliaments  of  the 
various  states  should  not  have  the  power 
of  altering  their  Constitutions  in  any  way 
they  desire. 

Mr.  Barton. — There  is  nothing  to  pre- 
vent that. 

Dr.  COCKBURN.— At  present,  if  any 
state  wants  to  alter  its  Constitution,  even 
as  regards  a  purely  local  affair  relating, 
say,  to  the  manner  of  the  exercise  of  the 
suffrage,  it  has  first  to  have  an  absolute 
majority  in  its  own  Parliament,  and  then 
to  go  through  the  tedious  process  of  a 
reference  to  the  Imperial  authorities.  Now, 
seeing  that  under  this  Constitution  all 
matters  which  really  concern  the  outside 
relations  of  the  state  will  be  removed  from 
the  legislative  powers  of  the  state,  I  do 
not  see  why  the  states  should  not  have 
the  power  to  alter  their  Constitutions  at 
their  own  will.  They  will  only  have 
power  to  deal  with  purely  local  concerns. 
T  certainly  think  that  we  might  very  well 
strike  out  all  the  words  after  "Parlia- 
ments." That  would  accomplish  the  object 
I  have  in  view. 

Clause  103  was  struck  out. 

Mr.  BARTON  (New  South  Wales).— I 
think  it  might  be  well  to  adopt  the  amend- 
ment suggested  by  Mr.  Symon.  There  is 
a  small  portion  of  the  amendment  I  left 
out  inadvertently.  I  now  beg  to  propose 
it,  as  follows  : — 

The  Constitution  of  each  state  of  the  Com- 
monwealth shall,  subject  to  the  provisions  of 
this  Constitution,  continue  as  at  the  establish- 
ment of  the  Commonwealth,  or  as  at  the  admis- 
sion or  establishment  of  the  state,  as  the  case 
may  be,  until  altered  in  accordance  with  the 
provisions  of  its  Constitution. 

Mr.  Trenwith. — If  this  clause  were 
not  in  the  Bill  at  all,  would  not  the  Con- 
stitution still  remain  the  same  1 

Mr.  BARTON. — I  am  not  quite  sure  of 
that,  and  there  are  a  great  many  people 
who,  reading  a  Federal  Constitution,  are 
apt  to  call  out,  as  we  constantly  hear 
them  crying  out  in  the  colony  from  which 


I  come — "  They  want  to  take  from  us  our 
rights  and  liberties  under  our  Constitu- 
tion, and  give  us  nothing  back."  That  is 
to  say,  there  is  a  considerable  demand  for 
an  express  declaration  on  the  face  of  the 
Federal  Constitution  that  the  states  shall 
keep  their  Constitutions,  and  also  have 
power  to  alter  them  if  they  want  to  do 
so. 

Mr.  Kingston. — You  might  stop  at  the 
word  "  altered." 

Mr.  BARTON.— I  think  Mr.  Symon's 
suggestion  is  the  correct  one. 

Mr.  Isaacs. — The  states  that  are  estab- 
lished after  federation  will  not  want 
that. 

Mr.  BARTON.— Yes,  because  they  will 
come  in  under  such  terms  as  may  be 
arranged  between  them  and  the  Common- 
wealth, but  they  should  come  in  under 
the  same  guarantee  as  those  who  originally 
joined,  as  far  as  their  Constitution  is 
concerned. 

Mr.  Barton's  new  clause,  in  lieu  of 
clause  103,  was  agreed  to. 

Clause  104.— The  provisions  of  this  Constitu- 
tion relating  to  the  Governor  of  a  state  extend 
and  apply  to  the  Governor  for  the  time  being  of 
the  state,  or  other  the  chief  executive  officer  or 
administrator  of  the  government  of  the  state, 
by  whatever  title  he  is  designated. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  have  a  new  clause  to  propose 
in  regard  to  the  office  of  state  Governor. 

The  CHAIRMAN.— It  would  be  better 
to  leave  all  the  new  clauses,  except  the 
new  clauses  proposed  by  the  several  Par- 
liaments, until  we  have  gone  through  the 
Bill.  That  is  the  practice  in  some  Parlia- 
ments, and  I  think  it  would  be  more 
convenient  if  we  were  to  adopt  that  course 
here. 

Sir  JOHN  FORREST. —Many  new 
clauses  have  been  dealt  with  to-day  besides 
those  suggested  by  the  Parliaments  of  the 
colonies.     Is  that  not  so  ? 

The  CHAIRMAN.— No,  we  have  not 
put  in  any  such  new  clause  except  as  a 
matter  of  drafting. 

Mr.  Barton. — And  they  are  really 
embodiments  of  amendments  of  clauses. 
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Clause  104  was  agreed  to. 

The  CHAIRMAN.  —  The  House  of 
Assembly  of  South  Australia  have  sug- 
gested the  insertion  of  the  following  new 
clause,  to  follow  clause  104  :— 

A  member  of  the  Senate  or  House  of  Repre- 
sentatives shall  not  be  capable  of  being  chosen 
or  of  sitting  as  a  member  of  any  House  of  the 
Parliament  of  a  state. 

Mr.  Htggins. — Did  wre  not  deal  with 
this  question  in  the  early  part  of  our 
debates  in  Sydney  ? 

Mr.  BARTON.— No,  we  did  not  get  so 
far  as  this  in  Sydney. 

Mr.  Higgins. — The  question  was  dis- 
cussed. 

Mr.  BARTON.— No,  this  is  the  con- 
verse of  the  question  we  discussed  on  that 
occasion. 

Mr.  KINGSTON  (South  Australia).— I 
trust  that  this  amendment  will  not  be 
agreed  to.  We  are  framing  an  Imperial 
Act.  If  the  local  states  do  not  choose  to 
enact  a  provision  of  this  kind,  they  need 
not  do  so,  and  it  seems  to  me  that  for  us 
to  provide  they  shall  not  legislate  on  the 
question  would  be  an  unwarrantable  inter- 
ference in  local  matters. 

The  amendment  was  negatived. 

Clause  105. — The  Parliament  of  a  state  may  at 
any  time  surrender  any  part  of  the  state  to  the 
Commonwealth,  and  upon  such  surrender,  and 
the  acceptance  thereof  by  the  Commonwealth, 
such  part  of  the  state  shall  become  and  be 
subject  to  the  exclusive  jurisdiction  of  the 
Commonwealth. 

Amendment  suggested  by  the  Parlia- 
ment of  Tasmania — 

Omit  "the  state"  (line  2),  and  insert  "its 
territory. " 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  hear  some  explanation  of 
this  amendment. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  do  not  think  I  ought  to  be  called 
upon  to  explain  any  of  the  Tasmanian 
amendments,  inasmuch  as  I  was  not  pre- 
sent in  either  House  when  the  amend- 
ments were  made.  I  should  prefer  that 
some  honorable  member  who  was  present 


and  who  heard  the  arguments  pro  and 
con.  should  give  the  explanation. 

The  CHAIRMAN.— This  is  only  a 
verbal  amendment. 

Mr.  BARTON.—"  Its  territory"  means 
the  same  thing  as  "  the  state,"  and  we 
had  better  keep  what  we  have  got. 

The  amendment  was  negatived. 

Clause  106. — After  uniform  duties  of  customs 
have  been  imposed,  a  state  shall  not  levy  any 
impost  or  charge  on  imports  or  exports,  except 
such  as  may  be  necessary  for  executing  the 
inspection  laws  of  the  state ;  and  the  net  pro- 
duce of  all  imposts  and  charges  imposed  by  a 
state  on  imports  or  exports  shall  be  for  the  use 
of  the  Commonwealth  ;  and  any  such  inspection 
laws  may  be  annulled  by  the  Parliament  of  the 
Commonwealth. 

Amendment  proposed  by  the  Legislative 
Assembly  of  South  Australia — 

After  "customs"  (line  1),  insert  "and 
excise." 

Mr.  BARTON  (New  South  Wales).— 
On  this  clause  there  was  considerable  dis- 
cussion in  Adelaide  as  to  the  words  which 
should  be  used  to  describe  the  charge 
that  should  be  levied  on  imports  or  ex- 
ports. Honorable  members  will  remember 
that  there  was  considerable  difficulty  in 
finding  apt  words  which  would  prevent 
taxation  legislation  by  a  state,  and  at  the 
same  time  not  prevent  the  state  from 
making  such  charges  as  might  be  neces- 
sary for  services  connected  with  the  in- 
spection laws,  whether  an  article  was 
entering  or  leaving  the  state.  The  words 
used  are — "a  state  shall  not  levy  any 
impost  or  charge  on  imports  or  exports 
except  such  as  may  be  necessary  for 
executing  the  inspection  laws  of  the  state." 
The  clause  might  be  safer  if  it  read — "any 
impost  on  exports  or  imports  with  the 
exception  of  any  charge  which  might  be 
necessary  for  executing  the  inspection 
laws."  I  desire  to  draw  the  attention  of 
the  committee  to  the  matter  at  the  pre- 
sent time,  because  this  is  not  so  much  a 
question  of  drafting  as  of  the  real  inten- 
tion of  the  committee  with  regard  to  the 
extent  to  wThich  it  will  limit  the  power  of 
the  state 
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The  CHAIRMAN. —The  first  amend- 
ment we  have  to  consider  is  that  sug- 
gested by  the  Parliament  of  South 
Australia  to  insert,  after  "  customs  "  (line 
1),  "and  excise." 

Mr.  BARTON  (New  South  Wales).— 
The  amendment,  I  would  suggest,  is  un- 
necessary. It  may  be  that  in  framing 
its  first  Tariff  the  Commonwealth  will  not 
impose  any  excise  duties,  but  it  must 
impose  customs  duties,  which  must  be 
uniform.  The  phrase  the  Drafting  Com- 
mittee have  used  throughout  is — "  after 
uniform  duties  of  customs  have  been 
imposed." 

Mr.  Isaacs. — That  phrase  is  sufficient. 

Mr.  BARTON.— Yes.  Assuming  that 
in  imposing  duties  of  customs  the  Parlia- 
ment exercises  its  powers  of  imposing 
duties  of  excise,  that  would  not  make  this 
phrase  a  misdescription.  The  insertion 
of  the  words  "and  excise"  would  seem 
to  imply  a  direction  to  the  Commonwealth 
to  impose  excise  duties  at  the  same  time 
as  customs  duties.  That  is  a  matter  that 
must  be  left  to  its  discretion. 

The  amendment  was  negatived. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales  : — 

Omit  all  the  words  after  "  state  "  (line  4)  to 
the  end  of  the  clause. 

Mr.  BARTON  (New  South  Wales).— As 
far  as  I  can  gather,  the  Legislative  Council 
of  New  South  Wales  wish  by  this  amend- 
ment to  strike  out  a  salutary  provision, 
that  is  the  provision  that,  if  a  state 
chooses  to  levy  any  sort  of  impost  on 
imports  or  exports,  the  proceeds  shall  not 
go  to  the  state  but  to  the  Commonwealth. 
'  That  takes  away  from  the  state  any 
financial  interest  in  infringing  the 
free  trade  of  the  Commonwealth.  The 
intention  which  actuates  the  amendment 
seems  to  be  that  there  should  be  a  power 
left  in  any  state  to  defeat  the  financial 
legislation  of  the  Commonwealth.  Of 
course,  I  am  not  responsible  for  the 
amendment.  It  has  only  to  be  looked  at 
to  be  negatived.  If  you  leave  to  the 
states  the  power,  not  only  to  levy  imposts 


of  this  kind,  but  to  put  into  its  coffers 
the  proceeds  of  them,  you  give  the  states 
an  interest  in  defeating  the  financial  legis- 
lation of  the  Commonwealth. 

Mr.  Higgins. — Would  the  clause  allow 
a  state  to  make  regulations  as  to  the  tick 
pest  in  the  case  of  cattle  coming  from  one 
state  to  another? 

Mr.  BARTON.— I  do  not  think  it  is  the 
intention  of  the  clause  to  prevent  any 
charge  that  may  be  made  for  executing  the 
inspection  laws. 

Mr.  ISAACS  (Victoria). — I  mentioned 
the  other  day  that  it  had  been  decided  in 
the  United  States,  in  the  case  of  Brown  v. 
Houston,  114  United  States  Reports,  622, 
and  in  other  cases,  that  the  prohibition  of 
this  clause  does  not  extend  to  goods  carried 
from  one  state  to  another.  It  applies  ex- 
clusively to  articles  imported  from  foreign 
countries.  It  would,  therefore,  have  no 
relation  to  cattle  coming  from  Queensland. 

Mr.  Barton. — So  far  as  it  is  an  impost. 

Mr.  ISAACS. — The  clause  will  not  refer 
to  that  at  all.  In  the  United  States  it 
was  decided  on  the  words  "  imports  or  ex- 
ports," and  Mr.  Justice  Nelson  delivered  a 
long  judgment.  There  is  a  definition  in 
the  United  States  Constitution  that  this 
may  be  done  by  the  states  with  the  con- 
sent of  Congress.  We  have  struck  that 
out.  The  object  was  that  no  state  should 
put  on  any  customs  or  other  duties  on 
any  goods  coming  from  abroad,  excepting 
for  inspection  or  for  sanitary  purposes.  A 
state  must  recoup  itself  for  the  expenses 
incidental  to  inspection,  and  the  states 
are  therefore  given  power  to  put  on  such 
charges  as  are  necessary  to  cover  the 
cost  of  inspection.  In  order  to  insure  that 
a  state  does  not  go  beyond  this  power,  and 
to  test  its  bona  fides,  if  the  charges  origi- 
nally imposed  exceed  the  cost  of  inspection 
the  state  is  required  to  pay  the  surplus 
into  the  coffers  of  the  Commonwealth.  The 
state  has,  therefore,  no  inducement  what- 
ever to  make  too  high  a  charge.  And 
further,  if  it  chooses,  under  the  guise  of 
such  a  law,  to  put  on  a  heavy  duty  and  be 
content  to  pay  the  surplus  into  the  coffers 
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of  the  Commonwealth,  the  object  being  to 
keep  out  foreign  goods,  the  Commonwealth 
has  power  to  annul  the  law  altogether. 
Now,  we  have  carried  that  principle  into 
this  clause.  In  America  they  have  made  no 
provision  in  the  corresponding  clause  for 
keeping  out  goods,  cattle,  and  so  on  as 
between  the  states.  There  is  a  general 
police  power,  and  cases  have  arisen  with 
regard  to  Texas  cattle  and  the  pest  there, 
and  very  strange  conflicting  decisions 
have  been  given.  I  think,  from  what  I 
understand  to  be  the  intention  of  Mr. 
Holder,  we  ought  to  have  power,  if  it  is 
not  clearly  contained  elsewhere,  to  use 
our  police  force  to  keep  out  pests, 
whether  they  come  from  another  colony, 
or  whether  they  come  from  abroad,  leaving 
full  power  to  the  Commonwealth  Parlia- 
ment to  annul  those  laws  if  it  thinks  them 
to  be  prejudicial  or  carried  beyond  the 
fair  intent  and  purpose  of  the  clause. 
What  I  want  to  do  is  to  make  it  clear  to 
the  committee  that,  as  the  clause  stands,  if 
the  American  decisions  were  followed,  it 
would  not  include  the  power  to  keep  out, 
say,  Victorian  grapes  from  South  Australia, 
on  account  of  phylloxera  ;  or,  if  Queens- 
land is  in  the  Federation,  to  keep  out 
Queensland  cattle — of  course,  if  Queens- 
land were  not  in  the  Federation  it  would 
apply — and  it  would  not  enable  Western 
Australia  to  keep  out  Victorian  apples  or 
codlin  moth.  It  is  only  fair  to  point  that 
out  lest  some  honorable  members  should 
think  that  it  goes  further  than  it  does. 

Mr.  HOLDER  (South  Australia).  —  I 
quite  agree  with  my  honorable  friend  (Mr. 
Isaacs)  in  the-  opinion  that  we  ought  to 
have  a  law  to  enable  the  states  to  im- 
pose some  charge  for  inspection  on  the 
borders,  so  that  both  animal,  vegetable,  and 
other  pests  may  be  kept  out.  In  such 
cases  I  should  object  to  see  such  a  limita- 
tion as  is  included  in  the  last  two  lines  of 
the  clause.  I  think  it  is  quite  fair  that 
any  profit  arising  out  of  any  such  charges 
should  be  paid  over  to  the  Commonwealth, 
but  I  do  not  think  it  ought  to  be  pos- 
sible, if  a  majority  of  the  states  are 
[Mr.  Isaacs. 


producers  of  certain  things,  and  have  cer- 
tain diseases  in  those  places,  that  they 
should  be  enabled  by  virtue  of  their 
majority  to  compel  another  state  which 
may  be  free  from  tnose  diseases  to  admit 
their  produce  within  its  borders.  I  hope 
that  some  provision  will  be  made  to 
allow  inspection  charges  to  be  made  on 
goods  passing  from  one  state  to  another, 
and  that  in  such  cases,  at  least,  we  shall 
not  have  the  power  given  to  the  federal 
authority  which  is  contained  in  the  last 
two  lines  of  the  clause. 

Mr.  FRASER  (Victoria).— That  view  of 
the  matter  would  just  mean  that  the 
Federal  Parliament  would  neglect  its 
duties.  Surely,  if  the  Federal  Parliament 
is  doing  its  duty,  and  if  the  officers  of  the 
Commonwealth  are  doing  their  duty,  it 
will  be  to  their  interest  to  circumscribe 
any  pest,  and  to  keep  it  within  certain 
limits.  If  a  pest  or  a  disease  is  danger- 
ous, the  Federal  Parliament  will  cir- 
cumscribe it  as  quickly  as  possible,  be- 
cause it  will  be  their  bounden  duty  to 
do  so.  For  instance,  take  the  tick 
pest.  The  Federal  Parliament,  of  course, 
would  draw  a  cordon  round  the  district 
in  which  it  was  raging,  and  would  not 
allow  the  pest  to  extend  into  other  dis- 
tricts. And  they  would  do  that  just  as 
well — I  think  they  would  do  it  better 
and  more  effectually — as  the  state  would, 
otherwise  scares  would  be  raised  without 
any  justification,  and  a  great  deal  of 
trouble  might  be  caused  without  any  war- 
rant for  it.  In  these  cases,  if  the  argu- 
ments of  Mr.  Isaacs  and  Mr.  Holder  are 
adopted,  then  the  state  will  have  poAver 
to  create  difficulties,  and  when  it  is  the 
bounden  duty  of  the  Commonwealth 

Mr.  Douglas. — It  is  only  when  they  do 
not  pass  a  law  that  they  can. 

Mr.  FRASER. — Surely  every  one  will 
recognise  that  it  is  the  bounden  duty 
of  the  Federal  Parliament  to  deal  with 
all  sorts  of  dangers ,  in  the  Common- 
wealth, and  to  deal  with  them  more 
effectually  than  a  state  can  do.  The 
Federal  Parliament  is  the   larger  power, 
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as  it  controls  the  whole  Federation,  and 
therefore  it  is  its  bounden  duty  to  see 
that  no  part  of  the  Federation  is  subject  to 
any  disability  through  pest  or  any  other 
matter. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  think  the  amendment  suggested  by 
the  Legislative  Council  and  Assembly  of 
Tasmania  will  probably  meet  all  that  is 
necessary  in  this  case,  and  be  more  effec- 
tive than  any  amendment  of  which  I  have 
yet  heard.  As  regards  what  has  fallen 
from  the  honorable  member  (Mr.  Fraser), 
1  would  point  out  that  it  is  impos- 
sible in  all  instances  to  make  this 
question  one  of  federal  concern.  The 
various  states  must  take  under  their 
control  and  management  certain  matters 
which  peculiarly  belong  to  them,  and 
which  belong  to  them  very  often  because 
of  the  local  law,  which  will  not  be  the 
law  of  the  Federation.  The  clause  as  pro- 
posed by  the  Tasmanian  Parliament  pro- 
vides for  levying  customs  duties  to  meet 
the  charges : — 

For  executing  the  inspection  laws  of  the  state, 
or  by  way  of  payment  for  services  actually  ren- 
dered in  improvement  of  ports  or  harbors,  or  in 
aid  of  navigation. 

I  think  that  clause  ought  to  recommend 
itself  to  the  committee.  The  local  autho- 
rities are  to  collect  so  much  as  is  absolutely 
necessary  for  this  very  serious  purpose,  and 
are  to  hand  over  to  the  Commonwealth 
any  surplus  left  after  providing  for  this 
work,  and,  inasmuch  as  that  covers  every- 
thing so  far  as  has  been  recommended,  I 
would  urge  that  this  clause  be  inserted  in 
lieu  of  the  clause  we  are  considering. 

Dr.  COCKBURN  (South  Australia).— 
We  do  not  want  to  federate  all  our 
diseases,  but  at  present,  as  far  as  I  have 
been  able  to  ascertain,  there  is  no  power 
either  on  the  part  of  the  state  or  on  the 
part  of  the  Federal  Parliament  to  take 
such  steps  as  may  be  necessary  to  prevent 
the  passage  of  disease,  which  we  are  all 
agreed  should  be  limited,  as  far  as  pos- 
sible, from  one  state  to  another.  I  raised 
the  question  in  Adelaide  and  Sydney  that 


at  present  there  is  absolutely  no  power  to 
prohibit  the  extension,  say,  of  a  disease 
like  the  tick;  because  it  is  not  only  neces- 
sary to  prevent  the  introduction  of  diseased 
animals,  but  you  have  to  make  a  pro- 
hibitory line  over  which  no  stock  of 
any  kind  can  pass  from  an  in- 
fected district  into  a  clean  district.  So 
in  regard  to  phylloxera,  it  is  not  sufficient 
to  prohibit  the  introduction  of  diseased 
vines,  simply  because  you  cannot  possibly 
state  by  inspection  whether  there  may  not 
be  among  a  number  of  healthy  vines  one 
diseased  vine.  It  is  absolutely  necessary, 
in  a  case  of  this  sort,  to  prohibit  the  in- 
troduction of  the  article  named.  I  asked 
the  leader  of  the  Convention  in  Sydney 
whether  he  could  point  out  any  such 
power ;  but,  as  far  as  he  could  say  at  that 
time,  there  is  no  power  either  on  the  part 
of  the  state  to  protect  itself  against  the 
introduction  of  a  disease,  or  on  the  part  of 
the  Federal  Parliament  to  prohibit  the  in- 
troduction of  disease  in  this  way  from  one 
state  to  another. 

Mr.  Higgins. — Clause  89  appears  to  be 
in  favour  of  your  view — all  the  trade  and 
commerce  shall  be  absolutely  free. 

Dr.  COCKBURN.— That  means  that 
trade  is  to  pass  untrammelled. 

Mr.  Higgins. — It  is  very  hard  to  say 
how  widely  you  can  extend  that  clause. 

Dr.  COCKBURN.  — In  Sydney,  the 
leader  of  the  Convention  suggested  that 
clause  89  might  be  modified  in  some  way 
to  limit  its  application,  and,  instead  of 
saying  that  trade  shall  be  absolutely  free, 
that  the  clause  should  read —    • 

So  soon  as  uniform  duties  of  customs  have 
been  imposed  trade  and  intercourse  throughout 
the  Commonwealth  is  not  to  be  restricted  or  in- 
terfered with  by  any  taxes,  charges,  or  imposts. 

I  think  that  implies  a  different  applica- 
tion. 

Mr.  Barton. — I  favour  your  clause,  but 
it  would  weaken  the  operation  of  clause  89. 

Dr.  COCKBURN.— In  Adelaide  I  con- 
tended that  the  states  should  have  this 
power  of  self-protection  which  is  necessary 
to  their  industries.     I  failed  in  carrying 
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that  view,  and  in  Sydney  I  contended  that 
some  power  should  be  vested  in  the 
Federal  Parliament  to  protect  the  states 
from  disease.  If  there  is  no  power  under 
this  Constitution,  and  unless  we  alter  the 
clause  as  it  stands  here,  or  make  provision 
in  clause  52,  we  shall  find  that  we  have 
wiped  away  the  power  we  have  at  present 
of  confining  diseases  of  cattle  and  vege- 
tables to  some  particular  part  of  Australia 
which  is  at  present  infected,  and  by  these 
means  disseminate  them  throughout  our 
colonies.  I  think  such  an  occurrence  can- 
not be  viewed  without  the  deepest  anxiety 
on  the  part  of  those  interested  in  produc- 
tion throughout  the  colonies.  I  ask  the 
leader  to  take  this  matter  into  considera- 
tion, and  the  Drafting  Committee  might,  if 
they  are  not  at  present  prepared  to  do  so, 
devise  a  means  of  meeting  the  difficulty. 
I  think  the  preferable  plan  would  be  to 
give  the  states  this  power,  but  if  that 
is  not  adopted  the  power  should  be  given 
to  the  Federal  Parliament. 

Mr.  BARTON  (New  South  Wales).— 
I  remember  well  that  this  question  was 
raised  in  Adelaide  by  the  honorable  mem- 
ber (Dr.  Cockburn),  and  there  is  a  great 
deal  in  it.  The  section  in  the  American 
Constitution  is  as  follows : — 

No  state  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or'  duties  on  imports  or 
exports  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws  ;  and  the 
net  produce  of  all  duties  and  imposts  made  by 
any  state  on  imports  or  exports  shall  be  for  the 
use  of  the  Treasury  of  the  United  States,  and 
all  such  laws  shall  be  subject  to  the  revision 
and  control  of  the  Congress. 

Then  it  goes  on  to  other  subjects,  such 
as  maintaining  armies  and  levying  war. 
A  case  which  the  honorable  member  (Mr. 
Isaacs)  mentioned  appears  clearly  to  go  the 
length  which  he  suggested,  that  is  that 
this  section  as  it  exists  in  the  American 
Constitution,  or  the  parallel  clause,  does 
not  deal  with  inter-state  commerce  but 
only  with  imports  from  or  exports  to 
foreign  countries.  That  might  be  got  rid 
of,  as  far  as  this  clause  is  concerned,  by  a 
small  amendment.  For  instance,  after  the 
[Dr.  CocJcburn. 


words  "  imports  and  exports,"  we  might 
insert  "inter-state  or  foreign"  or  similar 
words.  That  will  show  clearly  that  the 
power  was  intended  to  be  reserved  to  the 
states  to  deal  with  importation  even  from 
other  colonies  of  such  pests  as  have  been 
mentioned.  It  might  be  as  well  between 
now  and  the  next  occasion  upon  which  we 
deal  with  this  clause  to  draft  an  amend- 
ment to  meet  the  position.  Mr.  Isaacs  has 
referred  me  to  a  decision  in  America,  in 
the  State  of  Minnesota  v.  Barber ',  136  U.S., 
313,  which  goes  this  length  : — 

The  statute  of  Minnesota  providing  for  in- 
spection within  the  state  of  animals  designed 
for  meat,  by  its  necessary  operation  practically 
excludes  from  the  markets  of  that  state  all 
fresh  beef,  veal,  mutton,  lamb,  or  pork,  in 
whatever  form,  if  taken  from  animals  slaugh- 
tered in  other  states,  notwithstanding  the  same 
may  be  sound  and  healthy.  The  result  is  that 
it  thus  directly  tends  to  restrict  the  slaughtering 
of  animals  whose  meat  is  to  be  sold  in  Minnesota 
to  those  engaged  in  such  business  in  that  state. 
This  discrimination  is  an  encumbrance  on  com- 
merce amongst  states,  and  is  unconstitutional.  It 
cannot  be  regarded  as  a  rightful  exertion  of  the 
police  power  of  the  state.  A  burden  thus  im- 
posed is  not  to  be  sustained  simply  because  the 
statute  imposing  it  applies  alike  to  the  people 
of  all  the  states,  including  the  state  enacting 
it. 

That  is  a  statute  which  applied  to  every 
animal,  whether  sound  and  healthy  or  not, 
entering  the  state  and  designed  for  meat. 
That  does  not  apply  to  the  case  which 
arises  under  the  clause  with  which  we  are 
now  dealing.  What  we  want  here,  I  take 
it,  is  to  see  that  the  states  retain  power  to 
deal  with  these  pests  not  in  the  way  of 
prohibition — and  the  law  which  was  re- 
ferred to  in  that  case  was  a  prohibition, 
and  was  therefore  declared  unconstitu- 
tional. But  we  want  here  a  provision  that 
the  states  shall  be  able  to  exercise  their 
powers  as  individual  states  at  proper  places, 
such  as  the  ports  and  borders.  That  will 
not  be  an  infringment  of  free-trade  within 
the  Commonwealth.  The  way  to  look  at 
it  is :  Is  it  desirable  that  this  power  shall 
be  placed  in  the  Commonwealth  or  among 
the  powers  of  the  states  1     I  am  inclined 
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strongly  to  the  latter  view.  I  do  not  think 
the  word  quarantine,  for  instance,  which  is 
used  in  the  sub-section  of  the  52nd  clause, 
is  intended  to  give  the  Commonwealth 
power  to  legislate  with  regard  to  any 
quarantine.  That  simply  applies  to  quar- 
antine as  referring  to  diseases  among  man- 
kind. I  do  not  think  it  is  intended 
to  enable  the  Commonwealth  to  deal  with 
such  matters  as  the  tick  disease.  It  has 
been  pointed  out  by  the  honorable  member 
(Mr.  Fraser)  that  the  Federation  should 
have  that  power.  As  far  as  I  am 
at  present  advised,  that  would  be 
a  very  unwieldy  and  difficult  power  for 
the  Commonwealth  to  use  at  all.  It  re- 
quires the  local  knowledge  which  would 
only  be  possessed  by  the  states  Parlia- 
ments and  Governments.  I  am  in  favour 
of  the  amendment  suggested  by  the  hon- 
orable member  (Mr.  Isaacs),  and  I  shall 
prepare  an  amendment  to  make  it  quite 
clear  that  the  states  shall  have  power  to 
deal  with  this  matter,  not  by  way  of 
putting  on  imposts,  but  simply  making 
charges  to  enable  them  to  carry  out  in- 
spection laws. 

Mr.  HENRY  (Tasmania).— I  desire  to 
call  the  attention  of  the  honorable  mem- 
ber (Mr.  Barton)  to  the  manner  in  which 
this  clause  will  affect  harbor  trusts  and 
marine  boards.  I  directed  attention  to 
this  matter  in  Adelaide.  I  think  this 
clause  will  prevent  any  state  or  body 
authorized  by  a  state  from  levying  any  im- 
post or  charge  on  imports.  We  know  that 
marine  boards  and  harbor  trusts  are 
dependent  for  their  revenues  upon  wharf- 
age rates  on  imports.  Although  those 
rates  are  for  services  rendered,  I  am  afraid 
that  under  the  clause  in  its  present  form 
it  would  be  impossible  for  a  marine  board 
or  harbor  trust  constituted  by  a  state  to 
levy  charges  on  imports.  In  the  amend- 
ment suggested  by  the  Assembly  and 
Council  of  Tasmania  there  is  a  provision 
to  meet  this  difficulty.  As  the  honorable 
member  (Mr.  Barton)  is  going  to  amend 
the  clause,  I  hope  he  will  take  this  ques- 
tion into  consideration 


Mr.  Barton. — A  wharfage  rate  is  merely 
a  charge  for  services  rendered,  and  is  no 
tax  on  imports. 

Mr.  HENRY.— I  shall  not  enter  into  a 
verbal  controversy  with  the  honorable 
member,  but  the  language  of  this  clause 
is  that  a  state  shall  not  levy  any  impost 
or  charge.  A  wharfage  rate  is  a  charge 
on  imports,  and  Mr.  A.  I.  Clark  prepared 
the  amendment  which  was  passed  in  our 
Parliament.  That  makes  it  quite  clear 
that  the  state  would  have  the  power,  when 
services  are  rendered,  to  levy  a  charge  on 
imports.  I  hope  that  the  honorable  mem- 
ber (Mr.  Barton)  and  other  eminent  lawyers 
will  make  this  matter  clear,  so  that  no 
difficulty  shall  arise  in  future  which  might 
prevent  marine  boards  and  trusts  through- 
out Australia  from  having  the  necessary 
authority  to  raise  their  revenue  by  means 
of  a  charge  on  imports. 

Mr.  BARTON  (New  South  Wales).— I 
cannot  lay  my  hand  on  the  passage  now, 
but  in  Adelaide  I  pointed  out  American 
decisions  which  would  clearly  apply  to  such 
a  case  as  this.  It  was  held  that  a  charge 
of  wharfage  is  not  a  charge  on  imports  or 
exports.  Here  is  one  case,  which  is  handed 
to  me  by  my  honorable  and  learned  friend 
(Mi.  Isaacs),  the  case  of  the  Ouachita 
Packet  Company  v.  Aiken,  where  it  was 
held  that — 

A  municipal  ordinance  which  provides  for 
rates  of  wharfage,  to  be  measured  by  the  ton- 
nage of  the  vessel  landing  thereat  and  using 
such  wharf,  is  nob  in  conflict  with  the  Con- 
stitution. 

There  is  also  the  case  of  the  North-  Western 
Union  racket  Company  v.  St.  Louis: — 

Where  a  municipal  corporation  or  a  state  has 
by  the  law  of  its  organization  an  exclusive 
right  to  make  wharfs,  collect  wharfage,  and 
regulate  wharfage  rates,  it  can  consistently 
with  the  Constitution  charge  and  collect  such 
wharfage,  proportioned  to  the  tonnage  of  the 
vessel,  from  the  owners  of  enrolled  and  licensed 
steam -boats  landing  and  mooring  at  its  wharfs 
constructed  on  the  banks  of  a  navigable  river. 
The  effect  is  that  wharfage  is  not  an  im- 
post on  imports,  and  a  tax  on  imports  is 
not  in  any  sense  a  charge  for  services.     A 
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charge  for  wharfage  made  upon  vessels 
coming  into  port  is  purely  analogous  to 
that  which  might  be  made  for  storage. 

Mr.  Symon. — But  if  designed  sinisterly 
it  would  be  declared  unconstitutional. 

Mr.  BARTON.— Quite  so;  but  if  it 
were  a  mere  charge  to  enable  the  ex- 
penses of  wharfage  to  be  met — that  is, 
for  the  mere  use  of  a  wharf  for  the 
time  being — that  would  not  be  a  charge 
on  imports  at  all,  and  would  not  come 
under  the  clause.  So  that  the  objec- 
tion would  be  met  in  either  case.  I  would 
suggest  that  we  might  for  the  time  being 
negative  the  amendment  from  Tasmania, 
which  is  a  very  long  one,  and  I  will  see 
whether  it  is  necessary  to  make  some 
shorter  amendment  which  will  embody 
generally  the  same  views. 

The  CHAIRMAN.— The  amendment  be- 
fore the  committee  is  that  suggested  by  the 
Legislative  Council  of  New  South  Wales. 

Mr.  BARTON.— I  think  the  committee 
might  very  well  reject  that. 

Mr.  GLYNN  (South  Australia).— The 
purpose  of  the  Parliament  of  Tasmania 
will  be  effected  by  inserting  the  words  "  or 
by  way  of  payment  for  services  actually 
rendered  in  improvement  or  maintenance 
of  ports  or  harbors,  or  in  aid  of  naviga- 
tion," after  the  word  "state"  (line  5). 
That  would  accomplish  the  meaning  of 
the  Tasmanian  amendment.  As  regards 
the  words  proposed  to  be  struck  out  by 
the  Legislative  Assembly  of  New  South 
Wales,  the  position  is  somewhat  anomalous 
if  they  are  retained.  Payment  must  be 
made,  and  the  money  must  go  to  the  Com- 
monwealth ;  so  that  a  man  will  have  to  pay 
although  it  will  really  be  illegal  to  pay. 
It  would  be  a  question  of  payment  under 
a  law  passed  by  the  state,  which  law  is 
bad.  The  man  will  have  made  a  payment 
under  a  law  which  may  be  annulled  by  the 
Federal  Parliament. 

Mr.  O'Connor. — That  does  not  matter  j 
he  will  have  his  action  against  the  state. 

Mr.   Barton. — Yes,   because   the  state 
took  his  money. 
[Mr.  Barton. 


Mr.  GLYNN.— But  the  Commonwealth 
will  have  possession  of  the  man's  money, 
which  should  not  have  been  paid  at  all. 
As  Mr.  Henry  wishes  me  to  do  so,  I  beg 
to  move — 

That,  after  the  word  "state"  (line  5),  the 
following  words  be  inserted  : — or  by  way  of 
payment  for  services  actually  rendered  in  im- 
provement or  maintenance  of  ports  or  harbors 
or  in  aid  of  navigation. 

Suppose  an  improvement  were  made  by 
New  South  Wales,  by  locking  one  of  its 
rivers,  surely  it  would  be  possible  for 
New  South  Wales  to  charge  tonnage  on 
vessels  passing  through  those  locks'?  If 
such  a  charge  could  not  be  made  by  New 
South  Wales,  the  improvement  would  not 
take  place,  for  the  reason  that  there  could 
not  be  payment  for  services  rendered. 

Mr.  BARTON  (New  South  Wales).— I 
ask  the  committee  to  be  rather  chary  of 
accepting  the  portion  of  the  Tasmanian 
amendment  referred  to,  because  there  is  a 
vast  difference  between  a  charge  for 
wharfage,  which  is  for  the  maintenance  of 
a  wharf  belonging  to  a  state,  and  a 
charge  in  aid  of  navigation  or  for  ports 
and  harbors ;  because  here  you  come  upon 
ground  on  which  there  may  be  conflict 
with  the  rest  of  the  Commonwealth.  The 
insertion  of  these  words  might  lead  to 
such  a  conflict,  would  be  very  dangerous, 
and  would  not  effect  the  desired  result  at 
all. 

Mr.  GLYNN  (South  Australia).— I  beg 
leave  to  withdraw  my  amendment  in  order 
to  give  time  for  further  consideration. 

Mr.  Glynn's  amendment  was  with- 
drawn. 

The  amendment  suggested  by  the  Le- 
gislative Council  of  New  South  Wales  to 
strike  out  all  the  words  after  u  state " 
(line  5),  was  negatived. 

The  amendment  suggested  by  the  Legis- 
lative Council  and  the  Legislative  Assembly 
of  Tasmania  to  omit  the  clause  was  nega- 
tived. 

The  clause  was  agreed  to. 

Clause  107. — A  state  shall  not,  without  the 
consent  of  the  Parliament  of  the  Common- 
wealth, raise  or  maintain  any  military  or  naval 
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force,  or  impose  any  tax  on  property  of  any 
kind  belonging  to  the  Commonwealth  ;  nor 
shall  the  Commonwealth  impose  any  tax  on 
property  of  any  kind  belonging  to  a  state. 

Mr.  GLYNN  (South  Australia).— I  do 
not  know  whether  honorable  members 
have  fully  considered  the  effect  of  the  last 
two  lines  of  this  clause.  The  provision 
I  refer  to  is  : — 

nor  shall  the  Commonwealth  impose  any  tax 
on  property  of  any  kind  belonging  to  a  state. 

Under  that  provision  the  policy  of  some 
states  would  be  to  object  to  the  imposition 
of  direct  taxation  by  the  Commonwealth. 
If  the  leasing  system  were  extended  in 
other  states  as  it  is  being  extended 
in  South  Australia,  the  only  property  in 
those  states  that  would  be  taxable  would 
be  the  reversion  of  leases ;  and  if  the  pro- 
posal were  made  in  the  Federal  Parlia- 
ment to  introduce  a  tax  on  land,  the 
states  in  which  the  leasing  system  did  not 
exist  would  say  that  the  proposal  was  un- 
fair in  its  incidence  so  far  as  they  were 
concerned,  because  it  would  press  upon 
them  to  a  greater  extent  than  on  the 
states  in  which  the  leasing  system  had 
been  extended.  Therefore,  the  policy  of 
the  states  so  objecting  would  be  to  oppose 
direct  taxation.  The  result  of  this  would 
be  to  raise  objections  to  direct  taxation 
for  direct  burdens,  which  is,  as  it  seems  to 
some  of  us,  a  good  polic}7. 

Mr.  LYNE  (New  South  Wales).— I 
wish  to  ask,  also,  whether  the  particular 
two  lines  to  which  Mr.  Glynn  has  referred 
would  prevent  the  Commonwealth  from 
imposing  taxation  1 

Mr.  Isaacs. — On  what? 

Mr.  LYNE.— Direct  taxation. 

Mr.  Barton. —  It  means  Government 
property— the  property  of  the  state. 

Mr.  LYNE.— It  does  not  include  taxes 
on  private  property1? 

Mr.  Barton.— Not  in  the  slightest  de- 
gree. 

The  clause  was  agreed  to. 
Clause  108.  —  States  not  to  coin  money. 


Amendment  suggested  by  the  Legis- 
lative Council  of  Tasmania — 

After  "money"  insert  "unless  the  Parlia- 
ment otherwise  determines." 

Mr.  GORDON  (South  Australia).— I 
would  like  to  point  out  a  difficulty  which 
might  arise  under  this  clause  owing  to  the 
position  of  the  bond-holders  of  a  State 
Bank  such  as  that  of  South  Australia. 
Under  the  State  Bank  Act  the  holders  of 
mortgage  bonds  are  entitled  to  pay  off 
their  debts  to  the  bank  with  these  bonds, 
but,  while  these  bonds  might  be  a  set-off 
as  between  the  parties,  if  there  were  a 
change  of  right — suppose  the  bank  went 
into  liquidation  or  assigned  its  debts — 
would  the  mortgage  bonds  still  be  legal 
tender  for  the  payment  of  these  debts  ? 

Mr.  BARTON  (New  South  Wales).— 
The  subject  of  currency,  coinage,  and  legal 
tender  has  been  made  a  subject  upon  which 
the  Commonwealth  Parliament  may  legis- 
late, and  it  will  be  very  plain  to  honorable 
members  that  not  only  ought  the  coinage 
of  a  country  living  under  a  Federal  Con- 
stitution to  be  uniform,  but  that  its  legal 
tender  should  also  be  uniform.     The  exist- 
ence in  a  Commonwealth  of  a  large  num- 
ber of  varying  descriptions  of  paper  money 
is  not  desirable.  It  is  a  very  wise  provision 
that   the   credit    of    the    Commonwealth, 
which  might  be  seriously  affected  by  what  a 
state  might  do  in  this  regard,  should  be  kept 
within  the  hands  of  the  Commonwealth. 
Otherwise  it  would  be  open  to  a  state  to 
make   laws  with  reference  to  substitutes 
for  the  ordinary  currency  vdiich  would  have 
a  prejudicial  effect  upon  the  general  credit 
of  the  Commonwealth.     I  take  it  that,  so 
far  as  we  can,  we  should  prevent  any  such 
result  accruing,  and  this  clause,  which  is 
the    counterpart   of    a   provision   in    the 
American  Constitution,  is  intended  to  do 
that.    So  far  as  bonds  are  concerned,  I  do 
not  think  that  any  difficulty  could  arise. 
I  do  not  suppose  that  the  bonds  to  which 
the    honorable   member  has  referred  are 
actually  made  legal  tender. 

Mr.  Holder.— Any  debts  due  to  the  bank 
may  be  paid  off  in  the  bank's  own  bonds. 
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Mr.  Gordon. — There  would  be  no 
difficulty  so  long  as  there  was  no  change 
of  right.  If,  however,  the  bank  went 
into  liquidation  the  difficulty  might  arise. 

Mr.  BARTON.— I  should  not  think  that 
any  great  difficulty  would  arise.  The 
whole  question  would  depend  upon  the 
relation  of  contract  between  the  parties. 

The  amendment  was  negatived. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  New  South  Wales — 

Omit  "nor  make  anything  but  gold  and  sil- 
ver coin  a  legal  tender  in  payment  of  debts," 
and  insert  "  unless  the  Parliament  otherwise 
determines. M 

The  amendment  was  negatived. 
The  clause  was  agreed  to. 

Clause  109. — A  state  shall  not  make  any  law 
prohibiting  the  free  exercise  of  any  religion. 

Mr.  HIGGINS  (Victoria).— An  amend- 
ment of  this  clause,  which  has  hitherto 
been  passed  without  discussion,  has  been 
standing  in  my  name  for  some  time.  I  do 
not  think  the  clause  goes  far  enough.  I 
should  prefer  the  matter  to  be  in  other 
hands,  but  it  is  one  which  has  excited  a 
great  deal  of  interest  among  a  great  many 
people,  and  it  becomes  all  the  more  im- 
portant because  a  strong  effort  has  been 
made  to  have  a  reference  to  the  Almighty 
inserted  in  the  preamble  of  the  Constitu- 
tion. In  the  American  Constitution  they 
have  gone  further,  and  the  first  amend- 
ment of  that  Constitution  contains  these 
words : — 

Congress  shall  make  no  law  respecting  the 
establishment  of  a  religion,  or  prohibiting  the 
free  exercise  thereof. 

Some  people  will  think  that  it  is  idle  at 
this  time  of  day  to  pass  a  law  to  prevent 
the  prohibition  of  the  establishment  of  a 
religion ;  but  it  is  not  idle  in  the  eyes  of  a 
number  of  people  whose  votes  we  should 
like  to  secure  for  the  Constitution.  The 
history  of  the  American  provision  is  very 
curious.  I  find  that  in  Massachusetts, 
which  was  the  home  of  the  Puritans,  there 
was  a  great  discussion  at  the  time  of  the 
Philadelphia  Convention  as  to  whether 
there  should  be  a  recognition  of  God  in 
[Mr.  Barton. 


the  Constitution.  If,  as  seems  likely,  an 
acknowledgment  of  the  existence  of  the 
Almighty  is  inserted  in  the  preamble  of 
our  Constitution,  it  will  be  necessary  to 
re-assure  a  large  number  of  good  people 
that  their  rights  with  respect  to  religion 
will  not  be  interfered  with. 

Mr.  Gordon. — What  is  the  honorable 
member's  amendment  ? 

Mr.  HIGGINS.— It  has  been  circulated 
for  several  days,  and  is  to  the  effect  that 
neither  a  state  nor  the  Commonwealth 
shall  make  any  law  prohibiting  the  free 
exercise  of  any  religion  or  imposing  any 
religious  test  or  observance.  Of  course,  we 
all  know  that  a  great  effort  has  been  made 
to  have  an  acknowledgment  of  the  Al- 
mighty inserted  in  the  preamble.  This  is 
a  very  difficult  subject  to  speak  about  in 
mixed  assembly ;  but  I  must  speak  plainly, 
or  not  at  all.  This  recognition  of  God 
was  not  proposed  merely  out  of  reverence ; 
it  was  proposed  for  distinct  political  pur- 
poses under  the  influence  of  debates  which 
have  taken  place  in  the  United  States  of 
America.  At  the  time  of  the  Massachusetts 
Convention  there  was  a  long  discussion  as 
to  whether  the  Constitution  should  not 
be  rejected,  inasmuch  as  it  did  not  contain 
any  reference  to  the  existence  of  God,  and 
Professor  Fiske,  in  his  work  upon  The 
Critical  Period  of  American  History,  pp. 
321  and  322,  writes— 

Next  came  the  complaint  that  the  Convention 
did  not  recognise  the  existence  of  God,  and 
provided  no  religious  tests  for  candidates  for 
federal  offices.  But,  strange  to  say,  this  objec- 
tion did  not  come  from  the  clergy.  It  was 
urged  by  some  of  the  country  members,  but  the 
ministers  in  the  convention  were  nearly  unani- 
mous in  opposing  it.  There  had  been  a  remark- 
able change  of  sentiment  among  the  clergy 
of  this  state,  which  had  begun  its  existence 
as  a  theocracy,  in  which  none  but  church 
members  could  vote  or  hold  office.  The 
seeds  of  modern  liberalism  had  been  im- 
planted in  their  minds.  When  Amos 
Singletary  of  Sutton  declared  it  to  be  scandalous 
that  a  Papist  or  infidel  should  be  as  eligible  to 
office  as  a  Christian — a  remark  which  naively 
assumed  that  Roman  Catholics  were  not  Chris- 
tians— the  Rev.   Daniel  Shute,    of   Hingham, 
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replied  that  no  conceivable  advantage  could 
result  from  a  religious  test.  "  Yes,"  said  the 
Rev.  Phillip  Payson,  of  Chelsea,  "human  tri- 
bunals for  the  consciences  of  men  are  impious 
encroachments  upon  the  prerogatives  of  God. 
A  religious  test  as  a  qualification  for  office 
would  have  been  a  great  blemish."  "  In  reason 
and  in  the  Holy  Scripture,"  said  the  Rev. 
Isaac  Backus,  of  Middleborough,  "religion  is 
ever  a  matter  between  God  and  the  individual ; 
the  imposing  of  religious  tests  hath  been  the 
greatest  engine  of  tyranny  in  the  world." 
With  this  liberal  stand  firmly  taken  by  the 
ministers,  the  religious  objection  was  speedily 
overruled. 

And  now,  sir,  it  will  be  observed  that  in 
the  Constitution  of  the  United  States  of 
America  there  was  not  any  such  recogni- 
tion in  the  preamble,  and  it  is  proposed 
that  there  shall  be  in  our  preamble.  I 
am  very  sorry  that  those  who  first  pro- 
pounded this  addition  to  the  preamble  did 
not  tell  the  people  with  what  object  it  was 
to  be  put  in.  They,  no  doubt,  were  per- 
fectly fair  and  honest  in  their  object,  but 
they  had  read  more  than  most  people  as 
to  what  had  happened  in  the  state  of 
America,  and  I  think,  in  all  frankness, 
the  people  ought  to  have  been  told 
that  there  was  a  direct  object  and  purpose 
in  view.  Now,  in  1892  there  was  a  deci- 
sion in  regard  to  the  New  York  difficulty 
which  has  put  all  the  fat  in  the  fire.  It 
was  this :  There  was  a  law  passed  by  the 
state  of  New  York,  which  was  to  the  effect 
that  there  should  be  no  labour  imported 
from  abroad  for  the  purpose  of  employers 
in  the  state  of  New  York.  There  hap- 
pened to  be  a  clergyman  imported  from 
England  to  fill  the  pulpit  of  a  church  in 
Broadway,  in  New  York,  and  it  was  urged 
that  this  clergyman  was  a  labourer  im- 
ported from  abroad. 

Mr.  Symon. — A  labourer  from  the  vine- 
yard. 

Mr.  HIGGINS.— The  vineyard  idea 
strikes  the  honorable  member  forcibly,  no 
doubt,  after  his  experience  as  a  vigneron. 
The  result  was  that  the  question  as 
to  whether  this  clergyman  had  not  been 
imported  against  the  laws  of  the  state 
of  New  York  was  brought  up  before  several 


courts  and  gravely  discussed.  One  court 
held  that  it  was  a  breach  of  the  Act  to 
import  the  clergyman  from  abroad,  but 
the  Supreme  Court  of  the  states,  when  the 
question  was  referred  to  it,  held  that  it 
was  not  a  breach  of  the  law,  and  they  also 
went  on  to  say  that  Congress  never  meant 
to  interfere  with  the  importation  of  clergy- 
men, because  that  was  a  Christian  country. 
And  for  the  purposes  of  establishing  that 
it  was  a  Christian  country  all  through  the 
states  of  America  they  went  into  elaborate 
charters  and  documents  to  show  that 
from  the  first  it  had  been  a  Christian 
country,  and  of  course  they  were  able  to 
show  that  most  of  the  states  had  been 
founded  by  denominations  for  the  sake  of 
their  own  adherents.  But  what  happened  in 
cons  equence  of  that  decision  %  There  has  been 
a  recrudescence  of  religious  strifes  through- 
out the  United  States,  wThich  I  could  never 
have  believed  would  have  happened — a 
lifting  of  banners  of  those  who  wish  to 
impose,  for  instance,  a  compulsory  sabbath 
all  through,  in,  and  upon  every  state,  and 
a  lifting  of  the  banner  of  those  who  oppose 
that  movement. 

Mr.  Fraser. — Which  side  are  you  on  ? 

Mr.  HIGGINS.— I  think  the  honorable 
member's  interjection  is  beside  the  ques- 
tion, and  wholly  unfair.  This  matter 
may  be  put  upon  broad  grounds,  and  not 
upon  the  matter  of  differences  between 
us.  I  think  that  our  feeling  is  that  we 
ought  not  to  do  anything  under  this  Con- 
stitution which  will  alienate  from  giving 
an  earnest  "Aye"  to  this  Bill  a  large 
body  of  honest  and  good  people,  if  we 
can  avoid  that  without  at  the  same 
time  inflicting  irreparable  harm  on  the 
Constitution.  I  should  prefer  to  rest  on 
the  fact  that  the  powers  of  the  Federal  Par- 
liament are  limited  under  the  Constitution 
itself,  and  that  the  Federal  Parliament 
has  no  power  to  do  anything  except  what 
is  expressly  given  to  it,  or  what  is  by  im- 
plication necessary.  But,  although  that 
was  the  case  when  this  clause  was  put  in, 
if  there  is  inserted  in  the  preamble  an 
express    recognition   of  the   Almighty   in 
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the  Constitution,  the  position  which  met 
the  draftsmen  of  this  clause  will  no  longer 
be  applicable,  inasmuch  as  there  will  be  in 
the  preamble  of  this  Constitution  a  declara- 
tion of  a  religious  character,  from  which,  as 
experience  shows,  a  number  of  corollaries 
will  be  deduced,  and  upon  which  attempts 
will  be  made,  from  time  to  time,  to  pass 
legislation  of  a  character  which  I  do  not 
think  we  intend  to  give  the  Federal  Com- 
monwealth power  to  pass.  I  think  that, 
whatever  is  done  in  this  matter,  if  any- 
thing is  done,  ought  to  be  done  by  the 
states.  I  do  not  think  we  ought  to  inter- 
fere with  the  right  of  the  states  to  do 
anything  they  choose,  if  they  think  fit  to 
do  anything;  but  I  do  think  that  in 
establishing  this  Federal  Commonwealth 
we  ought  to  take  care  to  re-assure  people 
that  there  will  be  no  interference  with 
them.  There  is,  I  understand,  in  America,  a 
large  body  of  people  called  Seventh  Day  Ad- 
ventists.  There  are  a  few  here.  Rightly 
or  wrongly,  it  is  not  for  us  to  judge, 
they  hold  a  theory  that  they  are  not 
obliged  to  keep  Sunday.  They  can- 
not afford  two  holidays  in  the  week,  and, 
therefore,  they  keep  Saturday.  Well, 
these  people  in  America  are  excited  beyond 
bounds  at  the  attempts  which  have  been 
made  since  1892  to  establish  a  compulsory 
Sunday  in  the  United  States.  Here,  these 
people  are  few  in  number,  I  believe — I  do 
not  know  much  about  them — but  I  under- 
stand that  they  are  exceedingly  troubled 
over  the  fact  that  through  putting  the 
wrords  in  question  in  the  preamble  there 
may  be  an  attempt  to  enforce  the  observ- 
ance of  Sunday  upon  them,  whereas  they 
observe  Saturday. 

Sir  Edward  Braddon. — Why  not  leave 
the  wTords  out  of  the  preamble  ? 

Mr.  HIGGINS.— Well,  as  far  as  I  am 
concerned,  in  order  to  gain  for  the  Federal 
Constitution  the  votes  of  a  vast  number  of 
good  people,  I  am  willing  to  support  a  pro- 
posal for  the  insertion  of  appropriate  words 
in  the  preamble. 

An     Honorable    Member. — But    how 
many  votes  will  you  lose  by  doing  so1? 
[Mr.  Higgins. 


Mr.  HIGGINS.—  I  cannot  tell.  Honorable 
members  will  see  that  in  taking  this  course 
I  am  quite  consistent.  I  want  to  do  what  is, 
at  the  worst,  harmless,  with  a  view  to  secure 
a  great  number  of  votes  in  favour  of  the 
Constitution.  I  say  that,  on  the  one  hand, 
there  has  been,  rightly  or  wrongly,  a  strong 
pressure  brought  to  bear  throughout  these 
colonies  in  favour  of  the  insertion  of  some 
suitable  words  in  the  preamble.  At  the 
same  time,  I  feel  that  if  we  put  these 
words  into  the  preamble,  without  a  safe- 
guard in  the  Constitution  itself,  we  shall 
be  very  likely  to  alienate  a  large  force 
against  us. 

Mr.  Douglas. — I  do  not  think  so. 

Mr.  HIGGINS. — I  am  not  sure  whether 
the  activity  of  mind  in  Tasmania  is  like 
the  activity  of  mind  that  is  sometimes 
manifested  in  large  cities,  but  I  can  assure 
the  honorable  member  that  there  is  a  good 
deal  more  of  hostility  which  will  be  dis- 
played to  this  Constitution,  unless  there 
is  a  safeguard  inserted,  than  he  thinks  for. 
There  is  a  tendency  in  these  days  to  inter- 
fere more  and  more  with  a  man's  actions 
in  all  sorts  of  directions,  to  have  rules  of 
all  kinds  with  regard  to  his  economical 
relations.  Well,  it  is  not  at  all  clear  as  to 
where  the  line  will  be  drawn.  If  we  inter- 
fere with  a  man's  actions  in  his  economical 
relations,  it  will  be  very  hard  to  draw  the 
line  and  say  that  he  is  not  bound  to  act 
in  a  certain  way  with  regard  to  religious 
observances.  The  question  is  an  old  ques- 
tion. Honorable  members  have  thought 
it  over  very  much,  no  doubt ;  but  all  I  say 
is  that  we  ought  to  put  in  the  Bill  words 
that  will,  at  all  events,  re-assure  those 
who  object  to  some  of  the  words  in  the 
preamble  of  this  Constitution.  There  is, 
however,  I  am  bound  to  admit,  a  defect 
in  the  amendment  I  have  suggested.  My 
amendment,  as  printed,  is  as  follows  : — 

After  word  "  not"  insert  "  nor  shall  the 
Commonwealth"  ;  and  after  word  "  religion" 
insert  "or  imposing  any  religious  test  or 
observance. " 

I  think  we  must  qualify  that  in  some  way, 
because   it   has    been  said  that   it  would 


Commonwealth  of 


[7  Feb.,  1898. 


Australia  Bill. 


657 


void  our  imposing  of  the  ordinary  oaths 
in  the  courts  and  elsewhere. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  have  an  amendment  to  move  on  be- 
half of  Tasmania,  and  also  an  amendment 
of  my  own.  The  clause  we  have  before  us 
says  that  a  state  shall  not  make  any 
law  prohibiting  the  free  exercise  of  any 
religion.  It  is  quite  possible  that  this 
might  make  lawful  practices  which  would 
otherwise  be  strictly  prohibited.  Take, 
for  instance,  the  Hindoos.  One  of  their 
religious  rites  is  the  "  suttee,"  and  another 
is  the  "churruck," — one  meaning  simply 
murder,  and  the  other  barbarous  cruelty, 
to  the  devotees  who  offer  themselves  for 
the  sacrifice. 

Dr.  Cockburn. —  The  Thugs  are  a 
religious  sect- 
Sir  EDWARD  BRADDON.— Yes.  If 
this  is  to  be  the  law,  these  people  will  be 
able  to  practise  the  rites  of  their  religion, 
and  the  amendment  I  have  to  suggest 
is  the  insertion  of  some  such  words  as 
these  : — 

But  shall  prevent  the  performance  of  any 
such  religious  rites  as  are  of  a  cruel  or  demoral- 
izing character  or  contrary  to  the  law  of  the 
Commonwealth. 

The  leader  of  the  Convention  is,  I  believe, 
in  a  hurry  to  conclude  the  evening's  pro- 
ceedings. I  Avill  leave  the  amendment 
with  him,  in  the  hope  that  he  wrill  be  able 
to  make  something  of  it. 

Mr.  BARTON  (New  South  Wales).— 
The  Finance  Committee  arranged  to  meet 
at  five  o'clock  to-day.  As  we  have  reached 
our  usual  hour,  I  beg  to  move,  Mr.  Chair- 
man, that  you  report  progress,  and  ask 
leave  to  sit  again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

PAPERS. 
Sir  JOHN  FORREST  (Western  Aus- 
tralia).— A  few  days  ago  I  laid  on  the  table 
a  paper  containing  financial  and  statistical 
facts  relating  to  the  colony  of  Western 
Australia.  Since  then  an  addition  has 
been  made  to  the  paper.  I  believe  that. 
[42] 


under  the  standing  orders,  it  is  not  in 
order  to  amend  or  add  to  any  document 
that  has  been  laid  on  the  table.  I  will, 
therefore,  lay  this  amended  paper  on  the 
table,  and  I  beg  to  move  that  it  be 
printed. 

The  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
Papers  by  the  Hon.  Edward  Pulsford, 
M.L.C.,  have  been  printed  by  order  of  the 
Convention.  I  find  that  there  are  some 
additional  papers  by  this  gentleman  that 
would  be  of  considerable  interest  to  hon- 
orable members,  and  I  will  lay  them  on 
the  table.  I  beg  to  move  that  they  be 
printed. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  five 
minutes  past  five  o'clock. 


TUESDAY,  8th  FEBRUARY,  1898, 


Paper  :  Money  Bills— Printing  of  Amendments— Common- 
wealth of  Australia  Bill  -  Order  of  Business. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

MONEY  BILLS. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— I  ask  leave  to  lay  on  the  table  a 
paper  on  the  powers  and  practices  of  the 
two  Houses  of  Parliament  (South  Aus- 
tralia) in  reference  to  Money  Bills.  It 
was  prepared  for  the  Constitutional  Com- 
mittee in  Adelaide  and  printed,  but,  as 
that  committee  have  never  brought  up 
their  minutes  before  the  Convention,  it 
would  not  be  bound  with  the  Convention 
papers.  In  order  that  it  may  be  included, 
I  beg  leave  to  move  that  it  be  printed. 

The  motion  was  agreed  to. 

PRINTING  OF  AMENDMENTS. 
Sir  JOHN  FORREST  (Western  Aus- 
tralia).— In  Sydney  I  gave  notice  of  a 
new  clause  which  has  been  printed  on  a 
separate  paper,  but  it  does  not  appear  in 
the  list  of  amendments.     Would  it  not  be 
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better  to  insert  it  am'ong  the  other  amend- 
ments for  the  information  of  honorable 
members  ? 

The  PRESIDENT.— As  attention  has 
been  called  to  the  matter,  no  doubt  it  will 
be  attended  to. 
COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  clause  109 — 

A  state  shall  not  make  any  law  prohibiting 
the  free  exercise  of  any  religion. 

The  CHAIRMAN.— No  amendment  has 
yet  been  moved. 

Mr.  HIGGINS  (Victoria).— I  spoke  on 
this  clause  yesterday  evening.  I  now  want 
to  say  that,  after  careful  deliberation,  I 
think  the  wording  of  my  amendment  ought 
to  be  rectified  before  it  is  submitted  to  the 
Convention.     The  existing  clause  is — 

A  state  shall  not  make  any  law  prohibiting 
the  free  exercise  of  any  religion.  • 

There  is  no  application  to  the  Federal 
Parliament  at  all  in  the  clause  as  it  stands. 
I  intend  to  propose  amendments  which,  if 
adopted,  will  make  the  clause  read  as  fol- 
lows : — ■ 

A  state  shall  not,  nor  shall  the  Commonwealth, 
make  any  law  prohibiting  the  free  exercise  of 
any  religion,  or  for  the  establishment  of  any 
religion,  or  imposing  any  religious  observance. 

Mr.  O'Connor.  —  The  Commonwealth 
will  have  no  power  to  do  that. 

Mr.  HIGGINS. — I  explained  yesterday 
evening  that,  in  the  Constitution  of  the 
United  States,  there  is  a  prohibition  on 
Congress  making  any  law  for  this  purpose. 

Mr.  Symon. — No. 

Mr.  HIGGINS.— With  all  respect  to  the 
honorable  member,  there  is. 

Mr.  Symon. — Prohibiting  religion1? 

Mr.  HIGGINS.— Yes.  If  you  look  at 
the  first  amendment  of  the  Constitution 
you  will  find  that  there  is  no  prohibition 
on  a  state  doing  this  thing,  but  there  is 
a  prohibition  on  Congress  against  either 
[Sir  John  Forrest. 


making  a  law  prohibiting  the  free  exercise 
of  any  religion,  or  for  the  establishment 
of  a  religion.     I  add,  here,  "or  imposing 

any  religious  observance."  It  is  quite 
true,  as  Mr.  O'Connor  says,  one  would 
have  thought  that  in  the  absence  of  an 
express  power  given  to  Congress  to  do 
these  things,  there  would  not  be  power  to 
do  them,  but  I  had  the  opportunity  yes- 
terday afternoon  of  indicating  the  course 
of  the  decisions  of  the  courts  to  the  leader 
of  the  Convention,  and  he  knows  how 
very  largely  from  single  expressions  used  in 
the  Constitution  there  have  been  inferen- 
tial powers  deduced.  In  consequence,  for 
instance,  merely  of  a  decision  of  the  Su- 
preme Court  that  that  country  was  a 
Christian  country,  there  was  a  law  passed 
and  carried  into  effect  prohibiting  the 
opening  of  the  Chicago  Exhibition  on  Sun- 
day, so  that  there  is  no  doubt  this  will  pro- 
vide against  a  real  subsisting  danger,  and 
I  am  moving  this  amendment  with  the  view 
of  re-assuring  a  number  of  honest  people 
here  who,  having  regard  to  the  experience 
of  America,  are  gravely  objecting  to  the 
insertion  of  any  words  in  the  preamble  of 
the  Constitution.  I  can  foresee  that  that 
preamble  will  be  carried,  and  I  wish  to 
provide  against  having  a  number  of  people 
voting  against  the  Constitution  on  the 
ground  that  it  will  introduce  a  number  of 
difficulties  which,  in  this  new  country, 
ought  to  be  laid  for  ever.  I  beg  to  move 
my  first  amendment — 

That  the  words  "nor  shall  the  Common- 
wealth "  be  inserted  after  the  word  ' '  not. " 

Mr.  GORDON  (South  Australia).  —  I 
think  there  was  a  good  deal  of  force  in 
the  remarks  that  fell  from  the  Bight 
Hon.  Sir  Edward  Braddon  yesterday 
afternoon,  shortly  before  the  Convention 
adjourned.  So  long  as  this  prohibition 
only  extends  to  the  mere  mental  exercise 
of  faith,  I  am  with  Mr.  Higgins ;  but  I  do 
not  think  that  the  prohibition  should  ex- 
tend to  interference  with  the  exercises  of 
faiths  that  are  carried  to  lengths  which 
are  objectionable  from  a  sociological  point 
of  view.     I  do  not  know  whether  any  such 
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extreme  cases  as  those  mentioned  by  Sir 
Edward  Braddon  would  occur  in  this  com- 
munity, but  it  is  quite  likely  that  the 
faith-healers  who  have  been  punished  in 
England  for  failing  to  provide  medical 
attendance  and  medicines  for  their  sick 
might  come  here,  and  I  would  like  to 
know  whether  a  prohibition  of  this  sort 
will  interfere  with  faith-healers  who  think 
that  the  cure  of  their  sick  should  be  made, 
not  a  matter  of  medical  advice  and  medi- 
cine, but  a  matter  of  faith  and  prayer  ? 

Mr.  O'Connor. — They  are  subject  to 
the  English  law. 

Mr.  GORDON.— Yes,  they  are;  but 
whether  they  are  subject  to  the  common 
law  or  the  statute  law  of  England,  I  do 
not  know.  What  I  would  like  to  know  is 
will  this  provision  prevent  such  people,  if 
they  come  here  and  act  in  the  same  way 
as  they  have  acted  in  England,  being 
prosecuted  here  ? 

Mr.  Symon. — It  might  do  so. 

Mr.  GORDON.— Then  I  think  we  ought 
to  safeguard  it  to  this  extent,  directly  the 
exercise  of  religious  observances  injures 
the  community  or  any  person  in  the  com- 
munity, I  think  that  both  the  state  and 
the  Commonwealth  ought  to  have  the 
right  to  interfere. 

Mr.  SYMON  (South  Australia).— I 
agree  with  the  honorable  member.  Of 
course,  what  we  want  in  these  times  is  to 
protect  every  citizen  in  the  absolute  and 
free  exercise  of  his  own  faith,  to  take  care 
that  his  religious  belief  shall  in  no  way  be 
interfered  with  ;  but  one  would  think  from 
reading  this  clause,  which  appears  to  me 
objectionable   in  every  possible  way 

Mr.  Higgins. — Do  you  mean  the  clause 
in  the  Bill  ? 

Mr.  SYMON. — Yes,  I  am  with  my  hon- 
orable friend  in  desiring  to  have  the  clause 
amended.  The  idea  of  the  clause  is  good 
enough — that  is,  the  preservation  of  abso- 
lute freedom  of  religious  belief,  but  the 
mode  in  which  it  is  carried  out  in  this 
clause  seems  to  me  to  be  obnoxious.  The 
clause  is  either  a  great  deal  too  Avide,  or 
it  is  not  wide  enough.     It  is  a  2*reat  deal 


too  wide  in  saying  that  no  law  shall 
be  enacted.  I  am  not  referring  merely 
to  the  state,  in  what  I  am  now  say- 
ing, because  undoubtedly  it  ought  to 
be  the  Commonwealth  rather  than  the 
state.  However,  it  seems  to  be,  prima 
facie,  an  interference  with  the  legisla- 
tive authority  of  the  state  itself.  But 
putting  it  both  ways  —  a  prohibition 
against  the  state  and  against  the  Common- 
wealth making  any  law  prohibiting  the 
free  exercise  of  any  religious  faith  is,  I 
think,  a  little  beyond  what  any  of  us  is 
prepared  to  go.  Would  it,  for  example, 
prevent  or  raise  doubts  as  to  whether  the 
Commonwealth  could  pass  a  law  prohibit- 
ing the  exercise  of  such  a  religious  creed 
as  that  mentioned  by  Mr.  Gordon  1  We 
know  what  took  place  in  Wales,  in  con- 
nexion with  the  faith- healers,  where  most 
abominable  cruelties  were  practised  in  the 
name  of  religion,  and  whilst  no  one  ought 
to  be  allowed  to  interfere  with  the  faith 
of  these  people — the  creed  they  profess — 
still,  the  law,  in  the  the  interests  of  the 
community  and  of  humanity,  ought  to  put 
a  stop  to  the  exercise  of  that  faith  in  such  a 
way  as  it  was  exercised  in  those  cases.  We 
are  living  in  a  very  advanced  age,  not  in 
mediaeval  times,  and  there  is  no  necessity 
for  a  prohibition  of  this  kind,  but  if  there 
be  a  prohibition  there  should  also  be  a  pro- 
vision showing  what  is  meant  by  religion, 
and  what  is  meant  by  free  exercise.  Then 
again,  whilst  this  is  to  be  a  prohibition 
against  the  state  or  the  Commonwealth 
enacting  a  law  interfering  with  the  free 
exercise  of  religion,  is  it  to  be  implied  that 
the  state  or  the  Commonweath  may  pass  a 
law  interfering  with  persons  of  no  religion 
— Agnostics,  Atheists,  and  Deists'? 

Mr.  Gordon. — A  Deist  has  a  religion. 

Mr.  SYMON. — Some  people  would  not 
admit  that  a  Deist  has  a  religion. 

Mr.  Gordon. — A  Jew  is  a  Deist. 

Mr.  SYMON.— Well,  I  am  not  skilled 
in  the  refinements  of  theology,  but  I 
ask  the  leader  of  the  Convention  whether 
it  is  necessary  that  the  present  clause 
should  remain  in  the  Bill  at  all  ?     The 
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points  referred  to  by  Sir  Edward  Braddon 
last  night  are  of  the  very  highest  import- 
ance. We  may  be  willing  to  admit  people 
professing  Oriental  faiths,  but  unwilling 
to  permit  the  exercise  of  those  faiths  as 
those  people  would  wish  to  exercise  them 
in  this  country,  detrimental  in  every  pos- 
sible way  to  the  cause  of  religion  and  of 
freedom  itself.  I  would  suggest  to  Mr. 
Higgins  whether  it  would  not  be  better  to 
do  away  with  this  clause  altogether,  and 
limit  the  prohibition  to  the  imposition  of 
any  religious  test  ? 

Mr.  Higgins. — Say  "observance." 
Mr.  SYMON. — I  do  not  know  whether 
"  observance  "  does  not  go  too  far. 

Mr.  Higgins. — "Test"  might  include 
oaths  administered  in  our  courts  and  else- 
where. 

Mr.  O'Connor. — "Observance"  might 
include  Sunday  observance  laws. 

Mr.  SYMON.— I  do  not  like  the  word 
"observance";  it  seems  to  me  to  go  a 
little  too  far.  I  think  that  the  object  we 
have  in  view  will  be  sufficiently  met  if 
we  prohibit  the  imposition  of  any  religious 
test  as  a  qualification  for  any  public  office 
of  trust.  That  is  as  it  existed  in  the 
original  Constitution  of  the  United  States. 
If  we  do  that,  I  think  we  are  giving  a 
sufficient  assertion  in  this  Constitution  to 
the  principle  that  religion  or  no  religion 
is  not  to  be  a  bar  in  any  way  to  the  full 
rights  of  citizenship,  and  that  everbody  is 
to  be  free  to  profess  and  hold  any  faith  he 
likes;  but  the  Commonwealth  must  be  the 
judges  of  when  it  is  proper  to  interfere 
with  its  open  exercise. 

Dr.  COCKBURN  (South  Australia).— 
I  do  not  think  that  either  the  clause  or 
the  amendment  should  occupy  the  atten- 
tion of  the  Convention  very  long.  I  con- 
sider the  whole  clause  an  anachronism, 
and  that  it  applies  to  a  state  of  things 
that  can  never  occur  in  these  days.  At 
the  time  the  American  Constitution  was 
framed,  the  framers  of  that  Constitution 
had  in  mind  certain  events  which  they 
wished  never  to  be  repeated,  and  which 
[Mr.  Symon. 


never  will  be  repeated  in  our  civilization. 
I  do  not  see  why  the  states  should  not 
have  the  same  rights  of  self-preservation 
under  a  Federal  Constitution  as  they  have 
at  the  present  time.  There  is  no  atrocity 
which  the  human  mind  can  devise  which 
has  not  at  some  time  or  another  been  per- 
petrated under  the  name  of  religion,  and  the 
states  should  have  the  power  to  prevent 
such  occurrences  as  those  referred  to  by 
the  right  honorable  member  (Sir  Edward 
Braddon)  and  others  which  might  be  men- 
tioned ad  libitum.  There  are  a  number  of 
sects  in  different  parts  of  the  world  whose 
religious  observances  embrace  every  form 
of  horror  one  can  imagine.  I  think  that 
the  clause  should  be  struck  out,  and  that 
the  states  should  be  allowed  to  retain  the 
right  to  do  what  they  think  necessary 
to  preserve  and  maintain  their  civilization. 
With  regard  to  the  amendment  of  the 
honorable  member  (Mr.  Higgins),  I  think 
the  honorable  gentleman  himself  admitted 
yesterday  that  it  would  prevent  a  state 
from  making  laws  against  Sunday  trading, 
for  example. 

Mr.  Higgins. — No ;  it  would  only  pre- 
vent the  making  of  laws  for  a  religious 
reason. 

Dr.  COCKBURN.— Who  could  deter- 
mine the  intention  of  the  state?  The 
amendment  would  simply  prohibit  the 
enactment  of  these  laws. 

Mr.  Higgins. — My  desire  is  to  prevent 
the  Federal  Parliament  from  dictating  to 
the  states  in  these  matters. 

Sir  Edward  Braddon. — Are  we  not 
getting  on  very  well  as  we  are  ? 

Dr.  COCKBURN.— I  think  so.  I  think 
that  we  should  recognise  that  the  clause  is 
an  anachronism,  and  should  leave  it  out  of 
the  Constitution. 

Mr.  BARTON  (New  South  Wales).— I 
am  rather  doubtful  about  the  amendment, 
because,  notwithstanding  the  American 
decisions  to  which  the  honorable  member 
(Mr.  Higgins)  has  referred,  I  can  scarcely 
conceive  it  possible  that  the  insertion  of  a 
provision  in  the  preamble  acknowledging 
the  existence  of  the  power  of  the  Deity 
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could  ever  induce  the  High  Court  or  the 
Court  of  Appeal  in  the  old  country  to 
hold  that  that  imported  a  power  to  make 
laws  regarding  religion.  I  think  it  is 
quite  clear  that  the  Commonwealth  will 
have  no  power  to  make  any  law  regarding 
religion,  even  if  no  amendment  such  as 
that  which  has  been  suggested  is  agreed  to. 
The  Commonwealth  will  have  no  powers 
except  such  as  are  given  to  it  either  ex- 
pressly or  by  necessary  intendment.  It  will 
have  only  such  powers  as  are  given  to  it  in 
so  many  words,  or  as  are  necessary  for  the 
exercise  of  these  powers.  If  we  apply  this 
principle,  we  must  see  that  the  Common- 
wealth wTill  have  no  power  to  make  laws 
regarding  religion.  The  reason  why  the 
prohibition  in  the  first  draft  of  the  Bill 
which  was  prepared  in  1891  was  confined 
to  the  states  was  that  it  could  not,  by 
any  possibility,  be  concluded  that  it  was 
necessary  to  extend  such  a  provision  to 
the  Commonwealth,  because  no  power  was 
given  to  the  Commonwealth  to  deal 
with  the  matter  of  religion.  The  posi- 
tion is  the  same  now,  and  I  do  not 
think  it  will  be  substantially  altered  if 
the  blessing  of  Divine  Providence  is  in- 
voked in  the  preamble.  A  preamble  does 
not  give  power  to  anybody.  The  decision 
of  the  United  States  Court  which  has 
been  referred  to  was  something  to  this 
effect.  Congress  had  passed  a  law  pro- 
hibiting the  importation  of  any  person  for 
labour  or  service.  Of  course,  that  law  was 
really  intended  to  prohibit  the  importa- 
tion of  manual  labourers ;  but  a  religious 
corporation  made  an  agreement  under 
which  a  preacher  was  brought  over,  and  a 
question  was  raised  as  to  the  legality  of 
the  agreement.  The  Supreme  Court  in 
the  Uuited  States  decided  that  the  arrange- 
ment was  legal,  because  the  prohibition 
of  the  Act  of  Congress  only  applied  to 
manual  labourers ;  but  it  further  decided, 
because  of  expressions  in  various  char- 
ters given  to  plantations  wThich  afterwards 
became  states,  and  in  grants  such  as  those 
given  to  Sir  Walter  Raleigh  and  others  for 
the  encouragement   of   colonization,   that 


the  United  States  was  a  Christian  and 
a  religious  nation.  Having  decided  this 
matter  to  their  satisfaction,  the  Judges 
proceeded  to  say  that  upon  that  ground 
also  the  arrangement  was  a  lawful  one. 
The  latter  part  of  the  decision  was  what 
lawyers  call  an  obiter  dictum. 

Mr.  Higgins. — But  that  decision  has 
been  acted  upon. 

■  Mr.  BARTON.— Yes,  since  then,  as  is 
pointed  out  in  a  little  handbook  which  my 
honorable  friend  lent  me.  But  the  ques- 
tion for  us  to  consider  is  whether  a  court 
like  the  Federal  High  Court  or  the  Privy 
Council  would  ever  come  to  such  a  conclu- 
sion. One  would  think  it  highly  improb- 
able. The  real  question  that  may  arise 
under  this  Constitution  is  whether  the 
Commonwealth  can  make  a  law  establish- 
ing or  prohibiting  the  free  exercise  of  any 
religion.  I  take  it  that  in  the  absence  of 
a  provision  in  the  Constitution  conferring 
that  power  upon  the  Commonwealth  it 
will  be  impossible  for  the  Commonwealth 
to  do  so.  For  this  reason  I  think  we  need 
scarcely  trouble  ourselves  to  impose  any 
restriction.  Under  a  Constitution  like 
this,  the  withholding  of  a  power  from  the 
Commonwealth  is  a  prohibition  against 
the  exercise  of  such  a  power.  If  the 
amendment  of  the  honorable  member  were 
adopted,  the  clause  would  read: — 

A  state  shall  not,  nor  shall  the  Commonwealth, 
make  any  law  prohibiting  the  free  exercise  of 
any  religion,  or  imposing  any  religious  test  or 
observance. 

Mr.  Isaacs. — Would  that  prevent  the 
Commonwealth  from  insisting  upon  Sun- 
day being  kept  as  a  day  of  rest  1 

Mr.  BARTON.— The  honorable  and 
learned  member  (Mr.  O'Connor)  pointed 
out  that  it  might  prevent  the  passing  of 
a  law  for  Sunday  observance.  The  real 
question  for  us  to  decide  is  wdiether  the 
clause  should  or  should  not  remain.  The 
only  difficulty  I  have  upon  the  point  is 
this:  I  do  not  anticipate  any  trouble  from 
the  want  of  a  prohibition  upon  the  states 
forbidding  them  from  dealing  with  re- 
ligious   questions,     but  we    must   always 
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recollect  that  humanity  has  a  habit  of 
throwing  back  to  its  old  practices.  Since 
a  couple  of  hundred  years  ago  wc  have 
been  tolerably  free  from  sumptuary  laws. 
But  there  is  in  many  quarters  a  great 
disposition  to  take  to  these  laws  again,  and 
we  may  before  many  years  have  passed 
be  overwhelmed  with  them. 

Dr.  Cockburn. — And  it  might  be  a 
good  thing. 

Mr.  BARTON.— It  may  be  a  good 
thing.  Who  knows  that  there  may  not 
be  a  similar  throwing  back  in  regard  to 
religious  laws  ? 

Dr.  Cockburn. — That  may  be  a  good 
thing,  too. 

Mr.  BARTON.— Yes;  those  who  say 
that  the  people  are  always  right  might 
say  that  it  was  a  good  thing.  My  honor- 
able and  learned  friend  will  have  many 
successors,  and  so  shall  I.  But  if  the  en- 
lightenment of  this  day  supposes  itself  to 
be  right  in  saying  that  the  free  exercise  of 
religion  should  not  be  prohibited,  the  ques- 
tion arises,  should  not  a  provision  to  that 
effect  be  placed  in  the  Constitution  %  The 
trouble  arises  when  you  try  to  insert  a 
proviso  modifying  this  prohibition.  For 
instance,  if  it  were  desired  to  prevent  the 
application  of  the  clause  to  any  fiendish 
or  demoralizing  rite,  that  might  be  done 
by  inserting  the  words  "  so  long  as  these 
observances  are  inconsistent  with  the 
criminal  laws  of  the  state,"  because  if 
there  were  no  criminal  law  in  existence  at 
the  time  with  which  these  observances 
were  inconsistent,  it  would  be  possible 
for  the  state  to  pass  such  a  law,  and  so, 
to  use  a  common  expression,  euchre  the 
whole  business.  I  think,  however,  that 
we  can  do  remarkably  well  without  the 
clause  at  all. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  agree  with  the  honorable  and  learned 
member  (Dr.  Cockburn)  that  the  clause 
is  an  anachronism,  and  it  is  inconsistent 
with  federation.  The  principle  of  federa- 
tion is  that  the  states  shall  retain  all  such 
powers  as  they  do  not  hand  over  to  the 
Commonwealth,  but  this  clause  attempts 
[Mr.  Barton. 


to  legislate  for  the  states.  Still  they  have 
not  hitherto  required  any  law  of  this  kind. 
The  Commonwealth  cannot  exercise  any 
authority  in  the  matter,  because  you  hav& 
not  bestowed  it  upon  the  federal  authority. 

Mr.  Higgins. — Clause  109  commences 
— "  A  state  shall  not  make  any  law."  I 
agree  with  the  honorable  member  that 
that  provision  should  not  be  there.  I  am 
willing  that  the  prohibition  should  ex- 
tend only  to  the  Commonwealth. 

Sir  JOHN  DOWNER.— I  do  not  think 
that  is  necessary,  because  the  Common- 
wealth will  have  only  such  powers  as  are 
expressly  bestowed  upon  it,  and  by  no 
straining  of  construction  can  you  find  that 
the  Commonwealth  has  been  given  any 
power  to  legislate  with  regard  to  religion. 

Mr.  SYMON  (South  Australia).— I  would 
like  to  ask  my  honorable  friend  (Mr.  Hig- 
gins) if  he  is  prepared  to  withdraw  his 
amendment  with  a  view  to  striking  out  the 
clause,  and  inserting  a  declaration  of  this 
sort : — 

No  religious  test  shall  be  imposed  as  a  quali- 
fication for  any  public  office  or  trust  in  the 
Commonwealth  or  in  a  state  ? 

I  think  that  a  declaration  of  that  sort  will 
be  necessary  if  we  insert  the  words  that 
it  is  proposed  to  insert  in  the  preamble. 

Sir  EDWARD  BRADDON  (Tasmania). 
— Although  I  moved  an  amendment  yester- 
day with  a  view  to  making  the  clause  rea- 
sonably safe  in  regard  to  so-called  religious 
practices,  I  confess  that  I  should  prefer  to 
see  it  struck  out  altogether.  Even  with  the 
qualification  suggested  by  me,  I  do  not  know 
whether  some  occurrence  which  we  should 
all  deprecate  might  not  take  place  and 
make  us  regret  that  the  clause  was  ever 
put  into  the  Bill. 

Mr.  HIGGINS  (Victoria).— I  am  very 
glad  that  I  have  called  attention  to  this 
clause.  I  thoroughly  agree  that  as  it 
stands  it  is  an  anomaly,  and  that  there 
should  not  be  a  prohibition  upon  the 
states.  All  I  said  was  that  if  you  prohibited 
the  states  from  making  laws  respecting  re- 
ligious observance,  and  if  you  inserted  in 
the  preamble  a  recognition  of  the  Almighty, 
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it  was  fit  that  you  should  extend  a  similar 
prohibition  to  the  Commonwealth.  It 
would  answer  my  purpose  absolutely  if 
the  clause  only  enacted  that  the  Common- 
wealth should  be  prohibited  from  passing 
a  law  of  this  kind.  A  number  of  honest 
people  will  have  a  great  deal  of  difficulty 
about  voting  aye  for  the  Constitution  if 
there  is  no  prohibition  against  the  making 
of  laws  affecting  religion  by  the  Parlia- 
ment of  the  Commonwealth.  What  they 
ask  is — "Why  cannot  we  follow  the  example 
of  the  United  States  of  America  1 "  They 
point  out  that  there  is  far  more  reason  for 
a  prohibition  in  our  Constitution,  because 
it  is  proposed  to  insert  in  the  preamble 
a  recognition  of  the  Almighty. 

Dr.  Cockburn. — But  the  Almighty  does 
not  belong  to  any  special  religion. 

Mr.  HIGGINS. — I  do  not  want  to  argue 
that  question.  1  admit  that  there  is  a 
great  deal  of  force  in  what  the  honorable 
gentleman  says,  but  I  have  to  speak  most 
delicately  on  this  subject,  and  I  cannot  go 
any  further.  Although  it  is  quite  true 
that  a  reference  to  the  Almighty  does  not 
refer  to  any  particular  religion,  still  a 
reference  to  the  Almighty  in  the  preamble 
involves  a  recognition  of  Him,  and  it 
involves  to  a  certain  extent  a  religion.  It 
has  been  found  in  the  United  States 
that,  even  though  there  is  no  reference 
to  the  Almighty  in  the  preamble,  yet 
it  has  been  held  that  it  is  a  Christian 
country,  and,  therefore,  there  was  a  federal 
law  which  prevented  the  opening  of  the 
Chicago  Exhibition  on  Sunday.  Honor- 
able members  will  understand  that  it  is  not 
a  question  whether  it  is  proper  to  open  exhi- 
bitions on  Sunday ;  but  that  law  was  framed 
and  enforced,  and  people  were  compelled 
to  obey  it  on  account  of  the  dictum  of 
the  Supreme  Court  that  it  was  a  Christian 
country.  Now,  if  you  can  enforce  a  good 
thing  you  can  also  enforce  a  bad  thing 
made  by  the  same  power.  All  that  I 
want  to  put  to  the  Convention  is  this : 
That  although  I  should  have  thought  in 
the  absence  of  express  powers  that  the 
Commonwealth    could    not    legislate    on 


this  subject,  still  I  cannot  but  see,  having 
regard  to  the  decisions  in  the  United 
States  Court,  that  there  is  danger  in  an 
implied  power.  In  the  preamble  of  the 
United  States  Constitution  they  say — 

We,  the  people  of  the  United  States,  in  order 
to  form  a  more  perfect  union,  establish  justice, 
insure  domestic  tranquilitj^,  provide  for  the 
common  defence,  promote  the  general  welfare, 
and  secure  the  blessing  of  liberty  to  ourselves 
and  our  posterity,  do  ordain,  &c. ,  &c. 

Under  the  head  of  "general  welfare," 
coupled  with  the  statutory  powers,  they 
have  extended  the  power  of  the  Common- 
wealth hugely.  If  you  are  going  to  con- 
fer absolute  power  to  promote  the  general 
welfare  you  do  not  know  how  far  that  will 
extend.  First  of  all,  the  plea  was  to  pro- 
mote the  general  welfare  ;  then  there  is 
power  to  make  all  laws  which  are  necessary 
and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers 
vested  by  the  Constitution  in  the  Govern- 
ment or  proper  officers  of  the  states.  Then, 
if  you  have  coupled  with  that  a  declara- 
tion by  the  Supreme  Court  that  this  is 
a  Christian  nation,  there  is  power  to  en- 
force Christian  observances.  The  leader 
of  the  Convention  has  urged  what  I  knew 
would  be  the  chief  objection  to  what  I  pro- 
pose, that  is,  that  there  is  no  express  power 
given ;  but  I  say  that,  in  the  face  of  the 
decisions  given  in  the  United  States,  it  is 
not  safe  for  us  to  assume  that  there  may 
not  be  an  inferential  powder  in  this  preamble. 
There  are  hosts  of  people  in  Australia  look- 
ing at  that  preamble  to  see  if  any  safeguard 
will  be  put  in.  As  far  as  I  am  concerned, 
I  shall  be  willing  to  take  out  all  this  pro- 
vision prohibiting  the  states  from  doing 
what  they  think  fair.  I  think  that  the  im- 
portance of  preserving  to  the  state  the  resi- 
duary powers  is  overwhelming  ;  but  I  say 
that  we  ought  to  do  at  least  the  same 
as  was  done  in  the  United  States.  There 
they  provided  that  the  Federation  shall  not 
make  any  law  prohibiting  the  free  exercise 
of  any  religion,  or  for  the  establishment 
of  any  religion ;  then  I  want  to  add  "  or 
imposing  any   religious   observance."     In 
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conclusion,  it  has  been  said  that  this 
would  prevent  the  imposing  of  a  day  of 
rest.     My  amendment  would  not. 

Dr.  Cockburn. — A  general  day  of  rest. 
Mr.  HIGGINS.— It  would  not ;  it  would 
simply  prevent  the  imposing  of  a  day  of 
rest  for  religious  reasons. 

Dr.  Cockburn. — You  want  to  break 
down  religious  sanction. 

Mr.  HIGGINS. — A  number  of  laws  have 
been  held  to  be  unconstitutional  in  America 
because  of  their  reasons  and  because  of 
their  motives.  There  was  a  funny  case  in 
San  Francisco,  where  a  law  was  passed  by 
the  state  that  every  prisoner,  within  one 
hour  of  his  coming  into  the  prison,  was  to 
have  his  hair  cut  within  one  inch  of  his 
head.  That  looked  very  harmless,  but  a 
Chinaman  brought  an  action  to  have  it 
declared  unconstitutional,  and  it  turned 
out  that  the  law  was  actually  passed  by 
the  Legislature  for  the  express  purpose  of 
persecuting  Chinamen. 

Mr.  Barton. — That  took  place  under 
the  next  clause  in  this  Bill,  which  is  a 
similar  enactment. 

Mr.  HIGGLNS.— I  did  not  say  that 
it  took  place  under  this  clause,  and  the 
honorable  member  is  quite  right  in  saying 
that  it  took  place  under  the  next  clause; 
but  I  am  trying  to  point  out  that  laws 
would  be  valid  if  they  had  one  motive, 
while  they  would  be  invalid  if  they  had 
another  motive.  All  I  want  is,  that  there 
should  be  no  imposition  of  any  observance 
because  of  its  being  religious. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales).  —  The  honorable  member  has 
stated  that  there  are  hosts  of  people  who 
are  anxiously  watching  what  is  being  done 
with  this  preamble,  because  it  may  lead 
to  certain  laws  being  passed.  He  has  not 
stated  of  whom  the  host  is  composed,  or 
where  it  exists ;  but  I  gathered  from  his 
remarks  yesterday  that  he  was  referring 
to  the  Seventh  Day  Adventists,  a  very 
powerful  body  in  America,  who  have  re- 
cently set  up  here  and  in  New  South 
Wales.  That  body  denies  the  right  of 
the  State  to  impose  any  law  whatever 
[Mr,  Higgins. 


which  will  prevent  them  from  working  on 
any  particular  day.  I  believe  they  are 
earnest  good  people,  but,  in  defiance  of 
our  laws,  they  persist  in  working  on  the 
day  which  we  set  aside  and  call  Sunday. 
They  set  aside  another  day,  Saturday, 
and  call  it  the  Sabbath.  If  that  is  to  be 
allowed  throughout  the  whole  community, 
how  can  there  be  a  uniform  day  of  rest? 
And  what  greater  harm  can  befall  the  peo- 
ple than  to  say  that  any  sect  can  set  them- 
selves up  and  defy  the  State  to  set  apart 
any  particular  day  as  a  day  of  rest, 
whether  for  religious  purposes  or  other- 
wise ?  Take  the  case  of  the  Jews. 
Whilst  they  observe  their  own  Sabbath  on 
Saturday,  they  never  in  any  shape  or  form 
attempt  to  interfere  with  the  recognised 
Sabbath  of  the  rest  of  the  community. 
The  Seventh  Day  Adventists  have  defied 
the  law  in  that  respect.  If  we  allow  one 
body  to  do  that,  instead  of  having  any 
uniform  and  universal  Sabbath  or  day 
of  rest,  we  may  have  six  Or  seven  such 
days  established. 

Mr.  Higgins'  amendment  was  negatived. 

Amendment  suggested  by  the  House 
of  Assembly  of  Tasmania,  to  add  at  the 
end  of  clause — 

Nor  appropriate  any  portion  of  its  revenues 
or  property  for  the  propagation  or  support  of 
any  religion. 

The  amendment  was  negatived. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  do  not  intend  to  press  the  amendment 
which  I  gave  notice  of  yesterday. 

The  clause  was  negatived. 

Clause  110. — A  state  shall  not  make  or  enforce 
any  law  abridging  any  privilege  or  immunity 
of  citizens  of  other  states  of  the  Commonwealth, 
nor  shall  a  state  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

The  CHAIRMAN. —On  this  clause 
there  are  various  amendments  proposed. 
The  Assembly  of  New  South  Whales  and 
the  Legislative  Council  of  Tasmania  pro- 
pose to  omit  all  the  words  from  "  make  " 
in  the  first  line  to  "  state  "  in  the  fourth 
line,  and  the  Legislative  Council  of  Vic- 
toria propose  that  we  should  insert,  after 


Commoniveatth  of 


[8  Feb.,  1898. 


Australia  Bill. 


665 


the  word  "  Commonwealth,"  in  the  third 
line,  the  words  "  or  impairing  the  obliga- 
tion of  contracts."  If  I  put  the  whole  of 
the  amendment  suggested  by  New  South 
Wales  and  Tasmania,  and  that  were  carried, 
it  would  not  be  competent  to  put  the 
amendments  suggested  by  Victoria.  There- 
fore, I  propose  to  put  as  a  test  question 
the  amendment  proposed  by  New  South 
Wales  and  Tasmania,  so  far  as  to  leave 
out  all  the  words  to  the  word  "  Common- 
wealth." The  question  now  is,  that  the 
words  proposed  to  be  left  out  stand  part 
of  the  question,  viz. — "Make  or  enforce 
any  law  abridging  any  privilege  or  im- 
munity of  citizens  of  other  states  of  the 
Commonwealth. " 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  have  a  little  time  to  con- 
sider this  question.  The  effect  of  the 
amendment  proposed  by  the  Legislative 
Assembly  of  New  South  Wales  would  be 
that  a  state,  as  far  as  the  Commonwealth 
is  concerned,  would  be  in  a  position  to 
make  or  enforce  any  law  within  its  Con- 
stitution abridging  the  privileges  or 
immunities  of  the  citizens  of  other  states. 
This  is  a  provision  inserted  in  the  Consti- 
tution for  the  equality  of  citizens  of  the 
Commonwealth  —  for  the  prevention  of 
those  of  them  who  happen  to  reside  in  one 
state  having  their  citizenship  abridged  as 
compared  with  citizens  of  the  same  Com- 
monwealth residing  in  another  state. 

Sir  John  Forrest. — Would  citizen 
mean  an  alien  ? 

Mr.  BARTON.— No,  unless  he  has  be- 
come a  citizen  by  naturalization. 

Mr.  Isaacs. — There  is  no  definition  of 
"  citizen "  in  this  Bill.  In  the  United 
States  there  is  a  definition. 

Mr.  BARTON.— There  is  no  definition 
of  the  word  "  citizen  "  here,  but  I  take  it 
that  a  citizen  is  either  a  natural-born  or  a 
naturalized  person  possessing  the  ordinary 
political  privileges  of  the  Commonwealth 
or  of  a  state.  The  question  is  whether  we 
should  here  allow  anything  which  would 
enable  a  state  to  deprive  citizens  of  the 
Commonwealth  simply  because  they  reside 


outside  the  borders  of  that  state  of  any 
of  the  privileges  and  immunities  which 
other  citizens  of  the  Commonwealth  would 
possess. 

Mr.  Gordon. — What  sort  of  privileges  ; 
put  a  concrete  case1? 

Mr.  BARTON.— It  is  hard  to  put  a 
concrete  case  ;  I  think  you  will  find  some 
reference  to  cases  in  Baker's  Annotated 
Constitution  of  the  United  States.  But  I 
do  not  want  to  trouble  the  committee  at 
any  length.  It  seems  to  me  that  we 
ought  to  maintain  in  some  form  of  words 
the  purpose  which  exists  in  this  clause, 
otherwise  it  would  be  open  to  a  state,  by 
imposing  disabilities  of  one  kind  or  another 
upon  citizens  of  another  state — we  will  not 
say  in  respect  of  the  holding  of  land,  but  in 
respect  of  this  or  that  privilege — to  raise 
an  inequality  amongst  the  citizens  of  the 
Commonwealth,  which  would  never  be  the 
intention  of  a  Constitution  such  as  this,' 
and  which  would  tend  to  defeat  its  pur- 
pose. 

Mr.  Isaacs. — Could  we  not  strike  out 
the  words  "of  other  states"? 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  have  no  doubt  that  the  Com- 
monwealth will  legislate  in  regard  to  these 
matters,  but  in  the  meantime  it  seems  to 
me  that  there  will  be  a  difficulty  in  regard 
to  coloured  aliens  and  to  coloured  persons 
who  have  become  British  subjects.  In 
Western  Australia  no  Asiatic  or  African 
alien  can  get  a  miner's  right  or  go  mining 
on  a  gold-field.  We  have  also  passed  an 
Immigration  Act  which  prohibits  even 
undesirable  British  subjects  from  enter- 
ing the  colony.  I  do  not  know  how  this 
clause  will  act  in  regard  to  these  matters, 
but  it  seems  to  me  that  the  word  "citizen" 
should  be  defined,  in  Western  Australia 
an  alien  can  hold  land  in  just  the 
same  way  as  he  could  if  he  were  a 
British  subject — no  doubt  that  is  the  case 
in  other  colonies,  probably  in  this  colony 
— and  he  would  probably  think  himself  a 
citizen,  whatever  nationality  ho  belonged 
to,  having  resided  for  a  long  time  in  the 
colony,    and    having    acquired    property 
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therein.  It  is  of  no  use  for  us  to  shut 
our  eyes  to  the  fact  that  there  is  a  great 
feeling  all  over  Australia  against  the  intro- 
duction of  coloured  persons.  It  goes  with- 
out saying  that  we  do  not  like  to  talk  about 
it,  but  still  it  is  so.  I  do  not  want  this  clause 
to  pass  in  a  shape  which  would  undo  what 
is  about  to  be  done  in  most  of  the  colonic-,, 
and  what  has  already  been  done  in  West- 
ern Australia,  in  regard  to  that  class  of 
persons.  It  seems  to  me  that  should  the 
clause  be  passed  in  its  present  shape,  if  a 
person,  whatever  his  nationality,  his  colour, 
or  his  character  may  be,  happens  to  live  in 
one  state,  another  state  could  not  legislate 
in  any  way  to  prohibit  his  entrance  into 
that  state.  I  think  there  is  a  great  deal 
to  be  said  against  the  state  being  allowed 
to  do  that,  but  until  the  Federal  Parlia- 
ment legislates  in  regard  to  it,  it  certainly 
ought  to  be  in  the  power  of  the  state  not 
only  to  maintain  the  laws  existing,  but 
also  to  legislate  further  if  it  should  so 
desire. 

Mr.  CARRUTHERS  (New  South  Wales). 
— In  the  Legislative  Assembly  of  New 
South  Wales  I  was  asked  on  all  sides  to 
explain  what  this  clause  meant,  and  I 
must  confess  that  then,  as  now,  I  was 
incapable  of  giving  an  explanation  as  to 
what  the  first  portion  of  the  clause  did 
mean.  Because  the  members  of  the 
Assembly,  as  well  as  myself,  were  unable 
to  fathom  the  meaning  of  the  clause,  it 
was  proposed  that  that  part  of  it  which 
we  could  not  understand  should  be  omitted. 
I  would  ask  the  leader  of  the  Convention 
to  give  us  some  instances  of  the  im- 
munities possessed  by  citizens  of  other 
states  which  a  state  might  abridge  by 
any  law.  I  confess  that  it  is  hard 
for  me  to  discover  what  immunities — I 
can  discover  others  which  may  be  created 
— are  possessed  by  a  citizen  of  Victoria 
which  the  state  of  New  South  Wales  can 
abridge  by  any  of  its  laws.  I  cannot 
conjecture  an  example  of  these  immuni- 
ties, nor  do  I  know  of  privileges  possessed 
by  citizens  of  Victoria  which  are  abridged 
by  any  law  of  New  South  Wales. 
[Sir  John  Forrest. 


Sir  John  Forrest. — There  might  be. 

Mr.  CARRUTHERS.  —  I  can  under- 
stand, in  regard  to  Western  Australia 

Sir  John  Forrest. — And  here,  too.  A 
Chinaman  of  this  colony  you  would  not 
allow  to  go  into  your  colony,  perhaps,  and 
surely  that  would  be  abridging  his  riL 

Mr.  Reid. — Surely  we  would  have  the 
right  to  abridge  his  rights. 

Mr.  CARRUTHERS.— I  want  to  know 
what  immunity  a  Chinaman  naturalized  in 
Victoria  possesses  which  he  is  deprived  of 
by  any  law  of  New  South  Wales,  or  what 
privilege  is  denied  to  him  1  I  can  under- 
stand, in  regard  to  Western  Australia, 
which  has  a  law  to  prevent  persons  who 
can  neither  read  nor  write,  or  who  are  not 
possessed  of  a  certain  amount  of  means, 
from  immigrating  into  the  colony — I  can 
understand  that  there  is  a  restriction 
there,  but  still  that  is  not  an  immunity 
or  a  privilege  possessed  by  a  citizen  of 
another  state.  There  is  no  immunity 
possessed  by  a  citizen  of  another  state 
to  go  into  Western  Australia  when  he 
cannot  read  or  write,  or  when  he 
has  not  a  certain  amount  of  means,  nor 
is  it  a  privilege  possessed  by  a  citizen 
of  another  state.  No  citizen  of  a  state 
can  take  his  privileges  and  immunities  into 
another  state.  When  he  divests  himself 
of  the  jurisdiction  of  a  state  and  takes 
upon  himself  the  jurisdiction  of  another 
state  the  laws  of  the  former  will  have  no 
force  and  effect  outside  its  boundaries. 
Once  a  man  comes  within  a  state  boundary 
he  is  surely  liable  to  be  under  the  juris- 
diction of  the  laws  of  that  state,  and  that 
state  should  not  be  limited  in  its  powers 
over  the  privileges  and  immunities  of 
persons  who  voluntarily  place  themselves 
within  the  jurisdiction  of  its  laws. 
Now,  the  danger  of  a  clause  of  this 
character,  the  meaning  of  which  is  vague,  is 
that  the  future  perhaps  creates  difficulties. 
The  Federal  High  Court  would  wrestle 
with  this  clause  to  give  it  some  meaning, 
the  Federal  Parliament  would  wrestle  with 
it  to  give  it  some  meaning,  and  we  might 
have  it  tortured  into  an  effect  which  this 
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Convention  never  contemplated.  No  one 
can  doubt  that  the  language  of  the  clause 
is  vague  and  ambiguous.  The  Constitution 
should  be  so  framed  that  he  who  runs  may 
read,  that  there  should  be  no  pitfalls  on 
account  of  ambiguous  phraseology.  I  con- 
fess that  I  like  the  proposal  which  has 
come  from  the  House  of  Assembly  of 
Tasmania,  which  gives  in  clear  language 
something  that  would  show  what  this 
clause,  perhaps,  is  intended  to  show  : — 

The  citizens  of  each  state,  and  all  other  per- 
sons owing  allegiance  to  the  Queen  and  residing 
in  any  territory  of  the  Commonwealth,  shall  be 
citizens  of  the  Commonwealth,  and  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  Commonwealth  in  the  several 
states,  and  a  state  shall  not  make  or  enforce 
any  law  abridging  any  privilege  or  immunity  of 
citizens  of  the  Commonwealth,  nor  shall  a  state 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection 
of  its  laws. 

That  language  to  me  is  clear  and  intel- 
ligible, but.  I  must  confess  that  as  clause 
110  is  now  drafted  it  is  very  difficult  of 
comprehension.  Is  it  directed  at  any 
system  of  taxation?  Is  it  directed  at  those 
persons  who  hold  property  in  one  colony 
but  reside  in  another?  And  are  we  to 
give  a  power  to  one  colony  to  grant  an 
immunity  to  its  citizens  from  taxation  at 
the  hands  of  a  neighbouring  state?  It 
may  be,  possibly,  that  the  construction 
of  the  clause  may  be  strained  to  that 
effect,  or  we  may  have  some  construction 
put  on  the  clause  to  limit  the  right  of 
Western  Australia  to  regulate  immigration 
to  that  colony.  I  do  not  pass  these  remarks 
in  any  cavilling  spirit,  but  I  think  that 
the  clause  is  one  which  may  very  well  be 
taken  in  hand  again  by  the  Drafting  Com- 
mittee, so  that  we  may  have  some  clear 
intelligible  expression  of  what  may  be  the 
desires  of  the  Convention  after  they  have 
been  expressed. 

Mr.  TRENWITH  (Victoria).— It  seems 
to  me  that  this  clause  is  altogether  un- 
necessary. It  seems  to  me  that  every- 
thing which  can  be  acquired  by  it  is 
obtained  in  clause  101.     There  we  declare 


that  the  law  of  a  state  which  conflicts 
with  a  law  of  the  Commonwealth  has  no 
effect.  Now,  when  the  Federal  Parlia- 
ment has  legislated  upon  any  point  in 
connexion  with  citizenship,  the  states  can- 
not legislate  in  conflict  with  that  federal 
law.  That  seems  to  me  all  that  is 
required.  Take  the  question  of  naturali- 
zation, wrhich  is  probably  a  question 
about  which  a  difference  would  arise.  As 
a  separate  state,  a  colony  naturalizes  an 
alien,  and  when  he  leaves  that  colony  he 
has  to  be  naturalized  in  the  colony  he  goes 
to.  When  we  have  created  a  Common- 
wealth, we  shall  have  a  Commonwealth 
citizenship,  and  when  aliens  are  natural- 
ized, they  will  be  naturalized  as  citizens 
of  the  Commonwealth.  But  if  a  state 
desires  to  make  some  restrictions  with 
reference  to  some  class  within  its  territory, 
and  there  is  no  objection  to  it  on  the  part 
of  the  Commonwealth,  it  seems  unwise 
that  we  should  put  here  a  bar.  If  there 
turns  out  to  be  an  objection  on  the 
part  of  the  Commonwealth,  beyond 
doubt  the  Federal  Parliament  will 
legislate  on  that  subject,  and  then  the 
state  law,  if  it  conflicts  with  the  federal 
law,  will  have  no  effect.  It  seems  to  me 
that  we  have  all  the  protection  we  require 
without  this  intensely  ambiguous  clause. 
I  would,  therefore,  suggest  that,  inasmuch 
as  it  is  unnecessary,  it  should  be  struck 
out.  I  can  see  no  better  purpose  to  be 
served  by  the  clause  than  is  served  already 
in  a  simpler  form  by  clause  101.  With  a 
view  to  test  the  feeling  of  the  committee 
on  that  point,  I  propose  to  move  that  the 
clause  be  struck  out. 

Mr.  Deakin. —  No;  you  must  vote 
against  it. 

Mr.  ISAACS  (Victoria).— There  is  a 
very  great  deal  of  force  in  what  my  hon- 
orable friend  (Mr.  Trenwith)  has  said  as 
to  whether  this  clause  is  or  is  not  neces- 
sary. The  origin  of  the  clause,  which  is 
certainly  very  modified,  is  the  14th  amend- 
ment of  the  American  Constitution. 

Mr.  Deakin. — Which  has  given  them 
a  great  deal  of  trouble. 
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Mr.  ISAACS. — Which  is  very  much 
better,  and  which  has  been  to  a  large 
extent  paraphrased  more  in  accordance 
with  our  own  requirements  by  the  House 
of  Assembly  of  Tasmania. 

Mr.  Symox. — That  is  the  better  amend- 
ment. 

Mr.  ISAACS. — Yes,  it  is  very  much 
better  than  the  others,  but  I  do  not  know 
that  it  is  wanted  at  all.  And  when 
one  recollects  how  the  14th  amendment 
came  into  the  American  Constitution,  one 
is  a  little  surprised  to  think  that  it  is 
necessary  to  put  such  a  clause  in  this 
Bill.  It  was  put  in  the  American  Consti- 
tution immediately  after  the  Civil  War, 
because  the  Southern  States  refused  to 
concede  to  persons  of  African  descent 
the  rights  of  citizenship.  The  object  of 
the  amendment  was  purely  to  insure  to  the 
black  population  that  they  should  not  be 
deprived  of  the  suffrage  and  various  rights 
of  citizenship  in  the  Southern  States.  It 
provides  who  should  be  citizens,  not  of  the 
states,  but  of  the  United  States.  I  will 
read  the  words  of  the  amendment : — 

All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof 

The  words  "and  subject  to  the  jurisdiction 
thereof  "  were  put  in  so  as  to  exempt  the 
Ministers  of  State  of  foreign  countries,  and 
their  children,  and  so  on. 
are  citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside. 

It  started  by  defining  who  a  citizen  was. 
Mr.  Kingston. — What  is  the  definition? 
Mr.  ISAACS.— It  is  as  follows  :— 

No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  law. 

Sir  Edward  Braddon. — That  is  the 
Tasmanian  amendment. 

Mr.  ISAACS. — Yes,  it  has  been  adapted 
by  the  Tasmanian  Assembly  to  suit  our 
altered  circumstances,  but  I  want  to  point 
out  that  it  only  became  necessary  to  pass 
that  1 4th  amendment  in  the  United  States 
[Mr.  Isaaci. 


in  order  to  provide  in  the  Constitution  for 
the  change  that  was  wrought  by  the  Civil 
War.  The  rights  of  citizenship  for  the 
blacks  and  the  abolition  of  slavery  had 
been  won  by  hard  fighting,  and  this 
Article  14  had  to  be  rammed  dowrn  the 
throats  of  the  Southern  States  by  the  mili- 
tary provision  which  I  referred  to  in 
Sydney.  This,  together  with  the  15th 
article,  which  goes  with  it,  had  to  be 
passed.  The  object  of  it  was  as  I  have 
stated,  and  that  was  recognised  by  the 
United  States  courts  in  the  case  of 
Strauder  v.  West  Virginia,  100  United 
States  Reports,  page  303.  We  can  under- 
stand that  a  Constitution  should  say  who 
shall  be  citizens  of  the  United  States  or 
citizens  of  the  Commonwealth.  We  can 
also  understand  that  having  constituted  a 
citizenship  of  the  nation,  no  state  should 
be  permitted  to  abridge  that  citizenship, 
and  take  away  any  of  the  privileges  or 
immunities  pertaining  to  citizens.  What 
are  these  privileges  and  immunities  1  That 
very  question  was  dealt  with  in  what  are 
known  as  the  Slaughter  House  cases  in 
1872, 16  Wallace,  36,  and  in  certain  other 
cases.     This  is  what  the  court  said — 

The  right  of  a  citizen  of  this  great  country, 
protected  by  the  implied  guaranties  of  its  Oon- 
sitution,  to  come  to  the  seat  of  government  to 
assert  any  claim  he  may  have  upon  the  Govern- 
ment, to  transact  any  business  he  may  have  with 
it,  to  seek  its  protection,  to  share  its  offices, 
to  engage  in  administering  its  functions,  free 
access  to  its  sea-ports  through  which  all 
operations  of  foreign  commerce  are  con- 
ducted, also  to  the  sub-treasuries,  land  offices, 
and  courts  of  justice  of  the  several  states. 
Another  privilege  of  a  citizen  of  the  United 
States  is  to  demand  the  care  and  protection  of 
the  Federal  Government  for  his  life,  liberty, 
and  property  when  on  the  high  seas,  or  within 
the  jurisdiction  of  a  foreign  country  ;  the  right 
to  peaceably  assemble  and  petition  for  redress  of 
grievances ;  the  privilege  of  the  writ  of  habeas 
corpus ;  the  right  to  use  the  navigable  waters 
of  the  United  States,  however  they  may  pene- 
trate the  territory  of  the  several  states,  and  all 
rights  secured  to  our  citizens  by  treaties  with 
foreign  nations  ;  and  the  right  of  a  citizen  of 
the  United  States  of  his  own  volition  to  become 
a  citizen  of  any  state  of  the  Union  by  bond  fide 
residence  therein. 
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Mr.  Gordon. — That  covers  a  great  deal 
more  than  the  question  of  the  coloured 
races. 

Mr.  ISAACS. — It  was  intended  to  pro- 
tect the  blacks.  Nobody  denied  these 
rights  to  the  whites. 

Mr.  Gordon. — A  large  number  of  de- 
cisions which  do  not  touch  the  question  pf 
the  coloured  races  have  arisen  under  that 
clause. 

Mr.  ISAACS.— For  70  or  80  years,  as 
long  as  the  whites  only  were  concerned, 
nobody  found  the  necessity  of  such  a 
clause,  but,  when  the  blacks  were  con- 
cerned, the  Southern  States  refused  to  allow 
them  to  vote.  They  do  that  at  the  pre- 
sent time  to  a  large  extent  contrary  to  the 
law,  and  this  provision  was  made  to  secure 
to  the  blacks  the  rights  of  citizenship. 
While  they  were  about  it  they  put  it  in 
language  quite  large  enough  to  cover  a 
great  deal  more  than  the  African  citizens 
of  America.  Mr.  Hare,  in  his  volume  on 
Constitutional  Law,  says,  on  page  517,  in 
dealing  with  the  question  of  the  blacks  : — 

The  main  object  of  this  amendment  is  clear. 
It  was  to  render  all  persons  born  or  naturalized 
in  the  United  States,  and  especially  the  recently 
emancipated  negroes,  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside, 
endowed  with  the  rights  incident  to  that  two- 
fold relation,  including  those  conferred  by  the 
second  section  of  the  Fourth  Article,  and  also 
to  afford  the  possessors  of  such  citizenship  an 
effectual  guaranty  against  arbitrary  or  unequal 
legislation  on  the  part  of  the  several  states. 

That  has  operated  no  doubt,  as  Mr.  Gordon 
has  said,  in  several  cases  in  a  way  quite 
unexpected.  There  is  no  power  on  the 
part  of  any  of  the  states  of  the  United 
States  of  America  to  draw  any  distinction 
such  as  we  have  drawn  with  regard  to 
factory  legislation,  and  the  question  was 
decided  in  a  case,  the  name  of  which  is 
significant,  Yick  Wo  against  Hopkins, 
118  United  States  Reports,  where  a  Chinese 
established  his  right  in  spite  of  the  state 
legislation  to  have  the  same  laundry 
licence  as  the  Caucasians  have.  You  can 
draw  no  distinction  whatever,  and  it  is  as 
well  that  we  should  understand  the  full 


purport  of  the  clause.  In  regard  to  that 
part  of  it  which  says  that  all  citizens 
shall  have  equal  protection  it  was  held 
that  no  distinction  could  be  drawn. 
You  could  not  make  any  distinction 
between  these  people  and  ordinary  Euro- 
peans. You  could  lay  down  all  the  con- 
ditions you  liked  to  apply  all  round,  but 
you  could  not  impose  conditions  that 
would  in  effect,  no  matter  how  the  lan- 
guage was  guarded,  draw  a  distinction 
between  them  and  ordinary  citizens. 

Mr.  Glynn. — We  have  not  got  Article  4 
of  section  2  of  the  American  Constitution 
under  which  the  decision  you  have  referred 
to  was  given. 

Mr.  ISAACS. — This  decision  was  given 
under  the  amendment  I  have  spoken  of. 

Mr.  Glynn. — That  amendment  must  be 
read  with  Article  4,  section  2. 

Mr.  ISAACS.— That  article  is  as  fol- 
lows : — 

The  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  the  citizens 
of  the  several  states. 

Mr.  Glynn. — That  is  not  in  our  Bill. 

Mr.  ISAACS. — It  really  is  there,  because 
our  Bill  provides  that  the  state  shall  not 
make  or  enforce  any  law  abridging  any  of 
the  privileges  or  immunities  of  the  citizens 
of  the  other  states.  At  all  events,  the 
14th  amendment  is  the  one  under  which 
these  decisions  were  given. 

Mr.  Holder. — We  have  no  definition  of 
citizen. 

Mr.  ISAACS.— No,  not  of  the  Federa- 
tion. The  question  of  the  citizenship  of  a 
state  is  one  that  will  have  to  be  worked 
out.  It  might  be  held  to  be  an  ordinary 
member  of  the  state,  and  it  might  not  be 
confined  to  naturalized  persons. 

Mr.  Gordon. — It  might  be  a  question  of 
domicile. 

Mr.  ISAACS.— Yes.  It  is  not  wise 
to  use  the  wrord  "citizen"  without  any 
definition.  They  took  care  to  define  it  in 
the  United  States.  We  might  use  a  term 
that  would  be  found  to  be  of  wider  import 
than  wTas  intended,  but,  however  that  may 
be,  it  seems  to  me  that  it   is  illogical  to 
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provide  that  a  state  should  not  make  or 
enforce  any  law  abridging  any  privilege  or 
immunity  of  citizens  of  other  states.  We 
ought  to  take  out  the  words  "  other  states," 
and  say  that  no  state  should  abridge  any 
privilege  or  immunity  of  any  citizen  of  the 
whole  Commonwealth. 

Mr.  Wise. — That  is  not  the  object. 
This  clause  has  no  connexion  whatever 
with  the  amendment  of  the  United  States 
Constitution. 

Mr.  Reid. — Will  you  tell  us  the  object? 

Mr.  ISAACS. — I  will  wait  to  hear  what 
the  honorable  member  has  to  say. 

Mr.  Reid. — Can  the  state  laws  affect 
any  one  not  in  the  jurisdiction  of  the 
state  ? 

Mr.  ISAACS. — It  is  puzzling  to  me  why 
a  restriction  has  been  made  in  this  way, 
that  the  state  is  not  to  be  at  liberty  to 
abridge  the  privileges  or  immunities  of 
the  citizens  of  other  states. 

Mr.  Symon. — It  is  the  essence  of  the 
Constitution  that  the  state  shall  have  that 
power  within  its  legislative  jurisdiction. 
Every  state  can  do  that. 

Mr.  ISAACS. — Yes,  within  its  legislative 
jurisdiction,  and  that  consideration  gives 
immense  force  to  what  I  said  at  starting, 
and  what  Mr.  Trenwith  said.  We  are 
giving  to  the  Federation  certain  powers  of 
legislation,  and  we  are  reserving  all  others 
to  the  states.  If  the  Federation  chooses  to 
exercise  its  legislative  powers  within  its 
sphere,  it  can  override  anything  a  state  does. 

Mr.  Symon. — There  is  no  object  in  the 
limitation  of  the  federal  jurisdiction. 

Mr.  ISAACS. — None  whatever;  and  if 
the  state  is  to  have  reserved  to  itself  all 
other  powers,  I  cannot  understand  the 
bearing  of  it.  I  thought  it  my  duty, 
therefore,  to  bring  under  the  notice  of  the 
Convention  the  reason  why  it  was  intro- 
duced into  the  American  Constitution.  It 
was  to  cut  down  the  powers  of  the  state 
as  exercised  by  refusing  citizenship  to  the 
blacks.  There  have  been  quite  a  number 
of  decisions  on  the  subject,  but  it  would  be 
profitless  to  refer  to  them  further.  I  have 
endeavoured  to  point  out  as  briefly  as  I 
[Mr.  Isaacs. 


can  how  this  matter  stands,  and  I  think 
it  will  be  found  in  the  end,  subject  to  any- 
thing that  Mr.  Wise  may  have  to  say,  that 
the  basis  of  it  all  is  the  14th  amendment 
of  the  United  States  Constitution. 

Mr.  WISE  (New  South  Wales).— I  do 
not  like  to  speak  with  any  confidence  after 
such  a  strong  expression  of  opinion  from 
one  so  well  qualified  to  give  an  opinion  as 
the  Attorney-General  of  Victoria,  but  my 
recollection  of  the  reasons  which  led  to 
the  first  part  of  the  clause  being  inserted 
in  the  Draft  Bill  of  1891  leads  me  to  say 
that  the  words  were  intended  to  limit  the 
legislative  jurisdiction  of  the  states  by 
such  necessary  restrictions  as  were  thought 
desirable  to  give  the  Federation  power 
to  settle  disputes  between  states  arising 
from  the  exercise  of  the  legislative  autho- 
rity within  each  state.  I  very  much 
regret  that  Mr.  Clark's  memorandum,  a 
portion  of  which  I  read  yesterday,  has  not 
been  returned.  In  the  concluding  part  of 
that  memorandum  he  draws  special  atten- 
tion to  these  words,  and  points  out  that 
they  were  a  necessary  complement  to  the 
implied  surrender  of  the  right  to  claim - 
redress  by  diplomatic  or  other  means 
which  was  made  by  every  state  when  it 
entered  into  an  equal  federation  with  other 
states.  He  lays  down  in  express  terms  the 
principle  which  Judge  Shipman  used  as 
the  basis  of  his  judgment  in  the  case 
I  cited  yesterday  from  22  Blatchford, 
131,  that  is  to  say,  if  a  state  passes  a 
law  the  effect  of  which  is  to  injure  the 
territory  or  property  of  persons  out- 
side the  state^-that  may  not  be  the 
intention,  but  if  the  direct  effect  is 
to  inflict  injury  upon  the  territory  or 
property  of  citizens  in  another  state — then 
that  law,  although  in  so  far  as  it  only 
affects  citizens  within  the  state  that  passes 
it,  it  is  intra  vires  of  the  Constitution,  it 
becomes  ultra  vires  in  so  far  as  it  inflicts 
injury  on  the  inhabitants  of  another  state. 
That,  I  believe,  wras  the  intention,  although 
I  feel  some  diffidence  in  insisting  upon  it. 
This  was  the  view  which  formed  the  basis 
of  the  judgment  of  Mr.  Justice  Shipman. 
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The  state  of  Connecticut  had  authorized 
certain  works  which  injured  property  in  the 
adjoining  state  of  Massachusetts,  and  it  was 
held  that  that  was  a  matter  in  which  the 
Federal  Court,  in  the  interests  of  the  Federa- 
tion, was  entitled  to  exercise  jurisdiction. 

Mr.  Isaacs. — Every  text- book  writer 
ignores  that  case ;  I  cannot  find  it  any- 
where. 

Mr.  WISE.— The  object  of  this  was  by 
no  means  to  deal  with  a  set  of  circum- 
stances such  as  have  arisen  in  the  United 
States,  which  could  not  have  arisen  here, 
but  to  deal  with  other  matters  ;  and  it 
seems  to  me  that  the  clause  as  it  stands 
would  be  a  powerful  instrument  to  prevent 
an  abuse  of  powers  by  a  state,  not  for  the 
purpose  of  injuring  the  citizens  of  that 
state,  but  for  the  purpose  of  injuring  the 
citizens  of  other  states. 

Mr.  Isaacs. — Can  you  give  a  concrete 
case? 

Mr.  WISE.— Well,  take  the  case  of 
imposing  a  poll  tax  on  citizens  passing 
from  one  state  to  another.  Such  a  law  as 
that  would  at  present  be  within  the  com- 
petency of  the  legislation  of  any  colony. 

Mr.  Symon. — Not  if  this  Constitution 
becomes  law. 

Mr.  WISE.— It  might  be  dealt  with  by 
another  clause,  and  would  also  be  dealt 
with  by  this  clause  110.  lam  not  dealing 
now  with  the  latter  part  of  the  clause, 
because  I  admit  that  that  is  open  to  other 
objections.  I  am  confining  my  attention 
to  the  first  portion.  The  instance  I  have 
given  is  of  course  an  extreme  one,  but  it 
is  such  cases  as  that  which,  according  to 
my  recollection,  it  was  intended  should 
be  dealt  with  by  the  first  portion  of  this 
clause.  I  very  much  regret  that  Mr. 
Clark's  memorandum  is  not  in  the  hands 
of  honorable  members,  because  it  deals 
with  the  first  part  of  this  clause  and 
shows  what  importance  Mr.  Clark  attaches 
to  it  as  one  of  the  draftsmen  of  the  Bill 
of  1891. 

Mr.  Isaacs. — How  would  the  entry  into 
one  state  by  a  citizen  of  another  state  be 
an  immunity  or  a  privilege  of  that  citizen  ? 


Mr.  WISE. — Let  me  give  another  illus- 
tration. Suppose  an  extra  probate  duty 
were  imposed  on  Victorians  who  had 
property  in  New  South  Wales,  or  vice 
versd. 

Mr.  Reid. — Or  an  absentee  tax. 

Mr.  WISE. — Yes,  or  an  absentee  tax. 

Mr.  Symon. — It  would  be  competent 
for  the  states  to  do  that. 

Mr.  WISE. — No ;  I  mean  an  absentee 
tax  making  those  who  reside  in  one  part 
of  the  Union  pay  higher— say  pay  a  higher 
probate  duty  or  legacy  duty — than  those 
who  reside  within  the  state  imposing  the 
tax. 

Mr.  Isaacs. — How  could  that  be  a  pri- 
vilege or  immunity  of  the  citizens  of  the 
other  states  1 

Mr.  WISE. — It  would  be  putting  an 
exceptional  disability  upon  the  citizens  of 
another  state,  to  which  the  citizens  of  the 
state  imposing  the  tax  were  not  subject. 

Mr.  Isaacs. — But  how  is  it  a  privilege 
or  immunity  of  the  citizens  of  another 
state  that  they  should  not  be  taxed  as 
absentees  by  a  particular  state  1 

Mr.  WISE. — It  is  an  immunity  at  pre- 
sent. 

Mr.  Isaacs. — Then  you  can  never  tax  a 
man  living  in  another  state  1 

Mr.  WISE. — You  cannot  impose  excep- 
tional treatment  upon  the  citizens  of  an- 
other state  ;  that  applies  to  everything.  It 
is  difficult  to  contemplate  a  concrete  case, 
but  that  the  words  themselves  have  a 
definite  and  clear  meaning  any  one  can 
see ;  and  whether  that  clear  power  should 
be  taken  away  or  not  is  a  matter  of  very 
serious  consideration.  It  does  appear  to 
me  that  this  clause  is  a  powerful  instru- 
ment in  the  hands  of  the  federal  authority 
to  prevent  any  state  acting  in  an  overt 
manner,  permitting  overt  acts  of  hos- 
tility against  citizens  outside  its  juris- 
diction. For  that  reason  I  hope  that  the 
clause  will  be  allowed  to  stand. 

Mr.  O'CONNOR  (New  South  Wales).— 
The  honorable  and  learned  member  (Mr. 
Isaacs)  is  I  think  correct  in  the  history  of 
this  clause  that  he  has  given,  and  this  is 
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one  of  those  instances  which  should  make 
us  very  careful  of  following  too  slavishly 
the  provisions  of  the  United  States  Con- 
stitution or  any  other  Constitution.  No 
doubt  in  putting  together  the  draft  of  this 
Bill,  those  who  were  responsible  for  doing  so 
used  the  material  they  found  in  every  Con- 
stitution before  it,  and  probably  they  felt 
that  they  would  be  incurring  a  great  deal 
of  responsibility  in  leaving  out  provi- 
sions which  might  be  in  the  least  degree 
applicable.  But  it  is  for  us  to  consider, 
looking  at  the  history  and  reasons  for 
these  provisions  in  the  Constitution  of  the 
United  States,  whether  they  are  in  any 
way  applicable  ;  and  I  quite  agree  with 
my  honorable  and  learned  friend  (Mr. 
Carruthers)  that  we  should  be  very  care- 
ful of  every  word  that  we  put  in  this  Con- 
stitution, and  that  we  should  have  no  word 
in  it  which  we  do  not  see  some  reason 
for.  Because  there  can  be  no  question 
that  in  time  to  come,  when  this  Con- 
stitution has  to  be  interpreted,  every  word 
will  be  weighed  and  an  interpretation  given 
to  it ;  and  by  the  use  now  of  what  I  may 
describe  as  idle  words  which  we  have  no  use 
for,  we  may  be  giving  a  direction  to  the 
Constitution  which  none  of  us  now  con- 
template. Therefore,  it  is  incumbent  upon 
us  to  see  that  there  is  some  reason  for 
every  clause  and  every  word  that  goes 
into  this  Constitution.  Now,  I  agree  with 
Mr.  Isaacs,  that  the  14th  amendment  of 
the  United  States  Constitution  was 
directed  entirely  to  the  question  of  the 
citizenship  of  negroes  who  were  freed  men, 
and  it  was  necessary  to  implant  something 
of  that  kind  in  the  American  Constitution, 
because  of  the  fever  heat  which  had 
been  excited,  and  which  was  then  subsiding, 
over  the  war  which  had  convulsed  the 
country.  But  how  can  that  condition 
of  things,  or  that  necessity  which  arose 
then,  have  any  bearing  on  our  position  1  I 
take  it  that  the  best  way  to  look  on  this 
matter  is  to  try  and  forget  all  about  the 
14th  amendment  of  the  United  States 
Constitution,  and  regard  it  as  though  we 
were  framing  this  Constitution  without  any 
[Mr.  O'Connor. 


knowledge  of  any  such  provision.  It  seems 
to  me  that  the  first  portion  of  the  amend- 
ment of  the  United  States  Constitution, 
which  deals  with  citizenship,  is  not  in  any 
way  necessary.  Surely  every  person  who 
has  the  suffrage — the  right  to  vote  within 
the  Commonwealth — and  who  lives  within 
the  Commonwealth,  is  a  citizen  of  the 
Commonwealth,  and  entitled  to  ;tll  its 
privileges,  including  the  right  to  take 
part  as  the  Commonwealth  provides  in 
the  framing  of  the  laws. 

Mr.  Higgins. — They  have  declared  that 
in  the  amendment  of  the  Constitution  of 
the  United  States  ;  but  we  have  not  got  it 
here. 

Mr.  Isaacs. — That  shows  the  history  of 
it. 

Mr.  O'CONNOR.— That  shows  the  his- 
tory of  it,  as  Mr.  Isaacs  suggests.  I  am 
pointing  out  that  there  is  no  necessity  for 
it  in  our  Constitution — no  necessity  to 
point  out  that  every  person  in  the  states 
is  a  citizen  of  the  Commonwealth.  There 
is  no  necessity  for  it,  because  citizenship 
follows  from  the  rights  you  give  every  per- 
son in  every  portion  of  the  Commonwealth 
under  the  Constitution.  Now,  is  there 
any  right  which  it  is  necessary  to  state 
that  you  give  1  I  see  that  this  provision 
that  we  are  discussing  now  makes  some 
reference  to  privileges  or  immunities  of 
citizens.  Quite  sufficient  has  been  pointed 
out  to  show  that  that  might  work  in  an 
exceedingly  complicated  way — in  a  way 
we  have  no  conception  of  at  the  present 
time — if  it  is  inserted  in  its  present  form. 
The  only  possible  differences  or  disabilities 
in  the  states  now,  as  affecting  different 
classes  of  citizens,  are  those  which  exist 
in  regard  to  aliens  and  coloured  races. 
But  already  in  clause  52  we  have  agreed 
to  the  insertion  of  a  sub-section  Avhich 
enables  the  Commonwealth  to  deal  with 
that  matter,  and  there  can  be  no  ques- 
tion about  it  that  in  course  of  time  the 
different  laws  that  exist  in  the  states 
dealing  with  such  coloured  races  will  be 
similar,  and  that  such  races  will  be  dealt 
with  uniformly,  so  that  whatever  privileges 
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or  disabilities  exist  in  one  state  with 
regard  to  these  people  will  exist  in  an- 
other state.  There  is  only  one  portion  of 
the  Tasmanian  amendment  which  I  think 
should  be  preserved,  and  I  prefer  it  in  the 
form  in  which  it  stands  as  submitted  by 
the  Legislative  Assembly  of  Tasmania. 
I  think  that  the  only  portion  of  it  which 
it  is  necessary  to  preserve  is  this — altering 
the  wording  slightly  so  as  to  make  it 
read  as  I  think  it  should  read — 

A  state  shall  not  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  or  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  its  laws. 

So  that  any  citizen  of  any  portion  of  the 
Commonwealth  would  have  the  guarantee 
of  liberty  and  safety  in  regard  to  the  pro- 
cesses of  law,  and  also  wrould  have  a  guaran- 
tee of  the  equal  administration  of  the  law 
as  it  exists.  I  think  Mr.  Isaacs  will  bear 
me  out,  that  in  the  United  States  it  has 
been  decided  that  the  title  to  equal  treat- 
ment under  the  law  does  not  mean  that 
you  cannot  make  a  law  which  differen- 
tiates one  class  of  the  community  from 
another ;  but,  as  has  been  decided,  it 
means  that  in  the  administration  of  the 
laws  you  have  made,  all  the  citizens  shall 
be  treated  equally.  And  that  should  be 
so.  Whatever  privilege  we  give  to  our 
citizens,  the  administration  of  the  law 
should  be  equal  to  all,  whatever  their 
colour.  The  case  I  refer  to  is  one  of  the 
Chinese  cases — I  forget  the  name  of  it. 

Mr.  Isaacs. — The  case  of  Yick  Wo  v. 
Hopkins,. 

Mr.  O'CONNOR.— It  may  be  that  case, 
or  it  may  be  another,  but,  at  any  rate,  the 
case  I  mean  bears  out  the  position  I  have 
stated.  There  are  two  provisions  which, 
it  seems  to  me,  are  clearly  necessary  for 
the  protection  of  the  whole  of  the  citizens 
of  the  Commonwealth  in  regard  to  the 
legislation  of  the  states.  These  two  are — 
first,  that  the  "  state  shall  not  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law"  ;  and  the  next  is  that 
the  state  shall  not  "  deny  to  any 
person  within  its  jurisdiction  the  equal 
T43] 


protection  of  its  laws."  I  suggest  that 
the  best  way  of  dealing  with  this  question 
would  be  to  strike  out  the  clause. as  it 
stands  now,  and  substitute  for  it  the 
latter  part  of  the  Tasmanian  clause  which 
I  have  read.  The  former  portion  of  that 
clause  I  do  not  think  it  is  necessary  to 
insert.     It  says — 

The  citizens  of  each  state,  and  all  other  per- 
sons owing  allegiance  to  the  Queen,  and  residing 
in  any  territory  of  the  Commonwealth,  shall  be 
citizens  of  the  Commonwealth, 

I  do  not  think  that  is  necessary. 

and  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  Commonwealth  in 
the  several  states  ; 

I  think  that  that  might  lead  to  difficulties, 
and  it  is  not  necessary. 

and  a  state  shall  not  make  or  enforce  any 
law  abridging  any  privilege  or  immunity  of 
citizens  of  the  Commonwealth. 

I  think  all  that  might  be  left  out,  but  I 
am  of  opinion  that  the  latter  portion  of 
the  clause,  which  I  have  previously  quoted, 
should  be  substituted  in  place  of  clause 
110  as  it  now  stands. 

Mr.  BARTON  (New  South  Wales).— 
The  suggestion  just  made  by  my  honorable 
and  learned  friend  (Mr.  O'Connor)  amounts 
to  an  adoption  of  the  New  South  Wales 
amendment  first,  and  then  the  adoption 
of  a  certain  number  of  the  words  of  the 
Tasmanian  amendment.  So  that  the  pro- 
vision which  would  be  adopted  if  the 
suggestion  of  my  honorable  and  learned 
friend  were  carried  would  be  this :  Th.e 
words  proposed  to  be  struck  out  by.  the 
Legislative  Assembly  of  New  South  Wales 
would  be  struck  out,  and  in  their  place 
would  be  inserted  the  words — 

"deprive  any  person  of  life,  liberty,  or  pro- 
perty without  due  process  of  law,  or. " 

It  does  seem  to  me,  after  the  discussion  we 
have  had,  that  the  object  we  have  in  view 
will  be  sufficiently  attained  by  the  adop- 
tion of  this  amendment.  I  do  not  think  that 
the  first  portion  of  the  clause — which  has 
stood  since  1891  without  comment — is 
necessary  in  the  peculiar  condition  of  these 
colonies.     Nor  do  I  think  that  any  such 
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circumstances  have  arisen  as  would  justify 
these  colonies  in  inserting  in  the  Constitu- 
tion such  words  as  were  inserted  in  the 
American  Constitution  to  meet  the  case 
of  the  freed  men,  of  which  words  the 
early  part  of  this  clause  is  an  application, 
and  to  some  extent  a  constriction.  So 
that  I  don't  think  we  need  put  our- 
selves in  any  trouble  about  these  earlier 
words.  My  position  has  been,  from  the 
beginning,  that  there  is  a  necessity  for  some 
provision  or  other  which  would  prevent 
citizens  of  the  Commonwealth  from  being 
under  any  undue  restriction  or  inequality. 
But  taking  the  amendment  my  honor- 
able friend  (Mr.  O'Connor)  has  suggested, 
I  think  that  object  is  sufficiently  provided 
for  ;  and  I  agree  with  him  that  it  is  an 
absolute  necessity  that  we  should  see  that 
in  this  Constitution  we  do  not  insert  any 
words  about  the  meaning  of  which  we  are 
not  quite  sure,  for  they  may  receive  a  con- 
struction from  a  court  hereafter  which  we 
never  intended  should  be  applied  to  them. 
I  accept  the  amendment  for  striking  out 
the  words  that  have  been  mentioned,  and, 
if  it  is  agreed  to,  I  shall  move  a  subsequent 
amendment. 

Mr.  WISE  (New  South  Wales).— I  would 
ask  the  leader  of  the  Convention  to  con- 
sider one  further  point.  Take  a  concrete 
instance,  such  as  I  was  asked  to  give  just 
now :  Suppose  the  Legislature  in  one  state 
passed  a  law  to  say  that  citizens  residing 
in  another  state  should  not  own  real  pro- 
perty within  the  legislating  state.  That  is 
an»instance  that  may  occur,  and  which  has 
occurred  in  the  United  States.  For  example, 
say  the  New  South  Wales  Parliament — to 
take  my  own  colony — passes  a  law  that 
no  Victorian  shall  hold  real  estate  in  New 
South  Wales.  We  have  that  power  now. 
It  is  not  at  all  likely  to  be  exercised,  but 
it  has  been  exercised  in  the  United  States, 
as  between  several  states.  Nowt,  I  ask, 
do  we  wish  to  preserve  that  right  to  the 
different  provinces  after  federation  ?  For 
my  own  part,  I  do  not. 

Mr.  Isaacs. — Do  you  say  that  an  indi- 
vidual qua  citizen  of  New  South  Wales  is 


entitled  to  hold  property  in  "Victoria?  Is 
it  a  privilege  or  an  immunity  % 

Mr.  WISE.— I  do  not  say  that  the 
words  carry  out  what  is  suggested,  but  I 
do  say  that  the  words  of  the  Tasmanian 
amendment  make  the  matter  perfectly 
clear,  and  I  should  prefer  the  whole  of  the 
amendment  as  suggested  by  Tasmania. 
They  cover  all  the  cases  that  may  arise,  and 
put  a  full  and,  in  my  opinion,  necessary 
limitation  on  the  powers  of  the  provinces  to 
exercise  their  legislative  authority  to  the 
injury  of  any  citizen  of  the  Federation.  I 
would  ask  the  leader  of  the  Convention 
whether  his  amendment,  as  it  stands  now, 
does  anything  more  than  protect  the  per- 
son of  a  citizen  of  another  state,  and 
secure  that  he  shall  be  dealt  with  accord- 
ing to  the  due  process  of  law,  as  regards 
any  offence  he  has  committed  or  any 
punishment  to  which  he  is  likely  to  be 
subjected  %  We  want  to  go  further  than 
that,  and  to  secure  that  the  property  of 
citizens  of  the  Commonwealth  is  to  be  as 
free  from  any  invidious  or  hostile  act 
levelled  against  it  by  the  Legislatures  of 
the  several  states  as  their  persons.  The 
amendment  of  the  Parliament  of  Tasmania 
puts  that  in  a  perfectly  clear  way.  It 
provides  that  citizens  of  the  Commonwealth, 
by  virtue  of  their  citizenship,  shall  be 
entitled  to  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states,  and 
that  no  state  shall  have  power  to  abridge 
by  its  legislation  these  privileges  or  im- 
munities. In  other  words,  there  is  to  be 
an  equal  citizenship.  That  is  a  necessity  for 
federation,  if  federation  is  to  be  a  reality 
and  not  a  sham.  I  am  not  at  all 
wredded  to  the  clause  as  it  stands. 
There  is  immense  force  in  the  sugges- 
tion of  the  Attorney-General  of  Vic- 
toria (Mr.  Isaacs)  just  now,  that  the 
words  "  privilege  and  immunity  "  are  not 
sufficient. 

An  Honorable  Member. — How  would 
that  affect  a  tax  on  absentees  1 

Mr.  WISE. — It  would  give  full  power 
to  impose  a  tax  on  absentees  outside  the 
Commonwealth,  but  not  within  it.     There 
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should  be  no  absentees  within  the  Com- 
monwealth after  federation.  I  do  not 
see,  how,  after  federation,  a  man  can  be 
regarded  as  an  absentee  at  Sydney  when 
he  lives  in  Melbourne.  If  we  are  to  have 
federation,  the  idea  that  when  a  man 
moves  from  one  part  of  the  Commonwealth 
into  another  he  becomes  an  absentee,  or 
ceases  to  be  an  Australian,  is  one  that 
must  vanish,  and  we  ought,  as  far  as  our 
Constitution  will  permit  us,  to  do  every- 
thing to  make  it  vanish  quickly.  It  is  a 
survival  of  the  old  idea  that  there  is  a 
distinctive  citizenship  in  a  Victorian,  and 
a  distinctive  citizenship  in  a  New  South 
Wales  man.  That  is  the  idea  which 
I  am  endeavouring  to  destroy  by  support- 
ing the  amendment  of  Tasmania,  that 
Australian  citizenship,  and  that  alone,  shall 
be  recognised  in  every  part  of  the  Federa- 
tion. The  way  to  secure  that  is  to  pro- 
vide in  the  clearest  terms,  as  Tasmania 
suggests,  that  no  local  Parliament  can 
have  any  authority  to,  in  any  way,  abridge 
the  citizenship  of  an  Australian. 

Mr.  REID  (New  South  Wales).— I  really 
think  that  the  constant  attempts  which 
are  being  made  to  interfere  with  the 
rights  of  the  states,  in  matters  which  are 
left  to  them  expressly,  is  becoming  quite 
alarming.  There  are  a  number  of  general 
words  already  in  this  Constitution  which, 
I  fear,  may  be  used  so  as  to  almost 
destroy  the  independent  powers  of  legisla- 
tion of  the  states,  with  reference  to  every 
conceivable  subject  that  they  have  left  to 
them.  I  will  deal  with  that  later  on, 
but,  at  present,  look  at  the  illustration 
which  my  honorable  and  learned  friend 
(Mr.  Wise)  has  just  given.  The  states  are 
supposed  to  be  left  in  absolute  inde- 
pendence of  the  Commonwealth  as  to 
their  many  powers  of  internal  taxation. 
Now,  my  honorable  friend  wants,  by 
vague  words  in  this  Constitution,  to  bridle 
the  powers  of  the  states  in  connexion  with 
that  matter.  Why  stop  where  he  does  ? 
Why  should  any  subject  of  the  empire  be 
treated  as  an  absentee,  simply  because  he 
is  out  of  New  South  Wales  ? 


Mr.  Wise. — He  does  not  happen  to  be 
under  one  Government,  as  he  would  be 
after  federation. 

Mr.  REID.— That  is  the  fallacy.  As  to 
all  matters  of  internal  taxation  he  will  be 
under  the  local  Government,  not  under 
the  Commonwealth  Government.  I,  per- 
sonally, would  not  mind  unification  at  all, 
but  this  is  an  attempt  to  affect  to  give 
independence  to  the  states,  while,  at  the 
same  time,  overriding  them  in  every  point 
of  the  jurisdiction  that  is  left  to  them.  I 
really  do  not  think  that  anything  is  likely 
to  occur  in  the  Commonwealth  of  an 
obnoxious  character,  for  instance,  as  to 
aliens.  In  New  South  Wales  we  allow 
aliens  to  hold  real  property — we  have  a 
law  of  an  extremely  liberal  character 
there,  and  I  do  not  think  that  it  is  likely 
that  in  any  state  in  the  Commonwealth 
there  will  be  any  extreme  laws  on  the 
subject.  But  really,  if  we  go  on  as  we  are 
doing,  I  shall  have  to  employ  some  anti- 
quarian to  discover  where  the  rights  of  the 
states  are.  They  certainly  won't  be  in  this 
Constitution.  The  power  of  local  taxation 
for  local  purposes  is  left  absolutely  within 
the  jurisdiction  and  discretion  of  each 
state,  and  the  illustration  of  the  honorable 
member  (Mr.  Wise)  shows  how  dan- 
gerous it  is  to  leave  in  words  which 
were  put  in  for  one  purpose,  and  which 
would  be  used  for  another  purpose.  I 
hope  the  very  wise  suggestion  of  the  hon- 
orable member  (Mr.  O'Connor)  will  be 
followed  in  this  matter. 

Mr.SYMON  (South  Australia).— I  think 
the  honorable  member  (Mr.  Wise)  has  ex- 
panded the  spirit  of  federation  far  beyond 
anything  any  of  us  has  hitherto  contem- 
plated. He  has  enlarged,  with  great  em- 
phasis, on  the  necessity  of  establishing  and 
securing  one  citizenship.  Nowr,  the  whole 
purpose  of  this  Constitution  is  to  secure  a 
dual  citizenship.  That  is  the  very  essence 
of  a  federal  system.  We  have  debated 
that  matter  again  and  again.  We  are  not 
here  for  unification,  but  for  federation,  and 
the  dual  citizenship  must  be  recognised  as 
lying  at  the  very  basis  of  this  Constitution. 
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I  quite  agree  with  my  honorable 
friend  (Mr.  Wise)  that  we  must  secure 
equal  rights  of  citizenship,  but  what  citi- 
zenship ?  The  federal  citizenship  of  the 
Commonwealth.  That  is  what  has  got 
to  be  protected,  and  that  is  what,  I  ven- 
ture to  think,  was  really  in  contemplation 
when  this  clause  was  originally  introduced. 
It  was  to  protect  the  citizenship  of  the 
Commonwealth,  but,  at  the  same  time,  we 
are  not  to  interfere  with  the  control  on 
the  part  of  each  state  of  its  own  citizens. 

Mr.  Wise. — Would  you  give  each  state 
power  to  discriminate  against  the  property 
of  citizens  in  other  states  by  taxation  % 

Mr.  SYMON. — The  honorable  member, 
I  presume,  is  referring  to  the  absentee 
question.  Let  us  take  that  question.  Of 
course,  there  is  power  of  direct  taxation 
under  this  Constitution,  but  we  contem- 
plate that  the  exchequer  of  the  Common- 
wealth will  be  filled  for  a  very  long  time 
from  the  Customs,  and  the  power  of  direct 
taxation  of  the  states  is  not  interfered 
with.  Surely  they  have  as  much  right, 
then,  to  have  a  progressive  system  of 
taxation  on  one  basis  as  upon  another — to 
say  that  taxation  shall  increase  with  the 
extent  of  property  or  wealth,  or  to  say 
that  it  shall  increase  if  a  man  does  not  live 
in  the  colony.  Take  the  rating,  for  instance. 
The  local  rating  varies  according  to 
the  value  of  property,  and  so  on.  Why 
should  it  be  considered,  if  the  absentee 
principle  is  a  valid  one  in  connexion  with 
taxation,  that  a  man  is  not  to  be  an  ab- 
sentee in  New  South  Wales  because  he 
resides  in  Victoria,  when  you  are  dealing 
with  a  matter  of  local  taxation  in  New 
South  Wales  1  Why  should  he  not  be  con- 
sidered as  much  an  absentee  if  he  resides 
in  Victoria  as  he  would  be  if  he  resided  in 
England?  I  do  not  see  any  difference 
between  the  two  cases  when  you  remem- 
ber the  Constitution  that  we  are  framing. 
If  we  introduce  this  amendment  we  are 
depriving  the  states  of  what  we  wish  to 
confer  upon  them.  Each  state  is  entitled, 
at  least  I  have  always  so  understood, 
within  its  own  legislative  jurisdiction,  to 
[Mr.  Symon. 


legislate  as  it  pleases,  and  to  deal  with  its 
own  citizens,  or  any  one  who  comes  within 
its  boundaries,  in  the  same  way  as  if 
this  Constitution  was  never  established. 
That  is  the  freedom  of  each  particular 
state,  and  that  is  the  freedom  which  we 
desire  to  preserve.  We  do  not  interfere 
with  the  citizenship  of  the  Commonwealth 
in  any  degree  whatever. 

Mr.  McMillan. — Take  the  case  of  the 
laud,  for  example. 

Mr.   SYMON.— Yes.      Mr.   Wise  a 
why  should  New  South  Wales  or  Vicl 
— to  take  a  case  which  is  extremely  un- 
likely to  occur — prohibit  a  citizen  of  the 
neighbouring  colony  from  acquiring  pro- 
perty in  the   legislating  colony,   or  only 
allow  him  to  acquire  it  under  adverse  con- 
ditions ?  But  why  not  %   The  whole  control 
of  the  lands   of  the  state  is  left  in  that 
state.     The  state  can  impose  what   con- 
ditions it  pleases — conditions  of  residence, 
or  anything  else — and   I  am   not   aware 
that  a  state  has  surrendered  the  control 
of  the    particular    administration    of    its 
own  lands,  or  of  anything  that  is  left  to 
it  for  the  exercise   of  its  power  and  the 
administration   of    its   affairs.       I   would 
much  prefer,  if   there  is  to  be  a  clause 
introduced,  to  have  the  amendment  sug- 
gested by  Tasmania,  subject  to  one  modi- 
fication, omitting  the  words  —  "  and  all 
other   persons   owing    allegiance    to    the 
Queen."     That  would  re-open  the  whole 
question    as    to    whether    an    alien,    not 
admitted     to    the    citizenship    here  —  a 
person  who,    under    the  provisions  with 
regard    to     immigration,     is     prohibited 
from    entering  our  territory,  or   is   only 
allowed    to  enter    it    under  certain  con- 
ditions— would  be   given  the  same  privi- 
leges and  immunities  as  a  citizen  of  the 
Commonwealth.      Those  words,  it   seems 
to  me,  should  come  out,   and  we  should 
confine  the  operation  of  this  amendment 
so  as  to  secure  the  rights  of  citizenship  to 
the  citizens  of  the  Commonwealth.  I  think, 
therefore,  that  with  some  modification  the 
amendment  suggested  by  Tasmania  would 
be  a  proper  one  to  adopt. 
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Mr.  KINGSTON  (South  Australia).— 
I  confess  nry  sympathies  are  altogether 
with  the  remarks  of  my  friend  (Mr.  Wise), 
and  I  think  that  the  suggestion  that  it 
would  be  improper  to  interfere  with  such 
a  tax  as  an  absentee  tax  applied  in  one 
state  to  the  citizens  of  other  states  is  not 
well  founded. 

Mr.  Reid. — Does  that  state  right  exist 
at  present  1 

Mr.  KINGSTON.  —  Undoubtedly  it 
does. 

Mr.  Reid. — Then  what  right  have  you 
to  take  it  away  ? 

Mr.  KINGSTON.  —  Because  we  are 
creating  a  Commonwealth  in  which  I  hope 
there  will  be  a  federal  citizenship- 
Mr.  Reid. — Then  take  the  responsibility 
of  it. 

Mr.  KINGSTON.— I  say  we  are  creat- 
ing a  Commonwealth  in  which  I  hope 
there  will  be  a  federal  citizenship,  and  I 
shall  be  glad  indeed  to  see  the  powers  of 
the  Federal  Parliament  enlarged  to  enable 
that  body  to  legislate,  not  only  with  refer- 
ence to  naturalization  and  aliens,  but  also 
with  reference  to  the  rights  and  privileges 
of  federal  citizenship. 

An  Honorable  Member. — What  is  the 
meaning  of  citizenship  % 

Mr.  KINGSTON.— It  is  not  denned  here, 
but  it  ought  to  be  denned  in  the  Consti- 
tution, or  else  we  ought  to  give  power  to 
the  Federal  Parliament  to  define  it.  And, 
after  having  defined  what  shall  constitute 
Australian  citizenship  for  the  purposes  of 
the  Commonwealth,  we  ought  to  carefully 
prevent  any  state  legislating  in  such  a 
way  as  to  deprive  any  citizen  of  the  Com- 
monwealth of  any  privileges  which  citizen- 
ship of  the  Commonwealth  confers  within 
its  borders.  I  have  the  honour  to  come 
from  a  state  which  has  already  adopted  a 
system  of  absentee  taxation,  but  I  do  not 
hesitate  to  say,  speaking,  on  my  own  indi- 
vidual account,  that  I  think  the  continu- 
ance of  that  system,  applied  to  citizens  of 
the  Commonwealth  resident  in  other  states 
of  the  Commonwealth,  would  be  a  great 
mistake  and  an  unfederal  act. 


Mr.  Higgins. — If  a  rich  South  Austra- 
lian went  to  live  in  Tasmania,  on  account 
of  the  cool  climate,  would  you  allow  the 
imposition  of  the  absentee  tax  on  him  % 

Mr.  KINGSTON.— I  do  not  think  it 
ought  to  be  imposed  on  him. 

Mr.  Isaacs. — Then  you  think  that  your 
state  should  not  have  the  right  to  impose 
an  absentee  tax  on  a  South  Australian 
residing  in  Tasmania  if  it  chose  ? 

Mr.  KINGSTON.— I  think  that  for  the 
fostering  of  the  federal  spirit  we  ought  to 
abolish,  once  and  for  all,  these  distinctions 
between  the  citizens  of  the  different  states, 
and  I  know  of  nothing  more  likely  to 
strike  at  the  root  of  that  good  feeling  on 
which  alone  the  Commonwealth  can  se- 
curely rest  than  the  imposition  of  special 
taxation  by  South  Australia  against  citi- 
zens of  New  South  Wales  who  happen  to 
own  property  in  South  Australia,  or  vice 
versa. 

Mr.  Reid. — We  have  no  absentee  tax  in 
New  South  Wales. 

Mr.  KINGSTON.— No;  but  from  the 
remarks  tlje  Premier  of  New  South  Wales 
has  made  I  am  inclined  to  the  opinion 
that  he  favours  the  state  having  the 
right  to  put  on  such  taxation  if  it  pleases. 
I  do  not  think  that,  after  we  have  adopted 
federation,  the  state  should  have  such  a 
right  any  more  than  it  should  have  the 
right  of  passing  a  law  disqualifying  the 
citizen  of  another  state  from  holding 
land  within  its  own  borders,  simply  be- 
cause he  happens  to  be  resident  outside 
the  boundaries  of  that  province,  although 
residing  within  the  confines  of  the  Com- 
monwealth. 

Mr.  O'Connor. — Then  you  will  have  to 
specifically  give  him  the  right  to  hold 
land  in  any  state. 

Mr.  Isaacs. — Yes ;  this  clause  would  not 
touch  that  case. 

Mr.  KINGSTON.— What  I  understand 
those  who  are  contending  for  the  amend- 
ment of  this  clause  to  say  is  that  a  state 
should  have  the  right  to  select  the  citizens 
of  some  other  state  within  the  Federation 
for  special  disqualification  if  it  pleases. 
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Mr.  Isaacs. — Oh,  no ;  this  does  not  touch 
that. 

Mr.  KINGSTON.— I  have  listened  with 
a  considerable  amount  of  care  to  what  has 
fallen  from  other  speakers,  and  I  under- 
stand that  they  contend  that  any  state 
has  a  legal  right  to  impose  an  absentee 
tax. 

Mr.  Reid. — Yes;  but  not  that  that  right 
will  be  exercised. 

Mr.  KINGSTON.— Then  what  do  you 
want  it  for  1 

Mr.  Reid. — That  is  a  matter  you  must 
talk  to  me  about  in  the  local  Parliament ; 
it  is  rubbish  to  talk  about  it  here. 

Mr.  KINGSTON.— Really,  Mr.  Chair- 
man  

Mr.  Reid. — I  beg  your  pardon,  Mr. 
President. 

Mr.  KINGSTON. —Well,  after  that 
apology,  I  do  not  think  I  ought  to  proceed 
to  say  what  I  was  going  to  say ;  but  I  do 
trust  that  the  right  honorable  gentleman 
will  bring  forth  ' '  fruits  meet  for  repent- 
ance," and  that  we  shall  not  have  any 
more  of  these  little  ebullitions,  which 
might  be  expected  outside,  but  not  here. 
As  to  these  matters,  I  am  prepared  to  do 
what  I  can  for  the  purpose  of  establishing 
a  common  citizenship  within  the  Federa- 
tion, and  giving  to  each  citizen  throughout 
the  Commonwealth,  irrespective  of  pro- 
vincial boundaries,  common  rights,  taking 
away  from  the  states  the  power  which  it 
is  suggested  should  be  retained  by  each 
state  of  singling  out  the  citizens  of  other 
states  of  the  Commonwealth  for  special 
legislation  or  special  disqualification.  I  go 
further,  and  I  say  that  a  matter  of  that 
sort  is  a  fair  subject  to  introduce  into  this 
Constitution — this  federal  compact.  The 
terms  of  our  arrangement  are  that  we  are 
not  to  do  anything  of  that  sort,  but  that 
we  are  to  lay  it  down  that  no  state  shall 
deprive  citizens  of  the  Commonwealth  of 
life  or  property,  "  except  by  due  process 
of  law."  That  is  the  term  proposed  to  be 
employed. 

Mr.  Isaacs.— Well,  what  is  the  meaning 
of  it? 

[Mr.  Kingston. 


Mr.  KINGSTON.— First  and  foremost 
of  all,  I  too  ask,  as  the  Attorney-General 
of  Victoria  asks,  what  is  the  meaning  of 
it?  But  I  go  further  and  say — what 
right  have  you  to  provide  in  this 
Federal  Constitution  for  a  thing  of 
that  sort  as  affecting  the  states  any  more 
than  you  have  in  the  original  Consti- 
tutions of  the  states?  There  is  no  state 
Constitution,  under  which  any  state  exists 
at  present,  in  which  we  find  any  such  pro- 
vision. And  there  is  no  necessity  for  it.  It 
seems  to  me  to  be  a  matter  of  purely 
state  concern,  and  which,  at  this  period  of 
the  nineteenth  century>  it  is  seriously 
suggested  may  be  necessary,  in  order  to 
prevent  some  high-handed  and  monstrous 
action  on  the  part  of  the  states,  for  which 
our  past  history  gives  no  grounds  for 
expectation. 

Mr.  Isaacs. — The  object  of  that  pro- 
vision in  the  American  Constitution  was 
only  to  protect  the  blacks. 

Sir  John  Downer. — The  argument  is 
the  same  in  this  case  as  on  the  religious 
question — there  is  no  necessity  for  such  a 
provision. 

Mr.  KINGSTON.— Quite  so;  we  should 
leave  it  alone.  It  is  a  fair  thing  in  this 
federal  compact  to  provide  a  common  citi- 
zenship, and  I  am  prepared  to  assist  honor- 
able members  to  do  that,  but  as  to  making 
this  clause  declaratory  of  the  intention  of 
the  framers  of  this  Constitution'  that  the 
states  shall  not  be  allowed  to  act  in  that 
way  as  regards  their  own  citizens,  when 
there  is  no  ground  whatever  for  suggest- 
ing that  they  will  do  anything  of  the  sort 
— a  provision  of  that  character  is  in  no 
way  necessary.  By  taking  that  step, 
we  shall  adopt  a  course,  in  framing  the 
Federal  Constitution,  which  is  in  no  way 
justified,  and  which  ought  to  be  abandoned. 

Mr.  DOUGLAS  (Tasmania).— As  I 
understand,  the  clause  now  before  us  is  as 
follows : — 

A  state  shall  not  make  or  enforce  any  law 
abridging  any  privilege  or  immunity  of  citizens 
of  other  states  of  the  Commonwealth. 
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That  is  the  first  portion.  Now,  I  ask,  if 
you  impose  on  the  citizens  of  one  state 
a  law  not  applicable  to  the  citizens  of  an- 
other state,  is  not  that  interfering  with 
the  privileges  of  the  citizens  of  that  part 
of  the  Commonwealth  1  The  second  part 
of  this  clause  provides — 
nor  shall  a  state  deny  to  any  person  within* 
its  jurisdiction  the  equal  protection  of  the  laws. 

If  Victoria  imposes  on  me  a  special  tax 
because  I  happen  to  reside  in  Tasmania, 
owning  property  in  this  colony,  am  I  pro- 
perly protected  under  this  clause  1  Surely 
the  meaning  of  the  clause  as  it  now  stands 
is  that  the  protection  of  the  Commonwealth 
shall  extend  to  all  citizens  of  the  Com- 
monwealth, in  whatever  province  they  may 
own  property,  and  in  whatever  province 
they  may  reside.  I  submit  that  the  word 
"citizens"  here  ought  to  be  properly 
defined.  I  am  at  a  loss  to  understand 
whether  it  means  citizens  of  a  particular 
state  or  citizens  of  the  Commonwealth. 

Mr.  Symox. — Citizens  of  the  Common- 
wealth. 

Mr.  DOUGLAS.— Then,  how  can  a  state 
impose  a  special  tax  on  a  citizen  of  the 
Commonwealth  because  he  happens  to  re- 
side in  another  portion  of  the  Common- 
wealth'? The  thing  is  absurd  on  the  face 
of  it.  If  we  are  to  federate,  let  us  federate 
in  a  proper  spirit.  What  is  the  use  of 
talking  about  the  Federation  if  a  citizen 
in  one  part  of  the  Commonwealth  may 
be  treated  differently  from  a  citizen  in 
another  part  of  the  Commonwealth?  Unless 
the  true  spirit  of  federation  is  infused 
into  this  Constitution,  we  had  better  have 
no  federation  at  all,  and  the  sooner  we 
depart  to  our  respective  homes  the 
better. 

Mr.  Reid. — Hear,  hear. 

Mr.  DOUGLAS.— Yes,  and  then  New 
South  Wales  will  have  all  she  wants.  Let 
us  have  something  straightforward.  If  we 
are  to  have  a  federal  community,  do  not 
restrict  us  in  this  sort  of  way.  I  beg  to 
move,  as  an  amendment,  that  this  clause 
be  omitted,  with  a  view  to  the  insertion, 
in  lieu  thereof,    of  the  following  clause, 


suggested  by  the  Legislative  Assembly  of 
Tasmania : — 

The  citizens  of  each  state,  and  all  other  per- 
sons owing  allegiance  to  the  Queen  and  residing 
in  any  territory  of  the  Commonwealth,  shall  be 
citizens  of  the  Commonwealth,  and  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  Commonwealth  in  the  several 
states,  and  a  state  shall  not  make  or  enforce 
any  law  abridging  any  privilege  or  immunity 
of  citizens  of  the  Commonwealth,  nor  shall  a 
state  deprive  any  person  of  life,  liberty,  or  pro- 
perty without  due  process  of  law,  or  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  its  laws. 

The  CHAIRMAN.— So  that  honorable 
members  may  consider  all  the  amendments, 
I  think  the  best  course  would  be  to  with- 
draw the  amendment  now  before  the  Chair, 
and  allow  the  Tasmanian  Assembly's 
suggestion  to  be  considered,  seeing  that  it 
involves  the  insertion  of  words  from  the 
very  beginning  of  the  clause. 

Mr.  WISE  (New  South  Wales).— In 
order  to  bring  the  matter  to  a  point,  I 
beg  to  move  that  leave  be  given  for  the 
present  amendment  to  be  withdrawn,  with 
a  view  to  the  insertion,  at  the  commence- 
ment of  the  clause,  of  the  words  "  The 
citizens  of  each  state,"  from  the  amend- 
ment suggested  by  the  Legislative  As- 
sembly of  Tasmania.  On  that  a  test  vote 
can  be  taken.  Then  the  proposal  to  strike 
out  the  three  lines  of  the  Tasmanian  sug- 
gestion, to  which  Mr.  Symon  has  taken 
objection,  may  be  dealt  with.  If  the 
mover  of  the  amendment  will  withdraw  his 
proposal,  that  course  can  then  be  taken. 

The  CHAIRMAN.— There  is  no  mover 
of  the  amendment  from  Tasmania ;  it  is 
a  suggestion  from  the  Legislative  As- 
sembly of  that  colony. 

Mr.  WISE.— Then  I  beg  to  move  the 
insertion,  at  the  commencement  of  clause 
110,  of  the  words  "The  citizens  of  each 
state,"  on  the  understanding  that  if  those 
words  are  carried  we  can  then  further 
amend  the  Tasmanian  suggestion  by  strik- 
ing out  those  three  lines  to  which  Mr. 
Symon  objected. 

Sir  John  Forrest. — Do  we  want  this 
clause  at  all  1 
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Mr.  Isaacs. — No. 

Mr.  Reid. — No;  we  do  not  want  the 
clause  at  all ;  strike  it  out. 

Mr.  GLYNN  (South  Australia).— I  de- 
sire also  to  move  the  insertion,  after 
"citizens  of  the  Commonwealth,"  of  the 
words  "  and  of  the  states."  The  Tasmanian 
amendment  is  directed  almost  altogether 
to  the  preservation  of  the  Commonwealth 
citizenship  within  the  states,  and  for  that 
purpose  it  scarcely  seems  necessary,  as 
the  states  cannot,  under  the  Federation, 
abrogate  the  federal  citizenship.  But 
there  is  no  protection  to  citizens  of  one 
state  having  the  same  right  as  regards 
citizenship  as  the  residents  in  another 
state. 

An  Honorable  Member. — That  would 
never  do.  It  would  prevent  an  absentee 
tax  being  imposed  by  a  state. 

Mr.  GLYNN.— Why  not?  Why  should 
we  not  prevent  an  absentee  tax  being 
imposed  by  a  state  1 

Mr.  Reid. — You  are  interfering  in  local 
politics  with  a  vengeance. 

Mr.  GLYNN.— The  Federal  Parliament 
can  legislate  to  prevent  the  imposition  of 
an  absentee  tax  by  a  state. 

Mr.  Reid. — Can  it  1 

Mr.  GLYNN. — As  soon  as  direct  taxa- 
tion is  imposed  by  the  Federal  Legislature, 
taxation  must  be  uniform  throughout  the 
Commonwealth.  That  legislation  must 
prevail.  There  cannot  be  a  conflict  be- 
tween direct  taxation  imposed  by  the  Com- 
monwealth and  direct  taxation  imposed  by 
the  states,  after  the  Commonwealth  has 
imposed  direct  taxation. 

Mr.  Isaacs. — No,  that  does  not  meet 
the  point.  The  Federation  will  impose 
taxation  for  its  purposes,  and  the  state  will 
levy  taxation  for  its  purposes. 

Mr.  GLYNN. — If  the  Tasmanian  amend- 
ment was  amended  to  provide  for  the 
inclusion  of  the  effect  of  the  Fourth  Article 
of  section  2  of  the  American  Constitution 
■ — that  is,  a  declaration  that  citizenship 
in  one  state  shall  apply  right  through 
the  Commonwealth  to  citizenship  in  the 


other  states,  w^ell  and  good,  but  otherwise 
y<  u  could  really  treat  the  citizens  of  one 
•  as  aliens  and  foreigners  in  another 
state,  or,  even  while  resident  in  that  state, 
as  aliens  with  regard  to  the  ownership  of 
property  in  that  state.  Section  2  of 
Article  4  of  the  American  Constitution 
provides  that — 

The  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in 
the  several  states. 

Mr.  Higgins. — That  was  in  the  original 
Constitution  of  the  United  States. 

Mr.  GLYNN. — And  also  in  the  articles 
of  federation,  but  there  was  no  proA  i 
in  the  articles  as  regards  naturalization, 
and  the  result  was  that  they  had  different 
terms  of  naturalization  in  one  state  as 
compared  with  another.  For  instance,  a 
year's  residence  in  one  state  entitled  an 
alien  to  naturalization,  whereas  in  another 
state  fourteen  years'  residence  was  re- 
quired, but  a  citizen  in  the  state  in  which 
only  one  year's  residence  wras  required  to 
obtain  naturalization  could  bocome  a  citi- 
zen in  the  other  state  in  which  fourteen 
years'  residence  was  required,  although  he 
had  been  only  one  year  in  America.  The 
question  must  be  federally  determined.  Still , 
it  would  be  open,  without  the  American 
clause,  which  is  not  in  our  Constitution  at 
present,  for  this  Constitution  to  land  us 
in  the  position  in  which  they  were  landed 
in  America,  as  described  in  the  following 
quotation  : — 

In  a  Union  composed  of  many  states,  great 
difficulties  would  arise  if  the  citizens  of  one 
state  were  treated  as  aliens  or  foreigners  in 
all  the  other  states.  Commercial  transactions, 
the  right  to  make  contracts,  or  to  hold  lands, 
and  travel,  intercourse,  and  traffic  between 
the  several  states,  would  be  seriously  embar- 
rassed and  obstructed.  It  was  to  prevent  the 
occurrence  of  such  evils  that  the  Constitution 
wisely  extends  to  the  citizens  of  eacb  state  the 
privileges  and  immunities  of  citizens  in  the 
other  states. 

I  think  the  best  thing  to  do  is  to  state 
that  there  will  be  a  universal  citizenship 
both  as  regards  the  Commonwealth  and  as 
regards  the  states. 
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Mr.  GORDON  (South  Australia).— If 
the  contention  of  the  honorable  member 
(Mr.  Glynn)  were  carried  into  effect  it 
would  lead  us  very  much  further  than  the 
American  decisions  ever  went.  It  was  de- 
cided in  the  Slaughter  House  cases,  which 
have  been  referred  to  by  the  Attorney- 
General  of  Victoria,  that  the  word  "citizen" 
applies  only  to  a  citizen  of  the  United 
States.  Suppose  the  citizens  of  one  state 
had  the  right  to  sell  liquor  freely,  while 
prohibition  was  in  force  in  another  state, 
if  effect  were  given  to  the  contention  of 
the  honorable  member,  a  citizen  who  had 
the  right  to  sell  liquor  freely  in  his  own 
state  would  carry  that  right  with  him  if 
he  went  into  the  state  in  which  there  was 
prohibition. 

Mr.  Wise. — That  is  expressly  dealt  with 
by  a  special  amendment. 

Mr.  GORDON.— I  will  give  another 
illustration  which  occurs  to  me.  Suppose 
in  one  state  a  whole  class  had  an  absolute 
exemption  from  service  upon  juries,  would 
a  member  of  such  a  class,  if  he  went  into 
another  state,  carry  that  immunity  from 
service  with  him  1  Would  not  such  a 
provision  upset  the  whole  policy  of  any 
state  ? 

Mr.  Reid. — Still  it  would  be  very 
federal. 

Mr.  GORDON.  —  I  think  the  two 
illustrations  I  have  given  put  the  matter 
in  a  concrete  state,  and  prove  how  unde- 
sirable it  is  to  give  effect  to  the  contention 
of  the  honorable  and  learned  member 
(Mr.  Glynn).  I  think  that  the  words  of 
the  Tasmanian  amendment  should  be 
adopted,  if  the  whole  clause  is  not  struck 
out. 

Mr.  HOWE  (South  Australia).— I  under- 
stand that  the  Premier  of  South  Aus- 
tralia contends  that  there  should  be  no 
absentee  taxation  upon  residents  within 
.  the  Commonwealth ;  while  the  honorable 
and  learned  member  (Mr.  Symon)  contends 
that  each  state  should  have  the  right  to 
impose  such  "taxation. 

Mr.  Symon. — That  each  state  should 
exercise  its  own  judgment  in  the  matter. 


Mr.  HOWE.— Well,  I  prefer  to  be  guided 
by  the  broad  views  of  the  Premier  of 
South  Australia.  In  South  Australia  we 
have  a  tax  on  absentees,  but  that  tax  has 
not  proved  a  success.  I  believe  that  we 
are  the  only  state  in  Australia  which  has 
such  a  tax.  It  was  considered  that  per- 
sons residing  out  of  the  colony,  who  drew 
large  sums  of  money  in  the  shape  of  rents 
and  in  other  ways  from  properties  within 
the  colony  should  contribute  a  little  more 
to  the  revenue  than  is  paid  by  the  ordinary 
taxpayer.  Such  a  proposal  looked  very 
fair  upon  the  face,  but  when  an  absentee 
tax  was  imposed  it  was  found  that  its  only 
result  was  to  increase  the  rentals  of  the 
occupiers  of  premises  owned  by  the  absen- 
tees. Consequently,  the  burden  of  this 
increased  taxation  falls  upon  consumers 
and  wage-earners  residing  within  the 
colony. 

The  CHAIRMAN.— The  committee  is 
not  now  discussing  the  question  of  absentee 
taxation. 

Mr.  HOWE.— Well,  I  thought  this  a 
very  opportune  time  to  get  in  these  re- 
marks. I  congratulate  the  Premier  of 
South  Australia  upon  his  broad  views 
as  to  what  will  constitute  citizenship  in 
Federated  Australia,  and  I  prefer  to  follow 
him  rather  than  to  follow  that  eminent 
legal  luminary  (Mr.  Symon). 

Mr.  REID  (New  South  Wales).— This 
matter  has  now  assumed  a  very  serious 
aspect.  My  honorable  friend  (Mr.  Howe) 
has  thrown  quite  a  flood  of  light  upon  the 
patriotism  of  the  Premier  of  South  Aus- 
tralia. We  all  know  that  a  large  number 
of  South  Australians  are  interested  in 
mines  which  are  situated  in  other  colonies. 
For  instance,  we  in  New  South  Wales — 
and  it  generally  comes  round  to  some 
little  federal  enterprise  of  this  kind — 
happen  to  have  a  very  wealthy  mine  at 
Broken  Hill,  but  the  register  of  shares  is 
not  kept  in  the  colony,  and,  according  to 
the  decisions,  the  property  is  therefore  not 
in  the  colony. 

Mr.  Kingston. — That  was  discovered  by 
a  South  Australian. 
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Mr.  REID. — Probably  ;  one  could  rely 
upon  a  South  Australian  to  discover  any- 
thing of  that  sort.  The  result  of  these  deci- 
sions was  that  persons  drawing  wealth  from 
this  mine,  from  which  the  New  South  Wales 
Government  receive,  I  think,  5s.  per  acre 
per  annum,  found  themselves  out  of  the 
reacli  of  taxation,  and  their  estates  after 
their  death  were  absolutely  beyond  probate 
duties.  Now,  under  a  system  of  direct 
taxation,  the  New  South  Wales  Govern- 
ment gets  something  like  £15,000  a  year 
from  the  Broken  Hill  mines.  This,  no 
doubt,  is  a  very  fine  federal  enterprise,  to 
create  distinctions  and  to  abridge  our  juris- 
diction in  dealing  with  the.  wealth  pro- 
duced in  our  own  colony.  Personally,  I 
am  not  at  all  in  favour  of  an  absentee  tax. 
It  cannot  be  said  that  the  New  South 
Wales  income  tax  is  such  a  tax.  I  wish, 
however,  to  direct  the  attention  of  honor- 
able members  to  the  very  dangerous  track 
we  are  going  upon  in  not  being  satis- 
fied to  leave  to  the  states  that  which 
we  profess  to  leave  to  them.  We  pro- 
fess to  leave  to  the  states  their  powers 
of  local  management  in  certain  respects, 
but  we  are  constantly  trying  to  meddle 
with  concerns  which  do  not  belong  to  us, 
and  which  will  not  belong  to  the  Federal 
Commonwealth.  I  am  afraid  that  this 
action  will  create  a  very  unhappy  impres- 
sion in  the  various  colonies.  We  are  all 
in  favour  of  giving  equal  citizenship  and 
the  equal  protection  of  the  laws  to  all  the 
members  of  the  Commonwealth.  It  is 
quite  novel  in  Australia  to  hear  any  talk 
upon  this  point,  because  I  think  this  has 
been  universally  conceded  here.  I  am 
prepared  to  vote  upon  the  lines  laid  down 
by  the  honorable  and  learned  member 
(Mr.  O'Connor)  in  guaranteeing  equality 
to  all  the  citizens  of  the  Commonwealth ; 
but  do  not  let  us,  by  side  devices,  inter- 
fere with  matters  that  we  should  leave  to 
the  management  of  the  states. 

Mr.    SYMON    (South  Australia).— The 

honorable  member  (Mr.  Howe)  is  under  a 

very  grave  misapprehension,  not  only  as 

to  my  views,  but  also  as  to  the  real  issue 

[Mr.  Eeid 


before  the  committee.  The  issue  before 
the  committee  is  not  whether  we  should 
impose  a  tax  upon  absem 

Mr.  Howe. — I  understand  that. 

Mr.  SYMON. — Nor  is  it  whether  we 
should  repeal  the  inefficient  absentee  tax 
existing  in  South  Australia.  The  issue  is 
whether  we  are  to  destroy  the  autonomy 
of  the  states  in  certain  respects.  I  am, 
and  always  have  been,  utterly  opposed  to 
absentee  taxation,  and  the  views  which  I 
expressed  were  brought  out  by  an  illustra- 
tion which  was  used  to  show  the  effect 
of  the  clause.  The  honorable  and  learned 
member  (Mr.  Wise)  made  use  of  two 
illustrations,  in  dealing  with  which 
I  merely  pointed  out  that  there  was  no 
earthly  reason  why  the  states  should  not 
have  power  to  deal  with  these  matters. 
I  never  suggested  any  divergence  from  the 
views  of  my  honorable  friend  (Mr.  Howe), 
and  I  am  glad  that  he  is  with  me  in  think- 
ing that  this  useless  absentee  tax  should 
be  swept  away. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  rise  for  the  purpose  of  pointing  out  the 
position  in  which  we  stand,  and  to  express 
the  hope  that,  having  discussed  this  matter 
so  fully,  we  may  soon  come  to  a  division. 
The  honorable  and  learned  member  (Mr. 
Wise)  has  proposed  an  amendment  which, 
if  carried,  will  involve  the  declaration  that 
the  citizens  of  each  state  are  citizens  of 
the  Commonwealth.  I  have  already  dealt 
with  the  general  aspect  of  this  provision, 
but  I  should  like  to  ask  the  committee 
what  is  meant  by  the  term  "  citizen "  ? 
What  rights  shall  we  give  to  a  man  as  a 
citizen?  If  we  do  not  give  any  definite 
rights,  what  is  the  use  of  placing  in  the 
Constitution  a  provision  which  will  be  a 
fruitful  source  of  litigation  1 

Mr.  Isaacs.  —  You  must  also  define 
"  citizen  of  the  state." 

Mr.  O'CONNOR.— Yes.  In  regard  to 
what  the  right  honorable  member  (Mr. 
Kingston)  has  said,  I  shquld  like  to 
say  that  the  citizenship  which  is  aimed 
at  in  this  amendment  is  not  to  be 
attained  by  a  provision  of  this  kind,  but 
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by  the  comity  and  friendship  which  must 
ensue  when  we  are  all  one  people.  Any 
declaration  of  the  rights  of  the  citizens, 
and  any  interference  with  the  local  rights 
of  the  states  in  regard  to  the  questions 
referred  to,  would  be  very  mischievous.  I 
therefore  intend  to  vote  against  the  amend- 
ment of  the  honorable  and  learned  member, 
and  then  to  move  the  amendment  which  I 
have  already  indicated.  One  word  as  to 
the  first  part  of  my  amendment,  which  is 
to  the  effect  that  a  state  shall  not  deprive 
any  person  of  life,  liberty,  or  property 
without  due  process  of  law.  In  the  ordinary 
course  of  things  such  a  provision  at  this 
time  of  day  would  be  unnecessary  ;  but  we 
all  know  that  laws  are  passed  by  majorities, 
and  that  communities  are  liable  to  sudden 
and  very  often  to  unjust  impulses — as 
much  so  now  as  ever.  The  amendment 
is  simply  a  declaration  that  no  impulse  of 
this  kind  which  might  lead  to  the  passing 
of  an  unjust  law  shall  deprive  a  citizen  of 
his  right  to  a  fair  trial. 

Mr.  Isaacs. — That  is  a  very  dangerous 
proposal — that  the  Supreme  Court  should 
control  the  Legislatures  of  the  states 
within  their  own  jurisdiction. 

Mr.  O'CONNOR.— It  only  provides  that 
each  citizen  of  the  Commonwealth  shall 
be  tried  by  due  process  of  law.  Why 
should  a  state  be  allowed  to  pass  a  law 
depriving  a  citizen  of  this  right  ? 

Mr.  Kingston. — What  does  the  honor- 
able and  learned  member  mean  by  the 
term  "  due  process  of  law  "  1 

Mr.  O'CONNOR.— The  amendment  will 
insure  proper  administration  of  the  laws, 
and  afford  their  protection  to  every 
citizen. 

Mr.  Symon. — That  is  insured  already. 

Mr.  O'CONNOR.— In  what  way? 

Mr.  Symon. — Under  the  various  state 
Constitutions. 

Mr.  O'CONNOR.— Yes.  We  are  now 
dealing  with  the  prohibition  against 
the  alteration  of  these  Constitutions. 
We  are  dealing  with  a  provision  which 
will  prevent  the  alteration  of  these  Con- 
stitutions  in   the   direction  of   depriving 


any  citizen  of  his  life,  liberty,  or 
property  without  due  process  of  law. 
Because  if  this  provision  in  the  Constitu- 
tion is  carried  it  will  not  be  in  the  power 
of  any  state  to  pass  a  law  to  amend  its 
Constitution  to  do  that.  It  is  a  declara- 
tion of  liberty  and  freedom  in  our  dealing 
with  citizens  of  the  Commonwealth.  Not 
only  can  there  be  no  harm  in  placing  it 
in  the  Constitution,  but  it  is  also  neces- 
sary for  the  protection  of  the  liberty  of 
everybody  who  lives  within  the  limits  of 
any  state. 

Mr.  Symon. — Have  we  not  that  under 
Magna  Charta. 

Mr.  O'CONNOR.— There  is  nothing  that 
would  prevent  a  repeal  of  Magna  Charta 
by  any  state  if  it  chose  to  do  so.  Let  us 
suppose  that  there  were  any  particular 
class  of  offences,  or  particular  class  of  per- 
sons who,  at  any  time,  happened  to  be  the 
subjects  of  some  wild  impulse  on  the  part 
of  a  majority  of  the  community,  and  un- 
just laws  were  passed 

Mr.  Symon.. — Has  anything  ever  hap- 
pened that  would  .justify  such  a  proposi- 
tion'? 

Mr.  O'CONNOR.— Yes,  they  are  mat- 
ters of  history  in  these  colonies  which  it 
is  not  necessary  to  refer  to. 

Mr.  Symon. — Would  it  not  require  an 
amendment  of  the  Constitution  to  repeal 
Magna  Charta  1 

Mr.  O'CONNOR.— What  Constitution  ? 

Mr.  Symon. — This  Constitution.  Do  you 
think  Magna  Charta  would  be  repealed  by 
an  Act  of  the  Federal  Parliament  1 

Mr.  O'CONNOR.— I  do  not  think  so, 
and  I  did  not  say  so.  But  I  say  that, 
under  the  Constitution  of  the  states,  as 
we  are  dealing  with  the  Constitution,  a 
state  might  enact  any  laws  which  it 
thought  fit,  and  even  if  those  laws 
amounted  to  a  repeal  of  Magna  Charta 
they  could  be  carried.  I  admit  we  are 
only  dealing  with  a  possibility,  but  at  the 
same  time  it  is  a  possibility  which  if  it 
eventuated,  as  it  might,  would  be  very 
disastrous,  and  there  is  no  reason  why  we 
should  not  prevent  it. 
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Mr.  Fraser. — We  might  provide  a  safe- 
guard, at  any  rate. 

Mr.  O'CONNOR.— Yes;  therefore  I 
intend  to  support  both  branches  of  tTie 
amendment  to  the  extent  I  have  stated. 

Mr.  ISAACS  (Victoria). — I  understand 
the  only  question  before  the  Chair  now  is 
practically  the  adoption  of  the  Tasmanian 
amendment  1 

The  CHAIRMAN.— Yes. 

Mr.  HIGGINS  (Victoria).— I  am  sorry 
there  was  not  a  clear  intimation  given  of 
the  intention  to  practically  wipe  out  this 
clause  altogether,  because  then  we  might 
have  gone  fully  into  it.  I  feel  that  if  a 
division  is  taken  at  the  present  stage  there 
will  be  a  great  deal  of  cross  voting.  I 
have  been  trying  to  consider  the  effect  of 
clause  110;  and  having  listened  to  the 
debate,  and  remembering  what  I  read  a 
year  or  two  ago  upon  the  subject,  I  think 
we  ought  to  hesitate  before  we  strike  out  the 
clause.  Looking  at  the  Tasmanian  amend- 
ment, which  seems  to  be  the  one  actually 
before  the  Chair,  I  think  that  it  has  been 
most  thoughtfully  framed.  I. think  that 
it  instils  a  broad  federal  spirit,  and  I  do  not 
think  it  will  have  the  evil  consequences  that 
have  been  referred  to  by  some  speakers. 
For  instance,  the  honorable  member  (Mr. 
Gordon)  made  a  most  impressive  speech 
in  the  interests  of  his  liquor-drinking 
friends.  He  said  if  a  man  is  allowed  to 
drink  liquor  in  one  state  he  must  be  allowed 
to  drink  liquor  in  any  other  state. 

Mr.  Gordon. — I  said  that  was  what  I 
thought  would  be  the  effect  of  Mr.  Glynn's 
amendment.- 

Mr.  HIGGINS.— I  apprehend  you 
would  apply  that  to  the  Tasmanian  amend- 
ment. 

Mr.  Gordon. — If  the  honorable  member 
had  been  attending  to  what  I  said  he 
would  know  that  I  did  not  refer  to  that. 

Mr.  HIGGINS. — We  have  so  many  pro- 
positions before  us  that  I  think  it  would 
be  better  to  keep  to  the  Tasmanian  amend- 
ment. There  is  no  possible  danger  under 
the  Tasmanian  amendment  of  any  such 
[Mr.  O'Connor 


right   being   given   to   a   man    going   to 
another  state. 

Mr.  Gordon. — I  quite  agree  with  that. 

Mr.  HIGGINS.— Then,  in  regard  to  an 
absentee  tax,  I  hold,  with  great  submis- 
sion, that  these  Tasmanian  amendments 
will  not  prevent  the  imposition  of  an 
absentee  tax.  I  say  that,  although  I  think 
it  would  be  most  lamentable  if  there 
were  an  absentee  tax  inflicted  by 
one  colony  upon  the  residents  of 
any  other  colony.  Still,  apart  from  the 
merits  of  the  question  altogether,  this 
clause  does  not  prevent  that.  As  I  under- 
stand the  question  now  with  regard  to  the 
Tasmanian  amendment,  it  would  not  pre- 
vent an  absentee  tax  being  imposed  by 
the  residents  of  one  colony  upon  the 
residents  of  another.  It  refers  to  the 
privileges  and  immunities  of  the  citizens 
of  the  Commonwealth.  There  is  a  double 
citizenship,  and  citizens  of  the  Common- 
wealth have  certain  privileges  and  immu- 
nities; but  there  is  no  privilege  or  immunity 
from  taxation  conferred  on  a  citizen  of 
any  state.  Judge  Cooley,  one  of  the  chief 
inspirers  of  Mr.  Bryce,  says 

Mr.  Gordon. — We  had  that  very  quota- 
tion before. 

Mr.  HIGGINS. — I   was   not   aware 
that,  and,  therefore,  it  is  not  necessary  for 
me  to  give  the  quotation. 

Mr.  Isaacs. — The  difference  there  is 
that  a  citizen  of  the  United  States  is  not 
denned  as  a  citizen,  but  as  being  a  person 
having  a  certain  qualification. 

Mr.  HIGGINS.— My  learned  friend  and 
myself  are  at  one  on  that  point,  but  there 
are  two  citizenships.  I  think  the  Tas- 
manian amendments  have  been  drafted 
most  carefully,  but  what  they  have  been 
addressed  to  is  that  your  privileges  as 
a  citizen  of  the  Commonwealth  as  distin- 
guished from  your  privileges  as  a  citizen 
of  the  state  are  not  to  be  abridged.  I 
would,  therefore,  suggest  that  as  this  pro- 
posal to  alter  the  clause  has  been  sprung 
upon  us  suddenly,  we  ought  not,  at  this 
stage,  to  strike  it  out,  but  proper  notice 
should  be  given. 
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Mr.  Isaacs.  — We  can  recommit  the 
clause. 

Mr.  HIGGINS. — It  might  be  recom- 
mitted, but  I  think  that  the  burden  ought 
to  lie  upon  tho.se  who  want  to  strike  it  out. 
According  to  Mr.  Bryce,  the  14th  amend- 
ment of  the  American  Constitutiou  is 
treated  as  declaring  finally  the  privileges 
of  citizens  as  between  the  several  states. 
It  was  no  doubt  enacted  with  a  view  to  the 
then  recent  slavery  disputes,  but  now  it  has 
a  much  wider  purview.  I  appeal  to  the 
House  not  to  strike  out  this  clause,  be- 
cause wo  have  not  had  sufficient  notice, 
and  if  need  be  we  should  recommit  it. 

Question — That  the  words  "The  citizens 
of  each  state "  be  inserted  at  the  be- 
ginning of  the  clause — put. 

The  committee  divided — 


Ayes 


17 

24 


Majority  against  the  amendment  7 
Ayes. 
Clarke,  M.  J.  Higgins,  H.  B. 

D>  akin,  A.  Howe,  J.  H. 

Dpbson,  H.  Kingston,  C.  C. 

Douglas,  A.  Lewis,  X.  E. 

Downer,  Si--  J.  W.  Moore,  W. 

Fysh,  Sir  P.  0.  Symon,  J.  H. 

Glynn,  P.  M.  Walker,  J.  T. 

Grant,  C.  H.  Tidier. 

Henry,  J.  Wise,  B.  R. 

Noes. 
Abbott,  Sir  J.  P.  Lee  Steere,  Sir  J.  G. 

Barton,  E.  Lyne.  W.  J. 

Berry,  Sir  G.  McMillan,  W. 

,  H.  O'Connor,  R.  E. 

Carruthers,  J.  H.  Quick,  Dr.  J. 

•urn,  Dr.  J.  A.       Reid,  G.  H. 
Crowder,  F.  T.  Solomon,  V.  L. 

Forrest,  Sir  J.  Trenwith,  W.  A. 

Eraser,  S.  Turner,  Sir  G. 

Gordon,  J.  H.  Venn,  H.  W. 

Hackett,  J.  W. 

Holder,  V.  W.  Teller. 

Isaacs,  I.  A  Peacock.  A.  J. 

Question  so  resolved  in  the  negative. 

\The  Chairman  left  the  chair  at  three 
minutes  to  one  o'clock  p.m.  The  committee 
resumed  at  six  minutes  past  two  J9.m.l 

The  CHAIRMAN.— It  is  proposed   to 

omit  from  clause  110  the  words — 


Make  or  enforce  any  law  abridging  any  privi- 
lege or  immunity  of  citizens  of  other  states  of 
the  Commonwealth. 

Dr.  COCKBURN  (South  Australia).— I 
do  not  think  that  these  words  are  re- 
quired. The  words  owe  their  introduction 
into  the  Constitution  of  the  United  States 
to  circumstances  of  a  purely  adventitious 
character,  which  can  never  be  expected  to 
occur  in  Australia.  The  words  form  no 
part  of  the  original  American  Constitution. 
They  were  introduced,  as  an  amendment, 
simply  as  a  punishment  to  the  Southern 
States  for  their  attitude  during  the  Civil 
War. 

Mr.  Isaacs. — No;  to  effectuate  the 
results  of  the  war. 

Dr.  COCKBURN.— To  inflict  the  gross- 
est outrage  which  could  be  inflicted  upon 
the  Southern  planters,  by  saying — "  You 
shall  not  forbid  the  negro  inhabitants  to 
vote.  We  insist  on  their  being  placed  on 
an  equal  footing  in  regard  to  the  exercise 
of  the  franchise  with  yourselves."  I  do 
not  believe  that  this  amendment  was  ever 
legally  carried.  I  believe  it  was  only 
carried  by  force  of  arms,  by  placing  the 
voting  places  practically  under  martial 
law. 

Mr.  Isaacs. — I  explained  how  that  was 
done. 

Dr.  COCKBURN.— That  is  correct,  is 
it  not  1 
1    Mr.  Isaacs. — Yes. 

Dr.  COCKBURN.— It  was  no  part  of 
the  original  United  States  Constitution, 
and  it  never  has  legally  become  a  part  of 
that  Constitution;  it  was  simply  forced 
on  a  recalcitrant  people  as  a  punishment 
for  the  part  they  took  in  the  Civil  War. 
We  are  not  going  to  have  a  civil  war  here 
over  a  racial  question. 

Mr.  Isaacs.  — That  was  one  mode  of 
amending  the  Constitution. 

Dr.  COCKBURN.— By  martial  law? 

Mr.  Isaacs. — Yes. 

Dr.  COCKBURN.— We  do  not  want 
to  imitate  that  example.  We  do  not 
want  a  clause  in  our  Constitution  which 
could  only  be  carried  in  America  bv  force 
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of  arms.  We  cannot  imagine  a  condition 
of  things  in  which  we  would  wish  to  make 
such  an  amendment  of  our  Constitution. 
I  do  not  believe  we  shall  ever  have  such  a 
condition  of  things  here  as  will  necessi- 
tate such  a  clause  in  the  Constitution. 
As  it  formed  no  part  of  the  original 
Constitution  of  America,  as  it  was  only 
introduced  by  force  of  arms  and  not 
according  to  the  legal  limits  of  the  Consti- 
tution, I  do  not  think  we  should  pay  it  the 
compliment  of  imitating  it  here. 

Mr.  Isaacs. — The  honorable  member 
can  vote  for  the  present  amendment  to 
strike  out  certain  words. 

Dr.  COCKBURN.— I  am  going  to  vote 
for  an  amendment  to  strike  out  words 
whenever  I  get  the  opportunity. 

Mr.  WISE  (New  South  Wales).— I 
would  like  to  make  a  suggestion  in  order 
to  facilitate  business.  It  is  that  we 
should  temporarily  pass  the  amendment 
suggested  by  my  learned  friend  (Mr. 
O'Connor),  which  I  understand  has  the 
approval  of  the  leader  of  the  Convention, 
if  the  latter  will  give  an  assurance  that 
the  matter  will  be  thoroughly  looked  into 
by  the  Drafting  Committee. 

Mr.  Barton. — Undoubtedly. 

Mr.  WISE. — It  seems  to  me  to  be  a 
matter  of  very  great  importance.  It  has 
not  received  the  attention  it  deserves,  and 
it  is  not  quite  possible  for  us  in  committee 
to  go  into  the  whole  matter  fully. 

Mr.  Kingston. — We  may  temporarily 
strike  out  the  clause  with  the  view  to  the 
insertion  of  a  new  one. 

Mr.  WISE.— I  do  not  advocate  that 
course,  because  to  my  mind  the  retention 
of  the  clause  is  of  very  great  importance. 
I  look  upon  the  clause  as  necessary  to 
prevent  the  state  Parliaments  from  being- 
used  as  instruments  of  nullification.  Some 
assertion  of  that  principle  is  desirable  in 
the  Constitution,  though  the  precise 
words  of  it  are  a  matter  of  doubt  and  a 
matter  of  drafting.  I  would  suggest  that 
we  should  pass  the  amendment  of 
Mr.  O'Connor  on  the  committee  under- 
taking to  bring  it  up  again  for  further 
[Dr.  Cockburn. 


consideration  if  they  think  fit  on  the 
recommittal  of  the  Bill. 

Mr.  ISAACS  (Victoria).— I  hope  we 
will  not  do  that.  I  think  it  is  far  more 
than  a  question  of  drafting.  I  think, 
whatever  course  we  take,  we  ought  to  try 
to  have  the  matter  explained  as  much 
as  possible  at  the  present  moment. 
If  we  pass  the  words  which  my  learned 
friend  (Mr.  O'Connor)  has  suggested,  we 
shall  be  raising  up  adversaries  of  the 
Constitution  on  all  hands.  The  phrase 
— "the  equal  protection  of  the  laws"  looks 
very  well,  but  what  does  it  mean?  It 
was  part  and  parcel  of  the  14th  amend- 
ment of  the  American  Constitution;  it 
was  introduced  on  account  of  the  negro 
difficulty.  It  is  not  something  separate 
from  the  other  portion,  and  of  this  Dr. 
Burgess  says,  at  page  217  of  the  first 
volume  of  his  wrork : — 

The  phrase  "equal  protection  of  the  laws  "  has 
been  defined  by  the  court  to  mean  exemption 
from  legal  discrimination  on  account  of  race  or 
colour.  This  provision  would  probably,  there- 
fore, not  be  held  to  cover  discriminations  in 
legal  standing  made  for  other  reasons  ;  as,  for 
example,  on  account  of  age  or  sex,  or  mental, 
or  even  property  qualifications.  The  court 
distinctly  affirms  that  the  history  of  the  pro- 
vision shows  it  to  have  been  made  to  meet  only 
the  unnatural  discriminations  springing  from 
race  and  colour.  If  a  discrimination  should  arise 
from  any  previous  condition  of  servitude,  I  think 
the  court  would  regard  this  as  falling  under  the 
inhibition.  The  language  of  the  provision  im- 
plies this  certainly,  if  it  does  not  exactly 
express  it. 

And  the  case  itself,  which  was  decided  in 
1879,  shows  perfectly  clearly  that  it  has 
no  application  to  our  Australian  circum- 
stances.    The  head-note  is — ■ 

1.  The  14th  amendment  of  the  Constitution 
of  the  United  States,  considered  and  held 
to  be  one  of  a  series  of  constitutional  pro- 
visions having  a  common  purpose,  namely,  to 
secure  to  a  recently  emancipated  race,  which 
had  been  held  in  slavery  through  many  genera- 
tions, all  the  civil  rights  that  the  superior  race 
enjoy,  and  to  give  to  it  the  protection  of  the 
general  government,  in  the  enjoyment  of  such 
rights,  whenever  they  should  be  denied  by  the 
states.  Whether  the  amendment  had  other., 
and  if  so  what,  purposes,  not  decided. 
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2.  The  amendment  not  only  gave  citizenship, 
and  the  privileges  of  citizenship,  to  persons  of 
colour,  but  denied  to  any  state  the  power  to 
withhold  from  them  the  equal  protection  of  the 
laws,  and  invested  Congress  with  power,  by 
appropriate  legislation,  to  enfore  its  provisions. 

3.  The  amendment,  although  prohibitory  in 
terms,  confers  by  necessary  implication  a  posi- 
tive immunity,  or  right,  most  valuable  to  per- 
sons of  the  coloured  race — the  right  to  exemp- 
tion from  unfriendly  legislation  against  them 
distinctively  as  coloured — exemption  from  dis- 
criminations, imposed  by  public  authority, 
which  imply  legal  inferiority  in  civil  society, 
lessen  the  security  of  their  rights,  and  are  steps 
towards  reducing  them  to  the  condition  of  a 
subject  race. 

Mr.  Higgins. — It  protects  Chinamen 
too,  I  suppose,  as  well  as  negroes  ? 

Mr.  ISAACS. — It  would  protect  China- 
men in  the  same  way.  As  I  said  before, 
it  prevents  discriminations  on  account  of 
race  or  colour,  whether  those  discrimina- 
tions be  by  Parliament  or  by  administra- 
tion. And  in  the  case  I  referred  to, 
Yick  Wo  v.  Hopkins,  it  was  held  by  the 
Supreme  Court  that  the  ordinance  of  the 
San  Francisco  Legislature  was  void,  and 
they  went  on  to  say  further,  even  if  a 
legislative  provision  is  fair  and  apparently 
equal  on  the  face  of  it,  if  it  is  so  adminis- 
tered as  to  introduce  this  discrimination,  it 
will  be  declared  void. 

Mr.  Higgins. — The  Act  itself. 

Mr.  ISAACS.— Yes ;  if  it  admits  of  that 
infringement,  and  if  it  is  so  interpreted 
by  the  Supreme  Court  of  the  state  as  to 
mean  that  such  a  discrimination  may  be 
introduced,  though  not  necessarily,  it  will 
be  held  to  be  void.  That  will  be  found  on 
page  220  of  Baker's  Annotated  Notes  on 
the  Constitution  of  the  United  States.  If 
that  is  so,  to  put  it  in  plain  language,  our 
factory  legislation  must  be  void.  I  put 
that  one  simple  statement  before  honor- 
able members,  and  I  would  ask  them  how 
they  can  expect  to  get  for  this  Constitu- 
tion the  support  of  the  workers  of  this 
colony  or  of  any  other  colony,  if  they  are 
told  that  all  our  factory  legislation  is  to 
be  null  and  void,  and  that  no  such  legisla- 
tion is  to  be  possible  in  the  future  ? 


Mr.  Kingston. — That  is  the  special 
clause  relating  to  Chinese. 

Mr.  ISAACS.— Yes. 

Mr.  Glynn. — Cannot  there  be  special 
legislation  on  the  subject  under  clause  53 1 

Mr.  ISAACS.— I  forget  what  was  done 
with  that  clause. 

Mr.  O'Connor. — Some  portion  of  it  now 
appears  under  clause  52. 

Mr.  ISAACS. — If  it  is  so,  the  question  of 
whether  we  are  going  to  prevent  factory 
legislation  of  the  kind  I  referred  to  will 
demand  very  serious  consideration.  Clause 
52,  by  the  transposition  that  has  been  made, 
will  afford  an  opportunity  for  discriminat- 
ing legislation  if  the  Federal  Parliament 
choose  to  take  advantage  of  it. 

Mr.  Glynn. — If  the  Federal  Parliament 
does  interfere,  why  preserve  state  legisla- 
tion 1 

Mr.  ISAACS. — If  we  retain  this  clause 
as  it  stands,  we  shall  have  done  no  good 
by  transferring  a  part  of  clause  53  to 
clause  52. 

Mr.  Glynn. — It  is  inconsistent. 

Mr.  ISAACS. — Yes,  because  we  decided 
in  transferring  the  provision  in  clause  53 
to  clause  52  to  leave  the  states  full  power 
to  legislate  until  overborne  by  federal 
legislation.  If  we  retain  this  provision 
that  no  state  is  to  be  permitted  under  any 
circumstances  to  pass  such  a  law,  then 
wThat  we  have  decided  to  be  concurrent 
legislation  becomes  exclusive  legislation 
on  the  part  of  the  Federal  Parliament. 
On  that  ground,  and  for  the  reasons  I  have 
stated,  I  say  that  we  ought  not  to  insert 
this  provision  as  to  the  equal  protection 
of  the  laws.  That  is  a  phrase  that  at 
once  commands  approbation,  but  when  it 
comes  to  be  practically  applied  it  raises 
up  almost  insuperable  difficulties.  With 
regard  to  the  other  part  of  the  clause, 
about  due  process  of  the  law,  there  is 
an  equal  difficulty.  I  understand  that 
Mr.  O'Connor  proposes  to  introduce  that 
portion.  What  necessity  is  there  for  it  1 
Under  our  state  Constitutions  no  attempt 
has  ever  been  made  to  subject  persons  to 
penalties    without    due   process    of    law. 
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That  provision  was  likewise  introduced 
into  the  American  Constitutions  to  protect 
the  negroes  from  persecution,  and  dozens 
of  cases  have  been  brought  in  the  United 
States  courts  to  ascertain  what  was 
meant  by  due  process  of  law.  At  one 
time  it  was  contended  that  no  crime  could 
be  made  punishable  in  a  summary  way, 
but  that  in  every  case  there  would  have 
to  be  an  indictment  and  a  trial  by  jury. 
That  was  overruled,  and  it  was  held 
that  you  might  have  process  by  in- 
formation. If  we  insert  the  words 
"due  process  of  law,"  they  can 
only  mean  the  process  provided  by  the 
state  law.  If  they  mean  anything  else 
they  seriously  impugn  and  weaken  the 
present  provisions  of  our  Constitution.  I 
say  that  there  is  no  necessity  for  these 
words  at  all.  If  anybody  could  point  to 
anything  that  any  colony  had  ever  done 
in  the  way  of  attempting  to  persecute  a 
citizen  without  due  process  of  law  there 
would  be  some  reason  for  this  proposal. 
If  we  agree  to  it  we  shall  simply  be  raising 
up  obstacles  unnecessarily  to  the  scheme 
of  federation.  I  hope,  therefore,  that 
Mr.  O'Connor  will  not  press  his  amend- 
ment. 

The  amendment  was  agreed  to. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  now  to  move — 

That  the  following  words  be  inserted  after 
the  word  "not  " — "  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law." 

Dr.  COCKBURN  (South  Australia).— 
Why  should  these  words  be  inserted? 
They  would  be  a  reflection  on  our 
civilization.  Have  any  of  the  colonies  of 
Australia  ever  attempted  to  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law1?  I  repeat  that  the 
insertion  of  these  words  would  be  a  reflec- 
tion on  our  civilization.  People  would 
say — "  Pretty  things  these  states  of  Aus- 
tralia ;  they  have  to  be  prevented  by  a 
provision  in  the  Constitution  from  doing 
the  grossest  injustice." 

Mr.  O'CONNOR  (New  South  Wales).— 
I  have  mentioned  before  the  reasons,  and 
[Mr.  Isaacs. 


they  appear  to  me  to  be  very  strong, 
why  these  words  should  be  retained. 
The  honorable  member  will  not  deny 
that  there  should  be  a  guarantee  in  the 
Constitution  that  no  person  should  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  simple 
object  of  this  proposal  is  to  insure  that  no 
state  shall  violate  what  is  one  of  the  first 
principles  of  citizenship. 

Mr.  Kingston. — Is  there  not  that 
guarantee  now  1 

Mr.  O'CONNOR.— I  do  not  think  so. 
We  are  making  a  Constitution  wrhich  is  to 
endure,  practically  speaking,  for  all  time. 
We  do  not  know  when  some  wave  of 
popular  feeling  may  lead  a  majority  in 
the  Parliament  of  a  state  to  commit  an 
injustice  by  passing  a  law  that  would 
deprive  citizens  of  life,  liberty,  or  pro- 
perty without  due  process  of  law.  If  no 
state  does  anything  of  the  kind  there 
will  be  no  harm  in  this  provision,  but  it 
is  only  right  that  this  protection  should 
be  given  to  every  citizen  of  the  Common- 
wealth. 

Sir  John  Forrest.  —  Would  not  the 
Royal  assent  be  withheld  ? 

Mr.  O'CONNOR.— I  do  not  know  that 
it  would.  The  Royal  assent  is  practically 
never  refused  to  any  Bill  that  deals  with 
our  own  affairs,  and  it  is  highly  improbable 
that  it  would  be  refused  under  any  cir- 
cumstances. 

Mr.  Isaacs. — Suppose  a  state  wanted 
land  for  railway  purposes,  and  took  it 
compulsorily,  there  being  a  provision  in 
one  of  the  statutes  that  the  amount  to  be 
paid  should  be  determined  by  arbitratii  »n, 
would  not  that  be  taking  the  land  with- 
out due  process  of  law  ? 

Mr.  O'CONNOR.— No,  it  would  not; 
and,  as  an  honorable  member  reminds 
me,  there  is  a  decision  on  the  point.  All 
that  is  intended  is  that  there  shall  be 
some  process  of  law  by  which  the  parties 
accused  must  be  heard. 

Mr.  Higgins. — Both  sides  heard. 

Mr.  O'CONNOR.— Yes ;  and  the  process 
of   law    within    that    principle     may    be 
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anything  the  state  thinks  fit.  This  pro- 
vision simply  assures  that  there  shall  be 
some  form  by  which  a  person  accused  will 
have  an  opportunity  of  stating  his  case 
before  being  deprived  of  his  liberty.  Is 
not  that  a  first  principle  in  criminal  law 
now  %  I  cannot  understand  any  one  object- 
ing to  this  proposal. 

Dr.  Cockburn. — Very  necessary  in  a 
savage  race. 

Mr.  O'CONNOR.— With  reference  to 
the  meaning  of  the  term  due  process  of 
law,  there  is  in  Baker's  Annotated  Notes  on 
the  Constitution  of  the  United  States,  page 
215,  this  statement — 

Due  process  of  law  does  not  imply  that  all 
trials  in  the  state  courts  affecting  the  property 
of  persons  must  he  by  jury.  The  requirement 
is  met  if  the  trial  be  in  accordance  with  the 
settled  course  of  judicial  proceedings,  and  this 
is  regulated  by  the  law  of  the  state. 

If  the  state  law  provides  that  there  shall 
be  a  due  hearing  given  to  the  rights  of 
the  parties 

Mr.  Barton. — And  a  judicial  determi- 
nation. 

Mr.  O'CONNOR.— Yes,  and  a  j  udicial  de- 
termination— that  is  all  that  is  necessary. 

Mr.  Isaacs. — What  is  the  good  of  it? 
It  is  an  admission  that  it  is  necessary. 

Mr.  O'CONNOR.— Surely  we  are  not  to 
be  prevented  from  enacting  a  guarantee  of 
freedom  in  our  Constitution  simply  be- 
cause imputations  may  be  cast  upon  us 
that  it  is  necessary.  We  do  not  say  that 
it  is  necessary.  All  we  say  is  that  no 
state  shall  be  allowed  to  pass  these  laws. 

Mr.  Isaacs.  —  Who  asks  for  the  gua- 
rantee 1 

Dr.  Cockburn. — The  only  country  in 
which  the  guarantee  exists  is  that  in  which 
its  provisions  are  most  frequently  violated. 

Mr.  O'CONNOR.— I  think  that  the  rea- 
son of  the  proposal  is  obvious.  So  long 
as  each  state  has  to  do  only  with  its  own 
citizens  it  may  make  what  lawrs  it  thinks 
fit,  but  we  are  creating  now  a  new  and  a 
larger  citizenship.  We  are  giving  new 
rights  of  citizenship  to  the  whole  of  the 
citizens  of  the  Commonwealth,  and  we 
should  take  care  that  no  man  is  deprived 
[44] 


of  life,  liberty,  or  property,  except  by  due 
process  of  law. 

Mr.  Gordon. — Might  you  not  as  well 
say  that  the  states  should  not  legalize 
murder  1 

Mr.  O'CONNOR.— That  is  one  of  those 
suppositions  that  are  against  the  first 
instincts  of  humanity. 

Mr.  Gordon. — So  is  this. 

Mr.  O'CONNOR.— No,  it  is  not.  We 
need  not  go  far  back  in  history  to  find 
cases  in  which  the  community,  seized 
with  a  sort  of  madness  with  regard 
to  particular  offences,  have  set  aside  all 
principles  of  justice.  If  a  state  did  behave 
itself  in  that  way,  why  should  not  the 
citizens  of  the  Commonwealth  who  did  not 
belong  to  that  state  be  protected?  Dr. 
Cockburn  suggested  in  so  contemptuous  a 
way  that  there  could  be  no  reason  for  this 
amendment,  that  I  got  up  to  state  again 
what  had  been  stated  before. 

Dr.  Cockburx. — Not  contemptuous. 

Mr.  O'CONNOR.— I  know  the  honorable 
member  meant  nothing  personal,  but  I 
thought  it  necessary  to  state  the  reasons 
of  what,  had  it  not  been  for  the  honorable 
member's  statement,  would  have  seemed 
to  be  a  perfectly  obvious  proposition.  Mr. 
Clark,  of  Tasmania,  thought  the  amend- 
ment of  importance,  and  pointed  out  that 
it  had  been  put  in  the  United  States  Con- 
stitution. It  should  also  be  put  in  this 
Constitution,  not  necessarily  as  an  imputa- 
tion on  any  state  or  any  body  of  states, 
but  as  a  guarantee  for  all  time  for  the 
citizens  of  the  Commonwealth  that  they 
shall  be  treated  according  to  what  we 
recognise  to  be  the  principles  of  justice 
and  of  equality. 

Sir  EDWARD  BRADDON  (Tasmania). 
— The  amendment  suggested  by  the  Par- 
liament of  Tasmania  would  have  modified 
this  clause  so  as  to,  perhaps,  make  it  accept- 
able. That  amendment  having  been  re- 
jected, I  cannot  but  think  that  it  wrould 
be  advisable  to  strike  the  whole  clause  out. 
I  think  the  clause  as  it  stands  is  calculated 
to  do  harm  rather  than  good.  It  will 
cause  friction  between  the  states  and  the 
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Commonwealth,  and  also  involve  consider- 
able interference  with  the  rights  of  the 
several  states.  If  it  is  to  be  decided  that 
a  state  shall  not  enforce  any  law  abridging 
the  liberties  of  other  citizens  of  the  Com- 
monwealth, and  it  be  understood  that 
those  citizens  are  to  have  this  indulgence 
while  within  the  state,  that  will  involve 
some  danger.  The  latter  part  of  the 
clause,  which  says  that  the  state  shall  not 
"  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws," 
must  involve  confusion,  and  may  involve 
serious  disagreement.  That  is  the  way 
it  strikes  me. 

Question — That  the  words  "deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  lawr "  proposed  to  be  in- 
serted be  so  inserted — put. 

The  committee  divided — 

Ayes       ...  ...  ...     19 

Noes       ...  ...  ...     23 

Majority  against  the  amendment    4 

Ayes. 

Barton,  E.  Lewis,  N.  E. 

Briggs,  H.  Lyne,  W.  J. 

Brown,  N.  J.  McMillan,  W. 

Car ru thers,  J.  H.  Moore,  W. 

Dobson,  H.  Reid,  G.  H. 

Douglas,  A.  Symon,  J.  H. 

Fraser,  S.  Walker,  J.  T. 

Grant,  C.  H.  Wise,  B.  R. 
Henry,  J.  Teller. 

James,  W.  H.  O'Connor,  R.  E. 

Noes. 

Berry,  Sir  G.  Higgins,  H.  B. 

Braddon,  Sir  E.  N.  C.  Howe,  J.  H. 

Cockburn,  Dr.  J.  A.  Kingston,  C.  C. 

Crowder,  F.  T.  Leake,  G. 

Deakin,  A.  Lee  Steere,  Sir  J.  G. 

Downer,  Sir  J.  W.  Quick,  Dr.  J. 

Forrest,  Sir  J.  Solomon,  V.  L. 

Fysh,  Sir  P.  0.  Trenwith,  W.  A. 

Glynn,  P.  M.  Turner,  Sir  G. 

Gordon,  J.  H.  Venn,  H.  W. 
Hackett,  J.  W.  Teller. 

Henning,  A.  H.  Isaacs,  I.  A. 

Question  so  resolved  in  the  negative. 

Mr.  GLYNN  (South  Australia).— I  now 
intend  to  move — 

That  after  the  word  "  deny  "  the  following 
words  be  inserted,  "to  the  citizens  of  other 
states  the  privileges  and  immunities  of  its  own 
citizens." 

[Sir  Edward  Braddon 


The  CHAIRMAN.— If  the  clause  were 
left  in  that  form  it  would  be  simply  non- 
sense, because  the  words  "nor  shall  a 
state  "  are  left  in. 

Mr.  GLYNN.— Then  I  beg  to  move, 
first  of  all — 

That  the  words  "nor  shall  a  state"  be  struck 
out. 

If  this  be  carried,  I  shall  move  the  inser- 
tion, after  the  word  "deny,"  of  the  words 
"  to  the  citizens  of  other  states  the  privi- 
leges and  immunities  of  its  own  citizens. " 

Mr.  Isaacs. — That  is  the  substance  of 
what  we  have  struck  out. 

Mr.  GLYNN.— The  clause  is  really  a 
one-legged  one  as  it  stands  now\  There  is 
no  substance  in  it.  My  amendment  raises 
the  question  which  was  discussed  this 
morning,  and  on  which  Mr.  Isaacs  took  up 
a  strong  stand  on  the  one  side,  and  Mr. 
Kingston  on  the  other — namely,  that  no 
state  should  be  allowed  to  give  privileges 
to  its  own  citizens  if  it  was  not  prepared 
to  extend  them  to  the  citizens  of  other 
states.  If  some  such  amendment  as  I 
now  propose  is  not  made,  it  would  be  com- 
petent for  New  South  Wales  to  declare 
that  a  citizen  of  Victoria  on  going  to 
Broken  Hill  shall  not  have  the  same  privi- 
lege of  taking  out  a  miner's  right  as  a  citizen 
of  New  South  Wales  has.  In  might  in- 
duce a  sort  of  back-handed  protection. 

Mr.  Symon. — That  would  be  prohibited 
under  the  trade  and  commerce  provision. 

Mr.  GLYNN.— I  do  not  think  so.  That 
provision  exists  in  America  also,  and,  not- 
withstanding that,  it  has  been  decided  that 
special  laws  may  be  passed  by  a  state 
affecting  the  citizens  of  other  states,  as  to 
entering  into  contracts,  thus  imposing  a 
general  limitation  on  the  citizens  of  other 
states  not  applicable  to  the  state's  own 
citizens. 

Mr.  Isaacs. — Suppose  a  Chinaman  went 
from  South  Australia  to  Western  Australia, 
would  he  be  entitled  to  a  miner's  right  1 

Mr.  GLYNN. — It  depends  upon  the 
state  law.  We  have  decided  that  state 
laws    are    to    hold     good     until    federal 
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legislation  applicable  to  these  special  races 
is  passed. 

Mr.  Trenwith. — You  want  to  put  a  re- 
striction in  the  Constitution. 

Mr.  GLYNN. — There  is  no  question  of 
putting  a  restriction  in  the  Constitution. 

Mr.  Trenwith.  —  Leave  the  Federal 
Parliament  to  deal  with  the  matter. 

Mr.  GLYNN.— Races  have  been  pro- 
vided for  already.  Honorable  members 
have  races  too  much  in  their  heads,  I 
think.  They  are  provided  for  under  clause 
53.  I  am  dealing  with  the  case  of  indi- 
viduals apart  from  races  altogether,  and  I 
say  that,  as  regards  individuals,  it  is  incon- 
sistent writh  the  theory  of  citizenship  that 
we  are  establishing,  that  a  state  should 
put  all  sorts  of  penalties  on  the  citizens  of 
other  states.  I  think  that,  in  this  matter, 
we  should  make  citizenship  as  wide  and  as 
basic  as  we  possibly  can  under  the  funda- 
mental principles  of  the  Constitution. 

Mr.  Trenwith. — For  that  reason,  sup- 
port the  striking  out  of  the  clause  alto- 
gether. 

Mr.  GLYNN. — But  we  should  put  some- 
thing else  in.  I  think  wTe  should  insert  the 
amendment  I  have  proposed.  If  wTe  do  not 
put  these  words  in,  Western  Australia 
can  pass  a  law  saying  that  a  Victorian  in 
Western  Australia  shall  not  be  able  to 
obtain  a  miner's  right;  and  that  is  the 
sort  of  back-handed  protection  we  should 
not  permit  under  the  Constitution,  because 
if  it  be  permitted  we  shall  defeat  the  trade 
and  commerce  clause  by  enabling  a  state 
to  impose  special  disabilities  upon  the  men 
who  carry  on  commerce. 

The  amendment  to  strike  out  the  words 
"nor  shall  a  state"  was  agreed  to. 

The  CHAIRMAN.— It  is   proposed  to 
further   amend   the   clause  by  inserting, 
after  the  word  "deny,"  the  words — 
"to  the  citizens  of  other  states  the  privileges 
and  immunities  of  its  own  citizens." 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— It  seems  to  me  that  we  do  not 
altogether  understand — at  any  rate  I  do 
not — the  effect  of  this  proposed  provision. 
It  has  just  been  pointed  out  to  me  that 


under  it  many  things  might  occur  that  we 
do  not  at  the  present  time  anticipate.  For 
instance,  there  is  a  regulation  in  regard  to 
professions  in  existence  now  in  the  various 
colonies.  Solicitors  cannot  practise  in  one 
colony  unless  they  conform  to  the  laws  of 
that  colony.  Other  professions  are  in  the 
same  position. 

Mr.  Glynn. — This  amendment  would 
not  affect  that  position  at  all. 

Mr.  Gordon. — That  has  been  decided. 

Mr.  Reid. — I  think  we  had  better  agree 
to  strike  the  clause  out. 

The  amendment  was  negatived. 

The  clause  was  struck  out. 

Clause  111  was  agreed  to. 

Clause  112.— The  Commonwealth  shall  pro- 
tect every  state  against  invasion,  and,  on  the 
application  of  the  Executive  Government  of  a 
state,  against  domestic  violence. 

Mr.  GORDON  (South  Australia).— I  beg 
to  move — 

That  the  word  "  invasion  "  (line  2)  be  struck 
out,  and  the  word  "attack"  substituted. 
Why  should  the  protection  of  the  Com- 
monwealth be  confined  only  to  invasion  1 
We  are  not  likely  ever  to  be  invaded,  but 
we  are  exceedingly  likely  to  be  attacked. 

Mr.  Barton. — Any  attack  is  an  in- 
vasion in  the  sense  in  which  the  word  is 
used  in  this  clause. 

Mr.  GORDON.— The  gunning  by  a 
cruiser  standing  off  a  city  is  not  an  in- 
vasion, but  it  is  an  attack. 

Mr.  Barton. — It  is  an  attack  which  is 
part  of  an  invasion ;  if  the  attack  succeeds 
invasion  follows. 

Mr.  GORDON.— I  think  "attack"  is 
very  much  better.  Of  course,  if  the  word 
"invasion"  covers  the  ground,  well  and 
good;  but  while  "attack"  covers  "in- 
vasion," does  "invasion"  cover  "attack"? 
Originally,  the  amendment  I  intended  to 
move  used  both  the  words  "attack"  and 
"  invasion." 

Mr.  Reid. — You  can  repel  an  invasion 
100  miles  from  the  coast. 

Mr.  GORDON.— But  how  does  the  hon- 
orable member  know  that  an  invasion  is 
intended  1 
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Mr.  Reid. — If  there  was  a  war  between 
two  countries,  and  a  cruiser  from  the  one 
country  was  approaching  the  other,  you 
would  know  that  it  was  not  on  a  visit  of 
brotherly  love. 

Mr.  GORDON.— They  may  not  intend 
to  invade ;  the  chances  are  that  they  do 
not  intend  to  invade,  but  to  attack. 

Mr.  Barton. — Do  you  think  that  the 
Commonwealth,  if  a  hostile  fleet  appeared 
for  the  purpose  of  attacking,  and  not  in- 
vading, would  keep  the  batteries  silent  and 
the  Australian  fleet  at  anchor  ? 

Mr.  GORDON. — Something  may  turn 
upon  this.  By  this  clause  the  Common- 
wealth is  only  bound  to  protect  every 
state  against  invasion.  If  the  Common- 
wealth neglected  its  duty,  and  South  Aus- 
tralia was  invaded,  South  Australia  would 
have  a  claim  against  the  Commonwealth. 
But,  it  appears  to  me,  that  it  should  have 
an  equal  claim  against  the  Commonwealth 
if  it  was  simply  attacked,  and  not  invaded. 
However,  if  the  leader  of  the  Convention 
thinks  that  "invasion"  covers  "attack,"  I 
am  willing  to  leave  the  matter  to  the 
Drafting  Committee,  but  I  have  some 
doubt  on  the  point. 

Mr.  BARTON  (New  South  Wales).— I 
am  perfectly  satisfied  that  when  the  guns 
are  booming  there  will  be  no  discussion 
about  the  meaning  of  the  two  words. 

Mr.  Gordon. — Ought  the  construction 
of  this  Act  to  be  left  until  the  guns  are 
booming?  I  thought  the  object  was  to 
prevent  the  guns  booming  at  all. 

Mr.  HOLDER  (South  Australia).— I 
think  there  is  something  in  the  point 
raised  by  my  honorable  friend  (Mr. 
Gordon).  We  have  previously  used  sepa- 
rately the  terms  "naval"  and  "military." 
Now,  an  attack  wrould  be  naval,  while  an 
invasion  would  be  military. 

The  CHAIRMAN.— Does  the  honorable 
member  (Mr.  Gordon)  press  his  amend- 
ment 1 

Mr.  GORDON.— No.     If  the  leader  of 
the  Convention  relies  on  his  booming  guns 
I  am  content. 
[Mr.  Gordon. 


The  amendment  was  withdrawn. 

Amendment  suggested  by  the  Legis- 
lative Council  of  Victoria — 

After  "  state  "  insert  "  or  where  in  the  opinion 
of  the  Governor-General  it  is  necessary  for  the 
preservation  of  the  public  peace." 

Mr.  GORDON. — I  object  most  strongly 
to  this  interference  with  the  state.  The 
state  is  the  proper  party  to  ask  for  pro- 
tection, and  not  the  Governor-General, 
who  is  not  a  resident  of  the  state,  and 
may  be  badly  advised. 

Mr.  Barton. — The  state  should  be 
entitled  to  demand  protection. 

The  amendment  was  negatived. 

Clause  112  was  agreed  to. 

Clause  113. — Every  state  shall  make  provision 
for  the  detention  and  punishment  in  its  prisons 
of  persons  accused  or  convicted  of  offences 
against  the  laws  of  the  Commonwealth  and  the 
Parliament  of  the  Commonwealth,  may  make 
laws  to  give  effect  to  this  provision. 

Mr.  GLYNN  (South  Australia).— I  think 
the  words  "or  detention"  should  be 
inserted  after  "the  detention."  At  present 
the  clause  reads — "  The  state  shall  make 
provision  for  the  detention  and  punish- 
ment in  its  prisons  of  persons  accused  or 
convicted,"  &c.  We  do  not  want  to  punish 
"  persons  accused."     I  beg  to  move  — 

That  the  words  "  or  detention  "  be  inserted 
after  "detention." 

The  clause  will  then  read — "  For  the  de- 
tention or  detention  and  punishment,"  &c. 
Mr.  BARTON  (New  South  Wales).— I 
do  not  think  that  amendment  would  quite 
do.  I  could  understand  the  clause  being 
amended  so  as  to  make  it  read — "deten- 
tion or  punishment  of  persons  accused  or 
convicted."  The  object  of  the  clause,  as  it 
stands,  is  to  keep  together  the  terms 
"  accused  or  convicted,"  so  that  the  rela- 
tion, both  of  accusation  and  conviction,  to 
the  laws  of  the  Commonwealth  may  be 
made  clear.  The  clause  only  applies  to 
accusations  or  convictions  in  respect  of 
laws  of  the  Commonwealth,  and,  therefore, 
these  words  "  accused  or  convicted  "  are 
kept  together  just  before  the  words 
"  offences  against  the  laws  of  the  Common- 
wealth."    I  think  that  if  my   honorable 
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friend  (Mr.  Glynn)  would  alter  his  amend- 
ment so  as  to  make  it  read  "  detention  or 
punishment,"  there  can  be  no  misreading 
of  the  clause. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  think  the  words  should  stand  as  they 
are.  You  have  to  make  provision  for  both 
things. 

Mr.  Glynn. — Not  for  the  punishment 
of  accused  persons. 

Sir  JOHN  DOWNER.— Provision  has 
to  be  made  both  for  detention  and  punish- 
ment. I  think  the  clause  is  clear  enough 
as  it  stands  at  present. 

Mr.  SYMON  (South  Australia).— I  be- 
lieve that  my  honorable  friend's  (Mr. 
Ijlynn's)  feeling  is  that,  by  leaving  the 
words  as  they  are,  the  clause  might  be 
interpreted  to  enable  the  federal  authori- 
ties to  demand  from  the  state  the  deten- 
tion and  punishment  of  persons  who  were 
not  convicted,  but  I  do  not  apprehend 
that  there  is  the  slightest  difficulty  on  that 
score.  I  do  not  think  any  court  would 
interpret  the  words  to  mean  the  punish- 
ment of  a  person  accused  and  not  con- 
victed. 

Mr.  GLYNN  (South  Australia).— My 
contention  is  that,  as  the  clause  stands, 
the  words  are  to  be  read  conjunctively  in 
relation  to  the  word  "accused."  The 
clause  says  that  each  state  shall  make 
provision  for  the  detention  and  punish- 
ment of  persons  accused  or  convicted. 
You  must  read  the  word  "punishment" 
in  relation  to  "  accused,"  as  well  as  to 
**  convicted."  The  clause  should  read — 
"For  the  detention,  or  detention  and 
punishment,  as  the  case  may  be,  of  per- 
sons accused  or  convicted,"  &c. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  think  the  clause  might  be  amended  to 
get  out  of  the  difficulty  which  has  been 
pointed  out.  As  it  stands  at  present,  it 
provides  that  the  state  shall  make  pro- 
vision for  the  detention  and  punishment 
in  its  prisons  of  persons  accused  or  con- 
victed. Now,  evidently,  the  detention  is 
for  those  who  have  not  yet  been  con- 
victed, and  the  punishment  is  for   those 


who  have  been  convicted,  and  I  think  that 
those  two  classes  ought  to  be  separated. 

Mr.  BARTON  (New  South  Wales).— I 
have  an  amendment  which  I  think  will 
meet  the  case,  and  enable  us  to  get  on.  I 
beg  to  move — 

That  the  clause  be  amended  by  striking  out 
the  words  after  "detention"  down  to  "Com- 
monwealth," and  substituting  in  lieu  thereof 
the  words  "in  its  prisons  of  persons  accused  of 
offences  against  the  laws  of  the  Commonwealth, 
and  the  punishment  of  persons  convicted  of  such 
offences." 

Mr.  GLYNN  (South  Australia).  —  I 
would  point  out  that,  under  the  clause  as 
now  proposed  to  be  amended,  a  state 
might  make  provision  for  whipping  per- 
sons convicted,  but  not  for  detaining  them 
in  prison. 

Mr.  Isaacs. — Detention  may  be  part  of 
the  punishment. 

Mr.  GLYNN. — But  the  punishment  may 
not  be  detention,  it  may  be  flagellation. 
Are  you  going  to  allow  a  state  to  make 
provision  for  the  character  of  the  punish- 
ment for  an  offence  against  the  Common- 
wealth ? 

Mr.  Barton's  amendment  was  agreed  to. 

Clause  113,  as  amended,  was  adopted. 

The  CHAIRMAN.— We  will  now  go 
back  to  Chapter  IV.,  dealing  with  finance, 
which  was  postponed. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  consideration  of  Chapter  IV.  be 
further  postponed  until  after  the  consideration 
of  Chapter  VI. 

Mr.  Higgins.— When  are  we  to  have 
the  finance  statement1? 

Mr.  BARTON.— The  Finance  Commit- 
tee are  now  considering  the  drafting  of 
the  clauses,  and  they  meet  to-day,  I  be- 
lieve. I  need  hardly  remind  the  honor- 
able member  (Mr.  Higgins),  that  this  is  a 
matter  which  requires  the  greatest  deli- 
beration, and  I  think  every  necessary  time 
must  be  allowed  to  the  Finance  Com- 
mittee. 

The  motion  for  the  postponement  of 
Chapter  IV.  was  agreed  to. 
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Chapter  VI. — New  States. 
Clause  114. — The  Parliament  may,  from  time 
to  time,  admit  to  the  Commonwealth  any  of  the 
existing  colonies  of  [name  the  existing  colonies 
tvhich  have  not  adopted  the  Constitution],  and 
may  from  time  to  time  establish  new  states, 
and  may,  upon  such  admission  or  establishment, 
make  or  impose  such  terms  and  conditions,  in- 
cluding the  extent  of  representation  in  either 
House  of  the  Parliament,  as  it  thinks  fit. 

The  CHAIRMAN.— On  this  clause  a 
great  many  amendments  have  been  sug- 
gested, which  it  is  somewhat  diffi- 
cult to  put  so  that  they  can  all  be 
considered  and  voted  upon.  The  Council 
and  Assembly  of  Western  Australia  have 
suggested  to  omit  the  words  "  The  Parlia- 
ment may  from  time  to  time  admit  to  the 
Commonwealth."  The  Council  and  As- 
sembly of  Tasmania  have  suggested  to 
omit  after  "  Parliament "  the  word  "  may," 
and  insert  "shall."  Now,  in  order  that 
both  these  amendments  may  be  voted  on, 
I  will  put  as  a  test  of  the  amendment 
suggested  by  Western  Australia,  the  omis- 
sion of  the  words  "  The  Parliament."  I 
can  subsequently  put  the  question  whether 
the  word  "may"  or  the  word  "shall" 
shall  be  used. 

Sir  John  Forrest. — Does  not  the  Par- 
liament of  Western  Australia  propose  the 
omission  of  these  words  with  the  view  of 
substituting  other  words  1 

Mr.  BARTON  (New  South  Wales).— I 
may  point  out  that  the  object  is  to  make 
the  clause  read  in  this  way  : — 

Any  of  the  existing  colonies  may,  on  adopt- 
ting  this  Constitution,  be  admitted  to  the  Com- 
monwealth, and  shall  thereupon  become  and  be 
a  state  of  the  Commonwealth. 

The  amendment  is  in  two  parts,  and  this 
is  the  first  part.  I  myself  do  not  see  any 
reason  for  changing  the  drafting  of  the 
Bill. 

The  amendment  to  strike  out  the  words 
"  The  Parliament "  was  negatived. 

The  amendment  to  omit  the  word  "may," 
with  the  view  of  substituting  "shall,"  was 
also  negatived. 

The  CHAIRMAN.— The  next  amend- 
ment is  one  suggested  by  the  Legislative 


Council  and  the  Legislative  Assembly  of 
Tasmania,  for  the  insertion  after  the  word 
"  Commonwealth "  (line  2)  of  the  words 
"  in  accordance  with  the  provisions  of  this 
Constitution." 

The  amendment  was  negatived. 

The  CHAIRMAN.  —  The  Legislative 
Councils  and  Legislative  Assemblies  of 
New  South  Wales  and  Western  Australia 
have  suggested  that  we  should  omit  all 
the  rest  of  the  clause  after  "  new  states." 
I  shall  now  put,  as  a  test  question,  as  to 
whether  the  rest  of  the  clause  be  left  out 
or  not,  that  the  words  "may  from  time 
to  time  establish  new  states,"  stand  part 
of  the  clause. 

Mr.  GLYNN  (South  Australia).— 
Before  considering  that  question,  I  desire 
to  ask  the  leader  of  the  Convention 
whether  Queensland,  if  it  subdivides,  can 
come  in1?  The  right  of  admission  of 
existing  colonies  seems  to  be  confined  to 
colonies  as  they  now  stand.  If  Queens- 
land is  divided  into  three  colonies,  can 
those  three  colonies  come  in  % 

Mr.  Isaacs. — The  clause  provides  that 
new  states  may  be  established  from  time 
to  time. 

Mr.  GLYNN. — Does  that  not  apply  to 
new  states  within  the  territorial  jurisdic- 
tion of  the  Commonwealth  ? 

Sir  John  Forrest. — No ;  you  can  take 
in  New  Guinea  if  you  like. 

Mr.  GLYNN. — I  would  like  the  opinion 
of  the  leader  of  the  Convention  on  the 
point. 

Mr.  BARTON  (New  South  Wales).— 
This  matter  has  not  escaped  the  attention 
of  the  Drafting  Committee,  but  so  far  they 
do  not  see  that  it  is  necessary  to  make  any 
alteration  in  this  particular.  The  clause 
provides  that  the  Parliament  may,  from 
time  to  time,  admit  to  the  Commonwealth 
any  of  the  "existing  colonies."  That  is, 
any  of  the  colonies  in  their  existing  con- 
dition, and  it  also  provides  that  the  Par- 
liament may,  from  time  to  time,  establish 
new  states.  If  an  existing  colony  is  sub- 
divided and  becomes,  say,  instead  of  the 
colony  of  Queensland,  three  other  colonies,. 
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although  embracing  the  same  territorial 
area  as  Queensland,  they  can  be  ad- 
mitted to  the  Federation  under  the 
provision  allowing  the  Parliament  to  estab- 
lish new  states.  The  admission  phrase  is 
designedly  used  so  as  to  enable  it  to 
aPPly  only  to  those  colonies  which  might 
at  first  enter  the  Federation,  and  with 
their  existing  autonomy,  and  the  remainder 
of  the  clause  is  intended  to  apply  to  the 
other  colonies.  However,  I  will  give  the 
matter  reconsideration,  although  I  think 
it  is  probable  that  the  present  wording 
will  suffice. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— Do  I  understand  correctly  that 
any  of  the  existing  colonies  of  Australia 
can  come  in  upon  the  terms  of  this  Con- 
stitution, but  that  any  new  states  con- 
stituted hereafter  will  come  in  under  the 
latter  portion  of  this  clause  1  I  take  it  that 
an  existing  colony  coming  in  afterwards 
would  not  come  in  perhaps  on  the  same 
terms  as  a  colony  that  came  in  in  the 
first  instance.     Is  that  the  intention  '? 

Mr.  BARTON  (New  South  Wales).— 
The  intention  is  to  allow  to  the  Common- 
wealth, and  to  the  state  which  has  not  at 
first  joined  the  Federation,  an  opportunity 
of  considering  the  terms  of  the  admission 
of  that  state.  Of  course,  it  is  very 
probable  that,  on  the  early  admission  of 
such  a  state  as  Queensland,  no  terms 
whatever  would  be  proposed.  On  the 
other  hand,  if  new  interests  grow  up, 
and  new  states  sought  admission  to  the 
Commonwealth,  these  terms  and  condi- 
tions would  become  very  important.  It 
is  absolutely  necessary  to  repose  power  in 
the  Commonwealth  to  prescribe  terms  and 
conditions  to  meet  cases  which  none  of  us 
can  foresee. 

Sir  John  Forrest. — Every  one  will 
agree  to  that,  because  it  cuts  both  ways. 
A  colony  which  does  not  enter  in  the  first 
instance,  however,  may  be  able  to  enter 
on  more  favorable  terms. 

Mr.  BARTON.— Or  on  less  favorable 
terms,  as  the  Parliament  of  the  Common- 
wealth may  prescribe. 


Mr.  HOLDER  (South  Australia).— Am 
I  correct  in  assuming  that,  even  though 
Queensland  is  not  represented  in  this  Con- 
vention, it  will  be  competent  for  that 
colony  to  come  in  as  one  of  the  original 
states,  if  her  Parliament  passes  addresses 
to  the  Imperial  Parliament  at  the  same 
time  as  the  Parliaments  of  the  other 
colonies  1 

Mr.  BARTON  (New  South  Wales).— I 
think  there  can  be  no  doubt  as  to  the  com- 
petency of  the  Imperial  Parliament,  which 
is  a  sovereign  Parliament,  to  include 
Queensland  in  the  blank  space  where  the 
colonies  joining  in  the  Federation  have  to 
be  enumerated.  Of  course  before  that  is 
done,  it  is  very  probable  that  some  means 
will  be  taken  to  see  whether  the  other 
colonies,  through  their  respective  Govern- 
ments, are  anxious  for  the  admission  of 
Queensland.  It  might  be  that  some 
official  inquiry  of  that  kind  would  be 
made,  or  that  inquiry  might  not  be  made. 
The  Imperial  Parliament  could  admit 
Queensland  without  making  any  such 
inquiry,  but  all  precedents  teach  us  that 
such  an  inquiry  would  be  made,  and  upon 
the  satisfactory  answer  to  that  inquiry, 
the  petition  of  Queensland  would  be 
acceded  to,  I  take  it,  so  long  as  it  was 
presented  before  the  time  when  the  Bill 
was  submitted  to  the  Imperial  Parliament. 

Mr.  SYMON  (South  Australia).— The 
point  which  Mr.  Holder  raised  is  a  very 
important  one,  and  if  there  is  any  doubt 
about  it  the  clause  ought  to  be  made  clear. 
In  the  preamble  of  the  Bill  there  is  no 
limitation. 

Mr.  Barton. — No,  it  is  left  to  the  Im- 
perial Parliament  to  enumerate  in  the  Bill 
the  colonies  which  are  to  form  the  Federa- 
tion, according  to  the  addresses  adopted 
by  their  respective  Parliaments. 

Mr.  SYMON. — But  there  is  no  barrier 
to  prevent  Queensland  adopting  this  Con- 
stitution any  more  than  there  is  to  pre- 
vent any  of  the  colonies  represented  here 
from  doing  so. 

Mr.  Barton.— Quite  so;  that  is  involved 
in  what  I  previously  said. 


696 


Commonwealth  of 


[8  Feb...  1898. 


Australia  Bill. 


Mr.  HIGGINS  (Victoria).— The  only 
question  beef  ore  the  Chair  is  as  to  whether 
the  words  "  may  from  time  to  time  estab- 
lish new  states"  are  to  remain  in  the 
clause. 

The  CHAIRMAN.— Yes,  and  that  is 
put  as  a  test  question  as  to  whether  we  are 
to  strike  out  the  rest  of  the  clause. 

Mr.  BIGGINS.— As  attention  is  riveted 
on  those  words,  I  will  do  what  I  have  not 
done  as  yet  throughout  the  Convention, 
namely,  direct  the  notice  of  the  Drafting 
Committee  to  the  way  in  which  this  clause 
is  drawn.  I  cannot  see  why  the  word 
"  establish "  is  used  there,  and  I  would 
suggest  to  the  Drafting  Committee,  very 
respectfully,  that  if  Queensland  were 
divided  into  three  colonies  before  the 
people  of  that  part  of  Australia  applied 
for  admission  to  the  Federation,  it  would 
be  quite  a  false  statement  to  say  that  the 
Federal  Commonwealth  establishes  those 
three  colonies. 

Mr.  Isaacs. — No,  the  clause  speaks  of 
establishing  them  as  new  states,  not  as 
colonies. 

Mr.  HIGGINS.— I  only  want  to  take 
care  that  there  shall  be  no  mystical  dis- 
tinction urged  hereafter  as  between  "es- 
tablish "  and  "  admit."  Those  three  colo- 
nies would  be  established  by  the  Imperial 
Parliament.  I  think  that  the  true  word- 
ing of  the  clause  is  that  the  Federal 
Parliament  may  admit  any  existing  colo- 
nies or  any  new  states  hereafter  created. 

Mr.  Symon. — Why  not  say  "establish 
or  admit"? 

Mr.  HIGGINS.— Yes;  I  cannot  see  the 
force  of  the  distinction  that  is  drawn  be- 
tween "  establish  "  and  "  admit "  in  this 
connexion.  There  is  a  force  in  our  ordi- 
nary parlance.  However,  I  will  not  move 
an  amendment,  because  the  drafting  of  the 
Bill  is  in  the  hands  of  very  competent  per- 
sons, and  but  for  the  fact  that  these  words 
are  being  specially  dealt  with,  I  would  not 
have  risen  to  say  that  the  word  "  estab- 
lish "  here  is  not  the  correct  word  to  use. 

The  question  that  the  words  "  may 
from  time  to  time  establish  new  states" 


stand  part  of  the  clause  was  resolved  in 
the  affirmative. 

Amendment  suggested  by  the  House  of 
Assembly  of  South  Australia — 

Omit  "including  the  extent  of  representation 
in  either  House  of  the  Parliament." 

Mr.  BARTON  (New  South  Wales).— 
I  think  these  words  might  safely  be 
retained.  Looking  at  the  provisions  in 
the  Bill  for  the  preservation  of  repre- 
sentation, I  think  it  just  as  well  that 
in  a  clause  of  this  kind,  which  gives 
power  to  the  Commonwealth  to  make 
terms  for  the  admission  of  new  states, 
power  should  also  be  given  to  deal  with  the 
question  of  their  representation.  I  think 
this  is  one  of  the  safeguards  which  should 
speak  to  the  Parliament  of  the  Common- 
wealth, as  well  as  to  us  who  are  framing 
the  Constitution.  The  principle  that  the 
Commonwealth  when  once  established,  in 
making  terms  with  those  who  seek  admis- 
sion, should  have  the  power  to  deal  also 
with  representation  may  wisely  be  im- 
planted in  the  Constitution. 

Dr.  COCKBURN  (South  Australia).— 
I  think  that  the  Commonwealth  should 
be  able  to  make  terms  with  new  states 
seeking  admission,  but  I  do  not  think 
that  it  should  be  able  to  deal  with 
a  matter  of  such  vital  importance  as 
their  representation  in  the  Senate  or 
the  House  of  Representatives.  I  look 
upon  the  principle  of  equal  representa- 
tion in  the  Senate  as  one  of  the  cardinal 
features  of  the  Constitution.  There  is  no 
such  power  given  to  the  American  Con- 
gress as  is  proposed  to  be  given  here,  and 
if  we,  who  claim  equal  representation  in 
the  Senate  as  our  dearest  right,  allow  it  to 
be  surrendered  in  the  case  of  others  we 
must  look  to  our  own  position.  This  is 
a  question  of  principle.  I  say  that  if 
Queensland  enters  the  Federation  as  a 
whole,  or  as  more  than  one  state,  each 
new  state  should  enter  upon  the  same 
terms  in  respect  of  representation.  I  look 
upon  this  as  an  essential  feature  of  the 
great  example  of  federation  afforded  by 
the  United  States,   which   has  stood  the 
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test  of  time,  and  which  excites  the  admira- 
tion of  the  civilized  world. 

Mr.  Isaacs. — It  has  caused  a  great  deal 
of  dissatisfaction. 

Dr.  COCKBURN.— I  have  never  heard 
of  it.  The  dissatisfaction  which  exists  in 
regard  to  the  United  States  Senate  is  as 
to  the  mode  of  appointing  the  Senate,  not 
because  of  the  equal  state  representation 
there.  I  have  searched  into  the  matter 
very  carefully,  and  I  have  spoken  to 
representatives  of  American  thought  upon 
this  point,  and  I  find  that  there  is  no 
strong  body  of  public  opinion  opposed  to 
the  principle  of  equal  state  representa- 
tion. 

Mr.  Isaacs. — There  is  a  strong  objec- 
tion to  giving  Nevada  one  representative 
to  every  21,000  of  her  population,  while 
New  York  has  only  one  representative  for 
millions  of  her  population. 

Dr.  COCKBURN.  —  Remarks  may  be 
made  about  an  anomaly  of  that  kind,  but 
the  fact  that  such  an  anomaly  is  necessary 
to  maintain  the  principle  only  shows  how 
strongly  the  people  of  the  United  States 
are  attached  to  the  principle.  Unless  we 
strike  out  these  words  we  who  plead  for 
equal  representation  in  the  Senate  en- 
danger our  own  position. 

Mr.  HOWE  (South  Australia).— Do  I 
understand  that  if  Queensland  were 
divided  into  three  states  each  of  these 
states  would  have  six  representatives  in 
the  Senate  1 

Dr.  Cockburn. — If  the  Parliament  of 
the  Commonwealth  admitted  them. 

Mr.  HOWE.— That  looks  very  well  on 
the  face  of  it ;  but  I  think  the  power  of 
dealing  with  representation  should  be  left 
to  the  Federal  Parliament. 

Dr.  Cockburn. — It  is  left  to  the  Federal 
Parliament,  because  if  Queensland  chose  to 
split  herself  up  into  homoeopathic  parts  the 
Federal  Parliament  could  refuse  to  admit 
those  parts  as  states. 

Mr.  KINGSTON  (South  Australia).— 
Is  it  intended  under  this  clause  to  allow 
the  Parliament  of  the  Commonwealth  to 
carve  new  states  out  of  existing  states'? 


Mr.  Barton. — It  seems  to  me  that  that 
must  be  the  intention. 

Mr.  KINGSTON.  — I  would  suggest 
that  this  power  should  be  exercised  only 
with  the  consent  of  the  Parliaments  of  the 
states. 

Mr.  BARTON  (New  South  Wales).— If  the 
right  honorable  member  will  look  at  clause 
117,  he  will  see  that  no  state  can  alienate 
any  part  of  its  territory  without  the 
consent  of  the  state  Parliament.  While 
the  Federal  Parliament  is  empowered  to 
establish  new  states,  there  is  a  condition 
imposed  which  prevents  territory  from 
being  available  for  a  new  state  until  it 
has  been  conceded  by  the  Parliament  of 
the  state  to  which  it  belongs. 

Mr.  WALKER  (New  South  Wales).— As 
the  leader  of  the  Convention  has  referred 
to  clause  117,1  would  draw  attention  to 
the  fact  that  the  great  obstacle  which 
prevents  Queensland  from  joining  the 
Federation  is  that  at  the  present  time  the 
colony  may  be  subdivided  upon  petition  to 
Her  Majesty  the  Queen,  and  a  large  pro- 
portion of  the  people  there  are  afraid  to 
come  under  a  Constitution  which  might 
take  away  Her  Majesty's  prerogative  in 
this  respect,  and  prevent  any  division  of 
the  colony  without  the  consent  of  the  state 
Parliament.  That  was  really  the  reason 
why  the  Queensland  Federal  Bill  was  not 


The  CHAIRMAN.  —  These  remarks 
will  be  more  in  order  Avhen  we  are 
dealing  with  clause  117. 

Mr.  WALKER.— Yes;  but  the  leader 
of  the  Convention  having  referred  to  the 
clause  I  took  the  liberty  of  mentioning 
the  matter. 

Mr.  KINGSTON  (South  Australia).— 
I  am  obliged  to  the  leader  of  the  Conven- 
tion for  this  direction  to  clause  117;  but 
I  suggest  that  it  might  be  preferable  if 
in  clause  114  we  made  it  additionally 
clear  that  the  power  of  establishing  new 
states  should  not  be  exercised  without  the 
consent  of  the  Parliament  of  the  state 
affected.  I  only  ask  the  honorable  and 
learned  member   to  consider  the  matter 
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further.  I  have  looked  at  the  provisions 
of  the  clause  to  which  he  has  called  atten- 
tion, but  this  is  such  a  large  power  that 
I  think  its  real  extent  should  be  placed 
beyond  doubt. 

Mr.  Lyne. — Does  not  the  right  honor- 
able member  think  that  it  is  placed  beyond 
doubt  by  clause  117  1 

Mr.  KINGSTON.— I  do  not. 

Mr.  LYNE  (New  South  Wales).— To  be 
consistent  upon  this  matter,  I  intend  to 
vote  in  such  a  way  as  will  allow  new  states 
to  join  the  Commonwealth  upon  the  same 
terms  as  existing  states,  though  at  the 
same  time  I  am  altogether  opposed  to  the 
principle  of  equal  state  representation. 
If,  however,  equal  state  representation  is 
allowed  to  Tasmania,  South  Australia,  and 
Western  Australia,  I  cannot  see  why  new 
states  should  not  be  given  the  same  privi- 
lege. This  only  shows  to  what  a  great 
extent  the  principle  of  equal  representation 
can  be  carried. 

The  amendment  was  negatived. 

The  CHAIRMAN.  — The  amendment 
having  been  negatived,  I  shall  not  put  the 
consequent  amendment  suggested  by  the 
House  of  Assembly  of  South  Australia. 

The  clause  was  agreed  to. 
Clause     115. — (Provisional     government    of 
territories. ) 

Mr.  BARTON  (New  South  Wales).— 
There  is  a  question  as  to  whether  the 
word  "  provisional "  should  remain.  Where 
the  territory  is  not  part  of  an  existing 
state,  of  course  the  Parliament  might  raise 
that  territory  into  a  state  after  a  certain 
term  of  government ;  but  when  the  terri- 
tory is  part  of  an  existing  state  that 
can  only  be  done  by  the  consent  of  the 
state  or  its  Parliament.  As  to  these 
territories  the  word  "  provisional "  is  pro- 
bably not  an  incorrect  description,  but 
the  question  arises  whether  it  is  a  neces- 
sary word.  The  administration  and  go- 
vernment of  a  territory  are  words  quite 
sufficient  to  describe  the  process  as  it  goes 
on.  It  might  not  be  wise  to  use  this 
word  "provisional,"  implying  an  entirely 
temporary  government,  because  there 
[Mr.  Kivrjstov. 


might  be  territories  which,  after  they 
became  part  of  the  Commonwealth,  might 
not  for  many  years,  if  at  all,  become 
states. 

Mr.  Higgins. — The  word  is  not  used  in 
the  Constitution  of  the  United  States. 

Mr.  BARTON.— I  fancy  it  is  not.  I 
think  it  was  only  introduced  in  the  Bill  of 
1891.  I  beg  to  move  that  the  word 
"provisional"  be  struck  out. 

The  amendment  was  agreed  to. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales — 

Omit  the  words  "  any  territory  surrendered 
by  any  state  to  and  accepted  by  the  Common- 
wealth, or." 

The  amendment  was  negatived. 

The  CHAIRMAN.— There  is  another 
amendment  suggested  by  the  House  of 
Assembly  of  South  Australia,  to  add  at  the 
end  of  the  clause  the  following  words  : — 

No  federal  territory  shall  be  alienated  in  fee 
simple,  nor  shall  it  be  leased  for  a  longer 
period  than  50  years,  except  upon  payment  of 
a  perpetual  rent,  which  shall  be  subject  to 
periodical  appraisement  at  intervals  of  not 
more  than  ten  years. 

Mr.  GLYNN  (South  Australia).— I  pro- 
mised the  honorable  member  who  moved 
this  amendment  in  the  South  Australian 
Assembly  to  amend  it  in  a  direction 
that  he  agreed  would  be  desirable.  As  it 
stands,  I  believe  it  is  in  substance  the 
amendment  moved  in  Adelaide  by  the 
honorable  member  (Mr.  Wise);  but  it 
would  prevent  an  exchange  of  land.  It 
also  introduces  two  forms  of  leases — one 
for  50  years,  and  the  other  in  perpetuity. 
I  beg  to  move — 

That  the  amendment  be  amended  by  leaving 
out  all  the  words  after  "  fee  simple,"  with  the 
view  to  insert  the  following  words: — "except 
by  way  of  exchange  for  other  territory,  nor 
leased,  except  in  perpetuity  at  its  fair  annual 
rent,  subject  to  periodic  appraisement  at  inter- 
vals of  not  more  than  fourteen  years,  in  a 
manner  to  he  determined  by  Parliament. ': 

The  amendment  will  amount  to  this  : 
That  there  is  to  be  no  alienation  in  fee 
simple,  and  any  alienation  must  be  in  the 
form  of  a  lease  in  perpetuity,  at  a  rent  ta 
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be  periodically  appraised,  in  a  manner  to 
be  determined  by  Parliament. 

Mr.  Higgins. — Suppose  it  is  not  Crown 
land  at  all  ? 

Mr.  GLYNN.— It  applies  to  federal 
territory. 

Mr.  Higgins. — It  might  be  federal  terri- 
tory, and  yet  part  of  it  might  be  owned 
by  private  individuals. 

Mr.  GLYNN.— That  is  a  question  af- 
fecting the  original  amendment,  which  I 
merely  wish  to  amend.  After  the  federal 
capital  is  decided  upon,  the  Federal  Par- 
liament might  have  a  large  quantity  of 
land  which  might  not  be  used  for  build- 
ing, the  leasing  of  which  might  in  the 
future  yield  an  enormous  amount  of  rent, 
which  could  be  applied  in  diminution  of 
taxation. 

An  Honorable  Member.  —  Let  the 
Federal  Parliament  deal  with  that. 

Mr.  GLYNN. — Unless  we  put  in  this 
provision,  goodness  knows  when  the  Fede- 
ral Parliament  might  adopt  the  principle. 
I  am  not  speaking  on  the  principle  at  pre- 
sent ;  I  believe  in  it,  but  I  am  not  going 
to  re-argue  the  question. 

Mr.  BROWN  (Tasmania).— This  is  one  of 
the  numerous  questions  which  might  very 
well  be  left  to  the  Federal  Parliament.  It 
opens  up  the  whole  question  of  perpetual 
leasing,  which  might  be  discussed  for 
months.  This  is  clearly  a  question  for  the 
Federal  Parliament  to  decide.  The  various 
colonies  will  be  represented  in  the  Federal 
Parliament  on  this  question,  as  on  others 
which  have  been  discussed  here  at  very 
great  length.  The  representatives  of  the 
different  colonies  will  have  an  opportunity 
of  airing  their  theories  about  the  occupa- 
tion of  land,  and  it  would  be  a  waste  of 
time  to  discuss  the  question  now.  I  have 
not  taken  part  in  past  discussions,  for  the 
very  reason  that  I  am  now  giving  why 
we  should  not  discuss  this  question.  It 
seems  to  me  that  we  have  spent  a  great 
deal  of  time  in  deliberating  upon  questions 
which  might  very  well  have  been  left  for 
the  decision  of  the  Federal  Parliament.  It 
seems  to  me  to  be  specially  appropriate 


that  we  should  leave  this  subject  to  the 
Federal  Parliament.  No  doubt  the  hon- 
orable member  (Mr.  Glynn)  is  quite  earnest 
in  his  desire  to  establish  the  theory  which 
he  holds  as  to  the  occupation  of  land, 
but  I  hope  that  he  will  be  content  to  leave 
it  to  be  dealt  with  hereafter,  and  that  he 
will  not  ask  us  to  enter  upon  such  a  very 
wide  discussion. 

Mr.  Glynn's  amendment  was  negatived. 

The  amendment  suggested  by  the 
House  of  Assembly  of  South  Australia 
was  negatived. 

The  clause,  as  amended,  was  agreed  to. 

Clause  116  (Alteration  of  limits  of 
states)  was  agreed  to. 

Clause  117. — A  new  state  shall  not  be  formed 
by  separation  of  territory  from  a  state  without 
the  consent  of  the  Parliament  thereof,  nor 
shall  a  state  be  formed  by  the  union  of  two  or 
more  states  or  parts  of  states,  or  the  limits  of  a 
state  he  altered,  -without  the  consent  of  the 
Parliament  or  Parliaments  of  the  state  or  states 
affected. 

Mr.  WALKER  (New  South  Wales).— 
As  I  have  already  remarked,  I  hope  that 
the  leader  of  the  Convention  and  the 
Drafting  Committee  will  see  their  way  to 
alter  this  clause  so  as  to  provide  for  a 
contingency  which  I  should  be  sorry  to 
see  arise.  The  event  of  Queensland  com- 
ing into  the  Federation  will  depend  upon 
Her  Majesty's  prerogative  being  main- 
tained with  regard  to  the  division  or 
separation  of  that  colony.  At  present 
Her  Majesty  can  subdivide  that  colony 
upon  a  requisition  from  the  inhabitants. 
We  should,  if  possible,  continue  that 
power,  so  that  if  Queensland  should  come 
into  the  Federation,  Northern  and  Central 
Queensland  could,  by  petition  to  Her 
Majesty,  have  that  portion  of  the  colony, 
if  they  so  desire,  separated  into  another 
colony,  and  at  the  same  time  re- 
main within  the  Commonwealth.  I 
will  not  detain  the  committee,  because, 
on  this  matter,  I  am  only  putting  forward 
a  suggestion.  I  do  not  propose  to  move 
an  amendment.  I  think  I  am  not  equal 
to  framing  an  amendment  in  legal  phrase- 
ology,   but    I    believe   the   leader  of   the 
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Convention  is  perfectly  competent  to  speak 
on  this  subject,  having  been  interviewed, 
to  my  knowledge,  by  the  chairman  of  the 
Separation  Committee  in  Rockhampton, 
from  which  committee,  by-the-bye,  the  Con- 
vention received  a  petition  in  Adelaide 
setting  out  the  peculiar  position  of  Central 
and  Northern  Queensland.  I,  therefore, 
ask  Mr.  Barton  if  he  will  kindly  see 
whether  it  is  possible  to  draft  a  clause  by 
which  Queensland  may  more  readily  come 
into  the  Commonwealth  than  I  fear  she 
otherwise  would  do  1 

Mr.  BARTON  (New  South  Wales).— 
This  is  a  very  prickly  subject,  because  if 
you  endeavour  to  keep  alive  the  present 
power  of  delimiting  and  subdividing 
Queensland  without  the  consent  of  its 
Parliament,  and  import  this  into  the  Con- 
stitution, the  danger  arises  whether,  if 
you  secure  the  assent  of  either  Northern 
and  Central  Queensland  to  the  Constitu- 
tion, you  may  not  alienate  a  large  majority 
in  Southern  Queensland.  Again,  the  diffi- 
culty would  arise,  and  I  confess  it  is  still 
a  difficulty,  that  if  you  keep  in  this  Con- 
stitution a  provision  which  necessitates 
the  assent  of  the  Parliament  of  a  colony 
before  that  colony  can  be  subdivided,  that 
gives  the  majority  in  Southern  Queens- 
land powers  over  the  minority  in  Central 
and  Northern  Queensland  which  they  do 
not  wish  to  be  denied,  and  it  might  make 
the  Constitution  distasteful  to  them.  As 
far  as  I  am  concerned,  I  do  not  like  to 
handle  the  subject.  It  may  be  that 
before  much  time  has  elapsed  Queensland 
will  have  got  rid  of  this  difficulty  and  will 
have  agreed  to  some  form  of  separation. 

Mr.  Fraser. — They  are  getting  rid  of 
it  now. 

Mr.  BARTON.— The  way  of  dealing 
with  this  question  that  my  honorable  friend 
(Mr.  Walker)  proposes  is,  I  am  afraid,  not 
a  way  of  getting  rid  of  the  difficulty.  I 
will  make  him  this  promise :  I  will  draft 
for  him  some  such  provision  as  will  meet 
his  views  in  reference  to  this  matter.  I 
will  not  move  the  amendment  myself,  but 
if  it  is  the  wish  of  the  Convention  to 
[Mr,  Walker. 


recommit  the  clause  later  on  there  will 
then  be  an  opportunity  for  him  to  move 
its  insertion. 

Mr.  Walker. — I  thank  the  honorable 
member. 

The  clause  was  agreed  to. 

Chapter  IV.  was  further  postponed  until 
after  the  consideration  of  Chapter  VII. 

Chapter  VII. — Miscellaneous. 

Clause  118. — The  seat  of  government  of  the 
Commonwealth  shall  be  determined  by  the 
Parliament. 

Until  such  determination  the  Parliament 
shall  be  summoned  to  meet  at  such  place  within 
the  Commonwealth  as  a  majority  of  the  Go- 
vernors of  the  states,  or,  in  the  event  of  an 
equal  division  of  opinion  amongst  the  Gover- 
nors, as  the  Governor-General  shall  direct. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales — 

After  "  shall  be,"  in  line  2,  omit  remainder  of 
clause,  insert  "  in  Sydney,  in  the  colony  of  New- 
South  Wales." 

Dr.  COCKBURN  (South  Australia).— 
Before  that  amendment  is  put,  I  should 
like  to  move  a  prior  amendment,  namely, 
to  substitute  for  the  word  "Common- 
wealth" the  word  "Australia."  I  want 
the  seat  of  government  of  the  Common- 
wealth to  be  known  as  the  capital  of  Aus- 
tralia, not  that  I  have  any  objection  to 
the  word  "Commonwealth" — I  believe  in 
the  word  "  Commonwealth,"  which  I 
wish  to  see  retained — but  because  I 
want  to  see  the  word  "Australia"  used 
as  coterminous  with  the  word  "Com- 
monwealth/' I  want  to  see  every  induce- 
ment given  to  every  state  to  come  into  the 
Commonwealth,  in  order  that  they  may 
become  and  remain  a  component  part  of 
Australia.  I  do  not  want  to  offer  any 
inducement  to  any  state  that  she  will  gain 
prestige  or  increased  status  by  standing 
out.  I  do  not  want,  when  the  Common- 
wealth is  established,  to  see  Australia 
divided  into  two  parts — the  Common- 
wealth of  Australia  and  a  colony. 

An  Honorable  Member. — You  will 
never  hear  of  a  colony. 

Dr.  COCKBURN.— I  do  not  know.  We 
do  not  want   Australia   knero  as  being 
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divided  into  two  parts.  We  want  the 
word  "  Australia  "  to  convey  the  highest 
expression  of  Australian  life,  that  is  to  say, 
the  Commonwealth.  I  want  everybody 
who  is  a  citizen  of  the  Commonwealth  to 
be  able  to  say — "I  am  a  citizen  of  Aus- 
tralia," without  any  ambiguity  whatever. 
I  do  not  want  anybody  who  hails  from 
Australia  to  be  asked — "  What  part  of 
Australia  do  you  come  from  1  Do  you  come 
from  the  Commonwealth,  or  from  such-and- 
such  a  colony?"  I  want  the  two  words  to 
be  identical  in  meaning  and  synonymous. 
At  the  same  time  I  do  not  want  to  elimi- 
nate the  word  "Commonwealth,"  or  say  any- 
thing derogatory  of  the  word  "  Common- 
wealth," because  I  believe  that  word  has 
a  meaning  which  carries  out  our  wishes. 

Sir  John  Forrest. — You  cannot  legis- 
late against  other  people.  Suppose  Queens- 
land remains  out,  it  will  still  be  entitled 
to  call  its  part  of  the  territory  Australia. 

Dr.  COCKBURN.— She  will  still  re- 
main Queensland,  and  we  will  remain  Aus- 
tralia. I  am  not  speaking  in  reference  to 
Queensland  or  to  any  particular  state.  I 
am  speaking  in  reference  to  any  state 
which  chooses  to  stand  out  from  the  general 
understanding  and  to  remain  a  distinct 
and  separate  state. 

Sir  John  Forrest. — You  want  to  collar 
the  name. 

Dr.  COCKBURN.— I  do  not  want  to 
collar  the  name — it  is  our  right. 

An  Honorable  Member.  —  Look  at 
clause  4. 

Dr.  COCKBURN.— Probably  clause  4 
will  be  the  better  clause  in  which  to 
move  the  amendment.  It  is  a  matter 
which  I  think  we  will  have  to  con- 
sider. I  would  like  to  see  the  amend- 
ment made  here,  because,  I  think,  it 
is  a  matter  which  very  closely  con- 
cerns our  national  life.  Of  course  an 
alteration  will  have  to  be  made  in 
clause  4,  and  the  alteration  I  would 
suggest,  if  I  am  permitted  to  say  what 
the  result  of  making  the  alteration  will 
be 


The  CHAIRMAN.— We  must  not  dis- 
cuss over  again  what  we  are  going  to  call 
the  Constitution.  The  question  before 
the  committee  now  is  what  we  are  going 
to  call  the  capital. 

Dr.  COCKBURN.— I  do  not  want  to 
reverse  the  vote  which  has  been  arrived 
at,  and  with  which  I  am  absolutely  in 
sympatlry.  I  simply  want  to  make  Aus- 
tralia and  the  Commonwealth  synonymous 
terms.  And  if  clause  4  is  the  correct 
place  in  which  to  move  an  amendment,  I 
would  suggest  that  instead  of  the  words 
"  the  seat  of  government  of  the  Common- 
wealth "  we  should  use  the  words  "  the 
seat  of  government  of  Australia." 

An  Honorable  Member. — How  are  you 
going  to  enforce  it? 

The  CHAIRMAN.— I  do  not  think  we 
ought  to  go  back  to  clause  4. 

Dr.  COCKBURN.— I  will  not  go  back 
to  that  clause  ;  I  will  move  the  amendment 
here,  and  it  is  not  antagonistic  to  any  vote 
which  has  been  arrived  at,  because  I  think 
it  is  the  proper  place  to  make  the 
amendment.  All  I  am  asking  is  that  our 
seat  of  government — our  capital  city — 
shall  be  known,  not  as  the  seat  of  govern- 
ment of  the  "  Commonwealth,"  but  as  the 
seat  of  government  of  "  xVustralia."  I 
do  not  mean  to  speak  at  any  length,  not 
because  I  do  not  want  honorable  members 
to  agree  with  me,  but  because  I  think, 
when  they  look  at  the  matter,  they  will 
themselves  see  that  it  is  the  correct  thing 
for  us  to  do,  that  we  have  a  right  to  do  it, 
and  that  this  clause  is  the  proper  place  in 
the  Bill  to  do  it.  I  only  want  honorable 
members  to  take  the  matter  into  their 
consideration.  I  do  not  want  to  spring  a 
surprise  on  the  committee,  or  to  ask  hon- 
orable members  to  vote  on  the  matter,, 
of  which  perhaps  they  have  not  considered 
the  bearings.  I  believe  that  when  the 
committee  takes  the  whole  matter  into  its 
consideration,  it  will  agree  with  me  that 
the  words  "Commonwealth"  and  "Aus- 
tralia "  should  be  synonymous  terms,  and 
that  we  should  leave  no  loop-hole  or  am- 
biguity with  regard  to  what  the  meaning 
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of  Australia  is  to  be  in  the  future.  We 
mean  Australia  to  be  our  Commonwealth 
— our  Federation  of  States. 

Mr.  McMillan. — Would  it  not  do  to 
use  the  words  "  and  shall  be  the  capital  of 
Australia"? 

Dr.  COCKBURN.— I  am  not  wedded  to 
any  form  of  words.  I  am  only  anxious  to 
give  expression  to  what  I  think  will  be  the 
general  feeling,  and  the  legitimate  aspira- 
tion of  the  people  of  the  Commonwealth. 

Mr.  SYMON  (South  Australia).— The 
honorable  member  may  rely  very  strongly 
on  my  support,  but  the  amendment  should 
•be  made  in  clause  3  or  clause  4. 

Mr.  Barton. — Clause  4  is  only  a  defi- 
nition, and  I  propose  to  strike  that  defi- 
nition out.  There  will  be  an  opportunity 
of  moving  the  amendment  on  clause  3. 

Mr.  SYMON.— That  would  be  the 
proper  place  for  the  amendment,  and  I 
would  ask  the  honorable  member  not  to 
press  it  now.  If  we  were  to  put  it  in  here, 
it  would  be  a  contradiction  in  terms,  be- 
cause if  clause  3  remains,  the  name  of  the 
Federation  we  are  creating  is  not  Aus- 
tralia, but  the  Commonwealth  of  Aus- 
tralia. If  there  were  three  or  four  colonies 
standing  out,  each  of  those  colonies  would 
have  a  right  to  object  to  our  arrogating 
the  name  of  Australia.  If  the  name  of 
Australia  is  to  be  adopted — and  I  give  my 
strongest  adhesion  to  that  proposal — the 
amendment  should  be  inserted  in  clause  3. 

The  CHAIRMAN.— It  seems  to  me  that 
we  are  discussing  a  question  that  has  been 
already  settled  by  the  committee.  If 
clause  3  is  the  proper  place  for  the  amend- 
ment, it  can  be  dealt  with  on  that  clause. 

Dr.  Cockburn. — I  shall  be  quite  willing 
to  move  the  amendment  then.  I  thought 
that  this  was  the  proper  place  for  it. 

The  CHAIRMAN.— The  question  before 
the  Chair  is  the  amendment  suggested  by 
the  Legislative  Council  of  New  South 
Wales,  to  insert  the  words  "  in  Sydney,  in 
the  colony  of  New  South  Wales." 

Mr.  LYNE  (New  South  Wales).— I 
do  not  intend  at  this  stage  to  speak 
.at  length  on  this  question.  It  will 
[Dr.  Cockburn. 


be  understood  that  if  there  was  any 
prospect  of  the  amendment  being  car- 
ried I  would  support  it  very  strongly. 
Many  objections  have  been  raised  to 
the  federal  capital  being  at  any  spot 
close  to  the  sea-shore,  or  in  a  position 
where  it  could  easily  be  attacked.  Before 
discussing  the  question  of  Sydney  being 
the  capital,  I  should  like  to  hear  what 
other  honorable  members  have  to  say.  If 
this  proposal  is  negatived,  I  intend  to 
submit  a  further  amendment,  of  which  I 
have  given  the  Chairman  notice,  to  the 
effect  that  the  capital  shall  be  in  the  state 
of  New  South  Wales. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  desire  to  move  an  amendment  on  the 
amendment. 

Sir  John  Forrest. — Hobart. 

Sir  EDWARD  BRADDON.— That  is  it. 
It  is  no  better  joke  than  the  suggestion  that 
Sydney  should  be  the  capital  of  the  Com- 
monwealth. Nature  has  fixed  upon  Hobart 
as  the  capital.  Everything  points  to  it  or 
some  other  place  in  Tasmania  as  the 
capital. 

Sir  John  Forrest. — You  must  build  a 
bridge  across. 

Sir  EDWARD  BRADDON.— All  that 
would  be  done  by  the  Commonwealth. 

An  Honorable  Member. — Would  not 
Launceston  do  as  well  % 

Sir  EDWARD  BRADDON.— I  will  not 
say  anything  against  Launceston.  I 
desire  simply  to  move  that  the  capital  be 
at  some  suitable  place  in  the  state  of 
Tasmania,  and  I  am  sure  that  honorable 
members  who  aspire  to  seats  in  the 
Federal  Parliament  will  support  me. 
They  wTill  know  that  in  going  to  perform 
their  duties  at  the  centre  of  government 
they  will  be  making  no  sacrifice  of  health 
or  personal  comfort. 

Mr.  Higgins. — It  may  be  105  in  the 
shade  in  Hobart. 

Sir  EDWARD  BRADDON.— No,  it 
cannot  reach  that.     I  beg  to  move — 

That  the  amendment  be  amended  by  striking 
out  "Sydney,"  with  a  view  to  inserting  in  lieu 
thereof  ' '  some  suitable  place  in  Tasmania. " 
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Sir  GEORGE  TURNER  (Victoria).— I 
have  an  amendment  which  will,  I  think, 
come  before  this  amendment.  I  propose 
to  insert  a  word  before  "  Sydney."  We 
undoubtedly  have  in  this  colony  of  Vic- 
toria a  place  which  is  well  suited,  by 
nature  and  by  what  has  been  done  for 
it,  for  the  federal  capital.  We  possess 
buildings  well  adapted  to  the  purpose, 
and  we  have  a  climate  unrivalled  for 
changes  in  any  part  of  the  Australian 
colonies.  I  have  the  honour  of  represent- 
ing in  the  local  Parliament  a  portion  of 
this  great  colony  of  Victoria,  and  I 
should  be  wanting  in  my  duty,  hav- 
ing regard  to  other  proposals  sub- 
mitted by  honorable  members  who 
were  just  as  serious  probably  as  I  am, 
if  I  failed  to  put  forward  the  claims  of 
Victoria  or  some  part  of  it  to  be  the  fede- 
ral capital.  I  propose  to  insert  before  the 
words"  in  Sydney  "the  words  "St.  Kilda." 

The  CHAIRMAN.— I  am  afraid  I  can- 
not put  that  amendment,  unless  the  Right 
Hon.  the  Premier  of  Tasmania  withdraws 
his  proposal. 

Mr.  SYMON  (South  Australia).— There 
is  one  colony  which,  in  this  discussion,  has 
been  overlooked,  and  it  has  greater  claims, 
I  think,  in  some  parts  of  it  than  any  other 
which  has  been  mentioned.  There  is  a 
place  in  South  Australia  that  is  ideally 
fitted — and  in  this  I  am  perfectly  serious 
— for  the  federal  capital,  and  that  is 
Mount  Gambier.  It  is  unequalled  for 
climate,  for  beanty  of  scenery,  for  every- 
thing that  would  tend  to  make  life  plea- 
sant and  agreeable. 

Mr.   Deakin. — "Where  every  prospect 


Mr.  SYMON. — And  where  we  hope — 
when  the  Federal  Parliament  sits  there — 
the  latter  part  of  the  quotation  will  not 
apply.  I  shall  therefore  move  at  the 
proper  time  that  Mount  Gambier  be 
selected  as  the  federal  capital. 

Sir  William  Zeal. — What  about  the 
earthquake  at  Mount  Gambier  1 

Mr.  SYMON.— Well,  a  recurrence  of  that 
event  would  be  a  pleasant  variety      At  any 


rate,  it  would  not  be  so  alarming  as  the 
earthquakes  my  honorable  friend  some- 
times creates  in  this  chamber. 

Dr.  COCKBURN  (South  Australia).— 
I  suppose  that  the  whole  discussion  on 
this  question  is  more  or  less  of  a  jest,  and 
I  think  I  must  take  a  turn  when  there  is 
a  joke  going  on.  But  seriously,  sir,  this 
matter  will  have  to  be  left  to  the  Federal 
Parliament.  If,  however,  we  are  going  to 
argue  it  seriously  now — if  the  Convention 
were  in  a  state  of  mind  in  which  it  could 
be  argued  seriously — I  should  like  to  point 
out  that,  from  the  geographical  point  of 
view,  the  centre  of  gravity  of  Australia 
lies  at  one  definite  point. 

Mr.  Fraser. — Where  is  that  ? 

Dr.  COCKBURN.— Adelaide,  which  is 
situated  on  the  water-way  that  is  the  most 
important  water-way  of  access  to  the  centre 
of  the  continent.  Whereas  there  would  be 
great  difficulty  in  regard  to  the  federal  capi- 
tal being  situated  either  at  Sydney  or  Mel- 
bourne, I  do  not  think  the  same  objection 
would  hold  good  with  regard  to  Adelaide. 
I  think,  speaking  off-hand,  that  although 
Sydney  and  Melbourne  would  resent  the 
necessary  conditions  of  the  federal  capital 
being  located  at  either  place,  Adelaide 
would  consent  to  them.  But  there  is 
another  point  to  be  taken  into  considera- 
tion. Judging  from  our  debates,  what  has 
proved  to  be  the  most  important  part  of 
Australia?  Undoubtedly  the  River  Murray. 
The  Murray  has  proved  itself  to  be  as  it 
were  the  thread  which  has  held  our  discus- 
sions together.  I  would  also  like  to  point 
out,  by  way  of  analogy,  that  all  the  capitals 
that  have  for  any  lengthened  period  occu- 
pied an  important  place  upon  the  page  of 
history  have  been  cities  situated  on  im- 
portant rivers.  On  these  grounds,  I  should 
like  to  put  in  a  claim  first  of  all  on  behalf 
of  Adelaide,  and  failing  that  for  some  city 
situated  on  the  River  Murray. 

The  amendment  to  strike  out  the  word 
"  Sydney  "  was  agreed  to. 

The  amendment  for  the  insertion  of  the 
words  "in  some  suitable  place  in  Tas- 
mania "  was  negatived. 
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The  CHAIRMAN.  — The  amendment 
now    before     the    Chair    is    Mr.    Lyne's 

amendment  for  the  insertion  of  the  words 
"in  the  colony  of  New  South  Wales." 

Mr.  LYNE  (New  South  Wales).— Hon- 
orable members  seem  to  be  in  a  rather 
laughing  mood  in  regard  to  this  ques- 
tion. Now,  I  am  not  in  a  laughing 
mood. 

Mr.  Peacock. — Are  you  ever  in  a  laugh- 
ing mood  1 

Mr.  LYNE. — I  am  as  serious  in  regard 
to  this  question  as  I  have  been  >in  regard 
to  any  other,  and  I  venture  to  think  that 
the  whole  of  the  arguments  are  in  favour 
of  having  the  federal  capital  in  New  South 
Wales.  I  would  not  press  just  now  a 
proposal  that  the  capital  should  be  in 
Sydney,  because  I  believe  that  there  is  a 
great  deal  in  the  argument  I  have  heard 
that  Sydney  is  a  likely  place  of  attack. 
The  same  objection  operates  against  the 
selection  of  Melbourne,  and  to  an  even 
greater  extent  against  Hobart.  All  these 
places  would  be  easily  open  to  attack  in 
case  of  war.  But  the  colony  of  New  South 
Wales  would  be  satisfied  to  leave  the  selec- 
tion of  the  federal  capital  to  the  Common- 
wealth, if  it  were  determined  that  the  place 
should  be  within  the  territory  of  New 
South  Wales.  We  have,  as  every  one 
knows,  many  sites  where  the  climate  is 
good,  which  are  suitable  in  regard  to  posi- 
tion, and  which  possess  all  the  qualities  that 
are  requisite  to  make  any  one  of  them  an 
ideal  spot  for  the  federal  capital.  I  venture 
also  to  think  that  the  position  of  New 
South  Wales,  if  at  any  future  time  Queens- 
land comes  into  the  Federation,  makes  her 
the  more  suitable  colony  to  contain  the 
federal  capital.  There  can  be  no  complete 
federation  without  Queensland,  with  the 
possibilities  before  that  great  country,  and 
even  if  we  frame  a  Constitution  which  will 
be  acceptable  to  the  other  states,  the  time 
will  not  be  far  distant  when  Queensland 
will  come  into  it.  That  being  so,  in  select- 
ing the  position  of  the  capital  for  Australia 
we  should  choose  a  site  which  will  be 
suitable  to  Queensland,  as  well  as  to  the 
[Mr.  Lyne. 


other  colonies,  and  for  that  purpose  there 
can  be  no  colony  more  fitted  than  the 
colony  of  New  South  Wales.  We  have 
been  invited  to  visit  Ballarat  on  Friday, 
and  some  one  has  whispered  to  me  that 
this  is  to  give  the  representatives  a  good 
opinion  of  Ballarat,  with  a  view  to  its 
being  selected  as  the  site  for  the  federal 
capital.  I  only  hope  that  the  climate  of 
Ballarat  is  better  than  the  climate  of 
Melbourne  has  been  for  the  last  few  days. 
If  not,  it  will  have  a  very  poor  show  of 
being  selected  as  the  federal  capital  ;  and 
I  should  also  think  that  the  heat  we 
have  had  here  will  place  Melbourne  out 
of  the  running  altogether.  I  do  not 
wish  to  debate  the  question  at  any  length, 
because  the  suggestion  I  have  made  must, 
I  think,  commend  itself  to  every  member 
of  this  Convention.  Albury  has  been 
mentioned  as  a  suitable  place.  The 
climate  there  is  not  so  good  as  it  is  at 
other  places  in  New  South  Wales,  but  for 
many  reasons  it  is  a  good  spot.  There  are 
also  many  other  suitable  localities  in  New 
South  Wales.  There  is  a  wise  provision 
in  this  Bill,  that  there  should  be  an  area  of 
territory  around  the  federal  capital,  where- 
ever  it  may  be,  which  shall  be  federal 
territory.  It  would  be  most  difficult 
that  that  should  be  provided  either 
in  Sydney  or  in  Melbourne,  or  in 
any  other  large  city  of  Australia.  I 
am  also  of  opinion  that  it  would  not  be 
a  wise  thing  to  select  a  spot  where  there 
is  at  present  no  settlement,  as  was  done  in 
the  United  States  of  America.  We  could 
easily  select  a  spot  where  we  have  a  settled 
population  at  present.  Holding  these 
ideas,  I  hope  that  this  Convention  will  not 
treat  the  matter  lightly,  because  it  is  an 
important  matter  for  us  to  consider.  I 
trust  that  honorable  members  will  consent 
to  some  spot  in  New  South  Wales  being- 
selected.  I  have  heard  many  honorable 
members  say  that  they  will  agree  to  that. 
Let  us  now  see  by  their  votes  whether 
they  will  do  so. 

Sir  William  Zeal. — Will  you  name  the 
place  1 
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Mr.  LYNE.— No ;  I  should  not  like  to 
name  the  place  at  the  present  time. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  hope  the  clause  will  be  left 
exactly  as  it  stands.  If  my  vote  could 
establish  the  capital  of  the  Commonwealth 
in  New  South  Wales,  I  certainly  would  not 
give  my  vote  to  that  effect.  I  hope  that 
the  time  will  come  when  New  South  Wales 
will  be  selected  as  the  place  for  the  capital 
of  the  Federation,  but  from  the  point  of 
view  of  the  Convention,  it  matters  very 
little  to  New  South  Wales  whether  the 
capital  is  there  or  in  Western  Australia. 
In  this  respect,  I  think  that  the  position 
of  New  South  Wales  is  exactly  the  same  as 
the  position  of  the  state  of  New  York,  the 
capital  of  which  is  Albany.  The  capital 
of  the  state  of  New  York  contains  91,000 
inhabitants — that  is,  the  legal  capital 
of  the  state  of  New  York — but  the 
city  of  New  York,  with  Brooklyn,  which 
forms  part  of  the  same  city,  contains 
2,500,000  inhabitants.  Wherever  you  fix 
the  capital  of  Federated  Australia,  I  feel 
sure  that  the  facilities  of  trade  will  fix 
the  capital  where  those  facilities  are  the 
greatest,  and  I  am  not  at  all  concerned  as 
to  where  the  capital  will  be  fixed  as  a 
matter  of  law,  because  I  know  where  it 
will  be  as  a  matter  of  fact. 

Mr.  Lyne. — You  do? 

Sir  JOSEPH  ABBOTT.— Yes;  inasmuch 
as  there  is  no  other  city  with  the  facilities 
of  Sydney,  the  capital  will,  de  facto,  be 
Sydney,  although  it  may,  de  jure,  be  in 
Western  Australia.  I  think  it  is  a  small 
thing  to  quarrel  about,  or  devote  our  atten- 
tion to  at  present.  Representing  New  South 
Wales,  I  am  perfectly  prepared  to  leave  it 
to  the  Federal  Parliament  to  determine 
where  the  capital  of  the  Commonwealth 
shall  be. 

Mr.  REID  (New  South  Wales).— I  con- 
fess that  I  cannot  follow  the  observations 
of  the  honorable  member  who  has  just 
said  that  he  represents  New  South  Wales, 
and,  at  the  same  time,  I  think  this  is  not 
a  subject  upon  which  there  should  be  any 


prolonged  debate.  I  put  it  to  the  Con- 
vention that  the  colony  of  New  South 
Wales  is  entitled  to  the  passage  of  this 
amendment.  At  the  same  time,  I  do  not 
wish  to  press  my  view  upon  any  honorable 
member  of  this  Convention.  It  is  a  matter 
which  each  member  must  decide  for  him- 
self. I  cannot  conceal  from  myself  my  own 
belief  that  the  great  burden,  the  chief 
burden,  of  this  future  Federation  will  be 
upon  the  colony  of  New  South  Wales.  I 
cannot  conceal  from  myself  the  fact  that 
the  main  object  of  this  federation  is  to 
bring  New  South  Wales  within  the  reach 
of  the  other  colonies  for  the  purposes 
of  intercourse  and  trade — very  proper 
purposes — and,  from  her  position  in  the 
group  of  the  Australasian  colonies,  I 
believe  that  she  is  entitled  to  the 
passage  of  this  amendment.  I  think 
that  all  those  members  of  the  Convention 
who  are  of  the  same  opinion  as  myself 
ought  to  help  Mr.  Lyne  to  remove  this 
matter  from  the  region  of  doubt ;  but,  I 
say  again  that  it  is  not  a  matter  on  which 
I  will  presume  in  the  slightest  degree  to 
expect  any  member  of  this  Convention  to 
be  guided  by  me.  I  simply  ask  for  a 
conscientious  vote  on  this  question. 

Mr.  McMILLAN  (New  South  Wales).— 
I  hope  that  there  will  be  no  vote  on  this 
question.  I  hope  that  the  a/mendment 
will  be  negatived.  I  quite  agree  with  Sir 
Joseph  Abbott  that  this  is  entirely  a  matter 
for  the  Federal  Parliament  to  determine. 
That  has  always  been  agreed  upon,  and 
certainly  whatever  hope  New  South  Wales 
has  in  the  future  of  having  the  federal 
capital  within  her  borders,  I  do  not 
think  her  chances  will  be  improved  by 
a  discussion  of  the  question  at  the 
present  time.  There  is  no  doubt  that  to 
us  this  question  of  the  capital  of  the  Com- 
monwealth is  involved  very  greatly  in  the 
coming  in  of  Queensland  to  this  Federation. 
To  my  mind — I  only  give  my  own  view — 
there  is  no  doubt  that  if  Queensland  comes 
in,  the  federal  capital,  if  we  have  regard  to 
convenience  and  everything,  will  Hnd  its 
natural  position  somewhere  in  New  South 
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Wales,  and  I  hope  also  that  the  capital  of 
the  Commonwealth  will  be  located  on  one 
of  the  table-lands  of  one  of  the  colonies, 
whichever  may  be  chosen,  so  that  it  may- 
have  a  healthy  situation.  I  think,  how- 
ever, that  it  would  be  lamentable  for  us 
to  divide  on  a  question  like  this,  on  which 
we  are  sure  to  be  in  a  minority. 

Mr.  HOWE  (South  Australia).— I  should 
like  to  know  whether  the  mover  of  the 
amendment  intends  to  press  it  to  a  divi- 
sion 1 

Mr.  Lyne. — Most  decidedly  I  will. 

Mr.  HOWE.— Then  I  feel  that  it  be- 
hoves me,  as  a  representative  of  South 
Australia,  to  say  a  few  words  on  the  ques- 
tion. I  am  sorry  that  the  mover  of  the 
amendment  did  not  listen  to  the  words  of 
wisdom  which  fell  from  Sir  Joseph  Abbott. 
I  consider  that  at  this  j  uncture  it  would 
be  highly  inadvisable  to  try  to  get  a  vote 
on  the  amendment,  because  it  would  place 
those  who  are  in  sympathy  with  New 
South  Wales  in  this  matter  in  a  false 
position.  My  sympathies  are  entirely  with 
the  mother  colony. 

Mr.  Lyne. — Then  vote  for  the  amend- 
ment. 

Mr.  Peacock. — This  is  not  the  place  to 
determine  the  question. 

Mr.  HOWE.— I  say  that  the  mother 
colony 

Mr.  Kingston. — The  senior  colony. 

Mr.  HOWE. — I  choose  to  designate  New 
South  Wales  as  the  mother  colony,  and  I 
hope  I  will  not  offend  my  right  honorable 
colleague  by  doing  so.  I  have  always  done 
so.  I  say  that  we  should  consider  the 
position  of  the  mother  colony.  She  has 
natural  resources,  I  believe,  far  and  away, 
according  to  her  area,  beyond  those  of  any 
of  the  other  colonies  existing  at  the  pre- 
sent time. 

Mr.  Fraser. — Queensland  is  running 
her  a  very  tight  race. 

Mr.  HOWE.— She  has  beautiful  up- 
lands, a  grand  river  system,  and  there  are 
many  places  within  her  borders  eminently 
suited  for  the  federal  capital ;  but  while  I 
Bay  all  this,  and  while  my  feelings  are 
[Mr.  McMillan. 


favorable  towards  the  mover  of  the  amend- 
ment and  the  amendment  itself,  I  feel 
that  this  is  one  of  those  questions  which, 
unless  we  are  going  to  cause  greater 
dissension  in  this  camp  than  has  ever 
existed  before,  should  be  left  entirely  to 
the  Federal  Parliament.  Consequently,  I 
ask  the  honorable  member,  if  it  is  not  yet 
too  late,  to  reconsider  the  matter,  and  not 
put  his  friends  in  a  false  position,  but 
withdraw  the  amendment,  and  leave  it  to 
an  even  higher  tribunal  than  this  to  deal 
with  the  matter. 

Mr.  REID  (New  South  Wales).— I 
really  feel,  from  the  tone  of  the  Conven- 
tion, that  this  amendment  is  going  to  be 
negatived. 

Mr.  Fraser. — That  is  so. 

Mr.  Howe. — You  should  not  press  it  to 
a  vote. 

Mr.  REID. — Yes,  I  feel  that  now;  and 
the  main  object  with  me  in  supporting 
my  friend — and  I  will  support  him  to  the 
finish,  if  necessary ;  it  is  a  matter  for  his 
decision — my  object  in  asking  this  Con- 
vention, at  this  time,  to  carry  Mr.  Lyne's 
amendment  is,  I  can  assure  honorable  mem- 
bers, although  it  may  seem  to  have  rather 
a  provincial  complexion,  entirely  in  the  inte- 
rests, from  our  point  of  view,  of  the  success 
of  this  movement.  I,  therefore,  did  not 
press  my  views  upon  any  other  honorable 
member,  because  I  could  not  press  on 
honorable  members  the  fact  that  the 
settlement  of  this  question  now  would,  in 
my  opinion,  give  an  immense  help  to  us 
in  New  South  Wales  in  securing  their 
forgetfulness  of  many  points  in  this  Con- 
stitution which  we  and  they  have  a  strong 
objection  to.  But,  now  that  we  have 
brought  the  matter  before  the  Convention, 
and  now  that  I  feel  that  the  Convention 
does  practically  refuse  to  insert  these 
words,  I  think  that  my  friend  (Mr.  Lyne) 
may  well  save  the  members  of  the  Con- 
vention from  a  vote  which,  in  many  cases, 
might  be  a  most  invidious  one  to  give; 
and  which  might  cause  those  who  will 
eventually  support,  perhaps,  the  claims  of 
the  mother  colony  if  this  matter  is  not 
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pressed  now,  not  to  appear  in  that  light. 
At  the  same  time,  I  confess  my  disappoint- 
ment that  the  matter  has  not  been  received 
in  a  more  favorable  spirit. 

Mr.  Howe.  — What  about  St.  Kilda? 

Mr.  REID. —  Now  I  am  quite  prepared, 
under  the  circumstances,  since  I  see  that 
the  feeling  of  the  Convention  is  what  it  is, 
to  say  that  I  think  my  friend  (Mr.  Lyne), 
feeling  that  we  have  no  chance  of  carry- 
ing this  amendment,  might,  to  that 
extent,  save  members  of  the  Conven- 
tion from  going  to  a  division  on  this 
matter,  as  Ave  have  practically  got 
our  answer  without  a  division.  At  the 
same  time,  I  very  much  regret  that  the 
amendment  is  not  going  to  be  success- 
ful, but  if  my  honorable  friend  presses  the 
matter  to  a  division,  1  shall  be  compelled 
to  vote  with  him,  on  the  grounds  which 
were  alleged  by  so  many  members  in  a 
recent  debate,  with  so  much  earnestness, 
that  we  ought  to  vote  according  to  our 
conscientious  convictions. 

Mr.  BARTON  (New  South  Wales).— 
There  are  several  reasons  why  my  honor- 
able friend  (Mr.  Lyne)  should  withdraw 
his  amendment.  Of  course,  in  a  body 
like  this,  it  is  a  strong  reason  for  with- 
drawing an  amendment  if  one  finds  that  a 
proposition  involving  a  matter,  not  of 
principle,  but  of  expediency,  is  sure  to  be 
defeated.  I  wish  to  put  another  con- 
sideration to  my  honorable  friend,  which  I 
am  sure  he  will  think  a  strong  one.  It  is 
this :  If  he  persists  in  forcing  his  amend- 
ment to  a  division,  it  will  assuredly  be 
taken  that  honorable  members  who  repre- 
sent the  other  colonies,  and  who  vote 
against  the  proposal,  are  against  the 
establishment  of  the  federal  capital  in 
New  South  Wales. 

Mr.  Lyne.— I  believe  that  they  are. 

Honorable  Members. — No. 

Mr.  BARTON.— Whatever  their  honest 
opinions  may  be — however  strongly  they 
may  hold  that,  while  the  situation  of  the 
federal  capital  should  be  determined  by 
the  Federal  Parliament,  it  would  be  just 
and  right  that  it  should  be  in  New  South 


Wales — out-of-doors  they  will  be  accounted 
to  have  voted  against  having  the  federal 
capital  in  New  South  Wales.  While 
honorable  members  will  be  voting  against 
the  amendment  upon  the  ground  that  this 
is  not  the  place  to  determine  the  matter, 
it  will  be  considered  that  they  are  voting 
against  the  claims  of  New  South  Wales. 
The  effect  of  this  will  be  very  serious 
hereafter,  when  the  claims  of  New  South 
Wales  come  to  be  debated,  because  it  will 
be  argued  that  those  who  have  voted 
against  the  amendment,  many  of  whom 
may  be  in  the  Federal  Parliament,  have 
already  expressed  a  disinclination  to  see 
the  capital  established  in  New  South 
Wales,  and  they  will  be  taunted  with 
inconsistency  if  they  afterwards  give  an- 
other vote. 

Sir  George  Turner. — They  will  have 
a  record  put  up  against  them. 

Mr.  BARTON.— Yes,  and  that  so  far 
from  helping  my  honorable  friend  will  be 
most  mischievous.  I  am  strongly  of 
opinion  that  when  the  proper  time  comes 
for  the  settlement  of  this  matter  it  should 
be  decided  that  the  federal  capital  shall 
be  in  New  South  Wales,  and  I  may  even 
vote  for  the  amendment ;  but  I  ask  the 
honorable  member  not  to  press  it  to  a 
division,  because  a  defeat  will  not  only  be 
mischievous  at  the  present  time,  but  will 
also  diminish  the  chance  of  the  success  of 
his  proposal  in  the  future.  If  the  motion  is 
rejected,  I  think  it  ought  to  be  explained 
everywhere  that  the  bringing  of  it  for- 
ward was  a  serious  handicap  upon  the 
chance  of  New  South  Wales,  and  I  am 
sure  my  honorable  friend  would  not  like 
to  take  the  responsibility  of  having  im- 
posed this  handicap. 

Mr.  Lyne. — The  honorable  and  learned 
member  throws  that  out  as  a  threat,  but 
I  am  prepared  to  take  all  the  responsi- 
bility which  attaches  to  my  action. 

Mr.  BARTON.— It  is  not  a  threat,  but 
I  wish  the  honorable  member  to  recollect 
how  tremendously  the  defeat  of  this  pro- 
posal may  be  used,  not  only  against  him, 
but  what  is  worse,  against  the  object  he 
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has  in  view.  I  take  it  that  I  shall  he 
supported  in  this  advice  by  nearly  every 
member  of  the  Convention,  including  the 
majority  of  the  New  South  Wales  repre- 
sentatives. The  Premier  of  New  South 
Wales  has  tendered  the  same  advice  as  I 
am  giving,  and  other  representatives  of 
New  South  Wales  have  done  the  same. 
I  am  sure  that  other  honorable  members 
think  that,  when  the  proper  time  comes, 
the  honorable  member's  view  will  be  car- 
ried into  effect,  and,  in  my  opinion,  those 
who  hold  that  view — and  I  am  sure  they 
are  not  few — will  concur  with  me  in  the 
suggestion  that  the  object  the  honorable 
member  wishes  to  attain  will  have  far 
more  chance  of  success  if  he  withdraws 
the  amendment,  and  trusts  to  the  sense  of 
equity  which  will  prevail  with  the  Federal 
Parliament  to  grant  absolute  justice  to 
New  South  Wales,  than  if  he  forces  the 
amendment  to  a  division. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I,  too,  would  like  the  honorable 
member  to  withdraw  the  amendment.  If 
he  persists  in  forcing  it  to  a  division  I 
shall  vote  against  it.  At  the  same  time, 
I  should  not  like  it  to  be  thought  that  I 
am  opposed  to  the  claims  of  New  South 
Wales.  The  matter,  however,  is  one 
which  in  my  opinion  should  be  left  to  the 
Federal  Parliament.  No  doubt  a  great 
many  honorable  members  hold  strong 
views  in  regard  to  the  position  which  the 
federal  capital  should  occupy,  but  since 
1891  they  have  always  been  content  to 
suppress  them  and  to  leave  the  matter  to 
the  Federal  Parliament.  We  have  met  four 
times  to  consider  the  drafting  of  the  Con- 
stitution, but  until  now  no  motion  of  this 
kind  has  been  made. 

Mr.  Lynb. — Yes,  a  similar  motion  was 
moved  at  the  Convention  of  1891. 

Sir  JOHN  FORREST.— Well,  it  was 
not  much  listened  to,  and  I  think  that  we 
should  leave  the  matter  to  the  Federal  Par- 
liament. Every  one  knows  that  I  have  no 
feeling  against  the  great  colony  of  New 
South  Wales.  On  the  contrary,  T  should 
like  to  help  those  who  are  representing 
[Mr.  Barton. 


that  colony  as  much  as  possible,  because  I 
recognise  that  they  have  an  arduous  task 
before  them.  At  the  same  time,  we  must 
not  forget  that  we  are  here  specially  at 
the  invitation  of  New  South  Wales,  and 
it  ill  becomes  that  colony  to  urge  to  the 
furthest  extent  a  claim  of  this  kind.  I 
think  she  should  be  content,  seeing  that  she 
will  have  the  largest  representation  there, 
to  leave  the  matter  to  the  Federal  Parlia- 
ment. If  the  amendment  is  forced  to  a 
division,  I  shall  vote  against  it ;  but  I 
wish  it  to  be  distinctly  understood  that 
my  vote  will  in  no  way  indicate  my  view 
as  to  what  should  be  the  position  of  the 
federal  capital. 

Mr.  Lyne. — If  the  right  honorable  mem- 
ber is  in  the  Federal  Parliament,  will  he 
vote  for  the  establishment  of  the  federal 
capital  in  New  South  Wales'? 

Mr.  CARRUTHERS(New  South  Wales). 
— I  join  with  the  leader  of  the  Convention 
and  the  Premier  of  New  South  Wales  in 
urging  the  honorable  member  to  withdraw 
the  amendment.  No  one  feels  more 
strongly  than  I  do  that  if  a  test  vote 
could  be  taken  upon  the  merits  of  the  pro- 
posal it  should  be  taken  now  ;  but  I  fear, 
with  the  leader  of  the  Convention,  that  the 
votes  which  are  given  will  not  be  given 
for  or  against  the  claims  of  New  South 
Wales,  but  will  be  given  upon  the 
question  whether  -we  should  in  any 
way  tie  the  hands  of  the  Federal  Parlia- 
ment in  the  choice  of  its  own  capital.  I 
do  not  believe  with  those  who  think  that 
this  is  a  matter  which  should  be  left  to  the 
Federal  Parliament,  but,  at  the  same  time, 
I  do  not  think  that  the  claims  of  New 
South  Wales  should  be  jeopardized  by  any 
unwise  proceeding  at  this  juncture.  So 
far  as  New  South  Wales  is  concerned  there 
is  a  very  strong  feeling  upon  this  point. 
Without  again  importing  into  the  dis- 
cussion the  possibility  of  risking  the  federa- 
tion, because  I  hope  there  will  be  no  risk 
after  the  explanation  which  will  be  given  to 
the  people  of  New  South  Wales  by  the  leader 
of  the  Convention  and  by  the  Premier,  I 
would  point  out  that  the  treatment  which 
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that  colony  has  for  many  years  received 
from  the  people  of  the  neighbouring 
colonies  has  bred  the  feeling,  though  it 
has  not  been  expressed  by  retaliation  at 
the  borders,  that  the  people  of  the  other 
colonies  are  unfriendly  towards  New  South 
Wales.  That  feeling  largely  predominates 
in  the  public  mind,  and  it  has  not  been 
created  by  New  South  Welshmen.  It 
has  been  created  by  our  fellow  colonists 
in  the  other  colonies. 

Mr.  Howe. — The  feeling  does  not  exist 
in  our  colony. 

Mr.  Barton. — We  should  not  do  any- 
thing here  to  increase  that  feeling. 

Mr.  CARRUTHERS.— I  quite  agree 
with  my  honorable  friend,  but  I  wish 
to  point  out  that  that  feeling  does 
exist,  and  that  we  ought  to  be  careful 
to  avoid  doing  anything  to  intensify  it. 
Therefore,  it  should  be  made  manifest  at 
this  juncture,  if  the  motion  is  withdrawn,  or 
if  a  division  is  taken,  that  in  noway  what- 
ever is  the  result  to  be  taken  as  preju- 
dicing the  fair  claims  of  the  mother  colony 
hereafter,  and  I  say  she  has  fair  claims 

Mr.  Howe. — We  all  admit  that. 

Mr.  CARRUTHERS.  —  To  have  this 
question  decided  in  her  favour  in  the 
Federal  Parliament.  Another  motive 
which,  no  doubt,  has  actuated  my  honorable 
friend  in  moving  this  amendment  is  the 
probability  that,  if  federation  is  accom- 
plished at  an  early  date,  Queensland,  which 
is  our  natural  ally  on  this  question,  will 
not  be  represented.  We  shall  have  to 
face  this  question,  which  is  one  of  the 
greatest  points  of  federation,  in  the  absence 
of  our  natural  ally.  You  may  ignore  it 
as  you  like,  and  you  may  be  as  senti- 
mental as  you  like,  but  it  will  be  a  distinct 
advantage  to  any  colony  to  have  the 
federal  capital  situated  within  its  limits. 

Mr.  Reid. — No  one  denies  that. 

Mr.  CARRUTHERS.— When  this  ques- 
tion is  decided,  in  the  absence  of  Queens- 
land we  shall  be  in  the  position  of  being 
the  most  distant  of  any  of  the  colonies. 
If  Sydney  is  proposed  as  the  capital,  it 
will    be    the  most  distant   place  for   the 


members  from  all  the  other  colonies  to 
attend.  Naturally  we  can  see  that,  under 
such  circumstances,  it  will  be  a  distinct 
gain  to  federation,  as  far  as  its  prospects 
in  New  South  Wales  are  concerned,  if  we 
have  this  obstacle  in  the  path  removed. 
But,  if  we  cannot  get  it  removed,  we  must 
only  act  as  sensible  men,  and  not  increase 
the  difficulties  by  any  injudicious  action 
on  our  part  at  the  present  time.  I  would 
therefore  urge  the  honorable  member 
(Mr.  Lyne)  not  to  prejudice  the  claims 
of  our  colony  by  pressing  the  question 
to  a  division,  and  to  accept  the  advice 
so  ably  given  to  him  by  the  honorable 
member  (Mr.  Barton)  to  withdraw  the 
motion,  it  being  made  manifest  that  the 
question  is  to  be  an  open  one,  free  from 
any  prejudice  which  might  be  excited  by 
action  at  this  juncture. 

Mr.  O'CONNOR  (New  South  Whales).— 
I  am  entirely  in  sympathy  with  the  object 
of  the  honorable  member  (Mr.  Lyne),  and 
I  can  well  see  that  a  settlement  of  this 
question  now  would  make  our  work  much 
easier  than  is  likely  to  be  the  case  in  New 
South  Wales,  and  no  doubt  it  would  aid 
Queensland  in  deciding  whether  or  not  she 
should  enter  the  Federation  by-and-by. 
At  the  same  time,  it  is  because  I  have  that 
feeling  on  the  question,  that  I  agree  with 
the  advice  now  tendered  to  Mr.  Lyne, 
not  to  put  an  issue  before  us  which 
at  present  cannot  be  decided  on  its 
merits.  It  is  quite  evident  that  a  decision 
now  will  not  be  upon  the  merits  of  the 
question,  and  the  result  of  a  division 
would  do  infinite  harm  to  the  cause  which 
Mr.  Lyne  has  at  heart,  and  which  we  all 
have  at  heart. 

Mr.  Svmon. — It  would  increase  your 
difficulties. 

Mr.  O'CONNOR.— For  that  reason,  be- 
lieving as  I  do  that  Mr.  Lyne  has  the 
cause  of  federation  at  heart,  I  say  he  can 
do  no  greater  service  to  it  than  by  recog- 
nising the  present  position  and  with- 
drawing his  amendment. 

Mr.  SYMON  (South  Australia).— May 
I    also    add    an    earnest   appeal    to    the 
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honorable  member  (Mr.  Lyne)  to  withdraw 
his  amendment.  I  join  with  the  honorable 
member  (Mr.  O'Connor)  in  saying  that  we 
all  recognise  the  anxiety  which  Mr.  Lyne 
has  displayed  in  relation  to  the  cause  of 
federation  in  the  interests  of  his  own 
colony,  while  at  the  same  time  seeing  that 
justice  was  done  to  the  states.  We  all 
know  the  great  interest  he  has  taken  in 
the  question  of  equal  representation,  and 
that  no  member  of  the  Convention  has 
given  greater  attention  to  the  subject 
than  he  has.  On  that  very  account  I 
appeal  to  him  to  recognise,  feeling  as 
he  does  the  difficulties  standing  in  the 
way,  and  which  no  one  has  been  more 
anxious  to  point  out  than  himself,  that  he, 
by  pressing  this  motion  to  a  division,  is 
creating  another  difficulty  which  does  not 
now  exist — a  difficulty  which  arises  from 
the  fact  that  the  amendment  is  that  the 
federal  capital  shall  be  in  New  South 
Wales  territory.  If  that  is  negatived,  it 
will  be  in  terms  a  declaration  that  the 
federal  capital  shall  not  be  in  New  South 
Wales  territory,  whereas,  if  we  leave  the 
matter  as  it  stands,  it  will  be  left  to  the 
Federal  Parliament  to  decide. 

Mr.  Barton. — Any  similar  motion  made 
by  a  member  from  any  other  state  would 
be  similarly  defeated. 

Mr.  SYMON.— That  is  the  case.  I  was 
sorry  to  hear  the  honorable  member  (Mr. 
Carruthers)  say  that  a  feeling  exists  in 
New  South  Wales  that  she  has  been 
treated  in  a  hostile  manner  by  the  other 
colonies. 

Mr.  Lyne. — That  feeling  does  exist. 

Mr.  SYMON. — I  am  bound  to  accept 
the  statements  of  those  honorable  mem- 
bers, but  the  very  fact  that  such  a  feeling 
does  exist  leads  one  to  the  conclusion, 
which  I  think  Mr.  Lyne  will  also  come  to, 
that  it  is  well  to  avoid  everything  which 
would  irritate  or  increase  that  undesirable 
state  of  feeling. 

Mr.  LYNE  (New  South  Wales).— When 

I  moved  this  motion  I  was  fully  prepared 

to  take  all  the  consequences.      I  recognise 

that  there  is  a  great  deal  of  truth  in  what 

[Mr.  Symon. 


has  been  stated  by  the  honorable  member 
(Mr.  Carruthers)  as  to  the  feeling  in  New 
South  Wales.  Instead  of  my  position 
being  such  as  the  honorable  member  (Mr, 
Barton)  describes  it,  that  I  would  have 
to  take  all  the  onus  of  moving  this 
amendment 

Mr.  Barton. — I  did  not  say  you  would 
have  to  take  all  the  onus.  I  said  it  would 
be  a  heavy  onus  to  undertake  when  such 
objections  are  made. 

Mr.  LYNE.— You  can  put  it  in  that 
way  if  you  like,  but  if  I  wanted  to  gain 
any  little  fleeting  popularity  in  New  South 
Wales,  I  recognise  that  it  would  be  a  most 
popular  thing  to  press  this  question  to  a 
vote,  and  I  would  not  have  to  defend 
myself  at  all.  In  addition  to  that,  whether 
it  is  pressed  to  a  vote  or  not,  the  manner 
in  which  it  has  been  received  by  this  Con- 
vention will  have  precisely  the  same 
effect.  It  has  been  received  in  an  antago- 
nistic spirit. 

Honorable  Members. — No,  no. 

Mr.  LYNE. — What  chance  would  New 
South  Wales  have  of  securing  that  the 
federal  capital  shall  be  within  her  borders 
if  Queensland  is  not  in  the  Federation, 
especially  after  what  we  have  seen  during 
the  last  ten  days  in  this  Convention  ? 

Honorable  Members. — Oh,  oh  ! 

Mr.  LYNE. — Will  any  honorable  mem- 
ber tell  me  that  New  South  Wales  has 
the  slightest  chance  with  Queensland  not 
in  the  Federation  of  having  the  federal 
capital  within  her  borders  ?  As  far  as  I 
can  judge,  there  will  be  but  very  little 
chance. 

An  Honorable  Member. — You  have 
had  things  all  your  own  way  for  the  last 
ten  days. 

Mr.  LYNE. — I  must  say  that  I  like  to 
see  members  of  the  Convention  go  to  a 
vote.  I  do  not  like  them  to  say  that  they 
will  hereafter  vote  for  having  the  capital 
in  New  South  Wales,  when  there  is  an 
opportunity  of  providing  for  that  in  the 
Bill  so  that  it  cannot  be  altered. 

Mr.  Solomon. — Let  us  stipulate  for  the 
first  Premier,  and  let  it  be  Mr.  Reid. 
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Mr.  LYNE. — And  we  shall  stipulate 
that  the  first  Treasurer  shall  be  the  hon- 
orable member  (Mr.  Solomon).  However, 
that  is  quite  a  different  matter.  My  ob- 
ject was  to  assist,  if  I  possibly  could,  the 
cause  of  federation  in  New  South  Wales. 
I  tell  honorable  members  that  the  difficult 
fight  which  we  shall  have  there  would  be 
very  much  lessened  if  the  proposal  I  have 
made  were  placed  in  this  Bill. 

Mr.  Reid. — There  is  no  doubt  about  that. 

Mr.  LYNE. — I  know  that  whatever  the 
result  may  be  it  will  be  a  very  difficult 
fight.  Therefore,  I  do  not  think  that 
honorable  members  should  accuse  me  of 
moving  this  amendment  with  the  intention 
of  having  a  deterrent  effect  on  federation. 

Mr.  Barton. — No  one  said  that. 

Mr.  LYNE. — My  object  was,  and  is,  to 
make  the  path  a  little  smoother  to  the 
representatives  of  New  South  Wales  than 
it  will  be  ;  and  I  venture  to  think  that 
unless  New  South  Wales,  which  has  the 
key  to  the  whole  position,  is  in  the  Federa- 
tion, there  is  not  likely  to  be  a  Com- 
monwealth. It  is  well  for  other  colonies 
to  talk  about  federation,  but  they  will 
not  have  federation,  I  feel  sure,  unless 
the  mother  colony,  which  has  the  key,  is 
a  member  of  that  Federation.  I  thought 
that  in  asking  honorable  members  to  insert 
this  provision  in  the  Bill  I  was  giving 
very  great  assistance  to  obtaining  that  key 
which  would  open  the  door  to  the  federa- 
tion of  all  the  Australian  colonies.  I  under- 
stand that  I  shall  be  defeated  by  a  large 
majority,  that  I  will  have  about  five  votes 
with  me  on  this  question.  I  do  not  desire 
to  place  the  representatives  of  New  South 
Wales  in  an  awkward  position,  although  I 
dislike,  when  I  have  moved  an  amendment 
of  this  kind,  to  withdraw  it ;  but  I  recog;- 
nise  that  perhaps  it  is  judicious  on  an 
occasion  of  this  kind  to  withdraw  it.  I 
have  said  what  I  desire  to  say;  I  have 
tested  the  feeling  of  the  Convention  as 
well  as  though  a  division  had  been 
taken.  I  do  not  think  the  expres- 
sions made  use  of  here  to-day  will  help 
us.       If    honorable    members   who    have 


spoken  to-day  had  said  that  when  they 
were  in  the  Federal  Parliament,  as  some 
of  them  will  be,  they  would  support  a 
proposal  to  have  the  capital  in  New  South 
Wales,  that  would  have  been  an  entirely 
different  thing. 

Dr.  Cockburn. — That  would  be  a  bit 
previous. 

Mr.  Barton. — No  one  said  a  wrord  to 
the  contrary. 

Mr.  LYNE. — I  recognise  what  the  words 
which  have  been  uttered  to-day  mean  j 
they  mean  nothing.  I  do  not  want  them 
to  mean  nothing.  I  want  them  to  mean, 
that  when  their  authors  enter  the  Federal 
Parliament,  they  will  support  New  South 
Wales  in  her  effort  to  have  the  federal 
capital  located  in  that  colony.  I  can- 
not conceive  what  induced  the  remarks 
of  the  honorable  member  (Sir  Joseph 
Abbott).  I  cannot  conceive  why  he  should 
turn  on  the  colony  in  the  manner  in  which 
he  did  as  to  the  capital.  It  is  well  to 
say  that  the  capital  of  any  country  is  that 
capital  which  is  made  by  trade.  I  recog- 
nise that,  but  I  also  recognise  that  in  tiw 
nominal  capital — the  parliamentary  capita. 
— we  are  likely  to  have  a  very  strong  city 
if  not  the  strongest  city  in  the  colony,  ot 
any  other  colony  where  it  may  be  fixed 
As  I  have  been  so  pressed  by  the  leadei 
of  the  Convention — and  I  do  not  wish  ta 
place  him  in  a  more  awkward  position 
than  I  can  avoid — and  by  others  wha 
desire  not  to  vote  on  the  question,  and, 
recognising  that  I  should  be  in  a  very 
small  minority,  I  do  what  I  seldom  do 
— I  ask  leave  to  withdraw  the  amend- 
ment. 

Mr.  HOLDER  (South  Australia).— Be- 
fore  the  amendment  is  withdrawn,  I  should 
like  in  two  or  three  words  to  thank  the 
honorable  member  (Mr.  Lyne)  for  agree 
ing  to  withdraw  it.  I  should  have  felt 
myself  to  be  in  a  very  false  position  indeed 
if  he  had  at  this  juncture  forced  a  division 
on  the  question.  I  may  tell  him,  as  h$ 
seems  somewhat  down-hearted  at  the  re. 
ception  of  his  amendment,  that  had  an 
amendment  been  moved  to  fix  on  Adelaide, 
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or  any  place  in  South  Australia,  for  the 
federal  capital,  I  should  have  opposed 
the  proposal  as  I  opposed  his  proposal, 
and  I  think  every  representative  of  every 
colony  will  be  able  to  say  precisely  the 
same.  The  honorable  member  may  rest 
content  that  the  reception  of  this  proposi- 
tion now  is  not  in  any  sense  an  unfavorable 
reception  of  any  position  in  New  South 
Wales  as  the  site  of  the  capital,  but  simply 
a  pronouncement  of  the  opinion,  which  is 
generally  held,  that  this  is  not  the  proper 
time  to  decide  the  question. 

Mr.  BARTON  (New  South  Wales).— 
Before  the  amendment  is  withdrawn,  I 
should  like  to  endeavour  to  remove  an  im- 
pression from  the  mind  of  my  honorable 
friend  (Mr.  Lyne).  He  said  that  what 
had  taken  place  during  the  last  few  days 
convinced  him  that  the  interests  of  New 
South  Wales  were  scantily  attended  to,  or 
considered,  in  this  Convention.  I  think 
I  have  been  as  interested  and  as  careful 
an  observer  as  any  one  has  been,  and  I 
must  say  that,  so  far  as  matters  have 
gone,  I  cannot  find  that  the  material 
interests  of  New  South  Wales  have 
been  received  with  any  less  sense  of 
justice  than  the  material  interests  of 
any  other  colony.  I  think  it  is  my  duty 
to  this  Convention  to  make  that  statement. 
I  do  not  know  what  may  happen  ;  but,  if 
what  happens  in  the  future  is  in  accord- 
ance with  what  has  taken  place  during 
this  Convention,  then  I  have  no  fear  that 
the  material  interests  of  New  South 
Wales  will  be  treated  in  any  way  dif- 
ferently from  those  of  any  other  colony. 
I  have  to  offer  my  best  congratulations  to 
my  honorable  friend  for  having  agreed  to 
withdraw  his  amendment,  the  effect  of 
which,  I  think,  might  have  been  much 
more  pernicious  to  the  object  we  have  in 
view  in  carrying  federation  than  the  with- 
drawal of  it  can  possibly  be.  I  am  quite 
sure,  also,  that  any  amendment  for  the 
specification  of  any  place  or  colony  for 
the  location  of  the  capital  would  have  been 
treated  with  a  direct  negative,  precisely  the 
same  as  this  amendment  would  have  been. 
[Mr.  Holder. 


The  amendment  was  withdrawn. 

Mr.  REID  (New  South  Wales).— I  hope 
that  the  leader  of  the  Convention — in 
fact,  I  think  he  is  considering  the  matter 
— will  consider  whether  it  is  necessary,  I 
cannot  say  at  present  I  think  it  is,  to 
make  any  provision  for  a  temporary  seat 
for  the  Executive. 

Mr.  Barton. — Yes,  I  am  considering 
that. 

Mr.  REID. — It  is  a  matter  which  will 
require  a  little  consideration.  Of  course, 
the  Parliament  cannot  meet  for  some  con- 
siderable time  after  the  Executive  has 
come  into  existence. 

The  clause  was  agreed  to. 

Clause  119. — The  Queen  may  authorize  the 
Governor-General  from  time  to  time  to  appoint 
any  person  or  any  persons  jointly  or  severally  to 
be  his  deputy  or  deputies  within  any  part  or  parts 
of  the  Commonwealth,  and  in  that  capacity  to 
exercise  during  the  pleasure  of  the  Governor- 
General  such  of  the  powers  and  functions  of  the 
Governor-General  as  he  deems  it  necessary  or 
expedient  to  assign  to  such  deputy  or  deputies, 
subject  to  any  limitations  or  directions  ex- 
pressed or  given  by  the  Queen  ;  but  the  ap- 
pointment of  such  deputy  or  deputies  shall  not 
affect  the  exercise  by  the  Governor-General  him- 
self of  any  power  or  function. 

Amendment  suggested  by  the  House  of 
Assembly  of  South  Australia — 

Omit  "  or  any  persons  jointly  or  severally." 

The  CHAIRMAN.— There  are  several 
other  suggestions  from  the  House  of  As- 
sembly of  South  Australia  which  are  con- 
sequent on  the  acceptance  of  this  sugges- 
tion. 

Mr.  Barton. — I  think  we  had  better 
leave  the  clause  as  it  stands. 

Sir  John  Forrest. — What  is  meant  by 
the  expression  "jointly  or  severally"? 

Mr.  Barton. — It  does  not  amount  to 
much. 

Sir  GEORGE  TURNER  (Victoria).— I 
want  to  ask  my  honorable  friend  (Mr. 
Barton)  to  consider  whether  this  clause 
will  allow  the  appointment  of  deputies 
while  the  Governor  is  in  the  colony. 

Mr.  Barton. — I  think  it  does. 

Sir  GEORGE  TURNER.— I  have  some 
doubt  on  the  point.     I  hope  my  honorable 
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friend  will  consider  it  when  he  is  consider- 
ing the  question  of  drafting. 

Mr.  Barton. — I  will  take  it  into  con- 
sideration with  the  Drafting  Committee. 

The  amendment  was  negatived. 

Amendment  suggested  by  the  House  of 
Assembly  of  South  Austi  alia — 

Omit  all  words  after  "  Queen  "  (line  11)  to 
end  of  clause. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  ask  the  leader 
of  the  Convention  what  is  the  meaning 
of  the  expression  "jointly  or  severally "? 
It  seems  so  absurd  to  me  that  several  per- 
sons should  act  for  the  Governor-General, 
that  I  really  cannot  understand  what  the 
term  means.  Surely  the  commission  must 
be  issued  to  some  person,  and  in  rotation 
— perhaps  to  several,  but  not  to  all  at  once. 

Mr.  BARTON  (New  South  Wales).— I 
think  the  whole  clause  is  really  intended 
to  operate  more  particularly  when  the 
Governor-General  is  within  the  Common- 
wealth, and  that  it  relates  to  the  appoint- 
ment of  a  deputy  or  deputies,  for  instance, 
in  relation  to  places  which  may  be  at  a 
distance  from  the  seat  of  government,  or 
in  which  particular  functions  may  be 
required  to  be  carried  out  at  a  particular 
time. 

Sir  John  Forrest. — Legal  duties  1 

Mr.  BARTON.— These  are  the  words:— 

such  of  the  powers  and  functions  of  the 
Governor-General  as  he  deems  it  necessary  or 
expedient  to  assign  to  such  deputy  or  deputies. 

It  does  not  mean  the  handing  over  of  his 
whole  powers  and  functions,  but  only  of 
particular  ones  to  be  performed  in  a  parti- 
cular part  of  the  Commonwealth.  That 
will  generally  be  a  commission  issued  to 
some  person,  or  a  deputation,  as  it  is  called, 
to  several  persons,  empowering  them  to  act 
for  a  limited  time  and  for  limited  purposes. 
It  is  simply  a  clause  of  convenience,  and  it 
is  similar  to  one  which  exists  in  the  instruc- 
tions to  the  Governors  of  several  colonies. 

The  amendment  was  negatived. 

The  clause  was  agreed  to. 

Clause  120. — In  reckoning  the  numbers  of 
the   people   of    a   state   or   other    part  of    the 


Commonwealth,  aboriginal  natives  shall  not  be 
counted. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  New  South  Wales — 

After  "natives"  insert  "and  aliens  not 
naturalized." 

The  CHAIRMAN.— An  identical  amend- 
ment is  suggested  by  the  Legislative  Coun- 
cil of  Tasmania. 

Mr.  BARTON  (New  South  Wales).— 
This  is  not  like  the  clause  which  comes 
under  the  provision  relating  to  both 
Houses  dealing  with  the  reckoning  of  the 
number  of  electors.  This  has  reference  to 
the  reckoning  of  the  number  of  people  of 
the  states  or  other  parts  of  the  Common- 
wealth. There  are  various  other  clauses, 
dealing  with  finance  and  other  questions, 
under  which  it  becomes  necessary  to  count 
the  people  of  the  states.  This  clause  is 
not  the  same  as  the  clause  to  which  the 
people  of  New  South  Wales  probably 
thought  it  had  some  relation. 

Mr.  Isaacs. — Clause  24. 

Mr.  BARTON.— No,  I  think  it  is  a 
later  clause,  and  it  related  to  matters  con- 
nected with  elections.  This  has  reference 
solely  to  the  reckoning  of  the  number  of 
people  of  a  state  when  the  whole  population 
has  to  be  counted,  and  where  it  would  not 
be  considered  fair  to  include  the  aborigines. 

Mr.  ISAACS  (Victoria).— The  honor- 
able member  may  be  right,  but,  if  so,  the 
clause  should  be  made  clear.  Clause  24, 
which  deals  with  the  House  of  Representa- 
tives, sets  out  that,  until  Parliament  other- 
wise provides  for  the  method  of  determin- 
ing the  number  of  members,  there  shall  be 
one  member  for  each  quota  of  the  people 
of  the  state. 

Mr.  Barton. — There  is  a  qualification 
for  electors. 

Mr.  ISAACS. — Yes,  and  the  clause  goes 
on  to  say  that  the  quota  shall  be  ascertained 
when  necessary  by  dividing  the  population 
of  the  Commonwealth,  as  shown  by  the 
latest  statistics  of  the  Commonwealth,  by 
twice  the  number  of  members  of  the  Senate. 

An  Honorable  Member. — Then  there 
is  clause  25. 
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Mr.  ISAACS.— Clause  25  refers  to  the 
whole  number  of  the  people  of  the  states. 

Mr.  Barton. — It  relates  to  determining 
the  number  of  members. 

Mr.  ISAACS. — Yes,  the  number  is  to 
be  determined  by  the  number  of  people 
of  the  state. 

Mr.  BARTON  (New  South  Wales).— It 
was  intended  all  along  that  the  number  of 
representatives  should  be  determined  by 
the  number  of  people  in  the  state.  The 
quota  is  a  matter  that  of  course  will  be 
a,  subject  of  discussion.  I  understand 
that  Sir  George  Turner  desires  to  have 
clause  24  recommitted,  and  I  shall  cer- 
tainly not  oppose  the  recommittal.  All 
the  provisions  relating  to  the  quota  are, 
and  are  intended  to  be,  distinct  from  the 
provision  that  we  now  have  before  us. 
Under  clause  25,  in  ascertaining  the  num- 
ber of  the  people  of  the  states,  so  as  to  de- 
termine the  number  of  members  to  which 
the  state  is  entitled,  there  is  to  be  de- 
ducted from  the  whole  number  of  the 
people  of  the  state  the  number  of  the 
people  of  any  race  not  entitled  to  vote. 
In  other  parts  of  the  Bill,  where  the 
provision  is  merely  for  statistical  pur- 
poses, it  is  only  considered  necessary  to 
leave  out  of  count  the  aboriginal  races. 
The  two  provisions  are  for  different  pur- 
poses, and  I  think  the  thing  is  tolerably 
clear.  After  hearing  Mr.  Isaacs'  sugges- 
tion, I  shall  go  through  the  clauses  again 
and  see  if  there  is  any  ambiguity. 

Sir  Edward  Braddon  — What  do  the 
words  "  or  other  part  of  the  Common- 
wealth" mean? 

Mr.  BARTON.— Territory. 

Sir  Edward  Braddon. — Would  it  not  be 
as  well  to  insert  "territory"? 

Mr.  BARTON.— There  would  be  no 
harm  in  inserting  "territory,"  but  the 
words  used  are  more  comprehensive. 
This  clause  would  apply  perhaps  to  the 
reckoning  of  the  number  of  people  in  the 
capital  city,  which  would  be  a  district 
rather  than  a  territory. 

The  amendment  was  negatived. 

The  clause  was  agreed  to. 
r Mr.  Isaacs. 


ORDER  OF  BUSINESS. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move,  Mr.  Chairman,  that  you 
report  progress,  and  ask  leave  to  sit  again. 
I  will  ask  honorable  members  to  adopt  a 
suggestion  I  have  to  make.  The  finance 
clauses  will  certainly  not  be  ready  for  dis- 
cussion to-morrow.  They  may  be  in  the 
hands  of  honorable  members  to-morrow, 
and  it  may  be  possible  to  open  the  discus- 
sion on  them  on  Thursday.  We  have  still 
to  deal  with  the  finance  clauses,  clause 
121  relating  to  amendments  of  the  Con- 
stitution, and  the  schedule,  but  I  shall 
move  for  the  reconsideration  of  several 
clauses.  I  would  ask  honorable  members 
to  make  up  their  minds  this  evening  as  to 
the  clauses  they  desire  to  have  reconsidered. 
There  will  afterwards  be  the  recommittal 
stage,  but  reconsideration  is  possible  at 
the  present  stage.  If  I  am  in  order,  I 
propose  to  further  postpone  the  finance 
clauses,  so  as  to  permit  of  the  reconsidera- 
tion of  clauses  as  soon  as  we  have  dealt 
with  clause  121.  I  would  make  a  further 
suggestion  to  honorable  members,  that 
the  discussion  should  only  be  re-opened  on 
clauses  involving  matters  of  principle. 

Mr.  Gordon. — Will  new  clauses  come 
in  their  order  ? 

Mr.  BARTON. — I  think  the  new  clauses 
will  probably  be  taken  after  clause  121. 

The  CHAIRMAN.— The  new  clauses 
will  be  dealt  with  after  wTe  have  gone 
through  the  Bill. 

Mr.  BARTON.  — They  will  probably 
occupy  to-morrow.  I  would  ask  honorable 
members  to  consider  the  suggestion  I  have 
made,  so  that  we  may  know  in  time  what 
clauses  are  to  be  reconsidered.  I  do  not 
think  there  will  be  any  difficulty  about  the 
reconsideration  of  the  dead-lock  clause,  and 
I  shall  not  ask  any  honorable  member  to 
put  this  in  his  list,  because  I  shall  take  it 
to  be  the  desire  of  the  Convention  to 
reconsider  it. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  eleven 
minutes  to  five  o'clock. 
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WEDNESDAY,    9th    FEBRUARY, 

1898. 


Report  of  the  Finance  Committee— Commonwealth  of 
Australia  Bill— Notice  of  Amendments— Financial 
Clauses. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

REPORT  OF  THE  FINANCE 

COMMITTEE. 

Mr.  REID  (New  South  Wales).— I  have 

the  honour  to  bring  up  a  report  from  the 

Finance  Committee  on  Chapter  IV.,  and 

beg  to  move — 

That  the  report  of  the  Finance  Committee  be 
printed. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Mr.  BARTON  (New  South  Wales).— 
The  Finance  Committee's  report  has  just 
been  laid  upon  the  table,  and  no  doubt 
honorable  members  will  require  a  little 
time  to  consider  it.  The  last  draft  of  the 
clauses  is  now  in  the  hands  of  the  chair- 
man of  the  Finance  Committee,  and  I  be- 
lieve that  very  soon  they  will  be  in  a 
position  to  be  distributed.  Of  course, 
under  the  circumstances,  we  cannot  ex- 
pect honorable  members  to  go  on  with  the 
finance  clauses  to-day,  because  even  if 
they  were  distributed  within  the  next 
couple  of  hours  honorable  members  will 
require  time  to  consider  them.  I  there- 
fore beg  to  move  — 

That  the  consideration  of  Chapter  IV.  be  post- 
poned until  after  consideration  of  Chapter  VIII. 

We  can  go  on  with  the  remaining  clauses 
of  the  Bill,  and  then  we  had  better  take 
the  new  clauses  of  which  notice  has  been 
t^iven. 

Mr.  DEAKIN  (Victoria).— There  is 
only  one  point  to  be  urged  in  connexion 
with  the  course  proposed.      The   finance 


clauses  will  speak  for  themselves,  but 
it  might  be  advisable  at  an  early  date 
for  the  chairman  of  the  Finance  Com- 
mittee or  some  honorable  gentleman 
responsible  for  the  clauses  to  give  an 
outline  of  them,  with  any  explanation 
thought  necessary.  That  might  be  done 
at  an  early  stage.  It  is  possible  that 
in  such  an  explanatory  statement  as 
that,  information  might  be  given  to 
honorable  members  which  might  have  the 
result  of  expediting  business  and  of  saving 
time  in  the  interpretation  of  the  clauses. 
Could  not  what  I  suggest  be  done  at  two 
o'clock  to-day? 

The  motion  for  the  postponement  of 
Chapter  IV.  was  agreed  to. 

Chapter  VIII. — Amendment  of  the 
Constitution. 

Clause  121. — The  provisions  of  this  Constitu- 
tion shall  not  be  altered,  except  in  the  following 
manner  : — 

Any  proposed  law  for  the  alteration  thereof 
must  be  passed  by  an  absolute  majority  of  the 
Senate  and  of  the  House  of  Representatives, 
and  shall  thereupon  be  submitted  in  each  state 
to  the  electors  qualified  to  vote  for  the  election 
of  members  of  the  House  of  Representatives,  not 
less  than  two  nor  more  than  six  calendar  months 
after  the  passage  through  both  Houses  of  the 
proposed  law. 

The  vote  shall  be  taken  in  such  manner  as 
the  Parliament  prescribes. 

And  if  a  majority  of  the  states  and  a  majority 
of  the  electors  voting  approve  the  proposed  law, 
it  shall  be  presented  to  the  Governor-General 
for  the  Queen's  assent.  But  until  the  qualifica- 
tion of  electors  of  members  of  the  House  of 
Representatives  becomes  uniform  throughout 
the  Commonwealth,  only  one-half  the  votes  for 
and  against  the  proposed  law  shall  be  counted 
in  any  slate  in  which  adult  suffrage  prevails. 

But  an  alteration  by  which  the  proportionate 
representation  of  any  state  in  either  House  of 
the  Parliament,  or  the  minimum  number  of 
representatives  of  a  state  in  the  House  of 
Representatives,  is  diminished  shall  not  be- 
come law  without  the  consent  of  the  majority 
of  the  electors  voting  in  that  state. 

The  CHAIRMAN.— I  intend  to  put  this 
clause  in  paragraphs,  as  several  amend- 
ments have  been  suggested. 

Mr.  ISAACS  (Victoria).— I  would  like 
to  ask  the  leader  of  the  Convention  about 
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one  word  in  the  first  line  of  the  first  para- 
graph.    The  paragraph  states  that — 

The  provisions  of  this  Constitution  shall  not 
be  altered  except  in  the  following  manner  : — 

I  would  like  the  honorable  gentleman  to 
consider  whether  that  will  include  addi- 
tions to  the  Constitution.  This  is  a  very 
important  question.  The  clause  is  one 
of  the  most  important — in  many  respects 
the  most  important — in  the  Bill ;  and 
whether  an  "alteration"  of  the  Con- 
stitution would  include  the  addition  of 
some  clause  or  other  provision  to  the 
Constitution,  not  amounting  to  an  altera- 
tion of  any  existing  provision,  should  be 
considered. 

Mr.  BARTON  (New  South  Wales).— I 
am  inclined  to  think  that  "  additions " 
might  be  included  in  "alterations,"  as 
additions  would  alter  the  provisions  of  the 
Constitution.  I  think  the  matter  might 
be  made  more  certain.  If  the  point  is 
considered  of  importance,  I  will  move  to 
strike  out  the  words  "  the  provisions  of." 

Mr.  Isaacs. — Perhaps  the  honorable 
gentleman  had  better  consider  it. 

Mr.  BARTON.— Yes,  I  will  consider  it. 

Mr.  KINGSTON  (South  Australia).— I 
would  suggest  to  the  leader  of  the  Conven- 
tion that  while  considering  the  point  raised 
by  the  Attorney-General  for  Victoria  he 
might  also  consider  the  propriety  of  alter- 
ing the  title  of  the  chapter  from  "Amend- 
ment of  the  Constitution"  to  "Alteration 
of  the  Constitution,"  so  as  to  make  the 
title  and  the  clause  agree. 

Paragraph  (1)  was  agreed  to. 

The  CHAIRMAN.  —  The  Legislative 
Assembly  of  Victoria  has  suggested  that 
the  word  "  absolute  "  in  line  2  of  para- 
graph (2)  be  omitted,  and  that  the  word 
"  and "  in  line  4  be  also  omitted,  with  a 
view  of  inserting  other  words.  I  shall 
first  of  all  put  the  question — 

That  the  word  "absolute"  proposed  to  be 
struck  out  stand  part  of  the  paragraph. 

Mr.  McMILLAN  (New  South  Wales).— 

It  seems  to  me  that  such  an  enormous 

change  as  that  of   an   alteration  of    the 

Constitution  should  certainly  require  an 

[Mr,  Isaacs. 


absolute  majority  of  each  House  of  Par- 
liament. We  do  not  want  to  make  the 
Constitution  too  rigid,  but,  on  the  other 
hand,  we  should  not  go  to  the  opposite  ex- 
treme. I  do  not  approve  of  the  rigidity 
of  the  American  Constitution,  and  I  think 
that  we  should  have  a  means  of  making 
an  alteration  if  thought  desirable;  but,  at 
the  same  time,  it  seems  to  me  that  a  mat- 
ter of  such  paramount  importance  should 
receive  the  assent  of  an  absolute  majority 
of  both  Houses  of  the  Legislature. 

Mr.  DEAKIN  (Victoria).— At  one  of 
our  previous  meetings  I  called  attention 
to  the  term  "absolute  majority,"  and  there 
was  a  short  discussion  and  a  division  on 
that  occasion.  I  do  not  propose,  in  view 
of  the  result  of  that  division,  to  request 
the  Convention  to  reconsider  the  point, 
because  this  is  a  comparatively  minor 
matter  as  contrasted  with  the  larger 
amendment  which  I  hope  to  see  made  in 
this  clause. 

The  amendment  to  strike  out  the  word 
"  absolute  "  was  negatived. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  Victoria — 

Omit  "  and  "  (line  4),  and  insert  the  following 
words  : — "  or  in  case  of  difference  between  the 
two  Houses  be  referred  in  manner  provided  by 
this  Constitution  to  the  direct  determination  of 
the  people.  If  passed  by  a  majority  of  the 
Senate  and  of  the  House  of  Representatives, 
the  proposed  law." 

The  CHAIRMAN.— I  am  of  opinion 
that  the  latter  sentence  of  this  amend- 
ment ought  not  to  be  put,  as  the  com- 
mittee has  already  decided  that  the  word 
"absolute"  shall  not  be  struck  out.  I, 
therefore,  intend  to  put  the  first  part  of 
the  amendment  separately.  The  question 
now  is — 

That  the  word  "  and  "  proposed  to  be  omitted 
stand  part  of  the  paragraph. 

Mr.  ISAACS  (Victoria).— This  proposal 
has  been  agreed  to  by  the  Victorian  Legis- 
lative Assembly,  and  I  venture  to  hope 
that  it  will  be  accepted  by  this  Convention. 
Clause  121  does  not  raise  the  much -de- 
bated question  whether  it  is  right  or  wrong 
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to  refer  to  the  final  determination  of  the 
people  the  decisions  of  their  Legislature 
as  to  amendments  of  the  Constitution. 
That  position  is  conceded  on  all  hands.  It 
is  agreed  already,  by  the  wording  of  the 
clause  and  by  its  spirit,  that  although  the 
trusted  representatives  of  the  people  in 
both  Houses  agree,  and  perhaps  unani- 
mously agree,  to  a  proposed  law  for  the 
alteration  of  the  Constitution,  yet  notwith- 
standing that,  and  notwithstanding  all  the 
benefits  of  representative  government,  the 
proposed  law  in  such  a  case  shall  not  re- 
ceive any  validity  until  it  has  been  sanc- 
tioned by  the  people  who  are  behind  the 
Legislature.  I  need  hardly  say  for  myself 
that  I  regard  that  as  a  very  wise  provision. 

Sir  William  Zeal. — Then  what  is  the 
use  of  having  a  Parliament  ? 

Mr.  ISAACS. — My  honorable  friend 
asks  what  is  the  use  of  having  a  Parlia- 
ment. Not  much  sometimes,  especially  if 
you  find  the  two  Houses  disagreeing,  and 
it  is  worse  than  useless  if  they  stand  in  the 
way  of  the  will  of  the  people. 

Mr.  Reid. — Hear,  hear. 

Mr.  ISAACS. — This  provision  of  clause 
121  requires  that  after  both  Houses  have 
agreed  to  a  proposed  alteration  of  the 
Constitution  it  shall  go  before  the  people 
for  their  final  ratification.  What  the  sug- 
gested amendment  of  the  Victorian  Legis- 
lative Assembly  amounts  to  is :  Suppose  one 
House  is  of  opinion,  and  continuously  of 
opinion  it  may  be,  that  a  certain  change 
is  desirable  in  the  interests  of  the  people, 
and  the  other  House  does  not  agree — 
who  is  to  decide  the  question  finally  1  Is 
it  the  House  that  negatives  the  proposal, 
or  is  it  the  House  that  affirms  the  pro- 
posal, or  is  it,  as  we  think,  neither  of  them, 
but  the  people  themselves  1  That  is  the 
question  that  has  to  be  answered.  It  is 
a  question  that  has  not  been  answered  in 
America ;  it  is  a  question  that  has  been 
answered  in  Switzerland.  There  will  be  a 
clause  before  the  Convention  dealing  with 
ordinary  dead-locks,  and,  in  connexion 
with  that,  we  shall  have  to  debate,  as 
we    have    done    before,    whether     <•>">» 


should  be  any  reference  to  the  people 
under  any  circumstances.  That  particular 
doubt  and  difficulty  does  not  arise  here, 
because  we  have  already  agreed  unani- 
mously that  there  shall  be  a  reference 
to  the  people  when  both  Houses  agree. 
Now,  what  I  want  to  know  is,  what 
possible  argument  can  there  be  against 
this  position — if  you  are  going  to  refer  to 
the  people,  when  both  Houses  agree,  why 
should  you  not  refer  to  the  people  when 
one  House  insists  that  the  people  desire  a 
certain  provision,  and  the  other  House 
denies  that  ? 

Mr.  Glynn. — That  cancels  the  repre- 
sentative voice  of  the  Senate. 

Mr.  ISAACS.— It  is  objected  that  this 
would  cancel  the  representative  voice  of 
the  Senate — that  is  to  say,  in  other  words, 
that  the  states  are  to  be  overridden  by  the 
people.  My  honorable  friend  forgets  that 
that  is  impossible,  because,  in  this  proposal, 
the  reference  is  both  to  people  and  states. 

Mr.  Symon. — The  reference  is  not  to 
the  representative  voice  of  the  people,  but 
to  the  direct  voice  of  the  people. 

Mr.  ISAACS.— To  the  direct  voice  of 
the  people,  both  as  a  population  and  as 
states. 

Mr.  Symon. — You  want  a  double  refer- 
endum. 

Mr.  ISAACS. — Is  not  that  in  the  clause 
already  1 

Mr.  Symon. — But  you  want  it  twice  over. 

Mr.  ISAACS. — I  do  not  want  it  twice 
over.  There  is  a  provision  that  if  both 
Houses  agree,  there  shall  be  a  reference  as 
to  final  acceptance  of  the  provision,  both  to 
the  people  as  population,  and  to  the  states 
as  states — both  population  and  states  are 
protected.  All  I  desire  to  say  in  supporting 
the  Victorian  Assembly's  suggestion  is  this, 
that  if  either  House — I  do  not  care  which — 
brings  forward  a  proposal,  and  the  other 
House  does  not  agree  with  it,  then  there 
shall  be  an  opportunity,  if  the  House 
originating  the  proposal  desires  to  refer 
the  proposal  to  the  people,  as  a  people ;  and 
to  the  states,  as  states.  This  protects 
the  states,   and    it   protects    the  people  ; 
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while  it  avoids  a  catastrophe  which  may 
easily  arise  afterwards.  It  avoids  what 
I  shall  point  out  to  be  the  now  ad- 
mitted inherent  defect  in  the  American 
Constitution.  It  has  been  asserted  on  the 
floor  of  this  chamber  that  there  is  no  dis- 
satisfactidn  with  the  American  Constitu- 
tion ;  bub  I  shall  bring  a  mass  of  evidence 
from  leading  statesmen  in  the  United 
States,  in  Canada,  and  in  England,  to  show 
that  that  statement  is  not  correct.  I 
will  ask  honorable  members  whether,  in 
the  face  of  that  evidence — unbiased  evi- 
dence— we  are  going  to  allow  this  Consti- 
tution to  go  down  loaded  with  inherent 
defects,  which  it  may  be  practically,  if  not 
totally  impossible,  to  remove  hereafter  1 

Dr.  Cockburn. — Every  one  admits  that 
there  is  great  dissatisfaction  in  America 
with  the  mode  in  which  the  senators  are 
elected. 

Mr.  ISAACS.— But  the  authorities  I 
shall  quote  go  much  further  than  that. 
I  am  going  to  ask  those  honorable  members 
who  object  to  the  referendum  on  principle 
— who  object  to  it  on  the  ground  that  it  is 
appealing  from  wisdom,  so  called,  to  folly, 
so  called;  who  say  that  it  is  an  appeal 
from  the  well-informed  to  the  ill-in- 
formed; from  knowledge  to  ignorance — 
I  am  going  to  ask  them,  if  that  is  the 
ground  of  their  objection,  why  do  they 
consent  at  all  in  this  clause  to  have  a 
ratification  of  the  act  of  their  Legislature — 
their  united  Legislature — by  going  before 
the  people  1  Do  not  they  see  that  they 
are  giving  their  whole  argument  away? 
When  they  say  that  although  the  Senate 
and  the  House  of  Representatives  may 
agree  to  a  proposed  amendment  of  the 
Constitution,  they  will  yet  permit,  as 
they  have  permitted  by  the  words  of  the 
clause  as  they  now  stand,  the  people, 
as  a  people,  or  the  states,  as  states,  to 
override  the  will  of  the  Legislature — that 
the  majority  of  the  states  may  override, 
not  only  the  Legislature,  but  the  body  of 
the  people  ;  or  that  the  body  of  the  people 
may  override  the  states  by  a  negative 
voice — when  they  permit  that  to  be  done, 
[Mr.  Isaacs, 


do  they  not  see  that  all  their  arguments 
about  appealing  from  knowledge  to  ignor- 
ance, and  from  wisdom  to  folly,  are  mere 
idle  talk  ? 

Mr.  Symon. — No ;  because  this  refers  to 
an  alteration  of  the  Constitution,  which 
must  be  assented  to  by  the  people. 

Mr.  ISAACS.— If  that  is  the  honorable 
member's  point,  I  will  ask  him  to  vote  for 
this  amendment,  because  all  I  ask  for  is 
this — an  alteration  of  the  Constitution, 
assented  to  by  the  people  of  the  states 
and  the  people  of  the  Commonwealth. 

Mr.  Symon. — And  with  the  assent  of 
the  Legislature. 

Mr.  ISAACS. — The  honorable  member 
now  comes  to  the  crucial  point.  His 
argument  is  that  we  must  not  permit  the 
people  of  the  states  and  the  people  of  the 
Commonwealth  to  have  their  own  way, 
unless  those  individuals  whom  the  people 
have  elected  for  general  purposes  permit 
them  to  do  so. 

Mr.  Glynn. — They  can  try  other  repre- 
sentatives three  years  afterwards. 

Mr.  ISAACS. — The  honorable  member 
must  know  that  representatives  are  elected 
not  on  one  particular  question  but  on  a 
variety  of  questions — that  they  are  elected 
very  often  for  their  own  personal  qualifi- 
cations. He  must  know  that  the  main 
issue  is  frequently  obscured ;  and  if  he  is 
going  to  be  consistent  let  him  vote  for 
eliminating  this  reference  to  the  people 
altogether.  If  the  representatives  are 
to  be  trusted,  let  them  be  trusted  alto- 
gether. If  they  can  be  trusted  to  say  "No," 
they  can  be  trusted  to  say  "  Yes."  And 
if  the  people  can  be  trusted  to  say  "  No," 
surely  the  people  can  also  be  trusted  to 
say  "  Yes."  Now,  I  may  say  that  I  attach 
a  very  great  deal  of  importance  to  this 
clause,  and  I  am  sure  that  we  all  do.  No 
words  of  mine  can  put  the  matter  more 
strongly  than  those  of  the  celebrated 
American  writer,  Dr.  Burgess,  of  whom,  I 
believe,  Mr.  Dobson  is  a  devoted  admirer. 
That  writer  says,  on  page  137  of  the  first 
volume  of  his  work,  Political  Science  and 
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Constitutional  Law,  speaking  of  the  amend- 
ment clause  of  the  Constitution : — 

This  is  the  most  important  part  of  a  Consti- 
tution. Upon  its  existence  and  truthfulness, 
i.e.,  its  correspondence  with  real  and  natural 
conditions,  depends  the  question  as  to  whether 
the  state  shall  develop  with  peaceful  continuity 
or  shall  suffer  alternations  of  stagnation,  retro- 
gression, and  revolution.  A  Constitution  which 
may  be  imperfect  and  erroneous  in  its  other 
parts,  can  be  easily  supplemented  and  corrected, 
if  only  the  state  be  truthfully  organized  in  the 
Constitution,  but  if  this  be  not  accomplished, 
error  will  accumulate  until  nothing  short  of 
revolution  can  save  the  life  of  the  state. 

Mr.  Dobson. — How  could  four  small 
states  progress  if  they  could  be  over- 
whelmed by  two  large  states  1 

Mr.  ISAACS.— Who  suggests  that? 

Mr.  Dobson. — Your  amendment  does. 

Mr.  ISAACS. — Has  the  honorable  mem- 
ber read  it  1  My  proposal  is  this  :  If  the 
two  Houses  disagree,  the  reference  shall 
not  be  to  the  population  only.  It  shall 
require  a  majority  of  the  population  to 
pass  the  proposed  law,  and  also  a  majority 
of  the  states.  I  want  it  clearly  understood 
that  this  does  not  mean  the  people  of  the 
Commonwealth  merely.  I  intend  that  the 
reference  shall  be  in  the  same  manner  as 
if  the  two  Houses  had  agreed.  I  want  the 
states  to  be  protected  in  this,  just  the 
same  as  the  people.  This  is  no  attempt 
to  gain,  by  a  mass  vote,  any  change  of  the 
Constitution  to  the  detriment  of  the  states. 
The  only  point  of  difference  between  us  is 
— Shall  the  people  be  consulted  only  when 
the  Houses  agree,  or  in  precisely  the  same 
way  when  the  Houses  disagree  %  With 
those  warning  words  of  Dr.  Burgess  before 
us,  what  do  we  find  % 

Mr.  Glynn. — WThat  he  suggests  is  not  in 
the  referendum,  but  a  decision  by  the  two 
Houses  of  Parliament  sitting  together. 

Mr.  ISAACS. — There  is  no  such  pro- 
vision with  regard  to  an  amendment  of 
the  Constitution. 

Mr.  Glynn. — On  page  151  there  is  a 
suggestion  by  Dr.  Burgess  as  to  how 
amendments  shall  be  effected  in  the 
future. 


Mr.  ISAACS.— My  honorable  friend  will 
be  able  to  cite  anything  he  pleases.  I  do- 
not  agree  with  his  view  of  Dr.  Burgess" 
statements  on  that  question.  I  do  accept 
the  principles  which  I  am  putting  for- 
ward. 

Mr.  Symon. — But  we  thought  that  Dr. 
Burgess  was  the  authority  on  which  you 
were  resting  those  principles. 

Mr.  ISAACS. — I  shall  have  an  oppor- 
tunity hereafter  of  answering  any  objec- 
tions which  may  be  made,  and  I  shall  take 
that  opportunity,  as  this  is  one  of  the 
most  important,  if  not  the  most  impor- 
tant, portions  of  the  whole  Constitution. 
We  may  make  mistakes  in  other  parts;, 
this  is  our  means  of  correcting  those  mis- 
takes. If  the  people  think  that  there  are 
errors  and  faults  in  the  Constitution  which 
are  irremediable,  they  may  be  tempted  to 
reject  it ;  but,  if  they  find  that  there  is  a 
fair  chance  of  remedying  those  evils,  they 
may  be  fairly  asked  to  accept  it.  Now, 
the  honorable  member  (Dr.  Cockburn)  has 
said  that  the  dissatisfaction  in  America  is 
simply  as  to  the  mode  of  electing  senators. 
I  will  refer  him,  first  of  all,  to  an  authority 
whom  no  one  will  gainsay  as  a  standard 
authority  on  this  question,  Professor  Gold- 
win  Smith.  I  will  take  him  as  an  authority 
from  Canada. 

Dr.  Cockburn. — That  is  not  dissatis- 
faction in  the  United  States ;  that  is  in 
Canada. 

Mr.  ISAACS.— Professor  Goldwin  Smith 
is  accepted  as  an  authority  on  these  ques- 
tions. 

Mr.  Fraser. — Not  in  Canada;  he  i& 
detested  in  Canada. 

Mr.  ISAACS.— Professor  Goldwin  Smith 

says— 

The  Constitution  of  the  United  States  i» 
practically  unchangeable.  Sixty  years  passed 
without  any  amendment.  Not  only  is  the  pro- 
cess one  of  extreme  difficulty,  but  there  is  a  lack 
of  any  authority  to  initiate  organic  change. 

I    want   honorable  members   to   recollect 
those  words — "  a  lack  of  any  authority  to 
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initiate  organic  change."  The  extract 
continues  : — 

In  the  case  of  the  anti-slavery  amendments 
passed  at  the  elose  of  theCivil  War,  the  init  iative 
was  taken  by  a  political  earthquake.  Constitu- 
tions, like  every  other  work  of  man,  wear  out; 
as  Bacon  says,  what  men  do  not  alter  for  the 
better,  time,  the  great  innovator,  alters  for 
the  worse,  but  you  might  almost  as  well  evoke 
an  Avatar  Vishnu  as  call  for  an  organic  amend- 
ment of  the  American  Constitution.  The  article 
which  gives  Nevada  an  equal  representation 
in  the  Senate  with  New  York  is  practically 
immutable. 

It  will  be  seen  how  observant  men — men 
not  mixed  up  in  United  States  politics, 
men  of  philosophical  as  well  as  statesman- 
like views — who  notice  the  working  of  the 
federal  system  in  the  American  Constitu- 
tion, as  well  as  in  Canada,  are  able  to 
express  an  opinion  clear  and  unmistake- 
able  as  to  matters  far  beyond  the  mere 
question  of  the  mode  of  electing  senators. 
Now  that  I  have  gone  to  Canada,  let  me  go 
to  the  United  States,  and  let  me  point  out 
what  the  Hon.  J.  G.  Carlisle,  an  ex-Secre- 
tary of  the  Treasury,  says  on  this  subject. 
He  writes,  as  late  as  November,  1897,  of 
what  he  calls  "  Dangerous  defects  of  our 
electoral  system."  He  points  out,  in 
reference  to .  what  has  always  been  re- 
garded as  one  of  the  brightest  fea- 
tures in  the  American  Constitution — the 
popular  election  of  President  —  that 
it  is  a  myth.  He  points  out  that, 
although  there  are  45  states,  a  Presi- 
dent can,  under  the  Constitution,  be 
elected  without  a  majority  of  the  people, 
and  without  a  majority  of  the  states,  and 
he  says  that  this  can  only  be  cured  by  an 
amendment  of  the  Constitution,  and  that 
that  is  absolutely  impossible.  He  refers 
to  cases  in  one  of  which  they  succeeded, 
and  in  another  of  which  they  proposed  to 
amend  the  Constitution  by  indirect  means, 
namely,  by  the  reconstitution  of  the 
United  States  Supreme  Court.  Then  the 
Eight  Hon.  Leonard  Courtney,  who  has 
been  Under-Secretary  of  State  in  England, 
says,  on  the  same  subject : — 

Far  the  best  way  out  of  the  difficulty  would 
doubtless  be  to  amend  the  Constitution,  but 
[Mr.  Isaacs. 


this  is  almost  an  impossible  process.  The  dead 
hands  of  the  founders  of  the  Republic  have  tied  up 
their  successors  in  bonds,  happily  few  in  num- 
ber, from  which  extraction  is  from  time  to  time 
effected  by  such  means  as  Mr.  Bryce  has 
explained,  as  General  Grant  and  Congress 
sanctioned,  and  as  the  Democratic  platform 
advocated. 

Mr.  Higgins. — It  is  more  difficult  to 
make  an  amendment  of  the  Constitution 
in  America  than  it  will  be  here. 

Mr.  ISAACS.— Very  little  more  diffi- 
cult.    Mr.  Courtney  also  says — 

"  Dwelling  apart  and  at  ease  ourselves 

That  is  in  England. 

we  must  sympathize  with  the  struggle  to 
pass  from  under  restrictions  which,  if  operative, 
compel  injustice,  and  we  may  perhaps  be  lenient 
in  judgment  if  the  way  of  escape  is  not  the  most 
direct  conceivable.  The  great  danger  of  the 
United  States  in  the  future  may  perhaps  lie  in  the 
difficulty  of  obtaining  the  relief  by  constitutional 
means  from  the  proved  inexpediency,  if  not  in- 
justice, of  constitutional  provision.  The  signi- 
ficance of  resulting  changes  must  not,  however, 
be  overlooked.  The  founders  of  the  Constitu- 
tion laid  down  the  principle  of  representation 
of  states  according  to  population,  and  taxation 
upon  the  same  basis.  The  principles  that  com- 
mand respect  to-day  are  representation  accord- 
ing to  population,  and  taxation  according  to 
wealth. " 

The  Hon.  J.  G.  Carlisle  says  the  same 
thing.  He  points  out  that  it  is  impos- 
sible, absolutely  impossible,  to  get  an 
amendment  of  the  American  Constitu- 
tion. Now,  when  we  have  got  evidence 
from  both  sides  of  the  Atlantic — from  the 
United  States  and  Canada,  and  from  Eng- 
land— as  to  the  absolute  impossibility  of 
effecting,  by  constitutional  means,  any 
organic  change  in  the  American  Constitu- 
tion, we  are  forced  to  ask  ourselves  how 
much  better  off  we  are  here  1  The  Ameri- 
can Constitution  requires  a  two-thirds 
majority  of  the  House.  Supposing  we  had 
that  provision,  we  should  want  twenty 
members  in  the  Senate.  As  it  is, 
we  want  an  absolute  majority — that  is 
to  say,  sixteen — so  that  there  is  a  dif- 
ference of  four.  That  is  not  a  very 
great  difference  on  a  question  affecting 
the  Constitution,  and  yet  we  have  to  pass 
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the  gauntlet  of  the  two  Houses.  In 
America  that  is  the  difficulty.  We  know 
from  actual  experience  that  it  is  the  diffi- 
culty. We  know  that  the  12th  amend- 
ment, about  the  election  of  President  and 
Vice-President,  was  introduced  on  account 
of  what  was  known  as  the  Jefferson  scan- 
dal, in  1883.  Within  a  few  years  they 
sought  to  alter  it.  They  knew  it  was 
unsatisfactory,  and  the  majority  of  the 
Legislatures  of  the  states  passed  resolu- 
tions to  alter  it.  The  House  of  Representa- 
tives complied  with  it,  but  the  Senate  re- 
fused ;  but  from  that  time  until  the  present, 
although,  as  Mr.  Carlisle  says,  everybody 
is  persuaded  that  some  day  a  catastrophe 
will  occur,  the  Senate  has  steadily  refused 
to  put  before  the  people  a  proposal  to 
amend  the  Constitution.  That  is  the 
difficulty.  How  much  better  are  we  here? 
Instead  of  twenty  votes  we  should  require 
sixteen.  Will  any  honorable  member  tell 
me  that  if  the  Senate  or  the  House  of 
Representatives,  as  the  case  may  be, 
choose  to  say — "We  will  oppose  this 
amendment  of  the  Constitution,  notwith- 
standing that  the  other  House  ask  for  it, 
and  has  repeatedly  asked  for  it,"  that  it  is 
never  to  go  to  the  people  1 

Mr.  Wise. — Does  the  honorable  mem- 
ber suppose  that  if  the  people  wanted  the 
amendment  they  would  not  return  senators 
who  would  support  it  ? 

Mr.  ISAACS.  —  Does  the  honorable 
member  suppose  that,  although  the  peo- 
ple seriously  want  it,  they  may  not  re- 
turn Houses  of  different  views  ?  Or  does 
he  suppose  that  if  the  election  of  repre- 
sentatives is  to  determine  the  question, 
and  if  no  disturbing  element  of  personality 
is  to  come  in,  that  we  shall  ever  have  any 
differences  between  the  Houses?  If  the 
honorable  member  takes  the  latter  view, 
there  can  be  no  harm  in  putting  into 
the  Constitution  a  provision  to  meet  such 
difficulties  as  we  know  have  actually 
occurred  in  practice.  We  know  that  re- 
presentatives are  elected  upon  grounds 
wholly  independent  of  the  particular  ques- 
tions that  arise  at  the  time.  Mr.  Wise 
[46] 


knows  that  if  a  man  goes  before  his 
constituents  even  after  a  double  dissolu- 
tion he  may  be  returned,  irrespective 
altogether  of  the  particular  questions  in 
debate.  Let  us  take  a  case.  Assuming 
that  Mr.  Wise  was  a  member  of  the 
Senate — and  I  am  sure  that  he  will  be  a 
member  of  either  the  Senate  or  the  House 
of  Representatives— and  that  as  a  mem- 
ber of  the  Senate  he  defends  his  state 
on  a  particular  question.  There  is  a 
dissolution  of  the  House,  and  he  is 
opposed  by  some  individual  who  differs 
from  him  on  the  merits  of  the  ques- 
tion. Does  any  one  suppose  that  his 
opponent  will  be  elected  ?  My  honorable 
friend  would  go  before  •  his  constituents 
with  an  unanswerable  argument.  He 
would  say  to  them — "You  have  perfect 
confidence  in  me  on  all  other  subjects.* 
You  elected  me  not  very  long  ago.  1 
have  served  you  faithfully  and  well.  1 
ask  you  not  to  disagree  with  me  on  this 
subject,  but  if  you  do,  are  you  going 
to  displace  me  1  I  may  have  been  mis- 
taken, but  I  have  stood  faithfully  by  you 
as  a  state,  and  I  have  sought  to  main- 
tain your  interests.  Are  you  going  to  be 
guilty  of  the  blackest  political  ingrati- 
tude by  turning  me  out  ? "  His  opponent 
would  come  forward  and  say — "  I  want  to 
displace  Mr.  Wise  because,  on  this  one 
question,  I  disagree  with  him.  You  may 
have  no  confidence  in  me  on  other  subjects, 
but  on  this  one  subject  I  ask  you  to  elect 
me."  My  honorable  friend  would  come 
back  triumphant,  and  when  he  came  back 
after  this  double  dissolution  his  position 
would  be  strengthened  tenfold.  He  would 
have  no  right  to  waive  his  personal 
opinions.  He  would  be  able  to  say  that  he 
had  a  mandate  from  the  people,  and  that 
he  would  be  a  traitor  to  them  if  he  violated 
his  pledges.  This  would  make  the  position 
more  complex  and  more  unbearable. 

Mr.  Wise. — You  assume  that  there  is  to  be 
no  such  thing  as  responsible  government. 
That  is  the  basis  of  the  whole  argument. 

Mr.  ISAACS. — The  honorable  member 
will  perhaps  explain  why  he  voted  at  all 
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for  any  reference  to  the  people.  We  are 
going  to  have  responsibility,  but  responsi- 
bility to  whom?  My  honorable  friend 
says  responsibility  to  Parliament.  I  say 
responsibility  to  the  people.  And  if  the  two 
Houses  differ,  and  if  after  a  double  dissolu- 
tion they  each  come  back  fortified  in  their 
own  view  as  to  what  the  people  require,  are 
we  still  to  say  that  the  victory  is  to  lie 
with  one  House  or  the  other,  and  that  the 
people  are  to  have  no  voice  in  determining 
the  matter — that  they  are  to  have  one 
privilege,  and  one  privilege  only,  namely, 
that  of  electing  the  men  who  are  to  govern 
them? 

Mr.  McMillan. — You  are  dealing  with 
the  principle,  and  not  with  the  method. 

Mr.  ISAACS. — I  am  speaking  merely  of 
the  principle.  It  would  be  idle  for  me  to 
put  forward  a  series  of  proposals  as  to  the 
method.  I  want  the  matter  to  be  clearly 
understood,  and  perhaps  it  would  be  better 
if  the  Chairman  only  put  the  words  "  or  in 
case  of  difference  between  the  two  Houses 
be  referred."  We  could  afterwrards  insert 
other  words  to  meet  the  position  in  detail. 
I  want  no  misunderstanding  about  this. 
I  am  not  arguing  now  for  a  reference  to 
the  people  only,  as  the  people  ignoring 
the  states,  nor  for  a  reference  to  the 
states,  ignoring  the  people.  I  desire  to 
protect  up  to  the  last  point  the  interests 
of  the  states  and  of  the  people. 

Mr.  McMillan. — If  there  is  a  continued 
dead-lock. 

Mr.  ISAACS.— Yes,  if  there  is  a  con- 
tinued dead-lock  there  would  be  the  same 
reference  to  the  people  as  has  already 
been  agreed  to.  If  it  is  right  to  ask  the 
people  to  say  yes  or  no  when  their  two 
political  agents  agree,  it  cannot  be  wrong 
to  ask  them  to  say  yes  or  no  when  their 
two  political  agents  disagree. 

Mr.  Wise. — It  is  wholly  unnecessary. 

Mr.  ISAACS. — It  may  be,  and,  there- 
fore, it  would  be  a  matter  of  detail 
whether  the  House  which  originates  the 
question  should  refer  it  or  not.  I  would 
not  make  it  necessarily  compulsory.  I 
would  leave  it  entirely  to  the  House  which 
[Mr,  Isaacs. 


originates  it,  after  full  debate,  and  after 
the  means  of  conciliation  had  been  ex- 
hausted, to  either  let  the  matter  rest  or  to 
ask  the  people  to  finally  decide  it.  I  only 
ask,  in  the  interests  of  the  whole  Federation, 
for  some  outlet  for  ill-feeling  that  might 
otherwise  arise.  I  only  ask  for  some 
ultimate  means  of  preventing  catastrophe. 
I  only  ask  those  honorable  members  who 
say  "  Trust  the  Federal  Parliament "  to 
go  further  and  meet  the  inevitable  by 
trusting  the  people  who  are  behind  the  ^ 

Federal  Parliament.  Let  us  trust  the  Lr 
people  whose  interests  are  all  in  all  to  us, 
who  have  to  pay  the  taxes,  whose  life, 
whose  liberty,  and  whose  property  are  at 
stake,  and  not  necessarily  stand  by  the  rigid 
system  of  electing  men  for  general  purposes 
and  of  allowing  those  men  to  say  finally 
whether  the  people  shall  ever  have  a  voice 
in  the  matter  or  not.  I  would  point  out 
that  a  question  affecting  the  Constitution 
is  different  from  all  other  questions.  It 
may  be  right — I  do  not  think  it  is — to  say 
that  on  ordinary  matters  of  legislation 
Parliament  should  have  its  owrn  way.  On 
matters  of  Constitution  it  is  surely  right 
to  let  the  people  have  an  opportunity  of 
expressing  their  opinions  one  way  or  the 
other. 

Mr.  Douglas. — If  both  Houses  agree  % 

Mr.  ISAACS.— Clause  121  already  says 
that. 

Mr.  Douglas. — You  want  to  alter  it. 

Mr.  ISAACS.— No,  I  do  not.  The 
honorable  member,  perhaps,  misunder- 
stands me.  I  do  not  want  to  alter  that 
provision  at  all.  What  I  say  is,  that  if  it 
is  right  that  there  should  be  a  reference 
to  the  people  when  both  Houses  agree,  on 
the  sole  principle  that  the  people  should 
have  a  voice  in  determining  the  Constitu- 
tion under  which  they  are  to  live,  or  refuse 
to  live,  surely  it  is  right  that  they  should 
have  the  same  opportunity  when  both 
Houses  disagree.  I  cannot  see,  for  the 
life  of  me,  what  legitimate  grounds  any 
opponent  of  this  view  has  to  stand  on. 
I  can  understand  people  getting  up  and 
saying — "It  will  lead  to  hasty  legislation, 
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and  the  alteration  of  the  Constitution. 
It  must  not  be  hastily  dealt  with.  Stay 
the  impulse  of  party  passion."  Do  we 
see  no  party  passion  at  the  present  time  ? 
Have  we  seen  none  during  the  last  few 
weeks  on  the  continent  ?  Have  we  seen 
none  in  the  Senate  and  House  of  Repre- 
sentatives in  the  United  States,  and  in  the 
Mother  of  Parliaments — the  House  of 
Commons  ?  Have  we  seen  none  in  our 
colonial  Legislatures  ?  I  do  say  that, 
putting  all  that  on  one  side,  the  moment 
it  'is  conceded,  as  it  has  been,  that 
the  people  have  a  right  to  have  a 
voice  in  saying  whether  they  shall  live 
any  longer  under  the  present  Constitu- 
tion or  shall  have  a  new  Constitution, 
where  the  two  Houses  of  the  Legislsture 
have  agreed,  why  should  they  not  have 
the  same  right  of  giving  their  verdict  upon 
the  identical  same  question  when  one 
House  of  their  Legislature  says  "  Yes," 
and  the  other  says  "  No"? 

Mr.  Dobson. — Because  the  fact  of  the 
Senate  which  is  elected  by  the  people  dis- 
agreeing shows  that  the  public  are  rather 
unripe  to  decide  the  question. 

Mr.  ISAACS. — Then  the  public  are  ripe 
enough  to  elect  men,  and  have  knowledge 
enough  on  a  particular  question  to  elect 
men  who  are  supposed  to  represent  the 
people's  will ;  but  the  people  have  not 
sense  or  knowledge  enough  to  say  "Yes"  or 
"  No  "  for  themselves.     Is  that  the  idea  ? 

An  Honorable  Member. — Yes. 

Mr.  ISAACS.— If  so,  if  I  may  say  it 
without  disrespect,  it  is  utterly  illogical 
and  untenable.  My  honorable  friend  must 
see  that  the  House  of  Representatives 
represent  the  people. 

Mr.  Dobson. — You  argue  that  they  do 
not. 

Mr.  ISAACS. — That  is  not  my  position. 

Sir  Edward  Braddon.  —  The  Senate 
represents  the  people. 

Mr.  ISAACS.— The  House  of  Represen- 
tatives represents  the  people. 

Sir  Edward  Braddon. — Equally. 

Mr.  ISAACS.— But  if  one  says  "No," 
and  the  other  says  "  Yes,"  who  is  to  decide  ? 


Mr.  Dobson. — It  shows  that  the  people 
are  undecided  on  the  point. 

Mr.  ISAACS.— No;  it  shows  that  one 
side  must  be  wrong  as  to  what  the  people 
wish.  Therefore,  we  should  go  to  the 
people  themselves  and  ask  them.  If 
my  honorable  friend  is  right  I  will  go 
further,  and  say  if  both  Houses  agree  it 
shows  that  the  people  are  clearly  of  opinion 
that  an  alteration  ought  to  be  made. 

Mr.  Dobson. — It  ought  to  be  so,  but 
you  do  not  say  that  it  is. 

Mr.  ISAACS.— Then  why  go  to  the 
people  on  a  referendum  afterwards  ?  Does 
not  my  honorable  friend  see  that  if  he 
accedes  to  the  view  that  if  both  Houses 
are  agreed  you  still  will  have  the  referen- 
dum ?  Does  not  that  concede  that  both 
Houses  may  be  wrong  ? 

Sir  Edward  Braddon. — The  idea  is  not 
to  make  an  alteration  of  the  Constitution 
too  easy. 

Mr.  ISAACS. — No  one  suggests  that 
that  should  be  done,  but  what  is  to  be 
the  limit  of  "  too  easy  "  ?  Is  it  to  withstand 
the  people  for  ever  ?  Can  my  honorable 
friend  say,  for  an  instance,  what  is  to  be  the 
development  of  our  representative  system 
here  ?  If  we  have  senators  elected  from 
the  whole  state,  can  he  foresee  that  the 
people  will  have  an  opportunity  of  elect- 
ing the  representatives  they  wish  ?  Can 
he  foresee  that  wealth  may  not  act  with 
undue  weight?  Can  he  foresee  that 
we  shall  have  representatives  in  accord 
with  the  general  body  of  the  people?  Can 
he  tell  us  whether  a  poor  man  will  ever 
have  an  opportunity  of  being  elected  to 
the  Senate  ?  Can  we  tell  how  these  things 
will  develop?  We  may  have  a  Senate  and 
a  House  of  Representatives  with  these 
huge  constituencies,  more  especially  if  we 
retain  the  quota  of  two  to  one — we  shall 
in  all  probability  have  two  Houses  on  dis- 
tinctly conservative  lines ;  we  shall  have 
two  Houses  in  which  it  will  be  almost  im- 
possible for  a  man  of  moderate  means  to  find 
a  seat.  Yet  he  tells  me  that  because  we 
have  periodical  election  by  the  people  on  a 
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popular  basis,  therefore  you  necessarily 
have  the  views  of  the  Legislature  echoing 
the  will  of  the  people. 

Sir  Edward  Braddon. — The  Senate  may 
be  the  more  democratic  body  of  the  two. 

Mr.  ISAACS. — It  may,  and  it  may  not. 
Both  Houses  may  be  democratic ;  both 
Houses  may  be  conservative.  What  I 
want  to  preserve  in  this  Constitution  is  to 
guard  against  all  possible  eventualities, 
and  against  any  possibility  of  the  states 
and  of  the  Federation  equally  doing  any 
injustice — I  am  not  drawing  any  dis- 
tinction in  favour  of  one  or  the  other 
in  this  regard — in  order  that  the  people 
who  are  behind  the  Houses,  who  are  really 
the  Federation,  shall  not  be  baulked  if 
they  desire  to  express  in  a  direct  fashion 
their  own  will.  I  do  not  desire  to  go 
into  the  merits  of  the  referendum  as  a 
general  question.  I  am  prepared  to  do 
that  hereafter  when  we  come  to  the 
clause ;  but  I  do  say  that  it  is  conceded 
here  that  the  referendum  is  right. 

Sir  John  Downer. — No ;  it  is  cumula- 
tive. 

Mr.  ISAACS. — I  do  not  care  whether  it 
is  cumulative.  It  is  conceded,  and  the  only 
ground  on  which  it  is  conceded,  be  it 
cumulative  or  not,  is  that  the  people  have 
a  right  if  they  choose  to  revise,  to  ratify, 
to  reverse  if  necessary,  the  acts  of  their 
legislators. 

Sir  John  Downer. — It  is  a  veto; 
nothing  more. 

Mr.  ISAACS. — You  can  call  it  what  you 
like  ;  it  may  be  a  veto,  and  it  may  be  an 
affirmance.  If  they  say  "No,"  it  is  a 
veto,  if  they  say  "  Yes,"  it  is  an  affirmance. 
My  honorable  friend  says — "  Do  not  trust 
the  people  by  themselves;  they  are  ignorant, 
foolish,  unwise,  and  uneducated." 

Mr.  Symon. — You  say  the  same  thing, 
because  you  are  willing  to  leave  it  to  the 
Legislature  at  first,  and  only  in  case  of 
a  difference  you  go  to  the  people.  Your 
amendment  is  illogical. 

Mr.  ISAACS. — My  honorable  friend  will 
show  that  directly  if  he  can.      If  my  hon- 
orable friend  wishes  to  abolish  Parliament 
[Mr.  Isaacs. 


alto-cther,    I    am    willing    to    hear    hia 
argument. 

Sir  Edward  Braddon. — You  are  abolish- 
ing Parliament. 

Mr.  ISAACS. — I  beg  the  honorable  mem- 
ber's pardon.  The  people  under  this  Con- 
stitution are  toact  in  the  first  place  by  their 
agents.  If  those  two  agents  agree  then 
in  ordinary  federal  legislation  the  matter 
is  settled,  but  in  an  amendment  of  the 
Constitution  it  is  not  settled.  The  prin- 
cipal who  appoints  the  agents  says — 
"Your  act  shall  not  be  valid  until 
I  ratify  it " ;  but  when  those  two  agents 
differ — those  two  attorneys  under  power 
differ — then,  I  say,  come  back  to  the 
principal  who  has  appointed  them  both. 
The  argument  on  the  other  side  is — "No, 
the  people  shall  not  have  the  privilege  of 
doing  more  than  appoint  their  agents.  If 
those  two  agents  agree,  they  still  come 
back  to  the  principal  in  respect  of  the 
Constitution ;  but  if  they  do  not  agree  on 
other  subjects,  then  they  do  not  consult 
the  principal.  The  people  have  nothing 
to  do  but  to  pay  taxes  and  to  obey  the 
laws  passed  by  their  Legislature." 

Mr.  Gordon.  —  It  is  an  irrevocable 
power. 

Mr.  ISAACS. —  It  is  an  irrevocable 
power,  and  the  people  cannot  act.  If  we 
choose  to  leave  our  Constitution  in  that 
state,  very  well.  I  can  only  say  that  we 
shall  be  introducing  enormous  difficulties 
in  the  way  of  the  acceptance  of  many  of 
the  provisions  of  the  Constitution  which 
otherwise  the  people  would  have  been 
content  to  accept,  even  though  they  dis- 
agreed with  them.  Therefore,  if  my 
honorable  friend  desires  to  go  further  ;  if 
he  desires  to  introduce  what  is  done  in 
Switzerland,  and  introduce  the  initiative, 
there  will  be  strong  matter  for  debate.  All 
I  say  is,  that  we  ought  not  to  leave  it  in 
the  power  of  any  one  House  to  legislate — I 
do  not  care  which  House  it  is — and  to  be 
able  to  say  once  and  for  all  that  it  can 
interpose  a  bar  against  the  people  making 
a  change  in  their  Constitution. 
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Sir  JOHN  DOWNER  (South  Australia). 
■ — I  agree  with  the  interjection  of  my  hon- 
orable friend  (Mr.  Symon).  The  position 
taken  up  by  the  Attorney-General  of  Vic- 
toria is  quite  illogical.  Mr.  Isaacs  appears 
to  assume  that  the  Houses  of  Parliament 
will  not  represent  the  people.  He  forgets 
that  they  are  elected  by  the  people,  elected 
on  the  same  suffrage — only  one  House 
represents  the  states  and  the  other  repre- 
sents the  general  body  of  the  people. 

Mr.  Higgins. — Surely  he  has  not  for- 
gotten that ;  he  has  put  that  as  plainly  as 
possible.     He  has  not  forgotten  it. 

Sir  JOHN  DOWNER.— The  course 
which  Mr.  Isaacs  suggests  is  practically  to 
destroy  one  of  the  Houses. 

Mr.  Isaacs. — My  honorable  friend  is  not 
fair  in  saying  that ;  it  is  not  right. 

Sir  JOHN  DOWNER.— I  think  Mr. 
Isaacs  has  not  in  his  mind  that  the  Sen- 
ate shall  be  able  through  any  action  of 
theirs  to  claim  a  general  referendum.  I 
think  what  he  has  in  his  mind  is  that  the 
House  of  Representatives  shall  be  able  to 
do  that,  and  so  bring  the  opinions  of  the 
bulk  of  the  people  under  their  control. 
Even  if  it  were  so,  where  is  the  efficacy 
and  use  of  it1?  Mr.  Isaacs  does  not  pro- 
pose a  general  reference  ;  he  proposes  a 
reference  to  population. 

Mr.  Isaacs. — The  same  referendum  as 
is  needed  for  an  alteration  of  the  Consti- 
tution. 

Sir  JOHN  DOWNER.— Exactly;  and 
he  proposes  that  on  the  assumption — 
which,  I  venture  to  say,  is  absolutely  with- 
out justification — that  whenever  the  two 
Houses  disagree,  that  is,  whenever  the 
states  and  the  general  population  disagree, 
one  or  other  of  them  does  not  represent 
their  constituents.  It  is  a  most  illogical 
proposition.  The  states,  as  represented 
by  the  Senate,  and  the  people,  as  repre- 
sented by  their  members,  may  and  will 
disagree.  There  is  nothing  in  the  slightest 
degree  improbable  in  that.  In  fact,  it  is  a 
circumstance  that  must  undoubtedly  arise. 
Supposing  you  do  take  Mr.  Isaacs'  view,  I 
want  to  know  where  the  benefit  will  be  ? 


It  proceeds  on  an  unjustifiable  assumption. 
That  is,  that  if  they  disagree,  one  or  the 
other  does  not  represent  its  constituents. 

Mr.  Isaacs. — That  is  the  law  in  Switzer- 
land, and  it  is  not  illogical  there ;  it  has 
worked  well. 

Sir  JOHN  DOWNER.— I  beg  leave  to 
differ  from  the  honorable  member. 

Mr.  Wise. — It  would  be  very  good  if 
we  had  not  responsible  government. 

Sir  JOHN  DOWNER.— Exactly ;  that 
makes  all  the  difference. 

Mr.  Symon. — It  does  not  exist  in  Switzer- 
land. In  Switzerland,  the  question  goes 
direct  to  the  people. 

Mr.  Higgins. — They  can  get  the  verdict 
of  the  people  even  if  the  Houses  differ. 

Sir  JOHN  DOWNER.— When  honor- 
able members  finish  their  discussion  I  may 
be  able  to  proceed.  Our  Constitution  is 
founded  on  a  different  basis  altogether, 
and  we  are  in  the  same  breath  asked  to 
insist  upon  having  responsible  government, 
to  which  we  are  accustomed,  and  the 
Swiss  Constitution,  which  is  inconsistent 
with  responsible  government.  I  look  upon 
this  proposition,  that  on  a  vote  of  either 
House  the  voice  of  the  people  shall  be 
taken  immediately  and  directly,  as  an 
absolute  invasion  of  the  first  principles 
on  which  this  Federation  is  established. 
Of  course,  the  people's  voice  will  rule. 
I  agree  with  my  honorable  friend  there. 
The  people  it  is  who  elect  the  Senate  ;  the 
people  it  is  who  elect  the  House  of  Repre- 
sentatives, but  they  are  not  the  same  people ; 
that  is  to  say,  they  have  a  different  basis 
of  representation,  although  their  qualifi- 
cation as  voters  is  the  same.  There  can 
be  no  possible  gain  that  I  can  conceive, 
but  there  is  a  direct  invasion  of  the  primary 
principles  on  which  we  ought  to  act  if  we 
are  establishing  a  Parliament  with  all  care, 
and  if  we  make  provisions  for  its  repre- 
senting the  voice  of  the  people.  W^e  are 
now  asked  in  the  same  breath  to  say  that 
when  one  of  these  disagreements  happen, 
which  we  expect  to  happen — because  we 
do  not  want  one  House>to  be  an  affirmatory 
voice  of  the  other — away  shall  go  all  the 
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provisioDS  we  have  made  to  protect  the 
relative  rights  of  the  people  in  the  states, 
and  either  House  can  send  both  Houses 
at  once  to  their  constituents.  In  the 
ordinary  course  of  events,  there  will 
be  regular  elections  in  one  House, 
and  periodical  elections  in  the  other. 
They  both  go  to  their  constituents  pretty 
constantly,  and  if  you  say  that  they  are 
not  representing  the  voice  of  the  people, 
I  ask  in  reply  —  Who  sent  them 
there?  If  they  are  acting  against  the 
views  and  opinions  of  those  constituents, 
their  constituents  will  very  soon  let  them 
know.  And  the  duration  of  their  term  of 
service  is  not  long  enough  to  cause  any 
serious  mischief,  but  it  is  long  enough  for 
safety  and  caution,  to  give  a  popular  wave 
of  feeling  an  opportunity  of  dispersing, 
if  it  is  not  well  founded.  And  the 
very  basis  on  which  we  put  all  our 
state  Constitutions,  the  very  theory 
with  which  we  require  two  Houses,  with 
different  terms  of  office,  to  be  a  check  on 
each  other,  and  to  prevent  the  voice  of 
the  people,  which,  in  the  long  run,  must 
rule,  not  of  necessity  ruling  too  quickly, 
we  propose  to  convey  by  this  alteration, 
which  my  honorable  and  learned  friend 
suggests,  and  on  an  assumption  for  which 
there  can  be  no  justification,  that  the 
very  fact  of  the  two  Houses  disagreeing, 
although  they  represent  different  consti- 
tuencies, would  prove  that  one  or  other  of 
them  does  not  represent  the  voice  of  the 
people.  Sir,  if  the  two  Houses  did  repre- 
sent the  same  constituencies  there  might 
be  much  more  argument  for  the  contention 
of  the  honorable  member.  The  position, 
for  instance,  of  the  Legislative  Assembly 
and  Legislative  Council  of  Victoria  would 
much  more  assist  his  argument  1  Those 
two  Houses  of  Parliament  represent  one 
colony,  with  a  different  voting  qualifica- 
tion possibly,  but  not  much  different, 
representing  persons  who  are  supposed  to 
have  practically  the  same  interests.  In  that 
case  there  would  be  much  more  room  for 
his  argument  that  if  there  is  a  difference 
between  the  two  Houses  of  Parliament, 
[Sir  John  Downer. 


the  one  or  the  other  cannot  truly  repre- 
sent the  voice  of  the  people.  But  who 
would  think  of  altering  the  Constitution 
of  Victoria,  so  as  to  have  one  House  in- 
stead of  two,  or  so  as  to  provide,  on  any 
matter  of  altering  their  own  Constitution, 
that  when  the  two  Houses  disagreed  a  gene- 
ral vote  of  the  people  should  be  taken? 
My  honorable  friend  would  never  dream 
of  asking  or  contending  for  that  in  his 
own  colony,  where  it  might  be  much  more 
logically  contended  for,  and  yet  he  asks  us 
to  apply  it  to  the  Commonwealth,  where  one 
House  of  Parliament  is  the  people's  House, 
representing  the  whole  of  the  people  of  Aus- 
tralia, and  the  other  House  is  the  States 
House,  which  represents  the  states  as  enti- 
ties. I  hope  that  my  honorable  friend's 
suggestion  will  not  be  accepted.  I  think 
its  adoption  will  deal  a  vital  blow  to  the 
first  principle  which  ought  to  be  at  the 
foundation  of  the  Federation.  I  think 
that  his  Swiss  analogy  is  no  analogy  at 
all. 

Mr.  Isaacs. — Why  \ 

Sir  JOHN  DOWNER.— Because  the 
honorable  member  is  one  of  those  who 
insist  on  responsible  government  applying 
to  this  Constitution. 

Mr.  Isaacs. — What  has  that  got  to  do 
with  the  question  ? 

Sir  JOHN  DOWNER,— Responsible 
government  must,  of  course,  put  the 
greater  power  into  the  House  of  Represen- 
tatives, whereas  in  Switzerland  the  Houses 
are  practically  co-ordinate. 

Mr.  Isaacs. — What  has  that  got  to  do 
with  the  question  whether  the  people  of 
Australia  shall  say  yes  or  no  to  this 
Constitution  1 

Sir  JOHN  DOWNER.— The  honorable 
member  said  it  was  agreed  that  the  people 
should  be  referred  to.  We,  as  a  precau- 
tion, for  purposes  of  greater  safety,  pro- 
vide that  the  Constitution  shall  not  be 
altered  without  two  things  being  done — 
that  is,  without  an  Act  of  Parliament,  and 
without  a  vote  of  the  people  as  well. 

Mr.  Isaacs. — It  is  not  an  Act  of  Parlia- 
ment without  a  vote  of  the  people. 
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Sir  JOHN  DOWNER.— The  honorable 
member  says  it  is  admitted  that  a  vote  of 
the  people  must  be  taken.  What  is  ad- 
mitted is  that  no  fundamental  change 
should  be  made  in  this  Constitution  with- 
out Parliament  and  the  people  saying  it 
shall  be  done,  or  without  Parliament  pass- 
ing an  amending  law,  and  the  people  do 
not  say  the  amendment  shall  not  be  made. 
It  is  a  power  of  veto,  inserted  for  greater 
safety,  and  to  prevent  Parliament  altering 
a  Constitution  which  concerns  the  people, 
without  the  consent  of  the  people,  whom 
Parliament  may  not  represent  in  its  action 
in  the  matter.  I  sincerely  hope  that  this 
amendment  will  be  rejected. 

Mr.  DEAKIN  (Victoria).— The  proposal 
which  the  honorable  and  learned  member 
(Mr.  Isaacs)  has  submitted  on  behalf  of 
the  Legislative  Assembly  of  Victoria  ap- 
pears to  me  to  possess,  at  all  events,  one 
general  merit  which  may  well  claim  the 
attention  of  this  Convention,  inasmuch  as 
it  seeks  to  enlarge  the,  to  my  mind,  far  too 
restricted  scope  of  the  121st  clause.  No 
one  desires  that  amendments  of  this  Con- 
stitution should  need  to  be  frequent,  or 
should  be  frequent,  and  no  one  desires  that 
the  amendment  of  the  Constitution  should 
be  too  easy.  It  should  be  possible  at  any 
time  when  the  mature  judgment  of  the 
people  has  expressed  itself  for  an  amend- 
ment of  the  Constitution  to  be  obtained, 
but  it  should  not  be  possible,  at  a 
moment's  notice,  to  obtain  so  serious  an 
Act  as  that  Avhich  would  alter  for  all  time 
the  Constitution  of  the  country.  That  we 
all  admit.  So  much  by  way  of  premiss, 
as  calling  attention  to  the  fact  that  in 
this  Constitution  we  have  but  one  road, 
and  that  a  very  narrow  road,  by  which  it 
will  be  possible  for  the  electors  to  obtain 
an  amendment  of  the  Constitution.  My 
learned  friend,  in  his  speech,  has  cited  a 
number  of  American  precedents,  which, 
with  a  certain  allowance,  all  go  to  support 
his  thesis — that  the  power  of  amend- 
ment of  the  Constitution  in  the  United 
States  has  been  found  far  too  narrow,  and 
that  this  power  of  amendment  would  very 


likely  be  found  too  narrow  in  Australia. 
Of  course,  the  interjection  of  Mr.  Wise 
with  reference  to  responsible  government 
touched  an  aspect  of  the  question  to 
which  my  honorable  colleague  has  hardly 
allowed  sufficient  weight.  I  can  quite  see 
that  this  proposal,  valuable  as  it  is, 
would  be  much  more  valuable  in  the  United 
States,  and  would  hold  out  much  greater 
hope  to  them  of  utility  than  it  will  do 
under  a  Constitution  such  as  ours,  in  which 
responsible  government  is  established. 
Under  the  United  States  Constitution,  so 
far  as  amendments  of  the  Constitution  are 
concerned,  to  borrow  a  popular  saying — 
"What  is  everybody's  business  is  nobody's 
business."  Amendment  may  be  the  aim  of 
the  House  of  Representatives,  but  if  the 
Senate  take  a  different  view,  there  is  no- 
thing to  bring  them  into  harmony.  It  may 
be  the  proposal  on  which  the  highest  ex- 
ecutive officer  of  the  Government,  the 
President,  has  obtained  his  office,  but  un- 
less both  Houses  agree  with  him  he  is 
helpless,  because  he  has  no  means  of  bring- 
ing pressure  to  bear  on  them.  If,  in  the 
same  wa}^,  the  states  Legislatures,  which 
return  the  Senate,  look  at  the  issue  from 
their  state  point  of  view,  and  decide  that 
an  amendment  of  the  Constitution  is  neces- 
sary, and  carry  it  by  a  majority  of  their 
representatives  in  the  Senate,  there  is  not 
the  necessary  means  by  which  they  can 
acquire  a  majority  in  the  House  of  Repre- 
sentatives also.  There  is  no  sufficient  pro- 
vision for  obtaining  unity  of  action  between 
these  several  powers.  But  the  conditions 
under  which  responsible  government  arise 
under  such  a  Constitution  as  ours  will 
occasion  an  entire  transformation.  Both 
Houses  are  linked  together  by  the  Execu- 
tive, which  is  made  answerable  to  Parlia- 
ment. Consequently,  the  demand  for  re- 
form of  the  Constitution  that  may  be  raised 
without  satisfactory  fruition  in  the  United 
States  could  never  be  raised  in  any  of  our 
countries  enjoying  responsible  government 
without  the  Ministry  of  the  day  being  com- 
pelled to  act  upon  it;  compelled  to  use  all 
its   potencies — and   they    are    many — to 
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bring  both  Houses  into  agreement,  and  by 
the  exercise  of  its  authority  secure  the 
submission  to  the  people  of  a  direct  issue 
on  this  question.  It  can  always  obtain 
this  by  means  of  a  general  election.  We 
can  thus  obtain  a  verdict,  which,  if  de- 
cisive, would  be  one  before  which  the 
members  of  Second  Chambers  would  be 
finally  compelled  to  bow.  Of  course,  this 
amendment  applies  equally  to  any  pro- 
posed reform  of  this  Constitution  desired 
by  the  Senate  and  its  supporters  in  the 
several  states;  and,  for  my  own  part,  lean 
foresee  under  this  Constitution  occasions 
in  which  demands  for  the  reform  of  the 
Constitution  would  come  from  the  states, 
and  be  strongly  supported  in  the  Senate. 
This  amendment  secures  them  an  appeal 
to  the  electors.  The  equity  of  the  amend- 
ment of  the  Victorian  Legislative  As- 
sembly now  proposed  is  manifest,  inasmuch 
as  it  is  equally  open  to  either  House  of 
Parliament  to  take  action  under  it.  For 
the  reasons  I  h^ve  given  as  to  the  opera- 
tion of  responsible  government,  it  appears 
to  me  that  this  provision  is  likely  to  be 
taken  advantage  of  under  this  Constitution, 
but  rarely.  I  can  scarcely  suppose  that 
cases  of  the  kind  which  would  require 
this  form  of  amending  the  Constitution 
could  arise  except  at  long  intervals  of  time. 
At  the  same  time,  I  am  clearly  of  opinion 
that  whenever  it  does  arise  this  proposal 
not  only  involves  no  injustice,  but  also 
every  provision  for  the  fullest  considera- 
tion of  all  the  rights  involved,  whether 
they  be  the  rights  of  states  or  of  parties — 
that  could  possibly  be  demanded.  Conse- 
quently, I  shall  be  found  supporting  the 
jDroposal  of  my  honorable  friend,  although 
I  may  seem  to  him  to  minimize  its  im- 
portance and  efficacy.  After  his  elaborate 
speech  it  is  unnecessary  to  enter  into  the 
discussion  of  the  case  he  has  put  so  well, 
more  especially  after  my  warning  as  to 
the  wide  difference  between  American  con- 
ditions and  our  own.  It  appears  to  me 
that  too  great  a  stress  must  not  be  laid  on 
any  particular  instances  that  can  be  cited 
from  that  country.  But  there  is  one 
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aspect  of  the  question  which  I  wish  to  com- 
mend to  his  consideration,  as  an  additional 
argument  in  his  favour,  although,  per- 
haps, supporting  my  view  as  to  the  less 
wide  scope  and  less  frequent  fruit  to  be 
anticipated  from  it.  The  present  pro- 
posals which  are  embodied  in  the  earlier 
part  of  this  measure  for  the  settlement  of 
dead-lock  between  the  two  Houses  of  the 
Federal  Parliament  would  apply  to  any 
measure  introduced  for  the  amendment 
of  the  Constitution.  There  is  only  one 
new  condition  added,  the  one  to  which  I 
called  attention  at  an  earlier  stage — the 
requirement  that,  in  regard  to  a  measure 
for  the  amendment  of  the  Constitution, 
an  absolute  majority  of  both  Houses  is 
needed.  Well,  in  this  case,  an  abso- 
lute majority  of  the  House  which  desired 
a  reform  of  the  Constitution  would  be 
needed,  in  order  to  bring  the  proposal  for 
the  amendment  of  the  Constitution  within 
the  scope  of  this  particular  sub-section  of 
clause  121.  But  if  the  other  House  then 
rejected  that  proposal  for  the  reform  of 
the  Constitution,  one  of  the  two  pro- 
posals which  we  have  embodied  in  the 
Constitution  for  the  settlement  of  differ- 
ences between  the  two  Houses  would  im- 
mediately come  into  play. 

Mr.  Isaacs. — Oh,  no.  The  clause 
provides  that  the  provisions  of  this 
Constitution  can  only  be  altered  in 
a  certain  prescribed  manner,  or  rather 
cannot  be  altered  except  in  that  man- 
ner. 

Mr.  DEAKIN.— But  what  is  the  man- 
ner 'I 

Any  proposed  law  for  the  alteration  thereof 
must  be  passed  by  an  absolute  majority  of  the 
Senate  and  of  the  House  of  Representatives, 
and  shall  thereupon  be  submitted  in  each  state 
to  the  electors  qualified  to  vote. 

Upon  which  the  honorable  member  con- 
tends that,  if  a  law  was  passed  by  an  abso- 
lute majority  of  the  Senate,  and  rejected 
by  the  House  of  Representatives,  the 
provisions  as  to  the  treatment  of  dead- 
locks would  not  apply. 
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Mr.  Isaacs. — Certainly  they  would  not 
apply,  because  you  have  negative  words 
which  say  that,  as  to  amendments  of  the 
Constitution,  you  must  follow  a  prescribed 
course  and  no  other. 

Mr.  Symon. — But  if  you  have  a  dis- 
agreement between  the  two  Houses  of 
Parliament  you  must  solve  it  in  the  way 
prescribed  by  the  Constitution. 

Mr.  DEAKIN.— So  I  should  say. 

Mr.  Isaacs. — Do  you  say  that  the  two 
Houses,  sitting  together,  are  to  alter  the 
Constitution  1 

Mr.  Symon. — Not  to  alter  the  Constitu- 
tion, but  to  pass  a  law. 

Mr.  Isaacs. — What  law  1 

Mr.  Symon. — The  law  that  is  to  be 
submitted  to  the  people. 

The  CHAIRMAN.  —  Will  honorable 
members  kindly  allow  Mr.  Deakin  to 
proceed  1 

Mr.  DEAKIN. — Clause  56b,  as  honor- 
able members  know,  commences — "If  the 
House  of  Representatives  passes  any  pro- 
posed law,"  and  the  next  sub-section  of  the 
same  clause  also  begins — "  If  the  House  of 
Representatives  passes  any  proposed  law," 
and  I  take  it,  subject  to  the  contrary 
opinion  of  my  learned  friend,  to  which  I 
pay  the  greatest  respect,  that  probably 
those  words  include  a  law  for  the 
alteration  of  the  Constitution.  I  should 
say,  from  the  language  of  those  two 
provisions,  that  if  a  measure  proposing  a 
reform  of  the  Constitution,  passed  by  an 
absolute  majority  of  the  Senate,  and  then 
sent  to  the  House  of  Representatives, 
were  rejected  by  the  House  of  Represen- 
tatives, then  certainly  the  provisions  of 
clause  56b  would  come  into  play — there 
is  nothing  to  prevent  it — at  all  events  as 
regards  the  dissolution  of  the  House  of 
Representatives,  whether  it  be  by  the 
alternative  dissolution,  or  by  the  double 
dissolution.  There  is  nothing  whatever 
to  limit  the  scope  of  56b. 

Mr.  Isaacs. — So  far. 

Mr.  DEAKIN.— Exactly.  So  that  the 
use  of  these  sub-clauses  of  56b  will  be 
that  they  will,  in  the  first  instance,  have 


a  strongly  moderating  influence  upon  the 
House  of  Representatives,  which  I  am 
assuming  is  at  difference  with  the  Senate, 
and  will  make  it  incumbent  upon  this 
House  to  be  very  careful  to  ascertain  that 
the  electors  are  behind  them  before  they 
reject  such  a  measure.  Then  we  will 
suppose  that  either  the  alternative  or  the 
double  dissolution  takes  place.  If  by  this 
means  the  House  of  Representatives  is 
brought  into  harmony  with  the  Senate, 
and  passes  the  measure  about  which  there 
was  a  dispute  by  an  absolute  majority, 
the  honorable  member  will  see  that  all 
the  requirements  of  clause  121  have  been 
fulfilled. 

Mr.  Isaacs. — But  suppose  that  after  the 
double  dissolution  the  Houses  still  differ? 

Mr.  Wise. — If  the  people  do  not  care 
enough  about  the  proposed  amendment 
to  take  the  trouble  to  return  a  Par- 
liament in  favour  of  it,  why  should  it  be 
carried  1 

Mr.  DEAKIN.— I  fail  to  see  how  my 
honorable  friends  opposite  can  make  even 
a  show  of  opposition  to  a  proposition  of  this 
kind.  It  allows  the  people  of  the  states 
as  states,  as  well  as  the  people  of  the 
Commonwealth  as  a  whole,  to  deliver 
their  final  verdict  upon  an  issue  which 
must,  after  all  this  machinery  has  been 
brought  into  play,  have  been  thoroughly 
discussed  for  many  months,  and  upon 
which  the  electors  must  have  made  up 
their  minds. 

Mr.  Dobson. — The  honorable  and  learned 
member  would  make  the  amendment  of  the 
Constitution  as  easy  as  the  passing  of  an 
ordinary  law. 

Mr.  DEAKIN. — When  my  honorable 
friend  comes  to  speak,  he  will  perhaps 
point  out  what  step  has  been  omitted  from 
this  process  which  is  required  in  the  pass- 
ing of  an  ordinary  law.  Every  step  that 
is  required  to  be  taken  in  the  passing  of 
an  ordinary  Act  of  Parliament  must  be 
taken  to  secure  an  amendment  of  the 
Constitution. 

Mr.  Dobson. — And  something  more. 
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Mr.    DEAKIN. — Yes,    and    something 

more  is  required.  There  must  be  an  abso- 
lute majority  in  favour  of  the  amendment 
in  both  Houses,  and  a  majority  of  electors 
in  the  states  and  the  Common  wealth. 

Mr.  Dobson. — The  honorable  and 
learned  member  only  wants  a  majority  in 
one  House. 

Mr.  DEAKIN. — I  beg  the  honorable 
gentleman's  pardon.  Though  56Bisbrought 
into  play  there  must  be  an  absolute  majo- 
rity of  both  Houses.  Even  if  advantage  is 
taken  of  56b  the  amendment  of  the  Con- 
stitution, instead  of  being  more  easy,  will 
be  more  difficult  than  the  passing  of  an 
ordinary  Act.  Then  we  come  down  to  the 
extremely  narrow  margin  of  cases  in  which, 
56b  not  being  employed,  this  particular 
course  would  be  sought  to  be  taken  without 
the  alternative  or  the  double  dissolution. 

Mr.  Isaacs. — The  honorable  member 
suggests  that  this  process  of  referring  the 
matter  to  the  people  when  there  is  a 
dispute  between  the  Houses  should  only 
be  resorted  to  after  the  double  dissolution  1 

Mr.  DEAKIN — No.  I  am  pointing  out 
to  my  honorable  friend  that,  in  addition 
to  his  proposal,  there  is  another  means 
under  56b  by  which  the  same  end  might 
eventually  be  accomplished.  That  is  no 
argument  against  his  proposal,  and  I  am 
only  pointing  it  out  in  reply  to  the  objec- 
tions which  have  been  urged  against  it. 
I  would  go  further  myself.  One  weakness 
in  the  clause  for  the  amendment  of  the 
Constitution  is  the  entire  absence  of  initia- 
tive on  the  part  of  the  states.  I  think  it  is 
well  worth  the  consideration  of  those  who 
have  state  rights  at  heart,  whether,  if  the 
Parliaments  of  a  majority  of  the  states 
united  in  passing  a  proposal  for  the  amend- 
ment of  the  Federal  Constitution,  some 
means  should  not  be  provided  whereby  that 
proposal,  irrespective  of  any  action  of  the 
Federal  Parliament,  might  be  remitted  to 
the  people  of  the  whole  Commonwealth. 

Mr.  McMillan. — That  is  quite  another 
question. 

Mr.  DEAKIN.— Yes  j  but  it  is  follow- 
ing out  the  view  I  take  that  there  should 
[Mr.  Deakin. 


be  other  means  of  using  the  appeal  to 
the  people  provided  in  clause  121  than 
those  which  now  exist.  I  am  pointing 
out  that,  as  this  power  of  amending 
the  Constitution  is  limited,  it  not  only 
limits  what  so  many  honorable  mem 
appear  to  regard  with  apprehension,  that 
is,  the  power  of  amendment  when  sought 
to  be  exercised  by  the  general  body  of 
the  people,  but  it  deprives  the  states 
themselves  of  all  right  of  initiative. 

Mr.  McMillan. — This  does  not  give 
an  initiative  in  any  sense. 

Mr.  DEAKIN.— No,  but  it  would  be 
a  reasonable  demand  to  make  on  behalf 
of  state  rights  that,  if  both  Houses  in 
a  majority  of  the  states  passed  identical 
measures  for  the  amendment  of  the  Fede- 
ral Constitution,  they  should  have  the 
power  of  remitting  their  proposal  to  their 
own  electors  and  to  the  electors  of  the 
Commonwealth. 

Mr.  Isaacs. — But  this  provision  will  give 
the  states  power  to  do  that  through  their 
accredited  representatives,  the  senators. 

Mr.  DEAKIN.  — Yes,  and  that  is  an 
argument  in  support  of  its  equity. 

Mr.  Dobson.  —  If  the  honorable  and 
learned  member  thinks  his  proposal  rea- 
sonable, how  can  he  consider  that  of  the 
Attorney-General  of  Victoria  to  be  equally 
reasonable  1 

Mr.  DEAKIN. — Because,  although  the 
amendment  of  the  Constitution  should 
not  be  made  too  easy  to  either  party — 
to  the  body  of  the  people  upon  one  side 
or  to  the  states  upon  the  other — addi- 
tional means  should  be  given  of  sending  a 
proposal  for  the  amendment  of  the  Consti- 
tution to  the  ultimate  tribunal  which  we 
have  established  in  every  case,  the  decision 
of  the  electors.  I  am  prepared  to  couple 
what  my  honorable  and  learned  friend  is 
asking  for  with  a  further  concession. 

Mr.  Dobson. — Yet  the  honorable  mem- 
ber is  not  content  to  provide  for  a  simple 
majority  of  both  Houses. 

Mr.  DEAKIN. — I  am ;  but  it  appears 
to  me  to  be  desirable,  in  connexion  with 
the  amendment    of  the    Constitution,    so 
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long  as  sufficient  time  is  allowed  for 
deliberation,  and  a  sufficient  number  of 
steps  have  to  be  taken  to  insure  full  dis- 
cussion, that  we  should  not  limit  the  ap- 
peal to  the  people  upon  amendments  to 
one  single  method.  I  wTould  rather  see 
several  means  of  setting  in  motion  the 
regular  and  constitutional  process  by  which 
proposals  for  the  amendment  of  the  Con- 
stitution might  be  considered  by  the  people 
either  at  the  desire  of  majorities  of  the 
Commonwealth  Parliament,  or  of  either 
Federal  House,  or  of  a  majority  of  the 
states  Parliaments.  It  appears  to  me 
that  the  extension  of  the  power  which  my 
honorable  and  learned  friend  proposes  is 
very  desirable  and  equitable.  If  we  lay 
to  heart  the  experience  of  America,  we 
shall  find  that  men  of  all  parties  unite  in 
agreeing  that  a  cardinal  defect  of  the 
American  Constitution  is  the  difficulty  of 
having  any  amendment  submitted  to  the 
electors  of  the  republic. 

Sir  William  Zeal. — Does  the  honor- 
able member  think  that  a  defect  1 

Mr.  DEAKIN.— It  is  not  that  the  pro- 
cesses provided  for  in  the  Constitution  are 
necessarily  bad,  but  there  is  no  practical 
means  of  using  them,  and  they  have  re- 
mained unused  except  in  times  of  war. 

Mr.  Symon. — Responsible  government 
will  cure  that. 

Mr.  DEAKIN. — Responsible  govern- 
ment will  not  wholly  cure  it.  We  should 
not  be  blind  to  the  fact  that  the  greatest 
Federal  Constitution  in  the  world  has  been 
confronted  with  serious  difficulties  and  dis- 
cords because  its  amendment  can  only  be 
accomplished  by  a  single  iron-bound 
method. 

Mr.  SYMON  (South  Australia).— It  is 
exceedingly  pleasant  to  hear  this  matter 
discussed,  and  the  arguments  upon  both 
sides  balanced,  with  so  much  judicial  fair- 
ness as  has  been  exhibited  by  the  honor- 
able and  learned  member  (Mr.  Deakin); 
but  I  think  that  if  he  had  pursued  the 
judicial  method  a  little  further  he  would 
have  felt  himself  bound  to  give  judgment 
against  the  proposed  amendment.   He  said, 


in  an  indirect  appeal  to  us,  that  he  could 
not  see  what  show  of  opposition  we  could 
make  to  this  proposal ;  but  he  must  have 
forgotten  for  the  moment  the  absolutely 
conclusive  arguments  with  which  he  fur- 
nished us  for  the  entire  destruction  of  it. 
He  showed  that  the  proposal  of  the  hon- 
orable and  learned  member  (Mr.  Isaacs)  is 
utterly  and  entirely  unnecessary. 

Mr.  Deakin. — I  do  not  think  so. 

Mr.  SYMON.— I  do  not  say  that  the 
honorable  member  said  this  in  so  many 
words,  but  his  argument  showed  that  it  is 
entirely  unnecessary  to  have  a  provision  of 
this  character,  which  rests  for  any  possible 
merit  or  virtue  upon  the  assumption  that 
there  might  be  a  difference  between  the 
two  Houses  as  to  a  proposed  law  which 
wrould  land  us  in  a  kind  of  cul  de  sac.  The 
honorable  and  learned  member  (Mr.  Deakin) 
has  shown,  and  I  humbly  declare  my  entire 
agreement  with  him,  that  the  provisions 
avoiding  dead-locks  seem  to  apply  as  effec- 
tually to  a  difference  between  the  two 
Houses  with  regard  to  a  proposed  amend- 
ment of  the  Constitution  as  to  a  differ- 
ence in  regard  to  anything  else  within  the 
scope  of  their  legislative  authority. 

Mr.  Isaacs. — The  honorable  and  learned 
member  ought  to  strike  out  clause  89 
altogether. 

Mr.  SYMON.  —  My  honorable  and 
learned  friend  must  not  be  petulant.  We 
may  be  wrong  ;  but  I  am  fortified  by  the 
remarks  of  the  honorable  and  learned 
member  (Mr.  Deakin).  As  the  matter 
now  stands,  can  any  constitutional  lawyer 
deny  that  the  provision  with  regard  to 
dead-locks  will  be  just  as  effectual  where 
a  proposal  for  an  alteration  of  the  Consti- 
tution is  concerned  as  where  any  other 
proposed  law  is  concerned  1  It  does  not 
amend  the  Constitution — it  merely  gets 
rid  of  the  difference  between  the  two 
Chambers.  I  am  rather  disposed  to  think 
that  in  the  interests  of  the  states  that  is 
a  defect,  and  that  the  ordinary  dead-lock 
provisions  should  not  apply  to  a  matter 
so  vital  as  a  proposed  amendment  of  the 
Constitution. 
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Mr.  Higgins. — They  were  not  meant 
so  to  apply. 

Mr.  SYMON.— Probably  not  j  but  it  is 
WWthy  of  consideration  whether  wo  should 
not  exclude  from  the  operation  of  the  dead- 
lock provisions  a  proposal  to  alter  the 
Constitution.  The  only  justification  I  can 
see  for  the  proposed  amendment  is  that  it 
is  intended  to  get  rid  of  what  I  have 
described  as  a  cul  de  sac,  and,  when  there 
is  a  difference  between  the  two  Houses,  to 
cut  the  Gordian  knot  by  referring  the 
matter  in  dispute  to  the  people. 

Mr.  Isaacs. — Does  the  honorable  and 
learned  member  contend  that  in  the  case 
of  a  proposed  amendment  of  the  Constitu- 
tion the  two  Houses  should  sit  together 
and  pass  the  law  by  a  three-fifths 
majority  ? 

Mr.  SYMON.— I  think  so. 

Mr.  Isaacs. — Oh  ! 

Mr.  SYMON.— But,  what  then? 

Mr.  Isaacs. — That  is  my  reading  of  it. 

Mr.  SYMON. — You  are  not  to  deviate 
from  the  provisions  of  this  clause  as  to 
proportions  and  so  on.  What  I  say  is  that 
there  is  not  the  slightest  reason  why  the 
provisions  with  regard  to  the  ordinary 
dead-lock,  if  it  is  desired,  should  not  apply 
to  a  difference  of  opinion.  I  do  not  think 
they  ought  to  apply  in  principle;  I  do  not 
think  they  ought  to  apply  in  practice. 
Passing  away  from  that  for  a  moment,  I 
interjected  that  my  honorable  friend's 
amendment  is  not  logical,  and  he  quite 
properly  said  that  he  should  be  glad  if  I 
would  show  that  it  was  not  logical.  The 
provisions  in  regard  to  the  amendment  of 
the  Constitution  are  that  the  alteration  is 
to  be  made  by  a  reference,  through  the 
Parliament,  to  the  people  under  the  pro- 
visions of  clause  121.  I  do  not  say  that 
these  provisions  are  ample ;  I  do  not  say 
that  they  are  sufficient ;  I  do  not  say  that 
they  may  not  require  amendment.  My 
learned  friend  (Mr.  Deakin)  said  that  one 
general  merit  of  the  amendment  is  that  the 
suggested  narrowness  of  the  provision  for 
the  amendment  of  the  Constitution  would 
be  widened.  With  that  I  do  not  propose  to 
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deal,  because  we  all  may  consider  that 
there  should  be  some  facilities*  given 
that  do  not  exist.  I  do  not  hold 
that  view  at  present,  but  that  general 
merit  appears  to  me  to  be  greatly  over- 
balanced by  the  disadvantages  which 
attach  to  this  amendment.  At  present, 
the  proposal  in  the  Bill  as  it  stands  is 
that  an  alteration  of  the  Constitution 
shall  be  submitted  through  the  Parliament 
to  the  people  with  certain  safeguards. 
There  is  not  a  single  honorable  member 
but  agrees  that  we  ought  not  to  make 
too  easy  fundamental  amendments  of 
the  Constitution.  The  other  method  is 
that  we  shall  go  direct  to  the  people. 
But  where  is  the  logic,  where  is 
the  consistency,  of  having  neither  one 
nor  the  other,  but  having  a  reference 
through  the  Parliament,  and  then  if 
there  is  a  disagreement  a  reference 
direct  to  the  people  ?  The  whole  of  my 
honorable  friend's  speech,  if  it  amounted 
to  anything,  or  wras  of  any  value,  amounted 
to  this — that  the  proper  thing  to  do  is  to 
sweep  away  the  necessity  for  taking  the 
opinion  of  the  Parliament  at  all,  and  to  go 
direct  to  the  people. 

Mr.  Isaacs. — And  who  is  to  start  first1? 

Mr.  SYMON. — The  responsible  Govern- 
ment— the  Executive. 

Mr.  Isaacs. — You  must  have  a  starting 
point. 

Mr.  SYMON. — Every  one  of  us  sees 
that  we  must  have  a  starting  point,  but 
you  do  not  require  to  take  a  majority  of 
the  two  Houses  for  that.  Why  not  leave 
it  to  the  Executive  % 

Mr.  Isaacs. — I  do  not  want  a  majo- 
rity of  the  two  Houses.  I  want  a  majority 
of  one  House. 

Mr.  SYMON.— Why  not  leave  it  to  the 
responsible  Government  of  the  day1?  Why 
should  we  leave  it  to  one  House  ?  Why 
should  we  introduce  this,  which  is  really 
neither  fish,  flesh,  fowl,  nor  good  red 
herring  \ 

Mr.  Re  id. — Then  what  can  the  other  be  ? 

Mr.  SYMON. — If  you  say  "  Leave  it  to 
the  Parliament,"  that  I  can  understand,  and 
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that  I  believe  one  of  my  honorable  friends 
will  show  is  the  suggestion  made  by  the 
authority  my  learned  friend  quoted — 
Burgess.  I  can  also  understand  a  pro- 
posal that  the  responsible  Government  of 
the  day,  responsible  to  Parliament,  liable 
to  have  their  acts  called  in  question  by 
the  Parliament,  should  have  the  right  to 
take  an  amendment  of  the  Constitution 
direct  to  the  people. 

Mr.  Kingston. — Are  you  willing  for 
that  to  be  done  1 

Mr.  SYMON.— I  am  not  willing  for 
that  to  be  done.  The  other  course  is  logical, 
but  it  is  utterly  illogical  and  a  destruc- 
tion of  the  principle  underlying  this  Con- 
stitution if  we  refer  it  to  the  Parliament, 
and  then,  because  the  Senate  on  a  matter 
of  the  most  vital  state  rights  happens  to 
hold  out,  it  is  to  be  overriden  by  a  ma- 
jority of  the  House  of  Representatives, 
and — perhaps  at  a  critical  time,  just  before 
a  general  election — the  whole  thing  is  to  be 
thrown  to  a  referendum,  when  these  very 
party  questions — these  very  personal  ques- 
tions, to  which  my  learned  friend  alluded 
as  happening  in  an  ordinary  election — will 
just  as  emphatically  and  just  as  forcibly 
occur  in  connexion  with  the  referendum. 

Mr.  Isaacs. — That  can  all  be  prevented 
by  a  reference  to  the  people. 

Mr.  Trenwith. — How  can  it,  when  there 
will  be  no  persons  involved  ? 

Mr.  SYMON. — Every  member  of  the 
Senate  will  be  a  person  concerned ;  every 
member  from  every  state  who  has  sought 
to  vindicate  the  rights  of  that  state  will 
be  involved,  and  he  will  go  back  to  his 
state,  and  you  will  have  that  question  of  a 
fundamental  alteration  of  the  Constitution 
not  fortified  by  an  absolute  majority  of  both 
Houses,  but  made  an  entirely  party  ques- 
tion, instinct  with  all  the  hot  passion  of 
the  moment,  dealt  with  by  the  people  in 
the  states  upon  grounds  which  will 
probably  prevent  them  coming  to  a 
just  and  meritorious  decision.  My  learned 
friend  will  understand  that  I  am  not 
using  the  expression  with  reference  to  his 


personal  advocacy  of  it,  but  this  proposal 
is  really  an  insidious  attack  on  the  rights 
and  powers  of  the  Senate.  The  result  will 
be  to  paralyze  the  Senate  in  dealing  with 
any  fundamental  alteration  of  the  Con- 
stitution. 

Mr.  Fraser. — Better  to  have  no  Senate 
at  all. 

Mr.  SYMON.— Really  it  would  be  better 
to  have  no  Senate  at  all.  Suppose  they 
differ  from  the  House  of  Representatives, 
what  will  they  do  ? 

Mr.  Isaacs. — Suppose  the  Senate  initiates 
the  reform,  and  the  Assembly  rejects  it?     » 

Mr.  SYMON. — I  am  quite  willing  to 
admit  the  difficulties  that  arise,  but  that 
is  not  the  case  in  my  honorable  friend's 
mind. 

Mr.  Deakin. — Do  you  not  remember  the 
dictum  of  the  old  English  Judge — "  The 
Devil  himself  doth  not  know  what  the 
mind  of  man  is?" 

Mr.  Reid. — He  was  not  as  clever  as  our 
friend  from  Adelaide. 

Mr.  SYMON. — I  can  back  my  friend 
(Mr.  Reid)  against  that  gentleman  any 
day  in  many  respects. 

Sir  Edward  Braddon. — That  gentleman 
had  no  legal  training. 

Mr.  SYMON. — I  do  not  say  for  a  moment 
that  my  learned  friend  has  advocated  the 
amendment  with  that  deliberate  intention. 
But  we  must  all  reckon  with  our  past  history. 
I  know  the  zeal  and  assiduity  with  wrhich 
he  has  sought  to  secure  all  possible  restric- 
tions on  the  Senate. 

Mr.  Isaacs. — Not  unfair  ones. 

Mr.  SYMON. — In  my  learned  friend's 
estimation,  no  doubt,  most  fair  and  just 
ones,  but  in  my  estimation,  I  hope  I  may 
say  so,  most  unfair  and  most  unjust.  I  do 
not  object  at  all  to  an  old  proposal — this  is 
the  old  old  tale  coming  newly  dressed,  put 
in  a  different  shape.  We  had  it  in  Ade- 
laide, we  had  it  in  Sydney,  and  now  we 
have  it  again  here.  This  is  the  beginning 
of  it,  and  I  dare  say  we  will  have  it  in  dif- 
ferent forms.  I  observe  that  my  friend  (Mr. 
Higgins)  is  smiling.  He  has,  no  doubt,  some- 
thing with  which  he  will  try  our  patience. 
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Mr.  Higgins. — You  will  smile  then,  of 
course.  Are  you  speaking  with  a  due  fear 
of  Sir  John  Forrest  before  your  eyes  ? 

Mr.  SYMON. — No,  I  am  speaking  with 
a  due  fear  of  my  learned  friend — a  much 
more  dangerous  man.  At  any  rate,  I 
could  understand  such  a  proposal  to  refer 
this  matter  of  amendment  directly  to  the 
people.  I  could  understand  leaving  it 
entirely  to  the  Houses  of  Parliament  to 
decide  it  by  a  majority.  Either  of  these  two 
courses  I  think  would  be  fairly  matters  of 
debate,  but  when  my  learned  friend  pro- 
%  poses  to  mutilate,  it  may  be  to  narrow, 
as  some  honorable  members  think,  the 
harmonious  and  consistent  provisions  in- 
serted here,  by  a  plan  which  would 
paralyze  and  destroy  the  influence  and 
power  of  the  Senate,  then,  I  say,  it  is  a 
proposal  which  we  ought  to  reject  without 
further  ado. 

Mr.  Isaacs. — Why  does  it  hamper  the 
influence  of  the  Senate  to  say  that  their 
constituents  shall  be  consulted  1 

Mr.  SYMON. — My  friend  must  see 
that  the  very  essence  of  representative 
government  is  that  if  the  constituents  do 
not  approve  of  the  action  of  their  repre- 
sentatives they  have  a  remedy  in  their 
own  hands,  and  if  the  Senate  is  recal- 
citrant, just  as  if  the  House  of  Repre- 
sentatives in  the  instance  put  by  my  hon- 
orable friend  (Mr.  Trenwith)  is  recal- 
citrant, the  constituents  have  the  remedy 
and  the  control  entirely  to  themselves. 
Nobody  can  say  for  a  moment  that  it  is 
not  entirely  in  conformity  with  the  prin- 
ciples of  responsible  government  that  that 
method  should  be  pursued  to  its  fair  and 
legitimate  conclusion  before  any  other 
methods  are  attempted.  My  learned 
friend  (Mr.  Isaacs)  said  that  a  difficulty 
was  that,  as  it  now  stood,  it  might  be 
possible  to  prevent  the  people  from  being 
consulted.  How  can  such  a  proposition 
be  maintained  for  a  moment,  when  both 
these  Houses — the  whole  of  the  repre- 
sentatives at  the  end  of  three  years,  half 
the  senators  at  the  end  of  three  years — 
have  to  go  to  their  constituents;  and 
[Mr.  Symon. 


I  when,  if  it  was  an  important  fundamental 
amendment,  one  in  which  the  constituents 
of  the  states  would  be  so  greatly  interested, 
as  my  honorable  friend  says,  that  they 
might  probably  vote  for  the  amendment, 
then  they  would  take  care  that  their  re- 
presentatives in  the  Senate  who  were 
adverse  to  that  amendment  would  not  be 
returned  again  ? 

Mr.  Isaacs. — Then  the  Houses  will  not 
differ. 

Mr.  SYMON.— Very  well.  What  is  the 
objection  to  the  provision  ? 

Mr.  Isaacs. — There  is  no  objection  to 
it.  If  the  Houses  will  not  differ,  my  pro- 
posal will  not  come  into  force ;  but  if  they 
do  differ,  then  it  is  necessary. 

Mr.  SYMON. — My  learned  friend  is 
putting  a  pressure  on  one  or  other  of 
the  Houses  not  to  differ,  because  one 
House  will  not  differ  if  it  is  likely  to  be 
sent  to  its  constituents.  Your  Senate 
would  not  differ.  It  would  say — "  We  do 
not  want  to  go  and  canvass  the  whole  of 
our  colony  upon  a  matter  of  this  kind." 
So  far  as  the  general  provision  is  con- 
cerned, it  really  amounts  to  this — that  it 
will  be  an  easy  way,  before  a  general  elec- 
tion, to  manufacture  an  election  placard. 
The  Government  of  the  day,  perhaps  some 
irresponsible  member,  may  propose,  in 
the  House  of  Representatives  or  in  the 
Senate,  an  amendment  of  the  Constitu- 
tion, and  yet  a  majority  of  the  other  House 
may  disagree,  and  then  we  shall  have, 
to  use  a  common  expression,  a  rare  to-do, 
and  we  shall  have  the  Government  of  the 
day  taking  it  up  or  neglecting  it,  in  either 
of  which  cases  those  who  constituted 
the  majority  will  be  able  to  go  with  a 
flourish  of  trumpets  and  an  election  placard 
throughout  the  constituencies. 

Mr.  Isaacs.  —  Will  not  that  happen 
just  as  well  where  the  two  Houses  agree 
— just  carrying  the  proposition  by  a  bare 
majority?  Will  not  the  opponents  of  it 
do  exactly  the  same  thing  1 

Mr.  Reid. — You  are  responsible  for  a 
good  deal.  You  set  him  going  again  just 
when  he  was  about  to  sit  down. 
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Mr.  SYMON.— The  difficulties  of  re- 
sponsible government  are  very  great,  and 
we  cannot  foresee  all  of  them.  I  quite 
admit,  with  my  learned  friend,  that  there 
are  difficulties  in  the  way  of  any  solution 
of  this  question.  But  what  I  say  is  that 
it  is  an  assault  on  the  rights  and  powers 
of  the  Senate,  and  if  we  carry  any  such 
amendment  as  this — whatever  may  be  said 
about  narrowing  or  widening  the  powers  of 
amendment — we  will  do  violence  to  the 
frame-work  of  the  Constitution. 

Mr.  REID  (New  South  Wales).— I  shall 
strive  to  express  anything  I  have  to  say 
in  about  five  minutes.  Although  I  admit 
that  it  is  a  matter  of  very  great  import- 
ance, I  entirely  join  issue  with  my  learned 
friend  (Mr.  Symon)  in  looking  at  this 
matter  as  one  affecting  either  the  interests 
of  the  Senate  or  the  interests  of  the  House 
of 'Representatives.  The  object  is  to  relieve 
the  Senate  from  a  comparatively  helpless 
state  in  reference  to  an  amendment  of  the 
Constitution,  and  to  place  it,  as  representing 
the  states,  in  the  position  of  being  able  to 
appeal  to  the  states  on  a  question  of  an 
amendment  of  the  Constitution.  The  view 
I  take  is  that,  instead  of  degrading  the 
Senate,  it  puts  it  in  a  position  of 
absolute  equality  with  the  House  of  Repre- 
sentatives in  a  matter  which  has  hitherto 
loosely  been  supposed  to  belong  more  to 
the  House  of  Representatives  than  to  the 
Senate.  What  this  Senate  is  we  do  not 
need  to  be  told.  The  Senate  will  be  a 
a  popular  body  springing  from  the  people 
of  the  states;  and  surely  the  represen- 
tatives of  all  the  states,  if  they  agree  that 
a  certain  amendment  of  the  Constitution 
should  be  proposed  to  the  people,  should 
not  be  blocked  by  the  representatives  of 
the  nation  in  the  House  below.  Surely 
each  has  an  equal  right  to  put  an  issue  of 
that  kind  for  the  deliberate  decision  of  the 
electors.  Trivial  proposals  will,  of  course, 
stand  self-condemned.  The  expense  and 
the  inconvenience  of  taking  the  sense  of 
the  electors  of  the  Commonwealth  over 
the  enormous  territory  we  will  have 
will  completely  kill  any  trivial  proposals 


for  the  amendment  of  the  Constitution. 
If  the  proposals  are  serious  ones,  why 
should  not  the  Senate  have  the  absolute 
right,  by  an  absolute  majority,  of  asking 
the  opinion  of  the  people  upon  a  pro- 
posed amendment  of  the  Constitution? 
Surely  the  states,  as  represented  by  the 
Senate,  have  a  right  to  take  such  a  ver- 
dict with  regard  to  the  proposed  change. 
I  think  nearly  all  the  writers  of  late  years 
on  the  Constitution  of  the  United  States 
have  pointed  to  this  difficulty  of  even  pro- 
posing an  amendment  of  the  United  States 
Constitution  as  a  serious  inconvenience. 
We  know,  as  a  matter  of  fact,  that  during 
the  long  time  the  Constitution  has  been  in 
existence,  the  amendments  made  in  it  have 
been  very  few  indeed. 

Mr.  Trenwith. — And  the  desire  for 
them  very  many. 

Mr.  REID.— No  doubt.  It  does  not  fol- 
low that  propositions  for  amendment  would 
be  carried,  but  at  any  rate  the  wisdom  of 
seeking  the  opinion  of  the  nation  and  the 
states,  each  having  an  independent  voice, 
would  follow  even  if  the  difficulty  of  submit- 
ting an  amendment  to  them  were  greater 
than  it  is.  I  think  that  the  history  of  the 
experiment  which  we  have  made  in  this 
country  is  decidedly  encouraging  to  this 
Convention,  and  must  lead  us  to  believe 
that  the  collective  wisdom  resulting  from 
a  united  appeal  is  vastly  higher  that  an 
appeal  to  an  independent  electorate.  It 
has  been  so  in  connexion  with  the  elections 
to  this  Convention — except  in  regard  to  the 
mistake  made  in  returning  me.  So  far  as 
the  other  representatives  are  concerned  the 
remark  I  have  just  made  applies.  Now, 
the  States  House,  as  separate  from  the 
other  branch  of  the  Legislature,  may  well 
have  occasion  to  ask  for  an  amendment 
of  this  Constitution.  In  the  future  we 
know  that  our  work,  perfect  as  we  may 
try  to  make  it,  will  suggest  the  necessity 
for  amendment.  There  is  nothing  more 
certain  than  that.  Therefore,  without 
saying  another  word,  I  will  state  that  I  do 
not  look  upon  the  proposal  of  Mr.  Isaacs 
as  a  radical  proposition.     I  look  upon  it  as 
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a  proposal  which  gives  the  Senate  a  power- 
ful right,  a  right  of  appealing  directly  to 
the  states  and  the  nation  upon  a  matter 
relating  to  a  proposed  amendment  of 
the  Constitution.  It  is,  therefore,  a 
proposition  that  we  can  discuss  without 
any  fear  of  radical  ideas  or  tendencies.  I 
would  onV  make  this  one  other  remark. 
I  favour  this  amendment  subject  to  one 
stipulation,  and  that  is  that  the  proposed 
amendment  of  the  Constitution,  if  it  do 
not  pass  both  Houses,  shall  have  to  pass 
one  House  in  two  consecutive  sessions,  so 
that  the  matter  shall  be  brought  into 
thorough  prominence  before  the  people. 
It  may  be  found  under  a  provision  of  that 
kind  that  the  reception  by  the  people  of 
the  proposal  made  would  be  such  in  the 
first  instance  that  it  would  be  abandoned 
altogether  on  it  being  found  that  public 
opinion  was  against  it.  We  should  then 
hear  no  more  of  it.  But,  on  the  other  hand, 
if  after  thorough  ventilation  public  opinion 
in  the  states  favoured  the  proposed  amend- 
ment, the  amendment  might  be  passed 
again,  and  we  should,  at  any  rate,  secure  a 
full  interval  for  deliberation. 

Mr.  Isaacs. — I  have  no  objection  to 
that,  or  even  to  fixing  a  minimum  of  time 
between  two  sessions. 

Mr.  REID. — That  is  not  necessary,  be- 
cause in  the  clause  as  it  stands,  after  the 
second  session,  an  interval  of  two  months 
must  elapse  before  a  vote  can  be  taken. 
Coupling  these  two  matters  together,  I 
recommend  this  amendment  to  the  Con- 
vention, not  as  a  radical  proposal,  but  as 
one  which  will  add  to  the  powers  of  the 
Senate,  and  enable  the  Senate  to  take  the 
people  into  their  confidence  if  at  any  time 
the  representatives  of  the  states  think  an 
alteration  of  the  Constitution  necessary. 

Mr.  GLYNN  (South  Australia).— The 
main  objection  which  I  have  to  the  pro- 
position of  Mr.  Isaacs  is,  first  of  all,  that 
it  allows  the  House  of  Representatives  to 
prevent  the  voice  of  the  Senate  being  of 
any  avail.  Because  the  position  would  be 
simply  this :  If  an  amendment  were  pro- 
posed in  the  Senate,  and  on  going  to  the 
[Mr.  Bezel. 


House  of  Representatives  it  were  objected 
to  by  the  House  of  Representatives,  what 
would  be  the  result1?  The  amendment 
would  have  to  be  submitted  to  a  i 
referendum  j  so  that  the  House  of  Repre- 
sentatives would  always  be  in  the  position 
of  being  able  to  reject  the  proposals  of  the 
Senate,  and  preventing  their  coming  to 
the  dual  referendum. 

Mr.  Isaacs. — You  misunderstand  the 
proposal. 

Mr.  GLYNN.— The  proposal  of  the 
honorable  member  is  that  the  first  referen- 
dum is  to  be  a  mass  referendum. 

Mr.  Isaacs. — No;  there  is  to  be  one 
referendum  only. 

Mr.  Reid. — One  referendum  in  which 
the  matter  would  appear  in  two  ways  :  Ex- 
pressing the  opinion  of  the  states  as  states, 
and  then  of  the  people  as  one  nation. 

Mr.  Isaacs. — You  count  the  votes  of 
the  people  and  the  votes  of  the  states 
separately  on  one  occasion. 

Mr.  GLYNN. — At  any  rate,  my  mis- 
understanding of  the  clause  shows  that  it 
is  ambiguous. 

Mr.  Isaacs. — The  honorable  member  per- 
haps did  not  hear  what  I  said.  I  asked  the 
Chairman  only  to  put  one  portion  of  the 
words. 

Mr.  GLYNN.— I  remember  that  per- 
fectly, but  did  not  understand  it  was  to 
clear  the  ambiguity.  The  ambiguity,  how- 
ever, goes  to  this  extent  also — what  is  to 
become  of  the  proposed  amendment  on 
the  reference  being  given  1  The  proposal 
of  Mr.  Isaacs  is  open  to,  but  not  clear 
upon,  the  construction  that  the  amendment 
of  the  Constitution  becomes  law  without 
any  reference  back  to  the  Senate  at  all.  The 
amendment  does  not  say  that  the  proposed 
alteration  of  the  Constitution  must  go  back 
to  the  Senate  or  the  House  of  Representa- 
tives supported  by  the  confirmation  of  the 
people,  or  that  it  ipso  facto  becomes  law, 
I  quite  agree,  however,  that  Mr.  Isaacs 
is  right  in  his  argument,  which  he  h:is 
put  with  such  force  and  supported  by 
such  precedents,  as  to  the  necessity  for  a 
further  provision  being  made  with  regard  to 
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proposed  amendments  in  the  Constitution. 
We  should  be  careful  not  to  suffer  the  wis- 
dom of  the  present  to  determine  the  actions 
of  the  Commonwealth  for  many  years  to 
come.  Mr.  Isaacs  has  pointed  out  the  diffi- 
culty which  has  arisen  in  the  United  States 
of  America.  Only  five  important  amend- 
ments have  been  made  in  the  Constitution 
of  the  United  States  throughout  the  whole 
course  of  110  years;  because  the  first  ten 
amendments  made  were  merely  declarations 
of  right,  and  not,  strictly  speaking,  amend- 
ments at  all.  They  were  alterations  referring 
to  the  security  of  civil  and  religious  liberty 
and  such  matters,  which  were  proposed  as 
conditions  precedent  to  the  adherence  of 
several  of  the  states  to  the  Union.  Five 
amendments  were  subsequently  carried, 
but  they  were  carried  under  most  extra- 
ordinary circumstances.  Four  of  them 
were  carried  by  means  of  the  force  of  the 
military  power  of  the  North,  and  one  of 
the  five — namely,  that  known  as  the  14th 
amendment  of  the  Constitution,  which  was 
referred  to  in  the  course  of  the  discussion 
yesterday,  an  amendment  extending  civil 
liberty  and  immunities  to  all  races — was 
carried  by  what  is  considered  by  some  of 
the  writers  on  the  Constitution  to  have 
been  an  illegal  act.  The  difficulty  always 
has  been  to  obtain  the  adherence  of  three- 
fourths  of  the  Parliaments  of  the  states.  In 
one  case,  that  of  Ohio,  the  adhesion  to  the 
proposed  amendment  was  first  of  all  given, 
and  the  state  then  withdrew  it  again;  but 
the  Secretary  of  State  of  the  Union  stated 
(thereby  usurping  the  functions  of  the  Judi- 
ciary) that  the  consent  of  Ohio  could  not  be 
withdrawn.  So  that,  according  to  some  of 
the  writers,  one  of  the  five  amendments  I 
have  referred  to  was  carried  illegally,  whilst 
the  four  others  were  carried  under  the  do- 
mination of  the  military  power  of  the 
North.  I  find  that  there  has  been  a  mis- 
apprehension on  my  part  concerning  the 
amendment  of  Mr,  Isaacs,  and  that  I  am  in 
concurrence  with  the  honorable  and  learned 
gentleman  as  to  the  main  object  which  he 
desires  to  achieve — greater  facility  of  altera- 
tion— although  I  cannot,  for  reasons  which 
[47] 


I  will  proceed  to  explain,  accept  his  amend- 
ment. But  I  am  prepared  to  suggest 
another  one  of  my  own,  which  will  I  think 
effect  the  same  purpose.  Mr.  Reid  has 
suggested  that  some  power  of  initiation 
should  be  given.  In  the  Constitution  of 
the  Confederate  States  it  was  proposed 
to  allow  three  states  of  the  Union  to 
suggest  an  amendment,  and  that  then 
there  should  be  a  constitutional  conven- 
tion of  the  whole  of  the  states  sitting 
together,  and  that  if  they  adopted  the 
amendment  it  should  be  put  to  the  States 
House,  and  a  majority  of  two-thirds  (not 
of  three-fourths)  should  carry  it.  The  Con- 
stitution of  the  United  States  was  practically 
placed  in  a  straight- jacket,  and  it  was  the 
splitting — caused  by  the  difficulty  of  alter- 
tion — of  the  people  of  America  into  two 
parties — the  strict  constructionists,  and 
those  who  adhered  to  the  extension  put- 
in  force  by  the  Supreme  Court — which 
led  up  to  the  Civil  War.  I  think  we 
should  accept  the  experience  of  America 
as  to  the  wisdom  of  not  putting  in  too 
hide-bound  a  form  of  provision  with  re- 
gard to  amendments  of  the  Constitution. 
But  it  seems  to  me  that,  although  the 
amendment  now  in  the  Bill  would  effect 
an  improvement  upon  the  state  of  affairs  in 
America,  yet  it  is  one  which,  involving  a 
dual  referendum,  I  cannot  agree  to  with- 
out an  effort  to  render  it  more  elastic. 
Now,  I  do  not  know  what  the  number  of 
voters  in  Australia  is  at  the  present  time, 
but  I  can  speak  as  to  the  population,  and  I 
suppose  that  the  proportion  of  voters  would 
be  approximately,  in  each  of  the  colonies, 
proportionate  to  population.  The  popula- 
tion in  the  five  colonies  here  represented 
was  about  3,200,000  in  June  last  year. 
If  the  majority  of  states — say,  Tasmania, 
South  Australia,  and  Western  Australia — 
desired  to  reject  an  amendment  in  the 
Constitution  you  would  have  this  position: 
That  it  would  be  within  the  power  of 
350,000  people  (the  sum  of  three  majori- 
ties) to  disallow  an  amendment  which  had 
been  affirmed  by  both  Houses  of  Parliament, 
and  accepted  by  them  by  absolute  majorities. 
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Mr.  Isaacs. — And  also  by  the  majority 
of  the  people  % 

Mr.  GLYNN. — I  say  that  that  power  is 
not  sufficiently  fluid.  Beyond  that  I  can- 
not accept  the  principle  of  the  referendum 
for  the  reason,  first,  that  it  has  the  weight 
of  authority  against  it.  Mr.  Isaacs  quoted, 
as  if  supporting  his  position,  from  Dr. 
Burgess,  whose  writings  come  down  to 
the  year  1896,  upon  this  question.  Now, 
Dr.  Burgess  makes  the  suggestion  that 
if  the  Houses  of  Congress  sitting  together 
carry  a  proposal  for  an  amendment  in  two 
successive  Parliaments,  and  it  be  in  like 
manner  affirmed  once  in  the  Parliament  of 
each  state,  the  weight  of  the  votes  of  each 
Parliament  being  the  same  as  in  Presiden- 
tial elections,  the  amendment  should  be- 
come law.  My  objection  to  the  principle 
of  the  referendum  is  that  it  undermines 
the  principle  of  representative  government. 
According  to  the  principle  of  representa- 
tive government  the  voice  of  the  people  is 
represented  by  the  delegation  of  their 
powers  to  men  selected  by  them  as 
specialists ;  but  it  seems  to  me  that  Mr. 
Isaacs  wishes  to  refer  matters  of  great  com- 
plexity and  difficulty  to  the  uninstructed 
wisdom  of  the  populace  in  all  cases,  al- 
though many  of  the  matters  so  referred 
would  be  amendments  of  the  Constitution 
involving  far-reaching  consequences. 

Mr.  Isaacs. — You  seem  to  object  to  the 
people  ratifying  personally  this  Consti- 
tution. 

Mr.  GLYNN. — No,  I  do  not,  as  here  they 
would  have  the  simple  issue  of  federation  or 
not;  but  the  wisdom  of  centuries,  operated 
upon  by  the  law  of  the  survival  of  the  fittest, 
has  pronounced  in  favour  of  the  principle  of 
representative  government,  and  it  is  now 
proposed  to  go  back  to  the  old  system  of 
referendum,  such  as  prevails  in  Switzer- 
land. The  honorable  member  will  be  aware 
that  in  the  United  States,  up  to  the  year 
1818,  suggested  amendments  of  the  Consti- 
tution had  to  be  passed  by  both  Houses  of 
Parliament  in  the  states,  and  then  had  to  be 
ratified  or  rejected  by  the  people  through 
conventions.  But  Massachusetts,  in  1818, 
[Mr.  Glynn. 


adopted  the  principle  of  the  referendum, 
after  passage  by  two  Parliaments.  Subse- 
quently they  appeared  to  have  found  the 
faults  arising  from  this  system,  and  several 
of  the  states  in  which  amendments  have 
been  made  in  their  Constitutions  have  pro- 
ceeded on  the  principle  of  allowing  majori- 
ties, simple  or  absolute,  of  the  Houses  of 
Parliament,  both  before  and  after  election, 
to  settle  the  question  whether  there  is  to 
bean  amendment  of  the  Constitution  or  not. 
Delaware,  for  instance,  has  resolved  that 
a  two-thirds  majority  before  election,  and 
a  three-fourths  majority  after  election,  will 
carry  an  amendment,  without  a  referen- 
dum to  the  people  at  all. 

Mr.  Isaacs. — That  is  the  only  state 
that  has  not  the  referendum. 

Mr.  GLYNN. — It  marks  an  advancefrom 
the  old  system.  They  first  had  a  system 
with  no  referendum.  In  1818,  following 
the  lead  of  Massachusetts,  they  began  to 
abolish,  to  some  extent,  the  system  of  con- 
ventions, and  more  recently  the  states,  in 
recasting  their  Constitutions,  are  exhibiting 
a  preference  for  the  voice  of  Parliament  by 
an  absolute  or  other  majority,  as  against 
the  voices  of  the  states  themselves.  I  sub- 
mit that  the  honorable  and  learned  mem- 
ber's American  analogy  in  support  of  the 
referendum  falls  to  pieces,  and  his  autho- 
rity— Burgess — also  does  not  support  him  as 
to  the  method  to  be  adopted.  What  I  would 
suggest  is  to  have  an  alternative  method 
of  amending  the  Constitution.  We  might 
adopt  the  method  at  present  in  vogue,  and 
also  an  alternative  method,  which  I  have 
suggested  by  an  amendment  that  is  in  print. 
This  is,  that  if  an  amendment  of  the  Consti- 
tution is  carried  by  a  majority  in  the 
Senate — a  majority  including  at  least  one- 
half  the  representatives  for  each  state — 
and  if  it  is  also  carried  in  the  House  of 
Representatives  by  a  majority  including 
one-third  of  the  representatives  for  each 
state,  then,  if  it  is  again  carried,  after  a 
periodical  election  of  the  Senate,  by  similar 
majorities,  it  should  become  law  without 
any  reference  to  the  people.  If  that 
amendment  is  carried,  you  will  have  the 
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predominance  of  the  majority  of  votes, 
and  thus,  to  a  great  extent,  conciliate 
those  who  believe  in  the  principle  of 
majority  government.  But,  at  the  same 
time,  you  will  give  a  quality  to  that 
majority  which  will  preserve,  to  the  extent 
that  is  advisable,  state  rights,  because 
you  will  not  allow  any  majority  to  carry 
an  amendment  in  which  each  state  has  not, 
in  the  Senate,  representation  to  the  extent 
of  one-half.  Moreover,  the  carrying  of 
the  amendment  by  these  majorities  in 
the  first  instance  will  not  be  final,  as  the 
postponement  until  after  the  periodical 
election  of  the  Senate  will  allowT  time  for 
further  consideration.  Such  a  proposal  is  in 
thorough  consonance  with  the  federal  idea. 
What  will  be  the  result  if  we  do  not  make 
more  elastic  provision  for  the  amendment 
of  the  Constitution'?  We  are  creating  a 
Judiciary  which  will  become  legislators. 
Undoubtedly,  in  America,  the  Judiciary 
have  been  legislators  to  a  very  large  ex- 
tent. I  would  like  legal  members  of  the 
Convention  to  read  an  article  in  the  Laiv 
Times  of  the  13th  February,  1897,  by  a 
lawyer,  on  the  effect  of  the  undue  ex- 
pansion by  the  Judiciary,  contrary  to  the 
lines  of  the  Constitution,  of  the  Ameri- 
can Constitution.  The  article  is  by  Mr. 
Seymour  D.  Thompson.  He  points  out 
that,  owing  to  the  great  difficulty  of 
amendment,  practically  the  elasticity  of 
the  Constitution  is  determined  by  the 
character  of  the  judicial  bench — that  with 
a  man  like  Marshall,  of  extraordinary 
forensic  power  as  well  as  great  liberality  of 
thought,  you  have  an  expansion,  which  is 
necessitated  by  the  changed  conditions  of 
the  people,  which  could  not  have  been  an- 
ticipated 50  or  60  years  before.  But  Mr. 
Thompson  also  points  out  that  there  are 
a  great  many  evils  arise  from  the  existing 
state  of  things.     He  says — 

To  promote  this  expansion  of  power,  we  have 
seen  the  Legislature  of  a  state  prohibited  from 
repealing  a  public  grant,  got  from  its  predeces- 
sors by  the  most  notorious  corruption.  We 
have  seen  the  Legislature  of  a  state  prohibited 
from  making  a  useful  modification  of  the 
charter  of  an  eleemosynary    corporation,  long 


after  the  death  of  all  its  founders;  and, 
subsidiary  to  this,  we  have  been  taught 
the  doctrine  that  an  executed  gift  is  a 
contract  within  the  meaning  of  the  Federal 
Constitution.  We  have  seen  the  sovereign 
power  of  taxation  bargained  away  by  corrupt 
Legislatures  to  private  corporations,  and  future 
Legislatures  prohibited  for  all  time  from  resum- 
ing the  power.  We  have  seen,  under  the  name 
of  preserving  the  inviolability  of  contracts, 
rights  got  by  bribery  from  venal  Legislatures 
endowed  with  sanctity  and  immorality,  and 
placed  for  ever  beyond  the  reach  of  the  people. 
We  have  seen  useful  and  necessary  revenue 
laws  of  the  states,  and  of  the  United  States, 
suspended  and  nullified.  We  have  seen  the 
executive  officers  of  our  Governments,  both 
federal  and  state,  subjected  to  compulsory 
judicial  process.  We  have  seen  corporations 
aggregate  declared  to  be  "  citizens  "  within  the 
meaning  of  the  same  instrument,  for  the  pur- 
pose of  enlarging  the  jurisdiction  of  the  courts 
of  the  United  States,  and  seizing  a  portion  of 
the  jurisdiction  rightfully  belonging  to  the 
states.  We  have  even  seen  the  Supreme  Fede- 
ral Tribunal  arrogate  to  itself,  with  a  general 
public  acquiescence,  the  jurisdiction  of  deciding 
between  two  contestants  which  is  the  lawful 
Governor  of  one  of  the  states — a  question  which, 
from  its  very  nature,  eludes  federal  jurisdiction 
and  control. 

Now,  these  are  manifest  evils  of  the  diffi- 
culty of  the  restricted  power  of  amendment, 
because  the  difficulty  is  so  great  that  you 
cannot  cure  these  defects  pointed  out  by 
this  legal  writer.  It  was  this  which  caused 
Jefferson  to  exclaim  that  he  saw  the 
Federal  Judiciary,  in  the  enlargement  of 
its  powers,  advancing  with  noiseless 
steps,  like  a  thief,  over  the  field  of  juris- 
diction. I  would  caution  you  against  in- 
serting only  such  a  power  of  amendment 
that,  hereafter,  changes  shall  be  measured, 
only  by  the  "  dead  hand  f  that,  while  you 
should  give  some  permanence  to  the  fun- 
damentals of  the  Union,  and  remove  beyond 
the  influence  of  passing  phases  of  opinion 
and  the  caprice  of  party  politicians,  prin- 
ciples which,  although  not  fundamental,  are 
broad  and  basic,  you  should  remember,  at 
the  same  time,  that  there  are  other  pro- 
visions which  are  not  basic,  but  are  more 
transitory  ;  and  which,  with  the  changes 
that  will  occur  in  the  social  conditions,  rela- 
tions, and  modes  of  thought  of  the  people 
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may  require  to  be  recast.  While  taking 
security  for  fundamentals,  the  degree  of 
elasticity  in  the  Constitution  ought  to  be 
determined  with  regard  to  conditions  that 
are  more  or  less  of  a  transitional  nature. 
We  should  rather  prefer  to  risk  change 
with  regard  to  those  that  are  more  stable, 
than  to  impose  an  undue  rigidity  with  re- 
spect to  those  that  are  more  temporary  in 
their  character.  We  ought  not  to  create 
the  evil  of  making  the  Judges  not  merely 
interpreters,  but  the  extenders  of  the 
Constitution,  and  we  ought  to  give  the 
Constitution  such  a  degree  of  elasticity  as 
will  render  it  capable  of  being  moulded  to 
the  changed  conditions  as  time  goes  on, 
and  prevent  the  dangerous  alternative 
of  judicial  expansion. 

Mr.  HIGGINS  (Victoria).— I  am  not 
surprised  at  the  honorable  member  (Mr. 
Glynn)  misunderstanding  the  effect  of  the 
amendment  suggested  by  the  Victorian 
Assembly,  because,  certainly,  it  struck 
me  in  the  very  same  way  at  first,  until  I 
heard  the  explanation  from  my  honorable 
friend  the  Attorney- General  of  Victoria. 
But,  as  I  understand  it  now,  it  is  in  brief 
this :  That  supposing  the  Senate  or  the 
House  of  Representatives  should  wish  to 
have  an  amendment  of  the  Constitution, 
and  the  other  House  does  not  agree  to 
it,  then  there  shall  be  a  referendum  to 
both  states  and  people,  as  to  whether  the 
amendment  shall  be  law  or  not. 

Mr.  Isaacs. — That  is  it. 

Mr.  HIGGINS.— If  that  is  the  proposal, 
I  shall  vote  for  it.  I  think  the  Premier  of 
New  South  Wales  is  quite  right  when  he 
says  that  it  is  not  a  radical  matter  at  all. 
It  is  not  a  question  of  liberal  politics  or 
conservative  politics,  but  simply  a  ques- 
tion of  common  sense,  and  it  is  a  device 
that  may  be  used  either  by  the  Senate  or 
by  the  other  House.  If  the  Senate  should 
wish  to  have  an  alteration  of  the  Consti- 
tution, and  possibly  it  will,  I  do  not  see 
why,  assuming  that  there  have  been  due 
safeguards  taken,  it  should  not  have  the 
matter  referred  to  the  states  and  to  the 
people  as  here  proposed.  But,  in  passing, 
[Mr.  Glynn. 


I  may  say  that  I  myself  think  there 
ought  to  be  a  distinction  between  two 
classes  of  changes  in  the  Constitution.  I 
think  the  states  are  right  in  insisting  that 
the  powers  which  are  conferred  by  clause 
52  of  this  Bill  should  not  be  increased 
without  very  great  precaution  indeed.  I 
think  an  alteration  with  regard  to  the  rest 
of  the  Constitution,  what  I  may  call  the 
machinery  part,  ought  to  be  much  easier 
than  the  forms  for  altering  the  Constitu- 
tion with  regard  to  the  powers  conferred 
by  the  states  on  the  Federal  Common- 
wealth. If  a  number  of  the  states  come 
together  and  say — "We  are  willing  to 
surrender  certain  powers  to  the  Central 
Government,"  I  take  it  that  we  ought  not 
to  impose  on  them,  against  their  will,  with- 
out very  great  precautions,  the  surrender 
of  other  powers.  I  only  throw  that  out 
now,  because  I  want  to  see  whether  it 
would  be  worth  while  for  me,  hereafter, 
to  move  an  amendment  in  that  direction. 
In  supporting  the  amendment  of  the  At- 
torney-General of  Victoria,  I  do  not  support 
it  in  the  least  as  being  an  extraordinarily 
liberal  change.  I  support  it  simply  as 
being  a  device  that  could  be  used  both  by 
the  Senate  and  the  House  of  Representa- 
tives. The  honorable  member  (Mr. 
Symon)  said  that  the  system  proposed  is 
not  in  vogue  in  Switzerland.  Now,  I  have 
had  the  advantage  of  referring  to  a  book, 
which  the  Attorney- General  of  Victoria 
has  put  into  my  hands,  and,  after  looking 
through  that  book,  I  have  no  hesitation  in 
saying  that,  in  substance,  the  proposal  of 
the  Attorney-General  of  Victoria  is  to  be 
found  in  the  Swiss  Constitution  of  1890 
and  1891. 

Mr.  Dobson. — They  have  no  responsible 
government  there. 

Mr.  HIGGINS.— With  all  respect,  it  is 
for  the  honorable  member  to  show  that 
responsible  government  makes  any  differ- 
ence to  this  question. 

Mr.  Dobson. — Surely  it  does. 

Mr.  HIGGINS.— I  think  not.  In  re- 
gard to  Switzerland,  I  will  refer  to  Articles 
118,  119,  120,  and  122  of  the  Act  of  1890. 
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Their  effect,  without  reading  them  in  full, 
is  this — that  when  the  two  Houses  differ, 
not  only  is  there  a  duty  to  have  a  change 
of  the  Constitution  remitted  to  the  states 
and  to  the  people,  for  acceptance  or  rejec- 
tion; hut  there  is  the  additional  power 
that  if  50,000  people  from  any  part  of  the 
republic  should  wish  to  have  it  referred 
to  the  people  in  the  states,  they  can  have 
it  referred. 

Mr.  Dobson. — Does  the  Swiss  refer- 
endum apply  to  amendments  of  the 
Constitution  ? 

Mr.  HIGGINS.— There  is  not  the  least 
doubt  of  it.  In  the  book  which  the  Attor- 
ney-General of  Victoria  handed  to  me,  it  is 
shown  that  the  Act  of  1890  applies  to  a 
total  revision  of  the  Constitution,  and  then, 
because  they  found  it  convenient,  they 
applied  the  system  afterwards  to  a  partial 
revision  of  the  Constitution.  Article  120 
provides  that,  if  either  the  Council  or  the 
Federal  Assembly  passes  a  resolution  for 
the  total  revision  of  the  Federal  Constitu- 
tion and  the  other  House  does  not  agree, 
or  if  50,000  Swiss  voters  demand  a  total 
revision,  the  question  whether  the  Consti- 
tution ought  to  be  revised  or  not  is  to  be 
submitted  to  a  vote  of  the  Swiss  people. 
Article  122  says  that  the  amended  Federal 
Constitution  shall  take  effect  when  it  has 
been  adopted  by  a  majority  of  Swiss  citi- 
zens who  take  part  in  a  vote  thereon,  and 
by  a  majority  of  the  cantons. 

Mr.  McMillan. — The  provision  in  the 
Swiss  Constitution  is  not  on  a  line  with 
this  clause. 

Mr.  HIGGINS.— -If  I  have  not  succeeded 
in  showing  that  I  have  not  done  anything. 
The  idea  is  exactly  the  same,  which  is  that 
if  the  two  Houses  cannot  agree  upon  a 
measure,  it  should  be  remitted  to  the 
people,  who  have  to  say  "Yes"  or  "No."  If 
the  majority  of  the  people  and  of  the 
cantons  say  "Yes,"  the  amendment  takes 
place.  With  regard  to  responsible  go- 
vernment, there  is  a  distinction  that  has 
occurred  to  me,  and  it  was  referred 
to  by  Mr.  Reid.  I  have  for  some 
time    been    a    strong    adherent    of    the 


referendum,  but  I  have  never  been  in 
favour  of  the  referendum  being  used  until 
the  members  elected  have  taken  the  re- 
sponsibility of  saying  "  Yes  "  or  "  No  " 
on  a  question.  I  know  that  there  is  great 
danger  of  members  saying — "We  will 
pass  the  measure  in  this  House ;  it  will  do 
no  harm,  and  the  other  House  will  reject 
it,  and  we  can  send  it  to  the  people."  I 
object  to  any  action  of  that  sort.  The 
advantage  of  representation  is  that  any 
measure  goes  through  the  refining  process 
first  in  the  minds  of  men  who  have  been 
elected  for  that  particular  responsible  pur- 
pose. I  should,  therefore,  having  regard 
to  our  system  of  government,  be  strongly  in 
favour  of  a  suggestion  that  was  thrown 
out  lightly  by  Mr.  Reid,  which  is  that 
before  a  question  is  remitted  to  the  people 
it  should  be  passed  not  in  one  session  of 
Parliament  only,  but  in  two  sessions,  with  a 
reasonable  interval  between.  A  provision 
of  that  sort  would  be  wholesome  in  its  opera- 
tion. I  am  not  in  fear  of  hasty  legislation, 
but  I  am  greatly  in  fear  of  honorable 
members  shunting  their  responsibility  and 
saying — "It  will  all  go  to  the  people."  I 
want  members  to  face  their  responsibility, 
and  I  want  the  people  to  have  the  advan- 
tage of  a  long  discussion  before  they 
commit  themselves.  I  want  them  to  have 
the  advantage  of  what  appears  in  the 
newspapers,  and  of  what  takes  place  in 
Parliament,  and  on  the  platform. 

Sir  Edward  Br  addon. — They  will  have 
that  opportunity  under  the  Bill  as  it 
stands. 

Mr.  HIGGINS.— No. 

Mr.  Trenwith. — There  will  be  too  long 
a  delay. 

Mr.  HIGGINS.— I  intend  to  vote  for 
the  amendment  proposed  by  my  honorable 
friend  (Mr.  Isaacs),  but  I  hope  that  words 
will  afterwards  be  introduced  either  by 
Mr.  Reid  or  by  some  other  honorable 
member  to  provide  that  before  the  re- 
ferendum is  taken  the  measure  shall  be 
passed  in  two  sessions. 

Dr.  COCKBURN  (South  Australia).— 
As    one   who    is    strongly   in   favour   of 
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maintaining  in  every  way  the  States  House, 
I  scrutinized  this  proposal  very  carefully 
at  first,  but,  on  looking  into  it,  I  see 
that  it  does  *  not  in  any  way  strike 
at  the  influence  of  the  Senate  in  the 
Federation.  As  long  as  we  have  a  double 
referendum  there  is  nothing  whatever  to 
fear  from  my  point  of  view. 

Mr.  Isaacs. — It  protects  the  states  and 
the  Senate. 

Dr.  COCKBURN.— If  the  Senate  repre- 
sents its  constituents  on  any  question  of 
an  amendment  of  the  Constitution,  it  has 
.nothing   to   fear   from   an  appeal  to    its 
constituents.     On  the    contrary,    it    has 
everything     to     gain,    because,    without 
being  subjected  to  the  inconvenience,  and 
I  may  say  the  expense,  of  a  general  elec- 
tion, the  members  of  the  Senate  will  have 
the  advantage  of  obtaining  a  direct  vote  of 
confidence  by  means  of  the  referendum.   I 
am  in  favour  of  the  referendum  wherever  it 
is  possible  wTith  justice  to  apply  it  under  a 
Federation,  and  I  think  that  this  discus- 
sion will  resolve  itself  into  one  as  between 
those  who  are  in  favour  of  the  referendum 
and  those  who  are  altogether  opposed  to 
it.     I   want,  as  I  have  said,    to  see  the 
referendum  introduced  wherever  it  is  pos- 
sible without  injustice  to  any  of  the  states, 
and  it  appears  to  me  that  this  amendment 
would  not  do  injustice  to  the  states.     If  a 
measure  is  carried  in  two  consecutive  ses- 
sions, and  I  hope  that  that  provision  will  be 
made,  then  whichever  House  stands  in  the 
way  of  the  referendum  will  have  to  give 
way,  and  it  is  quite  right  that  it  should. 

Mr.  Lyne. — Would  not  this  amendment 
provide  for  a  referendum  of  the  whole 
people  and  not  of  the  states  1 

Dr.  COCKBURN.— No.  I  understand 
from  Mr.  Isaacs  that  he  has  no  such  inten- 
tion. It  would  probably  be  safer  to  say, 
instead  of  "  in  the  manner  provided  by 
this  Constitution,"  "  in  the  manner  pro- 
vided by  this  section." 

The  CHAIRMAN.— An  amendment  has 
been  handed  to  me  by  the  honorable  mem- 
ber  to   insert,  after    "  people,"  the  words 
"of  the  Commonwealth  and  of  the  states." 
[Dr.  Cockburn. 


Dr.  COCKBURN.— Under  the  Consti- 
tution as  it  stands  there  is  only  one  form 
of  referendum,  but  no  doubt  it  would  be 
better  to  say  "as  provided  by  this  section." 
In  the  support  I  have  given,  and  shall  con- 
tinue to  give,  to  the  Senate,  I  have  never 
regarded  that  branch  of  the  Legislature  as 
a  conservative  House.  I  do  not  want  to  see 
either  House  a  conservative  House  that  will 
stand  in  the  way  of  the  will  of  the  people. 
I  do  not  think  there  is  any  fear  whatever 
of  the  Senate  being  the  more  conservative 
body.     That  House  which  has  the  largest 
infusion   of   South  Australian  democracy 
in   proportion    to    its   numbers    is   likely 
to    be    the    democratic    House.     Several 
honorable    members  have   said   that   the 
referendum      should      only     take     place 
after  the  due  enlightenment  of  the  people 
by  means  of  a  discussion  in  Parliament. 
Under  this  amendment  there  will  be  no 
referendum  without  very  considerable  dis- 
cussion,  and  if   Mr.   Reid's  suggestion  is 
adopted    there  will   be   still   further  dis- 
cussion in  both  Houses.     That  difficulty 
is,  therefore,   got   rid   of.     After   mature 
consideration,    I    intend    to   support   Mr. 
Isaacs    in   his   contention,    but    I   would 
remonstrate  with  the  honorable  member 
in   regard   to   a    statement   he   made   at 
the   opening   of   his   very   able   remarks. 
His   remarks   are  always  able  and   most 
convincing ;  but  why  did   he   start  with 
the     assumption    that    I    was    going    to 
oppose  ?     I  desire  briefly  to  refer  to  the 
statements   he  made  with  regard  to  the 
difficulty  of  amending  the  American  Con- 
stitution.    The  honorable  member  knows 
too  well  for  it  to  be  necessary  for  me  to 
inform  him  that  this  difficulty  does  not 
necessarily  point   to  any  analogous   diffi- 
culty here.      We  only  require  an  absolute 
majority    of     the     Houses,     whereas    in 
America  a  two-thirds  majority  is  necessary. 
Then  again,  we  only  require  a  majority  of 
the  states  on  the  referendum,  whereas  in 
America   there   must   be  a   three-fourths 
majority.    These  analogies  do  not  therefore 
hold  good.    The  honorable  member's  argu- 
ment with  regard  to  any  general  feeling  of 
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dissatisfaction  as  to  the  position  of  affairs 
in  America  under  which  Nevada  has 
a  vote  did  not  satisfy  me  either.  That 
relates  to  a  different  clause  of  the  Bill 
altogether  than  that  which  the  honorable 
member  now  seeks  to  amend,  and  the 
acceptance  or  rejection  of  the  amendment 
would,  so  far  as  that  matter  is  concerned, 
make  no  difference.  I  have  still  to  be 
convinced  that  in  America  there  is  any 
solid  dissatisfaction  with  that  clause  in  the 
Constitution  which  provides  that  each 
state  shall  have  equal  representation  in 
the  Senate,  even  if  the  maintenance  of 
that  principle  does  lead  to  such  an  ano- 
maly as  that  of  Nevada  having  a  vote.  I 
still  ask  the  honorable  member  if  he  can 
bring  forward — and  I  shall  be  only  too  glad 
if  he  can — any  substantial  evidence  that 
there  is  in  the  United  States  any  large 
body  of  public  opinion  opposed  to  equal 
representation  in  the  Senate  1 

Mr.  Isaacs. — I  quoted  a  number  of 
authorities  in  Adelaide. 

Dr.  COCKBURN.— There  is  dissatisfac- 
tion with  regard  to  the  mode  of  election  of 
the  Senate,  but  I  do  not  believe  that  there 
is  any  considerable  proportion,  much  less  a 
majority,  of  the  people,  who,  to  overcome 
any  anomaly,  would  be  willing  to  strike 
out  the  clause  which  provides  that  no 
alteration  in  the  representation  of  the 
Senate  shall  be  made  without  the  consent 
of  the  states  concerned. 

Mr.  Higgins. — I  could  give  you  numer- 
ous newspaper  extracts. 

Mr.  Reid. — I  hope  the  honorable  mem- 
ber will  not  introduce  the  question  of  the 
equality  of  the  states  now. 

Dr.  COCKBURN. -No,  I  will  not.  I 
was  very  much  struck  with  the  remarks 
made  by  Mr.  Reid  on  this  question.  I  was 
glad  to  hear  him  say  that  the  Senate 
would  be  a  popular  House  springing 
directly  from  the  popular  vote. 

[The  Chairman  left  the  chair  at  four 
minutes  to  one  o'clock  p.m.  The  committee 
resumed  at  six  minutes  past  two  o'clock  p.m.] 


Mr.  McMILLAN  (New  South  Wales).— 
It  seems  to  me  rather  difficult  to  judge  of 
this  matter  on  its  merits.      There  are  two 
large  sections  of  this  Convention — one  sec- 
tion who  are  anxious,  as  I  think  my  honor- 
able and  learned  friend  (Mr.  Isaacs)  is,  in 
every  possible  place  in  this  Constitution  to 
put  the  principle  of  the  referendum ;  and 
there  is  another  section  who  think  that 
the  principle  of  the  referendum  should  only 
be  adopted  as  the  last  resort,   and  under 
some  very  peculiar  circumstances.     It  has 
been  said  that  there  is  a  very  little  dif- 
ference in  this   amendment,  and   that  it 
does  not  mean  much,  but  there  is  a  great 
deal  of  difference  in  the  manner  in  which  you 
apply  the  referendum  under  various  circum- 
stances.   There  is  a  tremendous  difference 
between  asking  the  people  to  say  yes  or 
no  to  a  piece  of  legislation,  or  an  amend- 
ment of  the  Constitution,  which  has  had 
the  sanction  of  two  Houses,  and  has  gone 
through  that   constitutional    course,   and 
asking  them  in  the  first  place  to  become 
the  arbiters  between  the  two  Houses,  and 
in  the  next  place  to  practically  legislate 
for  themselves,  because  you  say  you  will 
throw  before  the  electors  of  the  country  a 
matter   which   is   absolutely    in   dispute, 
which  has  not  had  the  sanction  of  the  two 
Houses  of  Parliament,  to  which  they  look 
as  the  essence  of  their  Constitution  for  a 
decision  upon  all  matters.  The  only  reason 
that  I  can  see  for  the  amendment  of  Mr. 
Isaacs,  and  which  probably  to  some  extent 
induced   him   to  move  it,  is  that  it  will 
provide  for  the  want  of  an  initiative.    There 
is  no  doubt  it  is  quite  possible  that  under 
this  Constitution  the  voice  of  the  people 
might  require  to  be  heard  in  some  great 
matter  with  regard  to  the  amendment  of 
this  Constitution.     There  is  no  doubt  that 
this  amendment  does  to  a  certain  extent 
effect  that  object,  only  in  an  indirect  way. 
It  might    practically  come    to  the    same 
thing ;  but  I  think  it  would  be  far  more 
straightforward  on  our  part  to  introduce 
that  as  a  question  to  be  debated  on  its  own 
merits,  because  we  cannot  get  away  from 
this  fact,  that  the   referendum   is   not  a 
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matter  which  has  laid  fast  hold  on  the 
people  of  these  colonies.  What  I  said 
once  or  twice  before,  dealing  with  certain 
matters  such  as  compulsory  arbitration, 
provision  for  the  poor  of  the  country, 
applies  in  this  case — that  is,  we  have  no 
right  to  introduce  into  this  Constitution 
any  experimental  legislation.  We  must 
look  to  the  future  to  guide  us,  as  it  has 
guided  all  British  communities,  as  to  the 
safety  of  going  away  from  the  broad  lines 
of  our  own  Constitution.  I  consider  that 
this  amendment  does  strike  a  blow  at 
the  vital  principle  running  through  the 
whole  of  this  clause.  This  clause  takes 
it  for  granted  that  we  are  still  under 
responsible  government,  that  wTe  are  still 
under  a  system  of  bi-cameral  government, 
and  that  the  people  look  almost  in  every 
case  to  complete  harmony  between  these 
two  Houses  for  their  own  protection  be- 
fore anything  is  devised  as  a  matter  of 
legislation.  I  do  not  think  it  is  necessary 
to  say  very  much  more.  At  the  same 
time,  I  do  think  that  this  principle  of  the 
referendum  ought  not  to  be  dragged  in 
where  it  is  not  absolutely  necessary. 
Therefore,  if  I  have  to  give  my  decision 
at  all,  I  think  it  is  safer  to  leave  the 
clause  as  it  is.  It  is  not  a  matter  that 
requires  long  speeches  or  specious  argu- 
ment. The  principle  is  simply  before  us 
whether  in  this  case  we  desire  the  people 
to  be  arbiters  between  the  two  Houses  in 
case  of  difference. 

Mr.  Isaacs. — That  is  the  question. 

Mr.  McMILLAN. — We  are  framing  a 
Constitution  which,  while  it  is  framed  on 
popular  principles,  is  a  Constitution  which 
we  believe  will  last  for  all  time,  and  a 
Constitution  in  which,  while  you  have  every 
scope  for  liberal  enterprise  in  future, 
ought  to  be  to  a  certain  extent  conserva- 
tive in  its  instincts,  and  we  ought  not  to 
fritter  away  this  conservative  element  by 
any  principles  introduced  into  the  Bill. 
These  are  my  views,  and  I  think,  as  a 
matter  of  safeguarding  the  Constitution 
and  carrying  on  for  the  present  on  the 
lines  on  which  we  have  always  moved,  I 
[Mr.  McMillan. 


shall  be  obliged,  with  ail  due  consideration 
for  the  very  able  argument  of  Mr.  Isaacs, 
to  vote  against  his  amendment. 

Sir  EDWARD  BRADDON  (Tasmania).— 
This  clause  was  framed  and  adopted  at 
Adelaide  after  very  full  consideration,  and 
with  a  full  determination  on  the  part  of 
members  of  the  Convention  generally  that 
any  alteration  in  the  Constitution  should 
be  made  not  too  easy.  It  cannot  be  said 
that  any  reference  to  the  people  on  this 
great  question  is  required  by  reason  of 
urgency  with  regard  to  the  Government 
of  the  day.  The  Government  could  not 
be  hampered  in  its  functions  by  the  re- 
fusal of  either  House  to  adopt  any  amend- 
ment whatever  of  the  Constitution 

Mr.  Isaacs. — Why  not? 
Sir  EDWARD  BRADDON.— Because 
all  that  is  required  for  carrying  on  the 
government  would  surely  be  apart  from 
this  matter  of  a  change  in  the  Constitu- 
tion. The  Right  Hon.  Mr.  Reid  mentioned, 
as  one  argument  in  favour  of  the  suggested 
amendment,  that  with  the  addition  that  he 
proposed  to  make  it  would  give  the  people 
of  the  colonies  an  opportunity  of  consi- 
dering, both  through  the  press  and  by 
means  of  public  discussion,  the  desira- 
bility or  otherwise  of  this  amendment. 
That  is  to  say,  the  people  would  be  edu- 
cated to  give  a  just  vote  upon  the  subject 
when  they  were  called  upon  to  do  so.  That 
argument  applies  just  as  much  to  what 
will  happen  under  the  clause.  If  one 
House  of  the  Parliament  objected  to  an 
amendment  of  the  Constitution  proposed 
by  the  other  House,  the  people  between 
one  session  and  the  next  would  have  ample 
opportunity  to  discuss  the  matter,  the 
newspapers  would  enlighten  them  as  to 
the  nature  and  the  desirability  of  the  pro- 
posed change,  and,  if  the  voice  of  public 
opinion  were  loudly  in  favour  of  the 
change,  one  House  would  be  sure  to 
give  way.  We  have  to  remember  that 
the  great  body  of  the  people  will  be  just 
as  much  represented  in  the  Senate,  man 
for  man,  as  in  the  House  of  Representa- 
tives.    Either  the  Senate  or  the  House  of 
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Representatives  would  yield  to  its  consti- 
tuents— the  whole  people  of  Australasia — ■ 
and  this  would  save  any  further  reference 
of  the  matter  to  the  people.  I  believe  in 
the  clause  as  it  was  passed  in  Adelaide, 
and  I  shall  support  it  as  it  stands. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  intend  to  support  the  clause  as  it  stands. 
I  do  not  think  that  the  ground  which  I 
take  in  doing  so  need  necessarily  depend 
upon  my  views  in  regard  to  the  referen- 
dum. I  have  already  expressed  the  view, 
and  I  firmly  believe,  that  the  referendum 
is  an  expedient  which  should  be  adopted 
only  under  very  extraordinary  and  special 
circumstances,  such  as  the  circumstances  to 
which  it  would  be  applied  under  the  clauses 
dealing  with  the  amendment  of  the  Consti- 
tution, and  then  it  should  be  applied  only 
after  the  fullest  possible  opportunity  has 
been  given  for  the  Houses  to  exercise  their 
opinion  and  their  responsibility.  I  object 
to  the  proposal,  because  it  is  of  the 
very  essence  of  the  process  by  which 
the  Constitution  is  to  be  amended 
that  both  Houses  of  Parliament  shall, 
first  of  all,  express  their  opinion  upon 
a  proposed  amendment.  Of  what  use  is 
it  to  provide  that  any  proposed  amend- 
ment shall  go  before  them,  if  because  they 
do  not  agree  with  respect  to  it  they  are  to 
be  immediately  deprived  of  their  right 
of  decision  in  regard  to  it  1  What 
is  the  use  of  sending  it  to  them,  if,  sup- 
posing they  do  not  at  once  agree,  it 
is  to  be  afterwards  referred  to  the 
people?  We  cannot  be  too  careful  in 
making  it  plain  npon  the  face  of  the  Con- 
stitution, which  guarantees  the  main- 
tenance of  the  rights  of  every  state  enter- 
ing the  Federation,  that  the  Constitution 
will  not  be  lightly  interfered  with.  It 
would  be  a  derogation  of  that  principle 
if  we  were  to  place  the  alteration  of  the 
Constitution  in  the  hands  of  a  majority, 
which  might  be  obtained  at  any  time 
under  the  influence  of  some  popular 
excitement.  I  had  not  the  pleasure  of 
hearing  the  speech  of  the  Attorney- 
General  of  Victoria,  but  I  understand  that 


the  reason  he  urged  in  favour  of  his 
amendment  was  that  the  time  consumed 
in  waiting  for  an  agreement  of  the 
Houses  upon  a  proposed  amendment  of  the 
Constitution  might  be  a  serious  obstruc- 
tion to  the  passing  of  that  amendment.  My 
answer  to  that  argument  is  that  I  hope 
we  shall  provide  in  the  Constitution  some 
means  by  which,  if  the  Houses  cannot 
agree,  they  will  be  sent  to  those  whom 
they  represent  to  get  a  fresh  mandate 
from  the  people.  If  they  come  back  from 
the  people  unable  to  agree  upon  such  an 
important  matter  as  a  proposed  amend- 
ment of  the  Constitution,  the  country 
will  not  be  ripe  for  such  an  amendment. 
The  Constitution,  which  will  be  a  guaran- 
tee to  every  one  of  the  states  of  the  per- 
manence of  the  agreement  they  have 
made,  ought  not  to  be  disturbed  unless 
there  is  such  a  large  preponderance  of 
feeling  throughout  the  country  in  favour 
of  an  amendment  that  it  can  be  carried 
under  the  provisions  we  have  already  in- 
serted in  the  Bill.  It  is  true  that  the 
American  Constitution  is  somewhat  too 
rigid  in  its  methods  of  amendment,  but 
we  have  gone  a  long  way  beyond  the 
American  Constitution.  I  cannot  under- 
stand that  there  should  be  any  difficulty, 
considering  the  processes  which  will  have  to 
be  gone  through  in  order  to  secure  that 
the  Houses  shall  represent  the  opinion  of 
the  country,  in  obtaining  the  agreement  of 
the  Houses  in  a  matter  of  such  common 
interest  as  a  proposed  amendment  of  the 
Constitution.  It  was  suggested  by  the 
honorable  member  (Mr.  Higgins)  that  a 
distinction  might  be  made  between  the 
amendments  of  different  portions  of  the 
Constitution.  In  theory,  a  good  deal  might 
be  said  for  such  a  distinction.  No  doubt 
many  amendments  of  the  Constitution 
would  not  affect  legislative  or  territorial 
rights,  but  would  be  mere  matters  of  pro- 
cedure. But,  in  practice,  how  are  you  going 
to  draw  a  line  which  will  separate  them  1 

Mr.  Higgins. — Clause  52,  and  perhaps 
clause  53,  might  be  dealt  with  separately 
I  from  the  rest  of  the  Bill. 


746 


Commonwealth  of 


[U  Feb.,  1898.] 


Australia  Bill. 


Mr.  O'CONNOR.— One  can  never  tell 
what  importance  even  an  amendment 
affecting  a  matter  of  procedure  may  have 
to  the  contracting  parties. 

Mr.  Higgins. — It  is  not  a  question  of 
importance,  because  all  amendments  would 
be  important — it  is  a  question  of  delegating 
certain  subjects  to  the  Central  Govern- 
ment. The  states  ought  not  to  be  bound 
to  delegate  other  subjects  except  with  their 
own  consent  or  with  great  precautions. 

Mr.  O'CONNOR.— As  has  been  sug- 
gested in  the  course  of  the  debate,  this  is 
not  an  occasion  for  long  speeches.  We 
shall  probably  have  to  deal  with  the 
general  principles  of  the  referendum  when 
we  come  to  the  dead-lock  clauses.  I 
thought  it  necessary,  however,  to  express 
my  opinion  upon  this  subject  as  concisely, 
but  still  as  definitely,  as  possible.  I  do  not 
think  there  is  anything  we  should  be 
more  careful  about  than  to  secure  the 
permanence  of  the  Constitution  which  we 
are  creating,  and  I  think  we  shall  be  act- 
ing unwisely,  in  the  interests  of  those  who 
will  compose  the  future  Commonwealth, 
if  we  allow  the  Constitution  to  be  altered 
before  it  has  been  ascertained  in  the 
surest  way  possible  that  the  majority  of 
the  people  desire  the  alteration. 

Mr.  DOBSON  (Tasmania).— The  chief 
objection  I  see  to  the  amendment  is  that 
the  clause  is  a  most  admirable  one,  and 
everything  that  the  most  democratic  mem- 
ber of  the  community  should  require. 
The  Constitution  embodies  the  bargain  and 
the  terms  upon  which  the  different  states 
will  enter  the  Federation.  The  Attor- 
ney-General of  Victoria  and  those  who 
think  with  him  are  not  content  with 
the  very  wise  and  simple  provision 
that  before  any  amendment  of  the  Con- 
stitution is  made  it  shall  be  suggested  by 
the  two  Houses  of  Parliament,  although 
all  that  is  required  is  a  bare  majority  in 
each  House.  The  honorable  and  learned 
member  wishes  to  provide  that  if  one 
House  objects  to  a  proposed  amendment 
the  people  may  be  asked  what  they  think 
about  the  matter.  Surely  if  only  one 
[Mr.  O'Connor. 


House  considers  an  amendment  necessary, 
while  the  other  emphatically  asserts  that 
it  is  not  necessary,  there  is  no  occasion  to 
submit  the  question  to  the  people.  Am  I 
not  entitled  to  argue  that,  as  both 
Houses  spring  from  the  people — as  they 
are  both  elected  upon  manhood  suffrage 
— a  disagreement  between  them  would 
show  that  the  people  had  not  made  up 
their  minds  upon  the  question  in  dispute  1 
It  would  be  little  better  than  a  farce  when 
the  intelligent  persons  who  represented  the 
people  could  not  agree  about  a  question  of 
this  kind  to  go  back,  I  will  not  say  to  the 
ignorant,  but  to  the  less  enlightened  elec- 
tors, and  ask  them  to  decide  it.  This  pro- 
posal strikes  at  the  very  root  of  our 
system  of  government,  wherein  the  people 
admit  that  they  have  not  the  experience, 
the  intelligence,  or  the  time  to  govern 
themselves,  and,  therefore,  they  depute  re- 
presentatives to  do  it  for  them.  Two  most 
important  questions  have  been  raised  dur- 
ing the  debate,  and  I  think  we  ought  to 
answer  them  both  in  the  same  way.  The 
first  is — Do  the  provisions  against  dead- 
locks in  connexion  with  ordinary  legisla- 
tion apply  to  dead-locks  occasioned  by  a 
proposal  to  amend  the  Constitution  %  It 
has  been  asserted  that  they  do,  but  I  con- 
fess that  I  did  not  read  the  Constitution 
in  that  way.  I  thought  that  the  chapter 
relating  to  the  amendment  of  the  Consti- 
tution was  a  chapter  in  itself,  until  it  was 
pointed  out  to  me  that  a  proposal  to 
amend  the  Constitution  could  be  treated 
in  the  same  way  as  an  ordinary  Bill  when 
brought  under  the  operation  of  the  dead- 
lock clauses. 

Mr.  Isaacs. — How  could  it  % 

Mr.  Higgims. — It  could  not.  The  dead- 
lock clauses  only  apply  to  laws  passed  by 
the  Parliament. 

Mr.  DOBSON.— But  some  honorable 
members  argue  that  they  would  apply  to 
a  proposal  to  amend  the  Constitution. 

Mr.  Higgins. — No,  because  the  Consti- 
tution is  not  passed  by  the  Parliament. 

Mr.  DOBSON.— Well,  I  hope  the  pro- 
visions for  amending  the  Constitution  will 
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be  kept  entirely  by  themselves,  and  that 
they  will  set  out  in  most  specific  terms 
the  process  by  which  amendments  can  be 
made.  The  honorable  member  (Mr.  Hig- 
gins)  made  a  very  important  suggestion, 
which  the  honorable  and  learned  member 
(Mr.  O'Connor)  has  dealt  with  to  some  ex- 
tent. His  proposal  was  that  if  you  are 
going  to  have  a  very  easy  way  of  amending 
the  Constitution  you  should  divide  amend- 
ments into  two  classes.  I  was  very  much 
struck  with  the  suggestion,  but  I  see  that 
there  would  be  a  difficulty  in  drawing  a  dis- 
tinction between  these  two  classes.  I  shall 
not,  however,  consent  to  the  amendment 
of  the  Attorney-General  of  Victoria.  If  it 
were  carried,  all  that  would  be  necessary  to 
do  to  secure  amendment  of  the  Constitution 
would  be  to  get  a  clique  in  one  House  to 
pass  a  resolution  in  favour  of  it,  and 
then,  notwithstanding  the  objections  of  the 
other  House,  appeal  to  the  people  upon  it. 
Why,  sir,  the  honorable  member  is  actually 
giving  us  a  popular  initiative  in  reference 
to  the  fundamental  amendment  of  the 
terms  of  our  Constitution.  Is  that  reason- 
able ?  Is  there  any  common  sense  in  it  ? 
At  a  time  like  that,  disagreement  between 
the  two  Houses  will  show  that  the  people 
were  not  ripe  for  settling  it.  Look  how  many 
questions  we  have  at  the  present  day  in 
which  the  quotation  that  Mr.  Deakin  gave 
us  from  that  far-seeing  Judge  comes  in — 
"  When  the  Devil  himself  could  not  ascer- 
tain the  minds  of  the  people."  I  wish  that 
the  representatives  of  Victoria  would  bear 
that  little  quotation  in  mind  more  fre- 
quently, because  on  most  questions  the 
people's  mind  is  not  made  up  until  those 
questions  have  been  dealt  with  legis- 
latively and  practically  for  one,  two,  three 
or  four  years.  Take  the  social  legislation 
with  regard  to  the  factory  laws  now 
going  on  in  this  colony,  for  example. 
Will  any  one  tell  me  that  that 
question  is  ripe  to  be  submitted  to  the 
people?  Why,  sir,  I  say  to  our  friends  of 
Victoria  that  that  question  is  not  ripe  to 
be  submitted  to  the  foremost  men  of  their 
colony.  And  a  number  of  such  questions  are 


coming  on  just  now  in  Victoria — notably 
the  half-holiday  question — in  which  I  take 
a  great  interest.  I  observe  that,  on  that 
question  alone,  400  summonses  have  been 
issued  within  the  past  few  days.  The 
people  of  Victoria,  like  the  people  of  New 
Zealand,  are  engaged  in  experiments  in 
reference  to  factory  and  social  legislation, 
and  it  will  be  monstrous  that,  the  moment 
a  disagreement  arises  between  the  two 
Houses  of  Parliament,  we  should  provide 
that  they  must  go  back  to  the  people  and 
ask  the  people  to  make  up  their  minds 
about  the  question  at  issue,  when  even 
the  more  intelligent  men  in  Parlia- 
ment have  not  been  able  to  do  so. 
I  think  that  the  adoption  of  the  amend- 
ment would  weaken  the  Senate,  that  it 
would  cut  at  the  principles  of  constitu- 
tional government,  and  would  be  a  most 
dangerous  provision  to  put  in  the  Consti- 
tution. The  clause  as  it  stands,  in  my 
opinion,  is  a  most  admirable  one,  and  if  the 
leader  of  the  Convention  is  going  to  sum 
up  this  debate  in  his  usual  clever  judicial 
style,  I  hope  he  will  point  out  to  the  Con- 
vention that  there  are  abundant  reasons 
why  we  should  reject  this  amendment. 

Mr.  KINGSTON  (South  Australia).— I 
shall  be  found  recording  my  vote  in  favour 
of  the  amendment  of  the  Attorney- Gene- 
ral of  Victoria.  I  did  not  intend  to  speak, 
but,  after  listening  carefully  to  the  debate, 
I  felt  that  the  point  which  has  just  been 
made — that  the  provisions  relating  to 
dead-locks  do  not  affect  alterations  of  the 
Constitution — rendered  it  absolutely  neces- 
sary that  we  should  provide  some  compara- 
tively facile  means  by  which  those  altera- 
tions can  be  made.  The  greater  part  of 
our  deliberations  during  the  session  in 
Sydney  was  occupied  in  devising  some 
means  for  the  solution  of  dead-locks. 
A  scheme  was  arrived  at,  which  will  prob- 
ably be  amended  and  improved  here  ;  but 
when  we  are  told  that  that  scheme,  what- 
ever its  shape  may  be,  will  not  apply  to 
amendments  of  the  Constitution,  then  it 
means  that  it  will  not  afford  a  solution 
of  the  difficulties  of   a   crucial   character 
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■which  arc  likely  to  occupy  the  attention 
of  the  Federal  Parliament.  Now,  there  is 
no  matter  on  which  feeling  is  likely 
to  run  higher  than  on  qiusti  >ns  of  the 
amendment  of  the  Constitution.  AY  hat 
is  the  good  of  providing  for  the 
solution  of  a  difficulty  of  a  minor 
character,  as  regards  ordinary  matters, 
which  seem  to  me  likely  to  sink  into  com- 
parative insignificance  as  compared  with 
questions  of  alterations  in  the  Constitu- 
tion, when  you  leave  untouched  a  matter 
of  this  sort  1  And  yet,  in  the  one  case, 
you  are  at  great  pains  to  provide  a  means 
of  declaring  which  view  shall  prevail — the 
Senate  or  the  House  of  Representatives ; 
while,  as  regards  questions  greater  to  all, 
in  which  public  feeling  is  likely  to  be 
strongly  divided,  not  only  do  you  not  pro- 
vide the  means  of  alteration  of  the  Con- 
stitution, but  you  introduce  greater  diffi- 
culties. In  the  case  of  the  alteration  of 
the  Constitution,  if  we  intend  to  adhere  to 
the  provision  as  it  is  now  proposed,  the 
position  will  be  this  :  Before  the  people, 
either  by  dual  referendum  or  by  national 
referendum,  can  have  a  word  to  say  on  the 
subject,  the  two  Houses  must  be  agreed, 
and  their  agreement  must  be  of  such  a 
character  that  it  will  be  certified  to  by 
absolute  majorities. 

Sir  John  Forrest. — Well,  that  is  all 
right. 

Mr.  KINGSTON.— I  think  that  prob- 
ably under  those  circumstances  a  reference 
to  the  people  might  be  absolutely  unneces- 
sary j  but  to  declare  that  until  that  agree- 
ment is  arrived  at  there  shall  be  no 
possible  reference  to  the  people  seems  to 
me  to  be  contending  for  a  position  which 
cannot  be  seriously  supported.  The  view 
I  take  of  the  matter  is  this  :  These  two 
Houses  ought  to  be  maintained  in  their 
respective  positions  as  exponents,  as 
regards  the  Senate,  of  the  will  of  the 
peoples  of  the  states ;  and,  as  regards  the 
House  of  Representatives,  of  the  will  of 
the  people  of  the  nation.  But  in  all 
questions  where  one  House — it  may  be,  as 
put  by  the  Premier  of  New  South  Wales 
[Mr.  Kingston. 


Mr.  Reid),  the  Senate — proposes  an 
amendment  which  is  rejected  by  the  other 
House,  and  again,  after  an  interval  carries 
that  amendment 

Sir  John  Forrest. — Oh,  you  have  that 
in  your  mind,  have  you  1 

Mr.  KINGSTON.— I  have  both  posi- 
tions in  my  mind,  and  I  ask  the  Premier  of 
Western  Australia  to  deal  with  the  matter 
in  a  similar  way,  and  not  to  look  at  it 
from  the  position  of  one  House  or  the 
other,  but  from  the  position  of  both.  And 
if  it  is  proposed  here  to  give  a  right 
to  the  Senate  which  was  denied  to  the 
House  of  Representatives,  or  to  give 
to  the  House  of  Representatives  a  right 
which  was  denied  to  the  Senate,  I  should 
be  found  dissenting  from  it.  But  the 
proposal  is  that,  when  either  House 
differs  from  the  other  in  a  matter  affect- 
ing the  Constitution,  and  after  a  reason- 
able interval  again  affirms  its  posi- 
tion, instead  of  the  dead-lock  continuing, 
there  shall  be  a  power  of  appeal  to  the 
constituents  of  the  two  Houses  to  say 
what  shall  be  done  under  the  circum- 
stances. Why  find  fault  with  that  pro- 
posal 1  Does  Sir  John  Forrest  desire  that 
the  Senate  should  reject  an  amendment  of 
the  Constitution  favoured  by  the  peoples 
of  the  states  1 

Sir  John  Forrest. — Both  Houses  of  the 
local  Parliaments  are  continually  changing 
their  Constitutions. 

Mr.  KINGSTON.— That  may  be,  and 
if,  through  any  alteration  of  the  Constitu- 
tion of  either  House,  the  difficulty  is  other- 
wise solved,  well  and  good ;  but  is  it  to  be 
tolerated  that  the  House  of  Represen- 
tatives or  the  Senate,  in  defiance  of  the 
will  of  its  constituencies,  whichever  House 
it  may  be,  should  prevent  an  alteration  of 
the  Constitution  desired  by  the  one  House 
or  the  other  being  given  effect  to  1 

Sir  John  Forrest. — The  Constitution 
ought  not  to  be  alterable  too  easily. 

Mr.  KINGSTON.— I  thoroughly  agree 
with  my  right  honorable  friend  that  the 
Constitution  ought  not  to  be  alterable  too 
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easily,  but  to  say  that  it  cannot  be  altered 
at  all,  to  say  that  the  general  provisions 
as  to  dead-locks  shall  have  no  applica- 
tion whatever  to  questions  involving  the 
amendment  of  the  Constitution,  and  that 
a  reference  to  the  people  by  the  dual 
referendum  shall  only  take  place  when  it 
is  practically  unnecessary — when  the  two 
Houses  agree — is  to  put  forward  a  proposal 
that  cannot  be  supported. 

Sir  John  Forrest. — That  state  of  things 
exists  at  the  present  time  in  all  these 
colonies. 

Mr.  KINGSTON.— There  are  a  variety 
of  conditions  in  existence  at  the  present 
time  in  the  various  colonies  which  we 
desire  to  amend.     No  doubt  the  Premier 


of    Western    Australia- 


-rejoicmj 


as   he 


does,  in  a  brand  new  Constitution  contain- 
ing all  the  latest  improvements — does  not 
see  the  necessity  for  this  provision  in  the 
same  light  as  I  do,  but  in  a  few  years  the 
Constitution  of  his  own  colony  may  require 
amendment,  just  as  the  Constitutions  of 
other  colonies  not  so  favorably  situated  in 
that  respect  as  Western  Australia  require 
amendment  now. 

Sir  John  Forrest. — We  can  get  on  very 
well  without  this. 

Mr.  KINGSTON.— But  the  position 
that  is  put  by  the  Attorney-General  of 
Victoria  is  that  on  a  question  of  the 
amendment  of  the  Constitution,  when 
both  Houses  of  the  Federal  Parliament 
are  hopelessly  at  issue,  there  should  be  a 
right  of  appeal  to  the  constituencies  of 
each,  and  it  seems  to  me  to  be  so  reason- 
able a  proposition  that  I  shall  be  found 
recording  my  vote  in  favour  of  it. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  intend  to  keep  the  committee  at  any 
length  on  this  subject.  I  have  endeavoured 
to  look  at  this  matter  in  the  way  in  which 
some  of  my  friends  who  think  differently 
from  me  view  it,  with  the  object  which 
one  always  has  in  view — that  we  should 
endeavour  to  bring  our  opinions  together 
as  closely  as  possible.  But  I  have  not 
yet  been  able  to  see  that  an  amendment 
of   this  kind  inserted  in  the  amendment 


clause  of  the  Bill  would  be  an  improve- 
ment of  the  Constitution.  I  do  not  wish 
to  put  the  matter  on  many  grounds  ;  but 
there  are  one  or  two  broad  grounds  on 
which  I  think  it  may  well  be  put.  The 
Constitution,  as  it  is  at  present  drawn, 
provides  that  there  shall  be  an  absolute 
majority  of  the  Parliament  and  a  ma- 
jority of  the  electors  when  the  question 
is  referred  to  them  —  a  majority  that 
will  denote  in  that  case  that  the  greater 
number  of  the  whole  of  the  electors,  and 
the  greater  number  of  the  electors  of  the 
majority  of  the  states,  will  be  concurring 
powers.  Now,  it  is  said  that  this  is  too 
difficult  a  method  of  altering  the  Consti- 
tution, and  we  are  asked  to  consider  the 
difficulties  that  have  arisen  in  America, 
because  of  the  difficulty  of  amending  the 
Constitution  of  the  United  States.  Well, 
what  is  the  American  provision  ?  It  is  to 
be  found  in  Article  5  of  the  Constitution 
of  the  United  States,  and  it  practically 
amounts  to  this — that  there  shall  be  a  two- 
thirds  majority  of  the  Houses.  That  is  to 
say,  out  of  every  30  there  shall  be  a 
majority  of  20  members,  not  as  we  pro- 
pose out  of  every  30  a  majority  of  16 
members;  that  after  that  has  taken  place 
there  shall  be  a  three-fourths  majority  of 
the  states,  shown  either  by  their  legislation 
or  by  conventions  of  the  people.  That,  I 
think,  is  a  brief  description  of  what  it 
amounts  to.  So  with  regard  to  that  Par- 
liament, the  majority  must  be  one  of  two- 
thirds  in  each  state,  or  in  the  alternative 
there  must  be  an  application  of  the  Legis- 
latures of  two-thirds  of  the  several  states. 
Then,  on  this  application,  a  Convention  is 
to  be  called— 

For  proposing  amendments  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  Constitution,  when  ratified  by 
the  Legislatures  of  three-fourths  of  the  seve- 
ral states,  or  by  conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  Congress. 

With  a  certain  proviso  as  to  the  first  and 
fourth  clauses  in  the  ninth  section  of  the 
First  Article. 


'50 


Commonwealth  of 


[9  Feb.,  L898.] 


Australia   Bill. 


Mr.  Deakin. — One  of  those  has  never 
been  used. 

Mr.  BARTON.— No,  but  there  are  the 
difficulties  in  the  way  of  the  amendment 
of  the  American  Constitution — first,  that 
the  matter  cannot  move  without  a  two- 
thirds  majority  of  both  Houses  of  the 
Federal  Legislature,  or  the  applications 
of  three-fourths  of  the  Legislatures  of  the 
states.  And  when  one  or  other  of  those 
motive  processes  has  taken  place,  there 
can  then  only  be  a  success  of  the  amend- 
ment if  the  states  approve  by  a  majority 
of  three-fourths,  shown  either  by  their 
legislation  or  by  conventions  of  the  people. 
That  is  not  only  a  complicated  process, 
but  it  is  one  of  extreme  difficulty.  Let 
us  contrast  it  with  the  method  proposed 
in  the  Constitution — that  there  shall,  in 
the  first  instance,  be  an  absolute  majority 
of  the  two  Houses,  not  a  two-thirds  ma- 
jority, and  that  there  shall  afterwards 
be  a  numerical  majority  of  the  electors 
shown  as  to  the  whole  body  politic  and 
also  as  to  a  majority  of  the  states.  In 
either  of  these  positions,  without  speak- 
ing of  the  difficulty  of  the  alterations 
in  the  American  Constitution,  the  Austra- 
lian process  is  very  much  more  easy  than 
the  American  process  for  the  purpose  of 
enabling  amendments  to  be  made,  in  that 
it  only  interposes  between  the  proposal 
of  the  amendment  and  the  taking  of  the 
vote  such  stages  as  will  insure  the  de- 
liberation, first  of  Parliament,  and  next  of 
the  people.  These  seem  to  me  to  be  the 
principles  at  the  bottom  of  the  amendment 
clause  in  the  Constitution.  It  is  now  pro- 
posed to  make  this  more  easy  still,  and  in 
what  way  ?  The  proposal  really  amounts 
to  this  :  That  the  matter  shall  be  settled 
by  the  majority  of  the  electors  of  the 
Commonwealth,  and  the  majority  of  the 
states  voting  through  their  electors,  whe- 
ther the  Houses  of  Parliament  agree  or 
disagree. 

Mr.  Isaacs. — They  must  have  one  House 
with  them. 

Mr.    BARTON.— Whether  the  Houses 
of  Parliament,  I  repeat,  agree  or  disagree. 
[Mr.  Barton. 


It  is  said  that  they  must  have  one  House 
with  them.  The  proposals  are  numerous 
about  which  you  get  at  least  one  House 
to  agree,  and  you  very  often  find,  not 
often  on  questions  which  involve  a  dis- 
tinction between  liberalism  and  conserva- 
tism, that  the  modes  of  reasoning  which 
commend  themselves  to  one  House  are  not 
those  which  commend  themselves  to  the 
other.  Consequently,  you  get  into  this 
position  under  this  amendment,  that  pro- 
vided you  can  get  a  majority  in  one  House 
of  Parliament,  it  does  not  matter  whether 
your  Houses  of  Parliament  agree  or  dis- 
agree. That  is  to  say,  if  once  a  vote 
of  a  majority  can  be  taken  in  one 
House  with  the  interposition  suggested  by 
the  honorable  member  (Mr.  Reid),  if 
that  is  adopted,  that  the  thing  shall  occur 
in  two  consecutive  sessions,  then  a  vote 
shall  be  taken  by  the  people.  I  object  to 
this  proposal;  having  applied  my  best  con- 
sideration to  it,  I  cannot  get  out  of  my  ob- 
jections to  it.  The  first  objection  seems  to 
me  to  be  this — that  with  the  one  condition 
of  getting  a  vote  in  one  House  of  Parlia- 
ment— a  vote  repeated  if  you  like — it  then 
does  not  matter  whether  the  Houses  of 
Parliament  agree  or  disagree.  It  is  only 
one  degree  removed  from  saying  that  it 
does  not  matter  whether  there  is  a  Parlia- 
ment or  not. 

Mr.  Higgins. — It  must  be  a  big  thing 
for  the  Ministry.  A  Ministry  cannot  leave 
open  such  a  question  as  this. 

Mr.  BARTON.— The  Ministry  may  take 
sides  one  way  or  the  other.  They  have 
always  to  take  sides  about  everything 
unless  they  can  make  a  question  which 
ought  to  be  a  Ministerial  question  some- 
times an  open  question. 

Mr.  Higgins. — I  mean  in  two  sessions. 

Mr.  BARTON.— The  Ministry  may  seek 
to  avert,  if  you  like,  some  impending- 
disaster  to  themselves  and  their  policy  by 
an  amendment  of  the  Constitution,  and  if 
one  of  the  means  of  seeking  to  avert 
disaster  is  to  endeavour  to  obtain  an 
amendment  of  the  Constitution,  then  an 
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apportionment  of  such  enormous  means 
to  so  little  a  thing  as  the  life  of  the 
Ministry  makes  the  proposal  still  more 
objectionable. 

Mr  Isaacs. — No  one  rests  it  on  that. 

Mr.  BARTON. — Of  course  no  one  rests 
it  on  that.  But  we  have  to  consider  in  all 
these  cases  what  are  the  probabilities  of 
misuse,  and  there  one  can  see  a  very 
strong  probability  of  misuse;  the  more  a 
Ministry  is  fighting  for  its  life  the  more 
misuse  there  is  likely  to  be  made  of  the 
proposal.  That  seems  to  be  one  objection : 
That  provided  you  get  the  one  condition 
precedent,  which  in  many  cases  is  not  a 
difficult  one,  of  securing  a  majority  of 
one  House,  and,  if  Mr.  Reid's  proposal  is 
accepted,  having  that  majority  repeated, 
then  from  that  point  it  does  not  mat- 
ter whether  you  have  a  Parliament  or  not. 
I  have  been  against  the  referendum  on 
general  grounds.  I  have  been  against  the 
referendum  on  the  ground  that  it  is  a 
proposal  which  tends  to  eat  away  the 
foundations  of  responsible  government. 
I  will  not  go  at  length  into  my  objections 
to  the  referendum  on  that  ground ;  that 
ought  to  be  reserved  for  another  part  of 
the  Bill,  I  think,  but  I  must  state,  for 
the  purpose  of  my  argument,  that  I 
adhere  to  that  objection  to  the  referendum 
as  applied  to  all  ordinary  legislation — of 
course,  the  objection  does  not  inherently 
apply  to  the  referendum  as  proposed  in 
the  amendment  clause  of  the  Bill  when  an 
endeavour  is  made  to  make  the  people 
an  arbiter  between  the  two  Houses,  as 
to  a  concurrent  proposal  of  legislation, 
or  as  to  the  question  whether  legislation 
shall  be  moved  or  whether  it  shall  stand. 
I  have  always  taken  the  position  that  I 
object  to  the  referendum,  not  from  any 
inherent  objection  to  the  voice  of  the 
people  being  taken,  but  because  the  re- 
ferendum is,  under  such  circumstances, 
when  coupled  with  the  provisions  of  re- 
sponsible government,  a  means  of  eating 
away  the  very  foundations  of  responsible 
government,  and  rendering  responsible 
government  a  myth.     That  may,  or  may 


not,  be  a  right  position,  and  it  remains  to 
be  argued  under  another  part  of  the  Bill, 
but  holding  that  opinion  I  have  to  apply 
it  to  the  condition  of  the  present  proposal, 
and  in  the  application  of  it.  I  find  there 
is  a  further  difficulty  in  the  way  of  my 
agreeing  to  this  proposal,  because  if,  as  I 
have  pointed  out,  it  is  true  that,  provided 
that  you  get  the  consent  of  one  House, 
perhaps  once  repeated,  then  it  does  not 
matter  whether  there  is  a  Parliament  in 
the  way  or  not.  Then  the  other  objection, 
which  applies  to  the  referendum  as  a  means 
of  making  responsible  government  through 
Parliament  futile,  must  apply  with  tenfold 
force  to  a  process  which  goes  to  the  length 
of  making  it  immaterial  whether  there  is 
that  very  basis  of  the  institution  of  Parlia- 
ment or  not.  So  that,  if  the  objection  to 
a  referendum  is  sound  on  the  ground  that 
it  tends  to  undermine  responsible  govern- 
ment, where  the  very  source  of  respon- 
sible government  is  the  Parliament,  and 
if  it  tends  to  undermine  the  Parliament, 
it  is  ten  times  more  objectionable.  Now, 
that  is  an  objection  which  has  no  appli- 
cation to  the  clause  as  it  stands.  It 
applies  to  the  amendment,  because  with 
reference  to  the  clause  as  it  stands,  taking 
the  matter  in  that  broad  way  in  which 
you  must  consider  political  proposals,  a 
proposal  to  amend  the  Constitution  is  not, 
in  general,  a  question  of  Ministerial  re- 
sponsibility, and  so  the  proposal  that  the 
people  should  decide  on  an  amendment  of 
the  Constitution  after  it  has  acquired  the 
sanction  of  Parliament  is  one  which  is 
generally  independent  of  the  ordinary 
objections  to  the  referendum. 

Mr.  Symon. — The  people  are  only  asked 
to  set  their  seal  to  what  Parliament  has 
done. 

Mr.  BARTON.— That  is  the  position  of 
affairs ;  the  people  are  asked  to  say 
whether  they  ratify  what  Parliament  has 
done.  In  the  first  instance,  the  responsi- 
bility of  Parliament  must  be  exercised,  and 
that  responsibility  must  be  exercised  under 
conditions  which  show  that  it  cannot  be 
exercised  in  haste,  anoj  those  conditions  are 
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imposed  in  this  Bill.  The  lowest  condition 
under  which  haste  can  be  avoided  in  Par- 
liament is  here  embodied  ;  that  is  to  say, 
the  condition  of  an  absolute  majority,  and 
not  a  condition,  as  in  America,  of  a  two- 
thirds  or  three-fourths  majority.  Finding 
that  the  amendment  is  radically  different 
from  the  proposal  in  the  Bill,  because  it  tends 
to  make  the  existence  of  Parliameut  imma- 
terial, while  under  the  provision  in  the  Bill 
the  existence  and  the  action  of  Parliament 
as  a  body  are  a  condition  precedent ;  find- 
ing that  there  is  that  radical  difference  be- 
tween them  in  that  respect,  and  finding 
also  that  there  is  this  radical  difference 
between  them  that  the  proposals  in  the 
Bill  do  not,  in  their  essence,  tend  to  under- 
mine the  principles  of  responsible  govern- 
ment, while  the  proposal  in  the  amend- 
ment not  only  tends  to  undermine  them, 
but  also  tends  to  undermine  the  whole 
institution  from  which  responsible  govern- 
ment flows — holding  both  these  opinions,  it 
seems  to  me  that  the  reasons  are  cogent 
against  the  amendment,  and  I  cannot  give 
it  my  support. 

Mr.  SOLOMON  (South  Australia).— I 
would  be  extremely  sorry  to  see  any 
amendment  such  as  either  that  proposed 
by  the  Attorney-General  of  Victoria,  or 
that  to  be  proposed  by  the  Premier  of 
New  South  Wales,  introduced  into  the 
clause.  It  seems  to  me  that  any  attempt 
to  amend  this  clause  is  an  insidious 
attempt  to  whittle  away  the  rights  and 
the  powers  which  have  been  granted  by 
this  Convention.  What  are  the  terms  and 
conditions  on  which  we  have  taken  upon 
ourselves  to  enter  into  what  may  be  called 
a  partnership  in  this  Federation  3  The 
whole  of  these  will  be  contained  in  the 
four  corners  of  this  Constitution  as  it 
leaves  our  hands.  We  fought  for  some 
weeks,  on  different  occasions,  as  to  the 
state  rights  — as  to  the  equal  represen- 
tation of  the  states  in  the  Senate — and  in 
fighting  that  particular  question  all  of 
us  who  represent  small  states  gave  way 
a  very  great  deal,  when  we  were  con- 
tent merely  with  equal  representation  in 
[Mr.  Barton. 


the  Senate ;  recognising,  as  we  did,  that 
in  the  House  of  Representatives  —  the 
House  where  the  colonies  will  be  repre- 
sented on  the  basis  of  population,  where 
the  Executive  Government  will  be,  and 
which  will  hold  the  strings  of  the  purse 
— the  larger  colonies  will  have  an  over- 
whelming majority.  Now,  sir,  having 
given  way  to  some  extent  what  we 
know  is  a  dangerous  power  to  the  larger 
colonies ;  having  shown  a  federal  spirit ; 
believing  that  the  personnel  of  the 
Parliament  will  be  sufficient  to  protect 
the  smaller  states  from  any  wrong  in  the 
future,  it  is  now  proposed  in  an  under- 
handed way,  by  a  side-wind,  to  take 
away  the  whole  of  these  rights  we 
have  been  fighting  for,  and  to  give  the 
House  of  Representatives  the  opportunity 
to  alter  this  deed  of  partnership  with- 
out the  Senate  having  anything  like  a 
control  over  it.  It  is  all  very  well  for  the 
Attorney-General  of  Victoria  to  say  that 
the  alteration  of  the  Constitution,  what- 
ever it  may  be,  may  originate  in  the 
Senate.  Can  any  one  here  imagine  that 
such  a  thing  will  be  possible  ?  Can  any 
one  imagine  that  the  Senate  will  attempt 
to  originate  a  proposal  of  this  kind  1  Why, 
sir,  the  very  ground-work  of  this  federa- 
tion that  the  smaller  colonies  are  agree- 
ing to  enter  upon  is  that  the  Constitution 
that  we  are  now  fighting  for,  peg  by  peg, 
and  word  by  word,  will  be  one  which 
will  stand,  not  one  which  is  to  be 
readily  altered,  not  one  which  is  to 
be  tampered  with  on  the  slightest 
provocation,  or  on  any  provocation  at  all ; 
but  one  which  cannot  be  altered  except  on 
such  terms  as  will  secure  a  proper  and 
full  consideration  of  it,  not  only  by  the 
people,  but  by  both  Houses  representing 
them.  In  most  colonies  it  is  provided 
that,  in  the  event  of  an  attempt  to  alter 
the.  Constitution  Act,  the  amendment 
must  be  passed  by  the  representatives 
in  both  Houses,  and  by  an  absolute 
majority. 

Mr.  Kingston. — That  is  only  as  regards 
the  constitution  of  either  House. 


Commonweal ilt  of 


[9  Feb.,  1898.] 


Australia  Bill. 


753 


Mr.  SOLOMON.— A  proposal  to  alter 
the  Constitution  Act  must  be  passed  by 
an  absolute  majority  of  both  Houses. 

Mr.  Kingston. — It  is  the  constitution 
of  either  House  with  us. 

Mr.  SOLOMON.— In  that  case  the  re- 
presentatives of  both  Houses  are  more  im- 
mediately amenable  to  the  control  of  the 
people  than  the  representatives  will  be  in 
the  Federal  Parliament,  and  even  there, 
where  the  whole  interest  will  only  be 
perhaps  a  matter  of  sentiment,  where 
only  one  side  will  be  interested,  we  have 
safeguarded  the  Constitution  in  that  way. 
Now  we  seek  to  safeguard  the  Federal 
Constitution  by  stipulating  that  before 
there  shall  be  any  amendment  of  the 
deed  of  partnership,  it  shall  be  passed 
by  both  Houses  of  Parliament,  one  repre- 
senting the  various  states  on  a  population 
basis,  and  the  other  protecting  the  states 
against  a  majority  in  that  House.  Then, 
even  after  the  two  Houses  have  agreed,  for 
fear  that  the  people  themselves  who  sent  us 
here  shall  agree  in  too  much  haste  to  an 
alteration  of  the  Constitution,  we  provide 
that  they,  as  a  whole,  shall  have  the 
opportunity  by  a  referendum  to  give 
their  voice,  yes  or  no,  to  the  proposed 
alteration.  It  seems  to  me  that,  if  we 
are  going  to  commence  at  this  stage  of 
our  proceedings  to  whittle  away  these 
very  rights  we  have  been  fighting  for  right 
through,  to  alter  the  whole  Constitution, 
or  to  give  an  opportunity  to  alter  the 
Constitution  in  the  way  suggested  by  this 
amendment,  we  shall  be  doing  a  most 
dangerous  thing.  What  are  these  altera- 
tions of  the  Constitution  likely  to  be  1  It 
is  almost  impossible  for  us  to  prophesy 
what  questions  may  arise,  but  when  we 
give  power  to  alter  the  Constitution  vir- 
tually to  one  House,  backed  up  as  it  may 
be  by  a  popular  cry — virtually  to  the 
House  of  Representatives,  because  that  is 
what  it  means — it  means  taking  away,  to 
a  great  extent,  the  power  of  the  Senate. 
If  we  hand  over  these  powers,  as  sug- 
gested by  the  Attorney-General  of  Vic- 
toria, we  have  to  consider  to  what  extent 
[48] 


this  amendment  may  lead  us.  It  is  quite 
possible  that  a  majority  in  the  House  of 
Representatives  may  consider  that  the 
protection  we  have  given  to  the  various 
states  by  means  of  equal  representation  is 
too  great. 

Mr.  Kingston. — That  is  expressly  safe- 
guarded in  the  latter  part  of  the  amend- 
ment. 

Mr.  SOLOMON.— I  do  not  say  that  the 
proposal  will  be  made  that  the  states 
should  not  have  equal  representation,  but 
I  do  say  that  a  proposal  leading  to  the 
same  sort  of  thing  might  be  made,  and 
would  cut  away  the  bargain  we  are  mak- 
ing— that  is  to  say,  some  insidious  amend- 
ment might  be  proposed  by  the  House  of 
Representatives,  and  public  opinion  be 
worked  upon  for  the  purpose  of  carry- 
ing it. 

Sir  William  Zeal. — So  it  would  be. 

Mr.  SOLOMON.— I  think  it  is  extremely 
probable. 

Sir  William  Zeal. — That  is  the  inten- 
tion. 

Mr.  SOLOMON.— It  is  possible  that  it 
would  be  attempted  to  take  away  the 
power  of  the  states  in  the  Senate. 

Mr.  Isaacs. — The  honorable  member 
overlooks  the  fact  that  the  majority  of  the 
states  have  to  concur,  and  they  have  quite 
as  much  protection  in  that  respect  as  is 
given  to  them  by  equal  representation  in 
the  Senate. 

Mr.  SOLOMON. — I  have  not  so  much 
confidence  in  the  referendum  as  the 
Attorney-General  of  Victoria  has.  I  do 
not  think  that  if  the  people  of  the  states 
were  properly  placed  in  the  possession  of 
the  facts  and  of  the  dangers  there  would 
be  any  fear,  but,  judging  from  the  feeling 
which  arises  in  the  various  colonies  now 
when  there  is  a  dispute  between  the  two 
Houses  of  Parliament  upon  a  matter  of  local 
politics,  we  can  form  an  estimate  of  what 
would  be  the  effect  in  the  event  of  a  dis- 
pute between  the  Senate  and  the  House  of 
Representatives  in  the  Commonwealth  Par- 
liament. I  know  that  in  nine  cases  out  of 
ten  where  an  appeal  is  made  to  the  country 
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now  on  such  an  issue,  feeliug  is  so  much 
aroused  that  the  real  issues  at  stake  are 
almost  entirely  lost  sight  of.  The  hon- 
orable and  learned  gentleman  (Mr.  Isaacs) 
will  know  that  in  case  of  a  dispute  be- 
tween the  Legislative  Assembly  and  the 
Legislative  Council  of  his  own  colony 
every  possible  side-issue  is  raised  against 
the  Upper  House  for  the  purpose  of 
getting  a  verdict  in  favour  of  the  Lower 
House.  And  so  it  would  be  in  the  Com- 
monwealth if  the  proposal  of  the  Attorney- 
General  of  Victoria  were  carried.  How 
simple  it  would  be  in  the  hands  of  clever 
men  who  desired  an  alteration  of  the  Con- 
stitution, to  whittle  away  some  power  of 
the  Senate,  by  making  the  dispute  appear 
to  be  a  fight  between  the  Upper  House  and 
the  Lower  House,  a  fight  between  conser- 
vatives and  democrats  representing  the 
people.  I  venture  to  say  that  in  such  a  case 
the  issue  would  not  really  represent  the  true 
and  well-considered  opinion  of  the  whole 
of  the  people.  At  any  rate,  without  pro- 
phesying what  the  result  would  be  in  such 
a  case,  I  think  it  behoves  us  here,  espe- 
cially those  who  represent  the  smaller 
states,  to  hesitate  very  much  before  con- 
senting to  giving  up  one  iota  of  the  safe- 
guards wre  have  attained  in  the  clause 
under  consideration.  This  is  entirely  a 
new  phase  of  our  experience  in  this  Con- 
vention. We  have  been  content  before  to 
fight  out  the  question  of  state  rights. 

Mr.  Isaacs. — It  is  not  a  new  question. 
It  was  debated  and  voted  upon  pre- 
viously. 

Mr.  SOLOMON.— But  at  that  time  the 
principle  of  state  rights  had  not  been  so 
much  approved  of  as  it  is  now,  and  the 
question  had  not  been  before  the  various 
Parliaments  of  the  colonies.  Therefore, 
the  discussion  now  has  an  added  import- 
ance given  to  it  beyond  what  it  had  in 
the  earlier  stages  of  the  proceedings  of 
this  Convention.  I  do  appeal  as  strongly 
and  as  earnestly  as  I  can  to  those  honor- 
able members  who  represent  the  smaller 
colonies  to  safeguard  this  principle  of 
equal  representation  in  the  Senate,  and 
[Mr.  Solomon. 


to  stick  to  the  clause,  which  has  been 
carefully  considered  as  it  stands  in  the 
Bill.  I  appeal  to  them  to  follow  the 
advice  given  to  them  by  Mr.  O'Connor 
and  by  the  leader  of  the  Convention, 
which  is  certainly  on  the  side  of  the 
protection  of  the  smaller  states,  and  to 
avoid  all  possible  danger.  I  hope  that 
neither  the  amendment  of  Mr.  Isaacs  nor 
the  amendment  of  the  Premier  of  New 
South  Wales — which  merely  seeks  to  alter 
Mr.  Isaacs'  amendment  a  little,  and  perhaps 
may  influence  a  vote  or  two — will  be 
adopted.  I  appeal  to  the  representatives 
of  the  smaller  states  not  to  be  led  away 
by  these  arguments  in  any  possible  way, 
but  to  stand  solidly  by  the  Bill  as  it  is, 
and  not  allow  any  portion  of  the  rights 
which  have  been  fought  for  and  granted 
to  be  whittled  away. 

Mr.  HOWE  (South  Australia).— I  rise 
to  respond  to  the  appeal  which  has  been 
made  by  the  honorable  member  who  has 
just  spoken.  I  consider  that  the  clause  as 
it  stands  is  ample  for  the  protection  of  the 
people  of  Federated  Australia,  and  I  can- 
not help  thinking — while  I  must  admit 
that  this  amendment  emanates  from  one 
of  the  most  clearly-cut  intellects  in  this 
Convention — that  I  look  upon  it  with 
some  little  suspicion,  inasmuch  as  the 
learned  and  able  member  who  piloses  it 
intends,  I  believe,  to  advocate  equal  repre- 
sentation. 

Mr.  Isaacs. — "  Equal "  representation  1 

Mr.  HOWE.— Perhaps  I  should  have 
said  proportionate  representation. 

Mr.  Isaacs. — What  is  your  ground  for 
saying  so  1 

Mr.  HOWE. — I  know  the  tenacity  of 
purpose  of  the  honorable  member,  and 
that  he  is  one  of  those  whom  nothing  less 
than  an  earthquake  can  extinguish  when 
he  has  set  his  mind  upon  a  certain  course. 
I  fully  expect,  therefore,  that  he  will  bring 
forward  such  a  proposal  as  I  have  indi- 
cated. It  is  admitted  on  all  hands  that 
we  must  have  some  departure  from  the 
American  Constitution  so  far  as  its  rigi- 
dity   is   concerned  in  regard    to  securing 
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amendments  of  the  Constitution.  Well, 
we  have  done  that.  Here  our  Senate 
will  be  elected  by  the  whole  of  the 
people  of  Federated  Australia.  It  is 
quite  different  in  America,  where  the  re- 
presentatives are  elected  in  an  altogether 
different  way,  and  the  voice  of  the  people 
is  scarcely  heard  in  their  election.  Here 
the  Senate  will  be  elected  by  the  whole  of 
the  people  of  Federated  Australia,  and 
every  three  years  one-half  of  the  members 
will  have  to  submit  themselves  for  re- 
election, in  addition  to  which  there  will 
be  special  vacancies.  There  will,  there- 
fore, be  a  free  flood  of  new  blood  con- 
tinually from  the  body  politic,  and  I  do 
not  see  any  reason  for  altering  clause 
121.  I  know  that  Mr.  Isaacs  and 
other  honorable  members  representing 
Victoria  are  very  much  alarmed  in  conse- 
quence of  the  difficulties  they  have  expe- 
rienced in  giving  expression  to  the  popular 
will  in  their  colony.  The  Upper  House 
has  been  somewhat  of  a  stumbling-block 
in  the  way  of  progress. 

Sir  William  Zeal. — Not  at  all.  You 
know  nothing  about  it  if  you  say  that. 

Mr.  HOWE.— It  is  asserted,  and  those 
who  have  watched  Victorian  politics  must 
have  come  to  the  conclusion,  that  the 
Upper  House  and  the  Lower  House  in 
Victoria  have  not  been  exactly  a  happy 
family. 

Sir  William  Zeal. — Yes,  they  have,  of 
late  years. 

Mr.  HOWE. — That  is  a  revelation  to 
me.  It  is  the  great  dread  of  this  obstacle 
that  has  impelled  the  Attorney-General  of 
Victoria  to  move  this  amendment,  but,  as 
I  have  pointed  out,  the  election  of  the 
Upper  House  of  the  Federation  will  be  on 
an  entirely  different  basis.  There  is  to 
be  no  limitation  or  property  qualification 
for  the  Senate.  The  House  of  Repre- 
sentatives and  the  Senate  are  to  be 
elected  by  the  whole  of  the  people, 
and,  consequently,  I  cannot  imagine  dis- 
agreements arising  such  as  have  arisen 
in  the  Victorian  Parliament.  A  great 
deal  has  been  said  about  the  referendum. 


The  referendum,  so  far  as  I  understand  it, 
is  one  of  those  instruments  that  should  be 
exercised  only  in  times  of  great  emergency, 
and  as  seldom  as  possible.  Switzerland 
has  been  held  up  to  us  continually  by 
honorable  members  as  being  a  land  of 
liberty.  When  we  were  boys  we  read 
all  about  that,  but  what  do  we  find 
now?  In  this  vaunted  land  of  liberty, 
the  referendum  is  in  full  force,  and 
recourse  is  had  to  it  even  to  determine 
a  question  of  the  salary  of  a  high  official, 
amounting,  perhaps,  to  £600  a  year.  The 
whole  of  the  4,000,000  people  are 
asked  to  exercise  their  votes  on  the 
question  of  whether,  the  salary  shall  be 
£601  a  year  or  £599  a  year.  The 
population  there  is  within  a  small  area, 
and  it  is  easily  got  at,  so  to  speak.  In  a 
wide  continent  like  Australia  it  would 
be  very  expensive  indeed  to  put  the 
referendum  into  operation.  I  contend, 
therefore,  that  the  referendum  should  be 
the  last  resource. 

Mr.  Isaacs. — That  is  all  that  is  pro- 
posed. 

Mr.  HOWE. — No;  you  make  it  ap- 
plicable in  any  dispute  between  the  two 
Houses,  and  I  agree  with  the  contention  of 
Mr.  Solomon  that  it  would  be  a  gradual 
whittling  away  of  the  power  of  the  Senate. 
What  is  the  position  in  this  vaunted  land 
of  liberty  —  Switzerland  ?  One  wrould 
imagine  that  its  people  are  superior  to  ours. 
Any  one  who  takes  an  interest  in  this 
country  must  know  that,  notwithstanding 
its  vaunted  liberty,  the  people  allow  their 
women  to  become  scavengers  in  the  streets 
of  the  principal  cities. 

Mr.  Isaacs. — What  has  that  to  do  with 
it? 

Mr.  HOWE. — It  may  not  have  much, 
but  it  shows  that  civilization  and  the 
referendum  do  not  run  together.  I  should 
like  very  much  if  I  could  to  vote  with  the 
Attorney-General  of  Victoria.  I  recognise 
in  him  a  man  of  true  liberal  spirit,  but  I 
think  the  experience  of  his  colony  has 
somewhat  frightened  him.  It  is  in  con- 
sequence of  the  obstacles  he  has  met  with 
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in  the  Upper  House  that  he  submits  this 
amendment.  Pie  looks  upon  the  Federal 
Senate  as  much  the  same  House  as  the 
Upper  House  of  Victoria,  whereas  the 
conditions  will  be  altogether  different. 
There  will  be  a  constant  stream  of  new- 
blood  flowing  into  the  Senate  and  into  the 
House  of  representatives,  and  they  will 
both  represent  the  people.  For  these 
reasons  I  regret  that  I  have  to  record  my 
vote  against  the  amendment. 

Mr.  ISAACS  (Victoria). — I  very  much 
regret  that  honorable  members  who  have 
spoken  against  the  amendment  suggested 
by  the  Legislative  Assembly  of  Victoria 
have  not  seen  their  way  to  support 
it.  When  they  come  to  look  at  the 
matter  calmly  and  quietly  they  must,  I 
think,  admit  that  it  offers  not  the  slightest 
danger  whatever  to  the  smaller  states. 
Every  honorable  member,  from  whatever 
state  he  comes,  will  see  that  the  state  he 
represents  is  as  carefully  and  as  thoroughly 
guarded  by  the  referendum  that  is  pro- 
posed—  the  dual  referendum  —  as  it  is 
guarded  in  the  Senate,  and  that  the 
people  whose  interests  are  concerned  are 
quite  as  able  to  preserve  them  personally 
as  by  means  of  their  representatives  in  the 
one  House  of  the  Legislature.  If  it  were 
proposed  for  an  instant  that  this  should  be 
a  national  referendum  pure  and  simple,  I 
could  understand  the  position  taken  up 
by  my  honorable  friends  (Mr.  Solomon 
and  Mr.  Howe),  but  how  can  it  possibly 
weaken  the  Senate  or  the  interests  of  the 
smaller  states  any  more  than  it  can 
weaken  the  House  of  Representatives  or 
the  interests  of  the  larger  states  %  That 
is  more  than  I  can  understand.  I  have 
not  heard  one  word  throughout  the  whole 
debate  which  in  any  way  justifies  such  a 
position.  I  do  understand  the  views  of 
those  honorable  members  who  have  urged 
that  it  is  inconsistent  with  responsible 
government,  but  I  do  not  agree  with 
them.  I  will  explain  in  a  very  few  words 
why.  It  is  said  that  responsible  govern- 
ment in  this  sense  means  that  the  re- 
presentatives are  to  act  and  to  take  the 
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full  responsibility  of  their  actions.  The 
course  that  I  propose  is  much  less  dis- 
astrous to  responsible  government  than 
the  course  adopted  in  the  clause  itself. 
At  present  the  two  Houses  may  agree  to 
any  proposed  amendment  of  the  Constitu- 
tion. Honorable  members  may  say — "Well, 
after  all,  let  us  assent  to  this  ;  we  have  not 
the  ultimate  responsibility ;  the  people  have 
the  right  to  reject  it  either  in  the  states  or 
in  the  Commonwealth,  and  we  may  divest 
ourselves  of  the  ultimate  responsibility. 
Our  saying  yes  is  not  final."  I  can 
understand  that.  That  is  the  objection 
that  is  urged  in  England  and  i 
where  against  the  adoption  of  the 
Swiss  referendum  in  ordinary  federal 
matters,  not  where  the  Houses  dis- 
agree, but  after  they  have  agreed. 
But  when  we  come  to  say  to  the  two 
Houses — "You  are  to  battle  this  out  as 
best  you  may,  and  if  you  do  not  agree 
you  will  then  have  to  consider  whether 
you  should  persist  in  the  differences.  If 
you  do  persist  you  must  accept  the  full 
responsibility  of  your  position  and  let 
the  people  decide  between  you" — that, 
to  my  mind,  instead  of  being  adverse  to 
responsible  government,  is  carrying  re- 
sponsible government  to  the  very  highest 
point. 

Sir  John  Forrest. — We  have  got  that 
now. 

Mr.  ISAACS.— If  we  had  we  should 
not  ask  for  it — the  amendment  would  be 
unnecessary.  It  seems  to  me  that  the 
argument  that  it  is  adverse  to  responsible 
government  has  no  application.  Then  it 
is  said  that  this  is  a  much  more  liberal 
proposal  than  is  contained  in  the  American 
Constitution.  It  is  more  liberal,  but  that 
again  is  not  the  question.  The  question 
is  whether  it  is  sufficient  for  the  people  of 
Australia  in  order  to  prevent  dead-locks 
on  the  most  important,  the  most  vital, 
matters  that  can  ever  come  before  the 
Legislature.  The  Premier  of  South 
Australia  has  pointed  out  with  incon- 
trovertible force  that,  while  we  have 
carried     a     mode    or   modes   of   settling 
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dead-locks  in  much  less  important 
matters,  we  have  absolutely  left  untouched 
the  whole  question  of  dead-locks  on 
amendments  of  the  Constitution.  Now,  are 
we  to  go  before  the  people  of  Australia 
and  say — "  Here  is  your  Constitution,  a 
matter  that  has  been  very  expen- 
sive in  time,  trouble,  and  money. 
Provision  is  made  for  mairy  things, 
in  some  degree  for  settling  dead-locks 
on  comparatively  minor  questions,  but, 
after  the  best  discretion  and  judgment 
that  your  legislators  can  bring  to  bear 
upon  this  question,  if  you  still  desire, 
or  a  great  body  of  you  may  desire, 
an  alteration  in  that  Constitution,  it 
may  turn  out  from  the  development  of 
that  Constitution,  or  difficulties  of  election, 
or  election  on  personal  grounds,  and  other 
matters  that  you  may  not  have  an  oppor- 
tunity afforded  you  of  expressing  your  will 
on  that  vital  question,"  many  electors,  I 
feel  perfectly  confident,  will  hesitate  to 
give  their  votes  for  the  acceptance  of  a 
Constitution  which  presents  a  bar  such  as 
I  have  described  to  its  ultimate  amend- 
ment. I  can  well  understand  how  many 
of  us,  and  many  well-wishers  of  federa- 
tion outside  this  Convention,  could  go 
before  the  people  in  the  various  states, 
and  say  to  them  — "  There  are  pro- 
visions here  with  which  we  do  not  agree. 
There  are  provisions  which  we  would  like 
to  have  altered,  but  we  think  you  are  safe 
in  accepting  them,  because  there  is  a  pro- 
vision in  the  Constitution  that  if,  after 
full  and  fair  trial,  you  find  it  almost  un- 
bearable, you  will  have  a  means  of  escape." 
But  that  is  denied  by  those  'who  oppose 
this  amendment. 

Honorable  Members. — No,  no. 

Sir  William  Zeal. — We  do  not  want  to 
have  dead-locks  manufactured. 

Mr.  ISAACS.— I  will  point  out  how, 
because  there  is  no  provision  whatever  to 
be  inserted  if  this  amendment  is  lost  for 
a  settlement  of  any  dead-lock  on  any 
Constitution  question. 

Mr.  Wise. — It  is  not  possible  that  any 
dead-lock  could  ever  arise. 


Mr.  ISAACS.— Let  us  consider  that.  It 
is  very  easy  to  make  such  an  assertion,  but 
it  is  difficult  to  prove  it. 

Mr.  Wise.— The  answer  is  that  if  the 
people  desire  an  amendment  of  the  Con- 
stitution they  will  return  members  dis- 
posed to  make  that  amendment.  If  the 
matter  is  sufficiently  important  to  require 
an  amendment  of  the  Constitution  the 
people  will  return  men  who  will  amend  it. 

Mr.  ISAACS.— Then  there  will  never 
be  any  difference  between  the  Houses,  and 
my  honorable  friend  might  say  the  same 
thing  about  any  other  question. 

Mr.  Wise. — They  may  have  a  dead- 
lock for  a  few  weeks. 

Mr.  ISAACS.— According  to  Mr.  Wise, 
there  is  no  necessity  to  provide  for  any 
dead-locks.  The  people  are  going  to  be 
at  one.  Therefore,  there  is  no  necessity 
for  any  Senate,  because  the  House  of 
Representatives  will  represent  the  whole 
people,  or  there  will  be  no  necessity  for 
the  House  of  Representatives,  because 
the  Senate  will  represent  the  whole  of  the 
people.  There  will  never  be  anything 
but  unanimity  between  the  Houses. 

Sir  Edward  Braddon. — The  honorable 
member  did  not  say  that. 

Mr.  ISAACS.— That  is  the  effect  of  it. 

Mr.  Wise. — Not  at  all. 

Mr.  ISAACS. — I  will  show  how,  and  I 
wrill  refer  to  an  argument  which  was  used 
by  the  Right  Hon.  Sir  Edward  Braddon. 
He  says  this  proposed  amendment  has 
not  the  merit  of  urgency.  Let  us  look 
matters  in  the  face.  Suppose,  as  has 
actually  happened  in  America — this  is 
not  conjectural,  but  an  actual  case — that 
it  should  be  decided  by  our  Supreme 
Court  that  a  law  passed  by  the  Parlia- 
ment that  taxation  for  federal  purposes 
was  unauthorized  by  the  Constitution 
by  reason  of  any  provision  in  it,  that 
it  was  not  uniform  for  instance,  giving 
a  definition  of  "  uniform  "  that  we  did  not 
anticipate,  will  Sir  Edward  Braddon  tell  me 
that  if  there  were  two  parties  in  the  state, 
one  House  wanting  the  Constitution  to 
remain  as   it  wras,    and  the  other   House 


758 


Commonwealth  of 


[9  Feb.,  1898.] 


Australia  Bill. 


wishing    an    alteration,    that     it    should 

never  go  to  the  people?  Does  Sir  Edward 
Braddon  say  that? 

Sir  Edward  Braddon. — It  would  not 
if  we  did  our  business  properly ;  there 
would  be  no  occasion  for  it. 

Mr.  ISAACS. — However  well  we  may  do 
our  business,  it  is  still  open  to  a  judicial 
interpretation,  and  the  greatest  urgency 
may  arise,  as  has  happened  in  America. 
In  fact,  matters  of  greater  urgency  may 
occur  in  the  amendment  of  the  Constitu- 
tion than  in  ordinary  federal  legislation. 
Therefore,  that  seems  to  me  to  be  an 
answer  to  the  argument.  Mr.  Wise  tells 
us  that  we  cannot  have  any  dead-lock.  I 
hold  in  my  hand  a  paper,  for  which  I  am 
indebted  to  a  gentleman  connected  with 
the  press,  and  to  which  I  wish  to  call  atten- 
tion. It  is  The  Speaker  of  January,  1898. 
Writing  on  the  question  of  Australian 
federation,  Professor  Goldwin  Smith  writes 
from  Toronto  to  the  editor.     He 


The  framing  of  a  Constitution  for  a  nation 
with  a  federal  structure  also  presents  great 
difficulties,  as  the  Australians  have  found.  If 
you  have  two  elective  Chambers  with  co- 
ordinate powers,  you  run  the  risk  of  a  dead- 
lock such  as  they  have  had  at  Washington.  The 
nominee  Senate  of  Canada  has  no  real  power. 

There  we  have  a  man  quite  outside  our 
sphere  of  controversy.  He  is  perfectly 
unprejudiced  with  regard  to  Australia. 
He  has  no  party  feeling  with  regard  to 
us,  and  he  gives  us  a  warning  as  to  this 
matter  of  dead-locks.  On  this  question 
the  Senate,  of  course,  has  co-ordinate 
powers. 

Mr.  Glynn. — Another  theorist,  Bagehot, 
said  the  same  thing  40  years  ago. 

Mr.  ISAACS.— Then  the  honorable  and 
learned  member  (Mr.  O'Connor)  said — and 
I  quite  agree  with  him  so  far — that  the 
referendum  ought  to  be  used  only  under 
extraordinary  circumstances.  I  agree  with 
that,  and  the  proposal  is  that  it  shall  only  be 
so  used.  I  care  not  what  details  you  insert 
within  the  bounds  of  reason,  so  that  you 
may  make  that  appeal  as  difficult  as  cir- 
cumstances warrant.  But  when  you  say 
[Mr.  Isaacs. 


in  one  breath  that  it  should  only  be  used 
under  extraordinary  circumstances,  and 
then  in  the  next  breath  say  "  I  am  going 
to  exclude  it  altogether  from  the  Consti- 
tution," it  is  quite  another  matter. 

Mr.  O'Connor. — It  is  not  excluded 
altogether. 

Mr.  ISAACS. — It  is  in  this  respect. 

Mr.  O'Connor. — It  is  the  process  that 
comes  on  after  the  Houses  have  deter- 
mined. 

Mr.  ISAACS. — No  ;  with  great  respect 
to  Mr.  O'Connor,  it  is,  as  I  explained  before, 
simply  a  ratification.  Nothing  but  a  ratifi- 
cation. But  what  I  want  to  provide  against 
are  quarrels,  prolonged  and  sustained  dis- 
putes and  controversies,  between  the  two 
Houses.  The  struggle  always  is,  we  have 
been  told  on  high  authority,  to  make  the 
national  law  conform  with  the  national 
will.  How  can  we  do  that  if  we  erect 
the  two  Chambers  of  Legislature,  which 
ought  to  be  our  servants,  into  our 
masters?  Really  the  fight  here  to-day 
has  been  simply  this.  That  we  have 
taken  Parliament,  an  institution  of  repre- 
sentative government,  to  be  "  the  be-all 
and  the  end- all"  of  this  Constitution, 
while  we  relegate  to  an  inferior  position  the 
rights  and  wishes  of  the  people  behind  it. 
One  of  my  honorable  friends  said  that 
parliamentary  government  had  been  a 
matter  of  centuries.  We  know  perfectly 
well  that  it  is  not  so — that  it  was  only 
after  the  Revolution  of  1688  that 
the  power  of  the  Crown  was  transferred 
to  the  Parliament.  It  was  only  in  the 
beginning  of  the  eighteenth  century  that 
Parliament  became  the  master,  and  in 
England  Parliament  remained  the  master 
until  1832.  Since  then  there  has  been 
a  gradual  but  a  sure  shifting  of  power 
from  the  Parliament  to  the  people,  and 
it  was  well  said  in  the  House  of  Com- 
mons some  years  ago  that  the  people 
were  getting  tired  of  the  deluge  of  de- 
bate, and  were  looking  forward  to  the 
consultation  of  the  constituencies.  This 
is   a   tendency  which   we    cannot    resist. 
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Every  day  we  see  the  right  of  the 
people  to  be  consulted  upon  their  own 
affairs  becoming  more  and  more  acknow- 
ledged. Who  will  stand  here  or  anywhere 
and  deny  that  right  1  My  honorable 
friends  who  take  up  the  position  that 
the  Federal  Parliament  is  to  be  all- 
powerful,  that  the  end  and  reason  of  the 
Constitution  is  to  erect  a  representative 
body  of  that  kind,  are,  I  think,  standing 
in  the  way  of  the  development  of  the 
people.  I  agree  that  the  Constitution 
ought  to  be  stable,  but  I  deny  that  we 
should  sacrifice  the  national  energy  to  its 
stability.  While  it  is  a  very  great  thing 
that  the  Constitution  should  not  be  rudely 
touched  or  hastily  altered,  we  must  admit, 
if  we  are  fair  to  our  consciences  and  to 
ourselves,  that,  after  all,  the  Constitution 
is  being  made  for  the  people,  not  the 
people  for  the  Constitution,  and  we  ought 
not  to  hesitate  when  we  are  asked  to  pro- 
vide a  means  of  outlet  for  angry  feeling,  or 
to  insure  that  the  political  development  of 
the  Commonwealth  shall  keep  pace  with 
the  social  and  commercial  development  of 
the  people.  We  should  not  be  afraid,  as  a 
learned  writer  has  said,  to  tear  a  parchment 
more  or  less  in  the  interests  of  the  people. 
I  am  sorry  that  the  amendment  should  have 
been  resisted.  If  it  had  been  accepted  we 
should  have  been  in  a  better  position  to  go 
to  the  people,  and,  notwithstanding  the 
difficulties  contained  in  it,  ask  their 
acceptance  of  the  Constitution  with  all  our 
heart  and  soul.  If  the  amendment  is 
rejected  we  shall  be  compelled  to  fight  upon 
many  matters  which  we  could  otherwise 
have  afforded  to  have  let  go  untouched. 
In  reply  to  the  honorable  member  (Mr. 
Howe),  who  spoke  about  there  being  an 
intention  on  the  part  of  honorable  mem- 
bers to  go  for  proportional  representation, 
I  say  that  I  have  from  the  first  fought 
very  hard  to  obtain  equal  representation 
in  the  Senate,  in  order  to  secure  the 
adhesion  of  the  smaller  colonies,  but  I  have 
fought  for  it  as  a  concession  to  them, 
and  I  have  no  hesitation  in  saying  that 
up  to  the  present  time  no  corresponding 


concession  has  been  offered  by  honorable 
members  representing  the  smaller  states. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  think  the  time  has  arrived 
when  we  should  come  to  a  decision  upon 
this  matter.  We  have  spent  the  whole  day 
in  discussing  it,  and  the  honorable  and 
learned  member  has  given  us  two  excellent 
speeches  in  support  of  the  views  he  enter- 
tains, although  he  must  acknowledge  that 
the  large  majority  of  honorable  members 
are  not  in  accord  with  him.  Seeing  that 
this  is  the  case,  I  think  the  debate  has 
been  unduly  prolonged.  If  every  hon- 
orable member  who  found  himself  in  a 
hopeless  minority  were  to  persist  in  argu- 
ing his  case  at  great  length,  instead  of 
being  here  a  week  or  two  we  should  be 
here  for  several  months. 

Mr  Higgins.  —  The  right  honorable 
member  forgets  that  he  is  at  present  in 
Melbourne,  not  in  West  Australia. 

Sir  JOHN  FORREST.— We  are  accus- 
tomed to  the  cry  that  if  the  amendment 
were  passed  it  would  greatly  assist  some 
honorable  members  in  their  advocacy  of  the 
adoption  of  the  Constitution,  but  on  the 
other  hand  it  might  have  the  reverse  result 
in  regard  to  other  honorable  members. 
We  cannot  get  away  from  this  fact,  that 
in  the  Constitution  under  which  we  live, 
of  which  the  great  British  Constitution 
is  the  prototype,  there  is  no  provision 
against  disagreements  of  the  two  branches 
of  the  Legislature,  and  we  have  not 
found  that  the  people  require  all  this 
machinery  for  the  prevention  of  dead- 
locks, but  which  I  think  would  rather 
encourage  dead-locks.  We  have  found  that 
they  are  quite  content  to  rely  upon  the 
good  faith,  the  good  feeling,  and  the  sense 
of  fair  play  which  exists  in  all  British  com- 
munities. The  object  of  the  proposal  of 
the  honorable  and  learned  member  is  to 
enable  the  popular  House,  as  it  is  called, 
to  override  the  Senate.  If  I  were  inclined 
to  be  frivolous,  which  I  never  am,  I  should 
suggest  to  him  that  whenever  a  dif- 
ference occurred  between  the  two  Houses 
the   dispute    might   be    referred    to    the 
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decision  of  the  press  of  the  country,  or  to 
the  Ministerial  organ. 

Mr.  Reid. — Which  is  the  Ministerial 
organ  in  Victoria  1 

Sir  JOHN  FORREST.— I  do  not  know. 
I  hope  that  we  may  now  come  to  a  divi- 
sion, seeing  that  there  is  no  chance  of  the 
proposal  being  carried. 

Mr.  REID  (New  South  Wales).  — I 
thoroughly  agree  with  my  right  honor- 
able friend  that,  as  a  general  rule,  this 
is  not  the  place  for  long  speeches. 
I  spoke  very  briefly  upon  this  pro- 
posal this  morning,  and  I  am  going  to 
speak  very  briefly  upon  it  again  now. 
I  wish  to  point  out  to  my  right  honorable 
friend  and  to  other  honorable  members  that, 
whatever  our  individual  opinions  may  be 
in  regard  to  the  proposal,  the  Attorney- 
General  of  Victoria,  in  showing  the  earnest- 
ness which  he  has  displayed  in  regard  to 
it,  has  really  only  shown  the  zeal  which 
he  feels  for  the  success  of  the  federal 
enterprise.  Every  member  of  the  Conven- 
tion takes  credit  for  a  desire  to  promote 
the  success  of  federation,  and  surely  the 
best  way  of  doing  this  is  to  make  an 
earnest  endeavour  to  frame  a  Constitution 
which  will  recommend  itself  to  the  great 
body  of  the  people  of  Australia.  Although 
the  right  honorable  member  (Sir  Edward 
Braddon)  speaks  with  great  authority  for 
Tasmania,  he  must  recollect  that  the 
inhabitants  of  Tasmania,  however  intelli- 
gent they  may  be,  will  form  but  a  small 
part  of  the  people  of  the  future  Common- 
wealth. 

Sir  Edward  Braddon. — I  did  not  speak 
for  the  people  of  Tasmania  only. 

Mr.  REID. — Nothing  convinces  me  more 
of  the  fact  that  those  who  are  looked  upon 
as  the  advocates  of  the  rights  of  the  states 
feel  that  they  have  obtained  a  remarkably 
good  bargain,  than  do  their  persistent  at- 
tempts to  throw  every  obstacle  in  the  way 
of  securing  the  genuine  expression  of 
public  opinion  in  the  future. 

Sir  John  Forrest. — That  is  not  fair. 

Mr.  REID. — As  an  observer  of  our  pro- 
ceedings, I  feel  that  it  is  my  duty  to  make 
[Sir  John  Forrest. 


these  remarks,  but  I  admit  that  every  hon- 
orable member,  even  if  he  advocates  what 
I  conceive  to  be  extremely  illiberal  views, 
is  only  striving  for  that  which  he  beli 
to  be  for  the  benefit  of  the  whole  Common- 
wealth. We  must  all  feel  that,  however 
greatly  our  ideas  on  these  matters  differ, 
it  is  quite  possible  that  those  who  differ 
from  us  have  thoroughly  sincere  motives 
and  designs. 

Mr.  Lyne. — But  did  not  you  support 
equal  state  rights  1 

Mr.  REID. — Exactly.  I  supported  equal 
state  rights  in  the  interests  of  federation, 
because  I  felt  that  on  no  other  basis  was 
federation  possible.  And  having,  I  won't  say 
granted  that  concession,  for  I  admit  that 
equal  state  rights  in  the  Senate  is,  as  far 
as  Ave  have  gone,  one  of  the  first  principles 
of  the  federal  enterprise,  and  therefore, 
without  any  grumbling,  I  have  accepted 
that  principle,  and  I  have  never  sought  to 
question  it ;  but  having  done  that,  I  am 
concerned  to  find  that  when  a  proposal  is 
made  which  gives  the  Senate  absolutely 
equal  rights  with  the  House  of  Representa- 
tives, and  which  gives  the  House  of  Re- 
presentatives only  the  same  privileges 
which  the  Senate  will  enjoy,  I  am  very 
sorry  that,  there  being  a  public  opinion 
to  which  I  have  to  appeal 

Mr.  Symon. — The  general  election. 

Mr.  REID. — Other  Premiers  are  in  a 
happier  position,  I  have  no  doubt,  but 
in  New  South  Wales  there  is  such  a 
thing  as  public  opinion,  and  there  are 
absolutely  methods  of  making  that  public 
opinion  felt  in  that  colony.  That  being 
the  case,  I  am  very  anxious  indeed  to 
make  this  Constitution  of  such  a  shape 
that  the  great  body  of  the  people  through- 
out Australia  will  feel — "  Well,  if  this  Con- 
stitution is  in  some  respect  or  other  wrong, 
there  is  some  feasible  method  of  bringing 
it  right."  Surely  that  would  recommend 
the  Constitution  to  the  intelligent  men  in 
any  colony. 

Sir  John  Forrest. — So  there  is. 

Mr.  REID. — I  desire  to  point  out  to  my 
right  honorable  friend  that  it  will  not  do 
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to  make  the  observation  which  one  honor- 
able member  made  to  Mr.  Isaacs  at  the 
tal  >le  a  little  while  ago— that  the  people, 
if  they  want  to  change  the  Constitution, 
can  send  representatives  to  the  Federal 
ParliameDt  to  bring  the  change  about. 
That  position  is  given  up  in  this  Constitu- 
tion. Supposing  the  people  sent  such  re- 
presentatives in,  and  both  Houses  agreed  to 
a  Bill,  that  does  not  amend  the  Constitution. 
There  is  another  process,  that  of  referring  it 
to  the  people  of  the  colonies.  Now,  take 
the  case  of  a  difference  between  the  two 
Houses.  We  have  not  left  it  in  the  good 
old-fashioned  style  in  which  they  could 
wrangle,  like  Kilkenny  cats,  until  there 
was  nothing  of  them  left  ;  we  have  not 
got  things  in  that  sound  constitutional 
position  in  this  Constitution.  We  have 
provided  that  when  that  deplorable  state 
of  things  occurs,  if  it  ever  does  occur,  the 
two  Houses  shall  do  a  very  undignified 
thing,  at  all  events,  as  regards  the  Upper 
House,  namely  sit  together,  the  Upper 
House  with  the  Lower  House,  and  consider 
their  differences.  That  is  in  this  Constitu- 
tion. It  is  not  left  to  the  good  old  con- 
stitutional method  of  fighting  it  out  at 
the  polls.  So  that  our  Constitution,  as 
we  have  it  at  present,  has  departed  from 
those  ancient  land-marks  which,  accord- 
ing to  some,  were  divinely  planted, 
and  ought  to  endure  for  ever.  Now, 
unfortunately  for  that  idea,  the  intelli- 
gence of  humanity  is  growing,  in  spite  of 
some  opinions  and  of  some  examples  to 
the  contrary,  and  the  feelings  of  the 
people  are  becoming  a  little  stronger,  and 
their  intelligence  a  little  keener.  They 
have  come  to  see  that  often,  after  the 
most  admirably  balanced  parliamentary 
machine  has  been  constructed,  it  breaks 
down  in  vital  points  at  critical  moments 
in  such  a  way  that  the  will  of  those,  for 
the  expression  of  whose  will  this  machine 
was  constructed,  have  no  earthly  chance  of 
being  heard.  Now,  the  people  are  awaken- 
ing to  this  old  delightful  state  of  things, 
and  see  that  it  is  a  mere  mockery  of 
intelligent  men  to  talk  of  giving  them  a 


free  Constitution,  when,  by  other  parlia- 
mentary institutions,  you  range  a  thousand 
obstacles  in  the  way  of  their  object  being- 
attained.  And  whilst  I  have  gone  great 
lengths  in  my  desire  to  see  this  great 
enterprise  successful,  day  after  day  I  feel 
myself — and  I  wish  to  speak  with  the 
utmost  frankness  —  in  an  atmosphere 
which  is  absolutely  foreign  to  the  feelings 
of  the  great  majority  of  the  people  of 
Australia,  as  far  as  I  know  them. 

Mr.  Dobson. — No. 

Mr.  REID. — Oh,  I  have  no  doubt  I  am 
wrcng — the  honorable  member  for  Tas- 
mania has  spoken.  At  the  same  time,  I 
wish  respectfully  to  state  that  this  pro- 
posal is  a  crucial  test  in  my  estimation, 
because  it  is  put  forward  in  the  most 
reasonable  form,  it  is  put  forward  in  a 
form  in  which  the  States  House,  as  repre- 
sentative of  the  majority  of  the  states,  is 
given  an  opportunity  of  testing  state 
interests  which  may  be  affected  in  the 
proposed  amendment  of  the  Constitution. 
It  gives  the  states  power,  and  state  in- 
terests a  chance  of  appealing  for  an 
amendment  of  the  Constitution  straight 
from  the  Senate  to  the  people,  and  yet, 
because  of  this  unconquerable  fear  of  free 
atmosphere  being  let  into  politics,  this 
unconquerable  aversion  to  allowing  the 
will  of  those  in  whose  name  we  legislate 
to  be  put  on  the  statute-book 

Several  Honorable  Members. — No,  no. 

Mr.  Isaacs. — That  is  at  the  bottom  of  it. 

Mr.  REID. — I  do  not  wonder  at  the 
ejaculations  which  are  evoked  by  such  a 
phrase  as  "  the  will  of  the  people,"  and 
yet,  in  solemn  truth,  every  line  of  every 
law  we  have  got  in  this  country  is  written 
on  the  statute-book  in  and  by  the  autho- 
rity of  the  people  of  this  country.  And, 
although  that  is  a  basic  principle  of  our 
Constitution,  we  find  that,  on  this  occasion, 
when  an  honorable  member  seeks  to  give 
even  the  States  House  a  right  to  pass  by 
the  House  of  Representatives  and  go 
straight  to  the  people  of  the  states,  as 
well  as    of   the   nation,   under  conditions 
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which  prevent  a  change  in  the  Constitu- 
tion, unless  a  majority  of  the  states  agree 

to  it,  objection  is  raised  to  the  adoption 
of  that  course.    Now,  I  admit,  considering 

the  structure  of  this  Constitution  which 
permits  of  this  reference  to  the  people, 
and  which  com  pels  a  reference  to  the 
people,  that  if  there  were  no  provision 
in  this  clause  that  there  should  be  a 
reference  to  the  people,  a  very  serious 
question  would  concurrently  arise,  one 
of  vital  principle,  a  vital  issue  between 
the  referendum  and  party  government, 
or  what  some  think  proper,  constitu- 
tional government.  If  that  question 
arose,  I  confess  I  should  have  much 
greater  respect  from  those  who  differ  from 
me,  but  under  this  particular  clause  that 
question  does  not  arise,  because  the  prin- 
ciple of  the  referendum  is  already  there, 
because  the  thing  must  go  to  the  people 
on  the  clause  as  it  at  present  stands. 
Now,  since  that  is  so — since  a  law  amend- 
ing the  Constitution  can  only  come  into 
force  after  reference  to  the  people,  and 
if  there  is  a  national  majority,  and  a 
majority  of  the  states — since  that  is 
the  ultimate  appeal  and  the  safeguard 
provided  against  unfair  or  hasty  legisla- 
tion, I  say  that  there  never  was  a  more 
legitimate  opportunity  for  members  of 
this  Convention  who  do  not  believe  in  the 
referendum  at  all,  but  who  see  it  here  in 

this  clause 

Sir  John  Forrest. — We  have  given  it 


you 


that  is  how  it  comes  to  be  in  the 


clause. 

Mr.  REID. — My  right  honorable  friend 
is  a  man  whom  we  all  love,  but  we  find 
that  it  goes  very  little  further.  I  did 
not  find  my  right  honorable  friend  sup- 
porting me  to  a  finish,  as  I  had  hoped  he 
would  do,  the  other  day. 

Sir  John  Forrest. — Yes,  we  do. 

Mr.  REID. — I  had  always,  as  the  right 
honorable  member  knows,  a  very  great 
admiration  for  him,  and  one  of  his 
greatest  merits  is  the  fact  that  he  does 
respect  the  time  of  the  Convention.  I 
feel  that  I  owe  it  to  him,  having  shown 
[Mr.  Reid. 


me  such  an  excellent  example,  not  to  pro- 
long  nay  remarks  any  further.  I  am  glad 
that  inv  remarks  have  been  so  pungent 
that  my  friends  who  differ  from  me  will  !><• 
pleased  to  see  me  resume  my  Beat.  Putting 
aside  that  vital  question,  which  I  admit  is 
a  most  arguable  one,  about  the  introduc- 
tion of  the  referendum,  seeing  that  it  is 
there,  I  will  ask  the  Convention  to  give, 
under  proper  safeguards,  after  passing  the 
proposal  in  two  consecutive  sessions,  this 
right  to  either  House;  and  one  of  my 
strongest  reasons  for  asking  this  is  that 
the  mere  expense  of  that  provision  in 
this  Constitution  may  prevent  almost 
the  beginning  of  a  bad  feeling  between 
the  two  Houses — almost  the  beginning  of 
those  evils  which  spring  from  a  personal 
collision  between  these  two  great  legisla- 
tive powers  in  the  state.  Each  would  feel 
under  a  great  responsibility  in  connexion 
with  an  amendment  of  the  Constitution, 
and,  under  these  circumstances,  I  do  not 
see  a  better  chance  for  liberalizing  the 
Constitution  in  a  fair  way  in  harmony 
with  the  lines  you  have  laid  down  than  I 
see  in  this  amendment. 

Mr.  WISE  (New  South  Wales).— I  had 
intended  to  give  a  silent  vote  against  this 
proposal,  because  I  had  thought  that  it 
was  one  on  which  we  might  all  vote, 
having  regard  only  to  its  merits  and  to  its 
place  in  the  Federal  Constitution.  But 
some  of  the  speeches  have  convinced  me 
that  a  silent  vote  against  the  proposal  is 
very  liable  to  be  misunderstood.  Some  of 
the  speeches  have  sounded  like  echoes 
from  the  dead  controversies  in  almost  pre- 
historic days  in  this  colony,  others  have 
sounded  as  if  they  were  indications  of 
what  we  are  told  are  going  to  be  coming 
events  elsewhere. 

Mr.  Howe. — Next  June. 

Mr.  WISE. — I  shall  treat  the  proposal  as 
a  question  regarding  the  Constitution  only. 
I  shall  refer  only  to  those  arguments 
which  have  a  direct  application  to  federal 
matters,  and  omit  to  pay  any  attention  to 
arguments  of  a  more  local  application. 
There   is   no   question   whatever   in   this 
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amendment  as  to  the  acceptance  or  the 
rejection  of  the  referendum.  The  clause 
as  it  stands,  for  which  we  will  be  voting  if 
we  reject  this  amendment,  is  an  affirmance 
of  the  principle  that  the  people  have  the 
right,  by  a  direct  vote,  to  determine  what 
shall  be  the  limits  of  representative  go- 
vernment under  the  Constitution.  They 
are  the  only  persons  who  can  say  under 
what  Constitution  they  will  live. 

Mr.  Isaacs. — If  they  are  permitted. 

Mr.  WISE. — But  in  another  part  of  this 
Constitution  we  have  provided  —  and  I 
fancy  that  the  determination  has  met 
with  universal  approval  throughout  the 
continent — that  the  Constitution  which  is 
to  be  submitted  for  acceptance  or  rejection 
shall  be  one  based  on  what  we  understand 
is  the  theory  of  responsible  government. 
All  that  the  people  are  asked  to  say 
is  will  they  have  the  Constitution  so 
framed,  or  will  they  reject  it?  If  they 
accept  it,  as  we  hope  they  will  do  by  their 
vote  during  the  next  two  months,  we  are 
in  this  position — we  have  started  a  form 
of  government  that  we  believe  to  be  the 
best,  a  form  that  we  understand,  a  form 
that  the  people  of  Australia  have  accepted, 
and  we  say — "If  you  want  to  make 
any  alterations  in  the  Constitution  so 
accepted,  you  shall  make  those  altera- 
tions in  a  Avay  which  is  not  inconsis- 
tent with  the  fundamental  principles  of 
that  Constitution,  namely,  responsible 
government  and  Ministerial  responsibility. 
How  can  it  possibly  be  said  that  this 
amendment  offers  a  crucial  test  whether 
a  man  is  a  liberal  or  not  1  How  is  it 
possible,  except  by  the  grossest  abuse  of 
language,  to  say  that  those  who  are 
opposing  the  amendment  are  guided  by 
an  unconquerable  fear  of  the  free  at- 
mosphere of  discussion  ? 

Mr.  Symon. — A  most  unworthy  obser- 
vation to  make. 

Mr.  WISE. — Let  us  see  what  it. means. 
If  the  amendment  is  not  carried,  what  will 
happen  in  the  eventuality  feared  by  my 
learned  friend  (Mr.  Isaacs)  1  Suppose  an 
amendment  of  the  Constitution  is  proposed 


in  one  House  and  does  not  receive  the 
necessary  support  in  the  other  House  1  If 
the  amendment  is  one  of  importance,  can 
we  understand  any  Ministers,  at  least  Min- 
isters who  appreciate  the  doctrine  of  Min- 
isterial responsibility,  refusing  to  submit 
such  an  important  question  as  an  amend- 
ment of  the  Constitution  to  the  direct 
issue  of  a  general  election  1  If  they  decline 
to  accept  the  duty  cast  upon  them,  they 
will  be  unworthy  of  their  positions,  and  if 
the  result  of  the  election  is  that  the  mem- 
bers who  are  returned  to  the  Senate  or 
to  the  House  of  Representatives,  which- 
ever it  may  be,  still  adhere  to  their 
opinions  and  are  against  the  amendment — 
what  does  that  prove  ?  It  proves  clearly 
one  thing  only,  namely,  that  the  people  are 
so  indifferent  to  the  proposed  change  in  the 
fundamental  instrument  of  government  that 
they  do  not  care  to  insist  tLat  the  mem- 
bers they  returned  shall  vote  one  wray  or 
the  other  on  it.  Now,  if  they  are  as  in- 
different as  that,  what  idle  words  we  have 
heard  from  various  quarters  in  this  cham- 
ber, that  by  insisting  that  there  shall  be  a 
parliamentary  determination  on  a  proposed 
amendment  before  there  is  a  direct  vote 
we  are  putting  an  obstacle  to  the  direct 
expression  of  the  will  of  the  people.  How 
would  this  really  work  out  in  practice  1 
I  cannot  imagine  any  Ministry — depending, 
as  a  responsible  government  must  depend, 
on  the  support  of  the  House  of  Represen- 
tatives— allowing  an  amendment  of  the 
Constitution  to  be  nfoved  in  the  House 
of  Representatives  of  which  they  do  not 
approve;  but  if  such  an  amendment  is 
moved  and  carried  through  that  House 
by  the  necessary  majority,  and  thrown 
out  in  the  Senate,  then  the  Ministry, 
unless  Ministers  are  going  to  alter  very 
much  in  their  high  notions  of  self-respect 
and  personal  honour,  wrould  insist  on  the 
opinion  of  the  constituents  of  both  the 
Senate  and  the  House  of  Representatives 
being  taken. 

Mr.  Reid.— May  I  ask  you - 

Mr.  WISE. — I  will  put  another  case 
you. 
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Mr.  Reid. — May  I  ask  you- 


Mr.  WISE. — I  want  to  put  this  case  to 
the  honorable  member,  and  I  will  answer 
the  question  when  the  cases  have  been 
stated.  Although  the  words  have  not 
been  spoken,  there  has  no  doubt  been  a 
covert  idea  on  the  part  of  many  who 
have  spoken  in  favour  of  the  amend- 
ment that  it  will  be  a  popular  idea 
to  put  a  safeguard  in  the  Constitution 
that  the  Senate  is  somehow  to  be  humili- 
ated. Now,  supposing  the  Senate  pro- 
poses to  amend  the  Constitution,  and  to 
amend  it  in  a  way  that  the  Ministry,  which 
commands  the  support  of  the  majority  of 
the  House  of  RejDresentatives,  disapproves 
of,  and  supposing  the  amendment  is 
carried,  what  is  the  result  %  It  is  that 
this  unpopular  undemocratic  Senate,  this 
assembly  of  rich  men,  has  an  instrument 
put  into  its  hands  to  require  the  Trea- 
surer, when  it  pleases,  to  spend  £50,000 
at  least  in  getting  a  referendum,  to  decide 
whether  the  Constitution  is  or  is  not  to  be 
amended,  in  a  matter  in  which  it  may 
have  a  hopeless  chance  of  carrying  its 
views. 

Mr.  Isaacs. — If  they  have  a  hopeless 
chance  of  carrying  their  views,  will  they 
ask  it  ? 

Mr.  WISE.— I  do  not  believe  that  it  will 
ever  be  used  one  way  or  the  other.  I  think 
that  the  whole  amendment  is  one  of  the 
most  trivial  importance.  It  has  only  been 
raised  into  fictitious  importance  because 
the  discussion  has  not  ranged  directly 
round  the  amendment,  but  irrelevant 
matters  relating  to  past  as  Avell  as  future 
history  have  been  introduced. 

Mr.  Reid. — Is  it  intended  finally  to 
leave  in  the  Constitution  that  the  Senate 
shall  be  dissolved  1 

Mr.  WISE. — At  present  it  is.  If  the 
Senate  is  not  to  be  dissolved,  if  the  power 
to  dissolve  the  Senate  is  to  be  struck  out, 
I  shall  take  a  different  attitude  with 
regard  to  this  question. 

Mr.  Retd. — My  position  is  based  upon 
the  view  that  the  Senate  should  not  be  dis- 
solved. I  spoke  entirely  in  that  direction. 
[Mr.   Wise. 


If  the  Senate  is  to  be  dissolved,  a  con- 
siderable alteration  would  be  made  in 
my  view. 

Mr.  WISE.— My  faith  in  the  right  hon- 
orable gentleman's  democratic  sympathic  8 
is  l>eginning  to  be  weakened  when  I  find 
him  opposed  to  the  dissolution  of  the 
Senate.  I  expected  that  I  should  find 
him  solid  on  that  point  at  least.  How- 
ever, I  wish  to  make  quite  clear  that  my 
observations  are  based  upon  the  assump- 
tion that  the  Constitution  in  that  respect 
is  to  remain  as  it  is  printed  to-day,  that  is 
to  say,  that  the  Ministry  of  the  day  shall 
have  power  to  dissolve  both  the  Senate 
and  the  House  of  Representatives.  But  1 
want  to  point  out  that,  if  this  is  carried, 
it  will  place  it  in  the  power  of  either  House 
— whichever  House  was  opposed  to  the 
Ministry  of  the  day,  which  would  pro- 
bably be  the  Senate,  because  we  can- 
not suppose  for  an  instant  that  the 
Ministry  would  remain  in  power  if  the 
House  of  Representatives  were  opposed  to 
it — to  pass  a  resolution  for  the  purpose  of 
amending  the  Constitution,  and  that  would 
compel  the  Government  to  go  to  the  extent 
of  squandering  public,  money  for  the 
purpose  of  having  a  referendum  upon  the 
subject. 

Mr.  Isaacs. — If  the  honorable  member's 
view  is  that  both  Houses  represent  the 
people  alike,  why  should  he  assume  that 
one  House  will  oppose  the  Ministry  and 
the  other  will  not  1 

Mr.  WISE. — Because  there  may  be 
differences  upon  other  matters  than 
amendments  of  the  Constitution — upon 
matters  of  local  politics,  for  instance. 

Mr.  Barton. — If  both  Houses  are  likely 
to  be  in  favour  of  the  Ministry,  why  does 
Mr.  Isaacs  anticipate  so  much  disagree- 
ment? 

Mr.  Isaacs. — Ido  not  assume  they  will  be. 

Mr.  WISE. — What  does  the  amendment 
give  us  if  it  be  carried  ?  I  want  to  point 
out  what  a  trivial  matter  it  is  supposing 
it  were  lost.  What  is  the  meaning  of  it  ? 
The  only  result  if  it  were  lost  would  be 
that  there  would  be  a  delay  of  about  six 
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months  before  the  amendment  of  the  Con- 
stitution could  be  made;  and  the  question 
is  whether  we  should  allow  the  referendum 
to  be  taken  before  we  have  ascertained 
whether  the  people  feel  that  strongly  on  it 
as  to  bring  both  Houses  into  harmony,  or 
whether  we  should  insist  upon  having  a 
referendum  at  the  first  outbreak  of  hostili- 
ties, before  making  any  attempt  to  adjust 
those  difficulties. 

Mr.  Isaacs. — No  one  has  suggested  that. 

Mr.  WISE. — I  have  listened  with  great 
attention  to  the  speech  of  the  Attorney- 
General  for  Victoria,  who  is  always  very 
lucid,  and  I  gathered  that  the  proposal  is 
that  if  one  House  proposes  to  amend  the 
Constitution  and  the  other  does  not  agree, 
there  is  to  be  a  referendum. 

Mr.  Isaacs. — At  some  stage. 

Mr.  WISE. — At  once. 

Mr.  Isaacs. — No  ;  no  one  has  suggested 
that. 

Mr.  Gordon. — There  is  no  qualification 
in  the  amendment  as  it  stands. 

Mr.  WISE.— What  is  the  referendum  ? 
If  the  two  Houses  do  not  agree  the 
referendum  is  a  dissolution,  and  if  the 
people  are  so  united  they  would  return 
members  to  make  the  amendment  desired ; 
and  if  they  will  not  return  members  to 
make  the  amendment  which  is  proposed,  it 
is  clear  that  such  a  fundamental  instru- 
ment as  the  Constitution  should  not  be 
amended.  I  am  in  favour  of  having  a 
referendum  provided  for  in  the  Constitu- 
tion, in  order  that  it  may  be  shown  what 
form  the  Constitution  shall  take,  but  that 
is  the  full  length  to  which  I  would  go  in 
this  direction.  I  am  opposed  to  any 
suggestion  which  will  make  it  possible  for 
the  people  to  exercise  their  will  in  a  manner 
inconsistent  with  the  form  of  government 
which  this  Constitution  is  designed  to 
provide,  that  is  to  say,  constitutional  go- 
vernment. If  I  could  see  any  substantial 
gain  to  be  obtained  by  the  proposal  I 
should  be  glad  to  support  the  honorable 
and  learned  member,  but  I  see  that  the 
only  gain  is  that  the  demand  for  an 
amendment  of  the  Constitution  would  be 


pushed  forward  a  few  weeks.  By  adopting 
this  amendment  we  shall  not  be  obtaining 
a  substantial  reform,  while  wTe  shall,  at 
the  same  time,  be  losing  what  is  a  great 
benefit — the  responsibility  of  the  Ministry 
and  the  responsibility  of  Parliament. 

Question — That  the  word  "  and  "  pro- 
posed to  be  omitted  stand  part  of  the  para- 
graph— put. 

The  committee  divided — 

Ayes       ...  ...  ...     31 

Noes       ...  ...  ...     14 

Majority  against  the  amendment     17 


Abbott,  Sir  J.  P. 
Braddon,  Sir  E.  N. 
Briggs,  H. 
Brown,  N.  J. 
Clarke,  M.  J. 
Crowder,  F.  T. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Fysh,  Sir  P.  O. 
Glynn,  P.  M. 
Grant,  C.  H. 
Hackett,  J.  W. 
Hassell,  A.  Y. 
Henning,  A.  H. 


Ayes. 

Henry,  J. 
C.    Howe,  J.  H. 

Leake,  G. 

Lee  Steere,  Sir  J. 

Lewis,  N.  E. 

McMillan,  W. 

Moore,  W. 

O'Connor,  R.  E. 

Solomon,  V.  L. 

Symon,  J.  H. 

Venn,  H.  W. 

Walker,  J.  T. 

Wise,  B.  R. 

Zeal,  Sir  W.  A. 
Teller. 

Barton,  E. 


Noes. 

Berry,  Sir  G.  Peacock,  A.  J. 

Cockburn,  Dr.  J.  A.  Quick,  Dr.  J. 

Deakin,  A.  Reid,  G.  H. 

Gordon,  J.  H.  Tien  with,  W.  A, 

Higgins,  H.  B.  Turner,  Sir  G. 
Holder,  F.  W. 

Kingston,  C.  C.  Teller. 

Lyne,  W.  J.  Isaacs,  I.  A. 

Question  so  resolved  in  the  affirmative. 

Amendment  suggested  by  the  Legis- 
lative Council  of  New  South  Wales— 

To  omit  the  words — "to  the  electors  quali- 
fied to  vote  for  the  election  of  members  of  the 
House  of  Representatives,  not  less  than  two  nor 
more  than  six  calendar  months  after  the  passage 
through  both  Houses  of  the  proposed  law," 

with  a  view  to  the  substitution  of  the  follow- 
ing :— 

"  to  the  state  Parliament,  in  the  manner 
proper  for  the  passage  of  Bills,  not  less  than 
two  nor  more  than  six  calendar  months  after  the 
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passage  through  both  Houses  of  the  Dominion 
Parliament  of  the  proposed  law.  And  if  a 
majority  of  two-thirds  of  the  members  present 
in  each  House  of  the  state  Legislature  in  each 
state  shall  approve  of  the  proposed  law  it  shall 
be  presented  to  the  Governor-General  for  the 
•Queen's  assent." 

The  amendment  was  negatived. 
Paragraphs  (2)  and  (3)  were  agreed  to. 
Amendment  suggested  by  the  House  of 
Assembly  of  South  Australia — 

To  omit  the  following  words  : — But  until  the 
qualification  of  electors  of  members  of  the  House 
of  Representatives  becomes  uniform  throughout 
the  Commonwealth,  only  one  half  the  votes  for 
and  against  the  proposed  law  shall  be  counted 
in  any  state  in  which  adult  suffrage  prevails. 

The  amendment  was  negatived. 
Paragraph  (4)  was  agreed  to. 

Mr.   HIGGINS  (Victoria).— I  have  an 
amendment    to   move    in   paragraph   (5) 
of   the   clause,    of   which    I    have    given 
notice,  and  it  is  one  that  appears  to  me  to 
be  of  the  very  gravest  importance,  having 
regard  to  the  feeling  that  prevails  on  the 
subject  in  certain   colonies.     If   the  last 
paragraph  is  carried  in  its  present  form, 
there    is  reason    to    fear    that    a    great 
mass    vote    will    be    given    against   the 
Bill,   and   that  is   a   consummation   that 
I    should    very    much    deprecate.      The 
position    is    this :     That    this   last  para- 
graph makes  absolutely  rigid  for  all  time 
the  equal  representation  of  the  states.     I 
do   not    intend,    as    honorable    members 
heard  my  views  both  in  Adelaide  and  in 
Sydney,  to  go  again  into  the   merits  of 
equal  representation.     I  do  not,  as  a  rule, 
like  to  take  up  the  time  of  the  Convention 
with   what   is   a    fruitless    quest.      This 
clause  says  that  there  is  to  be  no  altera- 
tion with  regard  to  equal  representation 
without  the  consent  of  the  state  affected. 
If  there  should  be  seven  states  in  a  Fede- 
ration, and  in  the  course  of  years  it  should 
turn   out  that  six  of  these  states  had  be- 
tween ten  and  twenty  millions  of  people, 
while  the  seventh  had  only  between  ten 
and  twenty  thousand  people,  the  six  states 
could   not  by  any  possibility  or  by  any 

[Mr.  Higr/ins. 


process,  no  matter  how  exhaustive,  make 
a  change  in  the  Constitution.  There 
could  be  no  change,  no  matter  how  unjust 
the  consequences  were,  without  a  revolu- 
tion, and  perhaps  bloodshed,  which  would 
break  the  Constitution.  You  put  too  big 
a  strain  upon  the  Constitution  when  you 
leave  to  the  people  the  alternative  either 
of  revolution  or  of  submission  to  what  tnajr 
be  a  very  grave  injustice.  We  do  not  now 
know  what  will  be  the  conditions.  We  have 
our  minds  fixed  too  much  upon  the  present 
conditions  of  what  people  call  colonies,  but 
what  are  really  simply  map  divisions. 
What  you  call  South  Australia  is  not, 
strictly  speaking,  a  colony.  There  is  ah 
aggregation  of  certain  people  in  the  south, 
there  are  a  few  people  in  the  north,  and 
there  is  a  great  unoccupied  territory 
between. 

Mr.  Symon\— That  is  the  sort  of  argu- 
ment that  proves  that  mind  is  matter  and 
matter  is  mind. 

Mr.  HIGGINS.— I  am  not  gifted  in  meta- 
physics, and  I  do  not  intend  to  pursue  the 
subject  of  matter  and  mind.  We  must  pay 
some  attention  to  the  varying  conditions 
of  this  continent.  There  may  be  a 
tremendous  population  in  parts  where 
iron  and  coal  are  plentiful,  and  where 
factories  are  numerous.  On  the  other 
hand,  when  the  mines  in  a  district  have 
been  worked  out  the  population  may  be 
diverted.  But  no  matter  what  changes 
took  place  we  could  not  alter  this  pro- 
vision in  the  Constitution.  To  put  it  in 
its  simplest  terms,  even  if  New  South 
Wales  had  a  population  of  20,000,000  and 
another  colony  had  a  population  of  only 
twenty  persons,  these  twenty  persons  could 
return  the  same  number  of  senators  as 
New  South  Wales. 

Mr.  McMillan.— Do  you  think  ten 
years  will  make  a  difference  1 

Mr.  HIGGINS.— If  the  honorable  mem- 
ber desires  to  make  it  twenty  years,  I  shall 
not  object,  but  I  want  to  have  nothing 
absolutely  rigid  or  unchangeable  in  the 
Constitution.      From  the  point  of  view  of 
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ethics,  I  cannot  see  what  right  we  have 
in  this  generation  to  dictate  absolutely  as 
to  what  future  generations  shall  do.  In 
England  and  elsewhere  they  are  watching 
what  we  are  doing  with  regard  in  this  Con- 
vention,  but  I  have  here  a  short  extract 
from  the  London  Spectator  of  the  11th 
September  last,  which  shows  how  amazed 
outside  and  independent  critics  are  that 
we  are  repeating  the  anomalies  and  de- 
formities of  the  American  Constitution. 
The  Spectator  says — 

An  able  article  in  the  Westminster  Gazette 
of  Wednesday  shows  that  Australia  is  at  last 
becoming  interested  in  the  federation  question. 
It  is  greatly  to  be  hoped  that  Australia  will 
realize  that  she  can  never  take  the  place  she 
ought  to  have  in  the  empire  unless  she  accepts 
federation.  The  Australian  Commonwealth 
will  be  a  really  great  and  powerful  State.  Our 
only  interest  in  the  matter  is  that  a  Constitu- 
tion should  be  adopted  that  will  be  worthy  of 
Australia's  future.  To  obtain  such  a  Constitu- 
tion Australia  must  be  careful  to  avoid  adopting 
the  principles  which  have  proved  so  harmful  in 
America.  To  begin  with,  and  this  is  the 
absolutely  essential  point,  she  must  not  adopt 
a  Constitution  which  is  practically  unalterable, 
like  that  of  the  United  States.  She  must  not 
put  herself  into  a  strait-waistcoat,  but  into 
an  easy-fitting  jacket,  capable  of  being  altered 
and  let  out  as  occasion  may  demand. 

The  people  of  New  South  Wales  are,  we 
think,  right  in  demanding  that  the  various 
states,  great  and  small,  shall  not  ha\  e  an  equal 
representation  in  the  Senate,  but  one  propor- 
tionate to  population. 

By  that  time  in  September  the  vote  had 
been  taken  in  New  South  Wales,  and  by 
a  majority  of  59  to  4  in  the  Assembly  they 
had  repudiated  equal  representation. 

Would  not  a  reasonable  compromise  be  one 
member  for  each  state,  and,  in  addition,  one 
member  for  each  250,000  or  200,000  inhabitants 
in  the  state? 

That  is  very  like  the  compromise  which 
was    suggested  in  Adelaide,   and  also    in 

Sydney. 

That  a  referendum  to  the  people  of  the  Com- 
monwealth is  the  best  proposal  for  settling 
disagreements  between  the  two  Houses  of  Par- 
liament we  have  no  sort  of  doubt.  If  Australia 
adopts    the     suggestion,    she    will     lead    the 


Anglo-Saxon  world  as  regards  the  solution  of 
this  standing  difficulty  in  all  states  possessed 
of  a  Legislature  with  two  Houses. 

Of  course,  that  is  only  the  opinion  of  an 
anonymous  writer  in  a  newspaper,  but  a 
newspaper  which  has  some  weight. 
Honorable  Members. — Hear,  hear. 
Mr.  HIGGINS.— Quite  so  ;  I  give  my 
honorable  friends  the  full  benefit  of  that. 
It  is  evident  from  a  remark  which  I  hear 
from  the  Right  Hon.  Sir  Edward  Braddon, 
that  he  has  not  followed  the   quotation. 
The   point    I   am   making  is  this  :    That 
the  Constitution  of  the  United  States  in 
this    respect    is    practically    unalterable, 
and    they    deprecate    that.       I    am   not 
dealing    with    equal    representation,    ex 
cept  that    I    read    the  quotation  in  full. 
What   they   object   to  in    the  American 
Constitution  is  that  it  is  practically  un- 
alterable.     For  this  purpose,  I  recognise 
the  decision  of  the   Convention  by  41  to 
5,    and    they   have,    without    any  doubt, 
affirmed  the  principle  that  there  shall  be 
what  is  called   equal  representation,  but 
what  Sir  Henry  Maine  calls  the  most  un- 
equal representation  he  ever  heard  of — 
equal  representation  of  the  states.     I  do 
not  now  at  all  contest  that  decision.     I 
regard  that  as  being  settled  by  this  Con- 
vention finally  as  far  as  we  are  concerned. 
The    Convention  has    shown    irrevocably 
on  two  distinct  occasions  that,  as  far  as 
the    members    of    this    Convention    are 
concerned,  they  will  have  what  is  called 
equal  representation  of  the   states  in  the 
Senate.     But  I  think  that  those  honorable 
members  who  have  voted  against  me  in 
the    matter,    and   against   the   honorable 
member  (Mr.  Lyne)  and  others,  will  also 
recognise  this,  that  that  proportion  of  41 
to  5  is  not  the  proportion  of  public   senti- 
ment in  favour  of   the  provision.      Hon- 
orable   members   will    recognise   that  in 
New  South  Wales  and  in  Victoria,  and,  as 
I  am  beginning   to   find,   also  in   South 
Australia,  there  is  a  growing  feeling  that 
this  is  a  dangerous  provision,  and  there  is 
also   a   growing  feeling   that,  even   if   it 
should  be  tried  for  a  few  years,  it  should 
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not  be  rendered,  like  the  law  of  the  Medea 
and  Persians,  unalterable  under  any  eir- 

cumstanccs,  because  they  feel,  rightly  or 
wrongly,  that  it  goes  against  their  dearesl 
prejudices.     It  conflicts  with  the  accepted 
principle   of    majority    rule.       They    say 
this,  and  they  put  it   in  a  way  which   I 
cannot  get  rid  of:     This  Commonwealth 
has  to  make  laws  which  are  to  operate 
upon  persons,  upon  individuals,  and  which 
are  not  to  operate  upon  states,  and  there- 
fore the  laws  of  the  Commonwealth  ought 
to  be  decided  by  persons,  by  individuals, 
and  not  by  states.  They  say  the  Common- 
wealth has  to  prescribe  rules  for  persons, 
for    individuals,    and    that    therefore    it 
ought  to  be  persons  interested   in   those 
rules  who  ought  to  have   the   only  say. 
They  say — "  Just  as  we  are  not  able  to 
get  an  absolute  consensus  of  persons  and 
individuals  for  any  measure  in  any  country, 
we  must  go  by  a  majority  of  heads."  Well, 
just  as  -we  go  by  a  majority  of  heads  in 
Victoria  for  Victorian  purposes,  we  must 
go  by  a  majority  of  heads  in  Australia  for 
Australian    purposes.       They  also  say — 
"There  will  be  no  real  line  of  cleavage 
between  small  states  and  large  states  as 
such ;    there    will    be   the   old   lines    of 
cleavage  of  conservative  and  liberal  parties 
in  the  large  and  small  states,  and  there- 
fore there  is  no  danger  whatever  of  the 
interests  of  the  small  states  being  subor- 
dinated   to   the    interests    of    the   large 
states."     That  is  what  they  say.     I  will 
assume  for  the  present  that  that  argument 
is  absolutely   wrong.     Still   we    have   to 
deal  with  facts  and  sentiments  that  oper- 
ate in  the  great  masses  of  the  people  of 
Australia,  and  I  ask  those  who  want  federa- 
tion to  join  with  me  in,  to  a  certain  extent, 
conciliating  the  views  of  the  masses  in  Aus- 
tralia.    If  the  principle  of  equal  represen- 
tation is  right,  it  will  appear  all  the  better 
as  time  goes  on.     If  you  believe  that  the 
principle   of   equal  representation  of  the 
states  in  the  Senate  is  a  correct  one,  then 
as  you  gain  experience  the  more  correct 
the  principle  is  the  more  beautiful  and  har- 
monious it  will  appear  as  the  years  go  by. 
[Mr.  Higgins. 


Therefore,  there  is  no  danger  that  equal  re- 
presentation will  be  changed  as  experience 
is  gained.  Of  course  we  know  it  has  been  said 
that  in  America  it  has  been  a  failure.  It 
has  been  thrown  over  in  Canada  and  Ger- 
many we  all  know.  But  still  I  will  assume 
for  the  present,  that  in  our  reverting  to 
the  American  precedent  we  are  doing 
right.  Well,  if  you  are  doing  right,  if  it 
is  correct,  it  will  appear  right  to  men 
twenty  years  hence,  or  even  ten  years. 
hence.  What  I  wish  to  do,  therefore,  is 
to  move — 

That  after  the  word  "But"  the  following 
words  be  inserted:—"  For  a  term  of  ten  years 
from  the  establishment  of  the  Constitution." 

I  would  be  willing  even  to  put  in  the 
word  "twenty"  instead  of  "ten,"  if  by  any 
means  I  could  get  any  conciliatory  com- 
promise. 

Sir  Edward  Braddon. — Put  in  100 
years. 

Mr.  HIGGINS.— I  hope  this  will  be 
treated  with  the  seriousness  which  it 
deserves.  It  is  very  easy  for  Sir  Edward 
Braddon,  coming  from  Tasmania,  a  state 
which  has  what  it  wants  in  this  respect, 
to  speak  scoffingly  of  this  proposal,  but  I 
can  assure  him  that  it  will  be  a  very 
hard  thing  in  New  South  Wales  and 
Victoria,  if  not  in  South  Australia,  to 
persuade  the  masses  of  the  people  to  accejDt 
this  Constitution.  I  can  assure  honorable 
gentlemen  that  assuming  they  will  accejrt 
equal  representation,  it  will  still  be  very 
hard  to  persuade  them  to  accept  equal 
representation  from  which  there  will  be  no 
escape  under  any  circumstances.  What 
I  want  is  not  to  alter  equal  representation, 
not  to  interfere  with  that  principle  as  laid 
down  so  emphatically  by  this  Convention, 
but  I  simply  want  to  give  the  next  gener- 
ations which  follow  us  the  same  liberty  to 
control  the  Constitution  as  we  have  our- 
selves. Why  should  we  say  that  all  wisdom 
for  the  purpose  of  constructive  federation 
is  deposited  in  the  present  generation  1 

Mr.  Reid. — The  idea  is  that  it  was 
deposited  in  some  extinct  generation.    The 
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present   generation   is   all   right   on   this 
]  joint. 

Mr.  H1GGINS.— Why  should  we  assume 
that  the  present  generation  is  wiser  than 
generations  to  come  in  this  matter  1  I  do 
not  believe  in  any  rigid  provision,  even  in 
favour  of  quite  a  contrary  provision. 

Mr.  Holder. — We  do  not  assume  any 
special  wisdom ;  we  regard  this  as  one  of 
the  terms  of  a  compact. 

Mr.  HIGGINS.— Why  should  you  not 
allow  those  who  are  interested  in  the  con- 
tract to  alter  it  1 

Mr.  Holder. — They  may  by  consent  do 
so  at  any  time. 

Mr.  HIGGINS. — No;  they  are  going 
into  the  contract  upon  the  assumption 
that  this  provision  is  only  to  be  altered 
with  the  consent  of  the  states  interested, 
but  you  will-  not  be  able  to  get  that  con 
sent.  I  ask  why  then  should  the  other 
states  be  bound  by  the  Constitution? 
Twenty  years  hence  the  principle  of  equal 
representation  will  have  had  time  to 
reveal  itself  in  all  its  beauty.  From  what 
lias  been  said  this  morning  it  is  perfectly 
clear  that  it  will  be  very  hard  to  change 
the  Constitution.  Suppose  after  twenty 
years  it  is  desired  to  change  the  Constitu- 
tion in  this  respect,  the  consent  of  the 
majority  of  the  people  of  the  Common- 
wealth and  of  the  majority  of  the  states 
must  be  secured.  But  in  the  Senate  you 
may  have  the  representatives  of  South 
Australia,  Tasmania,  and  Western  Aus- 
tralia opposed  to  the  representatives  of 
Victoria  and  Newr  South  Wales. 

Mr.  Gordon. — The  honorable  member 
is  now  prophesying,  but  twenty  years 
hence  South  Australia  may  have  a  larger 
population  than  Victoria. 

Mr.  HIGGINS.— I  do  not  think  a  pro- 
phet ever  speaks  in  the  conditional  mood, 
unless  it  is  Mr.  Wragge.  Practically,  any 
alteration  will  be  impossible,  unless  the 
inconvenience  has  become  so  overwhelm- 
ing that  even  the  smaller  states  see  that 
it  must  no  longer  continue.  It  has 
been  pointed  out  by  the  text- waiters  that 
[49] 


the  principle  of  equal  state  representation 
is  an  anomaly.  I  will  not  urge  that  it 
is  an  anomaly;  I  will  assume  that  it  is 
right.  But  if  it  is  right,  you  may  safely 
leave  the  people  of  the  future  to  look 
after  themselves,  because  you  may  be  sure 
that  they  will  stick  to  it.  It  argues  great 
want  of  confidence  in  the  expediency  of 
the  principle  that  honorable  members 
should  be  afraid  to  leave  it  to  the  judg- 
ment of  future  generations.  I  beg  to 
move — 

That  after  the  word  "But"  (line  24)  the 
words  "for  a  term  of  twenty  years  from  the 
establishment  of  the  Constitution  "  be  inserted. 

Mr.  GORDON  (South  Australia).  —  I 
think  that  the  honorable  member  has 
overlooked  the  saving  possibility  which 
underlies  this  Constitution.  He  forgets 
that  the  breath  which  makes  it — the 
Imperial  Parliament — can  unmake  it. 
If  such  a  ridiculous  state  of  things 
as  the  honorable  member  contemplates 
came  about,  the  request  of  the  people  of 
Australia  that  the  Imperial  Parliament 
should  dissolve  the  Union  would  bring 
about  a  cure.  So  long  as  any  good  reason 
existed  for  the  continuance  of  the  terms  of 
the  original  contract  no  interference  by  the 
Imperial  Parliament  would  be  likely  ;  but 
if  these  terms  became  unbearable  in  their 
incidence,  if  the  condition  of  affairs  became 
so  ridiculous  that  10,000  people  had  the 
same  representation  as  10,000,000,  we 
may  confidently  believe  that  the  com- 
mon sense  of  the  Imperial  Parliament 
would,  at  the  request  of  the  vast 
majorities  in  the  injured  colonies, 
step  in  and  rectify  matters.  But 
we  have  no  right  to  enter  this  Union 
upon  any  assumption  than  that  wrhich  may 
reasonably  be  based  upon  the  condition  of 
things  as  they  now  exist.  I  think  that 
my  honorable  friend  has  wasted  a  good 
deal  of  alarm  and  eloquence  upon  a  sub- 
ject which  need  not  be  further  discussed. 

Mr.  REID  (New  South  Wales).— Having 
assented  to  the  principle  of  equal  repre- 
sentation as  one  of  the  conditions  without 
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which  we  cannot  have  federation,  much  ;is 
I  regret  some  of  the  matters  connected 
with  the  development  of  the  Constitution, 
I  feel  that  I  cannot  depart  from  my  origi- 
nal position.  At  the  same  time,  I  fear 
that  this  principle  may  develop  startling 
anomalies  in  the  future  history,  of  the 
Commonwealth,  such  as  exist  in  the 
United  States  to-day,  where  a  handful  of 
people  from  one  state  have  equal  power  in 
t  be  Senate  with  several  millions  in  another 
state. 

Mr.  Gordon. — But  the  American  Re- 
public has  no  such  arbitrator  as  we  shall 
have  in  the  Imperial  Parliament. 

Mr,  REID. — I  do  not  anticipate  any 
fearful  results  in  the  shape  of  social  con- 
vulsions from  the  adoption  of  this  principle. 
The  worst  thing  about  it  is  that,  from  the 
nature  of  the  case,  it  will  be  impossible  to 
change  it.  If  the  republicans  or  the 
democrats  proposed  as  part  of  their  fighting 
platform  that  equality  of  representation 
should  be  taken  from  the  smaller  states, 
their  party  would  be  at  once  shattered 
into  a  thousand  fragments.  The  slightest 
suggestion  of  such  a  proposal  would  de- 
stroy any  party  entirely.  We  must  take 
this  principle  for  ever,  though  I  regret  it 
very  much,  but  it  is  impossible  to  have 
federation  without  it.  I  should  like, 
however,  to  see  those  whom  we  are  trust- 
ing for  ever  under  very  trying  circum- 
stances show  some  little  consideration  for 
honorable  members  on  the  other  side,  and 
for  the  legitimate  rights  of  the  majorities 
in  the  Commonwealth. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  divided — 


Ayes 
Noes 


2 
34 


Majorityagainst  the  amendment       32 
Ayes. 


1398.]              Australia  liui. 

Noes. 

Abbott,  Sir  J.  P. 

Howe,  J.  H. 

Barton,  E. 

kca,  I.  A. 

Braddon,  Sir  E   N. 

C.    Kingston,  C.  C. 

Brown,  N.  J. 

Lee  Steere,  Sir  J.  G. 

Clarke,  M.  J. 

Lewis,  N.  E. 

Cockburn,  Dr.  J.  A 

McMillan,  W. 

Crowder,  F.  T. 

O'Connor,  R.  E. 

Dobson,  H. 

Peacock,  A.  J. 

Douglas,  A. 

Quick,  Dr.  J. 

Downer,  Sir  J.  W. 

Solomon,  V.  L. 

Forrest,  Sir  J. 

Syinon,  J.  H. 

Fysh,  Sir  P.  0. 

Trenwith,  W.  A. 

Glynn,  P.  M. 

Turner,  Sir  G. 

Grant,  C.  H. 

Venn,  H.  W. 

Hackett,  J.  W. 

Walker,  J.  T. 

Hassell,  A.  Y. 

Henry,  J. 

Teller. 

Holder,  F.  W. 

Gordon,  J.  H. 

Lyne,  W.  J. 
[Mr.  Reid. 


Teller. 
Higgins,  H.  B. 


Question  so  resolved  in  the  negative. 

Paragraph  (5)  was  agreed  to. 

The  CHAIRMAN.— The  question  now 
is  that  clause  121  stand  part  of  the  Bill. 

Mr.  KINGSTON  (South  Australia).— 
I  would  suggest  to  the  Drafting  Committee 
that  it  might  be  well  to  make  clear  what 
is  meant  by  the  word  "  passed  "  that  is 
used  in  this  clause,  which  provides  that 
any  proposed  law  for  the  alteration  of  the 
provisions  of  the  Constitution  must  be 
"passed  "  by  an  absolute  majority  of  both 
Houses  of  the  Federal  Parliament,  and  so 
on.  I  presume  that  it  refers  to  the  stage 
after  the  third  reading  of  a  Bill  when  the 
motion  is  put  "  That  the  Bill  do  now 
pass." 

Sir  George  Turner. — We  do  not  put 
that  motion  in  the  Legislative  Assembly 
of  Victoria. 

Mr.  Barton. — I  should  take  it  to  mean 
the  final  stage  of  the  Bill. 

Mr.  KINGSTON.— As  long  as  its  mean- 
ing is  made  perfectly  clear,  well  and  good. 
I  do  not  think  it  is  necessary  to  require  an 
absolute  majority  at  all  stages  of  the  Bill. 
The  practice  in  South  Australia  in  regard 
to  a  measure  amending  the  Constitution 
is  to  require  an  absolute  majority  on  the 
second  and  third  readings  of  the  Bill.  If 
the  leader  of  the  Convention  would  make 
it    "the   final   stage"   of  the    Bill,  there 
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would  be  no  room  for  doubt  or  question 
on  the  point. 

Mr.  BARTON  (New  South  Wales).— I 
quite  see  the  force  of  what  the  President 
has  said  on  this  point.  Of  course,  "  passed  " 
might  be  taken  to  mean  as  having  gone 
through  the  stage  called  passing  the  Bill, 
according  to  the  usage  of  the  House  of 
Commons  and  the  practice  of  some  of  the 
Legislatures  here,  but  I  believe  there  are 
some  of  the  Legislatures  here  who  do  not 
go  through  that  stage  at  all.  I  take  it 
that  this  word  "passed"  is  not  used  in  the 
technical  sense  here,  but  in  the  sense  of 
evidence  of  the  passing  of  the  Bill. 

Mr.  O'Connor.  —  It  means  "finally 
passed." 

Mr.  BARTON.— Yes,  I  think  it  clearly 
means  that. 

Mr.  Kingston. — Supposing  you  make  it 
read,  "passed  its  final  stage." 

Mr.  BARTON.— There  will  have  to  be 
several  drafting  amendments  made  in  this 
clause.  On  reconsideration  we  find  that 
there  are  several  points  to  which  different 
meanings  might  be  attached,  and  which 
might  be  made  a  great  deal  clearer  and 
terser.  This  suggestion  will  be  taken  at 
that  stage,  with  a  view  of  seeing  whether 
there  are  any  means  by  which  it  may  be 
made  to  indicate  more  clearly  that  the 
final  stage  of  the  Bill  is  meant. 

Sir  George  Turner. — I  should  say  that 
the  second  and  third  readings  should  re- 
quire an  absolute  majority. 

Mr.  Kingston.— No,  the  final  stage  of 
the  Bill  is  what  is  meant. 

Mr.  GLYNN  (South  Australia).— Fol- 
lowing out  the  suggestion  I  made  this 
morning,  I  will  formally  move  the  inser- 
tion of  the  new  paragraph  of  which  I  gave 
notice  (and  which  appears  in  the  printed 
amendments),  so  that  the  matter  may  have 
consideration.  I  beg  to  move  the  addi- 
tion to  the  clause  of  the  following  • 

to  • 

A  proposed  law  passed  in  each  of  two  succes- 
sive sessions  of  Parliament,  with  a  periodical 
election  of  half  the  Senators  between,  by  in  the 
Senate  a  majority  including  half  the  members  for 
each  state,  and  in  the  House  of  Representatives 


a  majority  including  a  third  of  the  members  for 
each  state,  shall  be  presented  to  the  Governor- 
General  for  the  Queen's  assent. 

The  idea  is  to  have  a  method  alternative 
to  the  principle  of  absolute  majorities  and 
the  referendum,  so  that  if  a  vote  is  so 
composed  that  it  contains  representatives 
in  the  Senate  to  the  extent  of  one-half  the 
representatives  of  each  state,  and  in  the 
House  of  Representatives  to  the  extent  of 
one-third  of  the  representatives  of  each 
state,  and  if,  after  a  periodical  election,  a 
similar  vote  was  given,  and  the  Bill  passed 
both  Houses,  then  it  might  become  law 
without  sending  it  to  the  referendum. 

The  CHAIRMAN.— Is  not  that  a  mat- 
ter we  have  already  settled  ? 

Mr.  GLYNN.— I  think  not.  It  is  pro- 
posed as  an  alternative,  not  as  negativing 
what  has  already  been  done,  but  as  an  alter- 
native to  its  adoption  in  certain  cases. 

The  CHAIRMAN.— I  do  not  think  the 
honorable  member  can  move  that  amend- 
ment in  this  clause,  which  is  a  clause  pro- 
viding the  mode  of  amending  the  Consti- 
tution. The  words  which  the  honorable 
member  has  just  read  would  apply  to  every 
law. 

Mr.  GLYNN.— No.  I  propose  to  put 
it  in  here  so  as  to  restrict  it  to  laws  amend- 
ing the  Constitution. 

The  CHAIRMAN.  —  But  this  would 
apply  to  any  proposed  law  which  had 
nothing  to  do  with  the  Constitution  neces- 
sarily. 

Mr.  GLYNN. — I  will,  if  necessary,  put 
in  the  words  "for  the  amendment  of  the 
Constitution." 

Mr.  Barton. — Do  you  propose  to  add 
this  to  the  last  paragraph  J.  the  clause  1 

Mr.  GLYNN.— Yes,  it  will  necessitate 
some  verbal  amendments  in  the  clause.  I 
would  like  to  point  out  that  I  am  some- 
what fortified  in  making  this  suggestion 
by  the  fact  that  Mr.  Inglis  Clark,  the  late 
Attorney-General  of  Tasmania,  has  made  a 
somewhat  similar  suggestion.  I  will  move 
it  formally,  so  as  to  get  the  suggestion  on 
record,  but  I  will  omit  the  words  "  a  pro- 
posed law,"   and   commence   the  printed 
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amendment,  which  I  have  already   read, 
with  the  words — 

Provided  always  that  the  proposed  law  for 
the  amendment  of  the  Constitution. 

Mr.  BARTON  (New  South  Wales).— I 
must    oppose    the    amendment    on    this 
ground :    Whatever  my  opinions   are    of 
the  referendum  as  an  engine  in  the  pro- 
cess of   ordinary  legislation,   I    have    no 
doubt  in  my  own  mind  that  for  the  making 
of  a  Constitution,  or  for  the  alteration  of 
that  Constitution,  so  that  it  becomes  in 
part  different,  it  is  a  wise  and  a  right  thing 
that  there  should  be  a  vote  of  the  people 
taken.     For  that  reason  I  think  that  an 
amendment  which  dispenses  with  the  vote 
of  the  people  in  certain  cases  is  not  de- 
sirable.    Granted  Parliament  has  fulfilled 
its  functions,  and  had  the  requisite  majori- 
ties, then  there  ought  to  be  in  such  a  case 
a  ratification  by  a  popular  vote.    For  that 
reason,  I  oppose  the  amendment. 
The  amendment  was  negatived. 
The  clause  was  agreed  to. 
The  schedule  was  agreed  to. 
Mr.  BARTON  (New  South  Wales).— I 
take  it  that  now  that  honorable  members 
have  been  supplied  with  the  amendments 
in  the  financial  clauses  which  are  proposed 
to  be  made,  they  will  be  prepared  to  hear 
a   statement   of   the    meaning    of    those 
clauses  from  the  chairman  of  the  Finance 
Committee  to-morrow.      A  general  desire 
has  been  expressed  that   that  statement 
should  be  made  if  possible  to-day,  but  the 
long   discussion   on   the  clause  providing 
for  amendments  of  the  Constitution  has, 
of    course,    prevented    that    from    being 
done.     I  understand  from  my  right  honor- 
able friend  (Mr.  Reid)  that  he  will  be  pre- 
pared to  make  a  statement  of  the  nature 
indicated  to-morrow,  and  it  will  then  be  for 
honorable   members  to  say  whether  they 
will  proceed  with  the  consideration  of  the 
financial    clauses.      Having   in   view   the 
fact  that  they  are  now  supplied  with  the 
clauses — and    I   may   state   that  the   re- 
port of  the  Finance  Committee  amounts 
practically  to  the  same  thing  as  the  draft 
clauses,  which  are  distributed  now;  and 
[Mr.  Glynn. 


having  in  view  the  fact  that  there  will  be 
a  part  of  to-day  and  a  part  of  to-morrow 
to  consider  these  clauses,  I  will  put  it 
to  honorable  members  whether  it  will  not 
be  an  advisable  thing,  before  we  touch  new 
clauses,  to  dispose  of  the  remainder  of  the 
Bill,  and  the  only  chapter  of  the  Bill  now 
undisposed  of  before  we  come  to  the  reconsi- 
deration stage  and  the  new  clauses  is  the 
fourth  chapter,  which  contains  the  financial 
clauses.  I  would  suggest  that  this  is  the 
proper  place  in  the  Bill  for  them  to  be 
taken,  that  they  should  come  on  to- 
morrow, and  that  the  discussion  should 
proceed  to-morrow.  It  will  be  a  consi- 
derably long  discussion,  I  have  no  doubt, 
but  honorable  members  who  are  not 
prepared  to  vote  at  the  beginning,  will 
find  that  there  will  be  ample  time  to  make 
up  their  minds  during  that  discussion. 
I  would  suggest,  therefore,  that,  after  my 
right  honorable  friend's  statement  to-mor- 
row, the  committee  should  proceed  to 
debate  the  clauses.     I  beg  to  move — 

That  the  Chairman  now  leave  the  chair,  re- 
port progress,  and  ask  leave  to  sit  again  to- 
morrow. 

The  motion  was  agreed  to. 

Progress  was  reported. 

NOTICE  OF  AMENDMENTS. 
Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  would  like  to  suggest  to  the 
leader  of  the  Convention  whether  it  would 
not  be  convenient  that  all  the  amend- 
ments and  additional  clauses  to  be  pro- 
posed on  the  recommittal  of  the  Bill  should 
be  put  in  print  as  soon  as  possible.  Of 
course,  we  cannot  carry  that  idea  too  far, 
because  there  may  be  amendments  pro- 
posed on  the  spur  of  the  moment,  but  I 
think  it  would  be  very  convenient  to 
every  one  if,  as  far  as  possible,  those  who 
have  amendments  to  propose  would  place 
them  on  the  notice-paper.  We  would 
give  more  attention  to  the  amendments 
if  that  course  were  followed  than  we  are 
likely  to  give  if  they  are  proposed  in  com- 
mittee on  the  recommittal  of  the  Bill.  I 
shall  be  very  much  obliged  to  my  honorable 
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friend  if  he  will  comply  with  my  suggestion 
as  far  as  it  is  possible. 

Sir  GEORGE  TURNER  (Victoria).— 
I  would  suggest  to  our  leader  that  as  soon 
as  he  possibly  can  he  will  intimate  to 
the  Convention  what  clauses  he  proposes 
to  allow  to  be  recommitted.  There  may 
be  some  clauses  which  some  of  us  may 
desire  to  have  recommitted,  but  he  may 
object  to  their  recommittal,  and  there- 
fore it  will  be  just  as  well  that  we  should 
know,  at  his  earliest  convenience,  what 
clauses  he  will  consent  to  recommit. 

Mr.  BARTON  (New  South  Wales).— If 
honorable  members  will  give  notice  of 
their  motions  to  recommit  or  to  reconsider, 
I  shall  be  prepared  as  each  comes  on  to 
intimate  whether  I  think  it  is  a  wise  thing 
to  reconsider  the  clause  or  not.  These 
matters  are  not  in  my  hands ;  they  are  in 
the  hands  of  the  Convention  entirely. 

Sir  John  Forrest. — You  would  not  re- 
commit the  whole  of  the  Bill,  would  you  1 

Mr.  BARTON.— My  will  on  that  subject 
is  not  a  matter  of  very  great  considera- 
tion, I  take  it,  except  that  I  shall  be 
able  to  indicate  to  any  honorable  member 
cases  where  I  think  it  will  conduce  to 
expedition  and  success  if  we  do  reconsider 
some  matters  ;  but  what  I  do  urge  upon 
honorable  members  is  that  they  should,  as 
soon  as  possible,  place  on  the  notice-paper 
a  notice  of  the  clauses  which  they  desire 
to  have  reconsidered.  I  shall  have  a 
list  made  out  of  those  which  I  think 
ought  to  be  reconsidered.  My  list  will  be 
a  very  short  one  as  far  as  I  am  personally 
concerned,  because  there  are  very  few 
clauses  that  I  propose  to  recommit,  until 
we  come  to  the  drafting  stage,  which  is  a 
more  technical  one,  and  with  which  we 
are  not  concerned  now. 

Sir  John  Forrest. — Will  the  Bill  be 
recommitted  for  the  purpose  of  consider- 
ing alterations  to  certain  clauses,  or  will 
it  be  recommitted  generally  % 

Mr.  BARTON.— There  will  be  a  recon- 
sideration stage  in  committee  reached 
after  we  have  dealt  with  all  the  clauses  in 
the  Bill  and  the  new  clauses,  and  honorable 


members  will  then,  under  the  South 
Australian  practice,  be  able  to  propose 
the  reconsideration  of  any  clauses.  Besides 
that  stage,  as  an  amendment  to  the  motion 
to  adopt  the  report  of  the  committee,  there 
will  be  an  opportunity  offered  to  move  the 
recommittal  of  the  Bill  for  the  reconsidera- 
tion of  certain  clauses,  so  that  honorable 
members  will  not  lose  their  opportunities. 
I  only  suggest,  for  the  convenience  of  the 
Convention,  that  notice  should  be  given  by 
honorable  members  as  far  as  possible  of  any 
amendments  which  it  is  proposed  to  move. 

Sir  RICFIARD  BAKER  (South  Aus- 
tralia).— According  to  the  standing  orders 
of  the  South  Australian  Assembly,  when 
the  Chairman  puts  the  question  that  the 
Bill  be  reported  it  is  competent  for  any 
honorable  member  to  move  either  that  the 
whole  Bill  be  reconsidered,  or  that  a  specific 
clause  or  specific  clauses  be  reconsidered, 
and  on  that  motion  the  committee  comes  to 
a  conclusion,  and  it  reconsiders  the  whole 
Bill,  or  the  specific  clause  or  clauses,  as  the 
case  may  be. 

Mr.  SYMON  (South  Australia).— I  ap- 
prehend that  the  honorable  member  (Mr. 
Barton)  will  have  no  idea  of  consenting  to 
a  recommittal  of  the  whole  Bill  on  any  such 
motion,  but  that  a  question  on  each  clause 
which  any  honorable  member  desires  to 
have  reconsidered  shall  be  specifically  put 
to  the  committee,  and  then  we  shall  have 
an  opportunity  to  determine  whether  it 
shall  be  reconsidered  before  the  clause 
itself  is  examined,  otherwise  we  might  be 
launched  into  a  new  inquiry. 

FINANCIAL  CLAUSES. 
Mr.  BARTON  (New  South  Wales).— I 
wish  to  lay  on  the  table  a  print  of  the 
financial  clauses.  Honorable  members  will 
have  in  their  hands  a  report  of  the  Finance 
Committee.  The  print  I  am  now  laying 
on  the  table  is  practically  the  same  thing, 
but  it  will  show  to  them  the  order  which 
the  Drafting  Committee  suggest  the  clauses 
should  take  in  the  Bill.  Beyond  that  there 
is  no  substantial  difference,  but  honorable 
members  may  like  to  have  in  their  hands 
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a  copy  of  the  clauses,  which  simply  show 
the  clauses  with  the  desired  amendments, 
instead  of  showing  the  text  of  the  clauses 
it  is  proposed  to  deal  with. 

Mr.  Lyne. — I  have  not  seen  a  copy  of 
the  report  yet. 

Mr.  BARTON.— As  a  matter  of  con- 
venience, I  lay  a  copy  of  the  document 
containing  the  financial  clauses  on  the 
table,  and  I  beg  to  move — 
That  the  document  be  printed. 
Mr.  Lyne. — Is  there  a  copy  of  the 
report  available  ? 

Mr.  BARTON.— I  believe  it  is  coming 
back  from  the  printer  directly.  It  had  to 
be  revised. 

Mr.  REID  (New  South  Wales).— It  is 
highly  desirable  that  the  report  itself 
should  be  sent  out  to  honorable  members 
as  soon  as  possible.  There  was  a  final 
revision  of  the  report  a  little  time  ago, 
and  I  expect  that  it  will  be  up  from  the 
printing-office  presently.  Perhaps  the 
Clerk  will  be  good  enough  to  see  that 
arrangements  are  made  for  a  copy  to  be 
sent  to  honorable  members  at  their  resi- 
dences the  moment  it  is  available  for 
distribution. 

Mr.  Barton. — Here  is  a  copy  of  it. 
Mr.    REID.— I    have   already   laid  the 
report  on   the  table.      It  is  now  simply  a 
question  of   distributing  it  to  honorable 
members. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  five  p.m. 


THURSDAY,  10th  FEBRUARY,  1898. 


Return  :  Federal  Finance— Commonwealth  of  Australia 
Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

FEDERAL  FINANCE. 
Sir  GEORGE  TURNER  (Victoria)  laid 
on  the  table  (pursuant  to  an  order  of  the 
Convention,  dated  21st  January)  a  return 
showing  the  annual  expenditure  of  which 
each  colony  represented  in  the  Convention 
[Mr.  Barton. 


would  be   relieved   in    respect   of  certain 
services  and  works. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Clause  81  (Chapter  IV.,  Finance  and  Trade). 
— All  revenues  raised  or  received  by  the  Execu- 
tive Government  of  the  Commonwealth,  under 
the  authority  of  this  Constitution,  shall  form 
one  Consolidated  Revenue  Fund,  to  be  appro- 
priated for  the  public  service  of  the  Common- 
wealth in  the  manner  and  subject  to  the  charges 
provided  by  this  Constitution. 

Mr.    REID    (New    South    Wales).— I 
understand  that  it  is  the  wish  of  the  Con- 
vention that  I  should  make  a  brief  state- 
ment of  the  work  done  by  the  Finance 
Committee  upon  this  chapter.    I  will  make 
the  statement  as  short  as  possible ;  but  I 
shall  be  prepared  to  answer  any  questions 
that   may   be    addressed    to  me  as  I  go 
along  if  there  is  any  point  which  does  not 
seem  to  be  sufficiently  clear.     Honorable 
members  will  see  from  the  report  of  the 
Finance  Committee  that  they  propose  to 
leave  clauses  81,   82,   85,  86,  88,  94,  95, 
96,    97,    and    98   as   they   stand.     They 
suggest  no   alteration  in   them.     Now,  I 
will  take  up  the  clauses  in  which  we  do 
make  alterations.     The  first  of  these   is 
clause  83.     The  amendment  made  is  not 
a  very  important  one.     It  is  to  omit  the 
words  "and  by  warrant  countersigned  by 
the  Chief  Officer  of  Audit  of  the  Common- 
wealth."     This  amendment  is   suggested 
for  two  reasons.      The  first  is  that  it  may 
be  that  in  the  early  days  of  the  Common- 
wealth   there    will    be     no     such     office 
as   that   of    Chief     Officer    of    Audit    in 
existence ;    and  the  second  is  that  it   is 
more  a  matter  for  Commonwealth  legisla- 
tion than  for  provision  in  the  Constitution. 
The  next  clause  (84)  we  propose  to  replace 
by  two  clauses,  which  are  marked  C  and  D 
in  the  report  of  the  committee.     If  hon- 
orable members  will  refer  to  the  original 
clause,   they    will   find    that    whilst    the 
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drafting  is  different  the  new  clauses  are 
substantially  the  same  as  it,  with  one  ex- 
ception. We  thought  that  it  would  be 
well  to  fix  a  time  within  which  all  state 
bounties,  if  they  are  to  be  granted,  should 
be  finally  settled.  The  effect  of  the 
provision  in  the  new  clause  is  that  no 
bounty,  or  agreement  for  a  bounty,  shall 
be  of  any  force  after  federation  if  it 
was  made  later  than  the  30th  of 
June,  1898.  The  reason  that  the  com- 
mittee fixed  next  June  is  this,  that  in  one 
of  the  colonies  a  matter  of  bounty,  which 
has  been  a  subject  of  negotiation  for  a 
long  time,  has  pretty  well  reached  a  stage 
in  which  the  Government  are  bound  to 
complete  it.  We  propose  to  give  these 
few  months  so  that  all  existing  negotiations 
may  be  brought  to  an  end,  if  they  are  to 
come  to  anything  in  the  shape  of  a  bounty 
at  all.  This  is  the  only  substantial  altera- 
tion in  the  old  clause  84.  Of  course, 
without  express  words,  the  duration  of 
l)Oim ties  actually  granted  under  laws 
existing  before  that  date  will  not  be 
affected,  although  the  laws  under  which 
they  were  given  will  go. 

Mr.  Higgins. — The  state  may  go  on 
giving  bounties  if  the  agreement  is  made 
before  that  date. 

Mr.  REID. — Yes.  If  the  agreements 
are  made  before  that  date  they  will  remain 
good,  although  the  laws  or  the  powers 
under  which  they  are  made  will  be  de- 
stroyed by  the  passing  of  this  Bill.  Clause 
87  is  omitted.  Its  contents  are  not  re- 
moved from  the  Bill,  but  they  are  provided 
for  by  drafting  in  the  clause  I  have  just 
referred  to,  and  also  secured  by  clauses 
99  and  100.  The  clause  has  not  been 
altered  in  any  way.  It  appears  in  another 
form.  We  found  it  necessary,  in  con- 
nexion with  clause  89,  to  add  a  para- 
graph which  honorable  members  will  see, 
and  the  object  of  which  is,  I  think, 
very  well  known.  The  customs  duties  of 
the  colonies  at  present  upon  particular 
articles  differ  very  much  in  rate.  In  one 
colony  there  are  very  few  duties.  It  was 
felt  that,  upon  the  imposition  of  a  uniform 


Tariff,  and  upon  the  establishment  of 
perfect  free-trade  between  the  colonies, 
enterprising  merchants  would  place  them- 
selves in  a  position  to  put  the  trade  of 
the  different  colonies  for  the  time  being 
upon  an  unfair  and  unequal  footing. 
Large  quantities  of  goods  might  be  im- 
ported into  the  Commonwealth,  via  New 
South  Wales,  without  payment  of  the 
duties  to  which  they  would  be  subject  if 
they  had  been  imported  into  other  parts 
of  the  Commonwealth.  We  think  that 
this  addition  to  clause  89,  with  possibly  a 
verbal  alteration  to  make  its  effect  more 
clear,  will  secure  the  Commonwealth,  and 
each  of  the  states  of  the  Commonwealth, 
against  any  abuse  of  that  description. 
Clause  90,  we  suggest,  should  be  taken 
out  altogether,  and  a  new  clause  substi- 
tuted.  This  new  clause  does  not  differ  in 
principle  from  the  clause  which  we  propose 
should  be  omitted,  but  it  re-arranges  it 
to  a  certain  extent,  and  clears  up  a  diffi- 
culty which  might  arise  in  administration 
after  the  Commonwealth  was  established. 
Whilst  it  would  be  perfectly  clear  that 
the  actual  expenditure  in  the  services 
transferred  on  the  basis  existing  at  the 
time  of  the  transfer  would  be  charged  in 
a  certain  way,  there  would  be  some  doubt 
left  as  to  how  new  works — for  instance, 
buildings  or  new  developments  made  by 
the  Commonwealth — should  be  charged. 
We  came  to  the  conclusion,  and  we  did 
not  think  it  a  matter  of  very  great  conse- 
quence so  far  as  administration  is  con- 
cerned, that,  as  to  such  new  developments 
under  the  Commonwealth,  they  should  be 
taken  to  follow  the  principle  under  which 
the  expenditure  incurred  in  the  exercise  of 
the  original  powers  of  the  Commonwealth 
is  dealt  with.  For  instance,  supposing 
the  Commonwealth  built  some  permanent 
structure — a  post-office,  a  telegraph-office, 
or  perhaps  some  important  fortification  of 
a  permanent  character — it  manifestly  would 
not  be  fair  to  charge  such  works  to  the 
particular  locality,  especially  as  the  system 
of  distributing  expenditure  will,  at  the 
end  of  five  years,  give  way  to  the  ordinary 


776 


Commonweal  tit  of 


[10  Feb.,  1898.] 


Australia  BUI. 


per  capita  distribution.  We  have  removed 
that  difficulty,  which  would  have  arisen  if 
the  matter  had  not  been  dealt  with.  Then 
the  committee  suggest  the  omission  of 
clause  91,  limiting  the  expenditure,  and  do 
not  propose  anything  in  its  place.  Hon- 
orable members  will  understand  that 
this  report,  naturally  enough,  does  not 
represent  in  all  respects  the  unani- 
mous opinion  of  the  committee  upon 
some  important  points.  There  has  been 
a  difference  of  opinion  in  the  com- 
mittee, but  of  course  perfect  liberty  has 
been  left  to  those  members  who  differ  from 
the  general  conclusion  to  advocate  their 
views  in  their  place  in  the  Convention.  I 
am  happy  to  say  that  these  differences 
have  not  been  many,  and  that  the  prepon- 
derance of  opinion  on  every  occasion  has 
been  very  great.  There  has  been,  so  far 
as  I  can  recollect,  no  close  division  upon 
any  one  of  these  recommendations. 

Mr.  Lyne. — Do  I  understand  that  it  is 
proposed  to  strike  out  clause  91  ? 

Mr.  REID. — Yes,  that  is  the  decision  of 
the  committee.  As  I  have  said,  it  does  not 
at  all  follow  that  it  is  the  decision  or  wish 
of  every  member  of  the  committee.  There 
is  a  difference  of  opinion  on  that  subject. 

Mr.  Barton. — You  will  find  a  clause 
numbered  91  in  the  paper. 

Mr.  REID. — The  proposal  is  that  clause 
91  should  go,  with  nothing  to  take  its 
place.  That  is  the  effect  of  the  decision  of 
the  committee. 

Mr.  Higgins. — Is  it  struck  out  because 
it  is  thought  to  be  impracticable  to  limit 
the  expenditure  ? 

Mr.  REID. — It  simply  amounts  to  this : 
That  some  honorable  members,  and  I  am 
one  of  them,  considered  that  it  was  of  vital 
consequence  to  compel,  even  in  a  rough-and- 
ready  way,  a  very  economical  start  in 
dealing  with  finance  in  the  Federation. 
On  the  other  hand,  there  is  a  very  strong 
argument  the  other  way.  I  still  retain 
my  opinion  that  it  would  be  wise  to  leave 
this  clause  in,  but  I  think  I  may  say  that 
a  very  large  majority  of  the  committee 
[Mr.  Reid. 


were  of  the  contrary  opinion.  With  regard 
to  clause  92,  honorable  members  will  see 
that  we  have  gone  on  different  lines  in  a 
new  clause.  The  first  paragraph  of  clause 
92,  as  it  stands  in  the  Bill,  which  made  it 
necessary  that  a  Tariff  should  be  con- 
structed to  return  to  every  one  of  the  starts 
an  amount  not  less  than  that  which  each 
of  those  states  had  received  from  its  own 
customs  duties  in  the  year  preceding  fede- 
ration has  been  struck  out.  Then  the  whole 
scheme  for  the  distribution  of  the  surplus 
Customs  revenue  outlined  in  the  original 
clause  92  has  been,  upon  consideration  by 
this  committee,  found  to  be  so  objection- 
able that  we  have  departed  from  it.  I 
may  say  here  that  the  committee  have,  as 
every  one  in  the  Convention,  and  I  think 
outside  of  the  Convention,  must  have,  the 
very  strongest  desire  to  make  the  opera- 
tion of  intercolonial  free-trade  as  thorough 
and  speedy  as  possible.  We  have  all  felt 
that  that  was  one  of  the  cardinal  points 
of  this  enterprise,  and  some  of  us,  not  a 
large  number,  did  think  that  even  at  the 
risk  of  losses  here  and  there  we  should 
come  to  a  very  speedy  distribution  on  a 
per  capita  basis.  But .  a  number  of  us, 
on  the  other  hand,  in  view  of  the  very 
great  diversity  of  opinion  which  exists 
amongst  competent  persons  as  to  the 
extent  of  these  inequalities,  and  the 
amount  of  injustice  that  might  be  clone 
under  a  system  of  distribution  jier  capita, 
felt  it  our  duty  to  place  this  matter  upon 
such  a  basis  that  there  will  be  no  room 
for  any  of  those  suspicions  or  charges 
which  are  rife,  to  the  effect  that  under 
the  scheme  which  is  outlined  in  the 
original  clause  very  grave  injustice  might 
be  done  to  one  or  other  of  the  colonies. 
I  may  say,  with  reference  to  New  South 
Wales,  that  this  matter  has  assumed  a  very 
serious  aspect.  There  is  a  very  strong 
body  of  opinion  in  that  colony  to  the 
effect  that  under  the  method  which  is  in 
the  original  clause  she  would  be  subjected 
for  some,  if  not  for  many,  years  to  an 
enormous  loss.  Then  we  had  before  us 
the   admitted   difficulty   of    the   case    of 
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Western  Australia.  There  is  no  contro- 
versy there.  Every  one  admits  that  in 
the  case  of  Western  Australia  a  per  capita 
distribution  would  work  the  grossest  in- 
justice to  that  colony  ;  so  having  in  view 
the  great  importance  of  leaving  no  just 
ground  for  these  suspicions  or  charges  or 
expectations,  with  a  strong  feeling  that  it 
was  of  the  first  importance  to  re-assure  the 
people  of  the  different  colonies  upon  this 
vital  point,  with  very  great  reluctance, 
fully  conscious  of  the  obstacles  to  inter- 
colonial free-trade  which  would  be  involved, 
we  nevertheless  felt  that  we  were  com- 
pelled by  the  necessities  of  the  case,  and 
in  order  to  insure  justice  and  restore  con- 
fidence, to  decide  that  the  system  of 
bookkeeping  should  be  maintained  for  a 
period  of  five  years. 

Mr.  Higgins. — After  uniform  duties 
have  been  imposed  1 

Mr.  REID. — Yes;  it  will  be  necessary 
under  our  proposal  that  the  accounts 
should  be  kept  on  the  borders  and  at  the 
ports  of  intercolonial  trade.  Of  course, 
we  all  feel  that  this  system  will  not  be  a 
perfect  scheme;  we  all  feel,  as  to  many 
items,  that  they  will  never  come  into  this 
account  at  all,  and  that  it  is  impossible  to 
keep  a  mathematically  accurate  account 
under  the  circumstances  ;  but  still  we  were 
so  impressed  by  the  difficulties  of  any  other 
method,  and  we  felt  that  any  other  method 
would  give  so  much  scope  for  attack  upon 
this  Constitution,  that  we  were  most  re- 
luctantly compelled  to  recommend  this 
system  to  the  Convention.  For  five  years, 
therefore,  there  will  be  a  system  of  book- 
keeping. Of  course,  wre  all  know  that 
the  substantial  grievance  with  reference  to 
intercolonial  free-trade  at  present  is  not  so 
much  the  necessity  of  passing  an  entry  as 
the  necessity  of  paying  heavy  duties.  That 
is  a  serious  inconvenience,  and  the  one 
that  people  most  complain  of.  Passing  en- 
tries is  an  obstacle,  but  only  a  trivial  one. 
The  keeping  up  of  these  border  custom- 
houses is  a  regrettable  necessity,  but  it 
will  not  involve  very  great  expense.  With 
reference  to  this  account,  we  have  taken 


care  to  so  frame  the  clause  that  each 
colony  will,  so  far  as  it  is  possible  to  keep 
an  accurate  account,  get  credit  for  all  the 
Customs  revenue  it  is  entitled  to,  because 
under  this  system  it  will  be  possible  to 
follow  goods  to  their  place  of  final  con- 
sumption, which  wull  be  the  colony  entitled 
to  take  the  credit.  I  admit  here  again 
that  it  will  not  be  possible  to  follow  every 
package  of  these  goods. 

Mr.  Lyne. — How  can  you  do  it  for  two 
years,  as  you  provide  in  one  clause  ? 

Mr.  RKID.— That  is  a  somewhat  dif- 
ferent matter  from  the  one  I  am  now 
speaking  about.  I  think  I  will  be  able  to 
show  later  on  that  that  can  be  done, 
although  I  quite  admit  that  if  any  one 
were  to  say  to  this  Convention  or  to  the 
public  that  this  method  will  bring  out 
mathematical  accuracy,  he  would  be  saying 
a  very  foolish  thing,  for  it  will  do  nothing 
of  the  kind,  and  I  should  be  very  sorry 
to  put  any  machinery  in  motion  that 
would.  It  would  certainly  lead  to  greater 
espionage  and  trouble  than  even  the 
present  system  of  intercolonial  duties. 
We  were  quite  confident  that  no  sugges- 
tion we  could  make  would  be  absolutely 
satisfactory  to  any  one,  except  that,  if  we 
failed,  it  might  be  to  those  who  are  op- 
posed to  federation.  Therefore,  we  faced 
the  difficulties,  and  we  frankly  confess 
that  it  is  impossible  to  bring  before  this 
Convention  a  scheme  which  can  be  re- 
ceived with  anything  like  enthusiasm. 
Some  people  have  been  looking  for  flashes 
of  financial  genius  in  connexion  with  this 
matter,  but  the  conditions  of  these  pro- 
blems make  genius  a  very  unreliable 
guide. 

Mr.  Barton. — Nothing  but  the  gift  of 
prophecy  would  do  it. 

Mr.  REID. — And  even  that  I  am  afraid 
would  land  us  in  the  wrong  box,  because 
the  plain  matter  of  fact  is  that,  under 
the  different  policies  and  different  rates 
of  duty  which  have  prevailed  throughout 
this  future  Commonwealth,  conditions  have 
grown  up  widely  dissimilar  in  the  different 
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colonies.     Even  if  that  were  not  so,  there 
is   so  strong  a   conviction  that   it   is   so 
that  it  is  necessary  to  respect  that  con- 
viction.      This    financial     part    of     the 
Commonwealth  is  the  part  at  which  feder- 
ation  will    be    exposed   perhaps    to   the 
keenest     criticism.       We     do    feel    that 
under   this   somewhat  obnoxious   method 
of  keeping  books  for    five  years,  at   any 
rate,    we    will    secure    this    very    great 
advantage  that  we  can  all  go  to  our  re- 
spective colonies  and  answer  these  various 
theories  about  the  different  rates  of  con- 
sumption in  a  final  and  satisfactory  man- 
ner.    By  this  taking  of  accounts  we  shall 
come  to  know  in  each  of  these  five  years 
the  actual  facts  to  begin  with,  and  the 
incidence  of  the  operation  of  the  new  state 
of  things  during  the  remainder  of  the  five 
years'  period.     Now,  we  do  not  carry  our 
confidence  so  far  as  to  say  that,  even  at  the 
end  of  this  five  years'  period,  it  may  not  be 
necessary   to  distribute   the   revenue   by 
some  other  method  than  per  capita.     We 
earnestly  hope,   and  I  think  a  number  of 
us  believe,  that  at  the  end  of  five  years 
matters  will  have  come  to  such  a  point 
that   the  maintenance  of   this  system    of 
bookkeeping  will  be   absolutely  unneces- 
sary ;  that  the  trend  of  trade  towards  a 
normal  and  equal  state  of  things  through- 
the  Commonwealth  will  become  so  mani- 
fest that  it  may  be  possible  to  throw  the 
books  aside,  and  either  at  once  to  begin 
on  a  per  capita  basis,  or  fix  some  other 
basis  which  would   be  satisfactory  to  all, 
and  enable  us  to  enjoy  unrestricted  inter- 
course between  the  different  colonies.    We 
thought  it  wise,  therefore,  not  absolutely 
to  close  down  the  matter  at  the  end  of 
five  years,  but  with  the  facts  and  experience 
of  five  years  open  to  the  Commonwealth, 
and  to  every  critic  in  the  Commonwealth, 
we  feel  satisfied  that   then    the    Federal 
Parliament  may  absolutely  be   trusted  to 
place   this   matter   for   all    time    upon   a 
satisfactory  footing.       We  propose,  there- 
fore, to  leave  it  to  the  Federal  Parliament, 
after  this  experience  of  five  years'   book- 
keeping  

[Mr.  Reid. 


Mr.  Isaacs.  —  Will  it  be  possible  to 
carry  out  this  system  of  bookkeeping 
without  tracing  the  destination  of  the 
goods  from  the  moment  of  their  introduc- 
tion from  any  state  down  to  their  con- 
sumption by  the  consumer? 

Mr.    REID. —  That   difficulty   will  be 
met  in  this  way  :    On  the  importation  of 
goods  the  presumption  will  be  that  they 
arrive  for  consumption.  Of  course,  the  hon- 
orable member  is  now  speaking  of  a  state 
of  things  under  which  there  is  a  uniform 
Tariff    throughout     the    Commonwealth. 
The   presumption,   therefore,   is  that  the 
state  into  which  these  goods  are  received 
is   the  state  in  which  they  will  be  con- 
sumed,   but    that    presumption    will,    of 
course,   be  open  to  adjustment  and  cor- 
rection  by   the   actual   history   of    those 
goods.       Whilst    it    will    be    impossible, 
I    fear,     except   by   tracing    the   entries 
passed   by    individual   firms    engaged   in 
intercolonial    trade,  to  follow  each  pack- 
age of  goods,  and  especially  the  contents 
of  each  package  after  their  contents  arc 
broken  up,   still   there  being   no   motive 
on    the    part    of    the    trader    to    deceive 
— this    is     entirely    taken    away    owing 
to    the    Tariff     being     uniform  —  it     is 
simply  throwing  upon  the  persons  engaged 
in   trade  the    not   very  onerous  duty  of 
honestly  stating  the  fact  that  a  portion 
of  the  goods  or  the  whole  of  the  goods 
which  they  are  sending  away  at  a  par- 
ticular time  were  imported  from  another 
colony.   That  will  be  the  only  requirement 
on  business  houses,  and  I  think  that  the 
business  houses  who  are  exposed  at  the 
present  time  to  the  great  strain  of  shipping, 
in  the  face  of  the  different  Tariffs  of  the 
Australian  colonies,  will  be  so  grateful  for 
the  relief  they  will  receive  that  they  will 
not   in  any  unfair  spirit  object  to  take 
the  trouble  to  put  on  an  entry  the  his- 
tory of  the   movements   of  the  packages 
which     they    are     sending     to     another 
colony.       As    I  have  said,  there   will   be 
absolutely  no  motive  for  deceit.     It  will 
be  just   as    simple    to    tell    the  truth  as 
not. 
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Mr.  Higgins.  —  Supposing  imported 
goods  are  merged  into  some  other  product — 
for  instance,  imported  tobacco  leaf  mixed 
with  colonial  leaf? 

Mr.  REID.  —  Well,  that  is  a  matter 
which  we  feel  can  be  dealt  with.  It  simply 
involves  a  certain  amount  of  trouble  in 
the  office  of  the  person  shipping  the  goods 
— the  trouble  of  describing  on  the  entry  so 
much  Victorian  value,  or  whatever  the 
element  of  colonial  value  is,  and  so  much 
foreign  value,  or  so  much  New  South 
Wales,  so  much  Tasmanian,  so  much  West- 
ern Australian,  or  so  much  South  Australian 
value,  as  the  case  may  be.  It  only  involves  a 
little  trouble  in  the  house  shipping  the 
goods,  where  the  facts  will  be  pretty  well 
known,  and  the  trouble  of  stating  on  the 
invoice  how  much  of  that  mixed  value  is 
Victorian  and  how  much  is  value  belong- 
ing to  some  other  part  of  the  world.  Of 
course,  it  will  be  a  rough-and-ready 
method,  but,  being  a  rough-and-ready 
method  all  round,  it  will  in  the  end 
approximate  to  substantial  justice  as 
closely  as  anything  can  possibly  do  so. 
There  is  at  the  present  moment  a  system 
in  force  in  countries  with  protective  duties 
in  which  all  these  difficulties  are  solved. 
For  instance,  in  an  application  for  draw- 
back on  goods  manufactured  in  Mel- 
bourne from  imported  materials  liable  to 
customs  duties,  there  is  some  machinery 
in  the  Custom-house  under  which  the 
officers  of  Customs  know,  or  are  pretty 
sure  of  knowing,  that  they  are  not 
giving  the  drawback  beyond  the  element 
of  imported  materials  in  the  Victorian 
manufacture — the  element  from  abroad. 
That  system  is  in  force  in  the  Melbourne 
Custom-house  now  and  in  all  other  pro- 
tected countries.  But  the  sort  of  person 
who  requires  anything  like  mathematical 
accuracy  will  be  disappointed  by  any 
solution  of  this  financial  and  commercial 
problem.  All  we  can  do  is  to  bring  the 
matter  into  sufficient  shape  tc  satisfy 
every  reasonable  mind.  Now,  going 
away  from  that  point,  I  may  say  that 
after  we    had    practically  concluded    oui 


labours  in  this  matter,  Sir  John  Forrest, 
the  Premier  and  Treasurer  of  Western 
Australia,  brought  under  the  notice 
of  the  Finance  Committee  a  matter 
which  we  felt  to  be  one  of  very  great 
difficulty.  Sir  John  Forrest  showed  to 
us  that,  although  his  Tariff  is,  I  believe, 
not  a  very  heavy  one,  still,  as  a  matter  of 
fact,  the  Customs  revenue  of  Western  Aus- 
tralia at  the  present  time  is  derived  to  an 
,  enormous  extent  from  duties  upon  Austra- 
lian produce.  So  seriously  is  this  the 
case  that  out  of  a  revenue  for,  I  think,  the 
year  1 896,  of  something  between  £1,000,000 
and  £1,100,000,  the  duties  on  the  pro- 
ducts of  colonies  which  will  be  included,  we 
hope,  in  the  Federation — that  is  excluding 
Queensland  for  the  present — the  duties 
which  were  derived  in  Western  Australia, 
during  that  year,  from  the  products  of  the 
other  colonies  represented  here,  amounted 
to  no  less  a  sum  than  £389,000  out  of 
a  revenue  of  over  £1,000,000.  Well,  we 
see  at  once  that  that  is  more  than  one- 
third  of  the  whole  Customs  revenue  of 
Western  Australia,  and  we  can  also  see 
that  it  is  a  matter  which  the  Premier  and 
Treasurer  of  Western  Australia  was  abso- 
lutely entitled  to  bring  under  our  notice, 
because,  although  the  new  Tariff  might 
adjust  this  difference  within  reasonable 
bounds,  still,  it  was  a  matter  of  such  vital 
concern  to  the  finances  of  that  colony,  that 
we  could  scarcely  expect  them  to  leave  the 
question  entirely  in  doubt.  And  we  have 
had  a  great  deal  of  difficulty  in  dealing 
with  the  matter.  I  do  not  say  that  even 
on  this  the  Finance  Committee  was  unani- 
mous, but  the  vast  majority  of  the  com- 
mittee felt  that  this  proposal  which  we 
now  submit  to  the  Convention  should  be 
adopted.  There  is  one  advantage  about 
it  that  it  does  not  involve  any  further 
trouble  in  the  way  of  intercolonial  free- 
trade  :  it  is  a  mere  matter  of  calculation 
upon  the  simple  facts  of  trade  in  the  future. 
It  will  not  add  to  the  inconvenience  of  inter- 
colonial trade  in  any  way.  It  will  not  re- 
quire any  additional  bookkeeping  ;  it  will 
be   simplv   a   matter    of  calculation  in  the 
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offices  of  the  Common  wealth  upon  the 
facts  of  trade  as  they  develop. 

Mr.  HiGGINS. — And  it  is  to  last  for 
five  years  1 

Mr.  REID.— Yes,  it  is  to  last  for  five 
years  only ;  that  is  all.  Honorable  mem- 
bers, no  doubt,  pretty  well  understand  the 
clause,  but  I  think  I  can  put  its  effect  in 
a  very  simple  way.  Let  us  suppose  that 
the  first  year  of  the  Commonwealth's 
Tariff  is  1901.  The  facts  of  the  trade  of 
that  year  will  be  discovered  and  chronicled 
— that  is  to  say,  at  the  end  of  that 
year  it  will  be  possible  to  ascertain, 
indeed  we  will  know  at  once,  what 
the  revenue  actually  received  in 
Western  Australia,  on  the  basis  of  the 
uniform  Tariff,  is.  That  will  appear 
at  once,  at  the  end  of  the  year,  as  a 
simple  matter  of  fact,  but  after  that 
fact  is  discovered  it  will  be  necessary 
then  to  apply  to  the  Tariff  of  Western 
Australia,  which  existed  just  before  the 
uniform  Tariff  was  created,  the  actual 
facts  of  the  year  I  have  mentioned,  in 
order  to  ascertain  whether,  if  the  provin- 
cial Tariff  had  been  in  force  that  year,  the 
Customs  revenue  of  Western  Australia 
would  have  been  greater  than  it  actually 
was  under  the  uniform  Tariff.  If  it  was 
found  that  the  revenue  of  Western  Aus- 
tralia under  its  provincial  Tariff  would  have 
been  greater  than  the  revenue  actually 
was  under  the  uniform  Tariff,  the  two 
amounts  would  appear  on  calculation,  and 
then  the  difference  between  the  two,  as 
applied  to  the  actual  revenue  of  the  year 
I  have  mentioned,  would  be  the  propor- 
tionate net  loss  of  Western  Australia  under 
this  new  state  of  things.  Then,  in  order 
to  strike  an  average,  the  same  process 
would  have  to  be  repeated  in  the  case  of 
each  of  the  other  colonies.  We  may  throw 
New  South  Wales  out  of  this  account  at 
once,  because,  of  course,  under  any  possi- 
ble Tariff — any  Tariff  that  we  can  conceive 
of — there  is  no  doubt  the  New  South  Wales 
revenue  would  not  be  less  than  it  is  under 
the  very  simple  Tariff  we  have  now.  We 
have  brought  the  Customs  taxation  of  Xew 
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South  Wales  down  to  the  minimum,  and 
consequently,  under  the  uniform  Tariff, 
the  Customs  revenue  of  New  South  Wales 
would  reach  a  larger  amount  than  it  is 
under  our  provincial  Tariff.  Therefore, 
New  South  Wales  would  not  be  an  element 
in  this  calculation  at  all.  The  only 
elements  would  be  states  which  were  found 
to  have  lost  Customs  revenue  on  the  same 
process  being  applied  to  their  case  as  had 
been  applied  to  the  case  of  Western  Aus- 
tralia. And  then,  having  thrown  Western 
Australia  into  those  states,  with  her  pro- 
portionate loss,  we  arrive  at  an  ave 
net  proportionate  loss  for  the  whole  of  the 
losing  states.  Knowing  the  Western  Aus- 
tralian loss,  and  knowing  the  average  loss 
of  all  the  leading  states,  it  would  then  be 
the  duty  of  the  Commonwealth  to  hand 
over  an  amount,  if  any,  to  Western  Aus- 
tralia, which  would  be  put  in  this  position : 
That  its  average  net  loss  was  the  same  as 
the  average  net  loss  of  the  whole  of  the 
losing  states,  including  Western  Australia, 
combined. 

Sir  George  Turner. — Supposing  there 
was  a  profit  to  Western  Australia  in  one 
year  and  a  loss  in  the  next,  would  they 
have  to  bring  the  profit  into  account  ? 

Mr.  REID.— Oh,  decidedly. 

Mr.  Isaacs. — This  clause  does  not  say 
so. 

Mr.  REID. — If  it  does  not  say  so,  it  can 
easily  be  put  right.         • 

Mr.  Barton. — That  was  not  among  the 
instructions  to  the  Drafting  Committee, 
very  possibly  because  it  was  thought  that 
such  a  contingency  was  not  likely  to  arise. 

Mr.  REID. — It  could  not  possibly  arise ; 
but  I  am  perfectly  agreeable  that  words 
should  be  inserted  to  make  the  clause 
quite  clear  on  that  point,  because  there  is 
never  any  harm  in  providing  for  any  con- 
tingency in  a  matter  of  that  sort.  The 
object  of  separating  the  five  years  as 
wTe  have  clone  is  that  it  would  never 
do  to  keep  Western  Australia  waiting 
till  five  years  elapsed  to  get  an  ad- 
justment. Even  with  an  adjustment 
every  year,  it   will  be  some  months  after 
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the  end  of  the  year  before  the  adjustment 
can  actually  take  place.  Now,  I  can  see, 
from  the  facts  shown  by  the  Premier  and 
Treasurer  of  Western  Australia,  and 
looking  at  the  facts  of  the  other  colonies, 
that  during  the  whole  of  the  five  years 
there  must  be  some  amount  to  be  made 
up,  but  I  do  not  think,  spread  over  the 
Commonwealth,  that  it  will  be  an 
amount  which  we  need  seriously  take  into 
account.  My  great  objection  to  this  pro- 
posal is  that  it  singles  out  one  state  from 
other  states  ;  but,  on  the  facts  of  the  case, 
I  see  it  is  absolutely  impossible  to  ask 
Western  Australia  to  come  in  with  us, 
unless  that  colony  is  secured  in  some  such 
way  as  we  now  suggest  against  a  financial 
crisis. 

Mr.  Higgins. — If  Tasmania  loses  more 
than  her  fair  proportion  of  Customs 
revenue,  would  you  not  treat  her  excep- 
tionally in  the  same  way  1 

Mr  REID.— Well,  I  may  say  that  so 
strong  is  my  objection  to  this  proposal  at 
all,  that  I  did  all  I  could,  and  will  do  all 
I  can,  to  prevent  its  extension.  I  do  not 
think  that  in  the  case  of  Tasmania  there 
will  be  a  sufficient  difference  to  warrant 
us  in  making  this  exceptional  treatment 
apply  to  that  colony  I  have  no  hesita- 
tion in  saying  that  the  finances  of  Tas- 
mania are,  as  we  all  know,  at  present  on 
so  small  a  scale  that  I  would  not  seriously 
object  to  some  proposal  which  would 
ease  the  financial  position  of  that 
colony — some  proposal  of  limited  appli- 
cation ;  and  I  feel  sure  that  no  colony 
would  wish  to  come  into  this  arrange- 
ment unless  absolute  necessity  compels 
them  to  do  so.  I  do  not  think  Tasmania 
would  come  to  us  on  any  ground  of 
emergency  unless  it  was  an  absolute  fact 
in  their  financial  history  which  they  were 
compelled  to  take  notice  of. 

Sir  George  Turner. — If  you  extend 
this  exceptional  treatment,  you  will  have 
to  make  it  general — you  will  have  to  make 
it  apply  to  the  colonies  all  round. 

Mr.  Barton. — What  sort  of  a  Tariff 
would  that  involve  1 


Sir  George  Turner. — We  shall  suffer 
as  much  as  Tasmania. 

Mr.  REID. — Referring  to  the  interjec- 
tion of  my  honorable  friend  (Mr.  Barton), 
I  may  remark  that  this  exceptional  treat- 
ment would  not  affect  the  Tariff.  But  let 
me  point  out  to  my  right  honorable  friend 
the  Premier  of  Victoria  that,  as  far  as  we  in 
New  South  Wales  are  concerned,  we  could 
listen  with  perfect  equanimity  to  the  pro- 
posal that  this  should  be  extended  to  all 
the  other  states,  because  this  would  not 
affect  us  at  all.  We  would  not  be  an 
element  in  the  calculation,  because  under 
no  conceivable  circumstances  could  we 
have  a  net  loss  of  Customs  revenue  under 
the  uniform  Tariff. 

Sir  George  Turner. — But  you  would 
have  to  help  to  make  up  the  losses  of  the 
losing  states. 

Mr.  REID. — I  do  not  know  what  my 
honorable  friend  (Mr.  Lyne)  will  say  to 
that.     Does  he  support  that  viewT  ? 

Mr.  Lyne. — I  am  not  prepared  to  sup- 
port any  proposal  which  will  make  us 
responsible  to  pay  for  what  we  do  not 
receive. 

Mr.  REID.— As  this  matter  has 
to  be  calculated,  it  will  go  on  the  total 
effect  of  the  two  Tariffs.  Taking 
the  total  effect  of  the  two  Tariffs,  there 
is  no  conceivable  Commonwealth  Tariff 
that  won't  yield  a  larger  total  Cus- 
toms revenue  to  New  South  Wales  than 
her  present  Customs  revenue.  That  may 
not  be  so  in  regard  to  particular  items, 
but  there  is  no  conceivable  total,  as  be- 
tween the  Commonwealth  and  New  South 
Wales,  under  which  New  South  Wales 
would  figure  as  a  loser  of  revenue.  In  the 
case  of  Western  Australia,  if  the  result 
of  the  Commonwealth  Tariff  is  to  give 
Western  Australia  as  much  Customs  re- 
venue as  she  had  before,  it  won't  matter  at 
all  what  articles  the  revenue  is  derived  from. 
Western  Australia  does  not  say — "We  want 
money  to  replace  these  identical  duties  that 
we  have  lost."  They  do  not  take  up  such 
an  unreasonable  position.  They  simply 
say — "  It   is    clear  that,   with   the  Tariff 
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of  the  Commonwealth,  our  financial  Bystem 
will  be  subjected  to  a  sudden  shock  and 
crisis;  we  wish  some  safeguard  against 
that,  and,  so  long  as  the  Customs  Tariff 
of  the  Commonwealth,  whether  by 
duties  on  articles  we  do  not  tax  or 
not,  leaves  us  in  the  total  result  anywhere 
near  where  we  were,  we  have  no  cause  of 
complaint  or  of  claim."  Their  claim  will 
only  arise  if  their  fears  are  verified  by  the 
result,  and  if  they  are  confronted  with  a 
state  of  things  under  which  perhaps  their 
Customs  revenue  in  1901  will  be  25  per 
cent,  less  in  the  total  than  the  Customs 
revenue  under  the  provincial  Tariff  in 
1900. 

An  Honorable  Member. — Who  pays 
the  difference  % 

Mr.  REID.— The  difference  will  be  a 
matter  of  calculation  between  the  states 
that  lose.  That  is  to  say,  every  state 
that  suffered  a  loss  under  this  system 
would  have  its  loss  defined  in  figures  upon 
the  same  process  as  that  employed  in  the 
case  of  Western  Australia.  That  having 
been  done  in  the  case  of  each  of  the 
losing  colonies,  Western  Australia  would 
be  put  amongst  the  losing  colonies,  a  total 
would  be  struck,  the  proportion  between 
the  total  losses  and  the  total  revenue 
on  the  first  year  of  the  uniform  Tariff 
would  be  shown,  the  average  of  that 
would  be  taken,  and  then  in  the  case 
of  Western  Australia,  if  her  average  loss 
was  higher  than  the  average  of  the  losses 
of  the  other  colonies,  herself  being  included 
with  all  the  other  colonies — if,  I  say,  her 
individual  average  showed  a  higher  rate 
of  loss,  then  an  amount  would  be  paid  to 
Western  Australia  which  would  bring  her 
down  to  the  common  level  of  loss,  so  that 
she  should  only  lose  on  the  same  rate  as 
every  other  losing  colony  was  losing. 

Sir  George  Turner. — We  have  to  help 
to  make  up  a  portion  of  the  loss  of 
Western  Australia. 

Mr.  RELD. — I  did  not  perhaps  quite  state 
the  case  fully  when  I  said  that  New  South 
Wales  was  not  affected.  She  is  affected,  be- 
cause, when  the  total  amount  is  ascertained 
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that  is  to  be  paid  to  Western  Australia, 
the  amount  will  be  paid  out  of  the  funds 
of  the  Commonwealth  ;  so  that  the 
amount  will  have  to  be  paid  out  of  the 
funds  of  New  South  Wales,  as  well  as  out 
of  the  funds  of  the  other  colonies. 
South  Wales,  therefore,  will  be  a  bearer 
of  this  burden  in  common  with  the 
other  colonies.  But,  as  I  have  said  already, 
her  figures  won't  enter  into  the  calculation 
in  any  way.  An  average  of  loss  can 
only  be  struck  by  putting  the  states  to- 
gether which  do  lose.  If  we  were  to  put 
New  South  Wales  into  the  calculation, 
and  make  the  loss  less  by  putting  her  gain 
against  it,  I  am  afraid  the  result  would 
be  that  the  difficulty  in  the  case  of 
Western  Australia  would  not  be  met  at 
all,  because  the  gain  of  New  South  Wales, 
if  the  Tariff  is  anything  like  a  high  one, 
would  be  so  great  that  it  would  probably 
wipe  out  the  whole  of  the  proportionate 
losses  of  the  other  states,  and,  therefore, 
there  would  be  no  substantial  relief  given 
to  Western  Australia  at  all. 

Mr.  Lyne. — The  matter  then  remains  in 
this  way  :  That  New  South  Wales  cannot 
possibly  receive  anything,  but  she  may 
have  to  pay  something. 

Mr.  REID. — There  is  no  doubt  that  is 
so. 

Sir  George  Turner. — But  New  South 
Wales  will  count  as  one  of  the  states  in 
finding  out  what  the  losses  of  all  the 
states  would  be. 

Mr.  Reid. — All  I  can  say  is  this,  that  if  that 
is  done,  we  really  offer  nothing  to  Western 
Australia.  Even  if  the  Commonwealth 
Tariff  be  a  strictly  revenue  Tariff,  as 
I  hope  it  will  be,  it  will,  even  then,  give 
us  in  New  South  Wales  probably  a  much 
larger  Customs  revenue  than  we  have. 

Sir  George  Turner. — It  can  only  be 
those  states  which  actually  make  a  loss 
that  can  be  considered;  otherwise,  Western 
Australia  would  get  an  immense  benefit. 

Mr.  Higgins. — The  clause  should  read 
— "  Average  proportionate  net  loss  in  the 
states  which  lose." 
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Mr.  REID. — It  might  be  safe  to  make 
that  more  precise. 

Mr.  Barton. — We  were  under  the  im- 
pression in  drawing  the  clause  that  all  the 
states  were  to  be  included. 

Mr.  REID.— The  effect  would  be,  as  I 
pointed  out  at  the  time,  that  if  New  South 
Wales  came  in  with  her  gain,  it  would 
practically  nullify  the  arrangement  with 
Western  Australia,  because  taking  her 
figures  of  gain  as  against  the  figures  of 
losses,  I  believe  that  the  gain  of  New 
South  Wales — I  do  not  think,  of  course, 
that  it  is  a  gain  to  be  taxed,  but  I  am 
speaking  of  the  gain  to  the  New  South 
Wales  Treasury — would  amount  to  a 
sum  (I  have  worked  the  figures  out  a 
little  myself)  which  would  pretty  well 
obliterate  all  the  losses  of  all  the  other 
states,  and  the  result  would  be  that 
we  would  be  as  we  were,  and  we  would 
be  offering  Western  Australia  nothing  at 
all.  Now,  I  do  not  propose  to  do  that. 
Although  I  am  not  personally  responsible 
for  this  clause  at  all  in  the  sense  of  ap- 
proving of  it,  still,  if  this  is  to  be  done, 
we  must  do  it  in  a  fair  and  straightfor- 
ward way.  We  must  not  affect  to  help 
Western  Australia,  and  practically  estab- 
lish a  basis  which  gives  her  no  gua- 
rantee at  all.  All  these  are  matters 
which  will  require  to  be  very  seriously 
considered  by  the  Convention.  I  am 
at  present  simply  endeavouring  to  make 
clear  the  lines  upon  which  the  Finance 
Committee  has  gone.  Coming  along 
to  clause  93,  it  is  proposed  that  that 
clause  shall  be  struck  out,  under  the  cir- 
cumstances that  I  have  mentioned.  We 
would  have  been  very  pleased  indeed  to 
have  left  that  clause  in.  We  strongly  hope 
that  at  the  end  of  five  years  the  per  cap>ita 
system  will  be  the  basis  of  distribution. 
We  feel  sure  that  if  the  Commonwealth 
experience  makes  it  at  all  fair,  it  will  be 
chosen  by  the  Commonwealth  as  the  basis 
of  distribution.  But,  believing  all  these 
things,  we  still  thought  that  it  would  be 
better  to  leave  this  matter  to  be  dealt  with 
by  those  who  will  have  a  responsibility  in 


dealing  with  it,  in  the  light  of  the  actual 
experience  which  they  will  have  gone 
through  during  those  five  years. 

Mr.  Dobson. — Did  the  committee  con- 
sider the  advisability  of  fixing  a  period 
after  which  it  must  be  per  capita  ? 

Mr.  REID. — Having  arrived  at  the  con- 
clusion suggested  in  the  clause  proposed 
to  be  substituted  for  clause  93,  we  felt 
that  it  would  be  better,  really,  to  leave  that 
matter  entirely  to  the  Federal  Parliament; 
because  every  one  would  be  anxious  to 
arrive  at  the  time  when  all  these  accounts 
will  disappear,  and  when  the  simple  ques- 
tion will  be  a  basis  of  population.  The 
Federal  Parliament  and  the  Federal  Trea- 
surer will  naturally  be  so  anxious  to  arrive 
at  that  basis,  as  the  permament  basis,  that, 
I  think,  we  can  safely  leave  this  matter 
in  the  hands  of  the  Commonwealth  Parlia- 
ment. 

Mr.  Kingston. — It  is  always  liable  to 
be  altered  under  this. 

Mr.  REID. — No  doubt  that  is  a  very 
serious  objection.  I  can  assure  honorable 
members  that  the  Finance  Committee  will 
be  only  too  glad  if,  with  the  assistance  of 
all  the  members  of  this  Convention,  we 
may  be  able  to  improve  these  suggestions. 
We  have  done  our  best,  and  I  feel  sure 
that,  by  the  time  honorable  members  have 
given  us  the  benefit  of  their  suggestions, 
we  shall  be  able  to  finally  settle  the  provi- 
sions of  this  chapter  in  such  a  form  as  to 
satisfy  the  public,  at  any  rate,  that  justice 
will  be  done. 

Mr.  LYNE  (New  South  Wales).— After 
listening  to  the  very  long  and  exhaustive 
explanation  of  the  Right  Hon.  the 
Premier  of  New  South  Wales — an  expla- 
nation which,  I  may  say,  was  absolutely 
necessary  in  connexion  with  this  docu- 
ment ;  which  appears  to  me,  so  far,  very 
much  like  a  Chinese  puzzle — I  would 
suggest  that  the  debate  might  be  ad- 
journed. 

Honorable  Members. — No;  no. 

Mr.  LYNE. — I  think  it  is  almost  im- 
possible to  follow  the  long  speech  of  the 
Premier  of  New    South  Wales  in    all  its 
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details.  There  may  be  some  members 
of  the  committee  who  understand 
something  about  this  document  through 
having  seen  it  before,  but  I  certainly 
think  it  would  be  better  to  adjourn  the 
debate  to  enable  honorable  members 
generally  to  understand  it.  As  far  as  I 
am  concerned,  there  are  some  points  that 
I  do  not  quite  understand  at  present, 
even  after  listening  to  the  explanation 
which  has  been  given  by  the  right  honor- 
able member.  I  should  like  to  know 
whether  the  leader  of  the  Convention 
feels  disposed  to  adjourn  the  debate,  or 
desires  to  go  on  1 

Mr.  BARTON  (New  South  Wales).— 
I  certainly  think  it  would  be  better 
not  to  adjourn  the  debate  at  the  present 
stage.  Of  course,  finance  is  always  a  com- 
plicated subject,  but,  whatever  may  be  the 
merits  or  demerits  of  the  drafting  of  these 
clauses,  I  think  they  put  the  subject-matter 
of  the  instructions  received  from  the  Fi- 
nance Committee  in  as  clear  a  form  as 
language  could  convey.  They  may  be  de- 
fective in  other  respects,  but  it  is  simply 
a  matter  of  doing  what  we  always  have  to 
do  in  connexion  with  Bills  which  are  sub- 
mitted to  Parliament,  and  which  have  to 
be  read  a  first,  second,  and  third  time.  I 
think  my  honorable  friend  (Mr.  Lyne) 
will  recollect  that  there  is  no  such  help 
to  the  understanding  of  matters  like 
these  as  the  speeches  that  are  made  upon 
them.  If  my  honorable  friend  feels  doubtful 
about  the  meaning  of  the  proposals  of  the 
Finance  Committee,  the  speeches  that  will 
be  made  by  members  of  that  committee, 
and  others  in  controversy  with  them,  will 
be  the  best  means  of  ascertaining  what 
the  effect  of  these  clauses  is.  I  think  the 
Convention  will  be  with  me  in  saying  that 
no  vote  on  this  question  should  be  taken 
to-day,  but,  subject  to  that,  I  think  a 
continued  debate  will  afford  the  best 
explanation  of  these  provisions. 

Mr.  LYNE  (New  South  Wales).— I  am 
sorry  that  this  debate  is  not  to  be  ad- 
journed, and  I  should  not  say  anything  at 
all  in  reference  to  the  matter  now  except 
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that  I  am  not  likely  to  be  present  later  in 
the  day.     Whatever  takes   place  in  con 
nexion   with   the   subject,  I    hope   that  no 
division    will    be   taken,    except    perhaps 
upon  amendments,  for  two  or  three  days. 

Mr.  Barton. — I  will  ask  the  committee 
not  to  divide  on  the  whole  scheme  before 
Monday. 

Mr.  LYNE. — I  will  not  detain  the  com 
mittee  long,  but  I  will  just  refer  to  a  few 
points  which  have  struck  me  while  listen 
ing  to  the  Premier  of  New  South  Wales. 
In  the  first  place,  one  of  the  most  fatal 
points,  it  seems  to  me,  in  connexion  with 
this  scheme  is  the  striking  out  of  the  pro- 
tection to  the  state  Treasurers.  The 
committee  have  absolutely  struck  out 
the  safeguard  we  placed  in  previously, 
so  that  the  state  Treasurers  should  be 
assured  a  certain  sum  at  certain  periods 
from  the  Federal  Treasurer  to  enable 
them  to  carry  on  the  business  of  the  state. 

Mr.  Walker. — That  will  not  affect 
New  South  Wales. 

Mr.  LYNE. — I  think  it  will,  and  it  will 
affect  every  other  state  as  well.  It  will 
affect  them  so  far  as  the  minds  of  the 
people  are  concerned  when  it  is  realized 
that  the  states  will  be  absolutely  helpless 
directly  the  uniform  Tariff  is  entered  upon. 
For  each  state  will  be  absolutely  helpless 
under  these  provisions,  and  may  be  called 
upon  to  raise  the  whole  of  its  revenue 
from  direct  taxation.  That,  as  far  as 
I  can  judge,  is  one  of  the  grave  alter- 
ations that  has  been  made  in  the 
financial  proposals  previously  contained 
in  the  Bill.  I  will  ask  the  represen- 
tatives of  '  the  various  states  —  I  will 
refer  to  Tasmania  particularly  — whether 
they  are  prepared  to  place  themselves 
absolutely  at  the  whim  of  the  Federal 
Treasurer 

Mr.  Henry. — No  ;  the  Federal  Parlia- 
ment. 

Mr.  LYNE. — As  to  what  money  they 
shall  receive.  Tasmania  will  be  placed  in 
that  position.  If  I  remember  rightly,  in 
Adelaide  no  one  was  stronger  for  providing 
the  Treasurers  with  some    security  than 
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the  present  Treasurer  of  Tasmania.  I 
refer  to  that  colony  particularly,  because 
she  can  as  little  afford  to  lose  money  as 
any  other  colony. 

Sir  Philip  Fysh. — I  did  not  say  what 
you  have  attributed  to  me. 

Mr.  LYNE. — I  am  as  clear  as  can  be 
with  regard  to  the  point,  because  Sir  Philip 
Fysh  himself  stepped  in  and  made  a 
proposal  to  the  effect  I  have  stated  when 
we  were  just  about  to  come  to  a  con- 
clusion. Of  course,  if  the  Treasurer  of 
Tasmania  is  prepared  to  say — "  We  do  not 
want  anything  from  the  Federal  Parlia- 
ment, and  are  prepared  to  raise  the  wThole 
of  the  money  we  want  from  direct  taxa- 
tion," I  am  not ;  and  I  do  not  think  the 
people  of  New  South  Wales  will  be  either. 
The  Finance  Committee  has  also  struck 
out  the  provision  that  there  shall  be  a 
restriction  of  the  expenditure  to  be  entered 
into  by  the  Federal  Parliament.  I  think 
the  amount  fixed  was  £1,500,000;  I  may 
be  wrong,  but  I  think  that  was  the 
amount. 

Mr.  Fraser. — You  are  quite  right. 

Mr.  LYNE. — The  proposition  now  is 
to  strike  out  that  limitation,  so  that  the 
Federal  Treasurer  or  Government  can 
enter  into  any  expenditure  they  like. 
They  also  have  to  go  to  the  cost  and  the 
trouble  of  keeping  a  record  of  the  cost  of 
collecting  the  customs  in  each  state,  and 
to  debit  each  state  with  that  cost,  whilst,  at 
the  same  time,  they  are  not  called  upon  to 
pay  one  penny  to  the  states  if  the  Federal 
Government  requires  the  money  collected 
for  federal  purposes.  If  honorable  mem- 
bers and  the  people  of  the  states  are  pre- 
pared to  accept  a  proposal  of  that  kind,  I 
am  very  much  mistaken.  Reference  has 
been  made  to  Western  Australia,  and  the 
position  of  the  colony  appears  to  me  to  be 
an  extraordinary  one.  New  South  Wales, 
and  New  South  Wales  only,  is  placed  in 
this  position :  That  under  no  circumstances 
can  she  receive  from  the  Commonwealth 
fund  any  amount  to  assist  her  revenue, 
but  if  any  other  states,  or  all  the  other 
states,  show  a  loss  under  the  uniform 
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Tariff — if  it  is  a  low  Customs  Tariff  that 
is  imposed  under  the  Federation — then 
New  South  Wales  has  to  pay  her  share  to 
make  up  the  difference. 

Sir  George  Turner. — So  have  the  other 
colonies. 

Mr.  LYNE.— I  say  that  New  South 
Wales  cannot  receive,  but  she  has  to  pay. 

Sir  George  Turner. — None  of  the 
others  can  receive  but  Western  Australia. 

Mr.  Fraser. — The  other  colonies  will 
never  do  what  Mr.  Lyne  states. 

Mr.  LYNE.— They  will  have  to  do  it. 
If  Western  Australia  is  receiving,  as  I 
heard  her  Treasurer  say  some  months 
ago,  £8  per  head  from  the  Customs,  and  if 
the  uniform  Tariff  only  produces  30s.  or 
£1  a  head,  the  other  states  will  have  to 
make  up  the  difference. 

Mr.  Glynn. — She  will  only  be  repaid 
what  she  pays  into  the  Commonwealth. 

Mr.  Barton. — Western  Australia  does 
not  ask  for  the  whole  difference. 

Mr.  LYNE.— I  understand  that  if 
Western  Australia  receives  only  30s.  under 
the  uniform  Tariff,  and  if,  on  the  goods 
which  will  be  imported  under  the  uniform 
Tariff,  and  to  which  that  Tariff  is  to  be 
applied,  she  shows  a  loss  of  about  £6  per 
head,  the  other  states  will  have  to  make 
up  the  loss. 

Mr.  Glynn. — She  will  make  it  up  her- 
self. 

Mr.  LYNE. — Nonsense  !  How  can  she 
make  it  up  herself  ?  I  am  putting  what 
seems  to  me  to  be  a  great  possibility,  and 
I  should  say  that  the  other  states  would 
not  be  willing  that  Western  Australia  only 
should  be  treated  in  that  way.  Now,  I 
never  could  see  why  there  should  be  the 
great  objection  that  was  raised  originally 
in  Adelaide  to  fixing  a  minimum  return 
for  each  of  the  states  in  the  manner  first 
proposed. 

Mr.  Deakin. — Hear,  hear. 

Mr.  LYNE. — In  the  first  instance  it 
was  proposed  that  the  three  years  1893, 
1894,  and  1895,  in  which  all  the  states 
had  customs  duties  and  raised  revenues 
pretty  well  approximate  in  proportion  to 
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amount  (except  in  the  extreme  case  of 
Western  Australia)  should  be  averaged; 
and  from  these  three  years  so  taken  a 
minimum  should  be  ascertained,  by  divid- 
ing the  total  customs  duties  by  the 
population.  That  system  would  not 
have  involved  any  bookkeeping ;  and 
I  say  unhesitatingly  that  it  is  a 
great  blot  on  the  system  now  pro- 
posed that  it  involves  a  system  of 
bookkeeping  for  five  years  as  between  the 
states,  while  it  secures  nothing  certain  to 
the  Treasurers  of  the  various  colonies. 
The  matter  was  worked  out  in  committee 
in  Adelaide,  and  we  came  to  the  con- 
clusion that  under  the  system  there  pro- 
posed we  should  have  had  a  uniform 
minimum  for  return  to  the  various  Trea- 
surers after  deducting  the  gross  expenses 
of  the  Commonwealth.  We  should  then 
have  been  able,  on  entering  upon  the  Com- 
monwealth, to  wipe  away  the  whole  of  our 
Border  Duties  without  risk  of  the  trouble, 
annoyance,  and  expense,  and  I  might 
almost  say  the  impossibility,  of  following 
goods  that  are  imported  from  the  port 
of  importation  to  the  states  where  they 
are  sold.  I  should  like  to  know  how  it 
is  possible  to  follow  down  with  any- 
thing like  a  reasonable  guarantee  of 
certainty  the  goods  that  go  from  one  state 
to  another  1  I  think  the  Premier  of  New 
South  Wales  is  altogether  wrong  when  he 
says  that  under  this  system  the  merchants 
will  have  no  objection  to  keeping  a  history 
of  the  goods  passing  through  their  ware- 
houses. I  will  undertake  to  say  that  you 
will  not  have  a  merchant  in  one  of  the 
colonies  who  will  take  the  trouble  of  doing 
so.  The  merchants  will  derive  no  benefit 
from  it. 

Mr.  McMillan. — You  have  a  bad  opinion 
of  merchants. 

Mr.  LYNE.— Well,  I  always  had;  of 
course  I  speak  jokingly  as  to  that.  Sup- 
pose goods  are  imported  from  outside,  it 
is  not  to  be  expected  that  a  merchant 
wants  to  keep  a  history  of  them.  They 
may  be  imported  under  circumstances 
which  may  make  him  wish  to  see  the  last 
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of  them  as  quickly  as  possible,  and  he  will 
not  follow  them  up  to  see  where  they  go 
to  for  the  purpose  of  a  bookkeeping 
system  between  the  states. 

Mr.  Reid. — The  Commonwealth  Parlia- 
ment will  have  power  to  provide  for  a 
history  of  the  goods  being  furnished  before 
they  go  forth. 

Mr.  LYNE.— Then  it  will  be  more 
trouble  for  those  records  to  be  kept  than 
it  is  under  the  Border  Duties. 

Mr.  Reid. — Oh,  no. 

Mr.  LYNE.— Well,  nearly  so. 

Mr.  Barton. — Which  system  would  you 
prefer  % 

Mr.  LYNE. — There  is  no  necessity  for 
the  bookkeeping  system.  What  I  am 
arguing  now  is  that  it  is  only  a  bogy  in 
the  minds  of  some  people  that  we  could 
not  arrive  at  a  minimum  per  head  to 
return  to  the  states.  And  that  is  all  that 
is  wanted. 

Mr.  Reid. — Would  you  accept  a  per 
capita  from  the  start  for  New  South 
Wales? 

Mr.  LYNE.— Yes  ;  and  I  do  not  think  it 
would  make  a  shilling  per  head  difference. 
I  think  that  if  to-morrow  we  had  a  Border 
Tariff  in  New  South  Wales,  the  purchasing 
power  of  Victoria  being  equal  to  the  pur- 
chasing power  of  New  South  Wales,  the 
importations  into  Victoria  would  be  prac- 
tically the  same  as  those  into  New  South 
Wales,  except  for  the  fact  that  Victoria  is 
far  more  advanced  in  manufacturing  her 
own  goods,  and  there  might  consequently 
be  a  larger  quantity  imported  into  New 
South  Wales  for  a  time  on  that  account, 
and  that  account  only. 

Sir  George  Turner. — New  South  Wales 
imports  goods  from  Victoria. 

Mr.  LYNE. — She  does  to  a  great  ex- 
tent. 

Sir  George  Turner. — And  will  do  so 
more  largely  henceforth. 

Mr.  LYNE. — At  present  we  import  large 
quantities  from  Victoria  in  the  south- 
western part  of  our  colony.  But  the  point 
is,  that  the  purchasing  power  in  all  the 
colonies  will  be  very  much  the  same.     It 
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is  nonsense  to  say  that  it  will  be  higher 
in  one  state  than  in  another  for  a  con- 
tinuous time,  and  except  for  the  fact 
that  we  in  New  South  Wales  do  not  manu- 
facture as  we  should  in  comparison  with 
the  other  states  we  should  not  purchase 
now  more  per  capita  than  any  of  the  other 
states  do.  As  I  said  at  the  commence- 
ment, the  explanation  given  of  the  finan- 
cial clauses  has  been  intricate  and  difficult 
to  follow,  and  I  have  only  risen  now  for 
the  purpose  of  pointing  out  what  seem 
to  me  to  be  one  or  two  grave  blots  in  this 
proposal.  I  hope  that  as  the  discussion 
goes  on  I  may  be  led  to  view — as  I  would 
do  if  I  could — these  proposals  in  a  more 
favorable  light  j  but  at  the  present  time 
the  new  scheme  appears  to  me  to  be  as 
unsatisfactory  as  any  scheme  we  could 
imagine  emanating  from  the  brains  of  the 
financial  experts  on  our  Finance  Committee. 
Mr.  McMILLAN  (New  South  Wales).— 
I  did  not  intend  to  speak  at  this  early 
stage,  but  I  think  that  our  object  now  is 
to  save  time  as  much  as  possible,  and  if  I 
can  throw  any  light  upon  the  matter,  and 
thereby  economize  time  as  far  as  the  ulti- 
mate discussion  is  concerned,  it  is  my  duty 
to  speak  at  this  stage.  I  do  not  think 
that  any  scheme  that  could  emanate 
from  the  mind  of  man  would  be  satisfac- 
tory altogether,  but  I  do  claim  that  the 
Finance  Committee  has  done  its  work 
well ;  and,  although  there  may  be  a  dif- 
ference of  opinion  upon  this  crucial  matter 
to  Western  Australia,  I  think  that  the 
committee  have  taken  such  a  safe  and 
generous  course  that  there  will  be 
very  little  exception  taken  to  the  scheme 
when  we  arrive  at  a  conclusion.  Ever 
since  the  Federal  Enabling  Bill  was 
passed  in  New  South  Wales  I  have 
given  a  fair  amount  of  consideration  to 
the  financial  problem,  and  I  honestly  con- 
fess that  from  the  time  I  had  the  honour 
to  first  address  the  Convention  in  Adelaide 
very  little  light  has  been  thrown  upon 
the  subject,  so  far  as  I  am  concerned.  I 
always  said  this  question  must  practically 
be  left  to  the  Federal  Parliament,  and,  but 


for  the  bookkeeping  system,  that  is  the 
course  which  has  been  recommended  by 
the  Finance  Committee.  Some  remarks 
were  made  by  the  honorable  member  (Mr. 
Lyne)  to  which  I  should  like  to  refer. 
When  this  question  was  before  us  there 
were  only  three  courses  open.  First, 
there  was  the  giving  of  a  guarantee  to 
the  states — a  course  which  the  honorable 
member  now  very  curiously  advocates, 
seeing  that  it  does  not  affect  New  South 
Wales  at  all. 

Mr.  Lyne. — Yes  it  does. 

Mr.  McMILLAN. — Only  in  a  direc 
tion  in  which  we  do  not  want  it  to  affect 
that  colony.  It  would  add  infinite  com 
plexity  and  complication  to  the  position. 

Mr.  Lyne.  —  The  honorable  membei 
knows  better  than  that.  It  is  nonsense  to 
talk  like  that. 

Mr.  McMILLAN. — There  is  no  persona] 
consideration  which  influences  me  in  con* 
nexion  with  this  matter,  and  no  local 
politics  are  introduced  here.  I  am  merely 
dealing  with  the  position  broadly  and 
clearly,  as  I  have  dealt  with  it  all  along, 
and  I  shall  not  recede  from  the  position 
which  I  took  up  on  the  floor  of  the  Con- 
vention, and  when  I  was  a  member  of  the 
Finance  Committee. 

Mr.  Lyne. — The  honorable  member 
knows  that  it  makes  a  difference. 

Mr.  McMILLAN. — The  two  other  courses 
which  were  open  for  adoption  were  the 
bookkeeping  system  and  the  course  of 
leaving  the  whole  question  to  the  Federal 
Parliament.  The  honorable  member  does 
not  see  that  the  introduction  of  the  book- 
keeping system  does  away  with  the  neces- 
sity of  giving  guarantees. 

Mr.  Lyne. — It  does  not. 

Mr.  McMILLAN.— If,  out  of  the  five 
colonies,  two  or  three  followed  one  fis- 
cal system  and  the  others  another,  there 
might  not  be  an  easy  way  out  of  the  diffi- 
culty, but,  inasmuch  as  four  of  the  colo- 
nies are  absolutely  committed  to  protection, 
there  is  no  necessity  for  a  guarantee, 
because  necessarily  those  colonies  will  have 
the  larger  share   in   shaping    the   future 
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Tariff,  and  will  be  absolutely  safe  without 
a  guarantee. 

Mr.  Lynb. — Yes,  but  if  you  raise  twice 
as  much  by  customs  duties  as  you  raise 
now,  there  is  nothing  to  prevent  the 
Federal  Government  from  spending  it  all. 

Mr.  McMILLAN.— We  all  saw  that  for 
a  time  the  bookkeeping  system  would  get 
us  out  of  our  difficulties,  but  we  wished 
to  adopt  it  only  in  the  last  resort.  We 
strained  every  endeavour  to  get  away 
from  this  absurd  system,  but  now  we  have 
come  back  to  it,  and  it  is  proposed  in 
effect  that  everything  except  the  book- 
keeping shall  be  left  to  the  Federal  Par- 
liament. I  am  not  anxious  to  disturb  any 
clause  that  has  been  carefully  thought  out 
by  the  committee  unless  it  is  absolutely 
necessary  to  do  so,  but  I  should  like  to 
have  seen  some  proviso  introduced  under 
which,  if  the  Federal  Parliament  could  come 
to  some  agreement  with  the  Parliaments 
of  the  states,  the  bookkeeping  period  could 
be  cut  short.  Of  course,  we  know  that 
under  all  British  Constitutions,  and  among 
British  people,  it  is  not  at  all  times  neces- 
sary to  create  specific  machinery,  because 
the  occasion  creates  the  machinery.  There 
is  no  doubt  that,  at  any  rate  during  the 
early  period  of  our  federal  life,  there  must 
be  close  connexion  between  the  Federal 
Treasurer  and  the  Treasurers  of  the  states, 
because  the  finance  question  is  the  one  great 
link  between  the  Commonwealth  and  the 
states.  In  all  other  matters  we  have 
either  given  the  control  exclusively  to  the 
federal  authority  or  have  left  it  with  the 
states,  but  in  regard  to  the  finances  we 
have  left  a  very  strong  link  between  the 
federal  authority  and  the  states  authori- 
ties. I  do  not  know  whether,  from  a  legal 
point  of  view,  it  is  possible  or  necessary, 
but  I  should  have  liked  to  have  seen 
some  kind  of  machinery  provided  by  which 
the  Federal  Treasurer  could  call  together 
the  Treasurers  of  the  states  Governments 
for  the  purpose  of  dealing  with  these 
matters.  Although  five  years  is  a 
short  time  in  the  life  of  a  nation, 
it  is  possible  that  circumstances  may 
[Mr.  McMillan. 


arise  under  which  it  may  be  advisable, 
with  the  consent  of  the  states,  to  end  this 
wretched  system  of  bookkeeping  in  a 
shorter  period. 

Sir  George  Turner. — We  fixed  the 
term  at  five  years  to  give  certainty  to  the 
people  of  New  South  Wales,  so  that  they 
should  not  be  afraid  of  being  badly  treated. 

Mr.  McMILLAN.— That  is  all  right.  I 
felt  that  there  was  the  most  generous  feel- 
ing in  the  Finance  Committee  as  to  the 
difficulties  and  perplexities  of  New  South 
Wales.  What  the  committee  has  done 
is  this :  They  have  cleared  away  all  the 
difficulty  and  complication  which  would 
have  prevented  the  representatives  of  New- 
South  Wales  from  goiug  back  to  their  colony 
and  saying  that  the  financial  clauses  ought 
to  be  received.  Certain  honorable  mem- 
bers, and  certain  very  able  people  outside, 
have  tried  most  assiduously  to  prove  that 
the  vexed  question  of  the  disposal  of  the 
surplus  would  be  solved  if  the  railways 
and  the  state  debts  were  handed  over  to 
the  Commonwealth.  But  I  want  again  to 
point  out  that  no  such  arrangement  touches 
the  root  of  the  difficulty.  The  distribution 
of  the  surplus  stands  absolutely  by  itself, 
and  should  not  be  confused  by  any  other 
issues.  I  am  very  glad  that  the  committee, 
in  their  wisdom,  have  seen  fit  to  strike  out 
the  clause  which  limits  the  expenditure 
of  the  sovereign  power.  I  should  have 
considered  such  a  provision  most  un- 
federal.  It  seems  to  me  that,  since 
those  who  will  represent  us  in  the 
Federal  Parliament  will  be  chosen  by  our- 
selves, we  need  not  fear  that  the  expendi- 
ture of  the  Federal  Government  will  be 
larger  than  will  be  absolutely  necessary. 
To  limit  such  expenditure  for  the  first  two 
or  three  years  would  be  an  absolutely 
useless  precaution,  while  my  experience  of 
all  Treasurers  except  myself  is  that  if 
we  had  introduced  some  such  qualifying 
phrase  as  "  except  for  national  exigencies  " 
it  would  have  been  taken  advantage  of.  I 
am  inclined  to  think  the  new  paragraph 
to  be  added  to  clause  89  will  be  of  very 
little  benefit  whatever.     There  is  to  be  a 
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surveillance  of  the  goods  previously  im- 
ported under  the  old  Tariffs  so  as  to  avoid 
the  glutting  of  one  market  and  the  cheat- 
ing of  the  revenue  afterwards.  As  a 
business  man,  I  do  not  think  that  the 
remedy  will  prove  effective,  because  I  do 
not  see  how  you  can  discriminate,  and 
I  am  opposed  to  making  my  fellow  men 
liars  by  Act  of  Parliament.  On  many 
occasions  the  most  honest  and  discriminat- 
ing men  will  not  be  able  to  answer  the 
questions. 

Mr.  Fraser. — It  would  only  apply  to 
goods  coming  across  the  borders. 

Mr.  McMILLAN.— Yes  ;  but  I  say  that 
you  cannot  discriminate ;  while  if  men 
want  to  rob  you  they  will  rob  you.  I 
think  it  would  be  just  as  well  to  strike 
that  provision  out.  You  cannot  make 
such  an  enormous  change  as  we  are  going 
to  make  without  creating  a  great  deal  of 
disturbance  and  chaos. 

Mr.  Higgins. — Have  you  any  alterna- 
tive to  propose  1 

Mr.  McMILLAN. — I  have  no  proposal 
to  make.  If  you  are  going  to  impose 
duties  you  must  fix  a  certain  date  for  their 
imposition,  and  abide  by  the  inconvenience 
caused.  It  soon  passes  away,  but  you 
must  pay  the  piper.  I  think  that  the 
paragraph  which  provides  that  the  Central 
Government  should  be  paid  pro  rata, 
according  to  population,  in  connexion  with 
new  post-offices  and  other  works  arising  out 
of  the  services  transferred,  is  only  fair  and 
reasonable.  Now  I  come  to  the  Western 
Australia  question.  So  far  as  I  can  see, 
if  you  want  a  piece  of  machinery  to  recoup 
to  Western  Australia  its  loss — if  you  want 
to  differentiate  between  that  colony  and  the 
other  colonies — the  machinery  provided 
will  do.  We  only  got  the  report  of  the  Fi- 
nance Committee  yesterday  afternoon,  and 
I  must  say  that  I  have  not  had  time  to 
consider  this  clause,  but  so  far  as  I  am 
able  to  grasp  it  it  seems  to  me  a  simple 
piece  of  machinery  for  doing  what  is 
wanted.  I  have  no  objection  to  the  posi- 
tion of  Western  Australia  being  considered. 
So  far  as  New  South  Wales  is  concerned, 


with  the  probability  of  an  enlarged  volume 
of  Customs  receipts,  any  contribution  will 
be  a  mere  bagatelle  to  us.  It  is  rather 
for  the  other  colonies  to  say  whether  they 
will  bear  this  burden.  I  take  it  that  the 
Premier  of  New  South  Wales  is  perfectly 
willing  to  stand  sponsor  for  his  colony  in 
any  loss  we  may  make.  Therefore,  this 
question  does  not  affect  us  very  materially, 
and  I  am  sure  that  a  very  much  larger 
sacrifice  would  be  freely  undertaken  to  get 
Western  Australia  into  the  Union. 

Mr.  Glynn. — Has  not  the  provision  the 
fault  of  applying  an  old  Tariff  to  a  new 
importation  1 

Mr.  McMILLAN. — No.  I  have  not 
examined  it  with  absolute  closeness,  but 
I  think  it  hits  the  rough  justice  of  the 
provision,  if  we  are  to  recognise  that  jus- 
tice ;  but  I  am  willing  to  be  enlightened 
upon  the  point  by  more  acute  members  of 
the  Convention.  The  only  other  point  to 
which  I  think  it  necessary  to  refer,  taking 
it  for  granted  that  the  bookkeeping  sys- 
tem must  be  adopted,  is  the  clause  with 
regard  to  the  taking  over  of  the  public 
debts  of  the  states,  which  I  am  sorry  has 
been  allowed  to  stand  in  its  present  form. 
I  have  before  dissented  from  the  principle 
of  this  clause.  I  think  that  we  must 
either  make  some  complete  and  generous 
arrangement  for  taking  over  the  debts  of 
the  colonies  upon  equitable  principles, 
which,  in  my  opinion,  is  impossible,  or  we 
must  leave  the  matter  to  be  dealt  with 
subject  to  the  approval  of  each  state.  I 
do  not  think  this  clause  is  workable.  It 
says — 

The  Parliament  may  take  over  the  whole,  or 
a  rateable  proportion,  of  the  public  debts  of  the 
states  as  existing  at  the  establishment  of  the 
Commonwealth. 

And  so  on.  The  loans  contracted  by 
the  states  have  been  floated  at  different 
rates  and  under  different  conditions.  Are 
you  going  to  allow  the  Federal  Parlia- 
ment to  make  a  law  for  itself  in  regard  to 
these  states  in  taking  over  the  loans  1  Of 
course  I  know,  as  a  matter  of  practical 
working,    it   is  probable  that   no  Federal 
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Treasurer  would  attempt  to  take  over 
these  loans  unless  he  could  have  some  rea- 
sonable arrangement  with  all  the  colonies, 
because  I  think  if  any  one  colony's  loans 
are  taken  over  all  ought  to  be  taken  over 
as  a  practical  matter. 

Mr.  Fraser. — It  is  pro  rata. 

Mr.  McMILLAN.— That  does  not  affect 
the  question  of  the  interest  and  other 
matters  connected  with  these  loans. 

Mr.  Deakin. — Do  you  want  words  in- 
troduced which  will  allow  those  elements 
to  be  considered  ? 

Mr.  McMILLAN. — I  object  absolutely 
to  any  arrangement  by  which  the  Federal 
Parliament  may  take  over  those  loans 
without  the  consent  of  the  states. 

Mr.  Deakin. — Are  you  afraid  of  being- 
robbed  of  your  debts  1 

Mr.  McMILLAN.— No.  That,  of  course, 
has  been  said  before. 

Mr.  Deakin. — I  said  it. 

Mr.  McMILLAN. — But,  at  the  same 
time,  it  in  vol  ves  details,  and  involving  those 
details  which  may  be  made  very  onerous 
to  some  of  the  states,  I  want  to  be  per- 
fectly clear  on  this  question  of  loans.  I 
believe  in  one  consolidated  loan  system 
for  the  colonies,  but  there  are  many  ques- 
tions arising  out  of  it  connected  with  new 
loans,  and  the  principle  on  which  those  new 
loans  shall  be  raised,  just  as  there  are  ques- 
tions arising  out  of  taking  over  the  exist- 
ing railways  and  the  construction  of  new 
lines.  My  view  is  that  all  these  matters 
should  be  left  to  the  working  of  the 
future.  I  believe  that  if  you  leave  these 
matters  entirely  for  the  states  to  give 
their  free  and  full  consent  on  a  reasonable 
proposal,  there  is  much  more  likelihood  of 
these  assets  or  liabilities  being  taken  over 
and  being  wTorked  under  federal  control. 
The  principle  I  have  always  held,  without 
being  a  constitutional  authority,  is  that  you 
must  in  every  case,  where  you  hand  over  a 
power  to  the  Federal  Parliament,  make 
that  power  supreme ;  whatever  is  left  to 
the  local  Parliament,  that  must  be  absolute 
and  supreme.  But  in  this  case  you  allow, 
at  its  own  sweet  will,  the  Parliament  of 
[Mr.  McMillan. 


the  Federation  to  come  at  any  time  it  likes 
and  say — "  We  will  take  over  these  loans 
on  our  own  conditions." 

Mr.  Fraser. — But  without  the  power 
they  could  not  take  them  over  at  all. 

Mr.  McMILLAN.— But  they  have  the 
power  here  to  take  over  the  loans,  without 
the  consent  of  the  states,  or  the  states 
agreeing  to  any  particular  arrangement. 
As  a  practical  matter,  I  believe  it  would 
work  out  the  same,  but  I  think,  at 
the  same  time,  it  is  not  a  fair  thing  in  this 
Constitution.  I  think  it  would  be  impossible 
for  this  Convention  at  the  present  time  to 
make  any  concrete  scheme  for  the  taking 
over  of  either  the  railways  or  the  debts. 
I  hold  that  there  is  a  great  deal  to  be  said 
in  favour  of  both  these  proposals,  which, 
as  a  business  man,  I  should  like  to  see, 
when  we  further  develop  the  whole  rail- 
way system  of  Australia,  under  one  con- 
trol, but  I  feel  that  this  is  just  one  of  the 
things  in  which  we  may  go  too  far.  We 
are  not  likely,  in  the  case  of  the  railways, 
to  get  the  concurrence  of  the  states  to  this 
Constitution  if  we  give  federal  control 
over  them,  and,  as  I  consider  that  the 
railways  and  the  debts  are  so  inti- 
mately connected,  I  think  that  the  debts 
ought  to  be  left  exactly  in  the  same 
position  as  the  railways,  that  they  can 
be  dealt  with  by  the  Federal  Treasury, 
subject  to  the  consent  of  all  the  states. 
The  fact  is  this — you  have  a  complex  net- 
work of  interests  connected  with  the  rail- 
ways and  the  debts.  The  raihvays  are  the 
great  revenue-producing  asset  of  the  money 
we  have  borrowed — probably  in  the  whole 
of  the  colonies  two-thirds  of  the  debts — 
and  I  do  not  believe  that  any  system 
to  be  proposed  in  the  future  which  will 
separate  these  two  things  will  be  entirely 
satisfactory.  There  seems  to  have  been 
a  sort  of  idea  that  you  c^n  get  rid  of 
your  surplus  by  simply  allocating  a  cer- 
tain amount  of  your  debts.  But  that  is  a 
very  foolish  thing  to  think,  because  this 
Commonwealth  is  growing ;  the  position 
with  regard  to  our  debts  and  with  regard 
to  every  financial   thing  in  twenty  years 
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will  probably  be  doubled,  and  the  plan 
of  allocating  certain  debts  would  only  get 
over  the  difficulty  for  a  certain  time.  It 
seems  to  my  mind  that  this  bogy,  or 
rather  this  charge — for  it  is  not  exactly 
a  bogy — by  which  we  solve  this  financial 
difficulty,  has  been  more  or  less  pene- 
trating the  minds  of  honorable  members, 
and  led  them  astray,  in  the  consideration 
of  this  great  question  of  debts  and  rail- 
ways. I  shall  certainly  oppose  that 
clause  as  it  stands.  I  shall  not  ask  for 
the  insertion  of  a  provision  requiring  the 
consent  of  each  state  with  the  idea  that 
the  debts  of  one  state  will  be  taken  over, 
and  not  the  debts  of  the  others,  because  I 
think  the  practical  effect  would  be  that 
unless  a  Federal  Treasurer  could  get  all 
the  states  to  agree  he  would  not  touch 
the  debts  at  all. 

Sir  George  Turner. — One  state  out  of 
eleven  or  twelve  could  block  the  whole 
thing. 

Mr.  McMILLAN.  —  I  cannot  imagine 
that  sort  of  thing.  I  cannot  imagine  that 
any  fair  scheme  drawn  up  in  regard  to  these 
colonies  will  be  blocked  by  any  one  state  un- 
less it  is  very  unfair  to  that  state;  and  as 
I  think  that  the  questions  of  railways  and 
debts  are  closely  intertwined,  I  believe 
it  is  possible  that  some  general  scheme  as 
to  the  debts  and  railways  may  be  unfair 
to  one  colony,  and  that  colony  will  be 
perfectly  justified  in  not  agreeing  to  it 
when  its  peculiar  position  is  understood. 

Mr.  Glynn. —The  relative  values  of  all 
the  debts  can  be  easily  ascertained. 

Mr.  McMILLAN. — I  do  not  say  for  one 
moment  that  you  cannot  have  a  scheme. 
There  is  no  matter  in  connexion  with  the 
development  of  our  Commonwealth  that 
cannot  to  a  certain  extent  be  solved  by 
reasonable  men, by  reasonable  compromise- 
We  are  not  here  to  judge  a  question  of 
6s.  8d.  one  way  or  the  other.  I  do  not 
think  I  need  take  up  the  time  of  the 
committee  any  longer.  I  do  not  honestly 
think  that  this  financial  debate,  after 
having  had  the  report  of  this  committee, 
should  be  very  long.     The  only  question 


which  is  new  is  the  question  of  Western 
Australia.  Every  other  matter  has  been 
debated  and  argued  time  after  time, 
and  it  seems  to  me  that  after  free  and 
liberal  discussion  has  taken  place,  and 
nobody  of  course  ought  to  be  gagged,  we 
ought  to  come  to  a  vote  on  these  proposals 
as  the  result  of  the  best  efforts  of  the  best 
men  we  have  been  able  to  get  together  for 
that  purpose.  If  these  men  fail,  then 
the  Convention  fails.  It  seems  to  me 
that  unless  there  is  some  matter  of  vital 
principle  which  would  in  the  opinion  of 
an  honorable  member  practically  ruin  the 
chances  of  the  Constitution  before  the 
people  of  his  colony  we  have  a  right  to 
take  this  scheme  almost  in  its  entirety. 
The  question  of  Western  Australia  is  new, 
and  it  ought  to  be  thoroughly  thrashed 
out.  The  question  of  Tasmania  arises, 
and  so  far  as  1  am  concerned  I 
shall  be  glad  to  see  anything  done 
that  can  get  that  colony  out  of  its  diffi- 
culties, because  I  can  clearly  see,  from 
the  papers  that  were  distributed  by  Sir 
Philip  Fysh,  that  the  margin  on  which 
the}T  have  to  work  is  the  smallest  possible. 
The}'  have  strained  direct  taxation  in  that 
yonng  country  to  the  very  utmost.  There 
is  only  a  certain  limit  to  Customs,  because 
if  you  attempt  to  go  beyond  a  certain  limit 
you  destroy  your  own  efforts.  If  we  have 
a  colony  in  which  a  sum  of  £50,000  or 
£100,000  is  a  matter  of  vital  concern  to 
its  statesmen,  then  I  think  we  ought  to 
consider  that  colony  of  150,000  persons  in 
the  midst  of  a  community  of  3,500,000 
persons.  There  must  be  generosity  in  this 
Convention,  and  there  must  be  generosity 
in  the  Federal  Parliament.  We  do  not  deal 
on  strict  lines  with  anything  in  our  local 
Government.  We  do  not  decide,  if  a  break- 
water is  wanted  at  the  mouth  of  a  river, 
wdiether  the  whole  of  the  people  in  that  lo- 
cality could  not  be  bought  out  for  the  price 
of  the  breakwater.  We  say — "There  is  a  cer- 
tain necessity  to  protect  the  people  of  that 
part  of  the  colony  ;  we  trust  to  the  future 
growth  and  development  of  things,  and  we 
will  deal  generously  and  freely,  without 
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any  consideration  of  mere  paltry  pounds 
and  shillings."  The  same  principle  must 
actuate  us  in  this  financial  affair.  Even  if 
this  scheme  bristled  with  more  objections 
and  greater  injustice  than  it  does,  we  should 
accept  it  if  it  is  the  only  possible  thing  to 
do.  The  Federal  Parliament  must  deal 
with  the  finances  of  the  future  on  broad 
and  liberal  lines.  We  must  recollect  that 
so  far  as  finance  is  concerned,  it  is  practi- 
cally a  unification  of  this  young  empire. 
And,  therefore,  feeling  as  I  do  that  the 
men  who  represent  us  will  be  practically 
ourselves,  that  this  feeling  for  federation, 
for  loyalty  to  all  parts  of  Australia,  for 
generous  treatment  of  one  by  the  other,  is 
growing  rapidly  and  surely  in  our  midst,  I 
leave  the  wThole  matter,  as  it  has  been 
arranged  here,  with  confidence  to  the 
Federal  Parliament. 

Sir  PHILIP  FYSH  (Tasmania).— The 
very  kind  expressions  of  opinion  which 
have  been  offered  by  the  two  representa- 
tives of  New  South  Wales  (Mr.  Keid  and 
Mr.  McMillan)  lead  me,  as  a  Tasmanian, 
to  express  the  hope  that  the  financial 
proposals,  as  they  now  come  from  the 
Finance  Committee,  may  receive  a  very  cor- 
dial reception  from  the  Convention.  What- 
ever serious  doubts  may  have  been  on  my 
mind  while  sitting  on  the  various  Finance 
Committees,  in  respect  to  the  possible 
position  of  Tasmania,  and  the  federal 
financial  position,  they  may  be  somewhat 
removed  if  the  spirit  which  has  actuated 
the  speakers  this  morning  is  moving  all 
the  members  of  the  Convention.  Therefore 
with  the  full  hope,  when  we  find  Western 
Australia  being  dealt  with  so  liberally 
under  these  proposals,  that  wherever  ne- 
cessity may  be  shown  to  arise,  similar 
sympathy  will  be  expressed  and  shown  in 
a  practical  spirit,  I  am  disposed  to  accept 
the  proposals  of  the  Finance  Committee, 
and  to  believe  that  they  have  done  a  good 
work,  and  that  as  a  whole  the  proposals 
can  hardly  be  improved  upon  by  the  Con- 
vention. I  wTould  like  to  call  the  atten- 
tion of  honorable  members  to  the  history, 
short  though  it  may  be,  of  the  Finance 
[Mr.  McMillan. 


Committee  of  each  Convention.  When 
their  memories  are  refreshed  as  to  what 
was  done  in  Sydney  in  1891,  at  Adelaide 
in  1897,  at  Sydney  in  1897,  and  in  Mel- 
bourne in  1898,  in  respect  to  the  difficulties 
which  confronted  the  Finance  Committees, 
and  which  I  believe  are  now  overcome  in 
these  proposals,  I  believe  the  Convention 
will  arrive  at  the  conclusion  that  the 
alternative  of  those  proposals  cannot  be 
accepted.  The  Finance  Committee  of  1891, 
after  many  sittings,  proposed  that  the 
system  of  inter-state  accounts  should  be 
lasting,  and  it  also  purposed  to  charge 
the  whole  of  the  expenditures  of  the  Com- 
monwealth against  the  various  states  in 
the  proportion  in  which  the  expenditures 
were  made  within  the  states.  It  will  be 
in  the  recollection  of  those  who  attended 
the  Convention  of  1891,  and  of  those  who 
have  made  themselves  familiar  with  the 
Commonwealth  Bill  of  1891,  that  the  Con- 
vention altered  these  financial  proposals, 
and  made  the  expenditure  chargeable 
per  capita.  The  inequality  or  inequity 
of  such  a  proposal  has  been  exposed 
by  Sir  Samuel  Griffith  and  others  on 
many  occasions.  It  possibly  was  one  of 
the  reasons  why  the  financial  proposals  of 
1891  did  not  find  that  acceptance  which 
some  of  us  hoped  they  would  find.  Then, 
after  some  years  of  experience,  the  press 
having  kept  us  alive  to  the  inequity  of  the 
proposals  of  1891,  we  met  at  Adelaide. 
I  am  not  revealing  secrets  when  I  say  that 
day  after  day,  for  seven  days,  some  twenty 
gentlemen  sat  round  the  finance  table  while 
proposals  were  made,  and  yet  day  after  day 
the  report  of  our  chairman  had  to  be  rele- 
gated to  the  waste- paper  basket.  After 
seven  days  again  the  Finance  Committee 
came  to  the  conclusion  that  the  counting- 
house  must  be  brought  in,  and  that  there 
was  no  equitable  solution  of  the  financial 
difficulty  excepting  that  associated  with 
inter-state  accounts.  The  proposals  of  the 
committee  came  before  the  Convention, 
and  the  then  Premier  of  New  South 
Wales,  although  himself  a  party  to  the 
proposals,  and  Mr.  McMillan,  although  the 
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chairman  of  the  Finance  Committee,  said 
that,  while  they  could  not  get  rid  of  the 
system  of  inter-state  accounts,  they  were 
not  at  all  in  love  with  it.  Mr.  Reid,  at 
the  Convention,  made  a  suggestion  that 
the  difficulty  might  be  overcome  by  keep- 
ing accounts  for  a  certain  period  and  then 
attempting  to  adjust  the  various  propo- 
sals by  a  sliding  scale  for  five  years.  We 
have  tested  that  plan.  It  has  been 
tested  by  the  press,  and  by  various  of 
our  statisticians,  and  Treasurers,  and  has 
been  found  wanting.  The  Finance  Com- 
mittee were  unable  to  face  the  finance 
difficulty  at  Sydney,  but  here  we  have  sat 
for  many  days,  and  after  all  the  experience 
of  the  last  five  years,  with  the  informa- 
tion furnished  by  our  statisticians  before 
us,  we  have  again  been  forced  back  to  the 
original  proposal  that  the  counting-house 
shall  come  in  and  that  inter-state  accounts 
shall  be  kept.  The  inter-state  accounts 
are  only  to  be  kept  for  a  period,  and  it 
appears  to  the  Finance  Committee  that 
there  is  no  other  way  of  equitably  solving 
this  problem.  The  keeping  of  accounts  for 
five  years  will  give  to  the  Federal  Executive 
and  to  the  Federal  Parliament  an  index 
of  what  each  state  has  been  contributing 
during  each  year,  and  will  enable  the 
Federal  Parliament  to  discharge  the  very 
onerous  duty  that  is  imposed  upon  them 
of  thereafter  finding  some  other  equitable 
means  of  distribution.  I  notice  that  Mr. 
Lyne  strongly  objects  to  the  system  of 
accounts,  but  I  would  ask  him,  as  the 
Convention  will  no  doubt  ask  itself,  what 
is  the  alternative  1  The  only  alternative 
is  the  per  capita  distribution  of  all  our 
revenue  and  all  our  expenditure.  There 
are  honorable  members  present  whose 
opinion  was  strongly  expressed  at  the 
meetings  of  the  Finance  Committee  that 
we  were  not  actuated  by  a  federal  spirit 
if  we  were  not  prepared  to  agree  to  a 
distribution  of  revenue  per  capita.  But 
the  difficulties  of  that  proposal  will  be 
seen  by  any  one  who  has  given  considera- 
tion to  the  abnormal  conditions  of  finance 
in  Western  Australia,  where  at  the  present 


time  £6  per  head  is  collected  from  Cus- 
toms, or  to  the  extraordinary  position  in 
New  South  Wales,  where  from  20s.  to  25s. 
per  head  covers  the  Customs  revenue.  In 
Tasmania  the  average  is  40s.;  in  South 
Australia  it  is  somewhat  less ;  and  in 
Queensland  it  is  56s.  It  must  be  ap- 
parent from  these  facts  that  a  uniform 
Tariff  collected  and  paid  into  the  one  poc- 
ket— the  Federal  Treasury — cannot  equi- 
tably be  divided  per  capita  over  the  whole 
of  the  Commonwealth. 

Mr.  Lyne. — The  difference  is  owing  to 
the  difference  in  the  Tariff. 

Sir  PHILIP  FYSH.—  The  honorable 
member  is  mistaken.  Special  circum- 
stances very  materially  affect  the  amount 
contributed  per  head.  That  has  been 
shown  in  a  small  degree  with  respect  to 
narcotics,  spirits,  and  tea  and  sugar,  figures 
having  been  worked  out  which  give  the 
per  capita  contribution.  In  Western  Aus- 
tralia and  in  Queensland  there  is  a  larger 
proportion  of  men-folk  than  in  the  other 
colonies,  and  we  know  they  are  the  prin- 
cipal consumers,  and  that  they  contribute 
most  to  our  Customs  revenue  so  far 
as  narcotics,  spirits,  tea,  and  sugar  are 
concerned.  The  revenue  from  these 
articles  throughout  all  Australia  comes 
to  from  33  to  40  per  cent,  of  the  total 
Customs  revenue,  and  therefore  the  women 
and  children  and  others  who  do  not  con- 
sume these  articles  only  pay  their  share 
of  the  remaining  60  or  62  per  cent.  In 
Tasmania  we  have  a  mining  population, 
and  if  it  were  possible  to  separate  the  re- 
venues collected  on  the  west  coast,  or  in  the 
north  or  the  east,  from  that  collected  in 
our  mining  centres,  it  would  be  found  that 
the  contribution  per  head  of  the  men-folk 
in  the  mining  centres  amounts  to  from  £4 
to  £10,  whilst  the  contribution  per  head 
of  the  women,  children,  and  others  in  the 
cities  does  not  amount  to  more  than 
about  £\.  The  average  is  kept  up  to  about 
£2  per  head  by  the  very  high  duties  we 
have  to  levy  on  ad  valorem  goods,  irrespec- 
tive of  the  maximum  specific  duties  on 
other  goods. 
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Mr.  Lyne. — The  height  of  the  duty 
makes  some  difference. 

Sir  PHILIP  FYSH.— Yes ;  but,  ;.s  T 
have  explained,  the  amount  collected  per 
head  is  in  proportion  to  the  number  of 
men-folk  in  the  district  where  you  levy 
and  collect  your  duties.  It  will  be  seen, 
therefore,  that  we  have  been  driven  back 
to  the  accounts  system.  I  regret  it, 
although  this  is  the  system  that  I  have 
advocated  consistently  from  the  beginning. 
I  have  sat  upon  the  various  Finance  Com- 
mittees, and  I  have  always  taken  the  view 
that  the  Convention  could  only  over- 
come this  difficulty  by  adopting,  at  any 
rate  for  a  period,  the  accounts  system.  I 
should  be  delighted  if  some  honorable 
member  could  propose  some  other  scheme 
that  would  be  equitable.  I  have  not  been 
able  to  discover  any  other  myself,  nor  has 
any  other  been  suggested  to  me.  By  the 
proposals  made  by  the  Finance  Committee 
we  shall  get  rid  of  this  system  of  keeping 
accounts  in  five  years,  and  it  will  then  be 
left  to  the  Federal  Parliament  to  deal 
equitably  with  the  states.  No  provision 
is  made  that  the  Federal  Parliament  shall 
thereafter  distribute  the  revenue  per 
capita.  The  Federal  Parliament  will  have 
to  exercise  its  own  judgment,  and,  seeing 
that  it  will  be  composed  of  members 
elected  from  the  various  states,  we  may 
say  that  in  trusting  this  matter  to  it 
we  shall  simply  be  trusting  ourselves. 
The  clause  with  reference  to  the  imposi- 
tion of  uniform  duties  is  left  intact, 
because  the  foundation  of  our  Federation 
to  the  commercial  men  of  the  colonies  is 
commercial  unity.  They  desire  that 
trade  throughout  the  whole  of  the  colonies 
should  as  speedily  as  possible  be  free. 
Without  freedom  of  trade  such  a  Federa- 
tion fails  in  one  of  its  first  and  most 
essential  conditions.  We  have  been  strug- 
gling against  each  other  for  a  great 
number  of  years,  and  it  has  been  very 
truly  said  of  us  that  we  have  been  seven 
nurseries  of  petty  strife.  Nothing  has 
led  to  more  ill-feeling  between  us  than 
the  knowledge  that,  whilst  we  have  been 
[Sir  Philip  Fysh. 


professedly  inviting  the  keenest  compe- 
tition, we  have  been  interposing  barriers 
against  any  interchange  of  trade.  Under 
this  Federation  we  shall  get  rid  of  all  our 
Border  Tariffs  in  two  years.  In  the  mean- 
time, the  revenue  will  be  collected  by  the 
Federal  Executive,  and  the  surplus  re- 
turned to  each  state  will  be  in  proportion 
to  the  amount  collected.  What  system 
could  be  more  equitable?  What  more 
could  any  state  desire  than  that  it 
should  practically  be  left  as  it  is?  For 
two  years,  instead  of  paying  the  revenue 
into  our  own  exchequer,  we  shall  pay 
it  into  the  Federal  Exchequer,  and  it  will 
be  returned  to  us  less  the  amount  ex- 
pended in  its  collection.  The  result  will 
be  that  each  state  will  be  left  in  the  posi- 
tion it  is  in  at  the  present  time.  No 
Treasurer  will  have  any  occasion  to  com- 
plain. He  will  not  lose  or  gain,  but  he 
will  lose  or  gain  in  twTo  other  respects.  It 
is  in  regard  to  these  two  features  of  the 
proposals  that  are  made  by  the  Finance 
Committee  that  the  Treasurer  of  each  state 
will  have  to  consider  in  what  way  his 
particular  state  will  be  affected,  and  in 
what  way  he  can  make  up  any  deficiency 
that  may  arise.  The  deficiency  will  be 
caused  first  by  reason  of  the  state  contri- 
bution to  the  new  or  original  expenditure 
that  will  be  incurred  of  about  £300,000 ; 
and,  secondly,  by  reason  of  the  new  or 
original  expenditure  which  will  be  incurred 
in  order  to  make  good  to  Western  Aus- 
tralia any  loss  that  she  may  sustain  under 
the  arrangement  now  suggested.  The 
cost  of  federation  to  the  various  states 
will,  therefore,  be  £400,000  a  year.  But 
we  must  not  lose  sight  of  the  other  point, 
which  each  of  us  will  have  to  consider 
seriously,  that  is,  how  far  our  state  revenues 
will  be  affected  by  intercolonial  free-trade. 
The  movement  of  intercolonial  trade  has 
been  very  strange  during  the  last  five 
years.  We  have  a  record  of  the  movement 
of  that  trade  in  1890,  which  was  supplied 
to  the  Convention  in  Sydney  in  1 89 1 .  That 
showed  that  there  was  about  £850,000  of 
duty  per  annum  collected  by  the  various 
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states  upon  colonial  products,  of  which 
£850,000  nearly  £300,000  was  upon  sugar, 
the  product  of  Queensland.  But  the  move- 
ment to  which  I  was  about  to  refer  was  that 
which  affects  Western  Australia.  Her  share 
of  duty  out  of  the  £850,000,  collected 
within  her  borders  on  intercolonial  products 
within  that  year,  amounted  to  £90,000. 
Within  two  years  we  find  that  she  was 
collecting  £180,000  upon  the  same  neces- 
saries of  life  ;  and  in  1896-7  we  now  have 
information  supplied  by  the  Statistician  of 
Western  Australia  pointing  out  that  her 
collection  of  duty  upon  intercolonial  pro- 
ducts amounted  to  £380,000  a  j-ear,  or 
about  35  per  cent,  of  her  Customs  revenue. 
These  are  the  items  which  will  concern 
every  state  Treasurer.  Tasmania  will 
have  to  bear  her  share  of  £40,000,  and  a 
matter  of  very  serious  consideration  it  will 
bo,  plus  the  extra  expenditure  to  which  I 
h  ive  already  referred.  Fortunately,  under 
t'ie  present  proposals  of  the  Finance  Com- 
mittee, we  get  rid  of  a  very  serious 
contribution  which,  under  the  existing 
Bill,  we  should  have  to  pay ;  that  is,  the 
difference  between  our  state  expenditure 
on  the  various  services  transferred  and 
the  Commonwealth  expenditure  when  it 
will  be  thrown  into  a  per  capita  distri- 
bution. We  were  left,  unfortunately,  in 
the  position  of  losing  about  £60,000  a 
year  by  that  transfer.  Now,  under  the 
more  equitable  proposals  at  the  present 
time — That  is  :  the  proposal  first  to  last 
for  two  years,  and  then  for  five  years 
more,  under  the  system  of  bookkeeping — 
we  shall  certainly  be  in  a  better  position 
as  regards  that  £60,000,  but  we  shall  still 
stand  in  an  unfortunate  position,  although 
not  so  serious  as  anticipated  by  Mr.  Cogh- 
lan  in  his  papers.  The  serious  difficulty 
will  confront  the  Treasurer  of  Tasmania, 
whoever  he  may  be,  of  making  good 
the  large  amount  of  deficiency,  first  in 
paying  the  per  capita  share  of  the  new 
expenditure,  and  second,  the  loss  on  the 
Tariff  on  account  of  intercolonial  free- 
trade.  Having  got  rid  of  the  first  two 
years,    I    will   presume  that   the  Federal 


Parliament  shall  have  enacted  a  Uniform 
Tariff,  a  presumption  which  I  suppose  I 
may  take  for  granted  will  not  be  questioned. 
Although  you  may  lay  the  duty  upon  the 
Federal  Parliament  of  imposing  this  uni- 
form Tariff  it  possibly  might  fail,  but  we 
have  to  ask  ourselves  is  it  likely  that  it 
will  fail  ?  When  we  know  that  its  failure 
to  impose  a  uniform  Tariff  will  not  only 
leave  it  high  and  dry  without  any  revenue 
but  will  also  leave  all  the  other  states  of  Aus- 
tralia without  any  Customs  revenue,  it  must 
be  apparent  that,  although  we  cannot  en- 
force this  responsibility  on  the  Federal 
Executive,  yet  it  is  enforced  by  reason  of 
the  magnitude  of  the  questions  involved 
in  the  event  of  their  failure.  Seeing  that 
those  who  will  be  elected  hereafter  to  the 
Federal  Parliament  will  be  representatives 
of  the  people,  knowing  the  necessities  of 
each  state,  we  can  certainly  trust  the  Fede- 
ral Parliament  to  secure  within  two  years 
the  necessary  uniform  Tariff.  I  have  no 
doubt  upon  the  matter  myself,  and  I 
should  not  hesitate  to  recommend  those 
who  may  look  to  me  for  advice  in  a  matter 
of  this  kind  to  accept  under  these  circum- 
stances whatever  the  responsibility  may 
be  of  going  into  a  Federation  with  the  very 
extreme  view  that  there  is  just  a  possibility 
of  the  Federal  Parliament  not  agreeing  to 
a  Federal  Tariff  within  two  years.  We 
shall  assume,  therefore,  that  the  Tariff 
has  been  framed  ;  thereafter  for  five  years 
the  revenue  will  be  collected  throughout 
the  states  on  this  new  and  uniform  Tariff 
giving  intercolonial  free- trade,  and  I  think 
very  probably  giving  to  the  states  a  main- 
tenance, as  nearly  as  possible,  of  the  same 
average  amount  of  duty  which  we  are  col- 
lecting at  the  present  moment.  It  may 
be  premature  to  speculate  upon  possibili- 
ties, but  for  all  that,  I  think  that  it  is  our 
duty  to  look  to  possibilities,  and  when  I 
know  that  there  are  Western  Australia, 
South  Australia,  Tasmania,  and  Victoria, 
which  are  sure  to  be  among  the  federated 
states,  all  of  them  having  an  absolute 
necessity  for  the  full  amount  of  revenue 
which      they      are      receiving      at      the 
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present  time,  I  shall  assume  that  if 
there  be  one  state,  which  is  desirous 
of  cutting  down  the  revenue  to  a  very 
small  sum  that  that  one  state  will  not 
prevail  against  the  absolute  necessities 
of  the  great  number  of  states  who,  in 
fact,  would  not  only  be  embarrassed, 
but  rendered  insolvent,  by  the  fact  that 
the  revenue  was  not  maintained  by  means 
of  a  good  revenue  Tariff — a  Tariff  for 
revenue  purposes,  but  not  for  protective 
purposes.  I  will  not  import  the  question 
of  protection  into  the  debate ;  it  is  quite 
out  of  the  question ;  but,  for  revenue 
purposes,  the  Federal  Parliament  will 
find  it  absolutely  necessary  to  raise 
some  such  amount  as  we  are  finding 
for  ourselves  at  present,  or  many  of  us 
will  be  left  in  the  very  serious  predica- 
ment of  not  being  able  to  pay  our 
wTay.  We  shall,  therefore,  during  those 
five  years  receive  back  just  in  the  same 
proportion  as  we  pay,  and  we  continue  the 
equity  of  the  system  to  which  I  have 
referred  already.  We  ask  nothing  from 
New  South  Wales  or  any  more  wealthy 
state.  Victoria  in  her  need  asked  nothing. 
We  recognise  to  the  full  that  one  of  the 
bases  of  our  negotiations  here  is  the  prin- 
ciple laid  down  in  the  resolutions  first 
moved  by  our  leader  that  there  shall  be 
no  surrender  by  any  one  of  any  right,  and 
I  presume  that  that  meant  that  we  are 
not  asking  any  state  to  surrender  any 
revenue  which  it  may  receive.  Therefore 
that  is  one  of  the  bases  of  our  negotia- 
tions. Neither  Tasmania  nor  any  one 
else  desires  New  South  Wales  to  surrender 
anything.  We  say  deliberately  that 
New  South  Wales  shall  benefit  to  the 
amount  of  every  penny  which  she  col- 
lects within  her  own  borders,  and  we 
shall  take  care  of  her  even  outside  of  her 
own  borders  if  we  can.  Then  there  is  the 
proposal  which  I  think  my  honorable 
friend  (Mr.  McMillan)  misunderstood. 
Clause  89  goes  further  to  my  mind  than 
he  explained.  It  is  intended  to  add  io 
clause  89  the  new  paragraph  which  is  in 
print.  Before  uniform  duties  of  customs 
[Sir  Philip  Fysh. 


have  been  imposed,  if  goods  are  exported 
into  another  colony,  if  they  have  paid 
nothing,  say,  in  New  South  Wales,  having 
been  imported  under  her  free-trade  Tariff 
this  year,  and  next  year  the  uniform  Tariff 
of  the  Commonwealth  imposes  a  20  per  cent, 
duty,  and  those  goods  are  sent  down  to  Tas- 
mania, Tasmania  will  collect  20  per  cent, 
thereon.  If  they  be  goods  which  came 
into  Victoria,  and  paid  10  per  cent,  duty 
this  year,  under  the  Commonwealth  they 
will  be  responsible  for  1 5  per  cent,  duty  ; 
then  being  shipped  to  Tasmania  for  home 
consumption  the  merchant  importing 
them  into  Tasmania  wTill  have  to  pay  5 
per  cent.  duty.  First,  I  shall  presume  that 
every  state  Treasurer  will,  within  the  two 
years  whilst  the  merchants  and  importers 
are  waiting  for  the  coming  excitement  of 
the  Federal  Commonwealth  Tariff,  take  care 
to  protect  the  revenue  in  some  way,  because 
unless  the  state  Treasurer  does,  within 
six  months  of  the  coming  into  operation 
of  the  uniform  Tariff,  which  may  be  20 
per  cent,  ad  valorem,  protect  the  state 
revenue  by  the  imposition  of  some 
duty  which  he  thinks  will  be  closely 
allied  to  that  which  will  be  the  federal 
duty,  we  shall  find  ourselves  in  this  posi- 
tion. The  merchants  of  Australia  will' 
load  up  the  markets  very  considerably  in 
a  particular  year  when  a  low  duty  pre- 
vails, as  in  Victoria  on  some  articles  which 
are  to  be  manufactured,  and  when  there 
is  no  duty  in  free-trade  New  South  Wales. 
Then  the  Federal  Tariff  for  the  first  year 
will  be  penalized  to  that  extent.  That  is 
so  serious  a  point  that  I  fancy  the  Trea- 
surers themselves  will  bear  it  in  mind. 
Take  New  South  Wales,  for  example. 
The  merchants  there  have  loaded  their 
stocks  very  heavily  this  year  under  the 
free-trade  Tariff;  when  those  goods  are 
exported,  they  will  be  subjected  to  the 
Commonwealth  Tariff. 

An  Honorable  Member.  —  That  will 
only  apply  to  a  few  commodities. 

Sir  PHILIP  FYSH.— It  will  apply 
very  largely  to  everything  in  the  shape 
of   ad  valorem  duties;    they  will  all  be 
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subject  to  variations  of  that  kind.  I  know, 
if  I  were  in  trade,  I  should  load  up  in 
New  South  Wales  very  considerably  with 
all  those  goods  which  are  free,  because  I 
would  be  quite  sure  that  they  could  not 
remain  free  under  the  Federal  Tariff. 

Mr.  McMillan. — Surely  the  honorable 
member  would  not  do  such  an  improper 
thing  1 

Sir  PHILIP  FYSH.— I  would;  and 
any  mercantile  man  would  be  a  fool  if  he 
did  not  do  so. 

Sir  John  Forrest. — You  would  load  up 
our  place  with  sugar. 

Sir  PHILIP  FYSH.— Very  naturally 
that  would  be  done  when  one  might  be 
perfectly  sure  that  the  duty  on  sugar 
will  be  increased  from  £3  to  £6  per  ton. 
Sir  John  Forrest. — Both  sugar  and  tea. 
Sir  PHILIP  FYSH.— Certainly ;  the 
right  honorable  member  has  supplied  the 
very  example  I  wanted.  The  merchants 
there  knowing  that  sugar  is  an  article 
which  must  be  more  heavily  taxed  here- 
after, would  be  certain  in  Western  Aus- 
tralia to  bring  in  a  six  months',  if  not  a 
twelve  months'  supply,  under  the  low 
Tariff. 

Mr.  McMillan. — The  honorable  mem- 
ber seems  to  know  all  about  it. 

Sir  PHILIP  FYSH.— I  know  all  about 
it,  just  as  my  honorable  friend  does.  It  is 
one  of  those  profits  in  trade  to  which  all 
traders  are  entitled,  and  it  frequently  does 
very  little  more  than  equalize  the  losses 
which  are  made  when  Tariffs  are  reduced. 
This  clause  will  not  only  meet  that  purpose, 
but  it  was  designed  to  meet  another 
purpose,  and  I  hope  that  the  Right  Hon. 
Sir  George  Turner  and  the  honorable 
member  (Mr.  Holder)  will  follow  me. 
This  clause  was  designed  to  meet  another 
purpose,  and,  although  it  is  not  fully 
expressed,  I  am  going,  when  we  come  to 
consider  the  clause — having  previously 
consulted  some  members  of  the  Finance 
Committee — to  move  the  insertion  of  cer- 
tain words  which  will  make  it  meet  that 
other  purpose.     We  have  provided  for  five 


years'  bookkeeping  v>ith  respect  to  all 
goods  entering  into  one  colony,  where  the 
duty  is  paid,  and  finally  passing  into 
another  colony  for  consumption,  so  that 
the  latter  colony,  where  the  goods  are 
consumed,  shall  receive  the  credit  for  the 
customs  duty  paid  on  those  goods,  even 
though  it  was  paid  in  another  country. 
That  is  a  very  necessary  provision.  But 
there  is  no  provision  as  far  as  this  par- 
ticular class  of  goods  is  concerned.  There- 
fore, if  the  goods  are  subject  to  a  duty  of 
20  per  cent,  ad  valorem  under  the  Com- 
monwealth Tariff,  and  they  have  only  paid 
10  per  cent,  on  importation  into  New 
South  Wales,  for  example,  when  they  are 
sent  to  Tasmania  for  consumption,  only 
10  per  cent,  is  to  be  collected  on  them  in 
Tasmania,  which  colony  will,  of  course,  be 
entitled  to  the  other  10  per  cent.  Now, 
some  provision  must  be  made  in  that 
clause  to  meet  that  particular  purpose, 
because  that  is  to  be  with  us  the  purpose 
of  the  clause  more  than  anything  else. 
There  are  one  or  two  other  points  on 
which  I  might  speak ;  but  I  will  limit  my 
remarks  to  the  question  with  respect  to 
Western  Australia,  because  we  shall  have 
opportunities  in  connexion  with  each  clause 
of  discussing  their  special  necessities  and 
their  special  provisions.  I  think,  therefore, 
I  will  confine  myself  to  clause  92,  which 
provides  for  the  special  arrangement  with 
Western  Australia.  Sir  John  Forrest  will 
be  able  to  state  his  own  case,  on  the  part 
of  that  colony,  and  I  therefore  need  not 
espouse  his  cause,  but  will  content  myself 
with  speaking  generally  as  to  the  case  of 
the  states  which  may  be  seriously  injured 
in  their  revenue  by  reason  of  intercolonial 
free-trade.  It  wTill  remain  for  the  Con- 
vention to  give  its  very  serious  considera- 
tion under  this  clause  to  the  desirability 
of  either  inserting  "  Tasmania  "  or  of  acting 
under  the  suggestion  of  Mr.  Reid,  and 
making  some  other  special  provision  for 
that  colony. 

Mr.  McMillan. — Would  it  not  satisfy 
you  if  we  put  Tasmania  on  the  same 
footing  as  Western  Australia  ? 
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Sir  PHILIP  FYSH.— It  is  not  for  me 
or  for  the  representatives  of  Tasmania  to 
say  what  will  satisfy  that  colony.  It  is 
utterly  impossible  for  any  of  us  to  gauge 
the  possibilities  of  the  changes  which 
will  take  place  when  we  have  free-trade 
throughout  the  colonies. 

Mr.  McMillan. — I  am  only  speaking  of 
the  Constitution  we  are  framing  now. 

Sir  PHILIP  FYSH.— Well,  personally, 
I  am  so  enamoured  of  the  one  great  purpose 
which  we  have  in  view,  which  is  to  secure 
union  and  free  commerce  in  these  colonies, 
that  I  would  recommend  almost  any  rea- 
sonable sacrifice  to  the  people  whom  I 
represent. 

Mr.  Fraser. — That  is  the  right  spirit. 

Sir  PHILIP  FYSH.— And  that  is  the 
spirit  I  find  existing  amongst  all  the  Tas- 
manian  members  of  this  Convention.  We 
will  all  strive  to  our  utmost  to  induce  the 
people  of  Tasmania  to  come  into  the 
Federation — I  must  not  say  at  any  price, 
that  would  not  do,  but  if  it  is  at  all 
possible.  And  even  if  we  have  to  make 
some  sacrifices,  I  believe  that  our  losses 
will  be  made  good  in  some  other  wray. 
That  is  the  spirit  in  which  I  now  address 
the  Convention,  and,  therefore,  I  support 
the  proposal  with  respect  to  the  special 
treatment  of  Western  Australia.  It 
would  be  a  thousand  pities  if  wTe 
had  to  wait  for  some  later  opportunity 
for  the  fullest  development  of  this 
Commonwealth.  It  is  a  thousand  pities 
that  Queensland  is  not  immediately  to  be 
one  of  us.  I  think  that  Western  Australia, 
if  we  agree  to  this  proposal,  ought  to  become 
one  of  us,  and  I  should  like  my  honorable 
friend  (Mr.  Lyne)  to  follow  the  observations 
I  am  about  to  make  with  regard  to  that 
provision,  because  I  feel  that  a  few  words 
of  explanation,  in  addition  to  those  wThich 
have  already  been  given,  may  elucidate 
what  seems  to  Mr.  Lyne  to  be  a  complex 
piece  of  machinery,  but  wrhich  Mr.  McMil- 
lan accepts  as  an  arrangement  which 
is  as  clear  as  could  possibly  be  made 
between  commercial  men.  In  Western 
Australia  a  certain  Tariff  is  in  existence 
[Sir  Philip  Fysh. 


prior  to  the  establishment  of  the  Com- 
monwealth and  the  introduction  of  its 
uniform  Tariff.  The  Tariff  of  Wes- 
tern Australia  yields  a  certain  amount 
of  revenue.  It  includes  duties  on  butter, 
cheese,  bacon,  chaff,  and  potatoes  coming 
from  the  other  colonies.  Taking  the  Cus- 
toms revenue  of  Western  Australia  for 
1896  as  the  basis,  that  colony  will  lose, 
under  the  first  year  of  the  uniform  Tariff 
— assuming  that  all  duties  on  articles  of 
intercolonial  produce  are  abolished — no  less 
than  £389,000.  The  proposal  is  that  in 
each  of  the  five  years  following  the  estab- 
lishment of  a  uniform  Tariff  a  statement 
will  be  made  up  to  show  what  under  her 
own  Tariff  Western  Australia  would  have 
received  in  customs  dues,  and  the  differ- 
ence between  the  two  sums  is  the  amount 
she  would  lose  by  the  adoption  of  the 
Commonwealth  Tariff.  Now,  w  hat  are  we 
going  to  do  to  requite  Western  Australia 
in  respect  of  that  loss  ?  We  make  up  a 
similar  account  in  respect  of  each  of  the 
states,  and  throw  all  the  accounts  into 
one,  from  which  wre  find  that  all  the 
losing  states,  including  Western  Australia, 
have  lost  a  certain  amount  of  revenue  by 
reason  of  this  new  Tariff.  Then  wre  ascer- 
tain the  difference  between  the  two,  and 
whatever  that  amount  is,  is  due  from  the 
Commonwealth  to  Western  Australia. 

Mr.  Line. — But  they  all  have  to  lose 
something. 

Sir  PHILIP  FYSH.— Let  me  follow 
that  out.  Western  Australia  will  not 
lose,  in  my  opinion,  a  very  considerable 
amount,  because  she  admits  her  imported 
machinery,  her  tea,  her  sugar,  and 
various  other  important  articles  at  pre- 
sent duty  free. 

Mr.  McMillan. — She  will  lose  nothing 
that  intercolonial  free-trade  will  not  make 
up  for. 

Sir  PHILIP  FYSH.— None  of  the  colo- 
nies can  presume  to  expect  that,  under  the 
uniform  Tariff  of  the  Commonwealth,  they 
will  import  machinery,  tea,  sugar,  and 
various  other  important  articles  free,  as  is 
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at  present  done  in  Western  Australia, 
And  if  Victoria,  Tasmania,  and  Queens- 
land only  imposed  duties  of  12^  per  cent. 
ad  valorem,  like  Western  Australia,  on 
many  other  imports,  it  would  land  all 
those  colonies  in  bankruptcy — all  except 
New  South  Wales.  Of  course,  as  impor- 
tation is  increased  consequent  on  lower 
duties  the  revenue  would  increase,  but  it 
would  take  some  considerable  time  to 
restore  the  equilibrium  in  that  way, 
and  in  the  meantime  all  the  colonies 
except  New  South  Wales  would  be  landed 
in  bankruptcy.  I  certainly  believe  that 
low  duties,  in  the  long  run,  frequently 
produce  as  much  or  more  revenue  than 
higher  duties,  but  while  the  transition  is 
taking  place  we  should  suffer  from  loss  of 
revenue.  As  the  Treasurer  of  one  of  these 
colonies,  I  believe  that  for  that  period  we 
must  be  protected,  and,  therefore,  we  pro- 
vide that  the  proportionate  loss  of  revenue 
from  customs  duties,  consequent  on  the 
introduction  of  the  uniform  Tariff  and 
intercolonial  free-trade,  sustained  by 
Western  Australia  shall  be  made  good 
by  the  Commonwealth.  Now,  I  do 
not  believe  that  Western  Australia  will 
lose  £389,000  through  the  introduction 
of  intercolonial  free-trade,  because  part  of 
her  loss  will  be  made  good  by  the  imposi- 
tion of  duties  on  goods  at  present  admitted 
free.  It  is  more  likely  that  the  amount 
which  the  Commonwealth  will  have  to 
provide  for  Western  Australia  will  be  some- 
thing like  £100,000.  But  whatever  the 
result  may  be,  Western  Australia  will  have 
this  satisfaction:  That  she  is  not  to  be 
placed,  under  federation,  for  the  first  five 
years  in  a  worse  position  as  regards  Cus- 
toms revenue  than  she  is  at  the  present 
time. 

Sir  John  Forrest.— No;  but  she  will 
not  be  put  in  a  worse  position  than  any 
other  colony  joining  the  Federation. 

Sir  PHILIP  FYSH.— But  Western  Aus- 
tralia will  get  secured  to  it  the  same 
amount  of  Customs  revenue  as  it  now 
enjoys,  or  rather  as  it  would  then  enjoy  if 
its  own  Tariff  had  continued  in  operation 


instead  of  the  uniform  Tariff  of  the  Com- 
monwealth being  brought  into  existence. 

Sir  John  Forrest. — Oh,  no. 

Sir  PHILIP  FYSH.— Western  Australia 
is  to  receive  from  the  Commonwealth  the 
difference  between  the  revenue  she  actually 
obtains  under  the  uniform  Tariff  after 
federation,  and  the  amount  she  would 
have  received  from  the  same  importa- 
tions had  her  own  Tariff  continued  in 
operation.  I  believe  that  freedom  of 
trade  between  the  colonies  will  prove  to 
be  so  advantageous  in  a  short  time,  that 
the  people  of  Tasmania,  and  of  the  other 
colonies,  recognising  its  benefits,  will  be 
glad  that  they  have  joined  the  Federation, 
and  will  not  have  cause  to  think  that  they 
have  paid  more  than  a  reasonable  sum  for 
those  advantages.  There  are  only  one  or 
two  other  points  I  desire  to  comment  on. 
There  is  one  point  which  was  mentioned 
by  Mr.  Lyne,  and  another  which  was  put 
by  Mr.  Reid,  that  ought  to  be  set  right. 
We  have  certainly  failed  to  continue  the 
provisions  with  respect  to  the  limitation 
of  expenditure,  and  with  respect  to  the 
guarantee  of  an  annual  surplus.  Now,  I 
corrected  Mr.  Lyne  when  he  wras  speaking 
by  interjecting  that  the  proposal  to  secure 
that  surplus  was  not  mine.  That  proposal, 
and  a  very  good  proposal  it  is  too,  came 
from  the  Premier  of  Victoria.  It  seemed 
to  me  to  be  a  very  necessary  proposal. 

Mr.  Lyne. — You  started  it. 

Sir  PHILIP  FYSH.— I  did  not  start  it, 
but  never  mind,  I  am  acknowledging  that 
it  is  a  good  proposal.  Still,  with  later 
experience  and  more  light  we  may  surely 
learn  wisdom  as  we  proceed,  and  I  think 
that  we  have  learnt  this  much  :  That  if 
South  Australia,  Victoria,  Western  Aus- 
tralia, and  Tasmania  must  maintain,  in 
order  to  continue  their  solvency,  a  revenue 
pretty  nearly  equal  to  that  which  they 
receive  at  present — and  I  believe  that 
those  states  will  have  in  their  own  hands 
the  power  to  compel  the  Federal  Executive 
to  make  such  proposals  to  the  Federal 
Parliament  as  will  secure  to  them  such  a 
revenue — then  no  Federal  Treasurer  dare 
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show  his  face  in  Parliament  with  a  Tariff 
which  will  not  take  into  consideration  the 
necessities  of  the  various  states.  It  has 
been  well  put  by  Mr.  McMillan  that  the 
Treasurer  of  the  Federation  will  be  per- 
petually in  touch  with  the  state  Trea- 
surers. 

Mr.  Fraser. — He  ought  to  be. 

Sir  PHILIP  FYSH.— He  will  thereby 
be  enabled  to  frame  his  proposals  accord- 
ing to  the  necessities  of  the  case,  and  he 
will  have  to  do  so,  because  he  will  be 
brought  face  to  face  with  the  representa- 
tives of  the  states  in  the  Federal  Parlia- 
ment. Therefore,  the  Federal  Executive 
may  be  relied  on  to  produce  before  Parlia- 
ment a  Budget  which  will  protect  the  sol- 
vency of  the  various  states.  I  shall  not 
be  led  into  discussing  the  very  impor- 
tant subject  with  which  Mr.  McMillan 
closed  his  remarks,  namely,  the  question 
of  taking  over  the  debts  of  the  colo- 
nies. I  asked  the  Finance  Committee  to 
consider  a  clause  dealing  with  that  subject, 
but  I  was  properly  persuaded  by  them 
that  it  would  be  better  to  have  the  sub- 
ject dealt  with  in  the  Convention.  The 
Finance  Committee  have,  therefore,  not 
further  considered  that  proposal.  1  observe 
that  Mr.  Glynn  has  a  very  similar  pro- 
posal already  in  print,  and  when  I  have 
compared  my  proposal  with  his  I  shall 
either  give  notice  myself  of  a  fresh  pro- 
posal with  respect  to  the  question  of  the 
debts  of  the  colonies,  or  support  Mr. 
Glynn's,  its  purpose  being  that  the  Federal 
Parliament  may  take  over  those  debts — 
that  we  shall  embrace  in  the  contract 
between  the  states  and  the  Commonwealth 
a  condition  that  the  Commonwealth  shall 
take  over  the  whole  of  the  debts  of  the 
colonies  joining  the  Federation. 

Mr.  Higgins.  —  Will  not  the  bond- 
holders get  the  benefit  of  that  arrange- 
ment? 

Sir  PHILIP  FYSH.— I  am  quite  pre- 
pared to  discuss  that  point,  although  I  do 
not  wish  to  enter  upon  the  question  now, 
but  I  will  content  myself  with  the  remark 
that,  whatever  benefit  may  accrue  to  the 
[Sir  Philip  Fysh. 


bond-holders  in  consequence  of  the  Com- 
monwealth taking  over  the  debts  of  the 
colonies,  there  will  be  an  equal  benefit  to 
the  colonies  themselves. 

Sir  George  Turner.— We  can  discuss 
that  question  by-and-by. 

Sir  PHILIP  FYSH.—  WTith  these  re- 
marks I  will  resume  my  seat,  cordially  in- 
dorsing what  has  been  done,  recommend- 
ing it  to  the  Convention  as,  I  think,  the 
only  alternative  to  which  we  have  found 
no  other  during  the  past  six  years  while 
we  have  had  this  matter  before  the  people. 
No  one  has  yet  found  an  alternative  which 
will  be  satisfactory  to  the  greater  number 
of  the  people.  We  shall  have  dissatisfac- 
tion with  these  proposals  expressed  in  this 
Convention;  but,  after  sitting  in  the 
Finance  Committee  with  men  who  have 
discussed  this  question  on  many  occasions, 
and  who  are  personally  responsible  to  the 
people  of  their  respective  colonies  as 
Treasurers  and  ex- Treasurers,  my  im- 
pression is  that  the  majority  of  the 
committee  have  some  right  to  recom- 
mend their  conclusions  on  this  question 
to  the  acceptance  of  the  Convention,  and 
I  presume  that  they  were  chosen  members 
|  of  the  Finance  Committee  because  of 
their  right  to  make  recommendations  in  a 
matter  of  this  kind.  I  observe  that  some 
members  of  the  Finance  Committee  have, 
in  the  Convention,  by  means  of  statistics, 
in  writing,  and  by  speech,  committed 
themselves  to  the  bookkeeping  principle ; 
and,  despise  it  as  you  please,  it  is  the 
principle  which  is  to  work  out  equity 
for  these  colonies,  and,  after  it  has  done 
that,  for  two  years  first,  and  for  five  years 
thereafter,  I  shall  be  pleased,  as  one  mem- 
ber of  the  Convention,  to  leave  what  is  to 
be  done  afterwards  to  the  Federal  Parlia- 
ment. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at 
five  minutes  past  two  o'clock  p.m.] 

Sir  GEORGE  TURNER  (Victoria).— 
I  am  somewhat  surprised  at  the  apparently 
perfect  unanimity  among  members  of  the 
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Convention  with  regard  to  the  scheme 
which  has  been  submitted  by  the  Finance 
Committee.  Probably  that  may  be  taken 
as  a  very  high  compliment  to  the  work 
performed  by  that  committee,  but  it  must 
be  surprising,  when  we  recollect  that  the 
scheme  now  brought  forward  is  practically 
the  scheme  which  was  submitted  by  the 
Finance  Committee  in  Adelaide,  and  which 
was  quietly  put  under  the  table.  The 
only  difference  between  these  schemes, 
so  far  as  the  question  of  distributing 
the  surplus  is  concerned,  is  that  at  Ade- 
laide we  determined  that  at  the  end  of 
five  years  we  would  follow  the  per  capita 
mode  of  distribution,  while  here  we 
leave  the  mode  of  distribution  absolutely 
in  the  hands  of  the  Federal  Parliament. 
Now,  sir,  there  appear  to  me  to  be  one 
or  two  difficulties  in  connexion  with  this 
proposed  scheme  which  we  ought  to  care- 
fully and  thoroughly  investigate  before 
we  finally  approve  of  and  accept  it.  One 
difficulty  is,  that  under  this  scheme  we 
leave  the  state  Treasuries  absolutely  at 
the  mercy  of  the  Federal  Parliament.  We 
make  no  provision  whatever  to  return  to 
the  states  either  a  fixed  sum,  or  a  pro- 
portion of  the  revenue  which  has  to  be 
collected,  and,  while  no  doubt  among  our- 
selves it  is  well  to  say — and  it  is  probably 
true — that  the  Federal  Parliament  will  not 
take  any  steps  or  impose  any  Tariff  which 
will  bring  in  such  a  low  amount  as  to  risk 
the  solvency  of  any  of  the  states,  it  may 
be  somewhat  difficult  to  impress  that  fact 
on  the  minds  of  the  people  who  hereafter 
will  have  to  give  their  vote,  "  Yes "  or 
"  No,"  with  regard  to  this  measure.  It  is 
perfectly  clear  to  us  that  the  Federal 
Parliament  must  make  the  states  safe ; 
otherwise,  it  will  endanger  the  exist- 
ence of  the  Federation  itself.  We  know 
that ;  and,  if  this  scheme  be  adopted,  we 
will  have  to  endeavour  to  impress  that 
fact  as  strongly  as  we  possibly  can  on  the 
minds  of  the  people  in  the  various  states. 
But  I  would  have  liked,  for  the  sake  of 
the  people  themselves,  so  that  they  might 
have  had  the  knowledge  that  for  five 
[51] 


years,  at  all  events,  their  state  Treasurer 
could  not  be  put  in  a  difficult  position — 
I  would  have  liked  to  have  seen  some 
provision  in  this  Constitution  which  would 
have  required  the  Federal  Parliament  to 
so  frame  the  Tariff,  to  so  limit  the  expen- 
diture, and  to  so  collect  the  money,  as  to 
give  back  to  the  various  states  practically 
what  they  are  now  receiving.  We  cannot, 
and  must  not,  conceal  from  ourselves  that 
unless  that  be  done,  the  state  Treasurers 
will  be  placed  in  a  very  difficult  and  very 
awkward  position.  It  has  been  said  before, 
and  it  will  bear  repeating,  that  in  nearly 
all  the  colonies,  Western  Australia  and 
New  South  Wales  excepted,  taxation  has 
gone  almost  to  the  full  length  that  it 
is  possible  for  the  Treasurers  in  the 
colonies  to  carry  taxation  ;  and,  if  there 
are  to  be  heavy  deficiencies  in  the  Trea- 
sury accounts,  then  I,  for  one,  know  of  no 
means  by  which  we  in  Victoria  would  be 
able  to  raise  the  necessary  amount  of 
money,  save  and  except  we  get  permission, 
which  was  refused  us  some  little  time  ago, 
to  impose  a  pretty  heavy  land  tax,  to 
enable  us  to  bring  in  the  amount.  Then 
with  regard  to  the  amounts  which  will 
have  to  be  raised  by  this  Federal  Tariff. 
At  the  present  time  we  have  in  each  of 
the  colonies  a  Tariff  suiting  our  own 
requirements.  New  South  Wales  has 
merely  a  revenue  Tariff.  We,  in  Vic- 
toria, have  what  we  believe  to  be 
a  scientific  Tariff  for  our  protective 
purposes,  with  an  immense  free  list. 
Western  Australia,  while  aiming  some- 
what at  protection,  has  practically  a  reve- 
nue Tariff;  other  colonies  have  varying 
Tariffs,  under  which  they  raise  different 
amounts  per  head  of  the  population.  I 
think  the  members  of  the  Convention  will 
agree  with  me,  that  the  Federal  Parlia- 
ment will  be  bound  to  return  to  the 
states  an  amount  equal  to  wThat  they 
are  now  collecting.  But,  unfortunately, 
that  is  not  a  uniform  amount.  It  is  an 
amount  varying  in  every  state,  and  our 
Tariff  is  to  be  a  uniform  Tariff.  If  we  so 
base  that  Tariff  as  to  be  able  to  return  to 
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the  state  with    the    greatest    consuming 
power  the  amount  that  it  is  collecting  at 
the  present  time,  we  will  leave   the  state 
with    the   least  consuming  power  in    the 
position  that  it  will  not  be  able  to  get  back 
nearly  the  amount  it  is  collectingat  present. 
If  we  follow  the  other  course,  and  if  we  so 
impose  the  Tariff  as  to  give  the  state  with 
the   least   consuming    power  an   amount 
equal  to  what  it  is  collecting  now,  we  will 
give  to  the  states  with  greater  consuming 
powers   a   large   surplus — collected  in  all 
probability     from    their    people  —  which 
they  will  have  a  difficulty  in  expending 
unless  they  enter  upon  extravagant  works. 
So  that  we  must  not  forget  the  fact  that 
the  mere  statement  that  we  are  to  impose 
a  uniform  Tariff  will  not  end  our  difficulties, 
because  that  Tariff  will  be  very  strangely 
constructed  if  it  will  be  such  as  to  give 
back  to  each  colony  what   they  are   re- 
ceiving   now.      It    must    give    back    to 
some  of  them   far   more   than   they   are 
collecting   at   present,    and  give  back  to 
others  far  less  than  they  are  collecting.    I 
/do  not  know  that,  in  this  Convention,  we 
can  possibly  deal  with  that  difficulty;  but 
it   does  come    before    us    when    we   are 
considering  the  question  as  to  whether  we 
ought  or  ought  not,  for  a  period  of  five 
years,    to    make  some  provision  by  which 
a   certain  amount,   at   all    events,  would 
be  returned  to  each  of  the  states,  so   that 
the   Treasurers    and    the    people    of  the 
states     might     know     that     no     further 
claims  for  taxation  would  be  made  upon 
them.       We    cannot    overlook    the    fact 
that     we   have    to    bear    a    portion     of 
the    extra     expenditure,     amounting     to 
some    £300,000    odd,     and     that     also, 
whether    it    be    a    saving    to    the  people 
or  not,  the  Treasurer  of  the  state  will  lose 
the  amount  of  the  intercolonial  duties.   To 
us,    in  Victoria,    those   duties — including 
the   duty   on   sugar   from    Queensland — 
come  to  £300,000.     If  we  are  to  lose  that 
£300,000,  or  a  considerable  portion  of  it, 
and  if  we  are  to  find  our  share — £100,000 
or  £110,000 — of  the  federal  expenditure, 
we  will  have  to  raise  by  some  means,  unless 
[Sir  George  Turner. 


we  can  get  it  from  the  Federal  Tariff,  a 
sum  of  probably  £450,000.  Of  course,  I 
always  look  forward  to  Queensland  coming 
into  the  Federation. 

Mr.  Walker. — Will   there   not   be   an 
excise  duty  on  sugar  ? 

Sir  GEORGE  TURNER.— That  we  do 
not  know,  but,  even  if  so,  we  will  have  to 
raise  £300,000,  and  it  will  be  nearly  as 
difficult  to  raise  that  amount  as  to  raise 
£400,000.  Therefore,  I  should  be  glad  if 
it  were  at  all  possible  for  us  to  make  some 
provision  in  this  Constitution  which  would 
compel  the  Federal  Parliament  to  so  im- 
pose the  Federal  Tariff  as  to  bring  in  suffi- 
cient money  to  give  to  each  of  the  states  the 
full  amount  they  are  collecting  at  the  pre- 
sent time,  thus  providing  for  the  loss  of 
intercolonial  duties,  and  leaving  them  (as 
I  think  we  might  fairly  leave  them)  to  pay 
their  fair  share  of  the  expenditure.  Mr. 
McMillan  has  raised  some  difficulty  with 
regard  to  the  five  years  fixed  in  this  pro- 
posal for  the  purpose  of  bookkeeping.  I 
object  strongly,  and  always  have  done,  to 
any  system  of  bookkeeping  in  connexion 
with  the  Federation,  because  we  cannot  con- 
ceal from  ourselves  the  fact  that  that  to  a 
great  extent  will  postpone  the  full  benefits 
to  be  derived  from  a  uniform  Tariff  and  in- 
tercolonial free- trade.  I  would  much  prefer 
to  see  the  period  of  five  years  considerably 
reduced.  If  we  are  to  have  bookkeeping 
at  all  I  would  like  to  see  the  period  limited 
to  a  much  shorter  time.  But  when  that 
was  mentioned  to  our  friends  from  New 
South  Wales,  they  objected  that  unless  the 
people  of  New  South  Wales  knew  that  for 
a  definite  period  this  system  of  bookkeep- 
ing would  be  carried  out,  that  definite 
period  being  not  less  than  five  years,  great 
difficulty  would  arise  in  inducing  those 
people  to  vote  for  the  scheme.  Therefore, 
we  were  practically — in  this  matter  as  in 
regard  to  other  matters  also — forced  to 
agree  to  a  compromise  suggested  by  the 
representatives  of  New  South  Wales.  Mr. 
McMillan  also  says  that  clause  89  will 
be  useless.  I  do  not  know  whether  he 
is    referring    to    the  part   of    the   clause 
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which  provides  that  where  goods  have 
been  imported  into  one  colony  before  the 
imposition  of  uniform  duties,  and  are  ex- 
ported to  another  within  two  years  after 
the  imposition  of  such  duties,  duty  is  to 
be  charged  when  the  goods  are  landed  in 
the  other  colony  ;  because  I  do  not  know 
that  that  clause  will  be  either  useless  or 
unworkable. 

Mr.  McMillan. — I  did  not  say  that  it 
would  be  useless.  I  said  it  would  be  diffi- 
cult to  carry  it  out. 

Sir  GEORGE  TURNER— It  will  be 
somewhat  difficult,  but  at  the  same  time 
I  believe  that  we  must  have  some  such 
provision. 

Mr.  McMillan.  —I  do  not  deny  that. 

Sir  GEORGE  TURNER.— Because  if 
we  do  not  have  that  provision  goods  will 
be  imported  into  New  South  Wales  and 
then  exported  to  the  other  colonies,  and  the 
duties  on  them  will  be  lost  altogether.  We 
know  very  well  that  many  people  consider 
that  if  they  are  "  getting  at"  the  Customs 
they  are  not  committing  any  very  great 
crime;  but  I  think  that  the  Federal 
Parliament  will  be  able  to  model  its  law 
with  regard  to  the  Federal  Tariff  so  as 
to  impose  some  severe  punishment  if 
persons  are  found  out  in  endeavouring  to 
annul  this  provision.  It  is  an  abso- 
lutely necessary  one  in  the  interests 
of  the  Commonwealth's  finances,  and  also 
in  the  interests  of  those  colonies  where 
manufactories  have  been  established  for 
some  considerable  time.  Now,  my  great 
difficulty  in  connexion  with  these  finan- 
cial schemes  is  this — I  feel  that  we  are 
entering  into  a  federation,  and  that  as 
soon  as  we  have  imposed  a  uniform  Tariff 
that  federation  should  be  absolutely  com- 
plete. To  be  absolutely  complete,  it 
appears  to  me  that  we  should  have  one 
purse,  and  one  purse  only,  and  that  the 
proper  course  to  pursue  is  to  say  that 
when  we  have  imposed  a  uniform  Tariff 
all  our  expenditure  should  be  on  a  per 
capita  basis,  and  that  our  balances,  what- 
ever they  be,  should  be  distributed  also 
on    that    basis.      We    should    have    no 


bookkeeping  in  any  shape  or  form,  but 
immediately  the  uniform  Tariff  came  into 
operation  that  particular  division  of  the 
funds  should  also  come  into  operation,  in 
order  that  we  may  have  a  complete 
federation.  But  there  again  we  meet 
with  the  difficulty  arising  in  New  South 
Wales. 

Mr.  Walker. — And  in  Western  Aus- 
tralia. 

Sir  GEORGE  TURNER.  —  Western 
Australia  I  have  ahvays  admitted  to  be 
in  an  abnormal  position,  and  it  must  be 
dealt  with  separately  from  the  other 
colonies.  I  never  take  Western  Aus- 
tralia into  consideration  in  dealing  with 
any  question  with  regard  to  finance, 
because  I  admit  that  it  is  in  such 
a  position  that  it  must  have  sepa- 
rate treatment.  But  I  do  not  agree 
that  New  South  Wales  is  in  a  sepa- 
rate position  to  anything  like  the  ex- 
tent that  Western  Australia  is.  But  in 
order  to  assist  that  colony  I  agreed  in 
Adelaide  to  a  sliding  scale,  because  gra- 
dually that  would  work  out  any  anoma- 
lies which  might  possibly  exist.  I  believe 
that  for  a  little  while  after  the  im- 
position of  the  uniform  Tariff,  New 
South  Wales  may,  perhaps,  contribute  a 
little  more  per  capita  than  the  other 
colonies  would,  but  that  after  a  year,  or  a 
couple  of  years,  the  difference  would  cease ; 
and  I  agreed,  by  way  of  compromise,  to  a 
period  of  five  years,  which  I  thought  was 
ample  for  all  the  requirements  of  New 
South  Wales. 

Mr.  Walker.  —  Suppose  Queensland 
came  into  the  Federation,  how  would  she 
stand  on  a  per  capita  basis  1 

Sir  GEORGE  TURNER.— I  have  never 
closely  investigated  the  case  of  Queens- 
land, but  I  dare  say  that  the  uniform  Tariff 
would  work  out  almost  the  same  in  that 
colony. 

Mr.  Walker. — Queensland  gets  about 
£3  10s.  per  head  per  year. 

Sir  GEORGE  TURNER.— That  depends 
on  the  nature  of  the  Tariff.  A  Tariff  is 
framed   to   suit    the    requirements    of   a 
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colony.  We,  in  Victoria,  could  frame  a 
Tariff  that  would  give  us  more  than  we 
now  collect,  but  it  does  not  suit  our  policy 
to  do  so.  No  doubt,  the  Queensland 
Tariff  is  framed  to  collect  as  much 
revenue  as  possible,  and  not  to  encourage, 
as  we  do  in  Victoria,  the  protected 
industries  of  the  colony.  I  fail  to  see 
how,  when  we  have  established  a  uniform 
Tariff,  any  great  difference  in  the  consum- 
ing power  of  the  people  can  exist,  or  how 
there  can  be  any  great  difference  in  the 
amount  which  would  be  paid  in  each 
colony  under  the  uniform  Tariff.  With 
regard  to  New  South  Wales,  although  I 
admit  that  she  might  for  a  time  pay  a 
little  more  per  head  than  we  should  in 
Victoria,  that  would  be  almost  counter- 
balanced, and  New  South  Wales  would 
make  it  up  by  having  her  expenditure  dis- 
tributed on  a  per  capita  basis.  Sir  Philip 
Fysh  has  pointed  out  that  very  large  sav- 
ings would  accrue  to  New  South  Wales  by 
dealing  with  her  expenditure  on  a  per 
capita  basis,  instead  of  with  the  actual 
figures  of  the  colony's  expenditure. 

Mr.  Higgins. — Is  it  larger  than  that  of 
the  other  colonies  1 

Sir  GEORGE  TURNER.— Yes,  I  think 
New  South  Wales  would  save  considerably 
over  £100,000  a  year  by  distributing  her 
expenditure  on  a  per  capita  basis  instead 
of  as  at  present,  because  New  South  Wales 
has  a  heavy  expenditure  in  connexion  with 
her  post-office  and  her  defences.  Figures 
were  quoted — I  do  not  intend  to  use  any 
here  to-day — by  various  members  who 
spoke  in  Sydney,  and  other  figures  appear 
in  statistics  which  have  been  circulated, 
which  show  that  if  you  take  a  number  of 
items,  such  as  spirits,  narcotics,  tea,  coffee, 
and  similar  articles,  you  will  find  that  the 
consuming  power  in  Victoria  is  greater, 
perhaps,  than  in  New  South  Wales; 
and  I  believe  that  if  you  work  the 
matter  out  you  will  find  that  there  is  very 
little  to  choose  between  the  two  colonies. 
Now,  I  would  have  liked,  if  it  were  pos- 
sible, to  have  had  the  whole  matter  treated 
on  a  per  capita  basis.  But  I  feel  sure, 
[Sir  George  Turner. 


from  the  expressions  of  opinion  given  by 
various  members  of  the  Convention,  that 
I  could  not  carry  any  such  proposal  as 
that  without  injuring  the  cause  of  federa- 
tion. But,  as  the  matter  now  stands,  we 
propose  to  leave  for  a  period  of  five 
years  this  bookkeeping  system.  I  do  not 
think  it  is  possible  under  that  system 
to  trace  all  the  goods  passing  from  one 
colony  into  another.  It  seems  to  me 
that  it  is  utterly  impracticable  to  do 
anything  of  that  kind.  But  as  Sydney 
and  Melbourne  are  distributing  centres, 
that  will  rather  act  to  the  benefit  of  New 
South  Wales  and  Victoria,  and  detriment- 
ally to  those  colonies  which  take  goods  from 
us,  because  the  duties  will,  in  all  proba- 
bility, be  credited  to  these  colonies,  instead 
of  to  the  colonies  in  which  the  goods  are 
actually  consumed.  A  system  might  be 
adopted  by  which  you  might  put  a  check 
upon  all  the  goods  imported,  but  to  say 
that  any  system  of  bookkeeping  which 
the  Federal  Parliament  may  adopt  will 
enable  you  to  trace  all  the  bulk  goods  and 
the  broken  goods  that  might  and  will 
pass  from  one  colony  to  another,  seems 
to  me  to  be  utterly  impossible.  So 
that  now  we  propose  to  adopt  for  five 
years  a  bookkeeping  system,  under 
which  each  colony  will  get  a  return 
of  its  supposed  collections  after  being 
debited  with  its  actual  expenditure  and 
its  per  capita  proportion  of  the  expenditure 
of  the  Commonwealth.  We  are  leaving  it 
absolutely  entirely  to  the  Federal  Parlia- 
ment to  say  how  much  that  body  will 
collect.  We  place  no  restrictions  upon 
it.  The  Federal  Parliament  may,  if  it 
think  fit,  collect  simply  enough  to  pay 
its  own  working  expenses,  and  leave  to 
the  states  the  task  of  raising  the  rest. 
^Ye  then  leave  to  them  absolutely  and  un- 
controlled the  amount  of  the  expenditure 
they  will  incur ;  and  by  that  means  we 
leave  the  states  absolutely  at  the  mercy 
of  the  Federal  Parliament  as  to  what 
return  they  will  get  year  by  year  on  giving 
up  the  most  elastic  source  of  their  re- 
venue.    We  have  to  do  that   under  this 
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proposed  system.  The  question  is  whether 
we  are  justified  in  doing  that,  and  if  we  are, 
whether  we  shall  be  able  to  sufficiently 
explain  the  matter  to  the  people  of  our 
various  colonies  as  to  induce  them  to  see 
it  in  the  light  in  which  we  see  it.  There 
is  no  provision  in  this  Constitution  with 
regard  to  drawbacks,  but  I  assume  that 
that  will  be  a  matter  entirely  within  the 
power  of  the  Federal  Parliament  when 
passing  the  Federal  Tariff,  because  I  think 
it  will  be  found  that  there  will  be  some 
necessity  for  a  system  of  drawbacks  when 
goods  are  passing  from  one  colony  to 
another.  Another  matter  is  with  regard 
to  bounties,  and  this  is  a  somewhat  serious 
question  for  the  colony  of  Victoria.  We 
are  told  that  if  we  enter  into  this  Federa- 
tion no  colony  shall  in  the  future  be 
at  liberty  to  give  any  bounty  for 
any  purpose  unless  the  agreement  to 
do  so  be  entered  into  prior  to  the 
-30th  June  of  this  year.  I  should  be  very 
glad  if  it  were  at  all  possible  to  have  a 
provision  made  leaving  it  to  the  states,  at 
all  events,  for  certain  purposes — agricul- 
ture, dairying,  and  similar  purposes — to 
have  power  to  give  these  bounties.  We 
know  that,  in  the  past,  the  giving  of  boun- 
ties in  the  different  colonies  has  had  the 
result  of  establishing  a  profitable  trade 
with  the  old  country,  and  we  know  that 
it  will  be  very  difficult  to  persuade  the 
Federal  Parliament  to  grant  these  bounties, 
which  must  be  uniform  throughout  the 
whole  of  the  Commonwealth.  While  I  see 
th^.t  there  is  a  slight  danger  that,  by 
granting  bounties,  we  might  to  some  extent 
take  away  the  benefits  of  intercolonial 
free-trade,  I  believe,  nevertheless,  that  we 
should  still  continue  to  give  the  colonies 
power  to  grant  what  I  believe  to  be  a 
necessary  assistance  for  the  development 
of  many  of  our  industries,  at  the  same 
time  giving  the  Federal  Parliament  con- 
trol in  order  to  prevent  a  colony  from 
passing  any  lawr  or  granting  any  bounty 
which  might  be  inimical  to  the  interests 
of  intercolonial  free-trade.  I  shall  be  per- 
fectly prepared  to  accept  some  proposal 


such  as  that,  because  I  do  not  think  any 
colony  would  desire  to  have  the  powrer  to 
grant  bounties  for  improper  purposes ;  and 
I  think  that  if  we  take  away,  as  it  is  pro- 
posed under  this  Constitution  to  take 
away,  the  power  of  granting  bounties 
at  all,  you  will  be  doing  a  great  injus- 
tice to  some  of  the  colonies,  and  to 
the  export  trades  which  they  have  been 
building  up  for  the  last  few  years. 
The  committee  have  endeavoured  to  deal 
fairly  and  equitably  with  the  colony  of 
Western  Australia.  The  proposal  of  the 
Finance  Committee,  as  it  has  been  already 
explained,  is  that  we  should  by  some 
means  endeavour  to  ascertain  what  that 
colony  will  lose  by  the  removal  of  inter- 
colonial duties  and  by  the  changes  in  the 
Tariff,  and  that  we  should  compare  that 
loss  with  the  losses  of  the  other  colonies, 
and  then  repay  to  Western  Australia 
whatever  loss  she  may  sustain  over  and 
above  the  average  loss  of  the  other  colo- 
nies. The  amount  paid  to  Western  Aus- 
tralia will  have  to  be  made  up  by 
contributions  from  the  whole  of  the  colo- 
nies, so  that  Western  Australia  will  have 
to  pay  part  of  it.  But  the  difficulty  with 
us  is  this  :  That,  whereas  in  New  South 
Wales  they  will  be  receiving  a  consider- 
ably larger  revenue,  out  of  which  they 
will  be  well  able  to  pay  their  contribution 
to  Western  Australia,  we  in  Victoria,  with 
intercolonial  free-trade  and  the  changes 
which  will  be  made  in  the  Tariff,  will 
suffer  considerably.  But,  notwithstanding 
our  own  loss,  we  shall  have  to  put  our 
hands  into  our  pockets  to  help  to  make 
up  the  loss  sustained  by  Western  Aus- 
tralia. 

Mr.  Walker. — But  you  will  get  an  open 
market  for  your  goods. 

Mr.  Reid.- — And  a  very  good  market. 

Sir  GEORGE  TURNER.— We  shall  get 
an  open  market  for  our  goods,  but  it  ap- 
pears to  me  that,  so  far  as  Western  Aus- 
tralia is  concerned,  we  shall  not  have  a 
very  much  larger  market  than  we  have  at 
the  present  time.  We  do  a  very  large 
trade  with  Western  Australia  in  a  large 
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number  of  articles,  and  I  think  that,  what- 
ever customs  duties  may  be  in  existence, 
Western  Australia  will  continue  for  a  con- 
siderable time  to  deal  with  Victoria,  South 
Australia,  and  probably  New  South  Wales, 
instead  of  importing  largely  from  abroad. 
If  we  could  have  adopted  a  scheme  whereby 
the  losses  of  all  the  colonies  would  have 
been  pooled  and  provided  for  equitably  and 
rateably,  the  difficulty  I  speak  of  would 
have  ceased  to  exist ;  but  I  was  forced  to 
admit  that  the  people  of  New  South  Wales 
would  raise  strong  objections  to  the  adop- 
tion of  a  proposal  of  that  kind. 

Mr.  Keid. — Hear,  hear. 

Sir  GEORGE  TURNER.— Seeing  that 
these  objections  would  have  had  a  con- 
siderable foundation,  I  was  bound  to  agree 
to  the  proposal  which  is  recommended  by 
the  Finance  Committee.  If,  however,  it 
is  proposed  to  bring  in  any  of  the  other 
colonies,  if  Tasmania  is  going  to  say — 
"  We  are  in  an  abnormal  position,  and 
must  have  similar  treatment  to  that  given 
to  Western  Australia,"  I  shall  have  to 
take  up  the  position  that  all  the  colonies 
must  be  placed  upon  an  equal  footing. 
We  have  always  admitted  that  the  posi- 
tion of  Western  Australia  entitles  her  to 
some  consideration. 

Mr.  McMillan. — What  does  the  right 
honorable  member  estimate  the  probable 
amount  which  will  have  to  be  paid  to 
Western  Australia  1 

Sir  GEORGE  TURNER.— My  honor- 
able friend  knows,  as  well  as  I  do,  that  it 
will  be  impossible  to  answer  that  question 
until  the  uniform  Tariff  is  actually  in 
operation.  The  representatives  of  Western 
Australia  say,  I  believe  correctly,  that 
they  will  lose  £380,000  per  annum  by  the 
removal  of  intercolonial  duties  ;  but  they 
will  gain  a  large  amount  from  duties 
which  will  probably  be  put  upon  articles 
which  now  enter  the  colony  free,  and,  as 
the  losses  of  the  other  colonies  will  be  con- 
siderable, I  hope  that  the  amount  which 
we  shall  have  to  make  up  to  Western 
Australia  will  not  be  a  very  large  one.  As 
I  interjected  this  morning,  we  must  also 
[Sir  George  Turner. 


take  care  that  if  Western  Australia  gains 
anything  in  any  one  year  that  is  set  off 
against  a  loss  in  any  subsequent  year. 
There  may  not  be  this  gain,  but,  of  course, 
one  cannot  tell.  After  having  considered 
this  matter  in  connexion  with  the  work  of 
the  Finance  Committee  at  different  times, 
I  am  forced  to  the  conclusion  that  it  is 
impossible  to  adopt  any  scientific  scheme 
of  finance.  We  must  deal  with  the  subject 
in  a  rough-and-ready  manner. 

Mr.  Walker. — And  trust  one  another. 

Sir  GEORGE  TURNER,— We  must 
trust  the  Federal  Parliament  to  deal  fairly 
and  equitably  with  all  the  colonies.  I  have 
no  doubt  that  when  the  first  five  years  after 
the  union  expire,  pressure  will  be  brought 
to  bear  by  some  of  the  colonies,  so  that 
they  may  obtain  better  terms.  That  has 
been  the  experience  in  Canada,  and  I 
should  be  glad,  if  it  were  possible,  to  pre- 
vent it  from  being  our  experience.  I  be- 
lieve that  the  proper  course  to  take  would 
be  to  go  the  full  length  of  declaring  that 
the  distribution  shall  be  p>er  capita 
from  the  start.  That  is  apparently  im- 
practicable, but  I  hope  that  the  com- 
mittee will  consider  whether  we  should 
not  adopt  part  of  the  scheme  which  we 
adopted  at  Adelaide. 

Mr.  Walker. — After  five  years. 

Sir  GEORGE  TURNER.— I  am  quite 
willing  to  agree  to  the  continuation  of  the 
bookkeeping  system  for  five  years  if  we 
cannot  reduce  the  term  to  three  years, 
but  after  that  we  should  not  leave  the 
system  of  procedure  to  be  adopted  in  any 
doubt.  We  ought  to  declare  in  the  Con- 
stitution that,  at  the  end  of  whatever 
period  we  fix,  the  whole  receipts  and 
expenditure  of  the  Federation  shall  be 
treated  upon  a  per  cajrita  basis. 

Mr.  Walker. — You  would  not  have  a 
sliding  scale  at  the  end  of  five  years  1 

Sir  GEORGE  TURNER.  —No.  I  should 
not  be  willing  to  have  five  years'  bookkeep- 
ing, then  five  years  of  the  sliding  scale,  and 
then  a  distribution  per  capita.  We  should 
provide  that  after  five  years  what  is 
admitted  upon  all  hands  to  be  the  true 
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and  proper  mode  of  dealing  with  the  ques- 
tion, and  the  mode  in  which  it  would 
be  dealt  with  were  it  not  for  the  fiscal 
arrangements  in  New  South  Wales,  that  is, 
the  per  capita  distribution,  shall  be 
adopted.  I  think  we  should  implant  a 
clear  direction  to  that  effect  in  the  Consti- 
tution. To  guard  against  any  danger  of 
injustice  I  shall  be  prepared,  after  that 
direction  has  been  implanted  in  the  Con- 
stitution, to  allow  a  provision  to  be  inserted 
giving  to  the  Federal  Parliament  the 
power  to  make  an  alteration.  It  may 
be  said  that  to  give  the  Federal  Parlia- 
ment the  power  to  make  an  alteration 
is  equivalent  to  leaving  the  whole  matter 
in  its  hands ;  but  I  do  not  think  it  is. 
It  would  be  said  if  any  alteration  were 
proposed — "  The  instructions  given  in  the 
Constitution  are  that  the  surplus  shall  be 
distributed  upon  a  per  capita  basis,"  and 
it  would  require  very  strong  arguments 
indeed  to  induce  the  Federal  Parliament 
to  adopt  any  other  mode  of  procedure. 

Mr.  McMillan. — Do  you  not  think 
that  the  per  capita  distribution  would  be 
the  most  obvious  principle  to  adopt  if  the 
conditions  allowed  of  its  adoption  ? 

Sir  GEORGE  TURNER.— I  do  not 
know  that.  Some  of  the  colonies  will  be 
gaining  an  advantage  by  the  account 
keeping. 

Mr.  McMillan. — The  right  honorable 
member  would  simply  put  in  a  declaration 
to  the  effect  that  the  Convention  is  of 
opinion  that  this  principle  should  be 
adopted. 

Sir  GEORGE  TURNER.— I  would  em- 
bed in  the  Constitution  a  provision  to  the 
effect  that  we  think  the  proper  mode  of 
distribution  is  per  capita,  but  I  wrould  not 
rigidly  insist  upon  the  adoption  of  that 
mode  of  distribution,  because  the  argu- 
ments I  have  heard  here  lead  me  to  the 
conclusion  that  it  would  not  be  wise  to 
make  any  of  the  provisions  of  the  Con- 
stitution too  rigid,  since  if  they  will  not 
bend  they  may  break.  I  am  prepared  to 
give  the  Federal  Parliament  the  power  to 
alter  the  system  of  distribution,  knowing 


that  it  will  be  difficult  for  it  to  do  so  in 
the  face  of  the  direction  implanted  in  the 
Constitution.  I  feel  that  the  financial 
question  has  been  one  of  grave  difficulty, 
and  at  one  time  it  appeared  to  be  insur- 
mountable. The  scheme  prepared  by  the 
Finance  Committee  does  not  meet  with 
my  entire  approval,  but  no  doubt  the 
majority  of  the  members  of  the  committee 
felt  that  it  was  the  proper  scheme  to 
adopt.  If  a  considerable  majority  of  the 
members  of  the  Convention  take  the  same 
view,  then,  although  my  personal  convic- 
tion is  that  a  better  and  more  certain 
scheme  should  have  been  adopted,  I  will 
stand  by  the  committee's  scheme  faith- 
fully and  loyally,  and  endeavour  to  per- 
suade the  people  of  Victoria  to  accept  it. 

Mr.  HENRY  (Tasmania).— After  the 
favorable  criticisms  of  the  scheme  of 
the  Finance  Committee  to  which  we  have 
listened  it  is  refreshing  to  me  to  hear  the 
somewhat  adverse  criticism  of  the  Right 
Hon.  Sir  George  Turner.  I  am  one  of 
those  who  do  not  agree  with  the  general 
recommendations  of  the  committee.  I 
have  consistently  opposed  the  bookkeeping 
scheme,  though  I  admit  unreservedly 
that,  like  others,  I  am  prepared  to  make 
a  concession  to  what  I  regard  as  the  un- 
founded prejudice  of  New  South  Wales, 
and  to  the  pressing  necessities  of  Western 
Australia.  I  think  it  desirable  that 
we  should  consider  what  the  bookkeeping 
scheme  really  means.  If  we  reflect  that  to 
secure  any  thinglike  justice  to  therespective 
colonies  an  accurate  account  must  be  kept 
of  the  various  goods  passing  into  the  seve- 
ral colonies  and  moving  from  one  colony 
to  another,  if  we  realize  the  difficulty  of 
discriminating  between  goods  of  colonial 
manufacture  made  from  colonial  produce, 
and  goods  of  similar  manufacture  made 
from  raAV  articles  which  have  paid  duty, 
and  the  difficulty  of  determining  the 
amount  of  duty  paid  upon  the  manufac- 
tured goods,  we  shall  see  that  the  scheme 
is  full  of  objections  and  must  lead  to  great 
irritation  and  annoyance.  The  more  I 
consider  it  from  a  federal  point  of  view, 
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the  greater  the  objection  I  have  to  it.  It 
seems  to  me  utterly  opposed  to  anything 
like  federal  principles.  I  am  entirely 
in  accord  with  the  view  of  the  Premier  of 
Victoria  that  the  true  system  to  adopt 
is  to  pool  the  whole  of  the  revenues  and 
the  whole  of  the  charges  of  the  Com- 
monwealth, as  if  all  the  colonies  were 
one  nation,  as  we  shall  be  in  effect  when 
we  have  transferred  these  powers  to  the 
federal  authority. 

Mr.   Isaacs. — I    wish   that   were    more 
universally  admitted. 

Mr.  HENRY. — It  seems  objectionable  to 
cut  up  the  continent  into  sections  and  en- 
deavour to  ascertain  what  each  particular 
section  contributes  to  the  common  purse. 
I  admit  the  force  of  the  prejudices  and  the 
necessities  to  which  I  have  alluded,  bnt  I 
think  it  my  duty  to  point  out  the  grave 
objections  which  I  have  always  seen  in 
the  bookkeeping  system.  Why  are  we 
asked  to  keep  the  accounts  ?  Simply  to 
secure  greater  equality,  and  in  the 
interests  of  the  two  colonies.  The 
first  .colony  is  New  South  Wales,  and 
the  second  is  Western  Australia.  We  all 
from  the  first  admitted  the  special  circum- 
stances of  Western  Australia,  and  the 
necessity  for  dealing  in  a  special  way  with 
her  finances  so  that  she  could  enter  the 
Federation.  But  I  deny  emphatically  that 
the  circumstances  of  New  South  Wales 
justify  this  bookkeeping  system.  This 
leads  me  to  the  consideration  of  the 
figures  supplied  by  Mr.  Coghlan,  the 
Statistician  for  New  South  Wales.  At 
Sydney  I  took  occasion  to  criticise  his 
figures,  and  it  seemed  to  me  that  there 
was  a  general  assent  on  the  part  of 
the  Convention,  and  even  by  the  repre- 
sentatives of  New  South  Wales,  that 
his  figures  were  not  reliable  as  a 
basis.  We  have  been  treated  now  to 
an  additional  sheaf  of  pamphlets  from  Mr. 
Coghlan,  with  a  somewhat  modified  result, 
but  still,  from  my  point  of  view,  with  the 
same  objectionable  conclusions — that  is  to 
say,  fallacious  conclusions  as  regards  the 
contribution  from  each  colony. 
[Mr.  Henry. 


Mr.  McMillan. — You  don't  consider  him 
a  prophet. 

Mr.  HENRY. — I  not  only  do  not  con- 
sider Mr.  Coghlan  to  be  a  prophet,  but  I 
consider  that  he  has  employed  fallacious 
data,  which  has  led  him  to  fallacious  con- 
clusions in  this  matter  of  finance.  Honor- 
able members  will  remember  the  first 
pamphlet  he  issued.  The  honorable  mem- 
ber (Mr.  Wise)  has  asked  on  what  data 
Mr.  Coghlan  has  based  his  calculations. 
If  I  understand  Mr.  Coghlan  aright,  he 
has  merely  dealt  with  the  imports  of 
the  respective  colonies  as  a  whole  for  a 
common  period,  and  has  reasoned  from 
those  imports  that,  as  New  South  Wales 
imports  so  much  in  excess  of  the  imports 
of  the  other  colonies,  therefore  it  follows 
that,  under  a  uniform  Tariff,  New  South 
Wales  would,  relatively  to  her  imports, 
contribute  so  much  more  revenue.  That 
is  the  fallacy  which  has  misled  him,  and 
which  has  led,  in  my  judgment,  to  the 
introduction  of  what  I  cannot  help  cha- 
racterizing as  this  irritating  and  mis- 
chievous proposal  to  keep  accounts  between 
the  several  states  for  a  period  of  five 
years  in  the  matter  of  Customs.  What 
are  the  conclusions  Mr.  Coghlan  arrives 
at?  I  will  only  deal  with  the  two 
great  colonies  of  New  South  Wales 
and  Victoria.  In  his  last  pamphlet  he 
estimates  that  under  a  uniform  Tariff 
New  South  Wales  would  contribute  £2 
Is.  lid.  per  head  of  the  population,  while 
Victoria  would  contribute  £1  7s.  8d.  per 
head  of  the  population,  or  an  excess  con- 
tribution of  14s.  3d.  per  head  by  New 
South  Wales  under  a  uniform  Tariff.  If 
my  memory  serves  me  aright,  Mr.  Cogh- 
lan's  previous  calculations  made  New 
South  Wales  a  greater  contributor  than 
Victoria  by  17s.  per  head  of  population. 

Mr.  McMillan. — That  is  a  mistake  he 
made. 

Mr.  HENRY.— The  only  difference  is 
that  in  one  case  he  had  taken  one  year's  im- 
ports, and  in  the  other  case  he  had  taken 
several  years'  imports.  Even  his  own  con- 
clusions   show    that    the   imports    of    a 
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colony  may  vary,  and  his  calculations  vary 
with  the  imports. 

Mr.    McMillan.  —  There    were    some 
errors  in  the  calculations,  too. 

Mr.  HENRY. — Possibly  there  were  some 
errors,   though  I   was  not  aware  of  any. 
With  a  knowledge  of  the  habits   of  the 
people  of  New  South  Wales  and  Victoria, 
of   the  wages  ruling,    of    the  purchasing 
power  of  the  people,  of  the  wealth  of  the 
two  communities — with  a  broad  knowledge 
of   these    facts  before    me,  my    common 
sense  revolts  at  the  conclusion  that  Vic- 
toria would  contribute   14s.  3d.  per  head 
of  the  population  less  than    New   South 
Wales.       It  is  very  obvious  to  me   that 
Mr.  Coghlan  is  wrong.        Feeling   in  my 
own  mind — from   taking  a  common-sense 
view  of  the  position — that  Mr.   Coghlan's 
conclusions  were  fallacious  when  they  were 
submitted  to  us  in  Adelaide,  on  my  return 
to  Tasmania  I  asked  our  respected  statis- 
tician (Mr.   R.  M.   Johnston),  than  whom 
there  is   no  abler  man  in  these  colonies, 
to  furnish  me  with  some  particulars  that 
would    better   measure  the  power  of  the 
people    of     the     colonies     to    contribute 
through  the  Customs  than   that  supplied 
by  Mr.  Coghlan.     After  some  considerable 
consultation   with    Mr.    Johnston   on    the 
subject,  we  adopted  the  articles  of  spirits, 
beer,  wine,  tobacco,  tea,  coffee,  sugar,  and 
molasses,    and    he    ascertained    the  con- 
sumption of  these  particular  commodities 
by   the    several    colonies    for    a   certain 
period.     I    gave    honorable   members  the 
result  of  his  figures  in  Sydney,  showing,  as 
far  as   my  memory  will    serve    me,    that 
there  is  a  difference  of  only  Is.  per  head 
of  the  population  as  between  New  South 
Wales  and  Victoria  in  the  consumption  of 
these  articles. 

Mr.  McMillan. — I  am  not  sticking  up 
for  Mr.  Coghlan  now. 

Mr.  HENRY. — They  appealed  to  me 
as  fair,  as  a  means  of  measuring  the  con- 
suming power  of  the  people  of  the  respec- 
tive colonies. 

Mr.  McMillan. — He  does  not  touch 
the  question  of  manufactured  goods. 


Mr.  HENRY.— No,  it  is  simply  a 
measure  of  the  consuming  power  of  the 
people.  Since  I  came  to  Melbourne  my 
right  honorable  friend  (Sir  George  Turner) 
has  kindly  furnished  me  with  a  further 
set  of  figures  prepared  by  Mr.  Fenton,  the 
Statistician  of  Victoria,  taking  out  the 
same  articles,  but  for  a  different  period, 
namely,  from  1891  to  1895.  The 
previous  calculation  I  had  was  for  the 
period  of  one  year.  I  am  well  aware 
that,  even  as  regards  this  question  of 
imports,  it  is  a  very  simple  matter  to  get 
into  a  serious  error  through  taking  the 
figures  for  only  one  year.  Therefore,  in 
order  to  correct  the  figures,  or  to  check  the 
figures  I  already  had,  I  asked  Sir  George 
Turner  to  allow  his  Statistician  to  take 
out  the  actual  quantity  of  spirits,  beer, 
wine,  tobacco,  tea,  coffee,  and  sugar 
consumed  by  the  respective  colonies 
for  the  period  from  1891  to  1895. 

Mr.  Higgins. — And  these  were  very 
bad  years  in  Victoria,  too. 

Mr.  HENRY.— I  have  taken  the  Tariff 
of  Tasmania  and  applied  it  all  round,  be- 
cause on  all  these  articles  we  have  certain 
duties.  For  instance,  it  wTould  not  have  done 
to  take  the  Tariff  of  Western  Australia, 
where  they  have  no  duties  on  tea  and  sugar. 
It  does  not  affect  the  general  result  much 
what  Tariff*  you  take  so  long  as  you  have 
duties  on  all  the  articles — I  do  not  think 
it  will  affect  the  relative  amounts  much. 
It  will  interest  honorable  members  to 
hear  what  the  result  of  these  figures  is. 
I  find  that  for  the  period  I  have  named 
Victoria  contributed  £1  7s.  lid.  per 
head,  New  South  Wales  £1  9s.  6d.  per 
head,  South  Australia  £1  4s.  4d.  per 
head,  and  Western  Australia  £3  2s.  9d.  per 
head. 

Sir  John  Forrest. — What ! 
Mr.    HENRY.  — The    right    honorable 
member  will  know  that  it  is  not  the  actual 
contribution. 

Sir  John  Forrest. — I  know  that.  It 
is  only  the  proportion. 

Mr.  HENRY. — It  is  merely  the  propor- 
tion.     Tasmania  contributed  £1   3s.   Id. 
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per  head.  These  figures,  as  given  to  me 
for  that  period,  are  practically  in  agree- 
ment with  the  figures  I  already  had. 

Mr.  McMillan.  —  New  South  Wales 
agrees  with  that  perfectly.  We  allow  that 
in  matters  of  consumption  we  are  about 
equal. 

Mr.  HENRY.— I  have  some  interesting 
figures  dealing  with  that  question.  It  will 
interest  the  honorable  member  and  other 
members  to  hear  what  the  general  result 
of  these  figures  is.  On  the  basis  of  a 
Tasmanian  Tariff  these  figures  will  give 
revenue  of  not  less  than  £4,200,000. 
Assuming  that  we  have  a  revenue  of 
£6,000,000  to  make  up,  it  is  obvious  that 
on  making  up  the  difference  between 
£4,200,000  and  £6,000,000,  no  such 
discrepancy  can  possibly  arise  as  is 
claimed.  That  is  the  answer,  I  think, 
to  Mr.  McMillan's  point. 

Mr.  McMillan. — I  do  not  agree  with 
Mr.  Coghlan's  figures.  I  only  say  that 
they  indicate  so  much. 

Mr.  HENRY.— My  object  is  to  show 
that  all  this  trouble  we  have  had — the  in- 
troduction of  this  bookkeeping  system — 
has  been  based  on  a  fallacy.  I  think  to 
attempt  to  measure  the  consuming  power 
of  a  community  merely  by  its  imports, 
under  a  uniform  Tariff  which  no  one  can 
forecast,  is  misleading,  to  say  the  least  of 
it.  I  notice  that  in  a  very  interest- 
ing letter,  Mr.  Pulsford— and  I  regret 
that  I  was  not  able  to  find  another 
letter  which  I  am  told  he  wrote— gives 
what  appears  to  me  to  be  a  most  conclu- 
sive answer  to  this,  when  he  compares  the 
imports  of  Great  Britain  with  the  imports 
of  America.  The  imports  of  Great  Britain 
are  about  double  the  imports  of  the  United 
States,  and  the  population  is  one- half.  If 
we  were  to  take  Mr.  Coghlan's  principle  of 
arriving  at  the  contributing  power  of  the 
people  under  a  given  Tariff,  then  we  would 
see  that  the  people  of  Great  Britain  would 
contribute  four  times  as  much  as  the 
people  of  the  United  States  were  able 
to  do  under  a  uniform  Tariff. 
[Mr.  Henry. 


Mr.   Higgins. — Suppose   you  are  abso- 
lutely right  1 

Mr.    Howe.— Who    killed    Coghlan? — 
Henry ! 

Mr.  HENRY. — In  connexion  with  this 
question  of  imports,  I  think  every  man 
who  has  studied  the  imports  and  exports, 
especially  in  connexion  with  the  borrowing 
of  the  colonies,  knows  the  intimate  rela- 
tion that  the  increase  of  both  our  public 
debt  and  our  private  debt  bears  to  the 
imports.  I  am  well  aware,  and  every  one 
who  has  studied  this  question  knows,  that 
in  proportion  as  you  increase  your 
borrowing,  so  will  your  imports  go 
up,  because  you  bring  out  your  bor- 
rowed money  in  the  shape  of  goods. 
This  obvious  fact  led  me  to  look  into 
the  question  of  the  relative  public  bor- 
rowing of  Victoria  and  New  South  Wales  ; 
we  all  know  how  intimately  the  one  involves 
the  other.  Looking  back  over  a  period  of 
fifteen  years,  I  find  that  New  South  Wales 
has  increased  her  debt,  roughly,  by 
£40,000,000,  while  Victoria  has  increased 
hers  by  only  £24,000,000.  It  is  obvious 
that  the  increased  borrowed  money  came 
out  from  England  in  the  shape  of  goods, 
and  to  that  extent  increased  the  imports 
of  New  South  Wales.  Even  within 
the  last  five  years — Sir  George  Tur- 
ner kindly  gave  me  the  figures  for 
the  period  —  New  South  Wales  has, 
roughly  speaking,  increased  her  public 
indebtedness  by  £6,000,000,  while  Vic- 
toria has  increased  her  public  debt 
by  only  £158,000.  This  partly  ac- 
counts for  the  increase  of  imports  in 
New  South  Wales  relatively  to  that  in 
Victoria — not  wholly,  because  I  am  well 
aware  that  the  imports  of  a  colony  are 
purchased  by  its  exports,  and  as  New 
South  Wales  is  a  very  great  producing 
colony,  a  great  exporting  colony,  and  a 
more  populous  colony  now,  I  think 
we  may  fairly  assume  that  it  is  a 
wealthier  colony  than  is  Victoria.  To 
understand  this  question  a  man  must 
study  the  details  of  the  exports  and  im- 
ports,  and  U:ere  is  one   interesting  item 
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which,  in  going  over  the  details,  struck  me 
as  being  somewhat  significant  and  worth 
calling  attention  to.  I  find  that  in  New 
South  Wales,  in  1896,  gold  and  silver, 
specie  and  bullion,  copper,  tin,  and  lead, 
io  the  value  of  £2,750,000  were  imported. 

Mr.  Walker. — From  Queensland. 

Mr.  HENRY.— A  great  deal  of  the  gold 
was  from  Queensland,  and  some  of  the 
silver  and  lead  from  Tasmania.  These 
minerals  are  sent  out  again,  and  both  the 
imports  and  the  exports  of  New  South 
Wales  are  in  this  way  swollen.  But  surely 
the  importation  of  two  and  three-quarter 
million  pounds  worth  of  gold  and  silver, 
specie,  and  lead  does  not  add  to  the  con- 
tributing power  of  the  people  through  the 
Customs  and  Excise.  It  may  seem  rather 
a  pity  that  I  should  take  up  so  much  time 
in  dealing  with  a  question  of  this  sort.  I 
thought  the  matter  had  been  settled  in 
Sydney,  but  there  is  this  sheaf  of  pam- 
phlets reviving  it.  I  trace  'the  support  of 
this  bookkeeping  system  right  through 
from  Adelaide  to  Melbourne  to  Mr.  Cogh- 
lan's  fallacious  figures. 

Mr.  Higgins. — Supposing  that  you  are 
right,  but  that  it  is  impossible  to  persuade 
the  people  of  New  South  Wales  that  they 
will  not  lose,  what  then  1 

Mr.  HENRY. — I  said  that,  as  a  practical 
man,  I  was  addressing  myself  to  a  practical 
question.  Although  I  am  opposed  to  it,  I 
recognise  that  the  prejudice  in  New  South 
Wales  is  so  strong  that  we  must  concede 
the  bookkeeping  system.  I  was  exceed- 
ingly pleased  to  hear  Mr.  McMillan  suggest 
that  the  period  for  which  it  is  to  remain 
in  operation  might  be  lessened.  I 
do  hope  that  that  will  be  done,  or,  at 
all  events,  that  power  will  be  given 
to  the  Federal  Parliament,  if  they  find 
that  it  is  unjust  in  its  operation,  and  that 
it  causes  so  much  irritation  to  the  people 
of  Federated  Australia  that  it  becomes  in- 
tolerable, to  shorten  the  period. 

Mr.  Symon. — Make  the  minimum  two 
years. 

Mr.  HENRY.— Yes.  I  intimated  to 
the   Finance  Committee  that  it  was  my 


intention  in  the  Convention  to  move  that 
the  period  be  reduced  to  two  years.  Give 
the  Federal  Parliament  power,  if  you  will, 
to  continue  it  for  an  indefinite  period. 
I  have  sufficient  confidence  in  the  Fede- 
ral Parliament  to  believe  that  they  will 
only  continue  it  so  long  as  they  consider 
it  advisable  or  necessary  in  the  interests 
of  the  people  There  is  one  other  point- 
that  I  find  in  my  notes,  and  it  is  a  point 
of  some  interest.  It  is  claimed  that  be- 
cause Victoria  is  a  protective  colony  and 
New  South  Wales  a  free-trade  colony,  the 
consumers  of  dutiable  goods  in  Victoria 
will  contribute  less  to  the  federal  revenue 
under  a  uniform  Tariff  than  the  con- 
sumers of  dutiable  goods  in  New  South 
Wales.  I  am  very  desirous  of  having  my 
mind  enlightened  on  this  question.  I 
am  open  to  conviction,  but  I  confess 
that  up  to  the  present  time  I  have 
failed  to  see  why,  simply  because  Victoria 
has  in  the  past  pursued  a  protective  policy, 
her  people  are  to  contribute  less  under  a 
uniform  Tariff*  than  the  people  of  New 
South  Wales.  We  all  know  that  the 
merchants  of  New  South  Wales  will,  in  all 
probability,  have  large  stocks  of  goods 
when  the  uniform  Tariff  comes  into  force, 
and  the  people  of  New  South  Wales  will 
get  the  advantage  of  these  goods  free  of 
duty.  There  is  every  probability  that  the 
consumers  of  the  same  goods  in  other 
parts  of  Federated  Australia  will  pay  duty. 
For  the  first  year  or  two,  therefore,  the  free- 
trade  colony  may  contribute  less  to  the 
federal  revenue  than  the  protective  colo- 
nies. The  viewr  I  take  of  it  is  this  :  That 
once  we  have  what  we  all  desire,  perfect 
freedom  of  interchange  between  all  parts 
of  Australia,  Melbourne  and  Sydney  will 
become  in  effect  one  in  the  matter  of  goods, 
the  only  difference  being  the  freight.  Let 
honorable  members  take  any  commodity 
that  occurs  to  them.  I  will  assume,  for 
example,  that  the  uniform  Tariff  imposes  a 
duty  of  20  per  cent,  on  twreed  trousers.  If 
that  duty  excludes  the  manufactures  of 
England  or  other  countries,  it  is  obvious 
that  the  extension  applies  to  Sydney  just 
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as  much  as  to  Melbourne.  They  will 
both  stand  on  equal  terms,  and  the  users 
of  tweed  trousers  in  both  will  be  in 
the  same  position.  I  raise  tins  question 
because  I  am  desirous  to  hear  some  honor- 
able member  demonstrate  how  a  dweller 
in  Victoria,  which  will  be  a  part  of  Fede- 
rated Australia,  will  contribute  less  to 
the  revenue  under  a  uniform  Tariff  than  a 
dweller  in  New  South  Wales. 

Mr.  Higgins. — Would  not  Victoria  im- 
port more  than  at  present  if,  as  is  probable, 
the  Federal  Tariff  is  lower  than  her  own? 

Mr.  HENRY.— That  might  be  so.  I 
am  speaking  of  the  time  when  the  Federal 
Tariff  is  in  full  operation.  For  a  brief 
period  there  will  be  some  disturbances  ; 
but  there  has  been  rather  too  much  made 
of  this  point.  The  traders  of  New  South 
Wales  will  be  just  as  sensible  of  the  advan- 
tage of  giving  their  customers  the  cheap- 
est articles  obtainable  as  they  are  now, 
and  there  will  be  a  market  for  Victorian 
manufacturers  in  New  South  Wales.  I 
apprehend,  however,  that  New  South 
Wales  will  rapidly  overtake  Victoria  as  a 
manufacturing  country.  There  is  a  some- 
what important  point  in  connexion  with 
the  bookkeeping  system  that  I  would  like 
to  put  to  the  Convention.  I  would  ask 
this  question  :  What  object  is  to  be  served 
beyond  that  of  satisfying  the  prejudices  of 
New  South  Wales  by  fixing  the  period  at 
five  years  1  It  is  obvious  to  me  that  for 
all  time  there  will  be  inequality.  We 
cannot  by  the  adoption  of  this  system 
remove  inequality.  You  will  always  have 
the  rich  and  the  poor  amongst  you,  and  in 
all  human  probability  there  will  be  some 
discrepancy  between  the  contributions 
from  the  various  divisions  of  Australia. 
Assuming  that  at  the  end  of  the  five  years 
you  have  acquired  certain  knowledge  as  to 
the  contributions  of  the  various  colonies, 
where  are  you  then  1  Are  you  any  nearer 
your  goal  1 

Mr.  Walker. — Yes. 

Mr.  HENRY.— The  honorable  member 
will  perhaps  be  able  to  demonstrate  that. 
From  my  point  of  view,  you  are  no  nearer 
[Mr.  Henri/. 


your  goal,  because  I  hold  that  the  chang- 
ing conditions  of  the  several  colonies  are 
such  that  no  man  can  predict  what  the 
period  of  five  years  will  bring  forth  in 
this  matter  of  Customs  contributions. 
It  may  be  that  in  a  lengthened  period, 
when  the  country  is  largely  populated, 
say,  in  the  course  of  50  years,  the  com- 
munities will  be  so  settled  that  we 
shall  have  very  few  poor  states,  and  there 
will  be  no  great  disparity  between  the 
poor  and  the  rich  states.  But,  having  re- 
gard to  the  fact  that  the  disparity  in  the 
contributions  of  the  several  colonies  arises 
entirely  from  the  number  of  males  in  the 
respective  colonies,  and,  having  regard  to 
the  fact  with  which  we  are  all  familiar, 
that  we  have  in  Australia  a  certain  floating- 
male  population,  according  to  the  various 
mining  rushes,  we  are  constantly  liable  to 
have  changes  in  the  relative  contribu- 
tions of  the  several  colonies.  There- 
fore, at  the  end  of  five  years  you 
have  ahead  of  you  just  the  same  inequali- 
ties and  so-called  injustice.  From  my 
point  of  view,  you  might  as  well  cut  up 
New  South  Wales  and  separate  Broken 
Hill  from  the  agricultural  portions  of  the 
colony  and  trace  out  the  individual  contri- 
butions of  the  members  of  the  state  as 
attempt  to  separate,  when  we  are  one 
great  country,  the  different  states  into 
sections  and  say — "This  section  contri- 
butes so  much  less  than  another,  and  we 
will  not  give  this  section  so  much  as  we 
will  give  the  other."  Are  we  to  be  a 
Federated  Australia  or  not  in  this  matter 
of  accounts  1  This  proposal  that,  because 
one  section  of  the  community  contributes 
a  little  more  than  another,  we  are  to 
have  this  system  of  bookkeeping  inflicted 
upon  us  for  a  lengthened  period  is  so 
foreign  to  the  true  federal  spirit  that  I 
cannot  help  protesting  against  it  with  all 
my  power.  If  our  object  in  this  book- 
keeping is  to  avoid  inequalities  in  this 
matter,  what  does  it  involve  1  It  involves 
bookkeeping  for  ever,  while  we  are  a 
Federation,  because  I  hold  that  we  shall  be 
constantly  exposed  to  these  inequalities; 
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there  is  a  recurring  risk  for  all  time 
in  this  Federation  of  having  these  in- 
equalities. Therefore,  to  attempt  over 
a  short  period  like  five  years  to  get 
the  data  which  is  to  guide  us  is  to 
proceed  on  fallacious  lines,  and  can  never 
give  us  the  information  we  want.  In  Tas- 
mania, we  have  a  rich  mining  popula- 
tion, that  is,  it  is  rich  so  far  as  contributing 
largely  to  the  Customs  revenue  is  con- 
cerned, owing  to  the  higher  wages  which 
they  receive,  and  the  greater  number  of 
males  amongst  them  as  compared  with 
our  agricultural  population.  We  cannot 
ascertain  the  data,  it  is  only  speculation  ; 
but,  from  a  knowledge  of  the  habits  of 
the  community,  it  is  probable  that,  while 
the  miners  pay  from  £3  to  £5  per  head 
to  the  revenue,  our  agriculturists  do  not 
contribute  more  than  £1  per  head.  Are 
we  to  say  to  the  agriculturists — "  We  are 
going  to  deprive  you  of  certain  rights  and 
privileges"?  The  more  I  think  over  it  the 
less  tenable  the  proposal  seems  to  be.  I 
now  come  to  the  case  of  Western  Australia. 
We  all  admit  frankly  the  great  difficulty  that 
exists  in  bringing  that  colony  into  the 
Federation,  and  the  necessity  for  dealing 
with  it  in  some  particular  way,  but  it  has 
now  to  be  admitted  that  the  bookkeeping 
in  itself  is  insufficient,  and  we  find  that 
there  are  special  terms  set  forth  in  the 
Western  Australian  clause.  I  do  not  like 
the  provision  which  is  made,  and  I  am  not 
sure  that  when  the  thing  is  thoroughly 
understood  and  worked  out  in  practice, 
it  will  effect  for  Western  Australia  the 
object  aimed  at.  But  if  it  does  effect  that 
object,  what  will  be  the  result  *?  As  re- 
gards Tasmania,  it  is  almost  certain  that 
the  surplus  that  will  be  returned  to 
Tasmania,  under  this  financial  scheme,  will 
be  altogether  insufficient  for  her  finan- 
cial necessities.  I  think  that  is  ad- 
mitted all  round.  Nevertheless,  we  are 
asked,  under  this  Western  Australian  pro- 
vision, to  contribute  out  of  our  insufficient 
surplus  something  to  make  good  the  loss 
which  may  be  sustained  by  a  rich  colony 
like  Western  Australia.     The  honorable 


member  (Sir  Philip  Fysh)  swallowed  this 
in  a  very  complacent  way,  notwithstanding 
the  grave  injustice  of  the  proposition  that 
a  relatively  poor  colony  like  Tasmania 
— because  our  financial  necessities  are  ex- 
treme— should  be  called  upon  to  contribute 
out  of  her  insufficient  surplus  something 
to  make  up  the  loss  to  be  sustained  by 
Western  Australia.  That  is  the  serious 
objection.  I  desire  most  earnestly  to 
see  Western  Australia  come  into  the 
Federation,  and  I  should  like  to  join 
in  any  reasonable  scheme  to  keep 
Western  Australia  right.  But,  both  as 
regards  Tasmania  and  Western  Australia, 
I  would  prefer  that  the  leaders  of  this 
Convention  on  constitutional  questions 
should  draw  up  some  general  clause  giving 
the  Federal  Parliament  the  necessary 
power  to  deal  with  a  state  under  excep- 
tional circumstances,  so  as  to  preserve  it 
from  financial  shipwreck.  If  the  Federal 
Parliament  saw  that  a  member  of  the 
Federation  had  imposed  sufficient  direct 
taxation  on  the  people  of  the  state,  and 
had  economized  in  a  rigid  manner,  and  yet 
was  threatened  with  financial  shipwreck, 
the  Federal  Parliament  should  have  the 
power  in  some  way  to  step  in  and  save 
that  state  from  shipwreck.  If  some  such 
provision  could  be  introduced  it  would 
satisfy  Tasmania,  and  perhaps  Western 
Australia,  better  than  the  present  provision, 
which  I  should  like  to  say  to  my  honorable 
friends  from  Western  Australia  can  never 
be  understood  until  we  see  the  operation 
of  the  clause  in  practice.  No  one  can 
foretell  what  the  loss  will  be  to  the  re- 
spective colonies,  or  how  the  average  will 
come  out.  We  cannot  tell  whether  there 
will  be  anything  to  return  to  Western 
Australia  until  the  facts  of  experience  can 
make  that  clear  ;  whereas,  if  we  provide 
that  under  particular  circumstances  the 
Federal  Parliament  could  take  steps  to 
prevent  the  shipwreck  of  any  particular 
state  it  would  satisfy  me  much  better. 

Mr.  Higgins. — Do  you  say  that  the 
Federal  Parliament  would  have  a  suffi- 
ciently strong  interest  to  keep  each  of  the 
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colonies  solvent,  and  see  that  its  finance 
was  all  right? 

Mr.  HENRY. — In  any  case,  I  say  that 
this  Federation  can  never  allow  a  colony  to 
become  insolvent.  It  is  possible  that  the 
eminent  lawyers  in  the  Convention  may 
be  able  to  tell  us  that  there  is  already 
power  under  this  Bill  to  provide  for  such 
contingencies  ;  only  I  can  see  myself  that 
these  financial  proposals  for  the  first  five 
years  are  rigid,  and  if  carried  out  will 
prevent  the  Federal  Parliament  coming  to 
the  aid  of  a  necessitous  state.  It  is  to 
provide  against  such  a  state  of  affairs  that 
I  should  like  to  see  some  provision  put  in 
to  give  the  Federal  Parliament  power  in 
this  respect.  I  know  that  there  are  diffi- 
culties and  dangers  in  the  way  of  such  a 
proposal,  but  I  also  see  a  danger  of  the 
states  at  present.  I  do  not  know  that  I 
need  quote  Mr.  Coghlan  in  detail. 

An  Honorable  Member. — Oh,  he  is 
dead. 

Mr.  HENRY.— No.  I  hope  that  no  hon- 
orable member  in  this  chamber  thinks 
that  I  am  talking  in  any  disrespectful  way 
of  Mr.  Coghlan,  or  that  I  question  in  any 
way  his  arithmetical  accuracy.  I  recog- 
nise his  great  ability  and  talent  as  a 
statist,  but  like  every  other  important 
man,  he  may  make  an  error  now  and  then, 
and  I  have  endeavoured  to  demonstrate 
that  in  this  important  matter  Mr.  Coghlan 
has  fallen  into  an  error.  I  would  like  to 
direct  the  attention  of  the  Convention  to 
a  statement  of  Mr.  Coghlan  in  reference 
to  Tasmania,  and  to  ask  the  sympathy  of 
honorable  members  with  the  Tasmanian 
representatives  in  this  matter.  We  have 
had  circulated  here  a  pamphlet  which  sets 
forth  in  clear  and  unmistakable  language 
that  for  Tasmania  to  enter  into  the  Federa- 
tion means  financial  bankruptcy.  Mr. 
Coghlan  writes — 

Tasmania  will  have  to  choose  between  stand- 
ing out  of  the  Federation  and  entering  it  with 
the  certainty  of  being  unable  to  meet  her 
obligations. 

Now,    this  pamphlet,  by  such  an  autho- 
rity as  Mr.  Coghlan,  has  been  circulated 
[Mr.  Heni-y. 


throughout  Tasmania,  and  has  found  its 
way  into  the  local  press.  In  Tasmania 
we  have  enemies  of  federation,  as  you 
have  in  all  the  colonies,  and  I  ask  honor- 
able members  to  consider  what  an  instru- 
ment this  pamphlet  has  placed  in  the 
hands  of  enemies  of  federation  as  regards 
Tasmania.  I  am  sure  that  honorable  mem- 
bers will  credit  the  Tasmanian  representa- 
tives with  a  sincere  desire  to  see  federation 
established,  although  Tasmania  is  sometimes 
talked  about  in  a  somewhat  contemptuous 
way  as  only  a  fractional  part  of  Austral- 
asia. I  would  like  to  acknowledge  the 
very  generous  treatment  which  Tasmania 
has  received  to-day,  especially  at  the 
hands  of  Mr.  McMillan  and  of  Mr.  Reid, 
who  showed  a  disposition — as  I  thought  for 
the  first  time — to  consider  the  necessities 
of  Tasmania.  I  am  sure  that  Tasmania 
is  just  as  self-reliant  and  has  as  great  a 
future  before  her  as  any  colony  of  the 
group,  although  she  is  a  small  community. 
I  do  not  wish  to  come  here  to  boast,  but  I 
venture  to  say  that  Australia  needs  Tas- 
mania just  as  much  as  Tasmania  needs 
Australia,  and  I  can  say  quite  sincerely 
that  I  believe  there  is  an  honest  desire  on 
the  part  of  a  large  number  of  the  people 
of  Tasmania  to  share  in  the  national  life 
of  Australia.  But  we  are  not  going  to 
come  into  the  Federation  at  all  costs.  It 
will  be  the  duty  of  the  public  men  repre- 
senting Tasmania  here  to  tell  their  people 
fairly  and  squarely  what  they  regard  as  a 
proper  arrangement. 

Sir  William  Zeal. — You  will  have  all 
the  markets  of  the  Continent  of  Australia 
open  to  you  if  you  join  the  Federation, 
which  you  have  not  now. 

Mr.  HENRY.— I  must  remind  the 
honorable  member  that  the  bulk  of  our 
products,  and  the  increasing  bulk  of  our 
products,  are  commodities  which  we  have 
to  send  to  England— gold,  silver,  lead, 
copper,  and  wool.  Those  are  the  com- 
modities wThich  very  largely  comprise  the 
exports  of  Tasmania,  and  our  mineral  pro- 
ducts will  very  probably,  in  a  compara- 
tively  short   period   of   time,     constitute 
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two-thirds  of  our  entire  exports.  There- 
fore, of  what  interest  is  it  to  us  to  have 
open  markets  for  those  commodities  in 
Australia,  seeing  that  our  market  for 
them  is  in  England  1 

Mr.  McMillan. — What  about  potatoes  ? 

Mr.  HENRY.— We  are  very  glad  to  sell 
our  potatoes  to  our  New  South  Wales 
friends,  who  need  them  so  much,  and  they 
are  very  glad  to  buy  them.  But  I  repeat 
that  Tasmania  is  just  as  necessary  to 
Australia  as  Australia  is  necessary  to 
Tasmania. 

Mr.  Lyne.— Why  ?     What  for  1 

Mr.  HENRY.— I  will  tell  the  honorable 
member,  for,  although  he  is  a  native  of 
Tasmania,  it  would  appear  that  he  does  not 
know  the  importance  of  his  native  colony 
to  this  great  Federation.  I  am  now  going 
to  quote  from  a  report  furnished  by  Major- 
General  Edwardes,  so  recently  as  1889,  on 
the  question  of  the  defences  of  Australia. 
Remembering  that  defence  is,  next  to 
freedom  of  trade,  one  of  the  paramount 
inducements  for  federation,  honorable 
members  will  see  that  this  question  as  to 
the  relative  position  that  Tasmania  will 
occupy  iu  regard  to  defence  is  an  impor- 
tant one  for  Australia.  Now,  what  does 
Major-General  Edwardes  say  on  the  subject1? 
He  says  that  the  isolation  of  Western 
Australia  is  a  very  important  thing  for 
Australia  as  a  whole.  Then  he  goes  on  to 
state — 

If,  however,  the  isolation  of  Western  Aus- 
tralia and  Port  Darwin  is  a  menace  to  Australia, 
the  position  of  Tasmania  is  still  more  dangerous 
from  an  Australian  point  of  view. 

That  is  to  say,  it  is  a  greater  menace  to 
Australia  than  even  Western  Australia. 
Major-General  Edwardes  proceeds — 

Situated  as  it  is  within  three  days'  steaming 
of  Adelaide,  one  from  Melbourne,  two  and  a 
half  from  Sydney,  and  four  from  New  Zealand, 
it  might  even  become  necessary  to  send  troops 
from  the  other  colonies  to  protect  it  in  time  of 
war.  No  enemy  could  seriously  threaten  Aus- 
tralia until  he  had  established  a  convenient  base 
near  at  hand,  and  such  a  base  he  would  find  in 
Tasmania,  with  its  numerous  harbors  and  its 
supply  of  coal. 


Sir  William  Zeal. — What  about  our 
Imperial  fleet  % 

Mr.  HENRY. — I  am  not  going  to  enter, 
on  this  question  of  defence,  into  an  argu- 
ment with  my  honorable  friend  (Sir  Wil- 
liam Zeal)  about  the  Imperial  fleet.  I 
rely  on  the  Imperial  fleet,  under  the  old 
English  flag,  as  much  as  any  one,  but  the 
duty  of  protecting  herself  will  devolve  on 
Federated  Australia,  and  the  best  autho- 
rity we  have  had  to  guide  us  on  the  subject 
(Major-General  Edwardes)  has  pointed  out 
the  necessity  for  Tasmania  being  a  part  of 
Federated  Australia.  That  is  my  position 
on  the  matter.  Now,  sir,  I  come  to  the 
question  of  Tasmanian  finance.  Briefly,  it 
may  be  stated  thus :  That  there  is  no 
probability  of  the  Federal  Tariff  giving 
Tasmania  as  much  Customs  revenue  as 
she  requires.  From  calculations  made  by 
our  statistician — I  am  not  going  to  trouble 
honorable  members  with  figures — we  shall 
require  about  £2  6s.  3d.  per  head  to  give 
Tasmania  back  what  she  will  lose  in 
Customs  revenue  through  joining  the 
Federation. 

Mr.  Higgins. — You  have  a  very  small 
free  list. 

Mr.  HENRY. — Yes,  a  very  small  free 
list.  About  90  per  cent,  of  the  goods  im- 
ported into  Tasmania  are  liable  to  customs 
duty.  Our  colony  has  the  heaviest  Customs 
Tariff  of  any. 

Mr.  Deakin. — It  is  most  comprehensive. 

Mr.  HENRY. — Yes,  it  is  too  compre- 
hensive altogether,  but  it  is  our  financial 
necessities  that  have  led  us  to  impose  so 
many  customs  duties.  We  have  had  to 
meet  our  obligations,  and  pay  our  heavy 
interest  bill,  and  there  was  no  choice  but  to 
raise  the  necessary  revenue  by  imposing 
duties  of  customs.  Now,  if  we  have  to  give 
up  Customs  revenue,  if  we  have  to  give 
up  what  was  so  well  called  by  Mr. 
McMillan  this  elastic  instrument  of  taxa- 
tion, are  we  to  have  any  assurance  as  to 
what  we  are  to  get  back,  or  are  we  to 
rely  merely  on  what  the  Federal  Parlia- 
ment will  do  in  the  way  of  imposing 
duties  of  customs  %     There  is  every  human 
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probability  that  the  Federal  Parlia- 
ment will  not  impose  so  heavy  a  Tariif 
as  will  be  necessary  to  give  Tasmania 
the  Customs  revenue  she  requires.  Now, 
we  are  already  burdened  with  self-directed 
taxation — land  tax,  income  tax,  and  so 
on. 

Mr.  Howe. — You  will  have  an  increased 
value  when  you  are  a  part  of  the  Federa- 
tion. 

Mr.  HENRY.— No  doubt ;  but  for  the 
first  two  or  three  years  that  will  not  be  per- 
ceptible, and  there  will  be  no  chance  of 
changing  the  taxation  system  of  the  colony 
for  that  time.  I  fear  that  we  shall  be 
loaded  with  a  serious  deficit  under 
this  proposition.  But  I  am  glad  to 
know  that  our  Customs  revenue  is 
steadily  improving,  that  our  population  is 
increasing,  and  that  we  have  a  great 
future  before  us  in  respect  to  our  mines ; 
so  that  it  is  just  possible  that  the  effect 
may  not  be  as  bad  as  we  now  fear  that  it 
will  be.  Only  it  is  the  risk  that  presses  upon 
us — the  sense  of  responsibility  as  to  what 
Ave  shall  say  to  our  people  upon  this  impor- 
tant matter  of  finance,  as  to  whether  Ave 
shall  be  able  to  say  that  Ave  believe  that 
there  Avill  be  such  a  large  deficit  that  Ave 
shall  have  to  put  on  an  income  tax  that  will 
touch  every  man  in  the  community  Avith 
no  exemptions  at  all,  and  that  Ave  shall 
have  to  increase  our  land  tax.  If  Ave  haAre 
to  go  back  and  tell  our  people  that,  I  fear 
that  we  shall  be  playing  into  the  hands 
of  the  enemies  of  federation,  and  it  will 
be  a  serious  question  for  Tasmania  Avhether 
she  should  not  stand  out  for  the  five  years' 
period,  taking  the  risks  and  waiting  for 
the  development  of  events.  Therefore,  I 
ask  the  serious  consideration  of  honorable 
members  to  the  point  Avhether  some  plan 
cannot  be  devised  that  will  give  the  Fede- 
ral Parliament,  under  exceptional  circum- 
stances, power  to  aid  a  colony  if  its  finances 
are  seriously  embarrassed  in  consequence  of 
entering  into  federation.  I  must,  as  one 
of  the  representatives  of  Tasmania,  dis- 
claim any  idea  Avhatever  of  taking  or 
accepting  any  relief  from  the  other  colonies. 
[Mr.  Henry. 


We  are  a  self-reliant  people,  and  can  pay 
our  own  Avay.  But  I  Avant  the  Federal 
Parliament,  seeing  thatA\e  are  handing 
over  our  customs  duties,  to  have 
power  to  assist  us  in  the  event 
of  the  entrance  into  federation  being 
disastrous  to  us,  leaving  the  Federal 
Parliament  power  to  made  the  necessary 
terms  and  conditions,  but  rendering  them 
able  to  give  us  such  assistance  that  Ave 
may  be  able  to  go  back  to  our  people  and 
say — "  The  Federal  Parliament  will  have 
the  necessary  power  to  help  us,  and  Ave 
may  be  satisfied  that  in  case  of  need  they 
will  do  so.';  I  feel  that  I  have  taken  up 
more  time  than  I  have  a  right  to  do  upon 
this  subject,  but  I  should  like  to  say  one 
or  two  things  Avith  regard  to  some  of  the 
remarks  of  Sir  George  Turner.  The  right 
honorable  gentleman  said  that  in  striking 
out  clause  92 — and  honorable  members  Avill 
recollect  the  fight  Ave  had  to  get  that  clause 
inserted — Ave  shall  be  making  a  mistake. 
The  clause  provides  that  the  Federal 
Parliament  shall  provide  a  specific  sum 
of  money,  calculated  on  the  aggregate 
of  the  customs  duties  returned  to  each 
colony  the  year  before  the  imposition  of 
the  uniform  Tariff.  Now,  that  Avas  a 
definite  proAasion.  But  it  is  proposed 
to  strike  out  that  clause,  so  that  there 
will  be  no  definite  obligation  laid  upon 
the  Federal  Parliament  that  such  a  sum 
shall  be  provided  for  distribution.  I 
Avould,  however,  like  to  say  to  my  right 
honorable  friend  that  I  think  there  Avas 
no  man  in  this  Convention  Avho  was  more 
pronounced  than  I  Avas  as  to  the  necessity 
for  laying  a  definite  obligation  upon  the 
Federal  Parliament,  if  Ave  hand  over  our 
customs  duties  to  them,  to  return  to  us 
a  sufficient  surplus.  I  Avas  most  pro- 
nounced Avith  regard  to  that.  I  had — 
being  then  comparatively  fresh  to  the 
subject — very  positive  vriews  upon  the 
question.  But  I  have  lived  long  enough 
and  seen  enough  of  this  question  since  to 
enable  me  to  say  that  I  am  content  if  the 
clause  be  struck  out.  And  I  will  tell  Sir 
George  Turner  my  reason.     He  seems  to 
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regard  the  omission  of  some  provision  of 
this  sort  as  a  mistake,  but  I  see  clearly 
enough  that  the  financial  necessities  of 
four  out  of  the  five  federating  colonies  re- 
presented in  this  Convention  are  such  that 
it  is  inevitable  that  the  representative 
men  from  the  several  colonies,  both  in  the 
Senate  and  in  the  House  of  Representa- 
tives, will  have  it  laid  upon  them  as 
a  paramount  and  imperative  duty  that 
if  they  see  that  their  colonies  have  not 
sufficient  revenue  they  must  protect 
the  state  Treasurers.  That  is  what  I 
rely  upon  in  regard  to  this  matter. 
I  look  to  the  necessities  of  the  several 
colonies,  and  I  think  that  Sir  George 
Turner  may  rest  assured  that  those  neces- 
sities will  lead  them  to  combine,  and  to 
see  that  there  is  a  sufficient  amount  of 
Customs  revenue  provided  for  the  protec- 
tion of  the  state  Treasurers. 

Sir  George  Turner.  —  If  the  Federal 
Parliament  will  do  that,  there  is  no  harm 
in  putting  in  a  clause  that  will  help  us  to 
get  the  Bill  accepted  by  our  people. 

Mr.  HENRY.— Well,  any  provision  of 
that  kind  I  shall  be  happy  to  assist  the 
right  honorable  gentleman  in  getting 
inserted.  In  regard  to  the  question  of  the 
loss  of  intercolonial  duties  through  inter- 
colonial free-trade,  I  do  not  follow  those 
honorable  members  who,  in  discussing  the 
question  of  the  revenue  which  the  re- 
spective states  will  lose 

Mr.  Fraser. — It  can  be  made  up  in 
some  other  way. 

Mr.  HENRY.— That  is  exactly  what  I 
was  about  to  say.  In  dealing  with  the 
Western  Australian  position  it  becomes 
necessary  to  consider  the  loss  by  inter- 
colonial free-trade,  but  when  honorable 
members  talk  of  the  loss  of  duties  to  the 
respective  colonies  through  intercolonial 
free-trade  I  fail  to  follow  them,  because  I 
take  it  that  where  loss  of  duties  takes 
place,  we  give  up  all  to  the  Federal  Go- 
vernment, and  it  is  merely  a  question  with 
the  Federal  Treasurer  as  to  what  particu- 
lar articles  he  is  going  to  raise  his  revenue 
from. 
[52] 


Sir  George  Turner. — By  taxing  foreign 
imports. 

Mr.  HENRY.— There  is  little  doubt 
that  he  must  raise  it  by  levying  upon 
foreign  imports,  and  I  have  shown  that 
on  those  commodities  consumed  by  the 
people  generally  we  can  raise  £4,200,000. 
There  will,  therefore,  be  no  difficulty 
whatever.  I  venture  to  say  that  it 
is  possible  to  raise  sufficient  revenue 
on  what  may  be  called  a  revenue  Tariff, 
and  that  the  question  of  free-trade  and 
protection  is  not  necessarily  involved  at 
all. 

Mr.  Fraser. — The  revenue  can  be  raised 
easier  then  than  now. 

Sir  George  Turner. — Yes,  but  by  kill- 
ing our  industries. 

Mr.  HENRY. — I  understood  Sir  George 
Turner  to  point  out  that  the  several  states 
should  retain  control  over  the  imposition 
of  bounties.  Now,  that  is  obviously  im- 
possible, in  my  judgment,  because 

Sir  George  Turner. — I  advocated  the 
granting  of  bounties,  subject  to  control 
by  the  Federal  Parliament. 

Mr.  HENRY.— If  the  Federal  Parlia- 
ment controls  them,  it  has  power  to  legis- 
late in  any  direction  it  pleases ;  but  it  is 
obvious  that  it  would  never  do  to  give  the 
states  the  power  of  controlling  or  fixing 
bounties,  because  then  there  would  be  an 
end  of  the  free  interchange  of  commodi- 
ties. For  we  all  know  that  under  a  sys- 
tem of  bounties  a  particular  fiscal  policy 
might  be  set  up.  I  do  not  think  that 
that  position  is  tenable  at  all.  Another 
point  upon  which  much  might  be  said,  is 
with  regard  to  the  public  debts  of  the 
colonies,  but,  of  course,  that  will  be  dis- 
cussed in  due  season,  when  we  come  to 
deal  specifically  with  the  matter.  I  shall 
not  go  into  it  here,  especially  as  the 
Finance  Committee  have  not  included 
the  subject  in  their  report.  I  thank  hon- 
orable members  for  the  patience  with 
which  they  have  listened  to  me  upon  this 
somewhat  dry  subject. 

Mr.  WALKER  (New  South  Wales).— 
On  behalf  of  the  Finance  Committee,  I 
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may  say  that  it  is  very  pleasant  to  find 
that,  at  all  events,  some  of  our  critics 
have  spoken  somewhat  favorably  of  the 
scheme  which  has  been  propounded.  Per- 
sonally, I  indorse  every  word  of  the  scheme, 
thoroughly  and  completely  believing  in  it 
as  an  equitable  scheme.  It  seems  to  me 
that  what  we  want  is  to  devise  an  equit- 
able plan,  by  means  of  which  each  of  the 
colonies  will  get  back  what  it  pays,  less  its 
proportionate  share  of  the  expenses ;  and 
how  that  can  be  ascertained  otherwise  than 
by  a  system  of  bookkeeping  1  have  yet  to 
learn.  With  regard  to  the  remarks  of  the 
last  speaker  as  to  what  object  there  is  in 
adopting  the  bookkeeping  system,  I  would 
ask  wrhich  is  better — to  "  buy  a  pig  in  a 
poke,"  or  to  proceed  after  examination? 
We  have  now  no  data  to  enable  us  to  say 
what  amount  shall  be  distributed  by  way 
of  surplus,  but  after  five  years  of  book- 
keeping we  shall  have  an  idea  as  to 
wThat  amount  each  colony  contributes. 
Taking  my  honorable  friend's  last  remarks, 
it  seems  to  me  that  the  five  years'  book- 
keeping will  be  of  advantage  to  Tasmania, 
because  by  all  accounts,  owing  to  her 
mineral  resources,  that  colony  is  going- 
ahead  by  leaps  and  bounds,  and  her  average 
income  during  the  first  five  years  of  the 
union  will  probably  be  very  much  greater 
than  the  amount  she  received  during  the 
last  five  years.  The  honorable  member  asks 
what  is  the  object  of  the  bookkeeping 
system  1  My  reply  is  that  the  system  has 
been  introduced  to  do  that  which  is  fair 
and  just.  Some  years  ago,  two  or  three 
other  gentlemen  met  Mr.  Tyson,  the 
millionaire,  in  Townsville,  and  suggested 
to  him  that  they  should  federate. 
Each  of  these  gentlemen  was  willing 
to  put  all  he  had  into  a  pool,  and  to 
consent  to  a  per  capita  distribution 
afterwards.  But  Air.  Tyson  could  not 
see  the  advantage  of  the  proposal,  and  it 
never  came  to  anything.  Now,  I  am  as 
strong  a  federationist  as  most  honorable 
members ;  but  I  ask  how  can  you  expect 
New  South  Wales,  Queensland,  and  Wes- 
tern Australia  to  make  an  arrangement 
{Mr.   Walker. 


such  as  was  suggested  to  Mr.  Tyson  1  1 
trust,  however,  that  common  sense  will 
prevail  in  the  settlement  of  this  matter. 
Although  we  are  to  have  a  uniform  Tariff 
there  is  no  reason  why  the  Federal  Trea- 
surer should  not  recommend  alterations  in 
that  Tariff  if  he  finds  that  the  income 
derived  from  it  is  not  sufficient  to  keep 
the  finances  of  the  colonies  in  a  proper 
state.  I  agree  with  the  honorable  mem- 
ber (Mr.  Henry)  that  Tasmania  ought  to 
have  separate  and  distinct  treatment  from 
the  other  colonies.  The  figures  with 
which  he  has  favored  us  show  that  to 
keep  her  finances  in  a  healthy  state,  Tas- 
mania will  require  a  Customs  revenue  of 
£2  6s.  3d.  a  head.  On  a  population  basis 
of  3,600,000,  assuming  that  Queensland 
will  come  into  the  Federation,  that  would 
mean  that  the  Customs  revenue  of 
the  Commonwealth  would  have  to  be 
£8,325,000  a  year.  Would  it  not  be 
better  for  the  Commonwealth,  instead  of 
raising  Customs  revenue  to  that  amount, 
to  subsidize  Tasmania  for  a  few  years? 
Supposing  £50,000  a  year  would  suffice 
for  the  first  year,  the  amount  might  be 
reduced  upon  a  sliding  scale  by  one-fifth 
each  year,  and  surely  in  the  cause  of  fede- 
ration the  other  colonies  would  not  object 
to  assist  the  sister  colony  in  this  way.  I 
would  now  like  to  take  the  opportunity  to 
combat  one  or  two  of  the  views  which 
have  been  advanced  by  our  critics.  The 
honorable  member  (Mr.  Lyne)  found  fault 
with  the  proposed  arrangement  for  making 
up  to  Western  Australia  some  portion  of 
the  amount  she  will  lose  by  the  remission 
of  the  intercolonial  customs  duties;  but 
I  think  that  this  arrangement  is  a  per- 
fectly equitable  one,  and  one  which  should 
recommend  itself  to  the  Convention.  In 
my  opinion  Western  Australia  is  behav- 
ing generously  in  this  matter,  because  at 
the  end  of  five  years  she  may  receive  only  a 
per  capita  proportion  of  the  customs  duties 
collected  by  the  Commonwealth,  and  I 
trust  that  this  portion  of  the  scheme  will 
not  be  altered.  The  honorable  member 
appeared   to   think   that  as  soon  as   the- 
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Federal  Tariff  came  into  force  Western 
Australia  would  only  contribute  30s.  a 
head,  but  I  cannot  understand  how  he 
made  that  mistake.  It  does  not  follow  that 
because  the  average  all  round  would  be  that, 
that  Western  Australia  would  not  contri- 
bute more.  The  honorable  member  seems  to 
have  made  some  confusion  between  the  con- 
tribution of  Western  Australia  and  what  she 
would  receive  under  the  per  capita  distri- 
bution. I  might  point  out  that  when 
the  Federal  Tariff  comes  into  force  we 
shall,  in  all  probability,  have  duties  on 
sugar  and  upon  tea.  These  articles,  I 
understand,  are  now  admitted  into  West- 
ern Australia  free,  so  that  the  revenue 
would  gain  to  the  extent  of  the  sums  col- 
lected in  this  way,  and  by  any  duty  placed 
upon  products  which  are  not  now  duti- 
able. We  need  not  fear  that  the  colony  will 
come  upon  the  Commonwealth  for  any- 
thing like  the  enormous  sum  of  £389,000, 
which  it  is  alleged  is  received  from  inter- 
colonial duties.  I  believe  the  honorable 
member  (Mr.  Holder)  will  be  able  to 
enlighten  us  as  to  the  confusion  re  exports 
from  South  Australia  to  Western  Australia, 
and  the  colonial  produce  sent  there  by 
South  Australia  direct.  If  this  is  a  speci- 
men of  the  way  in  which  mistakes  have 
arisen,  we  must  look  upon  the  estimate 
of  £389,000  as  a  good  deal  beyond  the 
actual  facts.  The  honorable  member  (Mr. 
McMillan)  alluded  to  clause  89,  which  deals 
with  the  importation  of  goods  into  the 
colony  before  the  coming  into  force  of  the 
Federal  Tariff.  In  my  opinion  it  is  to  the  ad- 
vantage of  New  South  Wales  that  accounts 
should  be  kept  for  five  years  rather  than 
for  three  years,  because  during  the  first 
year  after  the  imposition  of  the  uniform 
Tariff  her  income  is  likely  to  be  reduced 
owing  to  previous  abnormal  importations. 
I  highly  approve  of  the  honorable  mem- 
ber's suggestion  that  the  Federal  Treasurer 
should  be  able  to  call  the  states  Treasurers 
to  form  a  council  of  advice,  so  as  to  prevent 
as  far  as  possible  any  undue  interference 
with  local  finances.  We  shall  all  be  re- 
presented in  the  Federal  Parliament,  and 


why  four  of  the  colonies  should  have  any 
fear  in  regard  to  the  future  I  do  not  know. 
The  colony  which  has  most  to  fear  is  that 
which  I  represent,  but  we  are  actuated  by 
the  federal  spirit,  and  are  prepared  to 
modify  our  fiscal  system  for  the  benefit 
of  Australia  at  large.  I  do  not  suppose 
that  we  are  more  generous  than  other 
people. 

Mr.  McMillan. — Yes,  we  are. 

Mr.  WALKER.— Well,  I  think  that 
human  nature  is  much  the  same  through- 
out the  continent ;  but  New  South  Wales, 
in  consenting  to  the  alteration  of  her 
fiscal  system,  is  making  a  great  sacrifice  in 
the  cause  of  federation. 

Mr.  Barton. — New  South  Wales  has 
not  yet  consented  to  the  alteration  of  her 
fiscal  system. 

Mr.  WALKER.— I  agree  with  the  hon- 
orable member  (Mr.  Henry)  that  the  con- 
clusions which  Mr.  Coghlan  draws  from  his 
statistics  are  most  misleading  ;  but  I  can- 
not believe  that  the  difference  in  con- 
sumptive power  between  Victoria  and  New 
South  Wales  is  represented  by  one  shilling 
per  head  per  annum.  If  it  be  so,  the  book- 
keeping will  show  it,  and  will  also  settle  a 
great  many  other  disputes.  I  cannot  see 
why  the  bookkeeping  system  should  not  be 
adopted.  It  will  be  less  troublesome  than 
the  present  system  of  Border  Duties. 
There  will  be  no  inspection  of  goods  or 
declarations  of  value,  and  after  the  first 
few  years  it  will  be  largely  a  matter  of 
statistics.  In  Sydney  I  took  the  liberty 
of  suggesting  a  way  of  getting  over  the 
difficulty.  In  my  opinion,  the  trouble 
of  preparing  invoices  in  triplicate  will 
be  less  than  that  occasioned  by  the  pass- 
ing of  entries,  the  making  of  declarations, 
and  the  inspection  of  goods. 

Mr.  Isaacs. — A  great  deal  more  trouble 
than  that  will  be  occasioned. 

Mr.  WALKER.— Well,  surely,  federation 
is  worth  taking  some  trouble  for.  Roughly 
speaking,  the  new  expenditure  for  the 
Federation  represents  about  2s.  a  head, 
so  that  each  colony  can  calculate  for 
itself  what  its  share  of  the  cost  is  likely 
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to  be.  Tasmania,  I  understand,  has  a 
population  of  170,000  persons,  and  if 
federation  costs  Tasmania  only  £17,000 
a  year,  surely  she  will  not  begrudge  that 
money.  I  trust  that  a  clause  -will  be  in- 
serted allowing  the  Federal  Parliament  to 
treat  Tasmania  exceptionally,  on  the 
ground  that  her  Tariff  is  so  high  that 
it  is  much  cheaper  for  the  Federation  to 
subsidize  her  for  a  short  term  than  to 
have  to  submit  to  such  an  enormous 
Tariff.  Sir  George  Turner  referred  to  a 
uniform  Tariff  for  a  period  of  five  years, 
and  hoped  that  at  the  end  of  that  time  it 
would  be  arranged  that  there  should  be 
a  per  capita  division  of  the  surplus.  I 
have  no  great  objection  to  the  Federal 
Parliament  being  told  that  if  the  contri- 
butions are  at  all  approximate  it  might  be 
well  to  have  that  method.  My  impression 
is  that  there  are  three  modes  of  meeting 
the  difficulty.  The  first  mode  is  the  con- 
tinuation of  the  bookkeeping  system,  which 
none  of  us  desires ;  the  second  mode  is  the 
sliding  scale,  which  it  seems  to  me  might 
meet  the  case;  and  the  third  mode  is 
the  unequal  distribution,  on  the  basis  of 
statistics  obtained  during  the  period  of 
five  years.  The  honorable  member  (Mr. 
Lyne)  objected  to  the  clause  limiting 
the  expenditure  being  eliminated.  If 
we  have  confidence  in  the  Federal  Parlia- 
ment, I  think  we  ought  to  leave  it  a 
discretion  in  the  matter.  As  regards  the 
clause  relating  to  the  correct  amount  to 
be  given  back  to  each  state,  it  is  very  evi- 
dent that  the  finances  of  New  South 
Wales  will  be  greatly  disarranged  if  such 
a  large  Tariff  has  to  be  submitted  to  as 
will  guarantee  that,  because,  after  all 
said  and  done,  there  may  be  a  considerable 
loss  of  revenue  by  intercolonial  free-trade. 
What  that  may  be  we  do  not  know.  I 
think  we  had  better  await  experience  before 
we  undertake  to  provide  for  it.  Another  ad- 
vantage of  the  bookkeeping  system,  I  think, 
is  that  it  will  attract  Queensland  to  come 
into  the  Federation.  That  colony  was 
very  much  afraid  of  the  sliding  scale,  but 
when  she  sees  that  Western  Australia  and 
[Mr.  Walker. 


Tasmania  are  willing  to  come  in,  the 
moral  force  of  the  movement  will  be 
such  that  ere  long  she  will  come  in, 
possibly  as  an  original  state.  Some 
reference  has  been  made  to  the  consoli- 
dation of  the  debts.  I  am  not  sure  that 
the  present  is  the  right  time  to  refer  to 
the  question,  but  I  have  a  calculation 
here,  made  by  an  actuary,  showing  that 
the  extra  expense  likely  to  be  incurred  by 
the  Federation  will  be  much  more  than 
covered  by  the  saving  of  interest  in  the 
consolidation  of  debts.  In  Sydney  I  had 
the  honour  of  reading  to  the  Convention 
a  letter  from  a  London  expert  in 
regard  to  the  modus  operandi  of  con- 
solidating the  debts.  He  said  it  would  be 
a  matter  of  actuarial  calculation  of  a  very 
deep  and  intricate  nature,  and  on  the 
strength  of  that  I  consulted  a  leading 
actuary,  who  is  also  a  strong  federationist, 
and  he  has  taken  the  trouble  to  supply 
me  with  some  figures.  I  will  give  a  short 
summary  of  the  figures  he  has  supplied. 
He  has  taken  the  London  prices  in  the 
Investors'  Manual  of  all  the  public  debts 
of  these  colonies.  He  has  taken  all  the 
debts  maturing  after  a  certain  date,  be- 
cause it  was  not  worth  while  to  consoli- 
date the  debts  maturing  before  that 
date.  He  has  taken  debts  aggregating 
£166,100,241,  on  which  the  annual 
charge  is  £6,383,363.  He  shows  that 
by  giving  every  person  the  full  market 
value  of  all  these  stocks  it  would  increase 
the  capital  sum  by  £17,838,297,  and  bring 
the  total  up  £183,938,538.  He  allows  for 
a  sinking  fund  extending  over  50  years, 
and  the  saving  in  the  annual  charges  is 
£865,207.  But  to  provide  a  sinking  fund 
for  the  increase  of  £17,838,297  in  the 
capital  debt  extending  over  the  period 
of  50  years,  the  annual  charge  will  be 
£158,145.  The  net  annual  saving  during 
the  period  will  be  £707,062,  presuming 
the  new  stock  is  issued  at  par.  But  if  it  is 
issued  at  5  per  cent,  premium,  the  annual 
net  saving  will  be  £982,970,  and  at  the 
end  of  50  years,  after  the  last  contri- 
bution to  the  sinking  fund  is  made,  the 
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sum  will  be  increased  by  £158,145,  so 
that  a  saving  of  over  a  million  is  shown. 
In  corroboration  of  that  statement  the  Vic- 
torian Statist  has  shown  that  as  our  loans 
mature  there  ought  to  be  a  saving  of 
£1,516,000  a  year.  It  may  be  said  that 
these  figures  are  problematical.  But  I 
mention  them  now  to  give  heart  to  those 
who  are  always  bemoaning  the  great  ex- 
pense which  is  going  to  be  incurred  by  the 
establishment  of  federation. 

Mr.  Glynn.  —  American  experience 
shows  that  the  moment  you  begin  to  buy 
the  prices  go  up. 

Mr.  WALKER. — Yes;  but  you  give 
them  an  option  which  they  need  not  exer- 
cise unless  they  like. 

Sir  William  Zeal. — But  suppose  they 
won't  sell  ? 

Mr.  WALKER. — Then  you  are  no  worse 
off  than  you  are  now.  I  will  only  detain 
the  committee  to  say  that  the  book- 
keeping system  has  this  great  advantage, 
that  we  should  then  be  dealing  with  facts, 
and  as  a  countryman  of  Mr.  Henry  says — 

"  Facts  are  chiels  that  winna  ding, 
And  downa  be  disputed." 

Mr.  HOLDER  (South  Australia).— I 
cannot  quite  say,  as  the  last  speaker  said 
when  he  began  his  speech,  that  I  agree 
with  every  word  and  proposal  in  this 
scheme ;  I  do  not,  and  yet  I  do  not  hesitate 
to  recommend  it  to  the  Convention  with- 
out any  alteration,  because  I  believe  that 
while  there  are  objections  to  portions  of 
the  scheme,  there  are  greater  objections 
to  any  other  scheme  of  which  I  have  any 
knowledge.  I,  as  a  member  of  the  Finance 
Committee,  recommend  this  scheme  to  the 
Convention,  not  as  a  perfect  scheme,  but 
as  the  best  scheme  of  which  the  succes- 
sive Finance  Committees  have  had  any 
knowledge.  I  suppose  all  other  members 
have  done  as  I  have  done.  We  have  read 
all  the  press  criticisms  available.  We  have 
read  all  the  very  many  pamphlets  issued 
on  the  subject.  We  have  made  ourselves 
acquainted  by  personal  discussion,  by 
reading  the  reports  of  the  debates,  and  in 
all  other  possible  ways,  with  the  various 


phases  of  public  opinion.  And  yet  I  say, 
after  all  these  suggestions  have  been 
considered,  and  all  the  plans  have  been 
dealt  with,  I  am  prepared  to  recom- 
mend this  scheme  as  possessing  fewer 
objections  to  vital  points  than  any  of 
the  many  other  schemes  referred  to. 
Now,  honorable  members  will  not  wish  me 
to  spend  more  time  than  is  absolutely 
necessary  in  dealing  with  the  points  before 
us,  and  in  making  them  as  clear  as  pos- 
sible. I  shall  therefore  strive  to  compress 
into  the  shortest  time  an  exposition  of  the 
various  points  concerning  which  the  Con- 
vention does  not  yet  seem,  judging  by  the 
speeches  delivered,  to  be  quite  clear. 
I  should  have  preferred  very  much  if 
some  other  members  of  the  Convention 
had  spoken  rather  than  that  the  members 
of  the  Finance  Committee  should  have 
followed  each  other  as  they  have  done.  I 
should  have  preferred  to  wait  until  I  had 
heard  what  wrere  the  difficulties  of  those 
honorable  members  who  were  not  on  the 
Finance  Committee. 

Mr.  Isaacs. — We  have  not  had  time  to 
read  the  report,  much  less  to  consider  it. 

Mr.  HOLDER. — Reports  that  have  been 
wonderfully  accurate  have  appeared  in  the 
newspapers  from  time  to  time  as  to  wThat 
the  proposals  of  the  Finance  Committee 
were  going  to  be.  In  yesterday  morning's 
Argus,  to  say  nothing  of  any  other  news- 
paper, there  was  a  remarkably  accurate 
forecast  of  our  recommendations. 

Mr.  Higgins. — How  were  we  to  assume 
that  some  member  of  the  committee  gave 
the  information  1 

Mr.  HOLDER.— No  member  of  the 
committee,  so  far  as  I  know,  did  give  the 
information. 

Mr.  Higgins. — We  were  not  going  to 
take  any  mere  newspaper  guesses. 

Mr.  HOLDER. — Newspapers  have  a 
wonderful  way  of  finding  out  what  is 
going  on,  and  they  are  generally  success- 
ful in  their  guesses.  I  agree  with  what 
Mr.  McMillan  said  to-day.  Not  only  are 
the  facts  as  I  have  stated,  but  there  is 
nothing  in  the  report,-  with  the  exception 


822 


Commoniuealth  of 


[10  Feb.,  1898.] 


Australia  Bill. 


of  one  matter  referring  to  Western  Aus- 
tralia, that  has  not  been  before  us  since 
we  met  in  Adelaide,  and  for  a  much  longer 
period.  The  Bathurst  gathering  has  been 
mentioned.  That  gathering  debated  at 
great  length  the  plan  we  have  before  us 
to-day,  and,  except  for  the  Western  Aus- 
tralian suggestion,  there  is  nothing  for 
which  the  Finance  Committee  can  claim 
any  patent  right.  What  has  been  sug- 
gested and  debated  before  is  simply 
formulated  now,  and  there  is  really 
no  new  matter  in  the  report  of  the 
Finance  Committee  that  calls  for  any  long 
discussion.  I  should  have  been  glad  if 
it  had  not  been  necessary  for  the  mem- 
bers of  the  Finance  Committee  to  address 
themselves  to  this  question  as  they  have 
done.  I  might  have  been  able  to  answer 
criticisms  or  dealt  with  any  point  which  it 
appeared  from  the  debate  had  not  been 
made  clear.  I  have  not  that  opportunity, 
and  I  must  proceed  just  where  I  find  my- 
self. I  said  in  Adelaide  that  to  discover  a 
solution  of  the  financial  problem  which 
would  be  mathematically  and  conspicu- 
ously accurate  was  impossible.  I  also 
said  that  the  problem  was  insoluble.  I 
believe  to-day  that  it  is  insoluble. 
Our  recommendations  admit  that  it  is. 
Instead  of  trying  to  find  any  nostrum  by 
which  the  whole  difficulty  could  be 
settled  we  have  referred  the  matter  to 
accounts,  and  we  have  said  that  after 
five  years'  accounts  have  been  taken  the 
Federal  Parliament,  not  even  bound  by 
the  experience  of  those  five  years,  shall  be 
absolutely  free  on  the  information  it  has 
before  it  to  do  what  it  considers  to  be 
best  for  all  succeeding  years.  Whatever 
financial  acuteness  we  possess,  we  lay  no 
claim  to  being  prophets.  We  are  not  pre- 
pared to  say  what  the  financial  conditions 
of  Australia  or  any  of  the  states  will  be  five 
years  hence,  and  we  might  very  well  have 
come  to  that  conclusion  long  ago.  How  it 
could  be  possible  to  forecast  the  financial 
position  of  the  Commonwealth,  or  the  finan- 
cial relationship  of  the  states  to  the  Com- 
monwealth in  five  years,  I  know  not.  I 
[Mr.  Holder. 


should  be  sorry  to  attempt  to  predict 
exactly  what  they  would  be  in  one  year 
hence. 

Mr.  Barton. — No  man  could  possibly 
do  it. 

Mr.  HOLDER.— No.  Supposing  that 
five  years  ago  we  had  been  face  to  face 
with  this  problem,  is  there  one  of  us  who 
would  have  had  foresight  enough  to  have 
predicted  what  has  taken  place  in 
Western  Australia  1  What  has  happened 
in  the  past  may  happen  in  the  future,  and 
wTe  know  not  in  which  state.  We  may 
as  well,  therefore,  give  up  at  once  all 
attempts  to  predetermine  the  financial 
position  of  the  future. 

Mr.  Isaacs. — We  are  not  much  agreed 
as  to  what  it  is  now. 

Mr.  HOLDER. — I  think  we  could  come 
to  a  fair  agreement  as  to  the  present  posi- 
tion. I  should  like  the  honorable  mem- 
ber to  indicate  the  particular  point  on 
which  we  are  not  agreed.  We  disagree 
when  we  begin  to  prophesy,  but  we  agree 
fairly  well  when  we  discuss  actual  present 
facts.  I  do  not  know  any  actual  present 
fact  concerning  which  there  is  any  difference 
of  opinion  worth  mentioning.  If  we  have 
pronounced  the  problem  to  be  now  insoluble, 
we  have  suggested  a  way  in  which  the 
various  difficulties  may  be  dealt  with  as 
they  arise.  We  have  provided  a  scheme 
which  is  lengthy — I  wish  it  had  been 
shorter — and  which  involves  a  number 
of  points  to  which  I  must  refer.  I  shall 
deal  nowT,  not  only  with  the  objections 
which  have  been  taken,  but  also  with 
those  which  can  be  taken  to  the 
scheme.  It  is  only  fair  to  state  what  the 
objections  are,  although  I  believe  that 
the  time  for  making  much  of  objec- 
tions has  passed,  and  that  in  this, 
the  final  stage  of  the  work  of  the  Con- 
vention, we  ought  rather  to  seek  to 
harmonize  and  to  minimize  difficulties, 
to  remove  them  out  of  the  path  than 
to  make  much  of  them.  In  order  that  I 
may,  if  possible,  suggest  some  ways  by 
which  the  difficulties  can  be  removed,  I 
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am  going  to  refer  boldly  and  straightfor- 
wardly to  those  which  occur  to  me.  In 
the  first  place,  perhaps  the  greatest  ob- 
stacle in  the  way  of  the  ready  acceptance 
of  this  scheme  is  that  already  mentioned 
— the  seven  years'  bookkeeping.  We  are 
to  have  bookkeeping  for  the  two  years 
which  will  probably  elapse  before  the 
uniform  Tariff  is  brought  into  force,  and 
also  for  five  years  thereafter.  I  very 
much  regret  that  this  has  to  be 
done.  The  freedom  of  intercolonial 
trade  is  one  of  the  charms  of  this  Federa- 
tion. Its  realization  is  one  of  the  chief 
benefits  which  the  people  of  Australia  will 
obtain  from  it,  and  I  regret  exceedingly 
that,  owing  to  the  necessity  of  book- 
keeping, we  shall  have  to  lose  some  of  the 
advantages  of  that  freedom  of  trade  during 
the  seven  years.  At  the  same  time,  it  is 
only  fair  to  say  that  many  of  the  diffi- 
culties which  now  hinder  the  free  flow  of 
trade  and  commerce  will  be  removed,  in 
spite  of  the  fact  that  bookkeeping  is  to  be 
resorted  to.  It  is  one  thing  to  pass 
entries  and  to  pay  duties,  and  another 
thing  to  pass  entries  upon  which  no 
duties  hang.  I  want  to  emphasize  a 
point  that,  to  my  surprise,  some  honor- 
able members  dissented  from  when 
Mr.  Reid  was  speaking.  It  is  the  fact 
that  when  there  are  no  duties  to  pay 
on  entries  there  can  be  no  induce- 
ment whatever  to  anybody  to  pass  false 
entries  or  to  make  any  misstatement 
regarding  any  importation.  No  matter 
what  he  may  say  or  omit  to  say,  it  will  not 
make  a  penny  difference  to  him.  So  far  as 
I  can  see,  the  temptation  to  undervalue  or 
to  misstate  facts  will  be  removed,  and  the 
difficulty  and  the  friction  arising  from  the 
collection  of  statistics  on  the  border  will 
not  be  nearly  so  great  as  it  has  been  in 
the  past,  when  the  payment  of  duty  de- 
pended on  the  entry. 

Sir  George  Turner. — Can  you  rely  on 
any  of  your  export  entries  now  1 

Mr.  HOLDER.— No  j  and  I  do  not  be- 
lieve that  in  the  returns  obtained  from 
the  states  by  the  keeping  of  accounts  we 


shall  have  anything  approaching  mathe- 
matical accuracy.  But  while  parcels 
carried  by  hand,  and  small  parcels  sent  in 
other  ways,  will  escape  the  proper  check, 
all  bulk  goods  will  be  checked  and  the  fair 
thing  will  be  done.  For  if  some  goods 
pass  without  entry  from  New  South  Wales 
to  Victoria,  some  goods  will  also  pass 
without  entry  from  Victoria  to  New  South 
Wales,  and  these  items  may  be  taken  to 
balance  each  other.  The  larger  items 
being  checked,  the  fair  thing,  broadly  speak- 
ing, will  be  done  between  state  and  state. 
But  I  quite  admit,  in  answer  to  the  inter- 
jection of  Sir  George  Turner,  that  mathe- 
matical accuracy  in  this  bookkeeping 
system  there  is  none. 

Mr.  Barton. — And  there  is  speculative 
inaccuracy  in  everything  else. 

Mr.  HOLDER.— No  doubt  there  is. 
Now  I  come  to  the  next  obstacle  referred 
to — that  is  the  method  of  the  allocation 
between  the  different  states  of  the  ex- 
penses of  the  Federation.  It  is  said  to  be 
a  very  complicated  system  ;  that  we  charge 
the  new  expenses  of  the  Federation  per 
capita,  and  that  we  charge  the  cost  of  the 
works  and  services  taken  over  to  those 
states  wherein  the  expense  is  incurred.  It 
is  said  that  this  method  involves  some 
awkward  and  difficult  calculations,  and  it 
is  asked  why  have  we  not  provided  for 
an  apportionment  of  the  expenditure  per 
capita  right  through,  so  that  as  soon  as 
possible  we  might  become,  as  far  as  expen- 
diture is  concerned,  one  people,  one  nation  ? 
There  are  good  and  sufficient  reasons,  at 
least  for  a  time,  for  maintaining  this 
difference.  In  some  colonies  the  works 
and  services  taken  over  return  a  consider- 
able profit.  In  South  Australia  our  posts 
and  telegraphs  return  us  some  £20,000 
a  year  over  and  above  the  expenditure. 
There  are,  in  some  of  the  other  colonies, 
other  departments  producing  a  pro- 
fit. There  are,  on  the  other  hand, 
works  and  services  which  when  taken 
over  will  involve  not  only  a  loss,  but, 
proportionately,  a  large  loss.  I  do  not  see 
why  we  should  lump  all  these  together  in 
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a  rule-of-thumb  fashion,  and  chargo  out- 
right the  whole  of  this  expenditure  per 
capita.  It  is  therefore  fair,  in  respect  to 
all  these  works,  that  to  these  places  where 
the  special  expenditure  is  due,  that  special 
expenditure  should  be  charged.  Again, 
the  qualification  which  appears  in  our 
recommendation  appears  very  necessary. 
I  can  quite  conceive  the  necessity  of 
appointing  certain  officers  who  shall  be, 
for  instance,  at  the  head  of  the  Defence 
Force,  who  find  no  place  now  in  any  of 
the  states,  whose  duties  are  enlarged,  if 
not  to  a  large  extent  created,  by  the 
federation  of  the  colonies,  and  whose 
work  is,  therefore,  in  the  interests 
of  the  whole  Federation.  It  would 
surely  be  unreasonable  if,  from  the  mere 
accident  of  these  persons  residing  in  any 
particular  part  of  the  Commonwealth, 
their  salaries  and  the  cost  of  their  offices 
should  be  allocated  to  that  particular  part 
of  the  Commoirwealth.  Their  services  are  in 
the  interests  of  all,  and  their  work  for  the 
good  of  all,  and  the  cost  of  their  offices 
should  be  charged  per  capita  over  the 
wrhole  of  the  committee.  I  need  not  refer 
to  the  matters  to  which  the  Right  Hon. 
Mr.  Reid  referred  this  morning,  such  as 
military  defence  at  Port  Darwin,  Thursday 
Island,  and  Albany.  The  necessity  for 
military  defence  in  Tasmania  was  pointed 
out  in  the  very  able  speech  of  the  honor- 
able member  (Mr.  Henry),  and  military  de- 
fences involving  large  expense  at  any  of 
these  points  of  strategic  value  ought  not  to 
be  charged  to  the  particular  states  in  which 
they  are  incurred.  Being  incurred  for  the 
good  of  the  whole  Commonwealth,  the 
charges  ought  to  be  allocated  to  the  whole 
Commonwealth  on  a  per  capita  basis. 

Mr.  Isaacs. — In  this  scheme  are  they 
not  to  be  part  of  the  original  powers  ? 

Mr.  HOLDER.— Yes,  and  therefore  they 
are  charged  per  capita  to  the  whole  Com- 
monwealth. 

Mr.  Isaacs. — That  is  what  you  advo- 
cate. 

Mr.  HOLDER.— Yes.  It  appears  to 
me,  therefore,  to  be  necessary  that  these 

[Mr.    l/o/dfir. 


charges  in  connexion  with  works  and  ser- 
vices taken  over,  and  charges  for  any  of 
the  new  services  I  refer  to,  should  be 
charged  per  capita  over  the  whole  of  the 
Commonwealth,  and  that  we  have  done. 
As  to  the  other  branch  of  the  charges,  will 
any  one  suggest  with  any  persistence  that 
the  costs  of  the  Commonwealth,  such  as 
those  connected  wTith  the  new  Administra- 
tion, with  the  High  Court,  or  the  proceed- 
ings of  the  Federal  Parliament,  should  not 
be  charged  per  capita  ?  Surely  in  these 
matters  it  is  also  necessary  that  the  per 
capita  method  should  be  adopted.  They 
fall  into  two  classes — first,  works  and  ser- 
vices taken  over ;  they  go  to  the  state  in 
which  the  expense  is  incurred.  The  second 
class,  consisting  of  the  cost  of  new  offices 
and  of  defence  works  and  other  matters, 
which  are  for  the  benefit  of  the  whole 
Commonwealth,  together  with  the  cost  in- 
volved in  providing  the  new  and  original 
machinery  of  the  Federal  Government, 
are  charged  per  capita.  In  view  of  these 
facts,  the  objections  to  what  is  said  to 
be  the  complicated  method  of  dividing 
the  expenditure  must  fall  to  the  ground. 
I  now  pass  on  to  the  next  objection  taken 
to  the  scheme  before  us,  and  that  deals 
with  a  much  more  debatable  matter — I 
mean  the  Western  Australian  case.  The 
case  put  by  Mr.  Henry  this  afternoon  for 
Tasmania  is  altogether  different  from  that 
put  before  us  by  the  Western  Australian 
delegates.  The  case  of  Tasmania,  which 
might  under  certain  circumstances  also  be 
the  case  of  other  colonies,  is  that  she  is 
impoverished.  I  do  not  use  that  word  in  an 
offensive  way,  but  merely  to  express  the 
facts  of  the  case.  It  is  pleaded  that  we 
should  treat  the  case  of  Tasmania  as  a 
special  one,  particularly,  it  is  said,  when  we 
have  treated  that  of  Western  Australia  in  a 
special  manner.  But  the  plea  of  Western 
Australia  is  not  poverty;  the  plea  to  which 
the  Finance  Committee  listened  was  this  : 
A  very  large  proportion  of  the  goods  which 
they  consume  are  not  brought  from  abroad, 
but  from  the  states  proposed  to  be  in 
eluded     in     this     Commonwc  auh.      The 
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consumption  of  colonial  manufactures  and 
produce  in  Western  Australia  is  considerably 
more  than  double,  in  its  proportion,  what 
is  consumed  in  other  colonies.  Therefore, 
Western  Australia  does  present  a  condi- 
tion to  which  Tasmania,  or  any  other 
colony,  affords  no  parallel.  Western  Aus- 
tralia is  in  this  position,  that  owing  to 
the  surrender  of  duties  upon  goods  of 
colonial  produce  and  manufacture  she 
must,  taking  that  fact  into  considera- 
tion alone,  lose  a  very  much  larger  sum 
than  from  that  cause  can  be  lost  by  any 
of  the  other  states.  Of  course,  it  is  more 
than  probable,  I  think  it  is  certain,  that 
against  the  loss  sustained  by  Western 
Australia  through  the  renunciation  of 
duties  upon  goods  of  colonial  produce  and 
manufacture,  there  will  be  set  the  larger 
revenue  which  on  certain  items  she  will 
gain  under  a  uniform  Tariff.  For  instance, 
I  think  in  nearly  all  the  other  colonies 
there  is  a  beer  excise  duty  ;  there  is  none 
in  Western  Australia.  That  would  prob- 
ably return  £40,000  a  year  in  Western 
Australia.  In  nearly  all  the  other  colo- 
nies they  have  duties  on  tea  and  sugar ; 
it  is  almost  certain  that  under  a 
uniform  Tariff  there  will  be  duties  on  tea 
and  sugar.  Should  they  be  imposed, 
Western  Australia  will  obtain  from  items 
on  which  there  is  nothing  charged  at 
present  £\ 20,000  a  year,  so  that  on 
those  three  items,  without  spending  time 
in  mentioning  others,  there  is  a  probable 
revenue  to  be  realized  by  Western  Aus- 
tralia in  excess  of  any  revenue  which  she 
gets  to-day  from  these  three  items  of  about 
£160,000.  The  gain  upon  these  items, 
and  probably  upon  other  items,  must  be 
set  against  the  loss  which  Western  Aus- 
tralia will  suffer  under  intercolonial  free- 
trade.  Still,  after  all  allowance  has  been 
made  for  such  items,  the  fact  that 
Western  Australia  trades  so  much  with 
other  states  will  cause  her  to  lose  a 
great  deal  of  money  in  proportion  to  the 
loss  sustained  by  other  states.  That 
arises  from  the  fact  that  she  trades  with 
us  rather  than  with  outsiders.      I  do  not 


think  she  should  sustain  a  loss  for  such 
a  cause  ;  we  should  rather  place  her  in  a 
better  position  because  she  trades  with 
us.  Is  not  her  trade  worth  something 
to  us?  The  Right  Hon.  Sir  George 
Turner  asked  why  should  we  all  con- 
tribute something  from  our  revenue  to 
makeup  the  loss  of  Western  Australia? 
My  answer  to  that  question  is,  if  we  do  not 
I  do  not  think  we  can  fairly  expect  Wes- 
tern Australia  to  come  into  this  Federation. 
If  she  did  not  come  into  the  Federation 
there  would  be  customs  duties  at  all  her 
ports  against  the  goods  and  manufactures 
of  the  Commonwealth.  We  practically 
say  to  her,  under  these  proposals — "  If  you 
will  come  into  the  Federation,  and  keep 
your  ports  open  free  of  duty  to  the  pro- 
duce and  manufactures  of  the  other  states, 
then  for  five  years  the  other  states  will 
give  you  a  subsidy  equivalent  to  the  loss 
you  suffer  over  and  above  the  loss  suffered 
by  the  other  states  as  a  return."  That  is 
a  fair  thing  for  Western  Australia,  and  I 
think  it  is  a  fair  thing  to  the  other  states, 
who,  in  return  for  the  money  they  pay, 
will  secure  free-trade  with  Western  Aus- 
tralia. 

Mr.  Deakin. — Is  not  that  true  of  all 
the  colonies? 

Mr.  HOLDER.— Yes,  but  it  is  true  to  a 
very  much  larger  extent,  and  to  a  very 
much  larger  amount  in  proportion,  of 
Western  Australia. 

Mr.  Deakin. — But  the  difference  is  one 
of  degree,  and  not  of  principle. 

Mr.  HOLDER,— The  honorable  mem- 
ber has  a  very  acute  mind,  and  I  must 
have  put  my  views  very  clumsily  if  I  have 
given  him  that  impression.  In  the  other 
colonies  the  surrender  they  make  is  about 
equal,  but  when  we  have  balanced  each 
other's  surrenders,  Western  Australia 
stands  far  and  away  beyond  all  the  rest  as 
suffering  a  larger  loss  in  proportion  than 
any  one  of  the  other  colonies — a  loss  vastly 
out  of  all  proportion — and  it  is  that  ex- 
cessive proportion  of  loss  that  we  propose 
to  compensate  her  for,  and  not  the  whole 
of   her  loss.     I  think  that  that  justifies 
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the  special  treatment  oi  Western  Australia 
which  the  Finance  Committee  have  recom- 
mended. 

Mr  Deakin. — But  the  point  I  sought 
to  make— not  that  there  is  very  much  in 
it — is  that  it  is  not  a  question  of  principle, 
but  a  question  of  expediency,  owing  to  the 
particular  circumstances. 

Mr.  HOLDER. — I  think  there  is  some 
principle  in  it,  while  at  the  same  time  1 
agree  with  Sir  John  Downer  that  there  is 
also  some  expediency  in  it.  It  partakes  of 
both  principle  and  expediency.  The  prin- 
ciple is  in  the  fact  that  we  are  acting  fairly 
in  meeting  the  excess  of  loss  by  Western 
Australia;  and  the  expediency  of  it  is  that 
by  making  up  that  excess  of  loss,  the  other 
colonies  get  a  very  great  and  increasing 
market  for  their  produce  and  manufactures 
in  Western  Australia.  But  it  may  be  said 
that  we  have  already  a  market  in  Western 
Australia,  and  that  we  shall  retain  that 
market  in  spite  of  her  somewhat  heavy 
customs  duties  on  some  of  our  goods. 
The  fact  that  we  have  the  market  of 
Western  Australia  at  present,  despite  her 
heavy  Customs  Tariff,  is  regarded  by  some 
as  a  proof  that  we  shall  continue  to  have 
it  in  the  future.  But  I  dispute  that.  I 
believe  that  just  as  these  colonies,  one 
after  the  other,  have  become  independent 
of  middle  houses  in  respect  of  their  im- 
portations from  abroad,  and  just  as  they 
have  gone  to  the  cheapest  rather  than  the 
nearest  market,  one  by  one,  so  Western 
Australia  will  come  to  the  same  stage, 
probably,  until  her  own  producers,  whom 
she  is  encouraging  wisely  and  well,  meet 
her  needs.  Very  many  of  the  goods 
which  Western  Australia  has,  up  to  now, 
obtained  from  these  colonies,  because 
they  are  near,  and  because  of  the  rela- 
tionships that  subsist  between  houses 
in  these  colonies  and  branch  houses  in 
Western  Australia,  will,  in  the  near  future, 
to  a  large  extent,  be  obtained  from  abroad 
unless  we  retain  the  market  of  Western 
Australia  for  our  own  products  and  manu- 
factures by  some  such  means  as  these. 
We  are  gaining  something  very  material 
[Mr.  Holder. 


by  bringing  Western  Australia  into  the 
Commonwealth,  and  getting  her  ports  free 
and  open  to  the  goods  of  our  producers 
and  manufacturers.  Again,  there  is  a 
marked  difference  between  the  cases  of 
Western  Australia  and  Tasmania.  The 
case  for  Tasmania  was  put  very  strongly 
by  Mr.  Henry,  but  he  has  not  given  due 
wjight  to  the  present  facts  in  Western 
Australia.  Western  Australia  has  an 
enormously  large  revenue  from  Customs 
and  Excise,  out  of  proportion  to  the  other 
colonies,  because  she  has  within  her 
borders  an  unusually  large  proportion  of 
adult  males,  as  compared  with  the  rest  of 
the  population  —  an  enormously  greater 
proportion  of  adult  males  than  any  of  the 
other  colonies. 

Sir  John  Forrest. — About  50  per 
cent. 

Mr.  HOLDER. — It  is  a  very  large  pro- 
portion, I  know.  I  have  the  figures  here, 
but  I  did  not  wish  to  load  my  speech  with 
them.  Now,  that  enormous  proportion  of 
adult  males  is  the  explanation  of  the  large 
Customs  revenue  per  head  of  Western 
Australia ;  but  as  the  women  and  children 
composing  the  wives  and  families  of  adult 
males  also  go  to  Western  Australia,  the 
excessive  proportion  of  the  adult  male 
population  will  fall. 

Mr.  Isaacs. — According  to  the  statistics 
that  proportion  is  lowering  now. 

Mr.  HOLDER,— No  doubt  it  is,  and 
it  will  steadily  decrease  as  time  goes  by. 
Now,  the  bookkeeping  system,  whatever 
its  demerits,  has  this  merit — that  it  will 
exactly  meet  the  requirements  of  the  case. 
As  the  excessive  proportion  of  adult  males 
in  Western  Australia  diminishes,  so  her 
participation  in  the  surplus  of  the  Com- 
monwealth Customs  revenue  will  get 
nearer  and  nearer  to  an  equality  with 
that  of  the  other  colonies.  Now,  we  know 
that  remarkable  developments  are  taking 
place  in  the  mining  industry  of  Tasmania. 
Those  developments  have  led,  are  leading, 
and  must  continue  to  lead,  to  very  much 
the  same  condition  of  affairs  in  Tasmania 
as  we  now  see  in  Western  Australia. 
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Mr.  Henry. — Oh,  no  ;  we  have  too  good 
a  climate  there.  The  men  bring  their 
women  and  children  with  them. 

Mr.  HOLDER. — For  some  time,  while 
railway  works  are  going  on  and  mineral 
development  is  taking  place,  and  large 
sums  of  money  are  being  spent  in  labour 
and  materials,  there  will  be  an  influx  of 
adult  males  into  Tasmania  out  of  propor- 
tion to  the  women  and  children  in  that 
colony ;  but  all  these  things  will  equalize 
themselves  as  time  goes  on.  For  a  time 
there  will  be  that  disproportion,  and 
therefore,  for  a  time,  Tasmania  may 
expect  a  boom  in  her  Customs  and  Excise. 
But  when  that  occurs,  very  much  of  the 
weight  of  Mr.  Henry's  plea  for  Tasmania 
will  be  gone.  At  the  same  time,  I  am 
quite  willing  to  do  anything  that  can  be 
done  fairly  and  reasonably  to  meet  the 
needs  of  Tasmania.  There  are  one  or  two 
difficulties  which  seem  to  me  to  stand  in 
the  way.  The  proposal  with  regard  to 
Western  Australia,  as  it  appears  in 
our  recommendations,  was  originally 
suggested  to  be  applicable  to  all  the 
states.  That  is  to  say,  that  after  we  had 
provided  for  a  certain  method  of  the 
return  of  the  surplus  according  to  the 
revenue,  there  was  a  proposal  that 
there  should  come  in  a  special  arrange- 
ment providing  that  any  state  which 
suffered  more  than  the  average  amount  of 
loss  of  Customs  revenue  through  the  in- 
troduction of  the  uniform  Tariff  should 
be  subsidized  to  such  an  extent  as  to 
bring  that  loss  down  to  the  average 
amount  of  the  loss  sustained  by  the 
other  colonies.  That  would  have  met  the 
case  of  any  state  whose  loss  was  excep- 
tional, but  honorable  members  will  see 
that  to  put  in  any  such  provision  as  that 
applicable  to  all  the  states  would  take  the 
very  life  and  force  out  of  the  other  pro- 
posal that  the  surplus  should  be  returned 
according  to  revenue,  and  it  is  no  use 
providing  in  one  clause  that  the  surplus 
shall  be  returned  according  to  revenue, 
and  then  in  another  clause  that  some 
other  principle  must  prevail.     Either  the 


surplus  must  be  returned  according  to 
revenue,  or  upon  some  other  basis;  we 
cannot  have  two  principles  in  the  Bill. 
I  contend  that  the  provision  we  make  to 
meet  the  needs  of  any  state  or  states  must 
be  special,  and  not  general.  Mr.  Henry 
suggested  that  a  provision  should  be 
inserted  in  this  Constitution  to  protect 
any  state  which  might  find  itself  in  finan- 
cial difficulties. 

Mr.  Isaacs. — Before  you  leave  the  case 
of  Western  Australia,  I  would  like  to  ask, 
for  information,  can  you  tell  me  why  it 
is  provided  that  the  basis  upon  which  a 
special  advantage  is  to  be  given  to  Western 
Australia  is  to  be  the  Tariff  immediately 
before  the  imposition  of  uniform  duties, 
giving  Western  Australia  two  years  after 
she  becomes  a  member  of  the  Common- 
wealth to  fix  her  Tariff? 

Mr.  HOLDER.— The  reason  of  that  is 
is  this:  That  we  might  have  taken  the 
Tariff  of  to-day,  or  of  any  fixed  date,  and 
have  said  that  that  should  be  compared 
with  the  Federal  Tariff ;  but  to  have  done 
anything  of  that  kind  would  have  been 
to  suggest  that  Western  Australia  would 
be  likely  to  play  some  tricks  upon  us. 

Mr.  Isaacs. — We  have  done  that  in 
regard  to  bounties. 

Mr.  HOLDER.— Well,  the  provision  in 
regard  to  the  bounties  gives  a  very  good 
opportunity  for  any  colony  that  wishes  to 
play  tricks  with  the  Federation  to  do  so. 
There  are  four  months  ahead.  That  shows 
that  we  are  prepared  to  trust  each  other, 
and  that  there  is  no  necessity  for  putting 
iu  any  provision  which  would  seem  to 
imply  that  we  mistrust  Western  Australia. 

Mr.  Isaacs. — There  is  no  mistrust  about 
it. 

Mr.  HOLDER.— The  trend  in  Western 
Australia  is  towards  a  diminution  of  cus- 
toms duties.  We  all  know  that  the 
Premier  of  Western  Australia,  during  a 
recent  session  of  Parliament,  promised  to 
take  off  certain  duties,  and,  as  I  said 
before,  the  trend  is  in  the  direction  of 
taking  off  and  reducing  duties.  And  is 
there  any  reason  why,  if  there  be  a  higher 


88 


Commonwealth  of  [10  Feb.,  1898.] 


Australia  Bill. 


Tariff  there  to-day  than  there  will  be  with- 
in two  years'  time,  or  at  any  other  time  in 
the  future,  we  should  compare  the  facts 
of  the  uniform  Tariff  with  the  facts  of 
a  Tariff  in  Western  Australia  higher 
than  it  is  necessary  to  compare  the 
uniform  Tariff  with  %  We  should  take  the 
Tariff  which  is  the  ultimate  form  of  the 
expression  of  Western  Australia's  thought 
in  that  particular,  and  compare  that  with 
the  Federal  Tariff. 

Mr.  Isaacs.  —  You  think,  then,  that 
Western  Australia  may  reduce  the  ad- 
vantage which  is  given  to  her  by  this 
clause  % 

Mr.  HOLDER.— What  I  say  is  that 
Western  Australia  is  now  reducing  her 
Tariff,  and  I  do  not  think  she  is  at  all 
likely  to  alter  her  local  policy  because  of 
the  possibility — which  may  be  more  or  less 
remote — of  the  incoming  of  federation. 
Referring  to  the  remarks  which  have  been 
made  as  to  Tasmania,  I  would  observe  that 
I  do  not  think  that  Tasmania  should  ask 
us  to  put  a  special  provision  in  the  Con- 
stitution to  the  effect  that  the  solvency 
or  the  financial  strength  of  any  state 
should  be  guaranteed  by  the  federal 
authority. 

Sir  Edward  Braddon. — But  the  revenue 
of  the  states  should  be  guaranteed. 

Mr.  HOLDER.— Well,  I  will  mention 
presently  why  I  think  that  the  revenue 
should  not  be  guaranteed.  If  we  put  any 
clause  in  the  Constitution  to  that  effect,  it 
means  that  the  federal  authority  may 
stand  more  or  less  behind  any  state  in  its 
financial  difficulties,  and  that  will  be  a 
direct  inducement  to  careless  financing. 

Mr.  Henry. — Would  not  the  Federal 
Parliament  do  so  in  any  case  ? 

Mr.  HOLDER.— No  doubt;  but  the 
less  we  say  about  it  the  better,  because 
the  more  we  say  that  the  Federal  Parlia- 
ment will  be  likely  to  stand  behind  any 
state  in  its  financial  difficulties  the  more 
the  states  will  be  liable  to  think  that  there 
is  a  big  and  powerful  body  behind  them 
if  they  get  into  financial  trouble,  and  so 
{Mr.  Holder. 


wo  shall  be  striking  a  blow  at  the  absolute 
self-reliance  of  the  states.  I  think  that 
any  such  provision  would  have  that  ten- 
dency. 

Sir  Edward  Braddon. — What  guarantee 
have  we  against  careless  financing  on  the 
part  of  the  Federal  Parliament  1 

Mr.  HOLDER.— I  will  refer  to  that 
point  in  a  moment.  But  still,  while  I 
have  said  what  I  have  said,  I  am  impressed 
with  the  importance  of  doing  all  we  can 
to  secure  the  adhesion  of  Tasmania,  and 
to  prevent  any  financial  calamity  that  we 
can  foresee  coming  upon  that  colony  or 
any  colony ;  and  if  Mr.  Henry  can  provide 
or  suggest  to  the  Drafting  Committee  any 
plan  which  will  avoid  the  dangers  I  fear, 
and  accomplish  the  ends  he  and  I  alike 
would  be  glad  to  gain,  no  one  would 
support  him  more  earnestly  than  I  would. 

Mr.  Dobson. — Can  you  not  give  us  a 
guarantee  that  our  expenditure  shall  not 
be  more  than  so  much  per  head  ? 

Mr.  HOLDER.— I  do  not  see  how  that 
could  be  done.  We  could  not  insert  a 
provision  declaring  that  Tasmania  should 
not  pay  more  than  so  much  per  head, 
without  inserting  a  provision  which  wTould 
also  apply  to  every  one  of  the  colonies ; 
that  is  to  say,  without  providing  that  in 
no  case  should  any  state  pay  more  than  so 
much  per  head.  But  if  we  did  that,  we 
might  as  wTell  give  up  the  bookkeeping 
system,  strike  out  all  provisions  with  re- 
gard to  the  surplus,  and,  in  fact,  give  up 
the  w7hole  scheme.  That  one  solution,  if 
it  could  be  adopted  in  the  Constitution, 
would  solve  the  whole  difficulty.  But  I 
do  not  think  we  are  prepared  to  accept 
that;  and  if  the  other  colonies  were, 
New  South  Wales  certainly  would  not 
accept  such  a  solution  of  the  dif- 
ficulty. Replying  to  Sir  Edward  Braddon, 
I  understand  the  right  honorable  gentle- 
man to  ask  whether  we  could  not  guaran- 
tee to  the  states  a  certain  amount.  I 
think  there  are  three  objections  to  that 
proposal.  The  first  was  admirably  answered 
by  Mr.  Henry  in  his  speech.  He  pointed 
out   that  there   are  not   two  states  with 
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financial  difficulties,  and  two  without  any, 
so  that  there  might  be  a  balance,  and  the 
weaker  states  might  go  to  the  wall ;  but 
that,  out  of  five  colonies  here  repre- 
sented, four  would  absolutely  need,  under 
the  conditions  prevailing,  to  secure  an 
adequate  revenue  by  the  federal  authority 
returning  an  adequate  surplus  to  the  states. 
Supposing  that  if  we  have  four  to  one,  one 
of  those  four  being  a  larger  state,  I  do  not 
think  that  the  smaller  states  need  be  under 
any  apprehension  that  their  interests  will 
not  be  guarded.  And  that  will  work  in 
two  ways.  The  preponderating  votes  of 
four  states  against  one  in  both  Houses  will 
secure  not  merely  that  the  revenue  of  the 
Commonwealth  shall  be  large,  but  that 
that  Government  shall  be  so  administered, 
and  the  expenditure  of  it  so  limited,  as  that 
as  large  a  sum  as  possible  shall  be  return- 
able to  the  states.  I  think  that  that  will 
guarantee  economy  on  the  part  of  the 
federal  authority,  guarantee  the  keeping 
down  of  expenses  to  the  lowest  limit,  and 
guarantee  the  return  to  the  states  of  as 
nearly  as  possible  as  much  as  they  obtain 
from  customs  duties  to-day.  I  ask  another 
question  on  this  head  :  Are  we  attempting 
the  formation  of  a  Federation  whose 
Parliament  shall  be  composed  of  Rus- 
sians, whose  administration  shall  be 
alien,  and  who  shall  care  nothing  for  us 
at  all  ?  Surely  not !  If  we  were  so  doing 
it  would  be  better  for  us  to  form  a  Constitu- 
tion much  fuller  of  guarantees  and  limi- 
tations than  that  which  we  are  forming. 
But  we  are  forming  a  Federation  under 
which  our  affairs  will  be  handed  over — to 
whom  1  To  ourselves  !  Surely  we  do  not 
need  all  these  guarantees  and  limitations. 
We  are  not  even  handing  over  our  affairs 
to  others  of  our  own  flesh  and  blood,  but 
to  ourselves;  and  I  do  ask  that  those 
who  are  so  anxious  to  see  these  guarantees 
and  limitations  will  realize  that  fact, 
and  will  see  in  it  the  strongest  guaran- 
tee and  the  most  perfect  safeguard  they 
can  desire  to  secure. 

Mr.    Higgins. — May  not  the  needs  of 
these  four  state  Treasurers  induce  them 


to  press  for  a  revenue-producing  Tariff 
rather  than  a  protective  Tariff? 

Mr.  HOLDER.— I  do  think  that  the 
needs  of  the  four  states  referred  to  will 
necessitate  the  Federal  Government,  no 
matter  whether  they  be  protectionist  or 
free-trade,  making  a  Tariff  which  will  pro- 
duce £6,000,000  a  year.  The  Tariff  may 
be  framed  either  upon  protectionist  or 
free-trade  lines,  but  no  matter  how  framed 
the  Federal  Treasurer,  whoever  he  may 
be,  will  be  under  the  necessity  of  having 
a  Tariff  which  will  produce  a  little  over 
£6,000,000  a  year. 

Mr.  Higgins. — But  it  may  interfere 
with  protectionist  policy. 

Mr.  HOLDER.— I  do  not  think  so. 

Mr.  Higgins. — It  may. 

Mr.  HOLDER. — At  any  rate,  whether 
the  fiscal  policy  be  free-trade  or  protec- 
tionist, or  whether  it  partake  of  the 
nature  of  both,  what  I  am  sure  of,  and  I 
am  as  sure  of  this  as  I  can  be  of  anything, 
is  that  the  Federal  Tariff  will  be  so 
framed  as  to  produce  just  over  £6,000,000 
a  year  ;  that  is,  what  the  Tariffs  produce 
to-day  in  the  five  states  here  represented. 
I  do  not  think  that  the  Federal  Tariff  will 
produce  less,  and  I  believe  that  the 
increase  of  duties  upon  foreign  goods  wTill 
make  up  for  the  loss  of  duties  on  inter- 
colonial trade,  so  that  we  shall  have  as 
much  to  distribute  then  as  we  collect  now 
in  the  various  states. 

Mr.  Isaacs. — How  do  you  make  up 
£6,000,000  for  federal  needs? 

Mr.  HOLDER.—By  so  framing  the 
Tariff  that  it  will  produce  £6,000,000. 

Mr.  Isaacs. — Yes,  but  wThy  do  you  say 
that  £6,000,000  will  be  required? 

Mr.  HOLDER.— Because  I  do  not  think 
that  the  federal  expenditure  can  be  met 
and  a  sufficient  sum  returned  to  the  states 
upon  any  less  total  revenue.  The  abso- 
lute needs  of  at  least  four  of  the  states 
represented  here  will  require  that  the 
total  sum  available  for  meeting  the  federal 
expenses  and  for  distribution  among  the 
colonies  shall  not  be  less. 


830 


Commonwealth  of 


[10  Feb.,  1898.] 


Australia  Bill. 


Mr.  Isaacs. — I  can  understand  the  hon- 
orable member  if  there  is  to  be  a  com- 
pulsion upon  the  Commonwealth  to  return 
a  certain  amount. 

Mr.  HOLDER.— There  will  be  this  com- 
pulsion, that  four  out  of  the  five  states 
represented  here  cannot  remain  solvent 
unless  the  Federal  Tariff  produces  that 
amount,  and  these  four  states  will  be  able 
to  out-vote  the  fifth  state  in  both  the 
Senate  and  the  House  of  Representatives. 

Mr.  McMillan. — This  will  put  them 
where  they  are  now. 

Mr.  HOLDER.— Yes,  with  one  quali- 
fication, to  which  I  shall  refer  presently. 
There  is  another  point  with  which  it  seems 
necessary  to  deal.  Is  it  not  clear  to  us  all 
that  the  prosperity  of  the  Federation  will 
depend  upon  the  prosperity  of  every  state 
in  the  Union  1  Can  the  Commonwealth 
be  prosperous  and  pay  its  way  if  one  of  the 
states  of  the  Union  is  in  a  hopelessly  in- 
volved condition  1  I  think  not.  There- 
fore, for  the  protection  of  its  own  prosperity, 
for  the  security  of  its  owrn  good  name — 
and  as  the  Federal  Government  will  want 
to  borrow  money  it  must  be  careful  of  its 
good  name — it  will  have  to  raise  not  less 
than  £6,000,000  by  Customs  taxation. 

Mr.  Dobson. — Will  it  not  require  a 
Tariff  almost  as  high  as  the  Victorian 
Tariff  to  produce  £6,000,000? 

Mr.  HOLDER.— That  will  depend  upon 
the  class  of  goods  upon  which  you  place 
duties,  and  upon  the  number  of  items  upon 
the  free  list. 

Mr.  Deakin. — Some  honorable  members 
seem  to  think  that  a  much  larger  sum  will 
be  required. 

Mr.  HOLDER.— If  you  are  going  to 
meet  the  needs  of  the  weakest  colony  of 
all,  and  are  going  to  accept  Mr.  Coghlan's 
figures  as  correct,  you  will  wTant  a 
Tariff  which  will  produce  £8,000,000  or 
£9,000,000 ;  but  I  do  not  accept  his 
figures  as  correct  except  as  a  matter  of 
pure  calculation.  I  do  not  dispute,  though 
I  understand  that  the  honorable  member 
(Mr.  McMillan)  does,  the  arithmetical 
[Mr.  Holder. 


accuracy  of  the  calculations,  because 
I  have  not  checked  them;  but  Mr. 
Coghlan  makes  the  fatal  assumption  that 
the  facts  of  trade  as  they  exist  to-day, 
with  free-trade  in  New  South  Wales,  high 
duties  in  Victoria,  and  varying  duties  in 
the  other  colonies,  will  be  the  same  when 
the  duties  throughout  the  Commonwealth 
are  uniform,  and  we  have  intercolonial 
free-trade.  We  will  imagine  for  argument's 
sake  that  an  average  duty  of  15  per  cent,  is 
imposed  throughout  the  Commonwealth. 
Does  anybody  believe  that  with  such 
duties  in  force,  as  large  a  volume  of 
foreign  goods  will  come  into  New  South 
Wales  as  come  in  to-day  %  No.  Does 
anybody  believe  that  there  will  not  be  a 
larger  volume  of  foreign  goods  coming 
into  Victoria  1  To  assume,  as  Mr.  Cogh- 
lan does,  that  the  facts  of  trade  will  be 
the  same  to-day  as  under  vastly  different 
conditions  in  the  future  is  to  assume  what 
no  reasonable  man  ought  to  assume,  and 
the  basis  of  his  calculation  being  a  wrong 
one,  his  conclusions  must  be  wrong.  There- 
fore, what  he  says  as  to  the  probable 
insolvency  of  Tasmania,  the  difficulties 
of  South  Australia,  and  the  heavy 
losses  of  Western  Australia,  falls  to  the 
ground.  There  may  be  something  in  his 
statistics  indicating  the  probable  direction 
of  trade,  but  the  vane  upon  the  top  of  the 
steeple,  while  it  indicates  the  direction  in 
which  the  wind  is  blowing,  does  not  make 
the  wind  blow.  If  a  Federal  Tariff  should 
be  imposed  to  produce  a  little  over 
£6,000,000,  New  South  Wales  will  con- 
tribute a  much  larger  amount  than  she 
contributes  to  the  £6,000,000  which  are 
raised  now.  We  are  supposing,  for  the 
sake  of  argument,  that  the  Tariff  will  be  a 
15  per  cent.  Tariff.  Under  these  condi- 
tions New  South  Wales  will  contribute 
more  than  she  does  now,  and  the  return 
to  her  must  be  larger,  because  of  her 
larger  population,  and  the  return  to  the 
other  states  proportionately  less.  It  was 
this  consideration  which  led  me  to  say,  in 
reply  to  the  interjection  of  the  honorable 
and  learned  member   (Mr.   Deakin),  that 
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the  Tariff  would  have  to  produce  a  little 
over  £6,000,000  a  year. 

Mr.  McMillan. — It  is  that  which  is  at 
the  bottom  of  the  trouble  of  Tasmania. 

Mr.  HOLDER.— It  is  at  the  bottom  of 
the  whole  financial  trouble.  It  causes  the 
difficulty  which  met  us  in  'Adelaide,  in 
Sydney,  and  here,  and  which  is  evident  in 
every  newspaper  article  and  pamphlet.  I 
do  not  think  that  the  revenue  derived  from 
importations  into  New  South  Wales  would 
be  so  enormous  under  a  uniform  Tariff  as 
some  people  imagine,  because  a  very  large 
quantity  of  manufactured  goods  and  pro- 
duce now  imported  from  abroad  would  be 
imported  from  this  and  the  other  colonies. 
These  goods  would  come  in  free,  and  thus 
contribute  nothing  to  the  revenue.  On 
the  other  hand,  there  would  be  a  larger 
importation  into  Victoria,  because  of 
the  lowering  of  the  Tariff,  and  in  all  pro- 
bality  a  larger  contribution  to  the  revenue. 
I  have  been  told  a  good  many  times,  and 
with  some  truth,  that  the  way  to  increase 
the  revenue  is  to  reduce  customs  duties, 
that  it  is  possible  to  make  the  customs 
duties  so  high  as  to  shut  out  articles  alto- 
gether, and  thus  lose  revenue.  I  must 
now  pass  rapidly  on  to  the  next  point  to 
which  I  wish  to  refer.  I  think  I  have 
dealt  sufficiently  with  the  case  of  Western 
Australia,  and  I  have  pointed  out  that  the 
force  of  her  plea  lies  not  in  her  poverty, 
but  in  the  fact  that  she  trades  with  us 
instead  of  with  strangers,  and  that  we 
must  meet  her  by  giving  her  a  concession 
to  which  the  whole  population  of  the  Com- 
monwealth will  contribute  per  capita.  The 
next  objection  which  may  be  taken  to  our 
scheme  might  be  raised  with  regard  to  the 
proposal  relating  to  bounties.  I  admit 
the  force  of  much  that  is  said  in  regard  to 
the  proposal  to  allow  bounties  to  be  given 
or  agreed  upon  until  the  end  of  June  next. 
It  might  be  possible  to  abuse  this  conces- 
sion. I  think  that  the  colonies  which 
most  desire  to  see  bounties  established 
are  South  Australia  and  Victoria,  and  if 
they  pleased  to  do  so  no  doubt  they  could 
pledge   everything    wholesale,    and   make 


such  arrangements  beforehand  as  would 
very  materially  derogate  from  the  freedom 
of  trade  which  we  desire  to  bring  about. 
But  we  trust  each  other,  and  we  do 
not  believe  that  either  South  Australia  or 
Victoria  will  so  shape  their  policy  in 
reference  to  the  promise  of  bounties  as  to 
derogate  from  the  freedom  of  that  trade 
which  ought  to  exist  between  us  here  in 
these  colonies.  That  is  another  matter 
in  which  we  trust  each  other,  rather  than 
bind  each  other  down  by  a  hard-and-fast 
rule,  and  saying  that  no  bounties  given 
after  a  certain  date  shall  be  of  the 
slightest  value,  no  matter  how  far  various 
states  may  be  pledged  to  them.  The  next 
objection  is  that  there  is  no  limit  to  the 
expenditure,  as  there  was  in  the  Bill  as  it 
left  our  hands  in  Adelaide.  If  there  was 
one  small  clause  more  than  another — not 
involving  principles  probably  so  much  as 
other  clauses  did — which  was  offensive,  it 
was  that  clause  which  tied,  or  attempted 
to  tie,  the  Federal  Parliament  in  leading 
strings.  We  were  going  to  call  into  ex- 
istence a  body  to  which  we  were  intrust- 
ing large  powers,  and  yet  this  body  was  to 
be  tied  in  leading  strings  by  being  told 
that  it  muse  not  incur  any  new  expendi- 
ture more  than  £300,000  a  year,  and  must 
not  spend  in  works  and  services  taken  over 
more  than  £1,250,000  in  excess  of  their 
earnings.  It  seemed  to  me  all  through  a 
very  umvorthy  and  profitless  attemj)t  to 
do  one  of  two  things — either  to  tie  the 
Federal  Parliament  in  leading  strings,  or 
to  throw  dust  in  the  eyes  of  the  electors, 
and  because  I  thought  so  I  am  very  glad 
to  see  that  the  clause  does  not  appear 
amongst  the  recommendations  of  the  com- 
mittee. I  do  not  abandon  what  that  clause 
was  intended  to  achieve,  but  we  hope  to 
secure  that  economy,  not  by  this  method 
but  by  the  better  method  to  which  I  have 
referred.  We  rely  on  the  application  of  the 
votes  of  four-fifths  of  the  states  entering 
the  Federation  to  secure  the  economical 
management  of  the  whole  of  the  affairs  of 
the  Federal  Government.  I  have  dealt  with 
all  the  objections  which  I  remember  at 
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the  moment  to  the  scheme  we  have 
brought  up.  It  may  seem  to  be  a  very 
formidable  list  of  objections,  but,  I  ask,  is 
there  any  other  scheme  against  which  a 
more  formidable  list  of  objections  cannot 
be  brought  1  What  are  the  other  schemes 
we  have  had1?  In  1891,  except  for  the  two 
years  before  the  uniform  Tariff  was  to 
come  into  force,  practically  the  recommen- 
dation was  to  trust  the  Federal  Parlia- 
ment. If  I  were  to  start  to  state  the  objec- 
tions which  have  been  raised  by  one  and 
another  to  that  plan,  I  think  I  should  take 
a  good  deal  longer  than  I  have  taken.  We 
should  not  be  able  to  recommend  that,  I 
am  sure,  without  any  limits  to  the  electors 
whom  we  represent.  Then  it  has  been 
proposed  that  we  sbould  keep  books  in 
perpetuity,  that  we  should  maintain  for 
ever  a  system  of  bookkeeping  between  the 
different  states.  I  could  very  soon  raise 
more  objections  to  that  than  have  been 
raised  to  the  plan  before  us. 

Mr.  Higgins. — That  has  not  been  advo- 
cated. 

Mr.  HOLDER. — It  has  been  advocated 
in  the  press  with  a  good  deal  of  persistency 
in  some  places. 

Mr.  Higgins. — Not  in  this  Convention. 
Mr.  HOLDER.— No.  Then,  as  regards 
the  sliding  scale,  I  think  when  things  had 
worked  themselves  out,  and  five  years 
had  passed,  we  should  have  become  aware 
that  it,  after  all,  would  have  suited  us  very 
well.  There  are,  however,  some  300,000 
or  400,000  very  solid  objections  to  the 
sliding  scale.  I  do  not  know  how  many 
more  objections  there  are,  for  I  forget  just 
now  the  number  of  electors  in  these  states. 
The  vote  of  every  elector  who  could  not 
be  made  to  see  through  all  the  intrica- 
cies and  the  final  results  of  such  a 
scheme  is  a  solid  reason  why  we  should 
not  adopt  the  scheme.  Equitable  I  be- 
lieve it  to  be,  as  well  as  fair  and  right 
in  its  operation,  but  if  the  electors  cannot 
be  brought  to  assent  to  it,  we  must  aban- 
don that  which,  if  pressed  on  the  people, 
would  wreck  the  federal  movement.  I 
have  occupied  a  good  deal  of  time,  but  I 
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have   sought   to  use  no  word   which  did 
not  appear  to  me  to  be  necessary  to  use. 
I    have  not  dealt  with  all  the  interesting 
points  in  these  recommendations,    but   I 
think  I  have  said  enough  to  show  that  it 
is  possible  to  answer  to  a  considerable  ex- 
tent the  various  objections  to  the  scheme. 
I  hope  I  have  said  enough  to  show  that, 
whatever  objections  may  be  urged  against 
this   scheme,    there   is   no   other   scheme 
which  is  free  from  them,  that  our  search 
to-day   is    not    for    a    scheme   which    is 
ideally  perfect,  not  a  scheme  to  which  no 
one  can  find  an  objection,  but  a  scheme 
which  we  can  most  fairly  and  with  the 
most   reasonable   anticipation   of    success 
recommend    to   those    whom    we    repre- 
sent,    for    their    final     acceptance,    and 
that    scheme     is,     I     believe,    the    one 
which  the  Finance  Committee  has  brought 
down.     I  would  have  liked  to  have  seen 
the   term   for  the    bookkeeping   reduced 
below  five  years ;  but  five  years  is  a  very 
short  period  in  the  life  of  a  nation.     I 
would   have   liked   to  have  seen  the  per 
capita  distribution  brought  in  earlier;  but 
there  is  no  blinking  the  enormous  injus- 
tice which  would  be  done  by  it  to  Western 
Australia,    to   say   nothing  of  any  other 
state.     Therefore,  we  must  waive  that.    I 
do  not  like,   from  other  points  of  view, 
leaving  this  financial  problem  to  be  fought 
out  after  the  first  five  years  are  passed 
in  the  Federal  Parliament,  with  the  possi- 
bility every  year  of  a  vote  having  to  be 
taken  for  the  allotment  of  the  surplus  to 
the  various  states.     I  can  see  that  that 
involves    a    possibility    of    states    being 
bought  and  sold  in  the   Federal   Parlia- 
ment.   But  that  is  one  of  those  matters  in 
which  I  trust  the  Federal  Parliament.     If 
we  can  trust  each  other  here  to-day  not 
to  buy   and    sell    the   several  states   we 
represent,  cannot  wxe  trust  those  who  will 
be  as  honorable  as  we  are,  who  will  be  of 
ourselves  ?     Cannot  we  trust  them  five  or 
seven  years  hence  to  be  as  fair  and  as 
honest  as  we  claim  to  be  here  ?     I  think 
we  can.       I  believe  we  shall  have  to  trust 
them,  because  it  seems  to  me  that  to  lay 
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down  any  rigid  plan  is  to  wander  off  into 
the  region  of  prophecy  again,  and  we  can- 
not safely  do  that.  I  hope,  therefore, 
that  the  recommendations  of  the  Finance 
committee,  faulty  though  they  may  seem 
in  some  eyes,  will  yet  be  substantially 
acceptable  to  the  Convention,  and  that 
it  will  be  prepared  at  an  early  date  to 
pass  on  to  other  important  matters  which 
yet  remain  for  our  decision. 

Mr.  BARTON  (New  South  Wales).— 
Although  I  am,  on  the  whole,  in  favour  of 
the  recommendations  of  the  Finance  Com- 
mittee, and  prepared,  if  necessary,  to  vote 
for  them,  subject  to  such  modifications  as 
may  be  made  in  the  clauses,  still  I  think 
it  would  not  be  a  good  thing  that  we 
should  endeavour  to  close  this  debate  to- 
day. Its  relative  importance,  compared 
with  that  of  other  subjects,  is  so  great 
that  I  think  a  general  debate  on  this 
question,  for  the  information  of  members 
generally,  and  for  the  information  of  the 
public,  may  well  extend  into  to-morrow, 
and  occupy  to-morrow.  It  is,  perhaps, 
the  subject  of  the  very  highest  importance 
that  we  have  to  deal  with  in  connexion 
with  the  wThole  system  of  federation,  and 
therefore  I  beg  to  move — 

That  the  Chairman  do  now  leave  the  chair, 
report  progress,  and  ask  leave  to  sit  again. 

Mr.  Isaacs. — You  don't  propose  to  take 
anything  else  to-morrow  1 

Mr.  BARTON.— If  the  debate  proceeds 
during  to  morrow,  that  will  be  so.  A  trip 
has  been  arranged  to  Ballarat.  I  shall 
feel  obliged  to  ask  the  Convention  to 
adjourn  early  to-morrow,  because  thespecial 
train  to  Ballarat,  which  leaves  at  half-past 
four  p.m.,  will  take  so  many  honorable 
members  away  that  the  debate  could 
not  well  be  carried  on  in  their  absence. 
At  four  o'clock,  or  at  the  termination  of 
any  speech  shortly  before  that  hour,  I  pro- 
pose to  adjourn  to-morrow. 

The  motion  was  agreed  to. 

Progress  was  reported. 

The     Convention     adjourned     at     five 
p.m. 
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The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

NOTICE  OF  AMENDMENTS. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — Did  I  understand  the  leader  of 
the  Convention  yesterday  to  ask  that  pro- 
posals to  recommit  clauses  and  also  amend- 
ments thereof  should  be  given  notice  of 
publicly  or  otherwise  1 

Mr.  BARTON  (New  South  Wales).— I 
expressed  a  desire  that  honorable  members 
should  give  notice  of  their  proposals  in 
order  that  they  might  be  printed  and 
circulated. 

The  PRESIDENT.— It  will  not  be 
necessary  for  honorable  members  to  give 
notice  of  their  proposals  publicly,  but  if 
they  are  handed  in  they  will  be  printed. 

CUSTOMS  AND  EXCISE. 

Mr.  BARTON  (New  South  Wales).— 
I  have  here  a  return  showing  the  average 
annual  amount  of  customs  and  excise 
duties  that  would  have  been  receivable 
under  the  Tasmanian  Tariff  from  certain 
articles  entered  for  consumption  in  five 
Australasian  colonies,  during  1891-5,  and 
I  beg  to  move  that  it  be  laid  on  the  table 
and  be  printed. 

The  motion  was  agreed  to. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on — 

Clause  81  (Chapter  IV.,  Finance  and  Trade). 
— All  revenues  raised  or  received  by  the  Execu- 
tive Government  of  the  Commonwealth,  under 
the  authority  of  this  Constitution,  shall  form 
one  Consolidated  Revenue  Fund,  to  be  appro- 
priated for  the  public  service  of  the  Common- 
wealth in  the  manner  and  subject  to  the  charges 
provided  by  this  Constitution. 
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Dr.  QUICK  (Victoria).— I  do  not  intend 
to  pose  as  a  financial  expert,  but  I  think 
it  is  incumbent  upon  every  member  of 
this  Convention  who  has  given  any  atten- 
tion to  the  general  outlines  and  prin- 
ciples of  this  great  and  important  financial 
problem,  to  state  his  opinions;  not  that 
those  opinions  will  necessarily  be  adopted 
at  the  present  time,  but,  at  any  rate, 
to  show  that  every  possible  feature  and 
phase  of  this  great  financial  question  has  re- 
ceived attention  in  this  Convention.  Other- 
wise it  might  afterwards  be  said  that  this 
problem,  which  has  engaged  the  attention 
of  all  the  friends  as  well  as  the  enemies  of 
federation  for  many  years  past,  has  been 
suddenly  disposed  of  by  a  scheme  being- 
adopted  without  due  consideration.  Nowr, 
I  join  with  those  members  of  the  Con- 
vention who  yesterday  expressed  their 
general  approbation  of  the  scheme  which 
has  been  propounded.  I  was  very  pleased 
indeed  to  hear  several  leading  mem- 
bers of  the  Convention,  who  may  justly 
claim  to  speak  with  authority  on  matters 
of  finance,  say  that  they  see  their  way 
clear  to  express  general  approbation  of 
this  scheme.  At  the  same  time,  they  ex- 
pressed certain  reservations,  and  admitted 
that  this  scheme,  although  it  represents 
the  final  conclusion  of  our  committee  of 
experts,  is  not  in  every  respect  satisfactory. 
That  seemed  to  be  generally  conceded.  I 
do  not  know  whether  there  is  any  rea- 
sonable chance  of  making  any  suggestion 
which  might  tend  to  modify  this  scheme. 
Probably  it  will  be  hopeless,  considering 
the  state  of  the  opinion  of  members  of 
the  Convention  generally,  to  upset  the 
scheme  as  submitted  by  the  Finance 
Committee.  Now,  while  I  express  my 
general  approbation  and  satisfaction  at 
this  scheme,  I  feel  bound  to  call  attention 
to  one  or  two  points  that  have  not  been 
properly  adjusted,  which  I  consider  is 
a  matter  for  regret,  I  think  I  can  at 
the  outset  congratulate  the  members  of 
the  Bathurst  Federal  Convention,  of  which 
my  honorable  friend  (Mr.  Walker)  was  a 
leading  member,  in  drawing  attention  to 
[Dr.  Quick. 


the  fact  that  the  financial  scheme  recom- 
mended by  the  Bathurst  Federal  Conven- 
tion has  been,  in  the  main,  adopted  and 
embodied  in  this  Constitution.  In  the 
main,  I  sa}\  There  are  several  exceptions 
to  that  statement  to  which  I  wish  to 
draw  attention.  At  any  rate,  it  may  be 
mentioned,  as  a  tribute  to  the  industry  and 
thought  contributed  by  that  Convention  to 
the  federal  problem  that,  in  the  main,  the 
outlines  of  its  recommendations  have  been 
adopted.  I  will  point  out,  however,  that 
even  that  scheme,  as  adopted,  admits  of 
criticism.  Of  course  it  must  be  admitted 
that  that  scheme,  or  rather  the  modified 
scheme  embodied  in  these  proposals,  can 
only  be  regarded  as  a  temporary  expedi- 
ent. As  the  result  of  my  consideration  of 
the  financial  aspect  of  federation,  I  have 
been  driven  to  the  conclusion  that  there 
are  two  conditions  required  to  make  a  per- 
fect financial  scheme.  The  one  condition 
is,  in  my  opinion,  that  the  states  ought 
to  be  substantially  indemnified  for  and 
in  respect  of  the  revenue  they  sur- 
render ;  and  the  second  condition  is 
that  any  final  adjustment  of  the 
finances  ought  to  be  based  on  a  complete 
federalization  of  revenue  and  a  complete 
federalization  of  expenditure.  Therefore, 
this  separate  account  system  must  only  be 
regarded  as  a  temporary  expedient,  or  as  a 
means  to  an  end — that  of  getting  over 
preliminary  difficulties,  and  arriving  at  a 
generalization  which  may  lead  the  Federal 
Parliament  to  a  more  perfect  scheme  for  the 
federalization  of  revenue  and  expenditure. 
I  say  that  the  fundamental  condition  of  a 
true  scientific  settlement  of  this  financial 
question  is  that  the  states  ought  to  be  in- 
demnified against  the  surrender  of  revenue. 
Now,  I  will  draw  attention  to  this  im- 
portant factor  of  the  financial  problem.  It 
may  be  asked,  what  is  the  revenue  sur- 
rendered 1  Well,  I  think  it  is  not  fair  to 
select  any  particular  year,  and  say  that 
that  is  the  revenue  surrendered,  because 
the  revenue  fluctuates  from  year  to  year. 
It  was  in  view  of  that  consideration  that  I 
asked  for  a  return  at  Adelaide,  showing 
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the  annual  amount  of  revenue  collected  in 
each  of  the  Australian  colonies  during  the 
last  ten  years.  That  return  will  be  found 
in  one  of  the  printed  papers,  No.  8.  Now,  I 
think  that  a  return  based  upon  the  revenue 
received  during  ten  years  may  give  a  fair 
and  reasonable  idea  of  the  value  of  the 
revenue-producing  power  surrendered  by 
the  states  to  the  Commonwealth.  The 
scheme  adopted  at  Adelaide  selected  one 
particular  year — the  year  before  the  intro- 
duction of  the  uniform  Tariff — to  ascertain 
the  basis. 

Mr.  McMillan. — It  would  be  rather 
difficult,  in  a  continually  progressive  com- 
munity, to  follow  your  suggestion. 

Dr.  QUICK.— I  admit  that,  but  you 
can  thereby  get  at  the  actual  value  of  the 
revenue  surrendered  for  ten  years. 

Mr.  McMillan. — But  you  may  have 
changes  of  fiscal  policy,  as  well  as  changes 
of  natural  conditions,  to  take  into  account. 
Dr.  QUICK. — A  period  of  ten  years 
would  include  changes  of  fiscal  policy, 
changes  of  natural  conditions,  and  changes 
of  revenue.  The  return  therefore  gives  a 
fair  idea  of  what  the  states  will  have  to 
surrender  to  the  Federal  Parliament  in  the 
shape  of  revenue.  Shortly  summarized, 
it  shows  that  the  average  Customs  and 
Excise  revenue,  not  including  post  and  tele- 
graph and  other  incidental  sources  of 
revenue,  for  ten  years,  in  New  South  Wales 
amounted  to  £2,132,185  per  annum,  and 
in  Victoria  to  £2,360,000  per  annum — a 
much  larger  sum. 

Mr.  McMillan.  —  You  cannot  argue 
from  these  figures  unless  you  know  under 
what  policy  the  revenue  was  obtained. 

Dr.  QUICK. — The  figures  I  have  given 
show  the  amount  of  revenue  that  will 
have  to  be  given  up  by  the  two  colonies 
named.  South  Australia  will  have  to  give 
up  £568,000,  Western  Australia  £349,000, 
and  Tasmania  £321,000.  If  these  states 
surrender  these  enormous  sums  to  the 
Federal  Government,  ought  they  not  to 
be  indemnified  in  some  substantial  legal 
manner  in  the  Constitution  ?     Otherwise 


what  security  have  they  for  the  con- 
tinuance of  their  local  sources  of  expen- 
diture ?  I  am  aware  that  it  has  been 
said  that  we  must  trust  the  Federal 
Parliament ;  but  upon  the  face  of  this 
constitutional  instrument  that  we  are 
framing  there  will  be  nothing  whatever 
to  bind  the  Federal  Parliament  to  raise 
revenue  in  excess  of  its  own  requirements 
The  point  that  strikes  me  is  this  :  Ought 
we  not  in  this  federal  instrument,  which 
deals  with  such  a  vast  surrender  of 
financial  resources,  to  make  some  pro- 
vision to  secure  to  the  states  an  indemnity 
equivalent  to  the  revenue  surrendered 
by  them?  On  the  other  hand,  ought 
we,  as  is  now  proposed,  to  leave  the  states 
practically  at  the  mercy  of  the  Federal 
Parliament?  I  know  that  there  are 
difficulties,  but  we  ought  to  face  this 
problem  first.  The  colonies  are  to  give 
up  these  large  amounts,  and  they  are  told 
that  they  must  trust  the  Federal  Parlia- 
ment. Of  course  we  feel  quite  justified 
in  using  that  argument;  but  what  will 
the  statesmen  of  the  future  have  to  say  1 
They  will  say  that  this  federal  instrument 
has  left  the  finances  of  the  various  states 
at  the  mercy  of  the  Federal  Parliament. 

Mr.  McMillan. — Do  you  not  think 
that  the  statesmen  of  the  future  will  know 
the  conditions  under  which  we  are 
working. 

Dr.  QUICK.— Yes,  but  I  am  afraid 
that  this  provision  will  lead  to  a  tremen- 
dous scuffle  and  struggle  in  the  Federal 
Parliament,  because  the  states  representa- 
tives will  try  to  secure  for  themselves 
that  portion  of  the  revenue  which  they 
have  surrendered,  while  the  states  Trea- 
surers will  be  left  in  a  condition  of  doubt 
and  uncertainty,  and  of  dependence  upon 
the  federal  authority.  The  danger  is 
that  this  deprivation  of  revenue,  and  the 
uncertainty  which  it  will  cause,  may  lead 
to  some  extent  to  the  degradation  of  the 
states.  It  will  to  some  extent  remove 
them  from  the  position  of  independence 
and  certainty  which  they  enjoy  at  the 
present  time.     Whilst  we  want  to  build 
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up  a  Federation,  we  do  not  want  to  do 
anything  which  will  lower  the  honour, 
the  dignity,  and  the  individuality  of  the 
states. 

Mr.  McMillan. — Does  not  the  honor- 
able and  learned  member  see  that  any 
guarantee  would  have  to  be  doubled  in 
twenty  years  ? 

Dr.  QUICK. — I  am  aware  that  the 
amount  of  the  indemnity  should  not  be 
fixed  for  all  time.  The  revenue-earning 
power  of  our  customs  duties  increases 
from  year  to  year,  and  consequently  it 
might  be  advisable  to  provide  that  the 
amount  of  the  indemnity  should  be  re- 
adjusted every  ten  years. 

Mr.  Symon. — Would  not  that  lead  to  a 
scuffle  and  trouble  every  ten  years  ? 

Dr.  QUICK.— That  would  not  be  so 
bad  as  an  annual  scuffle. 

Mr.  Symon. — Is  not  an  annual  scuffle 
better  than  the  possibility  of  doing  in- 
justice now? 

Dr.  QUICK. — I  cannot  see  where  there 
could  be  any  injustice  in  giving  the  states 
an  equivalent  for  the  revenue  they  have 
surrendered.  I  do  not  want  to  suggest 
any  line  of  policy  which  would  be  specially 
embarrassing  to  any  particular  state. 
Speaking  on  behalf  of  the  colony  of 
Victoria,  I  was  very  pleased  to  hear  the 
true  federal  note  uttered  by  the  Right 
Hon.  Sir  George  Turner  yesterday;  but 
I  think  it  well  that  attention  should  be 
drawn  to  the  fact  that,  under  the  present 
scheme,  this  colony  stands  to  lose  more 
than  any  other  state  represented  in  the 
Convention,  because  Ave  derive  more 
revenue  from  Customs  and  Excise  than  is 
derived  in  any  other  state.  Our  friends 
from  Tasmania  complain  that  they  too 
will  be  great  losers. 

Mr.  Holder. — Lower  duties  often  mean 
an  increase,  not  a  decrease,  in  revenue. 

Dr.  QUICK.— Yes,  but  the  scheme 
mentioned  by  my  honorable  friend  is  based 
upon  the  asumption  that  only  £6,000,000 
will  be  required  by  the  Federal  Govern- 
ment. If  that  amount  were  raised  by 
[Dr.  Quick. 


a  15  per  cent.  Tariff  all  round  there 
would  probably  be  a  great  falling-off  in 
the  revenue  of  Victoria. 

Mr.  Holder. — I  do  not  think  that  that 
is  at  all  certain. 

Dr.  QUICK. — I  hope  that  the  honorable 
member  is  right,  but,  according  to  Mr.  Cogh- 
lan's  figures,  which  have  been  placed  before 
the  Convention  so  often,  Victoria  stands  to 
lose  many  hundreds  of  thousands  a  year. 
If  he  is  correct,  the  position  of  Victoria  is 
by  no  means  secure,  and  I  think  there 
ought  to  be  a  little  more  certainty  about 
the  matter.  At  the  same  time,  I  do  not 
think  that  the  indemnity  which  I  suggest 
should  be  an  absolute  indemnity.  If  it 
were,  I  admit  that  it  might  lead  to  a 
policy  of  recklessness  and  unchecked  ex- 
travagance on  the  part  of  the  states. 
I  think  we  all  admit  that  when  federa- 
tion is  brought  about,  it  ought  to 
be  the  policy  of  the  states  to  effect 
large  retrenchments  and  economies  in 
their  various  services.  Unfortunately,  it 
is  always  difficult  to  bring  about  these 
economies;  but  I  suggest  that  the  in- 
demnity should  be  provided  for  in  such  a 
way  as  to  help  the  states  to  make  these 
economies.  I  would  suggest  that,  whilst 
the  duty  should  be  imposed  upon  the 
Commonwealth  to  indemnify  the  states 
against  loss  from  the  surrender  of  revenue, 
it  should  be  subject  to  such  terms 
and  conditions  as  to  economies  and  re- 
trenchments as  the  Commonwealth  Parlia- 
ment saw  fit  to  enforce.  Suppose  the 
colony  of  Victoria  came  out  in  the  first 
few  years  with  a  loss  of  £500,000,  she 
would  be  placed  in  a  serious  position,  but 
the  loss  might  be  reduced  by  local  retrench- 
ments in  its  parliamentary,  vice-regal,  or 
other  departments.  The  local  Government 
might  have  difficulty  in  carrying  these 
retrenchments  and  economies,  but  if  the 
Federal  Parliament  was  to  indemnify 
them  against  loss,  it  should  be  able  to 
say — "You  shall  have  this  indemnity  if 
you  effect  certain  retrenchments." 

Mr.  Reid. — Could  you  retrench  any 
more   in  Victoria — you  have  been  at  it 
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a  lcng  time  1  I  fancy  that  you  have  got 
down  to  the  bone  now. 

Dr.  QUICK. — There  are  certain  depart- 
ments, such  as  the  parliamentary  and  vice- 
regal departments,  from  which  under 
federation  less  work  would  be  required, 
but,  unless  the  local  Government  were 
strengthened  in  its  motive  for  retrench- 
ment, economies  might  be  very  difficult  to 
carry  out.  Whilst  I  am  strongly  in 
favour  of  an  indemnity,  to  protect  not 
merely  Tasmania  and  Western  Australia, 
but  also  Victoria  and  South  Australia,  I 
would  not  make  the  indemnity  absolute. 
I  would  make  it  conditional,  and  I  would 
place  it  in  the  power  of  the  Federal 
Government  to  discuss  the  matter  with 
the  Treasurers  of  the  various  states. 
Referring  now  more  particularly  to  the 
recommendations  of  the  Finance  Com- 
mittee, I  will  point  out  one  or  two  direc- 
tions in  which  I  think  there  might  be  some 
improvement,  without  in  any  way  impair- 
ing the  efficiency  of  the  scheme  proposed,  or 
the  principle  upon  which  it  is  founded.  I 
mentioned  just  now  that  the  five  years' 
separate  account  system  is  largely  founded 
upon  the  Bathurst  scheme,  but  there  are 
one  or  two  divergencies  to  which  I  desire 
to  draw  attention.     Clause  90  provides — 

Until  uniform  duties  of  customs  have  been 
imposed,  there  shall  be  shown,  in  the  books  of 
the  Treasury  of  the  Commonwealth,  in  respect 
of  each  state  : — 

I.  The  revenues  collected  from  duties  of 
customs  and  excise  and  from  the 
performance  of  the  services  and  the 
exercise  of  the  powers  transferred 
from  the  state  to  the  Common- 
wealth by  this  Constitution : 
II.  The  expenditure  of  the  Commonwealth 
in  the  collection  of  duties  of  cus- 
toms and  excise,  and  in  the  per- 
formance of  the  services  and  the 
exercise  of  the  powers  transferred 
from  the  state  to  the  Common- 
wealth by  this  Constitution  : 
in.  The  monthly  balance  (if  any)  in  favour 
of  the  state. 

From  the  balance  so  found  in  favour  of  each 
state  there  shall  be  deducted  its  share  of  the 
expenditure  of  the  Commonwealth. 


There  is  also  a  clause  in  the  Bill  which 
provides  for  the  taking  over  of  certain 
departments  by  the  federal  authority 
immediately  upon  the  establishment  of 
the  Commonwealth,  and  it  is  further  pro- 
vided that,  both  during  the  two  years 
before  the  coming  into  force  of  the 
uniform  Tariff,  and  in  the  five  years  fol- 
lowing, during  which  the  bookkeeping  or 
the  separate  account  system  is  to  be  in 
force,  each  state  is  to  be  debited  with  its 
actual  expenditure,  without  any  discrimi- 
nation between  what  may  be  regarded  as 
essentially  local  expenditure  and  what 
may  be  regarded  as  purely  federal  expen- 
diture. 

Mr.  O'Connor. — That  is  provided  for 
in  the  proviso. 

Dr.  QUICK.— The  proviso  to  which  the 
honorable  member  refers  is  that  which 
states  that — 

Any  expenditure  of  the  Commonwealth  not 
incurred  only  for  the  maintenance  or  the  con- 
tinuance of  a  department  of  the  service  of  any 
one  state  as  existing  at  the  time  of  the  trans- 
fer, but  originated  by  the  requirements  of  the 
Commonwealth  in  respect  of  services-  or  powers 
transferred,  shall  be  taken  to  be  incurred  by 
reason  of  the  original  powers  given  to  the  Com- 
monwealth by  this  Constitution. 

What  I  wish  to  draw  attention  to  is  that 
whilst  the  expenditure  in  conducting  and 
administering  the  Customs  and  Excise  de- 
partments may  fairly  be  treated  as  local 
expenditure,  as  may  also  expenditure  in 
connexion  with  posts  and  telegraphs,  and 
may  fairly  have  debited  against  it  local 
state  expenditure 

Mr.  Held. — That  is  to  be  so  for  five 
years. 

Dr.  QUICK. — I  agree  with  that ;  but 
what  I  do  not  think  is  right  is  that  naval 
and  military  defence  during  the  five  years 
is  to  be  treated  as  mere  local  expenditure. 

Mr.  Re  id. — We  have  arranged  for  that. 
The  wording  of  one  of  the  clauses  pro- 
vides that  any  permanent  work  shall  be 
treated  under  the  original  powers  of  the 
Constitution,  which  means  that  the  expen- 
diture shall  be  borne  per  capita. 


838 


Commonwealth  of 


[II  Feb.,  1898.] 


Australia  Bill. 


Dr.  QUICK. — The  provision  uses  the 
words — 

Any  expenditure  of  the  Commonwealth  not 
incurred  only  for  the  maintenance  or  the  con- 
tinuance of  a  department  of  the  service  of 
any  one  state  as  existing  at  the  time  of  the 
transfer, 

Does  that  cover  it  ? 
Mr.  Reid. — Read  on. 
Dr.  QUICK.— 

but  originated 

Mr.  Reid. — That  would  be  new  expen- 
diture. 

Dr.  QUICK.— 
by  the  requirements  of  the  Commonwealth  in 
respect  of  services  or  powers  transferred,  shall 
be  taken  to  be  incurred  by  reason  of  the  original 
powers  given  to  the  Commonwealth  by  this 
Constitution. 

Does  that  provide    for    what  I  am  con- 
tending for? 

Mr.  Reid. — Suppose  the  Commonwealth 
in  carrying  out  its  duty  in  reference  to 
federal  defence  should  think  proper  to 
originate  a  fortification  somewhere,  that 
would  be  undertaken  under  the  original 
powers  of  the  Constitution,  and  the  ex- 
penditure would  be  borne  per  capita. 

Dr.  QUICK.— So  I  understand;  and  if 
that  be  true,  and  no  doubt  it  ought  to  be 
as  regards  new  requirements  for  federal 
defence,  the  same  provision  ought  to  apply 
as  regards  existing  works  and  the  main- 
tenance of  them  for  the  purposes  of  federal 
defence.  It  is  all  true  federal  expenditure, 
and  ought  to  be  borne  as  such  from  the 
beginning  of  the  system.  Defence  expen- 
diture is  peculiarly  federal  expenditure. 

Mr.  Reid.  —  As  to  past  expenditure, 
unless  you  treat  all  that  is  represented 
by  works  as  within  the  scope  of  federal 
finance,  you  open  up  a  question  which 
would  be  far  more  troublesome  than  the 
money  would  be  worth.  Who  is  to  decide 
which  is  a  work  that  we  should  pay  for, 
and  which  is  a  work  that  a  colony  itself 
should  pay  for  1  You  could  not  separate 
the  objects. 

Dr.    QUICK.— I    do    not   think  there 
should  be  any  discrimination  in  matters 
of   federal  defence.      In   my  opinion,  all 
IDr.  Quick. 


matters  of  federal  defence  should  be 
charged  as  against  the  Commonwealth, 
under  the  exercise  of  its  original  powers, 
from  the  beginning.  Of  course,  I  do  not 
know  how  it  would  work  out. 

Mr.  Reid. — In  regard  to  works  it  will 
be  so. 

Dr.  QUICK.— I  know  ;  but  why  should 
not  the  Finance  Committee  suggest  that 
all  defence  expenditure  should  be  federal- 
ized from  the  beginning  ?  Why  wait  for 
the  five  years?  It  does  not  affect  the 
raising  and  distribution  of  revenue.  It 
will  be  most  embarrassing  should  any 
state  desire  to  keep  down  its  expenditure 
upon  defence  at  a  time  when  expenditure 
might  be  absolutely  necessary  for  the 
defence  of  the  state.  My  contention  is 
that  the  Commonwealth  should  have  the 
supreme  control  of  expenditure  for  defence 
from  the  very  beginning,  because  there  is 
no  more  vital  source  of  expenditure  than 
that. 

Mr.  Reid. — There  was  a  good  deal  of 
support  to  your  view  in  the  committee,  I 
might  mention. 

Dr.  QUICK.— I  am  glad  to  find  that 
the  point  was  not  overlooked.  Indeed,  it 
was  only  to  be  expected  that  it  would 
be  considered.  I  would  strongly  urge  the 
federalization  of  defence  expenditure  from 
the  beginning. 

Mr.  Reid. — That  is  the  true  principle, 
no  doubt. 

Dr.  QUICK. — Every  man,  woman,  and 
child  in  the  community  is  vitally  interested 
in  expenditure  for  the  purposes  of  defence. 
Mr.  Reid. — In  money  it  would  be  a  very 
small  matter,  because  in  the  smaller 
colonies  a  comparatively  small  amount  of 
money  has  been  expended,  although  in 
the  larger  colonies  a  larger  sum  has  been 
expended. 

Dr.  QUICK.— I  do  not  think  there  is 
any  objection  on  that  score.  Therefore  I 
would  suggest  whether  the  committee 
should  not  put  naval  and  military  defence 
under  paragraph  (b)  of  sub-section  (2)  of 
clause  90.  The  same  argument  will  apply 
with   equal   force   to   ocean  beacons  and 
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buoys,  ocean  light-houses  and  light-ships, 
and  quarantine,  because  the  citizens  of  the 
Commonwealth  are  uniformly  interested 
in  having  a  good  system  in  regard  to  these 
matters.  I  think  we  should  accustom 
ourselves  to  the  system  of  federalization  as 
far  as  possible  from  the  beginning ;  and 
I  feel  certain  that  unless  that  be  done 
in  regard  to  defence,  at  any  rate,  this 
scheme  will  receive  very  hostile  criti- 
cism outside,  and  probably  the  Con- 
vention may  be  accused  of  a  want 
of  breadth  of  view,  as  well  as  of  a 
want  of  patriotism.  There  is  no  financial 
difficulty  arising  in  regard  to  the  distribu- 
tion of  the  surplus  in  the  matter  of  federal 
defence,  and  therefore  I  would  suggest 
that  the  matter  should  be  considered  as 
one  of  importance.  Undoubtedly,  the  pro- 
viso to  which  Mr.  O'Connor  has  directed 
my  attention  is  a  very  good  one.  It  goes 
a  long  way  to  meet  some  of  the  points  I 
have  mentioned. 

Mr.  Holder.— It  is  a  half-way-house  to 
complete  federation. 

Dr.  QUICK.— Yes ;  and  I  am  glad  that 
it  has  been  put  in,  because  it  points  out 
that,  as  regards  new  enterprises  in  con- 
nexion with  the  transfer  of  departments, 
they  will  be  federalized  from  the  very 
time  of  the  accomplishment  of  them. 
That  will  remove  anything  like  local 
opposition,  such  as  might  arise  in  a 
particular  state  against  local  expendi- 
ture because  local  expenditure  would  in- 
crease the  local  debit,  and,  therefore, 
decrease  the  local  participation  in  the  sur- 
plus. Consequently,  the  representatives 
of  that  particular  state  might,  in  order  to 
increase  the  surplus  share  of  their  colony, 
go  in  for  parsimonious  economy.  The  pro- 
vision referred  to  will  remove  that  objec- 
tion. The  only  other  important  clause 
which  I  desire  to  call  attention  to  is 
clause  93.  It  sets  forth  what  is  to  take 
place  after  the  five  years  of  bookkeeping. 
That,  of  course,  raises  a  very  important 
consideration.  One  can  see  on  the  face  of 
it  that  the  clause  embodies  a  compromise, 
and    leaves    to  the    development  of   the 


future  the  system  wThich  shall  be  adopted. 
I  join  with  Sir  George  Turner  in  the  ex- 
pression of  the  hope  and  belief  that  the 
system  to  be  adopted  after  the  probation 
period  will  be  the  true  federal  system, 
namely,  the  distribution  of  expenditure  and 
of  surplus  according  to  population.  We 
should  do  all  we  can  to  accelerate  the 
time  of  the  accomplishment  of  a  true 
federal  system.  The  clause  leaves  room 
for  some  doubt.  It  says  that  the  distri- 
bution shall  be — 

On  such  basis  as  shall  be  fair  to  the  several 
states,  and  in  a  proportion  and  after  a  method 
to  be  determined  by  the  Parliament. 

On  the  face  of  it,  that  looks  extremely 
equitable  and  fair,  and  one  cannot  but 
hope  that  the  Federal  Parliament  would, 
as  in  duty  bound,  deal  with  every  state 
in  a  spirit  of  fairness  and  equity.  But  at 
the  same  time  I  do  not  see  why  we  should 
not  be  able  to  embody  in  the  provision 
something  a  little  more  certain  in  the 
direction  I  have  already  indicated,  namely, 
that  the  Commonwealth  should  indemnify 
the  states  against  loss  through  surrender 
of  revenue,  subject  to  such  terms  in  the 
nature  of  economies  as  the  Parliament 
thought  fit  to  direct. 

Mr.  O'Connor.  —  Would  it  not  be  a 
dangerous  thing  to  give  the  Common- 
wealth power  to  make  a  bargain  with  any 
state?  '    -'    - 

Dr.  QUICK.— I  do  not  know  that  it 
would.  It  might  be  useful  for  the  Go- 
vernment of  a  state  to  be  able  to  inform 
its  local  Parliament  that  they  would  have 
a  greater  share  in  the  federal  surplus  by 
carrying  out  certain  local  economies. 

Mr.  McMillan. — Would  it  not  be  diffi- 
cult of  interpretation  1 

Dr.  QUICK.  — I  do  not  know  that  it 
would.  Of  course,  the  suggestion  is  neces- 
sarily founded  on  the  stipulation  I  started 
with.  I  do  not  think  that  the  Federal 
Parliament  should  indemnify  the  states 
without  imposing  limitations  making  the 
indemnification  subject  to  such  terms  and 
conditions  as  it  might  be  thought  wise  to 
impose.      Of  course   this,    like   all   other 
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matters  connected  with  this  great  pro- 
blem of  finance,  is  surrounded  with  con- 
siderable difficulty,  and  I  do  not  pretend 
to  say  for  a  moment  that  the  proposal 
I  have  put  before  the  committee  is 
perfectly  possible  of  accomplishment.  I 
join  with  Sir  George  Turner  in  saying 
that,  notwithstanding  the  objections  and 
difficulties  which  I  see  in  regard  to  the 
scheme  which  has  been  presented  to  the 
committee,  and  which  is  no  doubt  the 
result  of  anxious  labour  and  consideration 
on  the  part  of  the  Finance  Committee,  I, 
for  one,  shall  be  pleased  to  heartily  join 
in  recommending  it  to  the  favorable  con- 
sideration of  the  people  of  Victoria. 

Mr.  SYMON  (South  Australia).— I  do 
not  rise  for  the  purpose  of  following  my 
honorable  and  learned  friend  (Dr.  Quick) 
through  the  very  interesting  details  with 
which  he  has  dealt  in  his  speech,  but 
rather  for  the  purpose  of  expressing  my 
general  adhesion  to  the  scheme  which  has 
been  submitted  to  this  committee.  But 
I  should  like  to  say  that  I  join  with  Dr. 
Quick  in  hoping  that  if  it  can  be  brought 
within  the  scope  of  the  clauses  here  drafted 
the  expenditure  for  military  and  naval 
purposes  of  the  Commonwealth  will  be 
federalized.  I  should  like  also  to  express 
my  own  personal  indebtedness  to  the 
speakers  who  have  preceded  me,  who  have 
dealt  with  the  subject  in  detail,  and  with  a 
very  great  deal  of  experience  and  know- 
ledge of  the  conditions  in  their  own  states 
with  regard  to  this  question.  I  regret 
that  I  did  not  hear  all  the  speeches;  but 
I  did  hear  that  of  my  honorable  friend 
(Mr.  Henry)  and  that  of  my  honorable 
friend  (Mr.  Holder),  and  I  think  we  may 
all  congratulate  ourselves  that  speeches  of 
so  much  interest  and  thought  should  have 
been  brought  to  bear  on  this  subject. 

Mr.  Kingston. — Hear,  hear. 

Mr.  SYMON. — I  also  join  witn  my 
honorable  and  learned  friend  (Dr.  Quick) 
in  sincerely  congratulating  the  members 
of  the  Finance  Committee  on  having  been 
enabled  to  present  to  the  Convention  the 
[Dr.  Quick. 


report  which  we  have  before  us,  and  on 
the  scheme  which  they  have  been  able  to 
evolve.  It  seems  to  me,  speaking  gene- 
rally, that  that  scheme  is  founded  upon  just 
and  sensible  principles.  It  seems  to  me 
that  it  breathes  the  spirit — at  any  rate,  it 
breathes  the  desire — to  be  fair  and  just  all 
round,  and  that,  I  think,  is  an  excellent 
omen  for  its  ultimate  ac^tptance,  with  per- 
haps minor  modifications.  It  is  also  a  very 
good  omen  for  the  consideration  which  it 
will  receive  from  this  Convention.  In  two 
respects  I  was  struck,  on  reading  the  re- 
port of  the  Finance  Committee,  with  the 
fairness  of  spirit  exhibited.  The  first  was 
with  regard  to  the  treatment  to  be  ac- 
corded to  Western  Australia.  I  think 
that  where  we  find  a  condition  of  things 
such  as  exists  there,  and  such  as  has  been 
explained  on  behalf  of  the  Finance  Com- 
mittee, it  is  only  a  just  and  proper  thing 
that  exceptional  treatment  should  be  ap- 
plied ;  so  that  the  possibility  of  severe 
injustice  or  severe  inequality  may  be 
avoided.  The  other  point  which  struck 
me,  as  indicating  the  great  fairness  of 
mind  brought  to  bear  on  the  subject  by 
the  Finance  Committee,  was  the  provision 
which  had  been  inserted  guarding  against 
those  difficulties  which  might  possibly 
arise  owing  to  imports  into  a  free  colony, 
before  the  uniform  Tariff  came  into  opera- 
tion, being  used  in  such  a  way  as  to  work 
unfairly  to  the  commercial  interests  of 
another  colony.  That  is  a  provision 
which  I  am  exceedingly  glad  to  see 
embodied  in  this  report,  and  to  which  I 
shall  give,  at  the  proper  time,  my  entire 
assent.  Now,  it  has  always  struck  me 
that  one  of  the  most  valuable  contri- 
butions to  this  financial  discussion,  from 
the  very  commencement  of  our  labours, 
was  that  expressed  in  the  very  shortest 
possible  form  by  my  honorable  friend  (Mr. 
McMillan),  when  he  said  that  the  financial 
problem  was  insoluble.  I  did  not  take 
him  to  mean  that  we  could  not  devise 
some  scheme  which  would  eventuate  in 
the  question  being  properly  adjusted,  but 
what     I    did    take    him    to    mean    was 
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that  it  was  impossible  to  feel  that 
we,  in  this  Convention,  are  doing 
justice,  if  we  irrevocably  settle  in 
the  Constitution  the  basis  upon  which 
the  surplus  revenues  shall  be  distributed 
or  returned  to  the  various  states  some 
seven  years  hence.  In  other  words,  that 
we  should  feel  that  we  were  doing  an 
injustice,  if  we  assumed  to  lay  down,  finally 
and  definitely,  the  time  at  which  the  per 
capita  contribution— which  I  believe  with 
Dr.  Quick  is  that  which  is  most  federal 
and  which  most  commends  itself  to  our 
judgment — should  be  brought  into  opera- 
tion. After  all,  the  question  involved  in  the 
scheme  that  is  now  under  consideration 
is  not  so  much  the  mode  of  distribution, 
although  upon  that,  undoubtedly,  the 
Federal  Parliament  will  have  a  free 
hand ;  but  it  is  as  to  the  time  at  which 
the  federal  method  of  distributing  this 
surplus  shall  be  brought  into  operation. 
It  is  no  reflection  on  the  Finance  Com- 
mittee— it  is  no  reflection  either  on  their 
genius  or  their  financial  ability — it  is  no 
reflection  on  this  Convention,  that  we 
shrink  from  facing  the  responsibility  of 
laying  down  in  the  Constitution  a  rigid 
rule  of  that  kind.  There  are  men  on  the 
Finance  Committee  as  capable  as  any  men 
in  the  world  of  accomplishing  this  task  if 
it  were  possible ;  but  the  difficulty  is  that 
we  do  not  possess,  at  this  moment,  the 
data  or  the  materials  by  wmich  we  can  be 
guided.  The  whole  subject  is  purely 
speculative,  and,  in  point  of  fact,  in  the 
proposals  which  have  now  to  a  large  extent 
gone  by  the  board — the  proposals  of  1891, 
and  the  proposals  at  the  Adelaide  session 
last  year — we  were  really  invited  to  a  work 
of  prophecy,  and  not  a  work  of  practical 
statesmanship.  Financiers,  like  diploma- 
tists, ought  to  strive  to  deal  with  as  few 
matters  as  possible  that  are  unknown  in 
solving  their  problems,  and  you  can  no 
more,  in  dealing  with  a  financial  question, 
prophesy,  "unless  you  know,"  than  you  can 
in  any  other  matter  affecting  our  daily  lives. 
I  am  glad  that  in  the  scheme  now  proposed 
the  attempt  has  been  abandoned  to  lay 


down  that  any  rigid  basis  of  distribution 
shall  come  into  operation  years  hence,  with 
a  changed  condition  of  things  whose  out- 
come we  cannot  possibly  know  and  cannot 
possibly  foretell.  Therefore,  to  the  principle 
underlying  this  proposed  scheme,  I  shall 
give  all  the  support  I  can  in  connexion 
with  the  settlement  of  this  point  in  our 
Constitution.  As  to  the  plan  proposed,  it 
was  said  by  my  right  honorable  friend  (Mr. 
Reid)  yesterday  that  it  was  "rough  and 
ready."  Now,  it  seems  to  me  that  that 
applies  rather  to  the  circumstances,  that 
it  is  rough  and  ready,  not  so  far  as  the 
principle  of  the  plan  is  concerned,  but 
so  far  as  collecting  or  obtaining  the  infor- 
mation to  which  the  principle  is  to  be 
applied.  The  principle,  it  seems  to  me, 
is  perfectly  clear  and  precisely  defined. 
The  only  difficulty  is  that  statistics  in 
this,  as  in  other  things,  are  not  obtain- 
able with  perfect  accuracy.  It  seems  to 
me  certain  that  everybody  will  get  his 
own,  perhaps  not  in  each  particular  case, 
but  all  round.  The  one  may  lose  a  little 
here ;  but  if  he  loses  a  little  here,  he  will 
gain  a  little  there  ;  and  so  in  the  long- 
run  the  probability  is  that  things  will 
equalize  themselves,  and  there  will  be  an 
average  of  fairness,  even  so  far  as  amounts 
are  concerned,  which  will  prevent  the  possi- 
bility of  injustice  being  done.  Now,  my 
honorable  friend  (Dr.  Quick)  has  put  the 
principle  that  each  colony  should  be  sub- 
stantially indemnified  for  the  revenue  sur- 
rendered. To  that,  in  substance,  I  assent. 
That  is  what  we  ought  to  strive  for — that 
there  shall  be  restored  to  each  state 
as  nearly  as  possible  what  it  has  contri- 
buted, less  its  share  of  the  federal  expen- 
diture. That  seems  to  me  to  be  a  sound 
principle,  and  I  think  it  is  the  principle 
on  which  we  have  all  been  proceeding, 
and  on  wdiich  the  Finance  Committee,  in 
their  treatment  of  the  subject,  and  in  the 
report  which  they  have  presented,  have 
also  proceeded 

Mr.  Isaacs. — Do  you  mean  to  fix  that 
in  the  Constitution,  or  to  leave  it  to  the 
Federal  Parliament  1 
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Mr.  SYMON. — I  am  coming  to  that.  I 
may  state  that  I  am  dealing  with  this 
matter  not  as  a  financier,  but  looking  at 
it,  as  nearly  as  I  can,  from  the  point  of 
view  of  principle ;  and  I  intend  to  say  a  word 
on  that  point  in  a  moment.  The  principle 
to  which  I  have  referred  is  actually  carried 
out  up  to  the  imposition  of  the  uniform 
Tariff.  Then,  if  the  contributions  of  all 
the  states  were  equal,  per  capita,  and  the 
proportion  of  the  federal  expenditure  was 
imposed  per  capita,  no  difficulty  whatever 
would  arise.  But  it  is  admitted  that  the 
contributions  are  not  equal  per  capita. 
Now,  there  are  two  observations  which 
suggest  themselves  to  me  on  that  head. 
So  far  as  that  inequality  depends  on 
the  varying  conditions  of  consumption, 
modes  of  life,  and  so  on — just  as  in  Eng- 
land one  county  or  one  town  does  not  con- 
tribute, per  capita,  as  much  to  the  Customs 
as  another  county  or  another  town — so  far 
the  inequality  cannot  be  guarded  against. 
This  is  one  of  the  incidents  of  union.  It 
is  one  of  the  incidents  which  it  is  im- 
possible to  overcome,  and,  if  we  are  a 
federal  state,  of  which  the  basis  finan- 
cially is  one  national  system  of  customs 
and  excise  duties,  that  particular  incident 
must  constantly  apply,  with  the  re- 
sult that  it  will  produce  an  inequality 
which  no  mortal  man  can  overcome.  But, 
so  far  as  it  depends — and  this  is  the  point 
to  which  I  wish  to  invite  the  attention  of 
honorable  members — on  the  establishment 
of  federation  and  the  uniform  Tariff  it 
can,  and  may,  to  a  certain  extent,  be  obvi- 
ated. It  is  hoped  that  the  inequalities  may 
adjust  themselves  after  a  series  of  years — 
that,  in  other  words,  the  influence  of  the 
temporary  disarrangement  will  cease ;  and 
that  when  the  disturbances  occasioned  by 
federation  and  the  uniform  Tariff  are  at 
an  end,  that  particular  source  of  inequality 
may  be  partially,  if  not  altogether,  over- 
come. Now,  we  cannot  do  this  by  any 
attempt  at  prevision,  so  as  to  declare  the 
time  when  these  difficulties  will  be  par- 
tially or  wholly  overcome,  or  sufficiently 
overcome,  to  enable  us  to  say  that  a  fair 
[Mr.  Symon. 


result  has  been  arrived  at.  Therefore,  the 
committee  suggest  that  the  determination, 
not  so  much  as  to  mode  of  distribution,  for 
a  reason  that  I  will  mention  directly,  but 
as  to  the  time  when  the  mode  of  distribu- 
tion shall  be  determined,  shall  be  left  to 
the  Federal  Parliament,  because  I  take  the 
essence  of  this  recommendation  to  be  that 
we  are  to  proceed  for  the  purpose  of  ac- 
quiring all  necessary  data  for  a  minimum 
period  of  five  years.  That  is  to  say,  the 
Federal  Parliament  is  to  have  primarily 
the  power,  and  to  have  imposed  on  it  the 
duty,  of  determining  whether  the  results  of 
those  five  years  are  enough  to  enable  them  to 
say  that  any  particular  method  of  distri- 
bution will  be  more  just  than  another. 

Mr.  McMillan. — It  is  a  temporary 
bridge  to  enable  us  to  get  over  the  diffi- 
culty. 

Mr.  SYMON.— My  honorable  friend,  by 
a  metaphor,  has  well  explained  the  matter. 
It  is  a  temporary  bridge  which  may  cross 
the  gulf  which  we  are  all  seeking  to  get 
across ;  but  the  bridge  may  be  found  to 
be  insufficient  in  length,  and  may  have  to 
be  extended.  That  is  an  excellent  descrip- 
tion of  what  the  position  would  be  under 
those  circumstances.  Then  it  is  suggested 
that,  as  it  is  simply  a  minimum,  the 
time  be  abridged  so  as  to  still  more  en- 
large the  discretion  of  the  Federal  Parlia- 
ment. 

Mr.  McMillan. — Hear,  hear. 

Mr.  SYMON. — Now,  if  any  honorable 
members  who  are  much  more  familiar  with 
howr  these  financial  questions  work  out  than 
I  can  possibly  pretend  to  be  are  satisfied 
with  an  abridgment  of  that  minimum 
period,  I  am  perfectly  content  to  go  with 
them,  and  shall  go  with  them  if  anything 
of  the  sort  is  proposed,  because  it  simply 
comes  to  this :  A  large  body  of  us  in 
this  Convention  are  agreed  that  the  fairest 
and  most  federal  mode  of  distribution  is 
per  capita.  The  probability  is  that 
the  Federal  Parliament  will  take  the 
same  view,  and,  if  they  do,  or  if 
we     feel     there     is     some     reliance     as 
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far  as  method  is  concerned,  that  that 
will  be  the  method  most  likely  to  be 
adopted  in  the  fulfilment  of  the  federal  idea, 
it  seems  to  me  that  the  discretion  we  are 
leaving  to  the  Federal  Parliament  is  merely 
to  say  when  they  consider  the  data  will  be 
sufficient,  and  when  they  consider  this  per 
capita  distribution  ought  to  be  brought 
into  operation.  I  take  no  exception  to 
the  bookkeeping.  I  never  did.  I  never 
saw  the  inconvenience  and  embarrassments 
which  some  honorable  members  felt  in  con- 
nexion with  maintaining  the  bookkeeping 
system.  It  will  involve  some  expense, 
perhaps  the  keeping  in  repair  of  the 
border  custom-houses,  or  the  places,  at  any 
rate,  where  the  officers  needed  for  getting 
information  may  live.  But,  as  far  as  the 
expense  is  concerned,  it  is  a  mere  bagatelle, 
and  looking  attheobjectwe  have  in  view,  the 
duration  of  it  is  a  mere  drop  in  the  bucket 
when  you  consider  that  this  federation  is 
to  be  for  all  time.  Therefore  I  never  could 
understand  the  objections  as  to  the  book- 
keeping, and  so  far  as  regards  the  diffi- 
culties in  relation  to  obtaining  fairly 
accurate  returns,  I  should  say  the  likeli- 
hood is  you  will  get  more  accurate  returns 
by  this  method  than  you  would  when  the 
duty  is  actually  payable,  because  the 
objection  is  not  to  making  entries,  the 
objection  is  to  paying  the  money. 

Mr.  McMillan. — The  objection  is  the 
obstruction  to  traffic  and  business. 

Mr.  SYMON.— No  doubt,  and  I  think 
that  is  the  only  objection.  The  only  real 
and  serious  objection  is  that  it  causes 
delay  and  inconvenience ;  but  even  that 
seems  to  me  to  be  a  very  small  matter  in 
comparison  with  what  we  look  for  as  the 
result  that  is  to  be  ultimately  obtained. 
There  is  another  matter,  and  I  commend 
this  to  the  attention  of  the  honorable  and 
learned  member  (Dr.  Quick).  I  have 
always  felt  that  if  any  attempt  were  made 
to  give  effect  to  the  principle  which  he 
has  enunciated,  and  with  which  I  also  agree, 
that  it  ought  to  be  done  by  an  addition  of 
something  of  this  character  without  un- 
duly hampering  in  any  way  the  opinions 


of  the  Federal  Parliament.  I  would  sug- 
gest the  addition  of  some  such  words  as 
the  following  to  the  provision,  leaving  the 
mode  of  distribution  and  so  on  to  the 
Federal  Parliament  : — ■ 

Having  regard  to  the  principle  of  giving  back 
to  each  colony  a  fair  approximation  to  what  it 
contributes,  less  its  share  of  the  federa.1  expen- 
diture. 

Dr.  Quick. — Hear,  hear. 

Mr.  SYMON.— I  do  not  quite  feel  that 
I  should  go  to  the  extent  my  honorable 
friend  has  indicated  in  the  form  of  words 
which  he  has  suggested,  because  I  think  it 
would  be  perhaps  laying  down  a  rigid  rule 
which  might  be  found  very  inconvenient, 
but  possibly  some  such  form  of  words 
would  express  the  principle  upon  which 
this  Convention  is  proceeding,  a  principle 
to  which  I  think  the  Federal  Parliament 
would  give  in  its  adherence  without  its 
being  expressed.  Still,  for  the  encourage  • 
ment  of  doubters,  as  Dr.  Quick  says,  it 
might  perhaps  be  well  to  have  that  on  the 
face  of  the  Constitution,  not  as  something 
binding  in  detail,  but  something  suggest- 
ing the  principle  by  which  the  Federal 
Parliament  might  be  guided,  indicating  to 
them,  at  any  rate,  the  principle  we  have 
in  view. 

Mr.  Holder. — Any  such  indication 
would  to  some  extent  limit  their  free- 
dom. 

Mr.  SYMON.— I  feel  the  weight  of  the 
honorable  member's  objection,  especially 
on  account  of  the  great  care  and  attention 
he  has  bestowed  on  the  subject.  I  merely 
suggest  these  words,  at  any  rate,  in  pre- 
ference to  what  Dr.  Quick  has  proposed, 
as  something  which  would  be  more  likely 
to  express  the  principle  rather  than  as  a 
limitation  to  the  Federal  Parliament  in 
matters  of  detail. 

Mr.  O'Connor. — Is  not  that  the  prin- 
ciple that  must  be  followed  ? 

Mr.  SYMON. — As  my  honorable  friend 
puts  it  to  me,  there  cannot  be  anything 
else  except  an  affirmative  answer,  but  the 
view  I  am  expressing,  and  which  is  in  the 


844 


Commonwealth  of  [11  Feb.,  1898.] 


Australia    Hill. 


mind  of  Dr.  Quick,  is  the  view  which  bas 
been  impressed  upon  us  in  other  matters 
— that  we  have  to  consider  those  out- 
side by  whose  votes  this  Constitution  has 
to  be  accepted.  If  we  can,  without  dero- 
gating from  the  high  trust  we  repose  in 
the  Federal  Parliament,  give  expression  to 
a  principle  of  that  kind,  it  might  be  an 
advantage  to  do  it.  I  do  not  say  that  I 
will,  when  further  advised,  support  it,  but 
something  in  that  shape  would  be  the  least 
out  of  place  in  the  fabric  of  this  Constitu- 
tion. I  have  no  apprehension — and  I  now 
come  to  the  point  to  which  the  honor- 
able and  learned  member  (Mr.  Isaacs) 
directed  my  attention — with  regard  tc 
leaving  this  matter  to  the  Federal  Par- 
liament. It  is  true,  and  that  is  the  ob- 
jection that  may  be  taken  to  it,  that  even 
after  the  Federal  Parliament  decide  upon 
the  mode  of  distribution  it  is  liable  to  be 
altered.  The  subject  may  be  brought  up 
again,  and  there  may  be  those  struggles  to 
which  Dr.  Quick  has  referred,  and  the 
basis  may  be  open  to  be  altered.  But  so 
far  as  the  discretion  vested  in  the  Federal 
Parliament  is  concerned,  I  believe  that 
they  will  be  as  wise,  as  just,  and  as  fair  as 
we  can  possibly  be.  The  highest  duty  of 
the  Federal  Parliament  will  be  to  maintain 
the  honour  of  the  Commonwealth.  If  I 
thought  myself — and  I  say  so  with  the  most 
perfect  earnestness — that  the  Federal  Par- 
liament would  be  likely  or  ready  to  fall 
into  such  an  abyss  of  dishonour  and  cor- 
ruption as  would  be  implied  in  the  objec- 
tion which  the  honorable  member  (Mr. 
Holder)  exceedingly  well  paraphrased  yes- 
terday, as  meaning  that  the  states  might 
be  bought  and  sold,  then  I,  for  one, 
would  resist  the  establishment  of  this 
Federation  to  the  utmost  of  my  power. 
It  is  because  I  do  not  believe  that  the 
Federal  Parliament  would  be  guilty  of 
such  a  degree  of  turpitude  that  I  am 
willing  to  support  the  Constitution  as  we 
are  now  framing  it,  and  that  I  am  willing 
to  leave  this,  among  other  matters,  to  the 
arbitrament  and  settlement  of  the  Federal 
Parliament.  There  is  one  remark  I  should 
[Mr.  Symon. 


like  to  make  as  to  the  provision  of  clause 
93,  and  to  call  Mr.  O'Connor's  attention  to 
it.  Clause  93,  which  confers  upon  the 
Federal  Parliament  the  discretion  of 
dealing  with  this  distribution  when  it 
has  the  data  before  it,  says  the  distribu- 
tion is  to  be  month  by  month  amongst  the 
several  states,  and  on  such  a  basis  as  shall 
be  fair  to  the  several  states,  and  in  a 
proportion,  and  after  a  method  to  be 
determined  by  Parliament.  Now,  I  invite 
the  consideration  of  my  honorable  friends 
on  the  Drafting  Committee  to  these  points 
in  connexion  with  that.  I  am  very  doubt- 
ful whether  that  would  not  import  the 
Federal  High  Court  into  the  settlement 
of  this  matter.  If  you  say  "  on  such  a 
basis  as  shall  be  fair  to  the  several  states," 
then  you  immediately  open  up  the  ques- 
tion which  was  so  forcibly  pointed  out  in 
connexion  with  the  removal  of  the  Judges, 
as  to  whether  or  not  you  are  withdrawing 
from  the  Federal  Parliament  the  final 
determination  of  the  subject. 

Mr.  Isaacs. —  The  word  proportion  may 
raise  the  same  question. 

Mr.  SYMON.— That  may  be  the  case. 
I  direct  attention  to  it,  because  I  do  not 
think  any  honorable  member  will  accuse 
me  of  not  seeking  to  magnify  the 
powers  and  functions  of  the  High  Court. 
I  think  it  everywhere  essential  that 
those  powers  should  be  co-extensive 
with  liberty.  But  this  distribution  is  a 
political  question.  It  is  a  question  of 
public  policy,  and,  therefore,  whilst  I 
desire  that  every  right  that  savours  of 
what  is  judicial  should  be  dealt  with  by 
the  High  Court,  I  am  utterly  opposed  to 
any  question  of  policy  being  remitted  to 
that  tribunal.  Of  course,  my  doubt  may 
be  unfounded.  At  any  rate,  if  there  is  a 
doubt  words  should  be  used  which  will 
remove  it,  and  will  settle  this  point  once 
and  for  all.  The  matter  is  one  which 
ought  to  be  entirely  within  the  jurisdic- 
tion of  Parliament,  which  is  the  arbiter  on 
all  questions  of  policy,  and  be  taken  away 
from  a  tribunal  to  which  such  questions 
are  utterly  foreign. 
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Mr.  O'Connor. — Since  the  honorable 
member  mentioned  the  matter  to  me  yes- 
terday we  have  prepared  an  amendment 
which  will,  I  think,  prevent  the  words 
from  having  that  meaning. 

Mr.  SYMON.— I  should,  I  think,  strike 
that  provision  out.  There  are  portions 
of  the  Constitution  in  which  we  may 
naturally  and  not  improperly  use  such 
words  as  fair  and  just,  but  inserted  here 
they  seem  to  imply  that  the  Federal 
Parliament,  unless  controlled  by  some 
other  body,  might  possibly  commit  an  act 
of  unfairness  in  regard  to  the  allocation  of 
these  moneys  amongst  the  different  states. 
It  is  unnecessary,  it  might  work  great 
injury,  and  it  is  inconsistent  with  the 
respective  functions  of  the  legislative  and 
the  judicial  powers.  So  far  as  the  excep- 
tional treatment  of  Western  Australia  is 
concerned,  I  do  not  know  what  view 
honorable  members  from  that  colony  take, 
but  exceptional  treatment  on  the  basis 
indicated  by  Mr.  Reid  yesterday  I 
am  quite  willing  to  accord.  But  then, 
as  Dr.  Quick  has  pointed  out,  and  it  must 
be  obvious  to  everybody,  there  are  other 
risks.  There  are  risks  all  round,  but  each 
colony  takes  the  risk,  and  the  great 
object  we  should  have  in  view  is  to  mini- 
mize, as  far  as  we  possibly  can,  those  risks. 
I  wras  greatly  impressed  yesterday  by  what 
Mr.  Henry  said  as  to  the  position  of  Tas- 
mania; and  I  was  even  more  impressed 
by  what  Mr.  Reid  said,  in  the  very  fair  and 
liberal  view  which  he  took  of  their  unique 
financial  position,  if  I  may  so  express  it. 
It  was  gratifying  to  hear  Mr.  Reid  declare 
that,  in  a  matter  of  the  magnitude  of 
that  with  which  we  are  dealing, 
£30,000  or  £40,000  from  the  Common- 
wealth to  keep  a  particular  state  out  of 
grave  financial  stress  would  be  a  mere 
bagatelle,  not  to  be  thought  of  for  a 
moment.  If  we  seek  for  an  adjustment 
that  will  bring  us  to  the  uttermost  far- 
thing we  shall  never  reach  it.  We  shall 
simply  be  pursuing  a  will-o'-the-wisp  that 
will  lead  us  to  destruction.  I  think 
that  Mr.   Henry  is  unduly  apprehensive. 


I  do  not  know  whether  he  was  pre- 
sent on  what  I  may  call  the  convivial 
or  hospitable  occasion,  the  other  even- 
ing, when  wre  listened  to  a  speech  from 
Sir  Edward  Braddon,  in  which  he  declared 
that  if  Tasmania  had  not  already  achieved 
she  was  rapidly  achieving  a  foremost  place 
amongst  the  mineral-producing  states  of 
Australia.  Now,  if  that  is  the  case,  is  it 
not  probable  that  within  a  very  few  years 
we  shall  have  an  immensely  increased 
population  in  Tasmania?  With  all  those 
favorable  conditions,  which  have  proved  so 
satisfactory,  financially,  to  Sir  John  For- 
rest in  Western  Australia — with  the  con- 
suming power  of  all  those  heavily-cus- 
tomed  articles  amongst  a  preponderating 
male  population — may  not  Tasmania,  in- 
stead of  sinking  behind  in  the  per  capita 
collection  of  customs,  go  ahead  of 
some  of  the  other  and  older  colonies  ? 
Tasmania's  position,  so  far  as  regards 
exceptional  treatment,  is  not  on  the  same 
footing  as  Western  Australia.  It  is  quite 
different.  Different  reasons  apply  to  it, 
and  there  is  room  for  a  great  deal  of  con- 
sideration in  reference  to  the  remarks 
made  by  Dr.  Quick  as  to  the  suggested 
indemnity.  I  think  it  would  be  imprac- 
ticable to  have  an  indemnity.  It  would 
not  only  be  impracticable,  but  it  might  be 
vicious  in  its  operation.  At  the  same 
time,  it  is  worth  considering  whether 
there  should  not  be  in  this  Constitution 
some  power  enabling  the  Federal  Parlia- 
ment to  go  to  the  financial  relief  of  a 
state. 

Mr.  Kingston. — It  is  risky. 

Mr.  SYMON. — I  admit  it  is  risky,  but 
the  question  is  worthy  of  consideration. 

Mr.  McMillan. — If  you  reduce  the 
period  to  three  years,  the  Parliament  would 
have  a  free  hand  at  the  end  of  the  three 
years. 

Mr.  SYMON. — Yes ;  and  I  am  not  sure 
that  the  Constitution  as  it  stands  is  not 
elastic  enough  to  permit  of  the  Federal 
Parliament  coming  to  the  rescue  of  a  state 
in  a  financial  difficulty.  It  ought  to  be, 
and  probably  is,   within  the  power  of  the 
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Constitution  to  preserve  a  ptate  from 
bankruptcy,  just  as  much  as  from  ex- 
tinction in  any  other  way.  We  have  a 
clause  in  this  Constitution  which  obliges 
the  Commonwealth  to  protect  the  states 
against  foreign  aggression  and  domestic 
violence.  That  is  clause  112,  and  finan- 
cial stress  may  be  very  nearly  as  disastrous 
to  a  state. 

Mr.  Lewis. — Ought  not  that  to  be 
expressed  1 

Mr.  SYMON.— If  there  is  a  doubt  on 
that  subject,  it  might  and  ought  to  be  ex- 
pressed. I  am  not  sure  that  it  need  be 
expressed,  and  for  this  reason.  It  would 
be  within  the  power  of  the  Federal  Par- 
liament to  come  to  the  rescue  of  a 
state  against  foreign  aggression,  and  the 
serious  point  is  whether  we  should  not 
gravely  consider  the  advisability  of  having 
a  power  in  the  Constitution  to  enable  the 
Commonwealth  to  come  to  the  relief  of  a 
state  in  time  of  financial  disaster.  The 
destruction  of  a  state  may  just  as  much 
be  involved  in  financial  trouble  or  in  bank- 
ruptcy as  in  a  foreign  invasion.  The 
whole  object  of  the  Commonwealth  is  to 
maintain  the  existence  and  the  prosperity 
of  the  different  states.  In  all  probability 
the  representatives  in  the  Federal  Parlia- 
ment would  not  stand  idly  by  and  see  any 
state  reduced  to  financial  straits,  but 
would  find  some  method  under  the  Con- 
stitution of  preventing  such  an  unfortu- 
nate result. 

Mr.  Kingston. — It  might  encourage 
reckless  provincial  finance. 

Mr.  SYMON. — I  am  not  at  all  oblivious 
to  the  difficulties  that  might  arise,  and  to 
the  objections  to  it.  It  might,  of  course, 
produce  less  care  and  less  prudence  in  the 
financial  arrangements  of  the  states  ;  but, 
on  the  other  hand,  each  state  would  have 
the  fear  of  the  Federal  Parliament  before 
its  eyes,  and  we  know  that  the  Federal 
Parliament  would  not  take  any  steps 
which  would  have  the  effect  of  inducing 
such  extravagance  as  would  be  likely  to 
bring  about  an  appeal  to  the  Federal 
Exchequer.  I  do  not  desire  to  add 
[Mr.  Symon. 


anything  further.  I  do  not  propose  to  enter 
into  any  details  as  to  the  figures.  I  have 
endeavoured  to  refer  to  the  principles 
which  I  think  underlie  this  scheme,  and 
those  principles  commend  themselves  to 
my  mind  so  far  as  I  am  able  to  appre- 
ciate them.  I  have  made  these  observa- 
tions in  order  that  I  might  be  cical- 
as to  what  this  scheme  meant.  The 
exceedingly  interesting  and  instructive 
remarks  of  my  honorable  friend  (Dr. 
Quick)  this  morning  have  assisted 
very  much  to  make  clear  what  really 
is  the  intention  of  this  method.  I  hope, 
and  I  believe,  that  this  scheme  will 
be  favorably  received  and  favorably  con- 
sidered. On  the  face  of  it  it  seems  to  me 
to  be  a  combination  of  prudence  and  of 
boldness.  It  has  got  rid  of  all  the  trouble 
involved  in  our  endeavour  to  finally  deter- 
mine and  settle  now  the  question  of  how 
this  money  should  be  distributed  at  a 
distance  of  seven  years  from  the  time  at 
which  we  are  operating,  in  a  country  in 
which  the  changes  are  frequent,  where 
ups  and  downs  are  constantly  occur- 
ring, and  where  no  man  can  tell  what 
the  outcome  may  be  a  year  hence  of 
either  the  political  policy,  or  the  social  or 
commercial  progress,  at  the  present  mo- 
ment. I  believe  this  scheme  will  receive 
general  acceptance,  and  that  it  will  do 
much,  perhaps  more  than  we  can  at  this 
moment  realize,  to  finally  settle  this  ques- 
tion, and  to  bring  about  the  early  accom- 
plishment of  the  great  issue  upon  which 
we  are  engaged. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  think,  sir,  that  I  should  offer 
some  observations  with  regard  to  this  very 
important  matter,  although  the  very 
favorable  manner  in  which  the  recom- 
mendations of  the  Finance  Committee  have 
been  received  leaves  me  but  little  ground 
for  criticism.  It  must  be  gratifying  to  those 
who  have  taken  so  much  trouble  in  the 
preparation  of  this  scheme  to  find  that 
their  recommendations  have  received  so 
much  support.  Every  one  will  admit  that 
the  question  is  a  difficult  one.     Statistical 
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calculations  are  not  reliable  in  deal- 
ing with  such  a  matter,  because 
we  have  to  assume  so  many  things. 
One  statist  may  be  able  to  prove  one 
result  by  assuming  certain  things  as 
likely  to  be  facts,  and  another  statist 
may  be  able  to  prove  exactly  the  oppo- 
site. I  must  at  once  say  that  my  thanks 
are  due  to  honorable  members  of  the 
Finance  Committee  and  of  the  Conven- 
tion for  the  reasonable  and  generous 
way  in  which  they  have  sought  to 
meet  the  admitted  difficulty  that  exists 
in  regard  to  Western  Australia.  I  have 
no,  desire  to  speak  on  this  matter  at  all, 
so  far  as  that  part  of  it  which  relates  to 
Western  Australia  is  concerned.  I  am  not, 
on  this  occasion,  going  to  urge  strongly 
the  recommendations  of  the  committee. 
Unless  they  meet  with  the  approval  of 
honorable  members,  I  should  prefer  to 
leave  the  matter  without  any  special 
advocacy  on  my  part.  I  must  admit,  how- 
ever, that  the  recommendations  of  the 
committee  are  based  upon  some  sugges- 
tions that  I  made,  modified  by  the  sugges- 
tions of  other  honorable  members.  I  felt 
that  there  was  a  great  difficulty,  and 
every  honorable  member  of  the  Fi- 
nance Committee  admitted  that  there 
was  a  difficulty,  in  regard  to  the  finan- 
cial position  of  Western  Australia,  I 
am,  I  may  say,  in  accord  with  the 
views  expressed  by  this  committee. 
Leaving  out,  for  a  moment,  that  part 
which  refers  to  Western  Australia,  we 
have  adopted,  I  think,  the  only  course 
which  is  likely  to  give  satisfaction  here, 
and  to  meet  with  support  outside.  As 
has  so  often  been  said,  it  is  impossible  for 
us  now  to  provide  for  what  may  be  neces- 
sary some  years  hence.  The  conditions 
of  all  these  colonies  are  rapidly  chang- 
ing; that  one  which  may  now  ap- 
pear to  be  lagging  behind,  or  to 
be  the  poorest,  may,  in  a  very  short 
time,  be  well  in  the  running,  or  even 
in  advance  of  the  whole  of  the  others. 
I  should  have  preferred  if  the  Finance 
Committee   had    not   made   the   case    of 


Western  Australia  a  special  one.     I  am 
still    of    the    opinion,    and    it    was    my 
suggestion,  that  some  general  plan  might 
have   been    devised ;    in   fact,    the    plan 
which  is  contained  in  this  report  would, 
I    think,    have     done    very    well    if    it 
had    been    made    applicable    to    all    the 
colonies.       That,    however,   did  not    find 
favour    with     others,     and     therefore    I 
was  obliged   to   agree    to    Western    Aus- 
tralia being  treated  in  a  special  manner. 
I  see  no  necessity  for  this  difference  being 
made.       I    believe    that    Western     Aus- 
tralia, although  her   case    is  exceptional, 
has  no  right  to  be  treated  in  a  different 
way  from  all  the  other  colonies.     I  think 
that    this    plan,    if    applied    to    all  the 
colonies,    would    have    been     just     and 
fair  to  all,  and  would  have  been  equally 
just     and     fair    to    Western    Australia. 
There   have   not    been    very    many    ob- 
servations     made    during     this     debate 
which    call  for   any    criticism   from    me. 
Those  who  are  opposed  to  the  provision 
being  made  which    is    recommended    by 
the    Finance    Committee,    and    who    de- 
sire that  Western  Australia  should  form 
a    part    of     Federated    Australia,    must 
remember   that   we   have   a    very   heavy 
task   before   us.       We   are,    I    think,     in 
a     very     different     position     from     any 
other     colony    in     Australasia,     for     we 
are   in    a    position    where    federation    is 
least    advantageous   to   us.      It   is   more 
difficult    to    impress    on    the    people    of 
Western    Australia    that    there    will    be 
any     advantage     at      the     present     mo- 
ment   in    federation    than    can    be    the 
case    in      any    other      colony,     and     for 
various     reasons.       We    have    only     re- 
cently    entered      into     our     patrimony. 
We    have    only   had  self-government  for 
seven   years,  and  those  years  have   been 
years    of   unexampled    prosperity.      Dur- 
ing  that  period   our  population   has   in- 
creased  from    50,000   to   over    160,000, 
and     our     revenue    from     £400,000    to 
nearly    £3,000,000    a    year,    while    our 
trade    has     increased    from    £1,500,000 
in      1890      to      over      £10,000,000      in 
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1897;  and,  what  is  still  more  satisfactory, 
the  tide  of  prosperity  seems  to  be  still  on 
the  flood.  I  only  mention  these  facts  to 
show  the  difficult  task  those  who  are 
advocating  that  Western  Australia  should 
join  in  this  Federation  have  before  them. 
We  have  at  present  but  few  exports  to 
send  to  these  colonies  except  gold,  and 
that,  of  course,  is  an  export  which  is 
welcome  not  only  here  but  throughout  the 
world.  We  have  certainly  some  of  the 
best  hardwoods  known  in  the  world,  but 
in  all  these  colonies  you  have  excellent 
hardwoods — in  my  opinion  not  so  good  as 
ours,  but  still  quite  good  enough  for  most 
of  your  requirements.  It  may  be  urged — 
"  But  then  there  is  the  great  question  of 
defence.  Australia,  as  a  federated  domi- 
nion, will  be  able  to  defend  you  from 
outside  aggression."  But  those  who  are 
opposed  to  us  will  say — "  How  can  Aus- 
tralia defend  us  1  our  defence  must  come 
from  across  the  seas.  The  only  power 
which  can  defend  us  is  the  navy  of  the 
great  nation  to  which  we  belong.  There  are 
1,000  miles  of  unoccupied  country  lying- 
bet  ween  Perth  and  Adelaide ;  there  are  no 
means  of  communication  by  land  except 
by  pack-horses  and  camels,  and,  therefore, 
the  only  aids  of  defence  will  have  to  come 
from  across  the  sea,  and  we  know  that 
there  is  no  navy  in  existence  at  the  present 
time,  except  the  navy  of  Great  Britain, 
which  can  defend  us."  I  hope  that  no 
one  will  think,  because  I  mention  these 
facts,  that  I  am  opposed  to  federation; 
I  only  mention  these  facts  to  show  the 
difficulty  Ave  are  in.  We  shall  be  told 
that  there  is  no  necessity  for  Western 
Australia  to  federate.  But  worse  than 
that,  we  shall  be  told  that  there  is 
no  advantage  in  federating,  unless  it  be 
the  advantage  of  being  a  part  of  a 
nation.  If,  in  addition  to  all  these  argu- 
ments, we  also  have  to  meet  the  objection 
that  we  shall  lose  a  third  of  our  Customs 
revenue— between  £300,000  and  £400,000 
a  year — and  also  to  face  the  producers  of 
the  colony  and  to  tell  them  that  not  only 
will  we  lose  a  third  of  our  revenue,  but  that 
[Sir  John  Forrest. 


the  loss  of  the  revenue  will  be  adverse  to 
their  interests,  and  that  they  will  lose  the 
protection  which  the  customs  duties  now 
give  them ;  I  think  every  one  will  admit 
that  our  difficulty  will  be  increased.  Of 
course  we  can  tell  them,  as  was  suggested 
in  a  journal  to-day,  "although  you  lose 
the  protection  which  you  have  now,  al- 
though you  lose  that  revenue,  it  really 
will  not  be  lost,  it  will  be  in  your  pockets, 
and  you  can  raise  the  revenue  by  direct 
taxation  on  land."  That,  of  course,  will 
be  an  excellent  argument  for  me  to 
address  to  the  farming  community  of 
Western  Australia  !  !  !  These  are  the 
reasons  why  I  think  some  special  con- 
sideration will  have  to  be  shown  to 
Western  Australia.  It  is  no  advantage 
to  us  whatever  that  this  clause  should 
be  made  to  apply  specially  to  Western 
Australia.  It  would  be  more  agreeable 
to  me,  and  quite  as  advantageous,  if 
its  application  had  been  made  general 
to  the  whole  of  Australasia.  I  am 
glad  to  be  able  to  record  that  the  case 
of  Western  Australia  as  a  special  case 
has  been  fully  recognised  by  every  one 
on  the  Finance  Committee,  and  I  think 
must  be  fully  recognised  by  every  one 
in  this  chamber.  I  have  shown  the 
position  we  will  have  to  face  in  West- 
ern Australia.  It  may  be  said  that 
the  representatives  of  these  colonies  will 
also  have  to  face  like  difficulties.  I  will 
show  you  that  that  is  not  so.  While 
we  shall  not  be  able  to  show  that  there 
will  be  any  material  gain,  as  far  as  I  can 
see — and  if  I  am  wrong,  I  only  hope  and 
pray  that  some  one  will  tell  me,  so  that  I 
may  have  that  argument  to  use — while 
we  shall  not  be  able  to  show  that  there 
will  be  any  material  gain,  I  think  the 
representatives  of  these  colonies,  every 
one  of  them,  will  be  able  to  show  to 
the  people  they  represent  that  federation 
is  going  to  give  them  material  gain.  We 
all  know  that  Victoria  has,  under  protec- 
tion, for  a  quarter  of  a  century,  built 
up  manufactures  to  such  an  extent  that 
she  is  now  longing  for  the  time  to  come 
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when  she  will  have  an  outlet  for  those 
manufactures,  and  that  free-trade  through- 
out the  Australian  colonies  will  give  her 
the  markets  she  now  absolutely  requires. 
To  a  smaller  extent  that  is  the  case  in 
other  colonies,  if  not  in  manufactures, 
certainly  in  products.  New  South 
Wales  with  her  immense  products,  South 
Australia  with  her  products,  is  looking 
with  eagerness  all  over  the  continent  to 
see  where  she  can  get  free  admission 
for  her  products.  The  bar  to  the  ad- 
mission of  the  products  of  those  colo- 
nies into  other  colonies  is  their  pro- 
tective or  revenue  Tariffs.  I  would  ask 
honorable  members  whether  this  desire 
for  free  markets  on  the  part  of  the 
people  of  Victoria,  South  Australia,  and 
New  South  Wales  is  a  greater  incen- 
tive to  federation  than  their  desire  for 
nationhood  ?  I  put  this  question  directly 
to  every  one  in  this  Convention — which 
desire  of  the  people  of  those  colonies  is 
the  greater,  the  desire  for  the  free 
markets  of  Australia  or  the  desire  for 
nationhood1?  I  leave  them  to  answer 
the  question.  The  incentive  for  free 
markets  does  not,  however,  apply  to 
Western  Australia  in  the  same  way 
as  it  applies  to  every  other  member 
of  this  group.  We  are  great  con- 
sumers ;  we  do  not  produce  anything 
like  what  our  people  require.  That  is 
not  the  case  with  any  of  you.  You 
produce  more  than  you  consume,  and 
your  desire  is  to  find  markets  for  your 
surplus.  I  do  not  want  any  one  to 
gather  from  my  remarks  that  the  people 
of  these  colonies  have  no  feeling  of  pat- 
riotism, no  desire  to  begin  to  form  a 
nation  to  be  a  great  power  in  the 
Southern  Hemisphere  —  to  build  up 
another  Great  Britain.  That,  of  course, 
is  a  splendid  idea  — an  idea  that  I  think 
every  true  Australian  must  have  within 
him — but  I  believe  that  the  material 
interests  of  the  people  of  this  country 
are  a  stronger  incentive  to  bring  about 
Federation  than  the  desire  to  become 
one  nation  which  we  hear  so  much  about. 
[54] 


Well,  my  object  in  putting  this  position 
as  forcibly  as  I  can,  is  to  show  that  the 
incentive  of  material  interests  is  not  at 
present  with  the  people  of  Western  Aus- 
tralia. You  cannot  show  them  that  it 
is.  I  have  thought  this  matter  over 
very  carefully,  and  all  I  have  ever  tried 
to  do  is  to  show  the  people  of  Western 
Australia  that  they  would  not  lose  by 
federation.  I  have  never  attempted  for 
a  moment  to  try  to  show  them  that, 
at  the  first,  they  will  be  gainers  by 
federation.  I  will  ask  honorable  mem- 
bers who  speak  after  me  to  show,  if  they 
can,  that  my  arguments  are  erroneous, 
and  that  what  I  have  stated  in  regard 
to  Western  Australia  also  applies  equally 
to  other  parts  of  Australia.  Now,  sir, 
what  does  the  proposal  that  has  been 
put  forward  by  the  Finance  Committee 
mean  %  It  means  that,  by  the  operation 
of  the  uniform  Tariff,  and  the  opera- 
tion of  intercolonial  free-trade,  Western 
Australia  shall  not  lose  during  the 
first  five  years  more,  in  proportion  to 
her  Customs  and  Excise  revenue,  than 
the  average  proportional  loss  of  all 
the  colonies  from  the  same  cause.  That 
is  all  I  take  it  to  mean  —  that  we 
shall  not  lose  more  on  that  account 
than  the  average  loss  of  all  the  other 
colonies. 

Mr.  Higgins.  —  Suppose  two  of  the 
colonies  lose  nothing,  do  you  reckon  them 
in? 

Sir  JOHN  FORREST.— Yes,  whether 
they  gain  or  lose. 

Mr.  Walkek. — Will  you  exclude  New 
South  Wales,  because  she  will  gain. 

Sir    JOHN    FORREST. —  No.       The 

losses  and  gains  will  be  taken,  and  an 
average  will  be  struck. 

Sir  George  Turner. — That  was  never 
intended.  It  was  never  intended  to  bring 
in  the  gains. 

Sir  JOHN  FORREST.— But  otherwise 
you  will  be  giving  a  large  amount  to 
New    South  Wales.      She   will   certainly 
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gain,  and  you  will  give  it  all  up  to  her. 
That  was  never  intended,  and  it  would  be 
a  very  bad  thing  for  Victoria.  I  think 
that  that  argument  will  satisfy  the  right 
honorable  member.  Those  who  lose  and 
those  who  gain  will  come  together ;  there 
will  be  an  average  struck,  and  the 
loss  of  Western  Australia,  it  is  pro- 
vided in  the  Finance  Committee's  re- 
commendation, shall  not  be  more  than 
the  average  proportional  loss  of  all  the 
colonies. 

Mr.  Solomon. — If  you  bring  in  New 
South  Wales'  gains  Western  Australia  will 
get  nothing  at  all. 

Sir  JOHN  FORREST.— I  really  ask 
the  honorable  member  not  to  exert  him- 
self in  the  cause  of  New  South  Wales. 
Under  any  circumstances,  New  South 
Wales  will  come  out  very  well. 

Mr.  Solomon. — I  have  been  spending  a 
fortnight  looking  after  your  cause. 

Sir  JOHN  FORREST.— I  am  much 
obliged  to  the  honorable  member,  but  I 
do  not  think  we  will  find  very  much 
opposition  to  this  arrangement  from  those 
who  represent  New  South  Wales.  It  may 
be  said  that  Western  Australia  will  not 
lose.  If  that  is  the  case,  there  will  be  no 
harm  done,  but  I  think  every  one  will 
admit  that  Western  Australia  is  likely  to 
lose  a  great  deal.  The  effect  of  this  clause 
is  that  Western  Australia  is  guaranteed 
that  for  five  years  her  proportional  loss  of 
Customs  revenue  will  not  be  greater  than 
the  average  proportional  loss  of  all  the 
federated  states.  As  I  have  said  before,  I 
am  not  here  to  press  this  arrangement  on 
the  Convention.  I  do  not  intend  to  say 
one  word  more  in  advocating  this  arrange- 
ment. It  is  for  honorable  members  to  say 
whether  it  is  an  equitable  arrangement, 
whether  it  is  based  on  wThat  is  right  and 
just,  and,  if  thay  say  it  is  not,  then  I  shall 
say  no  more  about  it.  Now,  it  may  have 
occurred  to  some  honorable  members,  after 
listening  to  what  I  have  said,  that  I  have 
made  some  observations  in  the  course  of 
my  speech  which  would  mean  that  it  is 
[Sir  John  Forrest. 


altogether  disadvantageous  to  Western 
Australia  to  enter  this  Federation,  and 
that,  therefore,  it  is  almost  certain — at  any 
rate  very  probable — that  she  will  not  enter 
it.  But  I  think  that  that  is  not  the  case. 
I  think  that  there  are  ways  in  which  all 
these  colonies  can  be  assisted,  and  in 
which  they  will  be  attracted  towards  the 
cause  of  federation.  I  am  sure  that,  in 
making  these  observations,  no  one  will 
accuse  me  of  having  any  interested  mo- 
tives, because  Western  Australia  is  in  this 
position,  that  her  debts  are  not  excessive, 
while  her  population,  her  revenue,  her 
trade,  and  everything  else  are  increasing. 
We  have  had  no  difficulty  whatever  up 
to  the  present  time  in  meeting  our  engage- 
ments. But  I  think  that  the  one  great 
lever  that  can  be  used  by  the  Convention 
to  make  this  Constitution  attractive  to 
some  of  the  colonies  which  may  be  luke- 
warm in  the  cause  of  federation  is  that  the 
debts  of  the  colonies  should  be  federated. 
That  will  give  relief  to  some  of  the  colonies, 
and  very  probably  will  be  a  great  in- 
ducement to  others  to  join  the  Federa- 
tion. It  seems  to  me  that  one  of  the 
great  practical  objects,  one  of  the  great 
results  that  we  expect  to  achieve  —  at 
any  rate,  it  is  one  that  I  expect  will  be 
achieved  from  the  federation  of  these  colo- 
nies, leaving  out  of  consideration  all  those 
patriotic  sentiments,  ideas,  and  reasons 
which  prevail  with  all  of  us,  I  hope — is 
that  we  will  strengthen  to  an  immense 
degree  our  financial  position  in  the  world. 
Therefore,  if  we  wish  to  make  this  Con- 
stitution attractive,  we  must  give  ample 
and  full  powers,  even  more  full  than 
they  are  in  the  Bill  before  us,  for  the 
consolidation  of  the  debts  of  Australia. 
By  that  means  I  believe  we  will  do  a 
great  good  to  every  colony  in  this  group; 
we  will  have  a  unified  stock,  which  will  be 
readily  saleable,  and  which  will  result  in 
a  very  large  saving  to  the  people  of  all  the 
colonies  of  Australasia.  That  is  the  great 
practical  object  which,  in  my  opinion, 
will  be  one  important  result  of  federation. 
And,  of  course,  there  are  other  objects  to 
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which  I  have  on  other  occasions  referred. 
One  is  that  federation  will  lift  us  up  as  a 
people,  will  give  us  a  higher  political  life, 
will  broaden  our  views  and  sympathies, 
and  make  us  more  important  in  the  esti- 
mation of  the  world.  Those  also,  of 
course,  are  objects  which  we  all  desire  to 
attain,  and  in  the  achievement  of  which 
we  shall  all  assist.  I  hope  that  I  have 
shown  that  Western  Australia  is  in  such  a 
position  that  she  does  not  come  here  to 
ask  for  anything  to  which  she  is  not  en- 
titled. The  committee  have  brought 
forward  these  recommendations  not,  as 
might  be  supposed,  after  strenuous  advo- 
cacy from  me,  and  not,  as  might  be  sup- 
posed, in  order  to  meet  strong  objections 
on  my  part.  The  task  which  I  and  my 
honorable  colleague  had  to  perform  was  a 
simple  and  easy  one.  We  had  no  diffi- 
culty whatever  in  showing  the  committee 
the  peculiar  position  in  which  Western 
Australia  is  placed  by  great  advance  and 
prosperity.  Even  now,  under  these  condi- 
tions, Western  Australia  will  be  a  larger 
loser  than  any  other  colony  through  joining 
the  Federation.  Therefore,  knowing  that, 
and  feeling  that  these  recommendations 
have  come  forward,  I  might  say  almost 
without  advocacy  on  my  part,  I  now  leave 
the  matter  with  honorable  members.  I 
shall  not  say  another  word  in  regard  to  the 
claims  of  Western  Australia  in  this  matter, 
and  if  the  committee,  after  viewing  all 
sides  of  the  question,  come  to  the  con- 
clusion that  this  proposed  arrangement 
is  not  reasonable,  or  is  not  just  to  all 
the  colonies,  then  my  only  hope  is 
that  with  one  accord  they  will  strike 
it  out. 

Mr.  GLYNN  (South  Australia).— I  am 
sure  we  are  all  exceedingly  glad  to  have 
heard  the  sturdy  and  exhilarating  speech 
of  Sir  John  Forrest,  who  has  put,  from  the 
federal  point  of  view,  in  exceedingly  clear 
language,  the  position  of  Western  Aus- 
tralia, and  has  accentuated  his  sense  of 
the  desire  we  all  knew  he  possessed  to  pro- 
mote the  federal  movement,  although  he 
may  have  been  conscious,   perhaps,   that, 


for  the  present,  the  advantage  from  union 
would  not  be  as  great  to  Western  Aus- 
tralia as  it  would  be  to  the  other  colonies 
of  the  Australian  group.  I  intend  to  make 
a  few  observations  on  some  detailed  por- 
tions of  the  scheme,  with  that  deference 
which  is  due  to  the  great  ability  of  previous 
speakers,  and  also  to  the  fact  that  we  have 
had  some  of  the  ablest  financiers  of  the  colo- 
nies on  the  Finance  Committee,  who  have 
had  access  to  data  which  is  not  accessible 
to  us.  But,  just  as  it  is  between  the  end- 
less jar  of  right  and  wrong  that  justice 
resides,  so  the  truth  of  this  matter  may  lie 
between  the  different  views  that  have  been 
expressed,  may  be  the  resultant  of  these 
opposite  opinions,  and  discovered  by  a  re- 
view of  the  position  of  things  as  it  now 
confronts  us.  I  would  like  to  make  a 
suggestion  in  regard  to  one  or  two  clauses, 
more  for  the  purpose  of  having  my  doubts 
cleared  away,  than  of  making  any  dog- 
matic assertion  that  those  clauses  are  not 
clear  or  fair  in  their  incidence.  The  pro- 
vision made  by  the  intended  clause  89  is 
that  goods  imported  into  any  state  before 
uniform  duties  of  customs  have  been  im- 
posed, and  thence  within  two  years  ex- 
ported into  another  state,  are  to  be 
charged  with  the  duty  which  is  in  force 
in  the  state  into  which  they  are  ex- 
ported, minus  any  duty  previously  paid. 
What  occurs  to  me,  as  a  matter  requir- 
ing perhaps  a  little  consideration,  is 
that  the  Federal  Executive  will  be  ir 
almost  exactly  the  same  position  on 
the  introduction  of  the  uniform  Tariff 
as  a  local  Treasurer  is  at  present  on  such 
an  occasion.  The  Tariff  will  be  drawn  up 
after  consideration  by  the  Executive,  and 
the  moment  it  is  delivered  to  Parliament, 
the  duties  proposed  to  be  imposed  by  that 
Tariff  will  be  immediately  leviable.  So 
that  it  occurs  to  me  that  there  is  really 
no  necessity  for  this  clause. 

Mr.  Holder. — What  about  the  goods 
brought  in  before  that,  into  New  South 
Wales,  for  instance  ? 

Mr.  GLYNN. — The  importations  before 
that  will  be  the  ordinary  importations. 
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Mr.  Solomon. — They  might  be  extra- 
ordinary, in  view  of  the  impending  uni- 
form Tariff. 

Mr.  GLYNN. — I  appreciate  that  point 
also,  but  I  am  merely  pointing  out  another 
aspect  of  this  question.  At  the  same 
time,  I  think  that  there  will  not  be  very 
large  importations  into  New  South  Wales 
in  view  of  the  impending  uniform  Tariff, 
the  character  and  details  of  which  im- 
porters cannot  assume. 

Mr.  Solomon. — But  it  is  almost  certain 
to  be  higher  than  the  existing  Tariff  of 
New  South  Wales. 

Mr.  GLYNN.— The  average  of  the  duties 
may  be  higher,  but  how  can  New  South 
Wales  importers  ascertain,  with  any  degree 
of  accuracy,  the  amount  of  the  duty  on 
any  particular  article  imported  under  the 
uniform  Tariff? 

Mr.  Holder.  —  They  can  practically 
guess  it  now. 

Mr.  GLYNN. — I  question  that  pro- 
phecy also.  We  have  two  classes  of 
Tariffs  that  may  be  proposed.  There  may 
be  a  free-trade  Tariff,  or  there  may  be  a 
protectionist  Tariff,  but  the  protectionist 
Tariffs  of  the  colonies  differ  in  character 
considerably.  A  free-trade  Tariff  is  of 
course  essentially  different  from  a  protec- 
tive Tariff.  In  England,  there  are  only 
about  40  lines  upon  which  duties  are 
imposed. 

Mr.  Holder. — There  are  only  about 
half-a-dozen  in  New  South  Wales. 

Mr.  GLYNN. — Yes  \  and  how  can  you 
with  any  degree  of  approximation  ascer- 
tain beforehand  what  the  general  charac- 
ter of  the  Federal  Tariff  will  be,  beyond 
that  it  will  probably  be  protective  ? 

Sir  Philip  Fysh. — You  may  take  that 
as  a  certainty. 

Mr.  GLYNN. — I  understand  perfectly 
why  the  clause  has  been  put  in,  but  I  say 
that  it  is  the  result  of  fears  as  to  importa- 
tions which  are  not  strongly  justified  by 
the  probabilities  of  the  case.  I  merely  make 
[Mr.  Glynn. 


this  remark  as  a.  suggestion,  because  it  is 
inadvisable  to  keep  up  artificial  expedients 
of  this  sort,  unless  a  great  injury  is  likely 
to  result  from  the  absence  of  them.  It 
was  very  well  pointed  out  yesterday  that 
the  re-exports  from  one  colony  to  another 
will  be  exceedingly  difficult  to  follow,  and 
Mr.  Pulsford,  in  a  pamphlet  which  has  been 
sent  by  him  to  the  Convention,  indicates 
several  lines  in  regard  to  which  you  could 
not  say  that  the  re-export  was  from  another 
colony,  or  from  outside  the  Federation. 
With  regard  to  clause  90,  the  honorable 
and  learned  member  (Dr.  Quick)  has  very 
properly  mentioned  that  in  his  opinion 
the  defences  of  the  colonies  should  be 
federalized  from  the  very  start.  But, 
under  the  provisions  of  clauses  90  and  91, 
the  defences  and  services  like  the  post  and 
telegraph  service  will  not  be  really  federal- 
ized for  about  seven  years,  because  the  book- 
keeping system  is  to  apply,  not  only  to  the 
Customs  revenue  and  expenditure,  but  to  all 
the  departments  the  control  of  which  is  to 
be  handed  over  from  the  states  authorities 
to  the  federal  authority.  Although  there 
may  be  a  slight  difference  in  the  expen- 
diture upon  defences  per  head  in  the 
various  colonies,  that  difference  is  to  a 
large  extent  due  to  the  differences  in 
efficiency,  and  by  amalgamation  the  com- 
parative inefficiency  of,  say,  the  Tasmanian 
defences  will  be  made  up  by  the  increased 
efficiency  of  the  New  South  Wales  de- 
fences. While  Tasmania  will  be  paying 
a  little  more  towards  the  maintenance 
of  the  defences  of  the  Commonwealth, 
she  will  receive,  as  a  compensation,  the 
advantage  of  the  greater  efficiency  of 
the  amalgamated  defences.  Then  with 
regard  to  telegraph  services.  I  suppose 
the  provision  contained  in  the  clause 
was  inserted  in  view  of  the  exceptional 
position  of  South  Australia  in  regard  to 
her  post  and  telegraph  services.  That 
position  is  one  of  advantage,  but  I,  as  a 
federalist,  am  prepared  to  surrender  it  in 
order  to  secure  the  greater  advantage  of 
federal  union.  According  to  the  statistics 
presented  to  the  Convention  in  Sydney, 
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South  Australia  is  the  only  colony  which 
makes  a  profit  on  her  post  and  telegraph 
services. 

Sir  Edward  Braddon. — No;  Western 
Australia  and  Tasmania  both  make  a 
profit  out  of  those  services. 

Mr.  Glynn. — That  is  not  shown  by  the 
figures  to  which  I  allude. 

Mr.  Solomon. — Those  figures  are  out  of 
date. 

Mr.  GLYNN.— Well,  that  fact  is  an 
evidence  of  the  uselessness  of  dogmatizing 
as  to  what  is  likely  to  occur  in  the  f  uture. 
If  in  six  months  there  has  been  this  varia- 
tion in  the  receipts  of  one  department  of  the 
service  it  is  difficult  to  estimate  what  will 
take  place  in  the  future.  I  refer  to  these 
figures,  however,  as  they  are  the  last  com- 
prehensive statistics  which  are  available  to 
me. 

Mr.  Higgins. — The  honorable  member 
would  not  federalize  the  expenditure  until 
he  also  federalized  the  revenue. 

Mr.  GLYNN. — I  would  federalize  the 
post  and  telegraph  services  and  other 
similar  departments,  excepting,  of  course, 
the  Customs  department,  from  the  very 
start,  though  undoubtedly  South  Aus- 
tralia would  have  to  surrender  an  ad- 
vantage which  is  not  to  the  same 
extent  possessed  by  any  other  colony 
in  the  group.  According  to  statistics 
presented  to  the  Sydney  Convention,  at 
the  close  of  the  financial  year  1896-7, 
South  Australia  had  made  a  profit  of 
£15,000  upon  her  post  and  telegraph 
services.  When  these  services  are  amal- 
gamated throughout  the  Commonwealth 
we  shall  have  to  surrender  that  profit, 
and  we  must  also  bear  our  share  in 
the  total  loss  of  £267,000,  which  it  is 
estimated  will  occur.  Why  is  it  that 
South  Australia  is  in  this  exceptional  con- 
dition 1  It  is  because  of  its  present  anti- 
federal  position.  Its  rates  are,  I  think,  on 
the  whole,  higher  than  the  rates  prevailing 
in  most  of  the  other  colonies,  and  it  has 
a  great  advantage  by  reason  of  its  geo- 
graphical position. 


Mr.  Peacock. — Is  not  the  South  Aus- 
tralian service  credited  with  work  done 
for  other  departments?  That  is  not 
the  case  with  the  services  of  the  other 
colonies. 

Mr.  GLYNN. — I   am   not   sure   about 
that.     My  contention  is — and  I  am  speak- 
ing from  the  point  of  view  of  those  who 
argue  against  South  Australia — that  the 
advantage  which  the  colony  has  at  the  pre- 
sent time  is  the  result  of  its  anti-federal 
attitude  and  of  its  geographical  position. 
That  is  emphasized  by  the  interjection  of 
the  honorable  member.     Referring  to  the 
statistics  prepared  by  the  Victorian  Sta- 
tistical and  embodied  in  a  Blue-book  pre- 
sented to  the  Convention,  I  find  that,  in 
1895,  South  Australia  received  from  tele- 
grams    £89,000,      New      South     Wales 
£126,000,  and  Victoria  £95,000.     If  you 
take  into  account  the  differences  in  popu- 
lation, you  will  at  once  see  that  the  receipts 
of   South   Australia  must  be  due  to  its 
exceptional  rates,   and  to  its  position  in 
relation   to   the   other   colonies.      Recog- 
nising    this,    however,     I     am    prepared 
to   consent   to  the   amalgamation  of   the 
post  and  telegraph  services  from  the  first, 
feeling  that  there  would  be  a  compensa- 
tion in  other  directions.      For  this  reason 
I   agree  with  the  remarks  made  by  the 
honorable  and  learned  member  (Dr.  Quick), 
and  I  believe  that  ho  would  be  willing  to 
vote  for  more  than  the  federalizing  of  the 
defences  from  the  start.     I  have  a  slight 
objection   to   raise    in    regard    to    clause 
92,  though  I  do   not  say  that  it  should 
weigh    against    the     acceptance    of     the 
clause.      The  clause  imposes  the  Tariff  of 
the  year  immediately  preceding  federation 
upon  the  importations  of  the  year  succeeding 
federation,  and  upon  the  result  the  balance 
that  is  to  be  handed  over  to  Western  Aus- 
tralia is  estimated.     But,  in  any  case,  the 
Tariff  of  Western  Australia  will  probably 
be  changed  within  a  few  years.     It  has,  I 
believe,  been  changed   three  times  within 
the  last  four  or  five  years,  and  in  many  of 
its  most  productive  lines  a  declension  in 
late  years  has  been  apparent.     Take,  for 
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instance,  lines  such  as  beer,  spirits,  and 
three  or  four  others,  from  which  about  50 
per  cent,  of  its  total  Customs  revenue  is 
realized.  The  consumption  of  whisky, 
alcoholic  liquor,  and  narcotics  in  Western 
Australia  is  abnormal,  but  this  abnormal 
consumption  is  not  likely  to  keep  up 
for  more  than  another  three  or  four 
years.  We  see  by  the  statistics  pre- 
sented yesterday  by  the  Eight  Hon.  Sir 
John  Forrest  that  within  the  last  few  years 
there  has  been  a  declension  in  the  pro- 
portion of  males  to  females  in  Western 
Australia,  and  that  must,  to  a  large  extent, 
affect  the  consumption  I  speak  of.  The 
lines  to  which  I  have  referred  will,  there- 
fore, cease  to  be  so  productive  of  Customs 
revenue  in  the  near  future  as  they  are 
at  the  present  time,  and  the  character 
of  the  Tariff  must  be  changed  to  meet 
this  falling-off  in  revenue.  I  merely 
mention  this  matter  for  consideration 
in  connexion  with  clause  92,  in  order 
that  it  may  be  ascertained  whether 
we  are  really  balancing  upon  the  best 
method. 

Mr.  Isaacs.— The  percentage  of  Cus- 
toms receipts  to  the  whole  revenue  was 
48-63  in  1894,  and  during  the  last  half- 
year,  37-87. 

Mr.  GLYNN.— Yes  ;  and  it  has  been 
pointed  out  by  Mr.  Johnston  that  if  you 
take  the  mean  consumption  by  males  of  five 
or  six  lines,  for  the  five  years  ending  1896, 
you  will  find  that  it  has  declined  about 
10s.  per  head.  Therefore,  if  the  revenue  is 
to  be  kept  up  by  a  change  in  the  Western 
Australian  Tariff,  you  cannot  ascertain, 
under  the  method  suggested  by  clause  92, 
what  the  proportionate  loss  of  Western 
Australia  will  be.  As  regards  clause  93, 
I  certainly  think  it  is  a  mistake  to  allow 
the  Federal  Parliament  to  re-open 
the  question  of  the  payments  to  be 
made  to  the  states.  Honorable  members 
will  see,  by  looking  at  the  list  of 
proposed  new  clauses  and  amendments, 
that  I  have  made  a  suggestion  for  the 
opening  up  of  the  financial  question  at  the 
end  of  five  years,  when  it  is  to  be  dealt 
[Mr.  Glynn. 


with  finally.  The  clause  I  proposed  to 
insert  for  the  amendment  of  the  Consti- 
tion  was  this  : — 

The  proposed  law  for  the  amendment  of  the 
financial  clauses  of  this  Convention  shall,  if 
passed  by  absolute  majorities  of  the  Senate  and 
the  House  of  Representatives  within  five  years 
after  the  establishment  of  the  Commonwealth, 
be  presented  to  the  Governor  for  the  Queen's 
absent. 

The  effect  of  that  provision  would,  I  think, 
be  this :  That  you  would  have  some 
security  against  undue  tampering  with 
the  adjustments  made  at  the  start,  be- 
cause any  change  wrould  have  to  be  made 
by  absolute  majorities,  and  would  be  final. 
Such  a  change  would  have  to  be  made 
before  the  end  of  five  years,  but  it  might 
be  made  after  the  end  of  two  years.  You 
could  make  your  adjustments  with  a  view 
to  possible  changes  within  the  next  ten 
years,  but  the  question  could  not  be  re- 
opened after  the  expiration  of  five  years. 
You  could  at  the  end  of  that  time  take 
into  account  the  fact  that  the  conditions 
of  Western  Australia  were  abnormal, 
though  in  my  opinion  they  are  likely  to 
tend  to  an  approximation  to  the  conditions 
prevailing  in  the  other  colonies  of  the 
group.  If,  however,  they  were  still  ab- 
normal, you  could  make  allowance  for  that. 
I  say  that  that  seems  to  me  preferable  to 
leaving  it  possible,  at  the  end  of  five  years, 
for  the  whole  question  of  finance  to  be 
opened,  and  re-opened  again  interminably, 
at  the  dictation  of  perhaps  one  or  two 
states.  What  is  the  state  of  affairs  in 
Canada  from  the  states  appealing  periodi- 
cally for  subventions  1  The  result,  as  has 
been  pointed  out  by  Professor  Goldwin 
Smith,  is  that  men  go  to  the  Dominion 
Parliament  simply  as  local  members,  for 
the  express  purposes  of  seeing  what  they 
can  get  for  their  states;  and  this  has  re- 
sulted in  a  most  extraordinary  and  corrupt 
system  of  log-rolling.  I  hope  we  shall 
not  give  any  chance  of  the  Canadian  expe- 
rience being  realized  here. 

Mr.  Isaacs. — They  are  always  asking 
for  better  terms. 
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Mr.  GLYNN.— Undoubtedly  that  is  so. 
In  listening  to  the  debate  yesterday,    it 
struck   me   that   there  were  one  or  two 
propositions  that   could   be  advanced   in 
reference    to     this    question    of     federal 
finance.      Recognising    the   great   ability 
of  those  who  have  spoken  previously,  the 
ability  of    the  Finance    Committee,    and 
also  of   the  writers    who   have  addressed 
themselves  to  this  question,  nevertheless, 
I    think    that    those    who    contend    for 
mathematical   accuracy  of   balancing  are 
forgetting  the  enormous  advantages  which 
will  follow  from  the  policy  of  union.     If, 
as  I  am  inclined  to  do,   we  realize  that 
we   are   not    partners    who    are    settling 
up    the   accounts   of    a   period   of    part- 
nership, when  figures  are  everything;  but 
colonies   about   to  enter  into  a   partner- 
ship, when  figures  are  comparatively  little 
and  policy  is  everything,  we  shall  not  be 
so  likely  to  frighten  the  public  into  think- 
ing  that  federation    is   a  matter  of  loss 
rather  than  a  matter  of  gain.  We  should  re- 
member that  federation,  from  its  economic 
aspect,  is  a  partnership  that  by  supposition, 
or  as  a  corollary  to  the  admission  of  its 
desirableness,  will  render  the  financial  and 
other  resources  of   the   state  more  effec- 
tive.    I  think,  again,  that  we  are  entitled 
to  emphasize  the  fact  that,   viewed  even 
apart  from  the  economies  to  which  it  must 
lead,  and  considered  merely — as  many  are 
wrongly  considering  it — as  an  amalgama- 
tion of  certain  revenues  and  expenditures, 
no  balance-sheet  is  capable  of  showing  any- 
thing beyond  the  results  of  a  single  year. 
I  think  that  all  recent  inquiries  into  the 
subject  tend  to  arrive  at  that  result.    You 
cannot  predicate  more  than  what  will  be 
the  result  of  a  single  year.     Again,  I  am 
entitled  to  say  that  even  if  the  working  of 
financial  amalgamation  could  be  inferred 
from  the  balance-sheet  of  a  single  year, 
there  wTould  probably  be  as  many  different 
inferences    drawn   from   it  as   there   are 
men   to    draw    them  ;    and    all    calcula- 
tions based   on   existing  revenues  would, 
even    if  —  which     is     next     to     impos- 
sible —  they      were     correct      inferences 


from  existing  data,  be  upset  by  the 
Tariff  of  the  future,  of  which  we  may 
guess  the  general  character,  but  cannot 
predict  either  the  details  or  working. 
Finally,  I  will  say  that  if  we  prolonged 
our  calculations  till  doomsday,  the  uncer- 
tain factors  of  the  problem  would  prevent 
us  from  attaining  more  than  an  approxi- 
mation to  a  satisfactory  adjustment ;  there 
being  in  the  way  two  great  difficulties — one 
the  attainment,  and  the  other  the  recogni- 
tion, of  a  fair  adjustment.  As  to  the  last, 
the  attainment  and  recognition  of  a  fair 
adjustment,  that  question  was  suggested  to 
me  by  the  excellent  and  able  speech  of  my 
honorable  friend  (Mr.  Holder)  yesterday. 
He  has  pointed  out  that  there  are  many 
merits  even  in  the  old  scheme  which  might 
recommend  it  for  acceptance,  but  he  has 
pointed  out  also  that  we  have  not  only 
to  deal  with  the  fairness  of  the  scheme, 
but  with  the  possible  recognition  of  its 
merits  by  the  electors  of  the  various 
states.  I  think  that  what  Mr.  Holder 
has  said  upon  that  point  is  quite  correct. 
You  will  have  probably  hundreds  of  thou- 
sands of  opinions  as  to  the  fairness  of 
the  scheme.  People  may  not  be  able  to 
recognise  the  fairness  of  the  adjustment 
made,  no  matter  how  near  to  a  fair 
adjustment  we  may  arrive.  We  can 
never  have  an  ideal  scheme,  and  if 
we  did  people  wTould  never  recognise 
it  as  ideal.  Probably  there  is  not 
one  man  in  5,000  who  can  do  more 
than  rely  on  the  recommendations  made 
to  him  by  the  representatives  of  his  colony 
in  this  Convention  and  his  political  leaders, 
as  to  whether  any  particular  scheme  is  to 
be  regarded  as  a  just  scheme  or  not.  How 
can  we  expect  electors  to  say  whether  this 
scheme  or  that  settles  the  difficulties  of 
financial  amalgamation  ?  We  cannot. 
But  we  can  show  them  that  federation 
will  result  in  large  economies ;  that  it 
will  result,  for  instance,  in  great  econo- 
mies in  the  abolition  of  preferential 
rates.  Have  not  the  three  Railways 
Commissioners  of  the  colonies  interested 
in  the  railway  problem,  time  after  time, 
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pointed  out  this  fact :  That  there  are  great 
losses  of  railway  revenue  through  the  sys- 
tem of  cut-throat  competition  prevailing 
now  upon  our  railways,  and  that  there  will 
be  a  great  gain  from  the  new  policy  which 
we  hope  to  inaugurate  ?  Then,  again, 
there  must  be  an  enormous  advantage 
economically  from  the  simplicity  of  the 
Tariff  which  will  come  into  operation 
under  the  Federation ;  and,  once  more,  the 
results  of  co-operation  will  lead  to  advan- 
tages which  we  cannot  too  often  draw  the 
attention  of  the  public  to.  Now,  as  re- 
gards the  possible  approximation  to  normal 
conditions  of  the  colonies  of  the  group 
within  five  or  ten  years,  I  would  say  this  : 
I  have  already  mentioned  the  abnormal 
consumption  of  Western  Australia  in  re- 
gard to  five  or  six  lines,  such  as  beer  and 
tobacco.  If  you  compare  the  consumption 
of  Western  Australia  with  regard  to  spirits, 
beer,  wine,  tobacco,  sugar,  and  molasses 
— tea  might  be  included  also,  but  I  think 
that  the  duty  on  tea  has  now  been  abolished 
— with  the  consumption  of  the  other  colo- 
nies, you  will  see  that  the  consumption  of 
Western  Australia  in  1895  and  1896  has 
been,  in  regard  to  beer,  50  per  cent. 
over  the  mean  consumption  of  the  other 
colonies.  Her  consumption  of  wine  has 
been  two  and  a  quarter  times  as  much  as 
that  of  the  other  colonies,  and  her  con- 
sumption of  tobacco  60  or  70  per  cent, 
more.  But  these  conditions  cannot  in 
the  nature  of  things  endure.  In  less 
than  eighteen  months  there  has  been 
a  decline  in  the  purchasing  power  of 
Western  Australia.  There  will  probably 
be  always  there  the  flush  of  purchasing- 
power  which  Ave  see  in  mining  centres 
— which  we  see  in  Broken  Hill,  for  in- 
stance— and  there  is  always  a  large  con- 
sumption of  these  particular  lines  due  to 
the  irregularity  of  living  in  new  settle- 
ments, especially  mining  settlements.  But 
as  water  becomes  more  plentiful  and  more 
pure,  as  family  life  extends  and  conditions 
become  more  domesticated,  men  will  tend 
to  settle  down  to  more  ordinary  lines 
of  life,  and  the  consumption  of  these 
[Mr.  Glynn. 


products  must  then  diminish.  So  that  I 
say  that  Western  Australia  cannot  keep 
up  the  abnormal  consumption  I  have  men- 
tioned of  alcohol  and  tobacco,  which  is 
suggested  by  these  statistics.  And  that 
also  leads  us  to  the  hope  that  in  future 
years  there  will  be  in  Western  Australia 
something  like  an  approximation  to 
average  conditions. 

Mr.  Higgins. — Do  you  think  that  a 
man  drinks  more  when  he  has  not  got  a 
wife  to  help  him  in  the  drinking  1 

Mr.  GLYNN.— I  do.  I  am  speakin- 
from  experience,  too.  I  do  not  know  what 
the  honorable  member's  experience  has 
been,  but  I  think  that  the  personal  equation 
settles  the  question.  In  the  absence  of 
females  and  children  the  rate  per  head 
being  only  on  consumers  is  necessarily  high. 
Of  course  it  is  all  very  well  to  be  critical 
with  regard  to  the  scheme  which  has  been 
suggested  to  us — and  which,  perhaps,  upon 
the  whole  will  give  us  that  approximation 
to  justice  which  would  render  federation  de- 
sirable— but  it  may  be  asked — "  Have  you 
anything  to  offer  in  substitution?"  It  may 
be  regarded  as  presumptuous  on  my  part 
to  offer  any  solution  of  the  difficulty, 
but,  as  coming  from  a  tyro  who  speaks 
"with  bated  breath  and  whispering  hum- 
bleness," I  will  suggest  as  a  plan  which  has 
against  it  99  chances  of  acceptance,  and 
has  probably  but  one  chance  of  being 
adopted,  a  distribution  of  the  federal 
revenue  which  may  fit  in  with  the  posi- 
tion of  Western  Australia.  The  great 
difficulty,  which  has  been  emphasized  by 
previous  speakers,  has  been  that  while  the 
payments  of  Western  Australia  will  be 
absolute,  its  receipts  from  the  Federal 
Government  will  be  relative.  That  is  to 
say,  its  payments  will  be  absolute,  because 
the  proportion  of  males  will  determine  that, 
and  the  amount  is  not  made  per  capita,  but 
distribution  will  depend  on  population.  But 
if  you  take  the  proportionate  number  of 
males  to  females  and  children  in  Western 
Australia,  and  equalize  it  with  the  pro- 
portion of  males  to  females  and  chil- 
dren  in   the   other   four   colonies  of   the 
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intended  group,  it  seems  to  me  that  the 
Western  Australian  receipts  will  be  ap- 
proximately correct.  What  is  there  to 
prevent  us  from  dealing  with  Western 
Australia  on  a  proportion  which  will  be 
the  result  of  averaging  the  number  of 
children  and  females,  and  fixing  the  aver- 
age by  the  proportion  of  the  children  and 
females  to  males  in  the  five  colonies  1  The 
point  of  distribution  seems  to  be  the  greatest 
difficulty  in  the  case  of  Western  Australia. 
Mr.  McMillan. — Have  you  printed  your 
suggestion  1 

Mr,  GLYNN, — No ;  I  have  endeavoured 
to  work  it  out  by  means  of  figures,  but  I 
shall  not  attempt  to  give  the  result  to  the 
Convention  now. 

Mr.  McMillan. — It  seems  complicated. 
Mr.  GLYNN.— If  the  difficulty  con- 
sisting in  the  per  capita  distribution  rests 
in  the  fact  that  there  will  be  an  impro- 
portionate  share  to  be  received  by  Western 
Australia  in  proportion  to  payments,  you 
can  rectify  that,  with  some  approximation 
to  justice,  by  equalizing  the  average  of 
females  and  children  to  males  with  the 
average  in  the  other  colonies. 

Mr.  McMillan. — Better  make  marriage 
compulsory. 

Mr.  GLYNN. — There  is  no  necessity  to 
do  that  in  Western  Australia.  I  do  not 
propose  to  trespass  any  further  upon  the 
time  of  the  Convention,  but  I  throw  this 
out  as  a  suggestion,  which  may  perhaps 
help  us.  I  will  say,  sir,  in  conclusion, 
that  I  think  we  should  endeavour,  as  I 
mentioned  at  the  beginning,  to  forcibly 
impress  upon  the  public  who  follow  the 
course  of  our  deliberations  that  no  matter 
upon  which  of  the  financial  adjustments 
we  may  decide — and  they  all  bear  the 
impress  of  a  desire  for  equity — there 
are  compensating  factors  that  the  mere 
balance-sheet  can  never  show,  factors  that 
are  the  chief  recommendation  of  fede- 
ration, and  which,  though  ignored  by 
the  accountant,  determine  the  judgment 
of  the  statesman.  If  it  is  not  politic 
in  the  arrangements  of  states  to  view 
too   nicely   the    details  of    figures,    it   is 


because  there  is  another  side  of  the  question 
than  that  shown  by  the  array  of  pounds, 
shillings,  and  pence,  a  side  in  the  con- 
sideration of  which  the  federal  movement 
originated,  and  which  indicates  the  great 
economic  advantages  of  the  policy  of  the 
union.  Sir  John  Forrest  has  referred 
to  the  advantages  of  federation.  It  is 
these  solid  advantages,  which  are  much 
more  than  compensations,  that  make 
federation  desirable.  They  include  the 
unification  of  fiscal  policy,  the  widening 
of  commercial  intercourse,  the  greater 
reality  and  reputation  of  national  sol- 
vency, the  probable  uniformity  in  some 
30  odd  lines  of  general  legislation,  the 
use  of  our  great  state  resources,  such  as 
railways,  as  in  all  cases  aids  to  indus- 
trialism rather  than  instruments  of  de- 
structive competition,  the  sense  of  mutual 
dependence  and  co-operation,  the  bolder 
front  against  aggression,  and  the  greater 
growth  and  more  real  significance  of  the 
Australian  sentiment.  If  these  be  lost 
sight  of  in  the  complicated  and  deceptive 
details  of  financial  profit  and  loss,  the 
fate  of  federation  may  be  imperilled  by  a 
mistaken  statement  of  its  results. 

\The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at 
five  minutes  past  two  p>.m.~\ 

Mr.  GRANT  (Tasmania). — I  do  not  pro- 
pose to  detain  the  committee  very  long, 
as  I  only  intend  to  make  a  few  remarks. 
First  of  all,  I  wish  to  express  my  sympathy 
with  the  remarks  of  Sir  John  Forrest,  in 
referring  to  the  position  of  Western  Aus- 
tralia; and  I  certainly  cannot  but  echo 
his  sentiment,  that  it  was  rather  objection- 
able that,  in  this  Bill,  Western  Australia 
should  be  singled  out  for  special  legislation. 
I  can  well  understand  that,  to  a  generous 
mind,  it  must  be  objectionable  to  find 
such  special  significance  being  given  to  any 
one  particular  colony.  I  think  we  may 
all  take  to  heart  the  words  of  Sir  John 
Forrest,  that  there  is  no  occasion  for 
Western  Australia  to  be  singled  out  for 
special  treatment  ;  and  that  the  same 
treatment  as  is  proposed  to  be  applied  to 
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that  colony  should  also  be  applied  to  the 
other  states.  With  regard  to  the  financial 
clauses  of  the  Bill,  I  may  say  that,  having 
listened  with  great  interest  to  the  able 
speech  of  the  Right  Hon.  Sir  George  Tur- 
ner, I  indorse  almost  every  word  which  he 
uttered;  and,  therefore,  my  remarks  will 
be  brief  on  that  account.  Every  point 
which  my  honorable  friend  took  has 
my  concurrence,  and,  I  believe,  the 
concurrence  of  most  of  my  colleagues  in 
the  representation  of  Tasmania.  Taking 
the  finance  clauses  as  a  whole,  I  think  the 
Finance  Committee  may  consider  that 
they  have  performed  a  very  commend- 
able piece  of  work,  and  in  a  spirit  loyal 
to  the  Federation.  The  exceptions  which 
I  have  to  take  to  their  proposals  are  few, 
and  I  cannot  but  acknowledge  the  great 
consideration  which  they  have  given  to 
the  matter,  and  the  federal  spirit  which 
underlies  all  their  suggestions.  It  is  easy 
to  see,  on  looking  through  the  recom- 
mendations, that  the  true  federal  spirit 
has  thoroughly  pervaded  them,  while  the 
opinions  of  each  member  of  the  committee 
have  had  due  weight,  the  result  being  that, 
I  think  we  may  say,  a  very  complete  piece 
of  drafting  has  been  submitted  to  us,  which, 
I  trust,  will  in  the  main  receive  the  ap- 
proval of  the  Convention.  Coming  to  the 
clauses  in  detail,  I  notice  that  the  Finance 
Committee  propose  that,  in  clause  83, 
the  words  "and  by  warrant  countersigned 
by  the  Chief  Officer  of  Audit  of  the  Com- 
monwealth "  be  omitted.  Those  words 
were  very  much  objected  to  at  a  previous 
meeting  of  the  Convention,  as  it  was 
pointed  out  that  they  might  give  rise  to 
much  difficulty  ;  and  I,  therefore,  indorse 
the  recommendation  of  the  Finance  Com- 
mittee that  they  should  be  struck  out. 
In  connexion  with  clause  84,  Sir  George 
Turner  called  attention  to  the  subject  of 
bounties,  which  has  been  much  discussed 
on  previous  occasions.  There  seems  to 
be  a  very  strong  feeling,  on  the  part 
of  some  members  of  the  Convention, 
that  the  granting  of  bounties  should 
be  absolutely  and  entirely  with  the 
[Mr.  Grant. 


Federal  Parliament,  and  that  states  should 
have  nothing  whatever  to  do  with  this 
matter.  Sir  George  Turner  very  ably 
urged  that  there  may  be  certain  local  pro- 
ductions which  deserve  consideration  at 
the  hands  of  the  state,  but  which  are 
really  too  small  to  be  dealt  with  by  the 
Federal  Parliament.  They  may  be  indus- 
tries of  a  village  or  a  small  town,  certainly 
not  matters  which,  I  think,  the  Federal 
Parliament  will  be  inclined  to  deal  with.  1 
can  see  no  reason  why,  with  the  approval 
of  the  Federal  Parliament,  as  expressed 
by  an  Act  of  Parliament,  bounties  of  a 
purely  local  character,  for  purely  local 
products,  should  not  be  granted  ;  and  I 
trust,  when  we  come  to  consider  this 
clause,  that  we  shall  provide  that  the 
Federal  Parliament  may  permit  all  state 
Parliaments  to  grant  bounties  for  articles 
of  essentially  local  production,  when  this 
does  not  conflict  with  the  general  fiscal 
system.  In  dealing  with  the  future,  I 
think  we  should  recognise  the  great  im- 
portance of  stimulating  production,  and 
of  giving  all  possible  assistance  to  the 
various  producers  to  find  out  the  articles 
that  they  can  supply  the  markets  with, 
and  to  enable  them  to  supply  those  articles, 
as  far  as  possible,  on  terms  advantageous 
to  themselves,  while,  at  the  same  time, 
not  conflicting  with  the  fiscal  policy  of  the 
Federal  Government.  As  to  clause  89,  I 
agree  with  previous  speakers  that  it  would 
be  impracticable  to  carry  out  the  para- 
graph which  is  proposed  to  be  added  to 
the  clause,  and  which  provides  that — 

But  goods  imported  into  any  state  before 
uniform  duties  of  customs  have  been  imposed, 
and  thence  exported  into  another  state  within 
two  years  after  the  imposition  of  such  duties, 
shall  on  arrival  in  the  latter  state  be  liable  to 
the  duty  (if  any)  chargeable  on  the  importation 
of  such  goods  into  the  Commonwealth,  less  the 
duty  (if  any)  which  was  paid  in  respect  of  the 
goods  on  their  importation  into  the  former 
state. 

I  think  that,  looking  at  the  matter 
from  a  practical  business  point  of  view, 
that  the  proper  working  of  this 
proposal    is    absolutely    impossible.       It 
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means  tracing  the  history  of  every  ball  of 
cotton,  every  piece  of  tape,  every  bag  of 
Sugar,  and  all  the  various  little  details  of  a 
storekeeper's  stock.  It  would  be  utterly 
impossible  to  trace  the  history  of  those 
articles  through  the  two  years  during  which 
this  provision  is  intended  to  have  operation. 
In  regard  to  piece  goods  of  various  kinds 
used  in  local  manufacture,  and  all  the  vari- 
ous other  classes  of  goods  which  are  liable 
to  be  exported,  it  is  really  impossible  that 
any  identification  of  these  goods  could  be 
carried  out  through  a  period  of  two  years, 
so  as  to  insure  that  a  proper  return  was 
made  by  the  exporter,  and  the  proper  rate 
of  duty  charged.  I  think  there  is  the  less 
reason  for  this  provision,  inasmuch  as  I 
believe  that  the  bogy  of  New  South  Wales 
importing  very  largely  during  these  two 
years  for  the  purpose  of  avoiding  the 
duty  when  exporting  is  not  a  very  im- 
portant consideration.  I  do  not  say  that 
no  consideration  should  be  attached  to 
it,  but  I  do  not  think  that  it  is  very 
important,  because  we  must  take  into 
account  that  the  parties  who  import  goods 
are  subject  themselves  to  various  draw- 
backs in  doing  so.  They  have  to  take 
into  account  interest  on  the  money  ex- 
pended in  purchasing  the  articles  which 
they  are  holding,  damage,  depreciation,  or 
deterioration  of  goods,  the  contingency  of 
the  alteration  of  the  market  value,  insur- 
ance, cost  of  storage,  and  other  charges 
which  go  very  largely  indeed  towards 
making  up  the  profit.  This  would  very 
seriously  militate  against  their  making 
the  full  profit  of  the  difference  in  duty, 
if,  indeed,  it  would  not  leave  them  on 
the  wrong  side  of  the  ledger.  There- 
fore, I  think  we  might  very  well  give 
up  a  clause  which  appears  to  me  to 
be  totally  impracticable,  and  we  might 
well  leave  it  to  the  future  to  determine 
whether  articles  will  be  exported  into 
New  South  Wales  and  then  re-exported 
to  other  places,  to  any  extent  which  would 
seriously  interfere  with  the  collection  of 
revenue.  In  clause  90  it  is  proposed  that 
the    expenditure    of    the    Commonwealth 


shall  be  altered  from  the  provisions 
recommended  by  the  Finance  Committee, 
that  is,  from  a  charge  per  capita  to  that 
of  the  actual  expenditure  incurred  by 
the  various  states.  I  think  on  the 
whole  that  would  be  desirable.  Al- 
though at  first  sight  a  charge  per 
zapita  would  appear  to  be  the  fairest  and 
most  federal,  perhaps,  if  we  are  to  have 
bookkeeping,  it  is  just  as  well  that  the 
matter  should  be  carried  through  in  a 
proper  and  systematic  manner,  and  that 
the  charges  in  connexion  with  the  collec- 
tion of  revenue,  and  the  administration  of 
the  Federal  Government  in  the  various 
states,  should  be  the  cost  actually  incurred 
in  those  states.  It  is  a  proposal  to  which 
we  cannot  fairly  take  exception,  and  there- 
fore the  Finance  Committee  have  done 
well  in  recommending  that  change  for  our 
acceptance.  Clause  91  has  received  much 
consideration  from  various  speakers  with 
regard  to  the  number  of  years  that  the 
bookkeeping  should  be  maintained  after 
uniform  duties  of  customs  have  been  im- 
posed. I  quite  agree  with  the  Right  Hon. 
Sir  George  Turner  and  the  Hon.  Mr.  Henry 
that  a  period  of  five  years  seems  to  be  un- 
necessarily long.  I  would  rather  have 
seen  the  period  made  two  years,  but  three 
years  might  be  taken  as  a  fair  compromise. 
I  hope  that  the  Convention  will  be  willing 
to  give  up  the  large  expense  and  trouble 
of  collecting  these  statistics  during  the 
long  period  of  five  years,  and  will  be 
satisfied  with  the  more  moderate  term  of 
two  or  three  years.  I  look  upon  these 
statistics  as  being  of  little  value.  As 
we  have  been  reminded  by  Sir  George 
Turner,  we  know  that  the  returns 
given  of  the  export  of  goods  when 
not  subject  to  any  duty  have  been  most 
absurd.  It  was  pointed  out  many  years 
ago,  in  England,  that  the  returns  of 
exports  for  statistical  purposes  only  were 
not  within  about  200  per  cent,  of  being 
correct.  In  my  own  colony  we  know 
very  well  that  the  returns  made  by  mer- 
chants with  regard  to  goods  exported 
which    are  not    subject   to  duty  or  fines 
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have  been  very  wide  of  the  mark.  I  have 
no  doubt  that  the  statistical  returns  which 
will  be  made  without  payment  of  duty  upon 
value  during  the  five  years  will  not  even 
approximate  to  the  truth.  Therefore,  the 
less  we  have  of  them  the  better,  and  the 
sooner  we  abandon  the  cost  of  collecting 
such  statistics  the  better  it  will  be 
for  all  parties.  We  should  look  at  the 
matter  in  a  far  more  federal  spirit,  and 
we  should  confine  the  bookkeeping  to  the 
least  practicable  period.  At  the  same  time, 
I  know  that  the  term  now  proposed  is  a 
compromise,  and  that  when  the  matter  was 
first  considered  in  Adelaide  a  much  longer 
term  than  five  years  was  contemplated.  I 
therefore  do  not  say  that  I  would  oppose  a 
term  of  five  years  if  it  commends  itself  to 
the  general  sense  of  the  Convention,  but 
takinginto  account  the  unreliable  character 
of  the  information  which  we  shall  obtain 
during  the  term  of  five  years,  in  all  proba- 
bility getting  worse  year  by  year,  I  think 
it  would  be  well  to  reduce  the  term,  and 
save  the  expense.  We  should  also  be  acting 
in  a  more  federal  spirit  with  regard  to  this 
important  matter  of  Customs  examinations 
and  collections.  Clause  92  contains,  perhaps, 
the  most  important  departure  from  the 
finance  scheme  as  we  had  it  submitted  to 
us  pieviously.  Under  that  clause  the  Trea- 
surers of  the  various  colonies  were,  accord- 
ing to  the  former  scheme,  guaranteed  a 
return  of  revenue  out  of  the  Customs  col- 
lections sufficient  to  provide  for  their  neces- 
sities. At  the  time,  that  was  a  most  taking- 
scheme  as  far  as  the  members  generally  of 
this  Convention  were  concerned.  I  do  not 
doubt  that  if  the  matter  had  then  been 
finally  settled  we  should  have  been  very  glad 
to  have  adopted  those  terms,  and  would  have 
thought  that  they  would  have  been  accept- 
able to  the  community  generally.  I  do 
not  disagree  with  the  Finance  Committee 
in  the  alteration  they  have  made,  but  I 
agree  with  Sir  George  Turner  that  it 
might  give  rise  to  difficulties  with  our  con- 
stituencies when  they  come  to  pronounce 
on  the  result  of  our  labours.  No  doubt  it 
is  somewhat  alarming  that  the  exigencies 
[Mr.  Grant. 


of  the  various  states  have  to  be  trusted 
entirely  to  the  Federal  Parliament.  I  do 
not  feel  any  great  concern  in  trusting 
the  Federal  Parliament  to  do  what  is 
right  and  just  to  preserve  the  solvency  of 
the  various  states,  but  I  must  say,  and 
perhaps  it  is  taking  a  narrow  view  of  the 
matter,  that  it  would  have  been  better  if 
some  clause  had  been  introduced  by  which 
the  Treasurers  of  the  various  states  would 
have  their  revenues  protected  at  the 
initiation  of  the  Commonwealth.  If  any 
course  can  be  proposed  under  which  such 
a  guarantee  of  the  solvency  of  the  states 
can  be  virtually  given,  I  should  be  happy 
to  support  it.  I  must  say,  however,  that 
the  Finance  Committee  have  looked  at  the 
matter  in  a  broad  and  federal  spirit,  and 
perhaps  in  the  right  spirit,  in  trusting  the 
Federal  Parliament  to  do  what  is  just  in 
protecting  the  interests  of  the  various 
states.  We  seem  to  be  all  agreed  without 
exception  in  this  Convention,  that  Western 
Australia  requires  some  special  treatment 
with  regard  to  finance.  It  was  not  neces- 
sary that  the  Right  Hon.  Sir  John  Forrest 
should  so  deprecate  references  to  Western 
Australia,  because  in  the  minds  of  every 
member  of  the  Convention  I  think  there 
was  one  fixed  idea,  and  that  was  that 
Western  Australia  should  be  specially 
treated.  At  the  same  time,  I  am  certainly 
grateful  to  Sir  John  Forrest  for  the  pro- 
posal that  each  of  the  states  should  re- 
ceive the  same  treatment,  and  I  do  not 
know  that  any  serious  difficulty  would 
arise  if  that  wTere  done.  I  think,  as 
before  stated,  that  wThen  we  come  to 
submit  the  matter  to  our  constituencies 
it  would  go  far  to  recommend  the  proposed 
Commonwealth  Bill  to  them  if  we  wrere 
able  to  state  that  there  were  no  financial 
difficulties  likely  to  be  encountered,  because 
the  revenues  of  the  various  states  were 
fully  protected.  As  it  is,  if  no  clause  be  in- 
troduced to  guarantee  the  state  Treasuries, 
wre  shall  have  to  ask  our  constituencies 
to  entertain  a  very  large  measure  of  belief 
in  men  whom,  at  present,  they  do  not  know. 
They  know  the  members  of  this  Convention 
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whom  they  have  elected,  but  they  do 
not  know  who  may  be  in  the  new  Fede- 
ral Parliament,  and,  therefore,  they  may 
have  some  mistrust  in  having  to  leave  the 
whole  question  to  the  Federal  Parliament 
with  the  exception  of  Western  Australia, 
which  certainly  deserves  to  be  protected 
in  this  very  important  matter.  If  any 
clause  can  be  suggested  which  will  protect 
the  Treasuries  of  the  states  in  any  degree, 
I  think  that  it  will  be  conducive  to  the 
interests  not  only  of  the  various  states 
but  of  the  Commonwealth  itself,  and  it 
would  also  involve  the  Federal  Parliament 
in  less  controversy  and  less  difficulty  at  its 
initiation  than  it  will  now  experience,  when 
it  will  practically  have  the  whole  of  the 
finances  of  the  states,  as  well  as  of  the 
Federation,  thrust  upon  it.  I  hope  the 
93rd  clause,  as  suggested  by  the  Finance 
Committee,  will  meet  with  the  approval  of 
the  Convention.  We  felt  on  each  previous 
occasion  when  finance  was  discussed  that 
we  should  largely  have  to  trust  the 
Federal  Parliament.  I  am  glad  to  see 
that  the  Finance  Committee  have  given 
voice  to  what,  I  think,  was  the  gene- 
ral opinion  of  the  Convention,  that  is, 
that  after  the  expiration  of  the  period 
during  which  we  provide  for  a  certain 
amount  of  bookkeeping  in  order  to  provide 
information  for  the  Federal  Parliament, 
the  Parliament  should  then  be  trusted, 
with  the  aid  of  the  information  which  it 
will  have  obtained,  to  do  justice  as  between 
the  various  states.  I  fully  indorse  the  clause, 
and  I  trust  that  it  will  be  approved  of  by  the 
Convention.  This  brings  under  considera- 
tion the  statistics  which  we  have  had  pre- 
sented to  us  by  the  very  able  statistician  of 
a  neighbouring  colony.  I  cannot  but  regret 
with  the  Hon.  Mr.  Henry  that  that  statis- 
tician should  have  intervened  in  this  matter, 
somewhat  to  the  prejudice  of  Tasmania. 
I  have  no  doubt  that  it  was  done  from  the 
very  best  of  motives,  and  after  consulta- 
tion with  our  own  statistician  during  the 
time  he  was  in  Sydney.  At  the  same  time, 
the  effect  of  these  statistics  cannot  but  be 
mischievous  to    Tasmania    and  injurious 


to  us  when  we  return  to  that  colony  and  try 
to  enlighten  the  public  as  to  the  effect  of 
federation.  These  statistics,  as  pointed  out 
by  many  very  able  speakers,  are  wholly  fal- 
lacious in  their  result,  as  being  based  on  data 
which  that  statistician  could  have  no  pos- 
sible knowledge  of,  and  which  is  not  in  the 
possession  of  any  member  of  the  Conven- 
tion at  the  present  time.  We  have  not 
at  present  come  to  a  decision  as  to  the 
taking  over  of  the  debts  and  the  railways  of 
the  colonies,  but  I  hope  that  when  we  come 
to  those  clauses  the  Convention  will  be 
favorable  to  their  being  taken  over  so  soon 
as  the  Federal  Parliament  may  feel  com- 
petent to  deal  with  them.  I  would  have 
preferred,  as  I  stated  at  Adelaide,  that  we 
had  made  it  a  cardinal  point  in  the  Draft 
Bill  that  the  debts  and  the  railways  should 
be  taken  over.  If  we  take  over  the  one 
we  must  take  over  the  other.  I  hold  that 
they  should  be  taken  over  by  the  Federal 
Parliament  within  a  certain  time,  but  that 
does  not  find  favour  with  the  Convention 
as  a  whole.  Therefore  I  do  not  propose, 
even  when  the  clause  is  under  considera- 
tion, to  press  my  views  in  that  respect.  But, 
at  the  same  time,  looking  at  the  matter  in 
a  practical  common-sense  way,  it  will  be 
absolutely  necessary  for  the  eventual 
smooth  working  of  the  Federation  that  the 
whole  of  the  debts  and  the  railways  should 
be  taken  over.  I  cannot  conceive  that 
any  satisfactory  working  of  the  railways 
can  be  effected  unless  they  are  under 
federal  control.  I  hope  that  if  we  give 
the  Federal  Parliament  power  to  consti- 
tute an  Inter-State  Commission,  that  com- 
mission will  be  composed  of  the  general 
managers  or  chief  commissioners  of  the 
various  railways.  They,  knowing  the 
little  tricks  of  each  other  in  regard  to 
traffic  arrangements,  will  be  able  to  frus- 
trate any  attempt  to  give  an  improper  ad- 
vantage to  one  system  of  railways  as  against 
another.  The  question  of  the  control  of 
railways  has  been  discussed  at  length  on 
previous  occasions.  No  satisfactory  answer 
has  been  given  to  the  question  of  how 
any  loss  could  be  met,  or  how  any  ordinary 
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Inter-State   Commission  could  effectually 
control    the    railways    to    the   end   that 
there  should  be  perfect  equality  of  trade. 
That  is   impossible,    unless    the    general 
control  of  the  railways  be  confided  to  the 
states,  and  presided  over  by  a  commission 
thoroughly  versed  in  all  the  peculiarities  of 
railway  management.     Clause  98  provides 
that  Parliament  may  take  over  the  whole 
or  a  portion  of  the  debts  of  the  states.     I 
hope  that   that  will  be  filtered  so  as  to 
provide  that  Parliament   shall  take  over 
the    whole    of    the    debts  of   the    states. 
Just    as    I   contend    that    no  portion    of 
the  railways  should  be    taken  over  with- 
out   the    whole    being    taken    over,     so 
also    I    think    that    no    portion    of   the 
debts  should   be  taken  over  without  the 
whole   being   taken   over.     I  do  not  say 
that  they  should  be  taken  on  the  same 
basis,  but  on  a  fair  and  equitable  basis. 
I  do  not  think  that  any  trouble  will  arise 
when  the  matter  comes  to  be  dealt  with  ; 
nor  do  I  doubt  that  before  many  years 
have  elapsed  the  Federal  Parliament  will 
exercise  the  powers  conferred  upon  it  with 
regard  to  this  matter.     The  result  will  be 
not  only  a  very  large  saving  in  interest, 
but  also  a  very  considerable  increase  in 
the  finances  of  the  Federation.     This  will 
afford   material    assistance  to    the    state 
Treasurers,  as   it   will    mean  the   return 
to  them  of  a  very  much  larger  surplus 
than  would  otherwise  be  available.     I  will 
not   trouble   the   Convention   by  dealing 
with     generalities,    but    must     say    for 
myself    and    for    those    with     whom     I 
am     working    that    we    are    thoroughly 
honest   in   our   desire   that    this    federa- 
tion   should    be     accomplished     on    the 
most     broad      and     liberal      lines     pos- 
sible,   so    that   no  one  state    or   no  one 
individual    should     have    cause    to    feel 
aggrieved.     The   Draft  Bill  has  received 
very  careful   consideration   from   all  the 
members  of  the  Convention,   and  I  feel 
confident  that  when  we  come  to  give  it  the 
final  touches  it  will   be   satisfactory  not 
only    to    ourselves    but    to    the    various 
constituencies  that  we  represen  . 

[Mr.  Grant. 


Mr.  KINGSTON  (South  Australia).— I 
join  with  previous  speakers  in  congratu- 
lating the  Finance  Committee,  not  only  on 
the  industry  and  ability  with  which  they 
have  formulated  their  proposals,  but  on 
the  lucidity  with  which  they  have  placed 
them  before  the  Convention.  Under  the 
circumstances  I  do  not  intend  to  be  long, 
but  I  would  like  to  state  shortly  how  their 
proposals  strike  me.  It  seems  to  me  that 
they  may  be  divided  into  two  classes,  one 
of  a  temporary  and  the  other  of  a  per- 
manent character.  As  to  those  which 
are  of  a  temporary  character,  affecting 
the  period  before  a  term  after  the  impo- 
sition of  uniform  customs  duties,  I  attach 
no  very  great  importance  to  them.  As 
has  been  well  put  by  other  honorable 
members,  what  are  five  or  seven  years 
in  the  life  of  a  nation  1  We  ought  to  do 
what  we  can  for  the  purpose  of  softening 
the  shock  of  the  change  to  the  provincial 
Treasurers,  and  to  the  colonies  generally. 
I  think  we  are  proposing  to  treat  our 
friends  from  Western  Australia  very  fairly, 
and  I  am  glad  that  the  Eight  Hon.  the 
Premier  of  Western  Australia  approves  of 
the  recommendations  made.  But  I  wras 
a  little  struck  with  a  suggestion  he  made, 
and  the  force  of  which  I  think  he  hardly 
appreciated  at  the  time.  It  was,  that  in 
endeavouring  to  make  the  loss  from  inter- 
colonial free-trade  uniform,  and  putting 
it  that  Western  Australia  was  not  to  lose 
more  than  any  other  colony,  we  should 
have  to  take  into  consideration  the  fact 
that  New  South  Wales  would  not  lose  any- 
thing at  all. 

Sir  John  Forrest. — I  did  not  say  that. 
It  was  an  interjection  by  some  other  hon- 
orable member. 

Mr.  KINGSTON.— I  thought  my  right 
honorable  friend  agreed  to  it.  Under  the 
circumstances  I  shall  say  nothing  more  on 
the  point.  All  that  is  desired  is  that  no 
one  colony  should  surfer  a  greater  loss  in 
proportion  than  the  others,  and,  no  doubt, 
the  proposals  of  the  Finance  Committee 
will  meet  that  case.  Then,  as  regards  the 
proposition  that  certain  statistics  should 
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be  kept,  and  a  certain  basis  of  distribution 
folloAved,  for  a  period  of  five  years  after 
adoption  of  the  uniform  Tariff,  that,  it  seems 
to  me,  simply  amounts  to  a  provision  for 
the  collection  of  statistics  for  the  future 
guidance  of  the  Commonwealth  in  doing 
what  is  fair.  I  was  a  bit  startled  by  a 
statement  made  by  my  honorable  friend 
(Mr.  Grant)  that  where  no  duties  are 
charged  it  is  impossible  to  secure  that 
accuracy  that  might  be  desired,  or  that 
would  be  necessary  to  afford  a  reliable 
index.  Where  duty  is  charged,  the  desire 
of  the  importer  is  to  undervalue  his  goods 
as  much  as  possible. 

Mr.  Walker. — That  is  so. 

Mr.  KINGSTON.— Yes,  I  think  there 
is  no  doubt  about  that ;  and  under  this 
scheme,  when  there  are  no  duties  charged, 
the  condition  of  affairs  will  be  just  the 
opposite,  because  it  will  be  to  the  benefit 
of  the  import-consuming  colony  to  make 
the  figures  appear  as  large  and  as  favor- 
able to  that  colony  as  may  be. 

Mr.  Higgins. — To  the  taxpayer  in  the 
consuming  colony  the  temptation  will  be 
to  make  them  bigger. 

Mr.  KINGSTON.— No  doubt  the  temp- 
tation, such  as  it  is,  will  be  in  the  direc- 
tion of  over-valuing,  but  I  do  not  attach 
very  great  importance  to  that  point,  be- 
cause the  regulation  of  this  matter  will  be 
in  all  cases  intrusted  to  federal  officers,  who 
will  see  that  the  interests  of  the  Common- 
wealth  are  guarded,  and  at  the  same  time 
that  the  affairs  of  the  provinces  are 
properly  adjusted.  So  much  for  the  tem- 
porary provisions.  To  the  clauses  that 
are  to  come  into  force  after  the 
expiration  of  this  period,  I  attach 
the  greatest  importance.  It  is  put  in  so 
many  words  that  the  matter  of  the  dis- 
tribution of  the  surplus  is  to  be  left  alto- 
gether to  the  discretion  of  the  Federal 
Parliament.  That  is  a  very  important 
proposal.  I  am  one  of  those  who  in  all 
things  necessary  are  prepared  to  trust  to 
the  uttermost  the  Federal  Parliament, 
but  I  have  some  little  doubt  as  to  whether 
the  amount  of  confidence  which  we  are 


asked  to  repose  in  the  Federal  Parlia- 
ment in  this  matter  is  necessary  in  the 
national  interest.  I  am  sure  of  this, 
that  it  is  altogether  against  the  pro- 
vincial interests  that  it  should  be  so 
reposed  if  it  is  not  necessary,  and  for  this 
reason:  It  makes  the  financial  condition 
of  the  provinces  absolutely  depend  on  the 
good-will  of  the  Federal  Parliament,  and 
that  means  the  good- will  of  the  Federal 
Treasurer.  It  places  the  question  of  the 
solvency  or  insolvency  of  the  states  abso- 
lutely at  the  mercy  of  the  Federal  Parlia- 
ment. 

Mr.  Walker, — The  Senate  will  protect 
the  states. 

Mr.  KINGSTON.— It  is  put  that  it  will 
require  the  consent  of  the  states.  Here 
is  a  provision  which  it  is  suggested  shall 
remain  in  operation  for  five  years.  The 
Federal  Parliament  are  given  power  to 
alter  it  afterwards,  no  doubt,  because  it  is 
thought  that  it  may  be  found  to  be  un- 
just. But  the  position  would  be  this, 
that  if  you  could  not  get  a  majority  in  the 
Federal  Parliament  this  provision  which  it 
is  contemplated  may  be  unjust  would  con- 
tinue. If  you  can  get  the  necessary  au- 
thority an  alteration  may  be  made  that 
may  be  altogether  for  the  worse.  The 
question  I  wish  to  put  for  the  considera- 
tion of  honorable  members  is  this :  Is  it 
absolutely  necessary  that  we  should  endow 
the  Federal  Parliament  in  the  way  pro- 
posed in  the  Bill  ?  The  calculations,  so  far 
as  I  have  been  able  to  follow  them,  showT 
that  under  the  customs  duties  at  present 
existing,  or  under  a  Tariff  on  lines  similar 
to  those  which  are  in  force  in  some  of  the 
colonies,  £6,000,000  will  be  at  the  dis- 
posal of  the  Federal  Parliament  and  the 
Federal  Executive.  They  will  only  want 
for  federal  purposes,  looking  at  the  matter 
in  one  way,  £1,500,000.  If  we  take 
into  account  simply  the  net  cost  of 
the  exercise  of  the  federal  powders,  they 
will  only  want  £300,000.  We  shall, 
therefore,  find  in  connexion  with  this 
Federation,  what  we  have  never  found 
before     in     any    similar     Federation,   an 
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Executive     compulsorily     endowed     with 
a   surplus   of    between    £4,000,000    and 
£5,000,000.     This  surplus,  in  the  natural 
order  of  things,  with  the  increase  of  our 
population  and  trade,   will  increase  to  a 
very  great  extent  from  time  to  time.    The 
Federal  Parliament  will  have  the  sole  power 
of  distributing  the  surplus  according  to  its 
own  will    and    pleasure   to    the    several 
states,  giving  so  much  to  one  and  denying 
it  to  others,  whilst  they  will   be  subject 
to  no  control,  not  even  the  control  of  the 
High  Court,  which  some  honorable  mem- 
bers suggest  should  be  withdrawn.    Now, 
I  would  venture  to  ask  honorable  members 
if  that  is  a  desirable  state  of  affairs  1     We 
have  heard  a  good  deal  on  the  subject  of 
surpluses.     No  doubt  it  is  a  difficult  thing 
for  provincial  Treasurers  to  conduct  pro- 
vincial affairs  at  a  time  when  they  have 
some  trouble  about  making  both  ends  meet. 
But  it  seems  to  me  that  there  is  nothing 
which   conduces   more  to  the  reverse  of 
sound  finance  and  good  government  than 
an  overflowing  Treasury.  I  think  that  when 
a  Treasurer  has  to  consider  his   ways  and 
means   most   seriously   he   exhibits   most 
discretion   in  the  expenditure  of  the  sum 
which  he  receives.     But  here  we  will  have, 
as   I   say,  a  Federal  Government  perma- 
nently endowed  with  a  revenue  of  between 
£4,000,000  and  £5,000,000  per  annum, 
which    it    does    not    want.      What    will 
be    the    result   to   the    provincial    Trea- 
surer under  such  circumstances?  I  venture 
to  predict  that,  so  far  as  the  Federal  Trea- 
sury is   concerned,  extravagance   will   en- 
sue,  and  extravagance  will    ensue  under 
such  circumstances  that,  to  some  extent,  the 
constituents  of  the  Federation  will  not  be 
affected  ;  although  to  a  certain  extent  their 
interests  are  involved  in  those  of  the  states, 
and  every  penny  which  is  wasted  will  be 
to  the  hurt  and  detriment  of  the  finances 
of  the  province. 

Mr.  Fraser. — To  the  disarrangement  of 
them,  probably. 

Mr.  KINGSTON.— To  the  disarrange- 
ment of  them  ;  and  I  think  a  good  many 
of   us  know  pretty  well  what  in   recent 
[Mr.  Kingston. 


troublous  times  a  disarrangement  of  the 
finances  of  the  province  meant. 

Mr.  McMillan. — What  is  the  alterna- 
tive ? 

Mr.  KINGSTON.— I  am  pleased  indeed 
that  my  honorable  friend  agrees  with  me 
to  the  extent  that  it  is  an  undesirable 
thing  if  there  can  be  no  satisfactory  pro- 
vision made  on  the  point.  I  deal  with 
the  question  with  considerable  diffidence, 
because  I  know  that  wiser  heads  than  my 
head,  the  best  abilities  of  men  long  skilled 
in  finance,  have  given  consideration  to 
these  questions,  and  the  proposals  we  are 
now  discussing  are  the  results  of  their  best 
deliberations.  I  am  inclined  to  think  that 
it  might  be  to  the  advantage  of  all,  and  cer- 
tainly the  result  would  be  to  afford  security 
to  the  provincial  Treasurers,  to  make  some 
provision  for  a  rateable  division  of  the 
Customs  revenue.  When  the  Federation 
only  wants,  it  may  be,  Is.  in  the  £1  of 
the  total  revenue  received  from  Customs, 
in  the  natural  order  of  things,  to  be 
permanently  endowed  with  this  much 
greater  sum  is  a  temptation  to  waste  and 
extravagance.  It  is  not  as  if  that  was 
their  sole  means  of  raising  money.  On 
them  is  conferred  the  absolute  unlimited 
means  of  raising  taxation  by  any  other 
form  or  method  which  they  think  fit  to 
adopt.  There  was  attempted  previously 
an  artificial  limit  on  the  power  of  expendi- 
ture bv  the  Federal  Government.  I  think 
that  attempt  has  been  wisely  abandoned, 
particularly  in  view  of  the  fact  that 
it  might  be  necessary  in  cases  of 
emergency  to  incur  expenditure  of  a 
character  and  an  extent  which  it  is  impos- 
sible to  foreshadow.  We  can  form  a  rough 
estimate  now  as  to  the  possible  wants  of 
the  Federation,  and,  as  regards  those  wants 
which  we  do  not  estimate,  they  will  have 
the  other  power  of  taxation.  What,  I  ask 
my  honorable  friend  (Mr.  McMillan),  will 
be  the  objection  to  endowing  them  with  a 
proportion  of  the  Customs  revenue  rather 
than  with  the  whole  of  it  1 

Mr.  McMillan. — You  fix  the  volume  of 
the  Federal  Tariff.  You  see  the  £1,500,000 
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is  fixed  to  a  certain  extent,  and,  if  you 
make  that  the  proportion  of  the  whole, 
you  absolutely  fix  the  volume  of  the 
Federal  Tariff. 

Mr.  KINGSTON.— Surely  not,  when 
they  have  other  forms  of  taxation  to  rely 
on? 

Mr.  McMillan. — They  will  never  go 
beyond  Customs ;  nobody  dreams  of  such 
a  thing. 

Mr.  KINGSTON.— Is  it  not  possible  to 
fix  a  limit  which  will,  at  the  least,  amply 
endow  them,  whilst  not  endowing  them  to 
the  extravagant  extent  proposed  in  this 
scheme  1 

Mr.  McMillan.— If  you  take £6,000,000 
as  the  possible  amount,  £1,500,000  has 
to  go  to  the  states.  If  you  make  a  pro- 
portion of  that  £6,000,000  you  fix  the 
absolute  Tariff  of  the  future  at  £6,000,000 
at  the  least,  otherwise  you  give  no  relief. 

Mr.  KINGSTON.— All  I  was  suggest- 
ing was  that  not  a  certain  specific  amount, 
but  a  third,  an  interest,  a  fraction,  should 
be  fixed  on  the  most  liberal  scale  which 
could  possibly  be  desired  for  the  wants  of 
the  Federal  Parliament,  and  which  would 
at  the  least  avoid  the  temptation  to  extra- 
vagance from  the  wealthy  endowment  which 
is  proposed  here.  On  the  other  hand,  it 
might  be  met  by  conferring  on  the  Federal 
Parliament  all  the  revenue  to  be  received 
from  certain  sources  —  say,  from  the 
customs  duties  on  spirits  and  narcotics. 

Mr.  Walker. — If  you  took  over  the 
debts  it  would  settle  the  matter. 

Mr.  KINGSTON.— I  only  make  these 
suggestions  for  the  purpose  of  inviting  the 
attention  of  honorable  members  to  some 
of  the  difficulties  which  have  struck  me. 
I  think  it  is  the  duty  of  all  honorable 
members  to  point  out,  and  that  at  the 
earliest  opportunity,  such  matters  as  occur 
to  them  as  being  likely  to  interfere  with 
their  earnest  advocacy  of  the  scheme  which 
we  hope  shortly  to  place  before  our  various 
peoples. 

Mr.  Higgins. — I  thought  that  the  giving 
over  of  the  Customs  and  Excise  revenue 
as   a   whole   had   been   settled,   and   was 
[55] 


outside  the  area  of  our  present  discus- 
sion. It  is  a  very  important  matter  ;  but 
I  understood  that  it  was  settled. 

Mr.  KINGSTON.— We  must  undoubt- 
edly give  them  the  control  of  the  Customs, 
and  we  must  undoubtedly  provide  for  a 
uniform  Tariff. 

Mr.  Higgins.— But  the  whole  of  the 
money ! 

Mr.  KINGSTON.— I  do  not  understand 
that    until   this    Bill    is    passed  through 
its    final    stage    we    have    adopted    any 
provision    which    will    exclude    the   pos- 
sibility  of   amendment,    and    I    am  sure 
that   that   position  is  recognised  by  all. 
But  put  the  Bill  in  the  shape  in  which 
you  have  it,  and  the  result  will  be  that 
there  is,  at  least  temporarily,  withdrawn 
from  the  control  of  the  provincial  Trea- 
surers one  of   the  chief   sources   of   pro- 
vincial revenue;  and  there  is  no  assurance 
given  of   a  return  which  will  enable  the 
provincial  Governments  to  cope  with  pro- 
vincial requirements  other  than  the  confi- 
dence which  we  will  naturally  have,  per- 
haps, in  the  Parliament  we  are  about  to 
create.     I  do  not  say  for  a  moment  that 
I     will    not.     be     able     to     advocate     a 
scheme  of  this  sort,  but  I  should  prefer, 
and  I   know  the   people  of   the    colonies 
would  like,  to  see  something  which  would 
render  them  less  absolutely  at  the  mercy 
of   the    Federal   Executive.     Why,  sir,   I 
could  depict,  and  every  one  who  has  had 
any  experience  of  provincial  Government 
could  depict,  the  pressure  which  will  be 
put  on  the  Federal  Government,  having 
this  amount  of  money  at  their  command, 
to  spend  it,  and  to  spend  it  lavishly,  and 
to  an   extent   which   may  not  be  for  the 
good   of   the    Commonwealth.       However 
that  may  be,  I  am  far  from  saying  that  I 
will  not  most  earnestly  advocate  this  pro- 
posal at  the  right  time.     But  I  do   trust 
that  the  difficulties  which  occur   to   me, 
and  which  no  doubt  occur  to  other  hon- 
orable members,   will   receive  every  con- 
sideration, and  that  if  some  scheme  can 
possibly  be  devised  which  will  give  the 
provincial  Governments 
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Mr.  Fraser. — What  do  you  suggest  ? 

Mr.  KINGSTON.— I  have  suggested 
all  I  can  on  the  subject  at  the  present 
moment,  I  regret  to  say.  If  some  scheme 
can  possibly  be  devised  which  will  give 
the  provincial  Treasurers  a  more  satisfac- 
tory assurance  of  no  unnecessary  interfer- 
ence with  their  finances,  I  shall  be  glad 
to  see  it  done.  My  honorable  friend  asks 
me  what  more  do  I  suggest.  I  do  not  know 
that  any  Federal  Executive  should,  for  all 
time,  be  placed  in  the  position  of  having 
the  power  to  decide  on  the  solvency  or 
insolvency  of  the  states.  Having  this 
surplus  of  four  or  five  million  pounds, 
increasing  in  the  natural  order  of 
things,  for  distribution  amongst  the 
states  at  their  own  will,  and  subject  to 
no  restriction,  I  am  almost  inclined  to 
think  that  it  would  be  better  to  provide 
that  at  some  period,  at  the  least,  a  per 
capita  distribution  should  be  insisted  on. 
As  regards  the  interval  which  should 
elapse,  it  is  difficult  to  say  what  it  should 
be ;  it  is  a  matter  of  detail.  But  there  is 
this  other  matter,  and  it  was  a  question 
which  occupied  the  attention  of  this  Con- 
vention at  considerable  length  when  we 
were  discussing  the  constitution  of  the 
Parliament.  We  were  told,  and  I  thought, 
there  were  few  instances  indeed  in  which 
there  would  be  any  clashing  of  state  in- 
terests. Keep  the  clause  in  the  shape  in 
which  you  have  it,  and  there  is  a  perpetual 
clashing  of  state  interests  on  the  subject 
of  the  distribution  of  a  very  considerable 
and  important  sum  of  money. 

Mr.  Higgins. — Not  between  large  states 
and  small  states. 

Mr.  KINGSTON.— Not  between  large 
states  and  small  states,  but  between  all 
states.  A  source  of  friction  will  be 
introduced  into  the  Commonwealth  for  all 
time. 

Mr.  McMillan. — It  is  not  impossible 
that  the  Federal  Parliament  may  solve  it. 

Mr.  KINGSTON.— It  is  impossible  that 
the  Federal  Parliament  may  solve  it  be- 
yond the  possibility  of  alteration.  Any 
Bill  that  they  pass  will  be  subject  to 
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alteration,  but  place  it  in  this  Constitu- 
tion, and  there  is  not  this  continual  source 
of  friction. 

Mr.  Fraser. — But  the  amount  to  be 
returned  should  not  be  difficult  to  arrive 
at  at  any  future  time. 

Mr.  KINGSTON.— There  are  two  diffi- 
culties. There  is  the  difficulty,  first,  of 
the  amount  to  be  returned. 

Mr.  Fraser. — Approximately. 

Mr.  KINGSTON.  —  No,  absolutely. 
It  will  depend  on  how  much  the 
Federal  Treasurer,  with  the  approval  of 
Parliament,  chooses  to  spend.  And  there 
is  the  other  and  still  greater  difficulty  of 
the  parties  to  whom  it  is  to  be  returned, 
and  the  proportions  which  each  shall 
receive.  Referring  to  the  interjection  of 
my  honorable  friend  (Mr.  McMillan),  it 
may  be  that  the  Federal  Parliament  will 
solve  it  for  a  period  by  an  Appropriation 
Bill  of  an  almost  permanent  character. 
Then  the  evil  will  be  less,  but  it  seems 
to  me  that,  in  view  of  the  power 
which  the  distribution  of  this  money  will 
confer  on  the  Government  of  the  day,  it 
is  highly  probable  that  it  will  not  be 
appropriated  for  a  period,  but  may  be 
made  the  subject  of  an  annual  appropria- 
tion. 

Mr.  Fraser. — And  patronage. 

Mr.  KINGSTON.— And  patronage,  con- 
test, difficulty,  and  bitterness. 

Mr.  Fraser. — That  is  the  danger. 

Mr.  KINGSTON.— All  which  things, 
it  seems  to  me,  we  should  do  our  best  to 
avoid  in  laying  the  foundation  of  a  Fede- 
ral Constitution,  and  it  is  for  this  reason 
that  I  have  thought  it  my  duty  to  draw 
attention  to  the  matter. 

Mr.  HIGGINS  (Victoria).— Important 
as  is  this  subject,  I  think  it  will  be  gene- 
rally admittted  that  our  solution  of  the 
problem  will  not  affect  any  large  mass 
vote  in  favour  of  or  against  federation. 
But  there  is  no  doubt  that  it  is  the  duty 
of  us  all  to  try  to  come  to  some  solution. 
I  have  felt  throughout  that,  although  I 
had  given  a  great  deal  of  time  to  the  con- 
sideration of  this  question,  it  was  a  matter 
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which,  more  than  any  other,  depended 
on  expert  skill  and  the  experience  of  re- 
sponsible Ministers,  especially  Treasurers. 
Most  of  our  Premiers  are  Treasurers, 
and  I  felt  that  this  was,  of  all  the 
subjects  in  the  Bill,  the  one  on  which  we, 
who  are  not  experts,  ought  to  be  guided 
by  those  who  had  the  responsibilities 
of  Treasurership,  either  now  or  in  past 
times.  But  it  comes  to  this,  then,  that 
this  new  solution  is  put  before  us,  and 
this  solution  may  be  described  shortly  as 
putting  the  solution  of  the  problem  upon 
other  people.  We  shunt  the  solution  on 
to  another  body  after  five  years,  and,  no 
doubt,  after  having  got  certain  statis- 
tics. Well,  sir,  I  do  not  object  to  that,  if 
we  can  get  a  reasonable  and  workable 
scheme  in  the  Constitution,  but  if  I  were 
disposed  to  be  satirical,  I  might  refer  to 
Mr.  Micawber's  way  of  settling  difficulties. 
When  one  bill  became  due  Mr.  Micawber 
handed  in  another  bill,  and  said — "  Thank 
God,  that's  settled,"  and  waited  till  the 
time  it,  in  turn,  became  due.  But  there 
is  no  doubt  that,  in  the  meantime, 
in  order  to  meet  a  certain  timidity 
on  the  part  of  politicians  in  New  South 
Wales,  there  is  to  be  a  system  of  book- 
keeping as  to  the  degree  of  consumption 
in  New  South  Wales  and  elsewhere.  And, 
as  to  that  system  of  bookkeeping,  I  said 
in  Sydney,  and  I  say  now,  it  is  the  only 
way,  if  you  are  to  concede  to  the  timidity 
of  the  politicians  of  New  South  Wales,  in 
which  we  can  possibly  get  to  some  figures 
on  which  we  can  work.  But  there  is  no 
doubt  that  all  the  colonies,  in  this  finan- 
cial matter,  are  taking  a  big  leap  in  the 
dark.  We  are  trusting  a  great  deal  to  the 
Federal  Parliament.  I  felt  the  force,  the 
immense  force,  of  what  the  Premier  of 
South  Australia  has  just  said,  that,  for  the 
states  to  leave  to  the  Federal  Treasurer  the 
question  of  whether  they  are  to  be  solvent 
or  not  is  a  very  great  trust.  Mr.  Henry  has 
faced  the  position  in  his  masterful  speech 
yesterday.  He  says  he  is  perfectly  willing 
to  leave  that  matter  to  the  working  out  of 
our  system  of  government.     He  says  that 


the  representatives  from  the  different 
states  will  be  pinned  down  at  the 
hustings  to  pledge  themselves  to  see 
there  is  enough  money  raised,  by  means  of 
customs  duties  and  otherwise,  to  enable 
the  Federal  Treasurer  to  return  the 
necessary  means  to  the  several  states,  and 
also  that  the  representatives  from  the 
different  states  will  be  pledged  at  the 
hustings  to  pin  down  the  Federal  Govern- 
ment to  a  reasonable  economy.  There 
is  great  force  in  that,  but  still  the 
honorable  member  will  admit  that  this 
is  a  big  leap  in  the  dark.  I  do  not  know 
that  anybody  has  put  this  matter  in  the 
way  in  which  it  appears  to  me;  but  I 
venture  to  submit  that  the  difficulties  of 
our  financial  scheme  are  owing  principally 
to  the  unprecedented  borrowing  of  our 
Australian  colonies.  There  is  no  country  in 
the  world  that  has  borrowed  so  much 

Mr.  Kingston. — And  spent  it  so  well. 

Mr.  HIGGINS. — There  is  no  country  in 
the  world  that  has  spent  so  much  upon 
public  works;  but  our  borrowing  is  un- 
precedented in  the  world.  That  unprece- 
dented borrowing  causes  us  to  have  a  large 
interest  bill,  and  therefore  the  states  feel 
that  they  must  have  a  large  amount 
guaranteed  to  them  to  meet  that  large 
interest  bill.  As  I  have  read  the  statistics, 
we  are  che  largest  borrowers  in  the  world. 

Mr.  Henry. — But  compare  us  with 
countries  that  have  constructed  railways 
as  largely  as  these  colonies. 

Mr.  HIGGINS.— I  do  not  know  of  any 
other  countries  that  have  constructed 
railways  as  largely  as  these  colonies.  I 
know  that  the  Canadian  Government  have 
been  enterprising,  and  have  constructed 
many  public  works. 

Mr.  Fraser. — But  not  railways. 

Mr.  HIGGINS.— The  Canadian  Govern- 
ment has  the  Canadian-Pacific  Railway. 

Mr.  Fraser. — Oh  no,  they  have  not. 

Mr.  HIGGINS.— Mr.  Grant  has  been 
there,  and  he  helped,  I  believe,  in  the  con- 
struction of  Government  lines.  At  all 
events,  he  knows  that  the  Canadian  Govern- 
ment has  built  railways.     I  am  not  finding 
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fault  with  the  system.  It  is  not  for  me 
to  find  fault  with  the  system  which  has 
been  in  force,  but  I  say  that  the  Canadian 
Dominion  had,  a  year  or  two  ago,  a 
debt  of  only  £12  per  head  of  the  popu- 
lation, and  here  in  the  Australian  colonies 
our  average  debt  is  between  £60  and  £70 
per  head.  Now,  I  am  comparing  two 
states  which  are  almost  on  the  same  level. 
Mr.  Henry. — Is  the  comparison  fair  ? 
Mr.  HIGGINS.— It  is  the  fairest  I 
know  of.  I  admit  it  would  not  be  fair  to 
compare  us  with  the  states  of  America, 
where  all  the  railways  are  built  by  private 
enterprise,  so  I  go  for  a  comparison  to  a 
British  colony,  which  is  progressive,  and 
which  must  borrow  in  order  to  extend 
settlement. 

Mr.  Glynn. — Nine-tenths  of  the  Cana- 
dian Pacific  Railway  was  built  on  the 
system  of  land  grants,  and  not  by  the 
Canadian  Government. 

Mr.  HIGGINS.— Well,  I  may  be  getting 
a  little  off  the  track.     I  only  say  that  our 
financial  difficulty  is  principally  owing  to 
the  heavy  interest  bill  we  have  to  pay, 
and  that  heavy  interest  bill  is  owing  to 
our  unprecedented  borrowing  in  the  past. 
And,  with  regard  to   our   unprecedented 
borrowing,     I    must    say    that    a    great 
deal    of    what    we    call    the    consuming 
power    of    the     persons     in    the     states 
of    this     Commonwealth     depends    upon 
the  borrowing  of  those   states.     I  might 
remind  honorable  members  that  in  1889, 
which   was   one   of   our  boom  years,    or, 
at  least,  a  year  in  which  we  still  felt  the 
effect  of  the  boom,  and  when  we,  in  Vic- 
toria,   were   borrowing    very   largely,    we 
imported  £24,000,000,  and  exported  only 
£12,000,000,  worth  of  goods  and  produce. 
Well,  it  is  a  mere  question  of  how  much 
you  borrow,   as  Mr.   Henry  pointed  out, 
which  determines  what   your   consuming 
power  is.     It  is  in  that  light  that  I  want 
to    enforce    this    point.     I    say   it   is   a 
dangerous  thing  to  return  the  surplus  to 
the  states,  at  all  events,  for  any  long  time, 
on  the  basis  of  their  consuming   power. 
You     will    find    the    operation    of    that 
[Mr.  Higgins. 


system    is   to    put   a   premium    on  bor- 
rowing— because     all    these    states    will 
feel   "  the  more  we  borrow  and  the  more 
population  we  attract,  the  more  consump- 
tion there  will  be,  and  the  more  money  we 
will  get  back  from  the  federal  revenue."  I 
am  convinced,  as  far  as  my  research  has  gone 
on  this  subject,  that  the  only  true  federal 
system  is  a  per  capita  distribution ;  and 
what  I  want  to  see  inserted  in  this  Bill  is 
an  amendment  of    the    very   last  clause 
that  appears  in  the  Finance  Committee's 
report.     I   want   to   find  an   amendment 
which  will  put  in  the  Constitution  a  pro- 
vision that  after  five  years  there  shall  be  a 
per  capita   distribution.     If  there  is   one 
fact    clear     throughout     the    Australian 
colonies     it    is    this :    That    the    people 
in  the  various  colonies  are  very  similar  in 
their   habits   of   life,    in   their   modes   of 
eating,  drinking,  and  clothing — their  man- 
ner of  living — and  if  you  take  the  agricul- 
tural and  the  mining  communities,    you 
will  find  that  they  spend,  throughout  the 
colonies,  very  much  the  same.     And  I  say 
this,  that  just  as  you  refuse  to  draw  the 
line  between  Broken  Hill  and  Berrigan  in 
New  South  Wales,  or  between  Gippsland 
and  Bendigo  in  Victoria,  with  regard  to 
the  expending  power  of  the  people,  so  you 
ought  to  refuse  to  draw  the  line  between 
the    comparative    consumption    in     Tas- 
mania and  the  comparative  consumption 
in  New   South    Wales.      Now,  I  take   it 
that,  for  this  purpose,  we  may  regard  the 
members  of  the  Convention  as  ignoring, 
with  all  respect,  not  the  figures  but  the 
conclusions  of  Mr.  Coghlan  on  this  matter. 
I  do  not  know  of  any  more  complete  pul- 
verizing of  Mr.  Coghlan 's  arguments  than 
has   been   given,  not   only  by  the   Hon. 
Mr.  Pulsford  of  New  South  Wales,  but  by 
Mr.  Henry  yesterday  in  this  Convention. 
I  take  it  that  Mr.  Coghlan  bases  his  con- 
clusions  upon   assumptions   which   never 
have  been  and  never  can  be  proved,   and 
he  has  not  taken  into  account  a  number 
of  conditions  which  may   vary  from  time 
to  time.     Mr.   Henry  pointed  out  yester- 
day— and  I  was  very  much  struck  by  his 
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remarks,  because  I  was  not  aware  of  the 
circumstance  before — that  within  the  last 
nine  years  New  South  Wales  has  borrowed 
twice  as  much  as  Victoria.  Of  course 
while  this  borrowing  goes  on  her  consump- 
tion must  be  larger  than  that  of  Victoria. 
I  think  that  Mr.  Henry  struck  the  right 
note  when  he  said — 

Are  we  to  be  a  Federated  Australia  or  not  in 
this  matter  of  accounts?  This  proposal  that, 
because  one  section  of  the  community  contri- 
butes a  little  more  than  another,  we  are  to  have 
this  system  of  bookkeeping  inflicted  upon  us  for 
a  lengthened  period  is  so  foreign  to  the  true 
federal  spirit  that  I  cannot  help  protesting 
against  it  with  all  my  power.  If  our  object  in 
this  bookkeeping  is  to  avoid  inequalities  in  this 
matter,  what  does  it  involve? 

If  bookkeeping  is  a  proper  system  to  em- 
ploy for  five  years,  why  should  it  not  be 
continued  for  ever,  unless  it  is  intended 
merely  to  obtain  statistics  for  the  purpose 
of  re-assuring  New  South  Wales? 

Mr.  Walker. — That  is  exactly  wiiat  it 
is  intended  to  do. 

Mr.  HIGGINS. — Mr.  Henry  continues: — 

It  involves  bookkeeping  for  ever,  while  we 
are  a  Federation,  because  I  hold  that  we  shall 
be  constantly  exposed  to  these  inequalities ; 
there  is  a  recurring  risk  for  all  time. 

I  should  be  glad  if  that  federal  spirit 
could  be  shown  in  otber  parts  of  the 
Constitution,  so  that  we  might  oblite- 
rate the  boundaries  between  the  colonies 
for  other  purposes  as  well.  We  are 
getting  nearer  and  nearer  to  that  stage, 
and  perhaps  ultimately  we  may  reach 
it.  There  is  a  danger  with  regard  to 
this  proposal  to  make  the  five  years'  dis- 
tribution according  to  consumption  to 
which  I  would  like  to  draw  attention. 
Supposing  any  one  colony  finds  that  by 
some  accident  she  is  gaining  money  by  the 
arrangement,  it  will  be  hard  to  get  her  to 
consent  to  a  change. 

Sir  Philip  Fysh. — But  that  would  be 
impossible. 

Mr.  HIGGINS.— If  you  allow  the  bone 
to  get  into  the  dog's  mouth  it  is  very  hard 
to  get  it  out  again. 


Sir  Philip  Fysh. — We  are  not  going  to 
let  any  colony  get  more  than  it  collects. 

Mr.  Holder. — Accounts  give  no  advan 
tage  to  any  one. 

Mr.  HIGGINS.— If  the  people  of  a 
colony  feel  that  they  are  losing  less  under 
the  account  system  than  they  might  lose 
otherwise  they  will  object  to  a  change.  I 
do  not  oppose  the  system,  but  I  see  that 
there  are  dangers  connected  with  it. 
In  this  connexion,  I  would  ask,  if  the 
representatives  of  New  South  Wales  insist, 
in  virtue  of  Mr.  Coghlan's  assumptions, 
that  there  should  be  some  modification  of 
the  scheme  to  secure  their  protection, 
ought  they  not  also  to  pay  attention  to 
his  assumptions  in  regard  to  another 
matter1?  According  to  Mr.  Coghlan,  if 
the  system  of  distribution  according  to 
consumption  is  carried  out,  Victoria  and 
Tasmania  will  go  insolvent ;  but  no  pre- 
caution is  taken  against  that  contingency. 
The  scheme  makes  provision  against  pos- 
sible loss  by  Western  Australia,  at  present 
the  wealthiest  colony  in  the  group,  but 
does  nothing  to  prevent  what,  if  the  con- 
clusions of  Mr.  Coghlan  are  correct,  will 
follow  its  adoption — the  absolute  financial 
ruin  of  Victoria  and  Tasmania. 

Mr.  Symon. — What  would  you  suggest  ? 

Mr.  HIGGINS.— I  do  not  accept  Mr. 
Coghlan's  conclusions,  but  I  regret  that 
they  have  been  given  effect  to  in  regard  to 
the  five  years'  bookkeeping. 

Mr.  Holder. — Not  at  all.  We  have 
done  the  very  thing  that  he  said  was  use 
less. 

Mr.  HIGGINS.— Do  I  understand  that 
the  honorable  member  thinks  that,  apart 
from  Mr.  Coghlan's  figures,  New  South 
Wales  would  suffer  an  annual  loss  if  there 
were  a  distribution  per  capita  ? 

Mr.  Holder. — For  a  short  time.  How 
long  I  cannot  tell. 

Mr.  HIGGINS.— I  admit  that  for  the 
first  twelve  months  a  little  more  might  be 
paid  by  New  South  Wales  than  in  after 
years. 

Sir  Philip  Fysh. — The  bookkeeping 
system  dates  back  to   1891,  which  is  long 
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prior  to  the  appearance  of   Mr.  Coghlan's 
figures. 

Mr.  HIGGINS.— The  system  provided 
for  in  the  1891  Bill  has  been  given  the 
go-by.  The  idea  in  1891  was  that  the 
expenditure  of  the  Commonwealth  should 
be  charged  to  the  federal  states  in 
proportion  to  their  population,  not  accord- 
ing to  the  amount  expended  in  each 
state.  That  made  a  vast  difference, 
but  now  they  say  if  you  so  far 
federalize  the  revenue  as  to  distribute 
it  per  capita,  we  shall  be  willing  to 
have  the  expenditure  charged  per  capita. 
The  provision  in  the  1891  Bill  em- 
bodied the  monstrous  proposal  that  un- 
til a  change  in  the  Constitution  was 
made  the  expenditure  should  be  charged 
according  to  population,  although  the 
revenue  was  distributable  according  to 
collection.  The  bookkeeping  system  now 
proposed  is  to  be  enforced  for  five 
years,  with  the  possibility  of  continua- 
tion afterwards.  The  bookkeeping  pro- 
vided for  in  the  1891  Bill  was  part  of  the 
Constitution,  and  incidental  to  it  the  ex- 
penditure of  the  Commonwealth  was  to  be 
charged  to  the  states  in  proportion  to 
population,  although  the  revenue  was  to 
be  distributed  according  to  the  amount 
collected.  The  idea  now  is  not  to  feder- 
alize the  revenue  and  expenditure  until 
at  least  five  years  have  passed,  and  then  to 
leave  the  matter  to  the  Federal  Parlia- 
ment. But,  having  regard  to  the  almost 
universal  opinion  that  the  condition  of 
the  people  of  Australia  is  similar 
everywhere  taken  upon  the  whole, 
although  a  mining  population  consumes 
much,  and  an  agricultural  population 
little,  I  think  that  the  distribution 
per  capita  is  the  ultimate  solution  of 
our  difficulty.  The  argument  of  the 
Premier  of  South  Australia  that  you 
should  put  such  a  provision  in  the  Con- 
stitution as  would  prevent  the  possibility 
of  a  fight  at  the  end  of  five  years,  or  from 
year  to  year  thereafter,  has  a  great  deal 
of  force. 

Mr.   Holder. — If  you  adopted  such  a 
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provision  you  might  fix  an  absolute  injus- 
tice in  the  Constitution. 

Mr.  HIGGINS.— If  we  found  that  an 
absolute  injustice  had  been  implanted  in 
the  Constitution,  the  Constitution  could 
be  amended.  At  the  present  time,  how- 
ever, it  is  recognised  that  a  distribution 
per  capita  will  give  justice. 

Mr.  McMillan. — Suppose  the  provision 
were  found  to  be  absolutely  unjust,  but  to 
work  favorably  so  far  as  some  of  the 
colonies  were  concerned,  what  a  fight  there 
would  be  against  any  change. 

Mr.  HIGGINS.— Well,  but  the  honor- 
able member  hardly  realizes  that  there 
is  a  certain  fact  the  other  way.  Sup- 
pose the  five  years  were  ending,  what 
would  happen  1  If  the  per  capita  were 
fair,  no  doubt  there  would  be  a  strong 
argument  in  favour  of  having  it,  but 
I  am  told  that  if  there  is  anything  un- 
fair about  it  there  will  be  no  means  of 
rectifying  it.  I  say  that  we  should  act 
according  to  our  present  lights,  and  assure 
the  states  that  in  entering  the  Federa- 
tion there  will  be  no  distinction  made 
between  those  states  which  consume 
much  and  those  which  consume  little. 
At  present  it  seems  to  me  that  there 
is  a  distinct  premium  on  over-borrowing 
in  this  Constitution.  To  pass  on  to  the 
question  of  Western  Australia,  as  Sir  John 
Forrest  has  said,  it  is  admitted  universally 
that  that  colony  must  be  dealt  with 
separately;  but  I  shall  strongly  advocate 
(and  vote  accordingly  if  I  have  the  oppor- 
tunity) the  same  principle  being  adopted 
with  regard  to  the  other  states.  It  will 
be  easy  to  ascertain  the  proportionate  net 
loss  on  the  same  system  for  all  the  states, 
and  having  ascertained  the  average,  we 
could  pay  back  to  each  state  whatever 
the  difference  was  between   the   average 

o 

and  the  excess  loss.  Apart  from  Mr. 
Coghlan's  figures  altogether,  it  appears 
to  me  to  be  obvious  that  Tasmania 
cannot  enter  the  Federation  unless  some- 
thing of  that  sort  be  clone.  Are  we  to 
exclude    Tasmania  from  the    Federation  % 
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What  is  sauce  for  the  goose  is  sauce 
for  the  gander — although  I  do  not  mean 
to  say  that  Western  Australia  is  a  goose 
or  that  Tasmania  is  a  gander ;  but  I 
cannot  see  why  there  should  not  be  the 
same  measure  meted  out  to  Tasmania  as 
to  Western  Australia.  Western  Australia 
is  at  present  the  most  prosperous  of  all 
the  colonies. 

Mr.  Holder. — The  difference  is  based 
on  a  different  reason. 

Mr.  McMillan.  —  On  the  Scriptural 
principle — "To  him  that  hath  shall  be 
given." 

Mr.  HIGGINS. — I  am  afraid  that  that 
principle  has  operated  too  much  in  this 
Convention,  as  well  as  elsewhere.  But  it 
will  appear  an  anomaly  to  the  Tasmanian 
people  that  even  if,  by  virtue  of  the  opera- 
tion of  this  new  Tariff,  they  lose  more  in 
proportion  than  is  lost  by  the  people  of 
Victoria  or  of  South  Australia  they  are  to 
have  no  compensation,  although  the  people 
of  Western  Australia  are  to  have  full  com- 
pensation. I  admit  that  there  are  extra 
reasons  in  the  case  of  Western  Australia, 
which  Mr.  Holder  has  referred  to. 

Mr.  Holder. — Not  extra  reasons  ;  there 
are  other  reasons. 

Mr.  HIGGINS.— -There  is  a  point  as  to 
this  distribution  which  struck  me  when 
Mr.  Reid  was  explaining  the  new  amend- 
ment with  regard  to  the  proportion  of  net 
loss.  I  will  submit  that,  in  ascertaining 
the  net  loss,  it  should  be  the  proportion  of 
net  loss  of  all  the  states  that  lose  that 
should  be  taken  into  consideration.  Other- 
wise, we  may  be  saddling  the  Common- 
wealth with  very  great  payments  indeed. 
I  think  that  an  amendment  should  be 
moved  to  say  that  we  shall  take  the 
average  upon  all  the  states  that  lose. 

Mr.  Walker. — I  think  that  is  provided 
for. 

Mr.  HIGGINS.— The  clause  says  "the 
proportionate  net  loss,  if  any."  That 
does  not  refer  to  the  net  loss  in  each  case. 

Mr.  Reid. — There  is  no  provision  where 
there  is  a  gain.  The  clause  can  be  made 
clearer  if  necessary. 


Mr.  HIGGINS.— I  shall  refer  again  to 
that  point  when  the  clause  is  reached. 
There  is  also  a  point  which  occurred  to 
me  that  I  see  that  Mr  Symon  has  put.  It 
is  with  regard  to  the  last  of  the  new 
clauses.  I  think  that  if  that  clause  be 
retained  in  its  present  form  it  will  lead  to 
a  great  deal  of  difficulty  and  acrimonious 
legal  discussion.  I  take  it  that  if  you  are 
going  to  leave  it  to  the  Federal  Parliament 
to  settle  the  mode  in  which  the  distribu- 
tion of  the  surplus  shall  be  made,  you 
should  leave  it  to  the  Parliament  abso- 
lutely, and  should  not  insert  the  words 
"on  such  basis  as  shall  be  fair  to  the 
several  states." 

Mr.  Walker. — Would  you  suggest  a 
sliding  scale? 

Mr.  HIGGINS.— No.  I  say  that  if 
you  leave  these  words  in — and  I  speak  as 
a  lawyer — I  can  easily  conceive  of  a  dis- 
tribution of  the  surplus  which  will  be 
fair,  having  regard  to  all  the  circum- 
stances, but  which  will  not  be  absolutely 
proportionate  or  absolutely  equal,  and  I 
can  conceive  that  if  the  surplus  were 
not  so  distributed,  perhaps  some  state 
might  be  brought  to  financial  ruin ;  but 
a  man  of  another  state  might  say 
that  the  distribution  was  not  consti- 
tutional, and  not  in  accordance  with 
the  words  used  here :  "as  shall  be  fair 
to  the  several  states."  It  was  owing  to 
similar  words  in  the  Constitution  of  the 
United  States  of  America,  that  the  in- 
come tax  was  stopped.  Inasmuch  as  the 
Constitution  said  that  any  direct  taxation 
imposed  should  be  in  proportion  to  the  num- 
ber of  inhabitants  of  a  state,  it  was  held 
that  the  income  tax,  which  had  gradua- 
tions and  exemptions  in  connexion  with  it, 
was  not  a  fair  tax.  If  you  are  to  trust 
the  Federal  Parliament,  you  ought  not  to 
put  it  in  the  power  of  any  particular  per- 
son to  impeach  an  appropriation  by  virtue 
of  these  words  being  in  the  Constitution. 
With  regard  to  bounties — and  this  is  the 
last  matter  to  which  I  intend  to  refer — 
it  was  at  my  instance  that  the  excep- 
tions   as     to    bounties    for    mining    for 
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gold  and  silver  or  other  metals  was 
inserted  in  Adelaide.  I  think  that 
there  is  a  great  deal  of  force  in 
what  Sir  George  Turner  said  on  this 
particular  point.  You  ought  not  to  pre- 
vent a  state  from  giving  bounties,  pro- 
viding those  bounties  are  not  so  adjusted 
as  to  prevent  the  operation  of  intercolonial 
free-trade.  There  should  be  a  power,  as 
there  will  be  a  number  of  new  special 
industries  arising,  for  a  state,  if  it  think 
fit,  to  give  a  bounty  to  a  new  industry, 
so  far  as  that  bounty  will  not  interfere 
with  intercolonial  free-trade. 

Mr.    Henry. — Who    is    to    determine 
that? 

Mr.  HIGGINS.— I  should  do  what 
Sir  George  Turner  has  suggested, 
that  is,  allow  the  different  states 
to  give  what  bounties  they  like,  sub- 
ject to  such  regulations  and  restrictions 
as  the  Federal  Parliament  may  make. 
I  grant  this,  that,  prima  facie,  every 
bounty  should  be  good ;  but,  if  it  infringed 
the  regulation  made  by  the  Federal  Parlia- 
ment for  the  purpose  of  securing  inter- 
colonial free-trade,  or  if  it  were  proved 
even  to  be  devised  for  the  purpose  of  inter- 
fering with  intercolonial  free-trade,  then 
that  bounty  should  be  void.  I  take  it 
that  could  be  done.  It  would  hit 
almost  exactly  the  line  I  took  with 
regard  to  the  rivers,  which  was,  that 
you  ought  to  allow  the  states  to  irri- 
gate, to  conserve,  and  to  do  everything 
else  they  liked  up  to  a  certain  point, 
but  that  the  Federal  Parliament  could 
then  interfere  and  say  — "  You  shall 
not  go  beyond  this  line;  you  shall 
not  conserve  and  irrigate  so  as  to 
interfere  with  other  rights."  I  should 
have  been  very  glad  indeed  if  the 
same  principle  had  been  applied  to  the 
rivers  as  is  now  proposed  to  be  applied 
to  bounties.  I  understood  the  leader  of 
the  Convention  to  invite  all  honorable 
members  to  speak  to  this  question,  inas- 
much as  the  financial  clauses  hang  so 
much  together  that  he  wants  to  know 
what  sort  of  scheme  to  push  through  as 
[Mr.  Higgins. 


a  whole.  He  wants  to  see  whai  are  the 
general  sentiments.  I  have,  therefore, 
as  far  as  in  me  lies,  tried  to  meet  the 
honorable  member's  intention.  I  feel 
strongly,  and  the  more  I  think  of  it, 
the  more  strongly  I  feel,  that  we 
should  try  to  establish  a  per  capita 
basis  of  distribution  at  the  end  of  live 
years.  I  say  then,  with  regard  to  this 
financial  question,  that,  although  this  is  a 
difficult  and  important  matter,  I  do  not 
think  that  there  is  any  great  mass  of 
voters  who  will  say  "Yes"  or  "No"  to 
federation  by  virtue  of  any  scheme  which 
we  may  adopt.  I  feel  sure  that  of  all 
parts  of  the  Bill  this  part  is  the  one  which 
can  best  be  left  to  experts,  who  have  the 
responsibility  of  the  administration  of  the 
finances  of  their  own  colonies. 

Mr.  DOBSON  (Tasmania).— I  think  the 
Finance  Committee  have  given  us  such  a 
fair  and  practical  scheme  that,  with  a  few 
modifications,  it  will  find  its  way  into 
the  Constitution.  I  only  rise  to  say 
a  few  words  about  the  different  aspects 
which  are  presented  to  us.  First,  a 
national  or  federal  aspect,  and  secondly, 
the  aspect  as  it  affects  my  own  colony.  I 
take  it  that  if  there  is  one  subject  more 
than  another  in  which  we  delegates  are 
supposed  to  look  after  the  interests  of  our 
colonies  it  is  in  the  terms  of  the  bargain 
with  reference  to  finance,  on  which  we 
are  asked  to  enter  into  this  federal 
partnership.  As  to  the  federal  aspect  of 
the  matter,  I  agree  with  every  word 
that  the  honorable  member  (Mr.  Hig- 
gins) has  just  said  as  to  the  unwisdom 
of  leaving  this  important  matter  of  the 
starting  of  our  finance  for  all  time  to 
come  to  the  Federal  Parliament.  I  think, 
as  that  honorable  gentleman  has  said,  that 
we  should  put  in  this  Bill  a  limit  after 
the  five  years'  bookkeeping  is  over.  We 
should  put  into  the  Constitution  another 
five  years  or  another  three  years,  in  which 
you  would  give  the  Parliament  full  play, 
but  at  the  end  of  that  time  we  should 
become  one  people  not  only  in  name,  but 
in  interest  and  purse.     We  should  then 
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do  away  with  self-interest,  and  the  race  be- 
tween state  and  state  for  the  premier  posi- 
tion. If  yon  do  not  put  that  in  yonr  Federal 
Constitution — and  it  seems  to  me  this  has 
not  been  pointed  out  by  any  other  honor- 
able member,  although  the  Hon.  Mr. 
Kingston  has  gone  to  some  extent  in  that 
direction — no  one  can  foresee  the  perplexi- 
ties, the  confusions,  and  the  animosities 
into  which  we  shall  be  plunged  by  asking 
the  Federal  Parliament  to  do  for  us  what 
we  appear  not  to  have  the  courage  to  do 
ourselves. 

Mr.  Holder. — They  will  have  the  infor- 
mation, while  we  have  not. 

Mr.  DOBSON.—  I  aimit  that  is  a  most 
powerful  argument,  and  if  you  were  talk- 
ing to  another  Convention,  or  to  men  with 
judicial  minds,  who  woidd  take  into  con- 
sideration not  only  what  was  fair  to  each 
state  but  what  was  in  the  interests  of 
Federated  Australia,  putting  state  interests 
on  one  side  altogether,  I  would  agree  with 
the  honorable  member.  But  I  ask  myself, 
who  will  be  the  men  who  will  compose  the 
Federal  Parliament  1  They  will  be  exactly 
the  same  class  of  politicians  as  we  have 
in  our  states  Parliaments. 

Mr.  Holder. — And  therefore  you  mis- 
trust them. 

Mr.  DOBSON. — I  am  not  going  to  trust 
them  in  this  matter,  and  I  will  give  my 
reasons.  Whatever  the  Constitution  may 
be— conservative,  democratic,  or  radical — 
I  shall  be  loyal  to  my  fellow  workers,  and 
go  back  to  my  own  colony  and  speak 
whenever  I  am  required  or  asked  to  do  so, 
in  order  to  urge  the  electors  to  adopt  the 
Constitution.  Now,  putting  all  questions 
of  conservatism  or  liberalism  aside,  I  shall 
be  obliged  to  say — Here  is  Tasmania,  with 
its  smaller  purse  than  the  larger  colonies, 
and  it  cannot  afford  to  enter  the  Federa- 
tion. My  poverty  and  not  my  will  may 
compel  me  to  say — "  For  a  time  we  must 
stand  out."  I  now  come  back  to  the 
question  I  have  already  asked — Who  will 
be  the  men  composing  the  Federal  Par- 
liament %     You   will  have  the  enlightened 


politician,  the  representative  in  every  sense 
of  the  word,  who  would  never  consent  to 
become  the  delegate  of  any  constituency. 
Then  you   will  have  your  politician  who 
goes  in   as  the  mere  delegate   of  a  con- 
stituency.     You  will  have  the  politician 
who    desires    to    be     a    national    repre- 
sentative,   but    in    a    rash    moment    on 
the  hustings   he  will  give  one   pledge — 
and  probably  the  one  pledge  will  be  on 
this  financial  question — which  he   ought 
not  to  give.     You  will  have  other  men  who 
are   always  trying  to  catch  the  popular 
breeze  and  to  dodge  the  unpopular  breeze, 
who  wish  to  find  out  before  they  vote  how 
their  constituents  want  them  to  vote — and 
that  is  a  very  important  aspect  of  a  poli- 
tician's life.     You  will  also  have  the  poli- 
tician who  has  once   been  lashed  by  the 
press,  and  who  does  not  wish  to  be  whipped 
again.     He   will  wait  to  see  how  the  cat 
jumps  before  he  votes.     Let  me  say  at 
once  that  I  am  not  prepared  to  trust  the 
Federal  Parliament  on  a  question  of  that 
sort  as  implicitly  as  I  would  trust  it  to  do 
what  is  fair  and  right  in  matters  of  general 
legislation.     Let  me  give  an  illustration 
of  what  I  mean  :    Five  men  are  entering 
into  a  partnership;  they  put  in  a  certain 
amount   of  capital,  and  they  arrange  how 
they  are  going  to  draw  out  the  profits  for 
five  years.     At  the  end  of  five  years  they 
are   going   to   leave  it  to  a  new  adjust- 
ment. 

Mr.  Holder. — They  are  going  to  adjust 
it  according  to  their  better  knowledge. 

Mr.  DOBSON.— At  the  end  of  the  five 
years'  term  one  will  say — "I  have  brought 
all  the  best  clients";  another  man  will 
say — "  I  got  you  that  magnificent  piece 
of  business " ;  a  third  man  will  say — 
"I  did  the  block,  and  kept  up  the  good 
name  of  the  partnership  with  the  outside 
public "  ;  the  fourth  will  say — "  I  have 
done  all  the  hard  work,  and  I  have  always 
been  found  in  the  office  " ;  the  last  man 
will  jump  up  and  say — "Confound  you  all, 
I  have  got  all  the  brains."  So  you  will 
go  on,  if  you  hand  over  this  question  to  be 
settled  by  the  Federal  Parliament.     You 
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will  have  delegates  from  each  colony  try- 
ing to  point  out  why  the  per  capita  distri- 
bution is  unfair,  and  why  we  should  not 
have  a  common  purse.  There  will  be  a 
boom  in  one  colony,  and  that  colony  will 
say  that  it  must  have  the  lion's  share. 
Another  colony  may  be  suffering  temporary 
depression,  and  the  other  people  will  Bay 
they  should  have  the  smaller  share,  and  for 
all  time,  probably,  you  will  keep  up  the 
difference  between  state  and  state,  and 
you  will  not  become  one  people  except  in 
name. 

Mr.  McMillan. — Does  the  honorable 
member  think  that  no  conditions  could 
occur  in  which  it  would  be  necessary  to 
give  a  certain  larger  sum  to  any  particular 
colony  or  state  1 

Mr.  DOBSON.— I  think  it  is  very  likely 
that  such  a  condition  could  occur,  and  I 
am  very  much  in  favour  of  considering 
most  carefully  the  proposal  of  the  honor- 
able member  (Mr.  Henry)  to  put  such  a 
provision  in  the  Constitution.  But  to  leave 
it  an  unsettled  question  is  quite  another 
matter.  I  believe  that  if  you  did  not  put 
it  in,  the  Federal  Parliament  wrould  do  so  if 
they  saw  that  one  colony  was  in  danger 
of  repudiating  its  debts.  What  would 
be  the  good  of  them  if  they  were  afraid  to 
overcome  difficulties  of  that  kind?  I 
should  be  glad  to  see  such  a  power  put 
in  the  Constitution,  but  I  am  not  in 
favour  of  the  Convention  shirking  its 
work,  and  leaving  the  whole  thing  to  the 
Federal  Parliament,  where  you  will  have 
self-interest  in  operation  to  a  greater  or 
less  degree. 

Mr.  Holder. — Can  the  honorable  mem- 
ber forecast  the  future  seven  years  ? 

Mr.  DOBSON.—  I  cannot  forecast  the 
future. 

Mr.  Holder. — Then  do  not  settle  the 
future  for  the  Federal  Parliament. 

Mr.  DOBSON.— At  the  same  time,  I 
can  forecast  one  thing.  We  are  entering 
into  a  federal  partnership — we  are  about 
to  become  one  people.  You  are  going  to 
sweep  away  barriers  as  regards  customs 
duties,  but  you  are  going  to  uphold 
[Mr.  Dobson. 


barriers  as  regards  their  supposed  wealth, 
comparing  one  colony  with  another.  By 
what  you  are  doing  you  are  advising  each 
state  to  measure  its  wealth  with  the  other 
states,  and  to  get  an  advantage  over  each 
other  by  what  the  Federal  Parliament 
does  ;  and  if  the  Federal  Parliament,  in  its 
wisdom,  or  patriotism,  or  selfishness,  gives 
one  colony  the  premier  position — suppose 
it  is  New  South  Wales — that  colony  will 
hold  itself  up  against  the  colony  of 
Victoria,  and  say — "Did  we  not  tell 
the  truth  all  the  time  ?  Are  not  our 
manufactures  and  our  wealth  greater 
than  yours?  If  we  could  not  persuade 
you — if  our  free-trade  people  could  not 
persuade  you — that  you  were  wrong  the 
Federal  Parliament  have  shown  that  we 
were  right  by  what  they  have  done. 
They  have  concluded  that  wre  are  a  more 
wealthy  colony,  and  that  you  are  a  poorer 
colony,  and  they  divide  the  federal  revenue 
in  unequal  shares." 

Mr.  Walker. — The  Senate  is  your 
safety. 

Mr.  DOBSON.— I  have  great  belief  in 
the  Senate,  and  possibly  it  would  be  our 
safety  ;  but  I  am  taking  into  consideration 
the  fact  that  the  Senate  is  to  be  elected  on 
the  principle  of  one  man  one  vote,  and  also 
the  fact  that  if  the  people  of  a  richer 
colony  do  not  feel  inclined  to  allow  the 
Federal  Parliament  to  give  any  contribu- 
tion whatever  out  of  their  funds  to  a 
poorer  colony,  a  great  many  senators  will 
find  their  way  into  Parliament  simply  be- 
cause they  pledge  themselves  on  this 
financial  question.  I  have  not  the  power 
or  the  ability  to  point  out  what  I  dimly 
see,  that  the  greatest  hostility  and  con- 
fusion may  and  will  arise  by  imposing 
this  work  on  the  Federal  Parliament.  I 
recognise  that  we  have  to  give  way 
to  the  forces  around  us.  New  South 
Wales  is  a  richer  colony,  and  we 
have  to  make  concessions  to  it.  I  sup- 
pose also  that  we  shall  have  to  hold  a 
candle  to  the  devil,  and  do  something  for 
Western  Australia,  which  is  at  present  an 
exceedingly   rich   colony.      I    admit  that 
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Western  Australia  has  made  out  a  good 
case  for  exceptional  treatment.  I  was 
particularly  struck  with  the  suggestion 
that  there  ought  to  be  in  this  Constitu- 
tion a  guarantee  to  each  state  that  it  will 
receive  the  revenue  necessary  to  keep  up 
the  services  of  that  state.  I  think  also  that 
we  should  engraft  in  the  Constitution,  as 
was  proj:>osed  by  Mr.  Henry,  a  provision 
to  enable  the  Federal  Parliament  to 
help  any  colony  in  a  time  of  distress. 
There  was  a  clause  in  the  Bill  giving  a 
guarantee  to  the  state  Treasurers,  but  it 
has  been  struck  out.  I  am  inclined  to 
think,  with  all  humility,  that  it  would  be 
wise  to  re-insert  that  clause.  I  know  that 
Mr.  Holder  gave  various  reasons  to  show 
that  the  guarantee  was  unnecessary.  I 
can  quite  understand  that  the  one  aim 
of  the  Federation  of  Australia,  being 
made  up  of  five  or  six,  more  or  less, 
prosperous  colonies,  should  be  to  see  that 
every  colony  and  every  citizen  is  flourish- 
ing and  prosperous.  It  will  never  dream 
of  allowing  any  one  colony  to  get  into  a 
position  of  financial  distress  through  its 
blundering  or  its  want  of  foresight.  But 
are  there  not  thousands  of  electors  who 
are  despondent  1  Are  there  not  scores  of 
politicians  who  are  despondent,  and  who 
want  to  be  re-assured  on  this  point  1  If 
there  is  a  guarantee  in  the  Bill  that  the 
state  finances  will  never  be  less  than  in 
the  year  before  that  in  which  they  enter 
into  the  Federation  the  Constitution  will 
be  more  readily  accepted  by  the  people. 

Mr.  Solomon. — Does  not  that  mean 
dictating  what  the  fiscal  policy  will  be  1 

Mr.  DOBSON.— No;  I  was  going  to 
use  the  opposite  argument.  You  ought 
not  to  tie  the  hands  of  the  Federal  Parlia- 
ment in  anyway  whatever,  as  to  the  mode 
in  which  they  give  the  guarantee.  I 
should  be  the  last  to  suggest  any  guar- 
antee of  the  kind,  if  it  meant  that  the 
Federal  Parliament  were  to  frame  a  Tariff 
that  would  bring  in  £6,000,000,  or 
£7,000,000.  The  guarantee  should  be  of 
such  a  nature  that  it  would  give  the 
Federal   Parliament    an    absolutely    free 


hand  in  determining  the  Tariff.  No  one 
save  a  man  who  has  been  in  business  all 
his  life  knows  the  injury  that  may  be  done 
to  trade  and  commerce  by  the  framing  of 
a  Tariff  by  persons  who  do  not  thoroughly 
understand  every  branch  of  the  subject. 
It  is  of  the  utmost  importance  that  the 
highest  intelligence  and  the  widest  com- 
mercial experience  should  be  employed  in 
the  framing  of  this  Tariff,  and  there  should 
be  nothing  in  the  Constitution  which 
would  fetter  or  restrict  the  Federal  Par- 
liament in  any  way  in  the  performance  of 
this  very  serious  duty. 

Mr.  Solomon. — If  they  do  not  raise  the 
necessary  sum  of  money  in  that  way, 
would  they  not  have  to  impose  direct 
taxation  ? 

Mr.  DOBSON. — The  colonies  are  grow- 
ing in  population  and  in  wealth  every 
day.  We  cannot  have  a  uniform  Tariff 
for  the  next  three  or  four  years,  and  I 
hope  that  it  wrill  not  be  necessary  then  to 
revert  to  direct  taxation  to  keep  up  the 
state  Treasuries.  I  desire  now  to  say  a 
few  words  as  to  how  this  scheme  will 
affect  Tasmania.  It  will  cost  that 
colony  £16,000  or  £18,000  a  year  to 
pay  its  share  of  the  federal  expenses. 
It  will  lose  £40,000  a  year  by  intercolonial 
free-trade,  but  to  some  extent  that  amount 
will  have  to  be  made  up  either  by  the 
Federal  Tariff  or  in  some  other  way. 
Then  comes  the  question  whether  Tas- 
mania, with  its  small  population  and  its 
comparatively  small  resources,  should  be 
dragged  into  further  expenditure  which 
it  could  not  afford.  I  mean  the  extra 
expenditure  in  carrying  on  our  ser- 
vices. Although  I  heard,  with  very 
great  satisfaction  and  pleasure,  the  sug 
gestion  made  by  my  right  honorable  friend 
(Mr.  Reid),  in  Adelaide,  to  give  Tasmania 
a  little  gift  of  £20,000  or  £30,000  a 
year,  the  people  of  Tasmania  are  not 
so  wanting  in  self-reliance  as  to  accept  a 
chaffing  offer  of  that  kind.  I  gathered 
from  what  the  right  honorable  member 
said  yesterday  that  he  was  still  anxious, 
as    many    honorable    members     are,    to 
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consider  the  claims  of  Tasmania  as  a 
small  colony.  We  do  want  to  be  helped 
over  this  stile.  We  do  not  ask  for  any  ex- 
ceptional terms  that  are  unfair,  but  surely 
we  may  ask  for  exceptional  terms  that  are 
fair.  We  are  anxious  to  enter  into  this 
Federation,  but  we  have  all  along  believed 
in  the  old  Roman  maxim  that  economy  is 
a  great  remedy,  and  we  have  carried  on 
our  services  with  the  utmost  economy — 
much  more  economy  than  has  been  prac- 
tised in  any  of  the  larger  colonies.  We 
ask  you  to  admit  us  to  the  Federation 
without  dragging  us  into  extravagant  and 
unnecessary  expenditure  which  we  cannot 
afford  and  do  not  want.  We  can  make 
out  a  good  case  for  the  insertion  in  the 
Constitution  of  a  little  clause,  saying  that 
our  expenditure  shall  not  exceed  more 
than  so  much  per  head.  As  our  popula- 
tion increases  our  contribution  will  in- 
crease. We  are  getting  a  revenue  of 
£350,000  a  year  from  our  customs  duties, 
and  doing  it  at  one-half  the  expense  of 
any  other  colony.  Why  should  we  be 
compelled  to  incur  any  extra  expense  1 

An  Honorable  Member. — You  will  not 
be  for  the  first  five  years. 

Mr.  DOBSON.— No,  and  that  is  a  wise 
provision.  Other  states  may  increase  their 
expenditure  on  the  local  services.  We 
may  decrease  it  or  keep  it  where  it  is. 
Why  should  we  be  dragged  against  our 
will  into  an  extravagant  expenditure? 
Defence  is  a  different  question,  and  I 
admit  that  there  we  ought  to  bear  our 
full  share  of  the  federal  expenditure. 
It  is  a  matter  for  serious  consideration 
whether  we  can  afford  to  do  that.  I  do 
not  say  that  we  cannot,  but  I  do  say  that 
if  we  have  to  ask  the  people  of  Tasmania 
to  join  this  Federation  at  a  cost  of  any- 
thing over  £20,000  per  annum,  they  will 
want  us  to  make  out  a  debit  and  credit 
account,  showing  the  gains  on  one  side 
and  the  losses  on  the  other.  We,  like 
Sir  John  Forrest,  will  probably  shrink 
from  making  out  such  an  account.  I 
think  it  is  rather  unfederal  to  put  it  in 
that  way,  but,  at  the  same  time,  I  think 
[Mr.  Dobxon. 


that  one  might  go  throughout  one's  colony 
and  point  out  the  many  advantages — the 
money  advantages,  the  trading  advantages, 
and  the  other  benefits — which  to  a  very 
great  extent  counterbalance  the  expen- 
diture which  we  will  have  to  make.  But 
our  finances  are  in  such  a  state  that  we 
cannot  afford  more  than  about  £20,000 
a  year  for  the  pleasure,  profit,  and  advan- 
tage of  entering  into  this  great  federal 
partnership. 

Progress  was  then  reported. 

The  Convention  adjourned  at  nine 
minutes  to  four  o'clock  p.m.,  until  Monday, 
14th  February. 


MONDAY,  Utb  FEBRUARY,  1898. 


Evening  Sittings— Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

EVENING  SITTINGS. 

Mr.  HOLDER  (South  Australia).— I 
desire  to  ask  the  leader  of  the  Conven- 
tion whether  it  is  proposed  to  sit  late 
upon  any  nights  this  week,  and,  if  so, 
upon  how  many  1 

Mr.  BARTON  (New  South  Wales).— I 
am  not  quite  prepared  to  give  an  answer 
to  that  question  just  now.  A  good  deal 
depends  upon  the  progress  we  make  dur- 
ing the  next  few  days.  But  I  am  very 
much  disinclined  to  ask  honorable  mem- 
bers to  sit  at  night  until  the  necessity  for  so 
sitting  becomes  imperative,  because  I  have 
found,  from  experience  at  Adelaide  and 
Sydney,  that  after  a  long  day's  sitting 
honorable  members  become  very  tired  at 
night ;  and  I  think  it  would  be  impossible 
for  any  one  to  assert  that  we  do  as  good 
wrork  then  as  we  do  at  the  earlier  sittings. 
Of  course,  there  is  a  desire,  especially  on 
the  part  of  those  honorable  members  who 
are  members  of  Governments,  to  get  back 
to  their  colonies 

Mr.  Holder. — Some  of  them  will  have 
to  get  back  soon. 
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Mr.  BARTON.— But  if  we  can  accom- 
plish our  work  within  a  fortnight  or  three 
weeks 

Sir  John  Forrest. — Say  a  fortnight. 

Mr.  BARTON.— I  think  we  shall  have 
done  very  well  indeed.  If  I  see  a  prospect 
of  that  I  shall  not  ask  honorable  members 
to  sit  at  night  at  all. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the 
further  consideration  of  the  Common- 
wealth of  Australia  Bill. 

Discussion  (adjourned  from  Friday, 
11th  February)  was  resumed  on — 

Clause  81  (Chapter  IV.,  Finance  and  Trade). 
— All  revenues  raised  or  received  by  the  Execu- 
tive Government  of  the  Commonwealth,  under 
the  authority  of  this  Constitution,  shall  form 
one  Consolidated  Revenue  Fund,  to  be  appro- 
priated for  the  public  service  of  the  Common- 
wealth in  the  manner  and  subject  to  the  charges 
provided  by  this  Constitution. 

Mr.  ISAACS  (Victoria).— I  do  not  pro- 
pose to  occupy  the  attention  of  the  com- 
mittee at  any  length,  but  there  are  one  or 
two  matters  to  which  I  desire  to  address 
myself,  and  about  which  I  wish  to  have 
explanations  made,  with  a  view  of  obtain- 
ing a  correction  of  some  ideas  that  I 
possess  on  this  subject,  and  which  I  have 
no  doubt,  if  there  be  a  fallacy  concern- 
ing them,  the  members  of  the  Finance 
Committee  will  readily  clear  away.  I 
agree  with  those  honorable  gentlemen 
who  have  said  that  we  are  much  in- 
debted to  the  Finance  Committee  for 
the  great  care  the}7  have  displayed  in 
placing  before  us  this  scheme,  whether 
it  be  accepted  or  not.  I  think  they  have 
made  a  very  good  attempt  to,  in  some 
respects,  clear  away  difficulties  that  pre- 
sented themselves  previously.  I  rise 
principally  with  the  view  of  pointing  to 
one  or  two  matters  that  have  not  been 
made  so  clear  to  my  mind  as  I  should 
have  wished.  I  think  it  is  our  duty  to 
draw  attention  to  those  of  our  views, 
whether   they  be   right   or  wrong,  which 


are  not  in  accordance  with  the  views  of 
others,  and  I  desire  to  do  so  as  shortly 
as  possible  with  regard  to  the  finance 
scheme  as  presented  to  us  by  the  com- 
mittee. That  scheme  may,  I  think,  be 
considered  as  divided  into  three  epochs. 
The  first  is  before  uniform  duties  have 
been  imposed.  As  to  that  epoch,  I  do 
not  think  there  is  any  difficulty  what- 
ever. The  matter  is  very  plain  and 
and  simple.  We  have  merely  constituted 
a  federal  authority  to  collect  the  duties 
and  to  deduct  the  expenses  concerning 
the  collection,  deducting  also  the  propor- 
tionate share  of  each  colony  from  the 
residue,  and  returning  the  balance  to  the 
states.  There  is  no  difficulty  in  that.  The 
next  epoch  is  a  period  of  five  years  after 
the  imposition  of  the  uniform  customs 
duties.  In  relation  to  that,  I  am  sure 
that,  at  the  beginning,  one  difficulty  that 
certainly  existed  had  to  be  surmounted, 
that  difficulty  being  one  that  arose  from 
New  South  Wales  being  practically  a  free- 
trade  country.  Because  she  left  the  position 
in  this  way  :  That  there  was  an  open 
gateway  in  the  Commonwealth,  by  means 
of  which  goods  could  be  introduced  prior 
to  the  imposition  of  the  uniform  Tariff,  and 
after  the  Tariff,  as  matters  stood  previously, 
and  the  result  that  would  have  followed 
from  the  first  wTas  a  disorganization  of  the 
industries  of  those  colonies  that  were  pro- 
tected, and  secondly,  the  disorganization 
of  the  finances  of  the  Commonwealth. 
Both  those  difficulties,  I  think,  have  been 
fairly  and  effectively  met  by  the  provision 
that  duties  shall  be  paid  in  all  cases  where 
goods  that  have  been  imported  into  one 
colony  prior  to  the  uniform  Tariff  shall, 
within  two  years  after  the  imposition  of 
such  Tariff,  be  exported  to  another  state, 
the  duty  then  chargeable  being  the  amount 
to  which  the  goods  were  liable  on  the 
importation  of  such  goods  into  the  Com- 
monwealth, less  the  duty  paid  on  the  im- 
portation of  the  goods  into  the  former 
state.  That  protects  other  colonies  from  the 
fiscal  stand-point,  and  leaves  New  South 
Wales  in  the  position  that  if  there  is  any 
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loss  of  revenue  she  has  to  bear  it  in  the 
first  five  years.  Passing  that  by,  we  come 
to  the  question  of  the  bookkeeping,  and 
incidental  to  that  to  the  position  of 
Western  Australia.  Now,  the  position  of 
Western  Australia  is  a  matter  about  which 
I  cannot  find  myself  in  accord  with  those 
who  have  gone  before  me  in  this  debate. 
I  should  specially  like  the  attention  of 
such  honorable  members  as  Mr.  Holder, 
Mr.  Reid,  Sir  George  Turner,  and  Mr. 
Henry,  and  others  who  addressed  them- 
selves to  this  question.  Because  it  seems 
to  me  that  there  is  a  reason  why  Western 
Australia  should  not  have  the  special 
and  exceptional  treatment  that  it  is 
attempted  to  give  to  her  by  the  provision 
to  which  I  have  alluded.  As  I  said 
before,  1  feel  a  great  deal  of  diffidence 
in  expressing  my  view  upon  the  matter, 
because  I  do  not  for  a  moment  attempt 
to  put  my  views  of  finance  on  a  par  with 
those  of  honorable  members  who  have 
preceded  me ;  but  I  will  state  as  plainly 
as  I  can  the  difficulty  that  occurs  to  my 
mind,  and  I  should  be  glad  if  they  would 
clear  it  away.  It  is  provided  with  regard 
to  all  the  colonies,  including  Western 
Australia,  that  during  the  first  five 
years  after  the  imposition  of  uniform 
duties,  where  goods  have  been  imported 
into  one  colony  or  have  paid  excise  duty  in 
one  colony,  and  are  thence  imported  into 
another  colony  for  the  purpose  of  con- 
sumption in  the  second  colony,  the  second 
colony  shall  be  credited  with  the  full 
amount  of  duty  upon  those  goods.  Why 
is  that  1  I  think  it  is  eminently  fair,  but 
why  is  it  so  provided  I  It  is  because  the 
people  in  the  second  colony  have  actually 
paid  the  duty. 

Mr.  Fraser. — They  have  consumed  the 
goods. 

Mr.  ISAACS.— I  say  they  have  actually 
paid  the  duty. 

Mr.  Barton. — By  consuming  the  goods. 

Mr.  ISAACS. — Exactly ;  by  consuming 

the    goods    they   have    paid    the    duty. 

Although  there  has  not  been  one  penny 

taken  out  of  the  state  Treasury,  yet  the 
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country  has  paid  the  duty,  because  the 
individuals  of  the  country  have  paid  the 
duty.  Therefore,  we  say  that,  as  the 
individuals  of  the  country  have  paid  the 
duty,  the  Treasury  is  to  get  the  credit  lot- 
it.  Now,  in  the  case  of  Western  Australia, 
take  the  obverse  of  that  position.  If  it 
be  a  fact  that  where  the  individuals  of  a 
country  have  paid  the  duty  it  is  to  be 
deemed  that  the  country  has  paid,  I  sup- 
pose it  will  be  admitted  that  where  the  indi- 
viduals of  the  country  have  been  saved 
the  duty,  the  country  itself  has  not  lost 
it. 

Mr.  Henry. — Quite  right. 

Mr.  ISAACS. — Now,  what  is  the  posi- 
tion of  Western  Australia  ?  We  are  told 
that  the  total  customs  duties  under  the 
present  regime  amount  to  £1,100,000,  and 
that  £389,000  of  that  comes  from  Border 
Duties,  that  is,  duties  on  goods  coming 
from  other  colonies.  We  are  told  that 
the  Treasury  of  Western  Australia  m 
going  to  lose  that  sum.  But  that  simply 
means  that  the  inhabitants  of  Western 
Australia  will  not  pay  it.  In  other  words, 
the  sum  of  £389,000  will  remain  in  the 
pockets  of  the  people  of  Western  Aus- 
tralia. 

Sir  John  Forrest. — No  one  denies 
that. 

Mr.  ISAACS. — If  no  one  denies  that- 

Mr.  McMillan.  —  It  is  one  of  the 
conundrums  we  have  to  solve. 

Sir  John  Forrest. — I  admitted  the 
fact  myself. 

Mr.  ISAACS.— If  the  people  of  Wes- 
tern Australia  are  to  be  credited  on  the 
one  hand  with  duties  that  the  individuals 
pay,  why  are  they  to  be  recouped  through 
their  Treasury  for  money  which  the  Trea- 
sury does  not  get,  it  is  true,  but  which 
those  inhabitants  have  in  their  pockets  ? 

Mr.  McMillan. — It  is  simply  a  matter 
of  arrangement  made  to  induce  Western 
Australia  to  come  into  the  Federation. 

Mr.  ISAACS.  — I  am  told  that  it  is 
merely  a  matter  of  arrangement,  but, 
hitherto,  it  has  been  put  as  a  matter  of  a 
question  of  justice,  and  I  am  asking  myself 
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where  is  the  justice  of  asking  the  inhabi- 
tants of  the  other  colonies,  that  lose  in  the 
same  way,  to  recompense  the  Treasury  of 
Western  Australia  for  losses  which  the 
people  of  Western  Australia  do  not  really 
suffer? 

Mr.  Holder. — They  only  recompense 
the  excess  above  the  general  average. 

Mr.  ISAACS. — It  does  not  matter  what 
it  is.  If  the  Treasurer  of  Western  Aus- 
tralia loses  somewhat  why  should  he  come 
to  the  other  colonies  to  get  from  them 
what  he  loses  as  Treasurer  when  the 
Western  Australian  people  have  the  money 
in  their  own  pockets  ? 

Mr.  Glynn. — Your  Victorian  manufac- 
turers will  get  some  of  the  money,  in 
consequence  of  the  smaller  duties  paid  on 
their  manufactures. 

Mr.  ISAACS.— There  is  no  duty  in  the 
question  at  all. 

Mr.  McMillan. — Mr.  Glynn  means  that 
your  manufacturers  will  get  cheaper 
prices. 

Mr.  ISAACS. — We  are  now  only  dealing 
with  the  £389,000  Border  Duties,  and  not 
with  the  other  £700,000  odd.  I  am 
assuming  that  the  Tariff  of  Western 
Australia  in  other  respects  does  not  make 
any  difference.  But  with  regard  to  the 
Border  Duties,  it  is  true  in  one  sense  that 
the  Western  Australian  Treasury  does  not 
get  a  certain  amount  of  money.  And 
why  ?  Because  it  is  in  the  pockets 
of  the  Western  Australian  people.  And 
what  I  want  to  know  is  :  Why  are  the 
people  of  Victoria,  Tasmania,  South  Aus- 
tralia, and,  for  the  matter  of  that,  New 
South  Wales,  to  recompense  out  of  their 
own  money  the  colony  of  Western  Aus- 
tralia, because  Western  Australia  does  not 
choose  to  ask  her  own  people  for  the 
money  they  are  saving  1  I  say  that  you 
cannot  defend  it  on  principle. 

Mr.  Fraser. — Because  the  other  colonies 
export  and  import,  and  there  is  no  such 
trade  in  Western  Australia  ;  it  is  all 
importing  from  the  other  colonies  there. 

Mr.  ISAACS.— If  my  honorable  friend 
thinks  that  is  an  answer  I  will  not  place 


my  financial  knowledge  in  contest  with  his, 
but  it  does  not  seem  to  me  to  be  one. 

Mr.  Barton. — There  is  this  qualifica- 
tion :  That  if  it  is  true  that  the  exporter 
of  dutiable  goods  from  abroad  pays  part 
of  the  duty  the  other  colonies  will  save 
something,  too. 

Mr.  ISAACS. — I  am  putting  the  matter 
in  this  way :  That  if  it  is  fair  to  credit  Wes- 
tern Australia  with  duties  that  are  paid  in 
one  colony  first  in  respect  of  goods  ulti- 
mately consumed  in  Western  Australia, 
why  should  we  not  take  the  converse 
view?  Why  should  Ave  give  Western 
Australia  all  the  benefit  of  that  rule  and 
none  of  the  disadvantage  1 

Mr.  Fraser. — They  get  a  rebate  if  they 
export  to  Western  Australia. 

Mr.  ISAACS. — My  honorable  friend  docs 
not  see  the  point.  Each  honorable  mem- 
ber will  of  course  consider  his  own  colony, 
but  I  cannot  see  one  particle  of  justice  or 
reason  in  asking  the  people  of  this  colony, 
who  are  going  to  sustain  a  loss  from  a 
Treasury  point  of  view,  to  help  the  Trea- 
sury of  Western  Australia. 

Mr.  McMillan. — You  allow  that  the 
Treasury  loses.  Supposing  that  Western 
Australia  is  in  a  state  of  development 
in  which  it  cannot  very  well  impose  direct 
taxation,  how  is  the  Treasury  going  to 
make  up  its  loss  1 

Mr.  ISAACS.— I  say  that  if  the  Western 
Australian  people  are  to  keep  the  benefit 
in  their  own  pockets,  and  not  to  make 
up  some  portion  of  the  loss  incurred  by 
the  Treasury,  it  is  not  fair  to  ask  the  other 
colonies  to  make  up  the  loss  for  them. 

Mr.  Holder. — Victoria  has  40  per  cent, 
of  the  trade,  and  it  will  profit  by  the 
abolition  of  Border  Duties. 

Mr.  ISAACS.— They  have  that  40  per 
cent,  of  the  trade  now,  and  the  Western 
Australian  people  have  to  pay  the  extra 
duties  now  imposed.  Are  the  Western 
Australian  people  only  to  get  the  benefit 
of  the  changed  position? 

Mr.  McMillan. — Victoria  will  get  some 
of  the  benefit. 

Mr.  ISAACS.— No. 
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Mr.  Glynn.  — It  must. 

Mr.  ISAACS.— It  is  stated  that  we  do 
40  per  cent,  of  the  trade  with  Western 
Australia  now.  After  federation  we  shall 
retain  that  trade,  but  the  goods  will  be 
cheaper  to  the  people  of  Western  Aus- 
tralia. 

Mr.  McMillan. — Victoria  will  retain  a 
bit  of  the  profit. 

Mr.  ISAACS.— If  that  is  so,  I  shall  be 
very  glad  of  it,  but  I  do  not  see  any  jus- 
tice in  saying  that  Western  Australia  shall 
retain  all  the  profit  and  a  little  bit  more. 

Mr.  Henry. — Victoria  will  have  a  better 
chance  of  retaining  the  large  proportion 
of  the  trade  that  she  has  now. 

Mr.  ISAACS. — I  cannot  see  the  justice 
of  the  arrangement.  I  had  not  heard  the 
point  put,  and  I  thought  it  my  duty 
to  put  it.  I  should  like  to  hear 
some  arguments  advanced  upon  which  I 
could  fairly  ask  the  people  of  this  colony 
to  accept  the  position.  I  cannot  see  that 
it  is  a  fair  position  to  allow  West- 
ern Australia  to  say  — "  It  is  quite 
true  we  are  to  get  £389,000.  The 
money  that  is  lost  to  our  Treasury 
will  be  retained  in  the  pockets  of  the 
people.  We  do  not  ask  our  people  to  con- 
tribute one  penny  of  it.  They  are  to  get 
the  whole  of  the  benefit  of  the  £389,000." 

Mr.  Glynn. — The  manufacturers  who 
export  will  get  some  of  it,  and  the  Federa- 
tion will  get  some  of  it. 

Mr.  ISAACS.— The  £389,000  is  paid 
in  Border  Duties,  and  the  assumption  is 
that  it  is  added  on  to  the  prices  in  Western 
Australia.  If  that  is  so,  it  is  plain  that 
Western  Australia  would  not  have  to 
pay  it. 

Mr.  Henry. — They  may  pay  the  same 
amount  owing  to  an  increased  importa- 
tion. 

Mr.  ISAACS.— They  may,  but  I  am 
assuming  that  the  Tariff  makes  no  differ- 
ence in  that  respect.  This  claim  is  based 
purely  on  the  Border  Duties,  and  I  am 
treating  it  from  that  point  of  view. 

Mr.  Henry. — It  covers  loss  of  general 
revenue. 

[Mr.  Isaacs. 


Mr.  ISAACS.  — I  do  not  think  that  is- 
quite  a  fair  way  in  which  to  put  the  argu- 
ment This  is  the  statement  in  the  Finance 
Committee's  report : — 

The  Premier  and  Treasurer  of  Western  Aus- 
tralia pressed  upon  the  attention  of  the  com- 
mittee the  peculiar  position  of  his  colony  in 
relation  to  her  Customs  revenue,  which  largely 
consists  of  duties  on  intercolonial  products 
(£389,000  in  a  total  Customs  revenue  of  about 
£1,100,000),  and  in  order  to  meet  this  difficulty 
the  following  clause  is  submitted  for  considera- 
tion. 

I  think  I  am  perfectly  right  in  saying 
that  it  is  with  a  view  of  meeting  the  loss 
caused  by  the  abolition  of  the  Border 
Duties  that  this  arrangement  is  proposed, 
and  I  repeat  that  until  I  hear  some  fair 
reasons  advanced  for  displacing  the  con- 
clusion I  have  arrived  at  I  shall  feel  my- 
self under  a  very  great  difficulty  indeed 
in  voting  for  a  proposal  that,  I  think,  con- 
tains no  element  of  justice  whatever. 
With  regard  to  the  other  portion  of  the 
scheme,  I  desire  to  draw  attention  to 
one  or  two  matters,  and  the  first  is 
the  bookkeeping.  I  do  not  like  this  book- 
keeping. I  think  it  will  cause  a  large 
amount  of  inconvenience,  and  will  prove 
to  be  in  some  measure  impracticable.  It 
will  be  almost  impossible  in  many  cases 
to  trace  goods  that  have  been  altered  in 
condition  and  that  have  become  almost 
untraceable  in  various  respects,  both  as 
to  the  duty  paid  and  the  shape  they  have 
taken.  There  will  be  a  tremendous 
amount  of  difficulty  in  carrying  out  this 
scheme,  but  I  am  perfectly  willing,  seeing 
that  at  bottom  it  is  equitable,  to  sur- 
render my  views  on  this  point  to  those 
honorable  members  who  have  devoted 
so  much  attention  to  it,  and  to  whose 
knowledge  of  the  subject  I  unhesitatingly 
and  unaffectedly  defer.  As  they  have 
come  forward  to  assure  us  that  this  is 
the  best  possible  way  of  reaching  the 
position,  I  am  quite  prepared  to  accept 
the  proposal.  But  I  do  say  this  :  That  I 
am  not  in  accord  by  any  means  with  the 
root  position  that  is  assumed  by  these 
suggestions,     either    in     respect    of     the 
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second  period,  that  is,  the  five  years 
immediately  succeeding  tin1  imposition  of 
the  common  Tariff,  or  of  the  subsequent 
period.  In  my  opinion,  the  recommenda- 
tions of  the  Finance  Committee  do  not  meet 
the  difficulties  that  presented  themselves  in 
previous  schemes,  such  as  the  sliding  scale 
and  other  modes  of  meeting  the  necessi- 
ties of  the  states.  They  have  glossed  over 
these  difficulties.  They  have  deferred 
them,  and  done  so  in  a  way  that  may  lead 
to  a  considerable  amount  of  trouble  in 
the  working  of  the  Federation.  We  ought 
to  consider  these  proposals  with  the  other 
provisions  of  the  Constitution.  We  may 
say,  on  the  one  hand — "  Leave  it  to  the 
Federal  Parliament  to  work  it  out,"  but  we 
have,  on  the  other  hand,  to  ask  ourselves 
what  are  the  other  provisions  with  regard 
to  the  Federal  Parliament?  When  we  look 
at  those  other  provisions,  and  consider  how 
differences  may  arise,  we  have  to  revert 
to  the  question  of  the  financial  position, 
and  we  have  to  say  what  sort  of  questions  we 
are  going  to  leave  the  Federal  Parliament 
to  determine.  In  the  first  place,  I  agree 
entirely  with  those  honorable  members 
who  say  that  there  ought  to  be  some 
definite  provision  that  will  act  as  a 
guarantee  to  the  states,  and  will  enable 
the  state  Treasurers  in  every  case  to  form 
something  like  a  fair  notion  of  the  position 
he  and  his  colony  are  going  to  stand  in. 
Here  I  see  nothing  but  inderiniteness. 

Mr.  Holder. — Unless  you  have  the  gift 
of  prophecy  you  cannot  be  definite. 

Mr.  ISAACS. — Necessarily  ;  and  from 
the  very  circumstances  of  the  case,  we 
must  leave  the  whole  control  of  Customs 
and  Excise  to  the  Federal  Parliament. 
If  it  were  a  mere  question  of  revenue 
we  should  not  do  that.  It  is,  how- 
ever, a  question  of  intercolonial  and 
international  trade,  and  there  must  be 
uniformity.  We  cannot  secure  that  uni- 
formity without  giving  an  uncontrolled 
discretion  to  the  Federal  Parliament. 
From  a  fiscal  stand-point,  it  is  unchallenge- 
able. From  a  revenue  stand -point,  it  as- 
sumes a  different  aspect.  There  is  no 
T56] 


reason  whatever  why  the  Federation 
should  have  the  whole  of  the  revenue. 
This  difficulty  has  been  felt  in  other 
countries.  My  right  honorable  friend 
(Mr.  Kingston)  made  a  statement  the 
other  day  that  was  challenged,  with  regard 
to  giving  the  whole  proceeds  of  Customs 
and  Excise  to  the  Federation.  In  suggest- 
ing that  there  might  be  some  limitation,  he 
was  not  without  precedent.  In  Germany 
there  is  a  united  Customs  Tariff,  and  the 
whole  of  Germany,  with  some  inconsider- 
able exceptions — such  as  the  city  of  Ham- 
burg, and  one  or  two  other  portions  of  the 
empire — is  in  the  Customs  Union.  With 
these  exceptions,  the  control  of  Customs 
and  Excise  is  in  the  hands  of  the  Federal 
Government.  The  Federal  Government 
raise  something  like  £18,000,000  sterling 
per  annum  by  these  means ;  but  it  is  only 
allowed  to  retain  about  £6,500,000. 

Mr.  Kingston. — How  do  they  fix  it  ? 

Mr.  ISAACS.— It  was  fixed  by  a  law 
passed  in  1878. 

Mr.  Holder. — By  the  Federation  ? 

Mr.  ISAACS.— Yes. 

Mr.  Holder. — That  is  what  we  expect 
will  be  done  here. 

Mr.  ISAACS. — I  am  pointing  out  that 
the  difficulty  has  been  felt,  and  has 
been  provided  for  in  other  places.  The 
£6,500,000  may  or  may  not  be  sufficient 
to  meet  the  wants  of  the  Federal  Govern- 
ment. If  it  is  not,  there  is  a  provision 
under  which  the  states  are  called  upon 
to  make  further  contributions,  called  the 
matricular  contributions. 

Mr.  Kingston. — Is  it  a  proportionate 
contribution  or  a  fixed  sum? 

Mr.  ISAACS. — I  cannot  go  into  the 
whole  of  the  details.  The  Federal  Par- 
liament may  do  the  same  thing  here,  but 
I  doubt  whether  they  can  do  it  in  the 
first  five  years  in  the  face  of  these  pro- 
visions. 

Mr.  Holder. — They  can  do  it  directly 
afterwards. 

-  Mr.  ISAACS.— Yes.  But  I  would  point 
out  that  in  Germany  the  Federal  Parlia- 
ment have   to  provide    enough   for    their 
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own  wants — and  this  is  the  serious 
point  —  for  the  wants  of  the  states. 
Here  we  have  left  the  Federal  Parliament 
absolutely  at  large.  On  the  one  hand, 
there  is  no  provision  that  will  guarantee 
to  the  states  a  sufficient  amount  to  meet 
their  necessities,  and,  on  the  other  hand, 
is  there  any  provision  that  will  prevent 
the  Federal  Parliament  from  stepping 
beyond  its  Commonwealth  jurisdiction? 
The  true  function  of  the  Federal  Parlia- 
ment, so  far  as  revenue  is  concerned,  is  to 
provide  enough  money  for  federal  pur- 
poses, and  not  to  provide  money  for  state 
purposes  at  all,  excepting  in  so  far  as 
it  is  commanded  to  do  so  by  the  Con- 
stitution. When  I  asked  Mr.  Hol'der 
the  other  day  what  guarantee  there 
was  that  the  Federal  Parliament  could 
raise  £6,000,000  sterling,  which  is  the 
present  requirement,  roughly  speaking,  of 
the  states,  he  said — "  There  will  be  four 
states  whose  necessities  will  compel  the 
Federal  Parliament,  and  they  can  over- 
ride the  Bill."  That  was  a  very  good 
answer  so  far  as  it  went.  The  states  will 
always  be  the  arbiters  of  their  own  necessi- 
ties. If  we  are  to  be  told  that  the  four 
states  can  compel  the  Federal  Parliament 
to  provide  for  the  necessities  of  the  states, 
as  such,  where  is  the  limit  to  be  fixed  ? 
Are  we  always  going  to  run  the  risk  of  the 
Federal  Parliament  being  made  the  means 
of  raising  taxes  for  carrying  on  the  state 
Government,  because  there  is  no  limit  to  it? 

Mr.  Henry. — How  can  you  prevent  it  ? 

Mr.  ISAACS. — It  is  a  difficult  question. 

Mr.  McMillan. — It  simply  arises  out 
of  the  fact  that  you  give  over  to  the 
Federation  the  most  extensive  machinery 
of  taxation — the  Customs. 

Mr.  ISAACS. — I  am  aware  of  the  diffi- 
culty, but  I  should  like  to  see  a  provision 
which  would  impose  the  duty  on  the 
Commonwealth  of  providing  for  some  time, 
at  all  events,  for  the  necessities  of  the 
states,  and  guarding  for  the  future  against 
the  difficulties  which  I  have  referred  to. 

Mr.  Henry. — That  clause  has  been 
struck  out. 

[Mr.  Isaacs. 
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Mr.  ISAACS.— Of  course  that  did  make 
some  provision.     I  was    saying  that   the 


reply  given  by  Mr.  Holder  shows  at  once 
the  strength  and  weakness  of  the  whole 
position  ;  it  shows  that  we  are  attempting 
to  gloss  over  the  difficulties  ;  that  we  are 
going  to  leave  the  difficulties  to  the  Fede- 
ral Parliament ;  that  we  are  going  to  have 
a  scramble  and  a  scuffle  in  the  Federal 
Parliament  amongst  the  states,  and  that 
each  state  will  be  left  to  get  as  much  as 
it  can  in  its  own  interests. 

Mr  Glynn. — Supposing  the  Federal 
Parliament  doesnotraise  sufficient  revenue, 
will  not  the  states  have  sufficient  capacity 
for  taxation  in  other  directions  ? 

Mr.  ISAACS. — There  is  no  increase  of 
capacity  to  get  taxation,  they  are  restricted 
in  certain  directions  and  left  unfettered  in 
other  directions;  but  their  capacity  is  not 
increased,  it  is  rather  limited  by  the  know- 
ledge that  the  Federal  Parliament  can 
come  down  and  tax  them  in  any  way  it 
chooses.  That  is  the  danger  I  see.  Yon 
not  only  leave  the  Federal  Parliament 
untrammelled,  but  exposed  to  continual 
pressure  by  the  states  to  produce  enough 
money,  not  only  for  federal  but  for  state  pur- 
poses, while  we  are  asked  to  leave  the  states 
perfectly  free  to  contract  debts  and  increase 
them,  and  to  enlarge  their  liabilities  and 
necessities.  It  leavestheFederal Parliament 
as  the  one  source  by  which  pressure  can  be 
exerted  on  the  various  states  to  get  money 
raised.  I  foresee  that  the  states  Parlia- 
ments will  occupy  a  most  unexpected 
position  hereafter ;  it  leaves  the  matter  in 
a  most  indefinite  and  unsatisfactory  posi- 
tion. I  want  to  call  attention  to  a  matter 
which  was  referred  to  very  pointedly  and 
correctly  by  my  honorable  and  learned 
friend  (Mr.  Dobson).  He  said  the  neces- 
sities of  the  states  wrould  in  all  probability 
compel  candidates  who  were  standing,  for 
the  position  of  senator  more  particularly, 
to  pledge  themselves  on  the  financial 
question.  They  will  go  into  the  Federal 
Parliament  determined,  so  far  as  they  can 
do  so,  to  get  certain  concessions,  terms,  and 
advantages  from  the  Federal  Parliament. 
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Mr.  Peacock. — Does  not  every  candi- 
date for  the  local  Parliaments  do  that  now 
— for  instance,  with  regard  to  roads  and 
bridges  ? 

Mr.  ISAACS.— My  honorable  friend 
must  remember  that  the  position  is  differ- 
ent in  this  respect,  that  in  one  state  we 
deal  only  with  that  state,  we  deal  with 
one  people  who  pay  the  taxation  ;  here  it 
will  be  a  question  of  state  against  state, 
and  I  agree  with  what  has  been  said  as  to 
what  will  be  the  inevitable  result.  When  we 
have  two  Houses,  one  of  which  represents 
700,000  people,  and  the  other  represents 
2,500,000  to  begin  with,  are  we  not  likely 
from  the  very  inception  of  this  Federation 
to  have  most  bitter  struggles  as  to  the 


division  of  the 


money  ?    Are  we  not  likely 


to  have  most  dreadful  onslaughts  on  the 
Treasury  on  one  hand,  and  bitter  contests 
as  to  which  House  shall  determine  the 
appropriation  of  this  money  and  the  taxa- 
tion ?  I  can  see  no  more  fruitful  sources 
of  collision  and  dead-locks  than  these 
very  financial  proposals.  That  is  one  of 
the  demerits  of  this  scheme. 

Mr.  Kingston.— The  scramble  for  the 
surplus. 

Mr.  ISAACS.— Yes.  If  you  fix  the 
amount  for  the  first  few  years  you  take 
away  one  of  the  greatest  probabilities  of 
dead-locks  ;  if  you  say  to  the  Federal  Par- 
liament that  they  shall  provide  a  certain 
amount  in  a  certain  way  for  the  first  five 
years  you  do  allow  the  Federation  to  go 
into  its  first  year's  work  with  very  much 
less  chance  of  collision  in  the  way  that 
has  been  pointed  out. 

Mr.  McMillan.  —  Will  not  all  these 
difficulties  come  to  an  end  in  five  years? 
Does  it  affect  the  logic  of  the  question  1 

Mr.  ISAACS.— I  understand  that  the 
bookkeeping  and  other  provisions  for  five 
years  are  to  enable  us  to  see  more  definitely 
where  we  are  going  ;  to  enable  us  to  feel 
our  feet  and  understand  each  other  better. 
I  think  if  we  added  to  this  provision  some- 
thing more  definite  which  would  give  us 
these  advantages,  and  which  would  take 


away  the  liability  to  an  initial  scramble, 
we  should  do  very  much  better.  I  am 
not  going  to  oppose  this  if  the  majority 
think  it  right,  but  I  hold  it  is  a  pity 
that  these  proposals  have  not  been  sub- 
jected to  public  criticism  for  a  longer 
period.  I  do  not  say  that  by  way  of  blame 
or  fault-finding,  because  I  have  no  such 
intention,  but  it  is  regrettable  that  we 
have  not  had  an  opportunity  for  public 
criticism  of  these  proposals. 

Mr.  Solomon. — We  have  not  gained 
much  from  public  criticism  during  the 
last  six  months  on  the  financial  problem. 

Mr.  ISAACS.— We  have  not  had  these 
proposals  before  us  for  six  months.  I 
have  noted  that,  as  speaker  after  speaker 
has  addressed  himself  to  this  question, 
there  are  difficulties  pointed  out  which  did 
not  at  first  arise. 

Mr.  McMillan.— Most  of  those  diffi- 
culties came  before  the  Finance  Com- 
mittee. 

Mr.  ISAACS.— I  have  not  the  slightest 
doubt  about  that.  I  am  sure  that  the 
personnel  of  the  committee  could  not  have 
been  improved  upon;  but  the  outside 
public  have  not  had  an  opportunity  of 
considering  these  proposals. 

An  Honorable  Member. — They  have 
seen  the  debates  for  many  months  past. 

Mr.  ISAACS.— I  think  my  honorable 
friend  will  agree  with  me  that  we  have 
never  had  these  proposals  before  the 
public. 

An  Honorable  Member. — The  book- 
keeping proposal  was  before  the  public  for 
twelve  months. 

Mr.  ISAACS. — There  are  several  salient 
differences  between  the  proposal  now  sub- 
mitted and  what  was  before  the  public  ; 
there  is  the  provision  for  Western  Aus- 
tralia, and  also  the  provision  for  collecting 
duties  during  the  first  two  years. 

Mr.  McMillan. — The  differences  are 
not  vital. 

Mr.  ISAACS.— One  of  them  is  vital 
to  Victoria,  but  we  have  disposed  of 
that.  When  we  consider  this  question  of 
the  financial  problem,  we  must  consider  it 
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in  relation  to  the  rest  of  our  Constitution. 
I  foresee  that  we  shall  be  landed  in  diffi- 
culties, tussles,  and  contests  for  money  in 
the  Federal  Parliament,  which  will  enable 
the  people  of  the  smaller  states,  as  repre- 
sented in.  the  Senate,  to  practically  com- 
mand the  whole  financial  situation  if  they 
choose.  We  are  told  that  their  necessi- 
ties compel  them  to  take  this  stand.  I 
hope  some  means  will  be  found  for 
providing  a  remedy  for  them  in  any 
event,  bub  also  for  taking  away  the 
probability  of  it.  I  should  like  to  see 
some  provision  by  which  security  can  be 
given,  to  the  state  Treasurers,  something 
like  a  definite  provision  which  will  give 
the  state  Treasurer  some  security  in 
making  up  his  Budget  and  Estimates. 
On  the  other  hand,  I  sincerely  hope  some 
provision  will  be  made  by  which  what 
may  be  called  the  other  terminus  of  the 
question  will  be  made  more  definite.  If 
that  is  done,  the  proposals  will  be  much 
more  acceptable. 

Mr.  FRASER  (Victoria).— I  had  not 
the  remotest  intention  of  speaking,  but 
after  the  remarks  of  the  Attorney-General 
of  Victoria,  I  am  constrained  to  say  a 
few  words.  With  regard  to  the  inter- 
colonial revenue  derived  by  Western 
Australia,  the  honorable  member  will 
see  that  the  duties  amount  to  more 
than  £380,000  out  of  a  total  revenue  of 
£1,100,000.  Those  duties  are,  however, 
derived  from  the  produce  and  manufac- 
tures of  other  colonies.  If  Western  Aus- 
tralia sent  an  equal  amount  of  produce 
and  other  articles  to  the  other  colonies, 
the  trade  would  about  balance  itself,  as  is 
now  the  case  with  the  remaining  states. 
I  do  not  say  that  there  is  an  exact  balance 
between  the  other  states,  but  there  is  a 
balancing  going  on  which  is  getting  closer 
year  by  year.  For  instance,  Queensland 
sends  fruit  here  in  large  quantities,  while 
we  send  other  products  to  Queensland. 
We  send  vegetables  to  New  South  Wales, 
who  also  sends  us  some  products,  and  in 
this  way  a  balancing  goes  on.  When 
people  settle  on  the  lands  in  Western 
[Mr.  Isaacs. 


Australia,  they  will  be  able  to  ex- 
port to  the  other  colonies,  and  then 
the  large  amount  of  revenue  at  present 
derived  from  intercolonial  trade  will  be 
very  much  less,  so  that  there  is  really 
nothing  in  the  argument  of  Mr.  Isaacs. 
Western  Australia  can  place  duties  on 
other  articles  than  produce  and  manufac 
tures  of  the  other  colonies.  It  may  be 
very  difficult  to  do  so,  but  no  doubt  it  is 
possible.  There  is  a  huge  consumption 
of  chaff,  hay,  oats,  and  other  articles  of 
that  kind  in  Western  Australia.  It  is  only 
by  imposing  an  all-round  Tariff  that  West- 
ern Australia  is  able  to  get  the  revenue 
which  it  requires.  It  is  only  just  that 
the  people  of  Western  Australia  should  not 
be  called  upon  to  lose  more  than  one-third 
of  their  revenue,  and  that  some  more 
equitable  arrangement  should  be  made. 
What  is  that  equitable  arrangement  to 
any  member  of  the  Convention  who  is 
anxious  for  federation  ?  It  is  only  a  drop 
in  the  bucket  when  it  is  divided  amongst 
other  colonies.  If  the  revenue  of  Western 
Australia  keeps  on  increasing  by  leaps  and 
bounds,  as  it  is  doing  at  present,  that 
colony  will  not  be  entitled  to  the  refund 
which  it  is  proposed  to  give.  Therefore, 
the  argument  of  the  honorable  member  on 
that  score  falls  to  the  ground.  When  the 
people  of  this  colony  export  foreign  goods 
to  Western  Australia  they  get  a  rebate, 
and  they  do  not  pay  Is.  of  duty.  The 
duty,  of  course,  is  collected  in  Western 
Australia,  where  the  goods  are  consumed. 
A  merchant  would  be  a  very  extraordinary 
business  man  if  he  exported  goods  from 
his  warehouse  after  paying  duty  here. 
He  does  nothing  of  the  kind.  The 
goods  are  exported  in  bond.  Even  if 
they  do  pay  the  duty  here  there  is  a 
rebate  granted,  so  that  the  Western  Aus- 
tralian people  pay  the  duty  in  that  case. 
As  to  the  guarantee  to  the  state  Trea- 
surer, no  doubt,  that  is  a  very  serious 
matter.  I  myself  would  like  to  see  some 
clause  in  the  Bill  to  give  the  people  of  the 
states,  and  especially  the  states  Govern- 
ments, some  guarantee  that  they  should 
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know  with  certainty  that  they  would 
have  sufficient  money  refunded  to  them 
to  pay  the  interest  on  their  indebtedness. 
But  I  argue  with  myself  in  this  way. 
There  is  a  House  of  Representatives 
representing  the  states,  and  there  is  a 
Senate  representing  the  states.  In  the 
House  of  Representatives  there  will  be, 
say,  twelve  members  representing  a  state, 
and  in  the  Senate  six  members  representing 
the  same  state.  Now,  are  those  members 
going  to  allow  their  state  to  be  robbed  1 

Mr.  Isaacs. — But  you  must  see  that, 
although  the  House  of  Representatives  can 
pass  any  Bill  it  likes,  if  the  Senate  does 
not  pass  it  the  state  cannot  get  the  money. 

Mr.  FRASER.— Surely  the  representa- 
tives of  a  state  in  the  House  of  Represen- 
tatives, and  in  the  Senate,  will  take  good 
care  to  see  that  their  state  is  fairly 
treated,  and  you  cannot  expect  more  than 
that.  Then  there  is  the  bookkeeping  system. 
All  of  us  would  like  to  see  the  bookkeep- 
ing system  got  rid  of  if  it  were  possible, 
but  I  do  not  see  how  that  is  possible,  and 
I  must  admit,  as  a  business  man,  that  it 
is  the  safest,  surest,  and  least  objection- 
able of  all  the  schemes  that  have  been 
submitted  to  us.  With  the  bookkeeping 
system,  the  amount  of  money  that  should 
be  returned  to  the  various  states  is 
known  approximately.  There  can  be 
no  doubt  about  the  approximate  amount. 
We  need  not  split  straws  over  a  few 
pounds  one  way  or  the  other.  Canada 
has  suffered  in  this  way  to  some  extent ; 
but  would  the  people  of  Canada  go  back 
on  federation  because  of  that  slight  diffi- 
culty 1  Nothing  of  the  kind.  There  is 
not  a  man,  woman,  or  child  in  all  Canada 
that  would  dream  of  going  back  because 
of  this  little  difficulty.  So,  I  hope,  it 
will  be  with  us.  The  country  of  Australia 
is  infinitely  richer  than  the  Dominion 
of  Canada,  and,  therefore,  federation 
will  be  more  advantageous  to  the  people 
of  Australia,  as  a  whole,  than  even 
it  has  been  to  Canada,  because,  the 
wealthier  the  country,  the  more  advantage 
is   gained  by  federation ;  and   the  poorer 


the  country,  the  less  advantage  is  realized 
from  federation.  Hence,  Australia  being 
a  marvellous  country  for  wealth,  will 
gain  much  more  by  federation  than 
almost  any  other  country  that  could  be 
named.  What,  then,  is  the  use  of  harp- 
ing and  carping  over  a  few  pounds  here 
or  there  1  The  bookkeeping  system  will 
define  the  amount  which  ought  to  be  re- 
turned to  the  states  ;  and,  therefore,  I  am 
content  to  leave  the  matter  to  the  Federal 
Parliament. 

Mr.  Trenwith. — Will  this  system  let 
the  Treasurer  of  a  state  know  how  much 
he  will  get  back  at  the  end  of  the  year, 
before  that  time  comes1? 

Mr.  FRASER.— The  bookkeeping  sys- 
tem will  let  the  states  Treasurers  know, 
approximately,  the  amounts  they  are  en- 
titled to. 

Mr.  Isaacs. — Not  at  all ;  you  want  both 
the  bookkeeping  system  and  the  decision 
of  the  Federal  Parliament,  to  say  how 
much  will  go  back. 

Mr.  FRASER.— For  the  first  two  years 
the  exact  sum  received  is  returned,  less 
the  federal  expenditure. 

Mr.  Isaacs. — That  is  before  the  uniform 
Tariff. 

Mr.  FRASER.  —  After  the  uniform 
Tariff,  the  business  is  carried  on  pretty 
well  on  the  same  lines,  the  only  difference 
being  that  there  is  the  uniform  Tariff. 
Now,  I  am  one  who  believes  that  a  uniform 
Tariff  may  probably  bring  in  more  revenue 
than  we  are  aware  of,  because  there  will 
be  such  a  boom  all  over  Australia.  I  have 
interests  in  many  parts  of  Australia,  and  I 
can  say  that  there  is  no  danger  to  any 
colony  from  the  introduction  of  a  uniform 
Tariff.  Suppose  one  colony  prospers  a 
little  more  than  another  through  federa- 
tion— I  could  name  some  that  perhaps 
would  gain  more  than  others — still  the 
gain  to  every  individual  colony  will  be  so 
great  that  they  will  forget  all  about  these 
difficulties.  At  any  rate,  the  gain  to  Canada 
has  been  marvellous,  and  has  enabled 
the  people  there  to  do  wonders,  which  they 
never  contemplated  doing  before.     Is  the 
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Attorney-General  of  this  colony  going  to 
rise,  and  harp  and  carp  over  the  difficul- 
ties that  may  occur?  Surely  that  is  not 
the  spirit  in  which  this  matter  should  be 
considered. 

Sir  William  Zeal. — And  there  is  no 
alternative  proposal  submitted. 

Mr.  FRASER.—  No.  If  I  chose  I  could 
find  fault  easily  enough  with  these 
proposals,  but  I  think  the  individual 
who  finds  fault  is  bound  to  propose 
a  better  scheme,  and  I  do  not  think 
a  better  one  can  be  discovered.  When 
we  find  Treasurers  and  ex-Treasurers 
of  the  various  states — men  in  whom  we 
have  the  greatest  confidence,  men  of 
great  experience  and  capacity — unanimous 
in  saying  that  this  is  the  safest  and  best 
method  that  could  be  adopted,  I  think 
that  lay  members  or  professional  members 
— I  am  now  speaking  of  barristers — of 
this  Convention  may  very  well  say 
"Ditto."  I  hope  that  there  will  be 
no  more  carping  of  this  kind.  I  think 
that  this  scheme  is  on  perfectly  safe 
lines,  and  I  only  rose  to  say  that  I 
believe  there  is  no  danger  attending  it. 
Of  course,  I  would  not  object  if  the  state 
Treasurer  had  some  little  assurance  given 
to  him ;  but  I  am  willing  to  accept  any 
reasonable  proposal,  because  I  believe  the 
advantage  of  federation  will  be  so  great 
that  the  people  will  be  universally  joy- 
ful after  its  consummation.  Therefore,  I 
hope  that  we  will  strive  to  the  end  of 
achieving  that  result  throughout  this  dis- 
cussion. 

Mr.  HOLDER  (South  Australia).— The 
Attorney- General  of  Victoria  (Mr.  Isaacs) 
has  asked  three  questions,  which,  I  think, 
demand  an  answer.  He  has  raised  three 
difficulties,  which,  I  think,  are  the  only 
serious  difficulties  in  the  way  of  the  ac- 
ceptance of  this  scheme  that  have  been 
raised  since  these  proposals  were  sub- 
mitted to  us.  Those  difficulties  I  shall 
take  in  the  order  in  which  he  raised 
them.  The  first  is  the  question  of  Western 
Australia,  and  I  admit  freely,  as  I  ad- 
mitted the  other  day  in  reply  to  an 
[Mr.  Fraser. 


interjection  by  the  honorable  member 
(Sir  John  Downer),  that  the  scheme 
in  reference  to  Western  Australia  is 
not  logically  defensible,  any  more 
than  is  the  bookkeeping  scheme ;  but  I 
submit  that  the  proposal  is  defensible  on 
the  ground  of  expediency  at  least,  and  I 
think,  from  some  points  of  view,  on  a 
somewhat  higher  ground.  What  is  the 
position  1  I  will  give  some  figures  for  the 
sake  of  placing  the  matter  in  concrete 
form  before  honorable  members.  We  will 
assume — for  all  these  figures  are  but  an 
assumption — that  the  average  loss  of  the 
colonies  of  South  Australia,  Western  Aus- 
tralia, Tasmania,  and  Victoria,  through  the 
operation  of  the  uniform  Tariff,  is  1 0  percent, 
of  their  revenue  from  Customs  and  Excise, 
and  that  the  loss  to  the  colony  of  Western 
Australian  exceeds  that  average  by  10  per 
cent,  more  ;  that  is  to  say,  that  the  loss 
to  Western  Australia  alone  is  20  per  cent. 
Then  we  have  this  state  of  matters 
to  deal  with :  Western  Australia  loses 
£200,000  of  her  revenue,  while  the  other 
colonies  only  lose,  proportionately,  a  sum 
representing  half  of  that  amount.  I 
must  point  out,  however,  that  these 
figures  which  I  am  suggesting  are  the  net 
figures,  and  that,  before  we  arrive  at 
them,  we  must  set  any  gains  under  the  new 
Tariff  against  any  possible  losses.  For  in- 
stance, as  I  mentioned  the  other  day,  there 
are  no  excise  duties  on  beer  in  Western 
Australia,  no  duties  on  sugar,  on  tea, 
or  on  a  number  of  other  articles  of  lesser 
importance  which  almost  certainly  will, 
under  the  Federal  Tariff,  be  dutiable. 

Mr.  O'Connor.  —And  bring  in  a  very 
large  revenue. 

Mr.  HOLDER.— Yes.  As  I  have  pre- 
viously mentioned,  three  lines  only — 
beer,  tea,  and  sugar — would  produce 
£160,000,  and  probabty  some  other 
items  of  revenue  w7ould  further  increase 
the  augmented  revenue  to  be  derived 
under  the  new  Tariff  by  Western  xlus- 
tralia.  But,  after  all  these  have  been 
taken  into  account — and  not  only  taken 
into  account  in  Western   Anstrali;i    hut  in 
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every  other  colony  —  in  Victoria,  for 
example,  where  the  probabilities  are  that 
a  reduction  of  some  of  the  present  high 
duties  would  result  in  increased  importa- 
tions, and,  consequently,  increased  revenue 
—  when,  I  say,  all  these  increases  have 
been  taken  into  account,  there  still  remains 
the  discrepancy  that  Western  Australia 
loses  20  per  cent,  of  her  revenue  from 
Customs  and  Excise,  while  the  average  loss 
of  the  other  colonies  is  only  10  per  cent. 
Under  these  circumstances,  does  it  not 
appear  to  honorable  members  that  Western 
Australia  is  justified  in  the  request  that 
this  10  per  cent,  extra  loss  should  be  made 
up  in  some  way  %  I  admit  that,  while  it 
is  a  loss  to  the  Treasury,  it  is  not  a  loss  to 
the  people;  and  that  is  no  less  true  of 
every  other  colony  than  it  is  of  Western 
Australia.  If  in  Victoria  and  the  other 
colonies,  as  undoubtedly  would  be  the 
case,  a  large  sum  is  lost  through  the 
operation  of  intercolonial  free- trade, 
the  loss  will  only  be  a  loss  to  the 
Treasuries  of  those  colonies,  but  it 
will  be  a  gain  to  the  people.  In 
Bpite  of  that  fact,  however,  it  is  a  loss 
to  the  state  Treasury,  and  it  cannot  be 
supposed  for  a  moment  that,  with  a  loss 
like  this  staring  Western  Australia  in  the 
face,  demanding  the  imposition  of  direct 
taxation  of  a  very  considerable  amount  in 
order  to  make  it  up,  Western  Australia 
would  come  into  the  Federation.  I  do 
not  think  that  is  to  be  expected  for  a 
moment.  We  are,  therefore,  face  to  face 
with  these  two  alternatives.  First,  to 
make  some  concession — you  may  say  for 
expediency  sake  only — to  Western  Aus- 
tralia, in  order  to  bring  her  in,  and  to 
give  us  the  benefit  of  free  entrance  to 
her  ports  ;  or,  as  the  other  alterna- 
tive, we  must  contemplate  her  staying 
out  altogether. 

Mr.  Isaacs. — Why  should  we  contem- 
plate that  in  Western  Australia  they  will 
not  recognise  the  justice  of  making  up 
this  loss  themselves?  Why  should  Vic- 
toria, for  example,  have  to  make  it 
up? 


Mr.  HOLDER. — I  am  coming  to  that 
in  a  moment.  I  will  answer  all  the  points 
which  the  honorable  member  made  in  his 
very  able  speech.  My  first  answer  is  that, 
as  I  have  shown,  Western  Australia  must 
either  obtain  some  such  concession,  or  she 
must  impose  heavy  direct  taxation,  or  else 
stay  out  of  the  Federation  altogether  ;  and 
I  think  the  probability  is  that  she  would 
determine  to  stay  out  rather  than  face 
heavy  direct  taxation.  If  her  loss  were  no 
heavier  per  cent,  than  the  loss  of  other 
colonies,  I  should  say  that  she  ought 
to  bear  it.  There  is  no  more  reason 
why  Western  Australia  should  be  assisted 
to  bear  the  average  loss  than  there  is  why 
Victoria,  Tasmania,  or  South  Australia 
should  be  assisted  to  bear  that  loss ;  but, 
when  we  contemplate  something  far  in 
excess  of  the  average  loss,  then  to  the 
extent  of  that  excess  we  are  contemplating 
a  special  case,  and  special  cases  need 
special  remedies.  It  is  a  special  remedy 
to  meet  a  special  case  that  is  suggested  in 
the  clause  with  reference  to  Western  Aus- 
tralia in  the  proposals  now  before  us. 
The  honorable  and  learned  member  (Air. 
Isaacs) .  wished  to  know  why  we  should 
require  the  other  states  to  contribute  to 
make  good  the  loss  of  Western  Australia, 
and  I  wish  to  show  why  I  think  there  is  very 
good  reason  for  our  doing  so.  Surely  the 
benefit  which  is  realized  through  the  intro- 
duction of  colonial  produce  and  manufac- 
tures into  any  state  is  not  only  a  benefit 
to  that  state  but  also  a  benefit  to  those 
w.ho  do  the  trade  with  her.  At  the  present 
time  Victoria,  I  believe,  does  a  little  over 
40  per  cent,  of  the  entire  intercolonial  trade 
with  Western  Australia;  and,  if  that  be  so, 
surely  Victoria  will  benefit  very  largely. 

Mr.  Isaacs. — But  does  she  not  get  that 
benefit  now  % 

Mr.  HOLDER.— If  Victoria  will  con- 
sent to  transfer  the  whole  of  her  inter- 
colonial trade  with  Western  Australia  to 
South  Australia,  I  believe  that  South  Aus- 
tralia would  willingly  meet  Victoria's  share 
of  the  loss  that  would  arise  under  the 
present  proposal. 
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Mr.  Trenwith. — You  mean  you  would 
pay  other  people's  taxesout  of  trade  profits  ? 
Mr.   HOLDER.— I  do   not   follow   the 
interjection. 

Mr.  Trenwith. — Your  suggestion  is  that 
the  added  trade  would  compensate  for  the 
cost  that  would  be  entailed. 

Mr.  HOLDER.— I  recognise  that  trade 
is  a  very  important  matter  to  any  colony 
or  state,  and  that  we  are  all  prepared  to 
do  a  great  deal  to  secure  trade.  For 
South  Australia  to  secure  the  trade  which 
Victoria  now  does  with  Western  Australia 
would  be  worth  a  good  many  thou- 
sands of  pounds  to  her,  and,  as  I  have 
said,  I  believe  South  Australia  would 
freely  pay  Victoria's  share  of  the 
loss  in  order  to  get  that  trade.  Vic- 
toria, by  having  that  trade,  is  realizing 
a  very  large  advantage  through  her  inter- 
course with  Western  Australia,  which,  I 
assert,  judging  from  past  experience,  she 
will,  to  a  large  extent,  lose  as  time  goes  on, 
unless  Western  Australia  joins  the  Federa- 
tion. We  cannot  believe  that  Western  Aus- 
tralia will  continue  to  do  so  very  large  a 
proportion  of  her  trade  with  the  other 
colonies  for  a  long  period  of  time.  Why 
should  she  continue  to  do  more  trade 
with  the  other  colonies  than  they  do 
with  each  other?  At  the  present  time 
she  does  more  trade  with  the  other 
colonies  than  they  do  with  each  other, 
because,  instead  of  forming  business  con- 
nexions with  foreign  parts,  she  has  gone 
to  places  convenient  and  near  at  hand. 
But  she  will  not  long  continue  to  do  that, 
and  the  time  is  not  far  distant  when, 
owing  to  her  development,  she  will  seek 
the  cheapest  markets,  even  if  they  are  at 
the  other  end  of  the  world.  When  that  day 
comes,  Victoria  and  the  other  colonies 
which  do  a  large  trade  with  Western  Aus- 
tralia now  will  lose  a  great  deal  of  that 
trade. 

Mr.  McMillan.  —  This  has  been  the 
history  of  all  the  colonies. 

Mr.  HOLDER.— Yes,  without  a  single 
exception.      I  do  not  want   South  Aus- 
tralia and  Victoria  to  lose  this  trade,  and, 
[Mr.  Holder. 


therefore,  I  hope  that  Western  Australia 
will    join    the    Union.      When   Western 
Australia  has   her    ports    free  to  all  the 
colonies,  and  closed,  more  or  less,  accord- 
ing to  the    nature    of    the    Tariff,  to  all 
other  parts  of  the  world,  there  will  be  no 
fear  that  the  whole  of  Australia  will  not 
always    possess   her   trade.      Every  Aus- 
tralian  producer  and   merchant  will  then 
get  the  benefit  of  the  trade  of  all  Aus- 
tralia.    That  is  what  I  want,  and  I  think 
that  the  payments  which  the  other  states 
are  asked   to   make  to  Western  Australia 
under  these  proposals  are  justified   by  the 
special  conditions  of  the    case   from  the 
Western  Australian  point  of  view,  and  also 
from  the  point  of  view  of  the  other  states, 
who  by  no  means  fail  to  get  an  equivalent 
for   their   fair   and     reasonable  contribu- 
tion.    The  Attorney-General    of  Victoria 
and    the    Premier    of     South    Australia 
both  referred  to  a  matter  of  very  great 
importance,    and    that   is   the   possibility 
in  time  to  come  of  a  periodical  scramble 
for  the  surplus  revenue  of  the  Common- 
wealth.     We   all   regret    that,    to   some 
extent  at  least,    the  states   must  be  de- 
pendent  upon    the  Federation    for   their 
very  life,  owing  to  the  impossibility,   so 
far  as  we  can  yet  see,  of  devising  any  plan 
by  which  the  revenue  of  the   Federation 
may   be   kept   down    to  something   very 
little  exceeding  its  needs.     But  I  do  not 
imagine  that  there  will  be  anything  like  an 
annual  scramble.     Just  as  we  have  some- 
times contemplated  the  possibility  of  form- 
ing a  scheme  in  this  Convention  to  meet 
times  which  we  know  are  seven  or  eight 
years   ahead,   I   think   that  the   Federal 
Parliament,  with  much  more  advantage, 
will  be  asked  from  time  to  time  to  adopt 
schemes  for  the  equitable  distribution  of 
the  surplus,  and  while  we  may  not  here 
succeed    in    formulating    a     satisfactory 
scheme,    there   is   no   reason   to  suppose 
that  they  will  fail. 

Mr.  Isaacs. — That  cannot  be  done  for 
the  first  five  years. 

Mr.  HOLDER.— No,  and  I  think  it  is 
just  as  well  that  we  should  have  time  to 
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get  acquainted  with  each  other  and  with 
the  machinery  of  the  Constitution  in  the 
meantime. 

Mr.  Isaacs.— That  is  just  the  time 
when  we  want  more  security. 

Mr.  HOLDER.— We  have  it.  Under 
the  Constitution  there  can  be  no  scrambles 
for  seven  years. 

Mr.  Isaacs. — Immediately  uniform  du- 
ties are  imposed,  a  scramble  will  com- 
mence. 

Mr.  HOLDER.— I  thought  I  had  to 
convince  an  honorable  member  who  had 
mastered  the  details  of  the  scheme,  which 
would  have  been  somewhat  difficult,  but 
I  find  that  I  have  an  easier  task.  I  see 
that  I  have  to  convince  one  who  has  missed 
a  fact,  the  statement  of  which  will  be  an 
answer  to  his  objections.  The  fact  is  that, 
under  the  scheme,  for  the  two  years  pre- 
ceding the  uniform  Tariff,  and  the  five  years 
following,  the  distribution  of  the  surplus 
is  absolutely  provided  for.  Therefore, 
there  can  be  no  scramble  for  seven  years. 
During  seven  years  we  shall  have  an  entire 
absence  of  any  of  these  sources  of  strife, 
and  we  can  in  that  time  become  acquainted 
with  each  other  and  with  the  federal 
machinery,  and  be  prepared  afterwards  to 
make  equitable  provision  for  the  future. 

Mr.  Isaacs. — Will  the  honorable  mem- 
ber state  what  is  to  be  the  total  amount 
to  be  raised  by  the  Commonwealth  in  the 
five  years  following  federation  ? 

Mr.  HOLDER.— I  think  I  replied  to 
that  question  last  week,  when  I  said  that 
the  needs  of  four  out  of  the  five  states 
were  absolutely  imperative. 

Mr.  Isaacs. — That  is  what  I  meant 
when  I  said  there  would  be  a  scramble. 
There  will  be  a  scramble  to  get  a  cer- 
tain amount  of  revenue  raised,  so  that  the 
states  may  by  the  bookkeeping  process 
get  back  a  sum  which  will  satisfy  them. 
The  scramble  will  come  before  the  end  of 
the  seven  years. 

Mr.  HOLDER.— The  scramble  to  which 
I  now  understand  the  honorable  member  to 
refer  is  that  in  connexion  with  the  framing 
of  the  Tariff.     Whatever  provisions  you 


put  into  the  Constitution,  there  will  always 
be  a  big  scramble  in  regard  to  that  matter. 

Mr.  Isaacs. — There  will  be  a  scramble 
so  as  to  secure  a  sufficient  return  under 
the  bookkeeping  system  to  satisfy  the 
needs  of  the  states. 

Mr.  HOLDER.— I  thought  at  first  the 
honorable  member  was  referring  to  the 
scramble  between  state  and  state,  so  that 
each  might  obtain  an  advantage  over  its 
neighbour. 

Mr.  Isaacs. — That  would  be  a  different 
scramble  altogether. 

Mr.  HOLDER.— I  have  no  doubt  that, 
in  connexion  with  the  framing  of  the  first 
Tariff  and  afterwards,  there  will  be 
struggles  between  free-traders  and  protec- 
tionists, between  those  who  want  to  raise 
revenue  through  the  Customs  only  and 
those  who  want  to  raise  it  by  direct 
taxation. 

Mr.  Isaacs. — And  a  scramble  to  secure 
the  raising  of  a  sufficient  sum  to  satisfy 
the  needs  of  the  states. 

Mr.  HOLDER.— I  think  that  that  can 
hardly  be  called  a  scramble,  because  out  of 
the  five  states  the  maintenance  of  the 
solvency  of  four  will  require  the  raising 
of  a  sum  practically  equivalent  to  the 
amount  raised  at  present. 

Mr.  Fraser. — The  danger  is  that  too 
much  will  be  raised. 

Mr.  HOLDER.— I  think  that  the  Com- 
monwealth will  be  fair.  The  federal  autho- 
rities will  not  raise  much  more  money 
than  they  can  help,  and  so  we  shall  have 
practically  a  little  over  £6,000,000  raised 
annually  by  customs  and  excise  duties. 
The  raising  of  that  amount — I  do  not 
think  I  can  put  it  more  effectively  than  I 
put  it  last  week — will  be  guaranteed  by  the 
needs  of  four  out  of  the  five  states.  These 
states  will  possess  four-fifths  of  the  repre- 
sentation in  the  Senate,  and  much  more 
than  that  representation  in  the  popular 
branch  of  the  Legislature.  The  next 
scramble  to  which  I  come  is  the  fight 
between  the  different  states,  at  the  end  of 
seven  years,  to  secure  all  they  can  for  their 
own  Treasuries.     If  we  may  imagine  that 
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the  states  will  act  as  individuals  will  act, 
we  can  be  sure  that  each  state  will  look 
after  itself  in  this  matter. 

Mr.  Isaacs. — That  is  the  second  and 
most  important  scramble. 

Mr.  HOLDER.— My  first  point  is  that 
the  Federal  Parliament,  in  which  we  shall 
all  be  represented,  will  be  in  a  far  better 
position  to  settle  the  matter  than  we  are 
in  to-day.  The  honorable  member  wants 
us  to  settle  it  now.  Surely  it  is  not  so 
easy  to  settle  it  now  as  it  will  be  to  settle 
it  when  the  day  comes  for  the  arrange- 
ment to  have  force. 

Mr.  Fraser. — With  all  the  experience 
they  will  have  then  1 

Mr.  HOLDER.— Yes,  and  with  all  the 
knowledge.  If  the  honorable  member  had 
the  settlement  of  it,  he  would  insert  in  the 
Constitution,  which  is  not  to  be  amended 
except  by  a  double  referendum  and  all  the 
rest  of  the  machinery,  a  provision  to  the 
effect  that  when  the  time  comes  for  the 
distribution  of  the  surplus  it  shall  be  dis- 
tributed per  capita.  But,  instead  of  going 
forward  seven  years,  suppose  we  go  back 
seven  years.  Suppose  that  seven  years 
ago  we  had  met  in  convention,  and  had 
then  determined,  as  we  might  fairly  have 
done,  that  the  distribution  of  the  surplus 
should  be  per  capita,  where  would  Western 
Australia  have  been  to-day  1  The  Western 
Australians  would  be  contributing  nearly 
£8  per  head,  and  receiving  £2,  while  the 
people  of  South  Australia  would  be  con- 
tributing a  little  less  than  £2  per  head, 
and  getting  back  £2.  Money  raised  in 
one  state  would  be  obviously  paid  away 
to  other  states,  and  we  should  to-day  be 
face  to  face  with  a  tremendous  agitation. 

Mr.  Henry. — It  would  have  been  the 
same  if  the  bookkeeping  system  had  been 
adopted. 

Mr.  HOLDER.— No;  certainly  not. 
But  if  this  per  capita  distribution  had 
been  adopted,  we  should  to-day  have  been 
face  to  face  with  a  tremendous  agitation 
for  an  alteration  of  the  Constitution. 
Every  Western  Australian  representa- 
tive would  have  been  pledged  to  secure 
[Mr.  Holder. 


an  alteration  of  the  Constitution  which 
would  put  a  stop  to  this  monstrous  in- 
justice. Who  is  to  say  where  the  boom 
will  be  seven  years  hence  ?  We  hope  that 
Queensland  is  coming  into  the  Federation, 
and  I  can  conceive  of  no  part  of  Aus- 
tralia where  a  boom  is  more  likely  than 
Queensland.  If  seven  years  hence  there 
were  a  boom  in  Queensland,  and  the  Queens 
landers  were  contributing  then  as  the 
Western  Australians  would  be  contribut- 
ing to-day,  Queensland,  supposing  the 
per  capita  distribution  were  in  force, 
would  be  upon  the  verge  of  a  rebellion. 
I  think  we  had  better  leave  the  distribu- 
tion of  the  surplus  to  the  Federal  Parlia- 
liament,  to  be  dealt  with,  not,  I  hope, 
from  year  to  year,  but  for  a  term  of  years, 
with  this  possibility — that,  if  special  cir- 
cumstances arose  making  the  distribu- 
tion which  had  been  arranged  inequitable, 
the  Federal  Parliament  should  be  free, 
without  a  threatened  revolution,  to  deal 
with  the  whole  matter  at  once,  and  to 
adjust  the  inequality.  It  has  been  sug- 
gested that,  to  make  the  state  Treasurers 
secure,  a  hard-and-fast  provision  should  be 
inserted  in  the  Constitution  requiring  the 
return  of  a  fixed  proportion  of  the  revenue 
to  the  states.  I  do  not  think  I  am  re- 
vealing any  confidences,  or  doing  anything 
other  than  I  am  free  to  do,  when  I  say 
that  both  in  the  Adelaide  Finance  Com- 
mittee and  in  the  Melbourne  Finance 
Committee  I  have  been  influenced  by  that 
thought.  Some  three  or  four  weeks  ago 
I  put  into  writing  a  provision  which  I  con- 
ceived would  meet  the  needs  of  the  case. 
My  provision  runs  as  follows  : — 

The  Commonwealth  shall  return  to  the  several 
states,  in  such  proportions  as  may  in  the  opinion 
of  the  Parliament  be  equitable,  either  in  meet- 
ing the  loss  (if  any)  on  the  works  and  services 
taken  over,  in  relieving  the  states  of  obligations 
in  respect  of  loans,  or  in  cash  payments,  at 
least  seven-twentieths  of  the  total  annual 
revenue  from  Customs  and  Excise. 

We  will  take  the  total  Customs  revenue  to 
be  a  little  over  £6,000,000,  and  the  total 
expenditure  of  the  Commonwealth  about 
£300,000,  which  accords  with  the  figures 
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supplied  to  us  in  Adelaide.  If  the  federal 
authority  were  allowed  to  absorb  one- 
twentieth  of  the  £6,000,000  raised  by 
customs  duties  it  would  have  the  £300,000 
which  it  required. 

Mr.  Isaacs. — That  would  not  be  nearly 
enough. 

Mr.  HOLDER.— So  far  as  the  calcu- 
lations are  concerned,  I  defy  any  one  to 
pick  a  hole  in  them. 

Mr.  McMillan. — Did  not  the  honorable 
member  object  to  limiting  the  expenditure 
of  the  Commonwealth  1 

Mr.  HOLDER.— I  will  deal  with  that 
matter  presently.  So  far  as  the  interjec- 
tion of  the  Attorney-General  of  Victoria 
is  concerned,  the  figures  I  have  given  are 
from  the  point  of  view  of  calculation 
absolutely  correct. 

Mr.  Isaacs.  —  £300,000  would  be 
enough? 

Mr.  HOLDER.— Absolutely,  So  far  as 
the  policy  of  the  amendment  is  concerned, 
I  shall  have  something  to  say  about  it 
presently.  The  total  Customs  and 
Excise  revenue  may  be  taken  as  a  little 
over  £6,000,000,  one-twentieth  of  which 
amount  is  £300,000,  which  is  precisely 
the  sum  that,  according  to  the  Bill 
as  it  left  us  after  the  Adelaide  ses- 
sion, might  be  absorbed  by  the  original 
expenditure  of  the  federal  authority. 
Then  we  provide  that  the  balance, 
£5,700,000,  shall  be  returned  to  the 
states,  and  we  set  out  three  ways  in  which 
that  money  may  be  returned.  It  may  be 
returned  to  the  states,  first,  by  meeting 
the  loss  on  works  and  services  taken  over. 
According  to  the  estimates  supplied  in 
Adelaide,  that  loss  would  amount  to 
£1,200,000.  It  may  be  applied,  secondly, 
as  time  goes  on,  in  relieving  the  states 
of  obligations  in  respect  of  their  public 
debts,  by  the  payment  of  either  interest 
or  principal.  In  this  case  there  would  be 
no  cash  balance  to  be  returned.  It  would 
all  be  absorbed.  That  can  only  come 
about,  however,  through  mutual  agree- 
ment between  the  state3.  And,  thirdly, 
it  may  be  returned  to  the  states  in  cash 


payments.  If  the  balance  is  to  be  re- 
turned to  the  states,  it  should  be  paid 
in  these  ways.  That  would  amount,  as  I 
have  said,  to  not  less  than  £5,700,000. 

Mr.  Isaacs. — For  what  period  was  that  1 

Mr.  HOLDER.— I  put  no  period;  I 
meant  it  to  be  a  perpetual  obligation. 

Mr.  Isaacs. — To  start  when1? 

Mr.  HOLDER.— At  the  end  of  the  seven 
years.  That  would  meet  all  the  argu- 
ments which  Mr.  Isaacs  has  mentioned. 
Honorable  members  will  see,  too,  that  if 
the  loss  on  works  and  services  taken  over 
increased,  or  if  there  were  any  further 
works  and  services  taken  over,  that  would 
be  provided  for  automatically,  and,  as  the 
revenue  from  Customs  and  Excise  may 
be  expected  to  increase,  the  amount  at 
the  disposal  of  the  Commonwealth  would 
steadily  grow,  and  would  meet  the  de- 
mands of  the  Commonwealth. 

Mr.  McMillan. — The  honorable  mem- 
ber makes  a  fixed  and  rigid  proportion 
for  all  time. 

Mr.  HOLDER.— Yes ;  I  accepted  this 
view  in  Adelaide,  and  continued  to  hold 
it  until  the  meeting  of  the  Finance  Com- 
mittee in  Melbourne.  I  tested  both  com- 
mittees with  it,  and  I  now  want  to  put 
before  the  Convention  the  arguments  with 
which  I  was  met.  The  first  objection  is 
this  :  I  have  stated  here  that  the  utmost 
sum  at  the  disposal  of  the  Federal  Parlia- 
ment for  its  original  expenses  is  £300,000, 
and  that  it  must  return  nineteen-twentieths 
of  the  Customs  and  Excise  revenue  to  the 
states  in  one  of  the  three  ways  I  have  men- 
tioned. It  is  urged  that  in  this  way  I 
should  practically  put  into  the  Constitu- 
tion that  the  requirements  of  the  federal 
revenue  from  Customs  and  Excise  must 
be  £6,000,000  a  year.  Now,  I  was  asked, 
and  with  such  effect  that  I  feel  the  weight 
of  the  argument  this  morning — "  Is  it  ex- 
pedient to  declare  in  this  Constitution,  no 
matter  what  development  may  take  place  in 
regard  to  direct  or  indirect  taxation,  that 
there  shall  be  £6,000,000  a  year  raised  by 
Customs  and  Excise  ?"  Well,  I  believe  that 
there  will  be  £6,000,000  a  year  raised  by 
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Customs  and  Excise,  but  there  are  some 
persons  who  do  not.  Some  free-traders, 
for  instance,  are  sanguine  enough  to 
believe  that  a  free-trade  policy  will  be 
adopted  by  the  Federation,  and  that  the 
revenue  will  be  less  than  £6,000,000,  and 
they  urge  that  if  we  put  this  proposal  into 
the  Constitution,  we  practically  say  that 
the  Federation  shall  not  adopt  a  free-trade 
policy,  but  must  adopt  another  policy. 
Now,  I  do  not  want  to  say  that  the  Feder- 
ation shall  or  shall  not  adopt  a  free-trade 
policy.  I  want  to  leave  the  Federation 
free,  but  to  leave  it  free  it  is  argued  "You 
must  not  put  this  into  the  Constitution." 
And  there  is  a  good  deal  in  that  argu- 
ment. Another  objection  raised  is  that, 
if  we  say  that  the  states  shall  have 
nineteen-twentieths  of  the  Customs  and 
Excise  revenue  returned  to  them,  and  that 
the  federal  expenditure  shall  only  have 
one-twentieth,  what  is  to  prevent  the 
federal  authorities  saying  "  We  do  not 
want  a  revenue  of  which  we  can  only  have 
one-twentieth,  so  we  will  not  trouble  about 
Customs  and  Excise,  but  we  will  go  in  for 
raising  our  £300,000  of  revenue  by  means 
of  something  of  which  we  have  the  sole 
control"?  And,  of  course,  it  is  said,  nine- 
teen-twentieths of  nothing  would  not  be 
much  good  to  the  states.  There  would 
be  no  guarantee  for  the  solvency  of  the 
states  in  such  a  contingency  as  that.  A 
guarantee  resolving  itself  into  the  possi- 
bility of  the  states  receiving  nineteen- 
twentieths  of  nothing  would  certainly  be 
valueless.  Although  I  have  still  some 
little  regard  for  this  suggestion,  I  do  not 
at  present  intend  to  propose  it,  in  view  of 
those  arguments  against  it. 

Mr.  McMillan. — I  can  conceive  of  an- 
other objection.  Supposing  a  very  large 
expenditure  had  to  be  incurred  by  the 
Commonwealth  for  a  special  national  pur- 
pose, although  it  might  have  nothing  to 
do  with  the  states,  you  would  have  to 
raise  so  much  extra  to  distribute  amongst 
the  states,  in  order  to  provide  for  that 
special  expenditure,  although  the  extra 
revenue  would  not  be  wanted. 
[Mr.  Holder. 


Mr.  HOLDER.— If  I  granted  the  weight 
of  the  honorable  member's  suggestion,  I 
should  have  to  admit  that  possibly,  owing 
to  a  large  expenditure  for  defences  and 
other  purposes,  the  Commonwealth  may 
make  the  states  insolvent.  That  is  what 
the  interjection  may  amount  to. 

Mr.  McMillan. — That  is  scarcely  a  fair 
answrer. 

Mr.  HOLDER.— I  will  give  another. 
My  answer  is  that  if  any  large  expenditure 
has  to  be  incurred  by  the  Commonwealth 
on  the  defences — in  the  erection  of  forts, 
arsenals,  &c. — it  would  undoubtedly  be 
taken  out  of  loan  money,  and,  therefore, 
would  not  come  into  this  consideration  at 
all. 

Mr.  McMillan.— Supposing  £6,000,000 
is  a  sufficient  revenue,  but  supposing  you 
get  £7,000,000  by  your  Tariff,  and  it  is 
necessary  to  use  the  £1,000,000  for  a 
general  national  purpose,  such  as  defence, 
according  to  your  theory  you  would  have 
to  raise  the  Tariff  in  order  to  distribute 
the  balance  among  the  states,  or  you 
would  not  be  able  to  use  what  the  Com- 
monwealth required. 

Mr.  HOLDER. — I  can  conceive  of  a 
special  emergency  of  the  Commonwealth 
requiring  £1,000,000  of  money,  but  an 
expenditure  of  £1,000,000  over  and  above 
the  ordinary  expenditure  of  £300,000 
contemplates  nothing  short  of  a  national 
emergency,  and  I  should  be  very  sorry  to 
contemplate  that.  But  even  then  there 
is  the  answer  that  defences  are  a  part  of 
the  works  and  services  taken  over,  and  if 
there  were  a  national  emergency  it  would 
be  quite  competent,  without  contravening 
one  single  letter  of  this  proposal,  for  the 
necessary  expenditure  on  defences  to  be 
taken  out  of  the  Commonwealth  funds. 

Mr.  McMillan. — Do  you  intend  to 
make  any  proposal  in  this  direction  ? 

Mr.  HOLDER.— I  do  not  intend  to  do 
so  at  present,  but  I  wish  to  hold  myself 
free  to  make  a  proposal  if  occasion  de- 
mands. I  think  all  the  argument  is  in 
favour  of  leaving  the  proposals  in  the 
form  in  which    the    Finance    Committee 
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have  brought  them  up,  but  if  there  must 
be  some  limitation,  this  is  the  best  of 
which  I  have  any  knowledge.  A  good 
deal  more  can  be  said  for  this  than  for 
other  limitations  which  have  been  sug- 
gested in  the  past,  and  if  some  limitation 
is  required,  I  will  propose  this. 

Mr.  Isaacs. — If  it  is  correct,  relying 
on  the  necessities  of  the  occasion,  to 
return  £4,500,000  out  of  £6,000,000, 
why  not  rely  on  the  necessities  of  the 
states  being  secured  out  of  Customs  and 
Excise  revenue  ? 

Mr.  HOLDER.  —I  think  we  can ;  but  if 
that  argument  has  weight  against  my 
suggestion,  it  has  still  greater  weight 
against  the  argument  of  the  representa- 
tive of  Victoria. 

Mr.  Isaacs. — I  am  not  using  it  as  an 
argument  against  your  suggestion,  but  as 
clearing  away  one  of  the  objections. 

Mr.  HOLDER.  —  It  does  clear  away 
that  objection  ;  but  it  destroys  altogether 
the  necessity  for  this  suggestion,  and, 
therefore,  leaves  me  where  I  was  before. 
I  have  pointed  out  the  objections  that 
have  been  urged  against  my  suggestions, 
and  T  hope  I  have  satisfactorily  dealt 
with  them,  or,  at  all  events,  that  I  have 
put  points  which  are  worthy  of  the  con- 
sideration of  the  Convention. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  join  with  those  who  have  gone  before 
me  in  congratulating  the  Finance  Com- 
mittee on  their  work.  It  is  good  work, 
for  which  we  must  be  grateful,  and  the 
value  of  which  we  must  recognise,  even  if 
in  every  particular  we  may  not  agree  with 
it.  My  principal  reason  for  rising  is  to 
endeavour  to  show,  somewhat  more  hope- 
fully than  one  of  my  colleagues  who 
preceded  me,  the  position  in  which  Tas- 
mania stands  in  regard  to  this  Federation. 
One  of  my  colleagues  (Mr.  Dobson)  has 
put  it  in  this  way — "  Here  is  Tasmania, 
with  a  smaller  purse  than  the  larger 
colonies,  and  it  cannot  afford  to  enter  the 
Federation.  My  poverty  and  not  my  will 
may  compel  me,  for  a  time,  to  stand  out 
of  the  Federation." 


Mr.  Dobson. — Those  are  not  my  words, 
without  qualification.  I  said  that  if  we 
are  to  be  dragged  into  extravagant  ex- 
penditure, much  greater  than  we  are  now 
accustomed  to,  Tasmania  may  have  to 
stand  out  of  the  Federation.  You  give 
one  part  of  what  I  said  without  the  other. 

Sir  EDWARD  BRADDON.— Of  course 
I  did  not  give  the  whole  of  the  honorable 
member's  words,  but  there  is  a  sentence, 
and  there  are  one  or  two  others  in  the 
honorable  member's  speech,  which  hardly 
represent  Tasmania.  We  do  not  stand  as 
a  colony  seeking  to  be  allowed  in  on  suf- 
ferance— as  a  poor  member  of  the  group  to 
be  assisted  out  of  our  financial  difficulties. 
I  believe  that,  at  the  present  moment, 
apart  from  the  question  of  size,  Tasmania  is 
in  as  sound  a  position  as  any  colony  of  the 
group.  I  need  not  go  into  the  question  of 
our  revenue,  but  it  is  more  than  sufficient 
for  us  at  the  present  time,  and,  provided 
that  we  had  some  sort  of  guarantee  to  give 
to  our  people  that  our  finances  would  be 
protected  in  the  future,  I  believe  that 
Tasmania  would  be  as  willing  as  any 
colony  in  the  group  to  enter  the  Federa- 
tion, and  to  enter  it  as  an  independent 
state.  The  people  of  Tasmania  are  no 
more  blind  to  the  gain  that  we  shall  all 
make  by  federation  than  the  people  of  any 
other  state.  Whatever  small  sacrifices  we 
have  to  make  for  the  support  of  the  Fede- 
ral Government,  the  Federal  Parliament, 
and  the  Federal  Executive  generally,  there 
are  great  gains  to  be  obtained  by  the 
freedom  of  our  markets,  which  would  im- 
mediately result  as  the  consequence  of  our 
joining  the  Federation.  But  I  think  that 
the  representatives  of  Tasmania  ought  to  be 
assisted  in  this  way — we  should  be  allowed 
to  go  back  to  our  constituents  with  such 
assurances  as  will  induce  them  to  follow 
us  when  we  seek  to  lead  them  into  federa- 
tion. Honorable  members  know  that  Mr. 
Coirhlan,  who  is  accepted  as  an  authority 
and  is  one  of  the  leading  statists  of  these 
colonies,  has  pronounced  the  opinion,  with- 
out any  hesitation  or  any  qualification 
whatever,   that,    if  Tasmania  enters   this 
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Federation,  she  must  become  insolvent. 
Of  course  it  seems  over-bold  to  question 
such  an  authority,  but  I  make  bold  to 
question  it  myself.  I  do  not  think  that 
Mr.  Coghlan's  view  is  correct,  and  I  do  not 
think  the  way  in  which  he  has  applied  his 
figures  to  the  facts  of  the  case  will  bear 
him  out  in  that  prophecy.  But  the  pro- 
phecy exists,  and  we,  who  will  be  asked 
our  opinion  about  federation  on  our 
return  to  our  own  colonies,  are  certain 
to  be  asked  what  we  have  to  say  to  that 
prophecy. 

Mr.  Barton. — Mr.  Coghlan  bases  his 
calculations  on  something  that  is  bound 
to  disappear,  and  that  is  the  operation  of 
five  Tariffs. 

Sir  EDWARD  BRADDON.— T  recog- 
nise that,  but  everybody  who  reads  will 
not  recognise  it  in  the  same  way.  One 
question  which  we  are  bound  to  be  asked 
is  how  will  our  local  finances  be  left  if  we 
merge  our  colony  into  the  great  Federation. 
We  shall  be  asked  if  we  can  tell  our  con- 
stituents how  they  will  stand  then.  What 
sort  of  answer  can  we  make  in  the  absence 
of  anything  like  a  guaranteed  minimum 
revenue?  We  will  have  nothing  to  show, 
and  therefore  I  hope  when  we  come  to  the 
clauses  dealing  writh  this  matter  we  shall 
obtain  that  assurance,  and  be  able  to  go 
back  confident  that  we  will  not  be  leading 
our  people  into  a  difficulty  if  we  advise 
them  to  say  aye  when  the  Constitution 
Bill  is  placed  before  them  for  their  accept- 
ance. I  hope  that  in  the  consideration 
of  the  Bill  we  may  yet  do  something 
more  in  regard  to  making  it  mandatory  on 
the  Federal  Parliament  to  take  over  and 
consolidate  the  debts  of  the  various  states 
in  the  Union.  We  all  know  how  great  the 
gain  must  be,  even  that  gain  which  will  be 
made  by  saving  in  the  management  of  the 
consolidated  debt,  by  having  one  system 
of  management  instead  of  many  systems. 
There  is  no  question  to  my  mind  that 
there  will  be  relatively  an  immense  saving 
in  the  interest  charged  if  the  Federal 
Parliament  and  Government  deal  with 
the  matter  in  a  judicious  way.  When 
[Sir  Edward  Braddon. 


I  was  in  England  in  June  and  July 
last,  I  spoke  to  some  bankers  to  whom 
I  had  spoken  on  the  subject  before. 
I  asked  them  their  opinion  on  this 
question,  and  what  they  thought  would  be 
the  result  of  exchanging  for  our  provin- 
cial bonds  the  bonds  of  the  Commonwealth, 
and  the  opinion  which  was  expressed,  and 
which  was  unanimous  so  far  as  my  inquiries 
went,  was  that  the  greater  marketability 
given  to  the  Commonwealth  stocks  would 
necessarily  involve  a  considerable  enhance- 
ment of  their  value  as  compared  with  the 
stocks  of  the  various  states,  and  such 
a  value  as  would  justify  a  hopefulness 
of  our  being  able  to  exchange  our  local 
stocks  for  Commonwealth  stocks  at  a  good 
price.  I  think  we  may  do  this  without 
any  danger  of  giving  the  profits  to  the 
holders  of  our  present  stock,  instead  of  to 
the  country,  by  a  suitable  arrangement  in 
the  Constitution  that  the  stocks  which 
are  now  current  shall  not  be  transferred — 
shall  not  be  converted — until  after  the 
acceptance  of  the  converted  stock  by  the 
stock-holders,  wherever  they  may  be.  In 
that  way  it  would  only  be  when  the 
holders  of  the  state  stock  came  into  agree- 
ment with  us  there  would  be  any  question 
by  them  of  the  prices  of  the  federal  stock. 
And  when  they  agreed  to  accept,  by  way 
of  exchange,  the  Commonwealth  stock 
for  the  state  stock — the  stock  bearing  the 
security  of  the  wholeof  the  Commonwealth, 
instead  of  the  security  of  one  individual 
state — it  would  only  be  then  that  a  price 
wrould  be  fixed,  and  that  price  ought  to  be  a 
very  favorable  one  to  the  Commonwealth, 
and  would  relieve  the  Commonwealth  of  a 
considerable  amount  of  interest.  I  have 
said  all  I  think  it  necessary  to  say  at  the 
present  time  in  the  preliminary  discus- 
sion of  these  financial  proposals.  I  shall 
await  with  some  anxiety,  and  with  some 
little  hope,  the  action  taken  by  the 
committee  in  regard  to  one  or  two  matters 
of  special  importance  —  the  matter  of 
securing  an  immediate  revenue  to  the 
states,  and  some  form  of  consolida- 
tion of    our    loans,   which   I    think    will 
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go  a  long  way  towards  satisfying  the 
people  of  the  states,  especially  the  smaller 
states,  and  will  be  of  itself  in  the  nature 
of  a  guarantee  of  the  financial  position  of 
the  different  states.  I  am  sure  that  nobody 
more  than  the  Premier  of  Victoria  foresees 
the  possibility  of  extravagance  on  the  part 
of  the  Commonwealth  Treasury,  with  un- 
bounded revenue  at  its  disposal.  Only  if 
we  can  assume  that  by  some  fortunate 
contingency  the  Treasurer  of  every  state 
in  the  Commonwealth  will  be  in  the 
Federal  Government  can  we  hope  for  any 
efficient  and  satisfactory  protection  of  the 
revenue  which  the  various  states  will  be 
looking  to  as  a  means  for  carrying  on 
their  affairs.  Therefore,  I  hope  that  as 
to  these  points  the  committee  will  be 
of  opinion  that  something  should  be 
done  on  the  lines  I  have  indicated, 
and  also  that  a  less  complete  control  of 
the  financial  problem  should  be  left  to 
the  Federal  Government,  which  we  know 
nothing  of  at  the  present  time. 

Amendment  suggested  by  the  Legis- 
lative Council  of  Tasmania — 

After  "  revenue"  insert  "  and  moneys." 

Mr.  BARTON  (New  South  Wales).— 
I  think  it  might  be  safer  to  insert 
these  words.  I  believe  the  words  "and 
moneys"  were  in  the  Bill  of  1891,  and 
that  they  were  struck  out  in  Adelaide. 
It  almost  seems  to  me  that  it  would  be 
safer  to  use  the  more  comprehensive  term. 

Mr.  TRENWITH  (Victoria).— I  do  not 
wish  to  deal  with  the  suggestion  of  the 
Legislative  Council  of  Tasmania,  but  I 
desire  to  say  a  few  words  on  the  general 
question.  I  think  the  question  has  been 
well  discussed,  but  several  points  suggest 
themselves  to  me  as  worthy  of  considera- 
tion. The  one  which  has  attracted  most 
attention  this  morning  is  the  different 
treatment  of  Western  Australia,  in  the 
event  of  that  colony  coming  into  the 
Commonwealth,  from  that  which  is  to  be 
meted  out  to  other  colonies.  The  repre- 
sentative of  South  Australia  (Mr.  Holder), 
in  defending  the  proposal,  admitted  that  it 
could  not  be  logically  defended,  but  he 


endeavoured  to  show  that  it  was  justi- 
fiable as  an  expedient  to  get  Western 
Australia  into  the  Federation.  That 
seems  to  me  to  be  an  insufficient  reason 
for  adopting  an  inequitable  provision. 
If  it  is  urged  that  one  colony,  or  some 
colonies  in  the  group,  will  not  come  into 
the  Federation  unless  some  conditions  are 
conceded  to  them  which  cannot  be  logi- 
cally defended,  it  seems  to  me  that  it  will 
be  better  to  contemplate  the  possibility  of 
that  colony,  or  of  those  colonies,  standing 
out  until  the  citizens  thereof  arrive  at  a 
more  just  determination.  Western  Aus- 
tralia at  present  is  in  the  position  that 
nearly  the  whole  of  its  revenue,  or  a  very 
large  proportion  of  its  revenue,  comes 
from  customs  duties. 

Sir  John  Forrest. — A  third  only. 

Mr.  TRENWITH.— A  very  large  pro- 
portion. 

Sir  John  Forrest. — Not  a  large  pro- 
portion. 

Mr.  TRENWITH.— A  third  is  a  large 
proportion.  At  any  rate,  a  third  of  the 
revenue  of  Western  Australia,  according 
to  the  right  honorable  member,  comes 
from  revenue  duties.  If  a  uniform  Tariff 
is  adopted  by  the  Federal  Parliament, 
and  it  should  happen  that  in  returning  to 
Western  Australia  its  proportion  of  the 
amount  it  paid,  it  leaves  the  colony  with- 
out sufficient  revenue  to  carry  on  the 
Government,  there  seems  to  me  to  be  no 
justification  for  saying  that  other  colonies, 
which  have  probably  also  been  left  short 
of  the  money  necessary  to  carry  on  their 
Government,  should  make  up  what  they 
require  for  the  carrying  on  of  their  Go- 
vernment, and  also  make  up  a  proportion 
to  pay  to  Western  Australia.  If,  as  was 
pointed  out  by  the  honorable  member 
(Mr.  Isaacs),  the  Western  Australian  reve- 
nue does  not  benefit,  the  money  is  not 
paid,  and  the  Western  Australian  people 
must  have  it.  If  they  have  it,  and  it 
is  necessary  for  the  purpose  of  carrying 
on  their  Government,  they  should  be  asked 
to  pay  it,  as  they  are  now  being  asked 
to  pay  it.     There  can  be  no  very  great 
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injustice  in  that,  and  if  they  consider  it  a 
hardship  that  in  the  Federation  they  should 
be  asked  to  meet  the  expenses  of  their 
own  (Government,  how  much  greater  hard- 
ship must  it  be  to  other  states  to  be  asked 
to  meet  the  expenses  of  their  Government, 
and  some  of  the  expenses  of  the  Govern- 
ment of  Western  Australia?  I  hat  is  the 
logical  position  which  this  proposal  puts 
other  states  in.  I  must  respectfully 
submit,  in  the  interests,  not  merely 
of  Victoria,  but  of  the  other  states 
which  propose  to  become  a  party  to  this 
agreement,  that  it  is  highly  undesirable. 
It  is  inequitable,  and  no  question  of  expe- 
diency, it  seems  to  me,  would  justify  it. 
The  honorable  member  (Mr.  Holder)  pointed 
out  that  Victoria  would  derive  a  very 
large  amount  of  revenue  from  the  trade 
of  Western  Australia.  Undoubtedly,  any 
colony  which  trades  with  another  derives 
a  benefit  from  it.  But  both  colonies 
derive  a  benefit.  Western  Australia  will 
derive  a  benefit,  I  assume,  from  the  trade 
which  Victoria  does  with  it,  or  else  it  will 
not  undertake  that  trade. 

Mr.    Holder. — And   she   will   help    to 
make  up  the  loss. 

Mr.  TRENWITH.— I  interjected  when 
the  honorable  member  was  speaking — 
"Would  you  ask  to  take  out  of  ordinary 
trade  profits  some  money  to  pay  the  taxes 
of  another  colony  ?"  My  honorable  friend 
could  not  then  see  the  application  of  the 
question,  but  I  venture  to  say,  if  he  urges 
that  because  we  get  the  trade  we  should 
be  prepared  to  make  up  the  amount  sug- 
gested in  these  proposals,  he  must  imagine 
that  the  trade  done  gives  more  than  fair 
trade  profits,  because  he  proposes,  in 
fact,  that  we  should  take  out  of  the  trade 
profits,  because  of  the  advantage  of 
that  trade,  something  to  pay  taxes  for 
the  people  of  Western  Australia.  This, 
I  venture  to  say,  is  altogether  indefen- 
sible, and  I  hope  will  not  be  adopted. 
With  reference  to  the  question  of  the 
guarantee  to  the  Treasurers,  I  feel  that  it 
is  extremely  important,  particularly  at  the 
inception  of  this  Federation,  that  the  | 
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various  Treasurers  should  know  w  hat  they 
will  get  back.  I  think,  thereiore,  that 
there  should  be  a  provision  in  tlie  Con- 
stitution that  a  certain  fixed  and  known 
amount,  based  upon  what  they  have  been 
receiving  for  some  reasonable  period  before 
the  change  is  made,  shall  be  agreed  upon, 
so  that  the  respective  state  Treasurers 
may  know  exactly  what  they  will  have 
to  receive  from  the  Federal  Parliament. 
That  seems  to  me  to  be  desirable,  and  it 
is  easily  possible,  without  presupposing 
that  the  Federal  Parliament  will  know 
exactly  how  much  they  will  raise 
by  the  new  system  of  taxation,  be- 
cause the  Federal  Parliament  will  have 
borrowing  powers,  and  if  it  should  happen 
that  the  system  or  the  degree  of  taxation 
which  it  initiates  does  not  bring  in  suffi- 
cient money  for  the  first  year  or  two,  it 
can  pay  the  money  over  to  the  states, 
making  fresh  arrangements  in  subsequent 
years  by  the  re-adjustment  of  taxation  to 
recoup  itself.  It  is  while  the  states  and  the 
Commonwealth  are  gaining  experience  in 
connexion  with  the  matter,  about  which 
beforehand  they  can  have  very  little  know- 
ledge, that  their  financial  arrangements 
should  not  be  unhinged,  and  if  it  is  pro- 
posed by  any  means  to  give  a  guarantee 
to  the  state  Treasurers,  I  shall  certainly 
feel  bound  to  vote  for  it.  Mr.  Holder 
has  submitted  a  suggestion  that  he  con- 
ceived some  time  ago,  that  nineteen- 
twentieths  of  the  revenue  should  be 
guaranteed  to  be  returned  to  the 
respective  states  in  proportion  to  the 
amount  they  had  contributed.  He  showed 
some  very  good  reasons  for  his  suggestion. 
Mr.  Holder's  argument  upon  the  point 
was  a  very  forcible  one.  The  suggestion 
was  made,  I  think,  in  Adelaide,  that  some 
definite  sum  based  upon  the  revenue 
which  the  various  Treasurers  had  been 
receiving  for  one,  two,  or  three  years 
previous  should  be  guaranteed  to  them 
for  the  first  five  years,  in  order  that  they 
might  learn  how  to  make  up  the 
revenue,  just  as  the  Commonwealth  Par- 
liament might  learn  how   to  adjust   the 
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requirements  of  the  Commonwealth.  There 
is  another  point  which  I  hope  will  not  be 
lost  sight  of,  and  that  is  the  question  of 
bounties.  It  is  obviously  proper  that  the 
Federal  Parliament,  having  control  of 
Customs,  should  also  have  control  of  excise 
and  of  bounties.  But  it  does  net  seem  to 
me  to  be  necessary  that  the  Federal  Par- 
liament should  be  the  only  authority  that 
should  provide  for  the  payment  of  bounties. 
It  is  highly  probable  that  there  will  arise  con- 
ditions within  the  states  that  will  render  it 
desirable  that  bounties  should  be  given  for 
the  development  of  certain  forms  of  in- 
dustries, which  bounties  the  states  will 
be  willing  to  pay,  but  which  the  Common- 
wealth Parliament  would  probably  not 
undertake,  whilst,  however,  the  Common- 
wealth would  see  no  objection  to  the 
states  paying  them.  Therefore  I  would 
suggest  that  there  should  be  some  pro- 
vision— and  I  hope  that  some  of  the 
lawyers  in  the  Convention  will  formulate 
words  that  will  give  effect  to  it — by  which 
bounties  may  be  paid  by  the  respective 
states,  if  they  see  fit  to  pay  them,  with  the 
consent  of  the  Federal  Parliament.  Thus 
the  Federal  Parliament  will  have  control 
and  will  have  the  power  to  prevent  any 
objectionable  form  of  bounty,  but  the 
states  will  also  have  the  power  to  create 
a  bounty  for  some  special  purpose  which 
probably  theCommonwealth  will  notunder- 
take,  but  which  the  state  would  perhaps 
think  it  desirable  to  undertake.  I  think, 
on  the  whole,  that  the  financial  proposals 
are  the  best  that  could  be  conceived — 
the  best,  at  any  rate,  that  I  can  conceive — 
and  meet  the  necessities  of  the  case.  It 
is  utterly  impossible  that  we  can  defi- 
nitely and  accurately  beforehand  state  what 
will  be  the  financial  conditions  under  the 
altered  circumstances  which  we  are  about 
to  create.  And  while  I  am  distinctly  in 
favour,  after  a  reasonable  period,  of  the 
per  capita  distribution  of  any  surplus  that 
there  may  be,  I  still  see  that  there  is 
great  force  in  the  argument  that  we  may 
trust  the  Federal  Parliament  to  do  its 
best  according  to  the  circumstances 
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that  may  exist  at  any  particular 
time.  I  also  think  it  is  desirable  that 
the  bookkeeping  system  which  we  are 
prescribing  shall,  if  the  Federal  Parlia- 
ment think  proper,  be  continued.  It  may 
happen,  even  at  the  expiration  of  five 
years,  that  circumstances  will  have  taught 
the  Federal  Parliament  that  the  book- 
keeping system  has  been  so  satisfactory 
that  it  may  be  continued  for  a  year  or  two 
longer ;  or  it  may  happen  that  experience 
will  not  have  made  sufficiently  clear  the 
state  of  affairs  to  enable  the  Federal  Par- 
liament to  decide  what  system  of  redistri- 
bution should  be  adopted.  It  should  be 
left,  therefore,  to  the  Federal  Parliament, 
which  we  may  reasonably  assume  will  be 
as  able  and  as  honest  as  this  Convention 
is,  and  which  will  certainly  have  more 
experience  to  guide  it  than  we  have 
to  continue  or  discontinue  the  book- 
keeping system  as  it  may  think  proper. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  have  not  said  anything  in  the  course 
of  this  debate,  because  I  was  of  opinion 
that  everything  that  could  be  said  had 
been  said  at  our  previous  meetings.  Hav- 
ing heard  or  read  the  debates  that  have 
taken  place  at  this  Convention,  I  am  con- 
firmed in  my  original  opinion,  because  no 
fresh  light  has  been  thrown  upon  the  subject 
by  any  of  the  speeches  of  honorable  mem- 
bers who  have  preceded  me.  We  have  had 
a  recognition  of  the  difficulties  which  we 
all  recognised  before,  and  the  position  that 
faces  us  is,  that  we  either  have  to  come  to 
the  conclusion  that  federation  is  impossible, 
or  that  we  shall  ultimately  have  to  trust 
the  Federal  Parliament  to  do  what  is 
fair  and  just.  And  we  may,  at  all 
events,  assume  that  the  Federal  Parlia- 
ment will  be  as  honest  and  as  desirous  of 
being  fair  as  we  are.  For  there  is  no 
question — it  may  be  five  years  or  it  may 
be  eight  years  hence — that  the  Federal 
Parliament  will  ultimately  have  to  assume 
control,  and  that  the  Treasurers  of  the 
various  states  will  ultimately  have  to 
trust  to  them  in  respect  of  the  difficulties 
arising  from   the  possible   dissolution   of 
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local  systems  by  the  transference  of  the 
state  powers  of  levying  customs  and 
excise  to  the  Federal  Parliament.  It 
does  appear  to  me  to  be  on  the  face  of  it 
illogical  to  assume  that  ultimately  the 
Federal  Parliament  will  not  be  fair  and 
honest  and  desirous  of  doing  what  is  fair 
and  just  to  every  state,  or  that  it  will  do 
any  injustice  to  any  state.  And  so  with 
regard  to  the  argument  as  to  extravagance. 
From  my  own  point  of  view,  I  was  always 
of  opinion  that  the  clause  limiting  the 
expenditure  of  the  Federal  Parliament 
should  not  be  in  the  Bill  at  all.  I 
thought  it  was  a  mistake.  I  thought 
there  should  be  no  guarantee  upon  this 
score,  except  the  guarantee  that  is  given 
by  the  very  Constitution,  and  that  gua- 
rantee rests  not  in  the  limitation  of 
expenditure  which  we  cannot  define  or 
apportion,  but  in  the  limitation  of  the 
subjects  of  jurisdiction  given  to  the  Com- 
monwealth, and  the  impossibility  of  extra- 
vagant expenditure  resulting  from  the 
limitation  of  the  area  of  legislation  and 
action  of  the  Federal  Parliament.  There 
is  the  real  guarantee.  You  must  take  it 
that  the  Federal  Parliament  will  be  fair 
and  honest  and  intelligent,  and  that  they 
will  do  what  is  right  and  just  to  everyone 
concerned.  But  it  will  be  said — "What 
guarantee  have  we  that  the  Federal 
Parliament  will  not  be  extravagant  in 
their  expenditure?"  I  say  that  the  way 
to  provide  against  that  is  to  give  the 
Federal  Parliament  only  such  subjects  in 
the  control  of  which  they  cannot  be  ex- 
travagant in  their  expenditure  ;  and,  if 
we  are  not  prepared  to  give  them  these, 
we  are  not  prepared  to  trust  them  at  all. 
I  want  to  know,  however,  where,  in  this 
Constitution,  any  great  expenditure  can 
come  in,  either  in  the  first  five,  seven,  or 
eight  years,  or  at  any  subsequent  time, 
except,  possibly,  it  may  be  in  regard  to  de- 
fence ;  and,  as  to  that,  no  one  will  be  desirous 
of  limiting  the  expenditure  of  the  Federal 
Parliament  in  case  of  need  1  That  was  the 
position  which  I  took  up  in  Adelaide  when 
it  was  proposed  that  there  should  be  a 
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guarantee  that  the  Federal  Parliament 
should  not  expend  more  than  a  certain 
sum.  The  proper  limitation  is  to  give 
the  Federal  Parliament  only  certain  sub- 
jects within  its  jurisdiction,  and  not 
attempt  to  define  its  expenditure  within 
that  jurisdiction.  I  say,  again,  that  we 
have  ultimately  to  trust  the  Common- 
wealth Parliament,  and  should  do  so  im- 
mediately. But  it  will  be  said  that 
some  provision  should  be  made  in 
order  to  satisfy  the  local  Treasurers 
that  they  will  not  be  placed  in  any 
great  difficulties  immediately.  I  suppose 
that  the  local  Treasurers  who  take  that 
view  are  actuated  by  the  consideration 
that  probably  they  will  not  be  in 
office  seven  or  eight  years  hence.  The 
position,  at  all  events,  is  quite  unreason- 
able, for  I  say  again  that  it  is,  on  the 
face  of  it,  illogical  to  say  that  you  are 
going  to  trust  this  Federal  Parliament 
ultimately  with  all  jurisdiction  given  in 
the  Bill,  but  that  immediately  you  are 
going  to  raise  cries  of  distrust.  My  view, 
therefore,  is  that  the  provision  in  the  Bill— 
which  is  the  same  provision,  practically, 
which  we  have  had  all  through  with  the 
exception  of  the  special  treatment  of 
Western  Australia — is  the  only  possible 
elucidation  of  the  difficulty.  I  should  not 
have  minded  if  we  had  left  out  the  interim 
provision  altogether.  I  should  have  been 
willing  to  trust  to  the  Commonwealth 
at  once,  without  this  interval  of  time 
during  which  accounts  have  to  be  kept. 
But  we  have  to  keep  in  view  the  interests 
of  the  great  cause  to  which  we  are  devoted, 
and  I,  for  one,  am  prepared  to  sacrifice  my 
own  views  upon  points  of  this  kind  for 
the  purpose  of  securing  public  confidence. 
As  to  guarantees,  I  think  they  are 
impracticable.  Try  and  frame  them  and 
work  them  out,  and  see  if  you  can  find 
any  that  will  stand  the  test  of  serious 
consideration.  We  have  had  it  shown  that 
none  can,  and  I  am  sure  that  we  do  not 
want  to  put  on  the  face  of  this  Bill  a  pro- 
vision which  purports  to  be  beneficial  to 
the   people,   and  which   is   really  only  a 
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delusion  and  a  snare,  pretending  to  give 
them  something  whilst  giving  them  no- 
thing, and  possibly  in  its  result  hampering 
the  freedom  of  the  Constitution,  that 
must  be  left  largely  to  its  own  evolu- 
tion. As  far  as  the  special  treatment  of 
Western  Australia  is  concerned,  I  listened 
with  pleasure,  as  I  ahvays  do,  to  the 
Attorney-General  of  Victoria.  There 
was  great  force  in  his  speech.  It  sounded 
thoroughly  logical.  It  only  omitted  to 
take  into  consideration  the  present  circum- 
stances of  Western  Australia.  Western 
Australia  is  an  old  colony,  and  yet  it  is  a 
new  colony.  In  age,  it  is  one  of  the 
earliest  of  the  Australian  colonies,  but  in 
development  it  is  distinctly  the  latest. 
Even  now  it  is  in  a  state — I  hope  it  will 
not  prove  one  of  transition — but  in  a  state 
which  affords  no  element  of  guarantee  of 
what  may  happen  in  the  future.  Western 
Australia  is  decidedly  asked  to  make 
special  sacrifices  that  she  cannot  properly 
appreciate,  but  which  the  other  colonies 
can  appreciate.  The  other  colonies — and 
I  agree  entirely  with  the  few  words  that 
fell  from  Mr.  Fraser,  I  think  he  put  the 
matter  well — all  have  their  exports  and 
imports,  their  mutual  trade  transactions, 
to  assist  them.  Western  Australia's  trans- 
actions are  all  on  one  side,  and  her  popula- 
tion is  a  transitory  one  at  present,  and  not 
fixed.  I  can  very  well  understand,  there- 
fore, that  without  any  infringement  of  the 
logical  principles  which  the  Attorney- 
General  of  Victoria  laid  down,  the  in- 
tention of  this  Constitution  being  to  do 
what  is  just  and  fair  to  all,  the  circum- 
stances of  Western  Australia  may  admit 
of  some  special  consideration.  Are  we 
offering  Western  Australia  too  much? 
Victoria,  it  appears  to  me — having  listened 
intently  to  the  arguments — has  the  least 
possible  cause  of  complaint  of  any  of  the 
colonies,  and  even  if  Mr.  Isaacs'  conten- 
tion were  established,  federation  will  be 
a  vast  benefit  to  Victoria.  Western  Aus- 
tralia undoubtedly  gets  all  the  advan- 
tage of  this  proposed  special  treat- 
ment, because,    as    Mr.    Isaacs   said,    her 


people  will  get  their  goods  more  cheaply. 
That  may  possibly  be  so.  The  effect 
of  this  Tariff  will  probably  be  to  limit 
Western  Australia  in  a  large  extent  to 
local  markets,  and  it  catfnot  be  said 
that  she  is  giving  up  nothing  to  the 
Federation.  What  she  does  say  is — "  We 
will  handicap  ourselves,  as  far  as  our  deal- 
ings with  the  outside  world  are  concerned, 
for  the  sake  of  coming  into  the  Federa- 
tion." As  to  the  general  principle,  I  con- 
ceive that  Western  Australia  is  entitled  to 
some  consideration.  With  reference  to  the 
details  of  the  scheme,  I  think  that  formu- 
lated by  the  Finance  Committee  is  as 
good  as  any  that  can  be  got.  If  it  is  not, 
if  it  does  involve  a  little  more  expenditure 
than  an  accountant  who  had  all  the  figures 
before  him  might  consider  to  be  justified, 
are  we  to  allow  of  any  substantial  de- 
lay in  the  founding  of  this  great  Com- 
monwealth because  of  a  question  of 
whether  £100,000,  more  or  less,  is  to  be 
paid  here  or  there  1  I  sincerely  hope  that 
this  discussion,  unless  some  honorable 
member  has  some  new  views  to  propound, 
will  not  be  protracted  to  any  great 
length.  We  have  had  the  same  subject 
before  us  at  each  meeting  of  the  Conven- 
tion. We  have  discussed  it  at  great 
length.  It  has  been  shown  to  demonstra- 
tion that  nobody  has  any  fresh  light  to 
throw  upon  it,  and  we  have  now  reached 
a  stage  at  which  we  ought  to  say  yes  or 
no  to  the  question  of  whether  we  will  have 
this  scheme  or  not. 

Mr.  ISAACS  (Victoria).— With  regard 
to  clause  81,  I  quite  agree  with  the 
honorable  member  (Mr.  Barton)  that 
the  words  suggested  by  Tasmania  should 
go  in,  but  I  would  draw  attention  to 
the  fact  that  in  its  wording  the  clause 
will  require  considerable  alteration.  It  is 
limited  in  this  way,  that  the  revenues 
and  moneys  are  to  form  one  Consolidated 
Revenue  Fund,  to  be  appropriated  for  the 
"public  services"  of  the  Commonwealth  in 
the  manner  and  subject  to  the  charges 
provided  by  the  Constitution.  The  charges, 
I  take  it,  are  found   in  the  next  clause. 
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Some  of  the    provisions  recommended  in 
the  Finance  Committee's  report  are  to  the 
effect  that  a  portion  of  this  money  is  not 
to  go  to  the  public  services  of  the  Common- 
wealth, but  to  be  returned  to  the  states. 
I  call  attention  to  this,  in  order  that  the 
clause  may  be  brought  into  harmony  with 
whatever  is  determined  with  regard  to  the 
Finance  Committee's  report.  Before  sitting 
down  I  will  express  my  acknowledgment 
to  Mr.  Holder  for  having  put  his   points 
so    clearly,    ably,    and    well     in     refer- 
ence   to     the     difficulties     I     suggested 
in   regard    to    Western   Australia.       The 
matter   amounts   to    this,    that   Western 
Australia  says  that  she  will  not  make  up 
out  of  her  own   people's  pockets,  and  out 
of  the  benefits  they  receive,  the  amount 
necessary    to    recoup  the    Treasury,    and 
that  while  she  takes   up  that  stand  irre- 
vocably,   we   are    to   yield    to    what    we 
recognise  as  not  logically  defensible.    I  do 
not  consider  that  a  fair  answer.     Western 
Australia  ought  to  recognise  the  justice  of 
the  position,  and  to  come  into  the  Feder- 
ation taking  all  the  benefits  and  risks  in 
the  same  way  as  the  other  colonies.     If 
the  losses  of  the  Treasury  are  great,  the 
benefits  to   her   people    individually    are 
proportionately  great.     With  reference  to 
the  scramble,  I  think  it  will  be  seen  that 
there    will    be    a   scramble    both    in    the 
five    years     immediately     following     the 
institution    of    the    uniform    Tariff,    and 
afterwards.     The  only  difference  is  that 
the  scramble  comes  first   in  the  one  case, 
and  afterwards  in  the  other  case.     In  the 
one  case  the  efforts  of  the  various  states 
will  be  directed  to  securing  such  a  Tariff 
as  will  afford,  under  the  bookkeeping  sys- 
tem, the    surplus  required  to    meet    the 
necessities    of    the    states.       Mr.    Holder 
put    the  position  as   ably  and   fairly   as 
was  possible,  and  I   feel  indebted  to  him 
for  it. 

Mr.  BARTON  (New  South  Wales).— 
I  understand  Mr.  Isaacs  to  suggest  that 
the  words  "  public  service  of  the  Common- 
wealth "  are  not  sufficiently  large  to  cover 
the  proposed  return  to  the  states. 
[Mr.  Isaacs. 


Mr.  ISAACS  (Victoria).— Yes,  I  would 
like  the  honorable  member  to  consider 
that  point. 

Mr.  HOLDER  (South  Australia).— I  do 
not  know  what  could  be  gained  by  insert- 
ing the  words  "and  moneys."  If  the  inten- 
tion is  to  bring  in  the  loan  fund  that  would 
be  a  mistake.  We  should  not  confound  the 
loan  fund  with  the  consolidated  revenue. 

The  amendment  was  negatived. 

The  clause  was  agreed  to. 

Clause  82.— The  Consolidated  Revenue  Fund 
shall  be  permanently  charged  with  the  costs, 
charges,  and  expenses  incident  to  the  collection, 
management,  and  receipt  thereof,  which  costs, 
charges,  and  expenses  shall  form  the  first 
charge  thereon  ;  and  the  revenue  of  the  Com- 
monwealth shall,  in  the  first  instance,  be  ap- 
plied to  the  payment  of  the  expenditure  of  the 
Commonwealth. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  New  South  Wales — 
To  omit  all  the  words  after  "thereon." 
Dr.  QUICK  (Victoria).  —  I  desire  to 
draw  the  attention  of  the  Drafting  Com- 
mittee and  of  the  Convention  to  the 
words — 

The  Consolidated  Revenue  Fund  shall  be  per- 
manently charged  with  the  costs,  charges,  and 
expenses  incident  to  the  collection,  manage- 
ment, and  receipt  thereof,  which  costs,  charges, 
and  expenses  shall  form  the  first  charge  thereon. 

I  would  ask  the  Drafting  Committee  to 
consider  whether  this  would  not  form  a 
permanent  special  appropriation  of  all  the 
costs,  charges,  and  expenses  for  the  "  collec- 
tion, management,  and  receipt  thereof." 
With  these  words  in  the  Constitution 
would  it  be  necessary  to  have  an  annual 
Appropriation  Bill,  including  the  cost  of 
collection  and  management  of  the  revenue1? 
I  am  aware  that  in  the  main  the  wording 
of  this  clause  has  been  taken  from  our 
Constitution  Acts,  and  no  doubt  that  ac- 
counts for  its  reproduction  here.  Some 
years  ago,  in  a  troublesome  period  in 
the  history  of  Victoria,  there  was  a 
strong  party  who  contended  with  consi- 
derable force,  and  indeed  I  think  there 
was  strong  legal  authority  in  their  favour, 
that   these    words    constituted   a  special 
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appropriation  of  all  the  costs  and  expenses 
of  collecting  and  managing  the  consolidated 
revenue,  and  that  therefore  there  was  no 
occasion  for  an  annual  Appropriation  Bill 
providing  for  the  appropriation  thereof. 
It  is  true  that,  by  the  subsequent  clause 
83,  provision  is  made  that  no  money  shall 
be  drawn  from  the  Treasury  except  under 
appropriation  made  by  law,  but  it 
might  be  contended  hereafter  that  all 
the  costs  of  collecting  and  managing  the 
revenue  are  made  special  appropriations 
by  the  words  contained  in  clause  82.  I 
do  not  think  it  is  desirable  that  any  doubt 
should  remain  on  this  subject,  and  that 
it  should  be  open  to  be  said  that  there  is  a 
special  appropriation  of  the  costs,  charges, 
and  expenses  of  collecting  and  managing 
the  revenue.  All  this  money  will  be  paid 
out  of  the  consolidated  revenue,  and  I 
submit  that  it  ought  to  be  paid  and  pro- 
vided for  by  annual  Appropriation  Bills. 
No  Treasurer  and  no  authority  whatever 
in  the  Commonwealth  should  hereafter  be 
in  a  position,  owing  to  any  doubt  as  to 
the  wording,  to  contend  that  the  costs  and 
charges  of  collecting  and  managing  the 
consolidated  revenue  are  permanent  appro- 
priations, and  are  withdrawn  absolutely 
from  the  control  of  the  Commonwealth 
Parliament. 

Mr.  Barton. — You  say  it  was  contended 
that  an  annual  Appropriation  Bill  was 
unnecessary. 

Dr.  QUICK.— Yes. 

The  amendment  was  negatived. 

The  clause  was  agreed  to. 

Clause  83. — No  money  shall  be  drawn  from 
the  Treasury  of  the  Commonwealth  except 
under  appropriation  made  by  law  and  by 
warrant  countersigned  by  the  Chief  Officer  of 
Audit  of  the  Commonwealth. 

Amendment  suggested  by  the  Legisla- 
tive Council  of  Tasmania — 

To  omit  the  words  "countersigned  by  the 
Chief  Officer  of  Audit  of  the  Commonwealth," 
with  a  view  of  inserting  the  words  "  as  the 
Parliament  may  direct." 

The  CHAIRMAN.— The  Finance  Com- 
mittee also  suggest  the  omission  of  all  the 
words  after  "law." 


Mr.  BARTON  (New  South  Wales).— 
I  should  like  to  take  the  opinion  of  the  Con- 
vention upon  the  suggestion  made  by  the 
Finance  Committee.  The  object  is  to  do 
away  with  the  necessity  of  having  a  war- 
rant countersigned  by  the  Chief  Officer  of 
Audit  of  the  Commonwealth.  I  think 
these  words  were  first  inserted  in  Adelaide. 
At  any  rate,  the  clause  was  amended  in 
Adelaide,  and  the  intention  all  along  was 
that  there  should  be  some  officer  whom 
the  courts  could  take  hold  of  in  the  event 
of  a  breach  of  the  Constitution.  An  hon- 
orable member  has  suggested  that  this 
end  could  be  well  served  by  passing  a 
Bill.  I  am  not  so  sure  of  that.  I  am 
not  at  all  sure  that  it  would  not  be 
desirable  to  fix  in  the  Constitution  some 
person  to  perform  these  special  acts  who 
could  be  dealt  with  by  the  court  by 
way  of  mandamus  and  injunction.  I 
would  suggest,  therefore,  to  the  commit- 
tee, that  at  this  stage  it  would  be  rather 
unwise  to  leave  these  words  out  of  the 
Bill. 

The  CHAIRMAN.  —  I  am  reminded 
that,  inasmuch  as  this  is  not  an  amend- 
ment suggested  by  a  Legislature,  it  ought 
to  be  moved  by  some  one. 

Mr.  BARTON. — I  did  not  propose  to  go 
much  further  with  business  before  lunch, 
because  the  chairman  of  the  Finance  Com- 
mittee will  be  here  then,  and  he  can  move 
any  amendment  he  desires.  I  have  a  copy 
of  the  amendments,  but  I  think  they  ought 
to  be  left  to  the  Finance  Committee  ;  I  am 
not  in  charge  of  the  finance  provisions  in 
any  way.  While  generally  agreeing  with 
them,  I  think  any  information  could  be 
best  expounded  by  the  chairman. 

Mr.  Isaacs. — These  were  words  put  in 
in  Adelaide  1 

Mr.  BARTON.— Yes. 

Sir  GEORGE  TURNER  (Victoria).— In 
the  absence  of  the  chairman  of  the  Finance 
Committee  I  will  take  the  responsibility, 
and  I  beg  to  move — 

That  the  following  words  be  omitted  : — 
"  and  by  warrant  countersigned  by  the  Chief 
Officer  of  Audit  of  the  Commonwealth." 
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The  Finance  Committee  considered  that 
it  was  quite  sufficient  for  us  to 
say  in  the  Constitution  that  no  money 
shall  be  drawn  from  the  Treasury  of 
the  Commonwealth  except  under  appro- 
priations made  by  law.  Then  we  leave 
it  entirely  to  the  Federal  Parliament, 
as  the  exigencies  of  the  case  may,  from 
time  to  time,  require  to  pass  a  law  pro- 
viding all  the  necessary  checks.  As  we  have 
done  in  our  respective  colonies,  it  can  pass 
an  Audit  Act.  If  they  find  that  the  Act 
is  wrong  they  will  have  power  to  alter  it. 
If  we  make  a  definite  statement  in  the 
Constitution  that  money  shall  be  drawn 
on  warrant  countersigned  by  the  chief 
officer  of  the  Commonwealth,  there  may 
be  other  checks  which  Parliament 
might  desire  to  apply  which  this  provision 
would  not  furnish.  The  only  check  would 
be  that  the  warrants  should  be  counter- 
signed by  the  Chief  Officer  of  Audit.  That 
will  be  useless  until  the  Federal  Parlia- 
ment appoints  a  Chief  Officer  of  Audit. 
We  thought  it  would  be  far  better  and 
simpler  to  leave  this  question  solely  to  the 
discretion  of  the  Federal  Parliament,  so 
that  they  might  provide  the  best  checks, 
and  alter  them  as  circumstances  required. 
I  think  w^e  may  very  well  omit  these 
words. 

Sir  JOHN  DOWNER  (South  Austra- 
lia).— The  Drafting  Committee,  who  were, 
I  think,  responsible  for  these  words,  very 
carefully  considered  the  relative  condi- 
tions of  the  Legislature  in  America  and 
as  they  will  be  in  this  Commonwealth 
under  the  Crown.  They  inserted  this 
clause  so  as  undoubtedly  to  give  the 
High  Court  jurisdiction  over  some  body  or 
other,  and  by  that  means  prevent  an 
abuse  of  the  Constitution. 

Sir  John  Forrest.— What  would  they 
do  with  him  1  Would  they  put  him  in 
prison  1 

Sir  JOHN  DOWNER.— They  would 
prevent  him  acting,  or  they  would  make 
him  act,  as  the  case  might  be.  In  America 
this  question  could  not  arise.  There  the 
Supreme  Court  can  enjoin  anybody  who 
[Sir  George  Turner. 


invades  the  Constitution.  There  is  no 
king  or  queen  Who  cannot  be  enjoined,  and 
on  whom  the  Supreme  Court  ea 
operate.  In  America  the  revenues  are 
not  in  the  hands  of  a  sovereign,  who 
not  be  enjoined  or  ordered.  The  American 
revenues  are  in  the  hands  of  those  who 
can  be  served  with  a  writ  of  mandamus. 

An  Honorable  Member. — They  can  be 
impeached. 

Sir  JOHN  DOWNER.— Yes,  but  they 
are  also  liable  to  other  writs.  The  Drafting 
Committee  may  have  arrived  at  an 
erroneous  conclusion,  but  we  gave  the  best 
that  we  could.  We  did  not  take  the  view 
of  Sir  George  Turner  that  there  need  not, 
of  necessity,  be  an  officer  of  audit;  we 
rather  thought,  as  a  matter  of  course,  that 
business  could  not  be  carried  on  without 
an  Audit  department,  and  we  thought 
that  in  the  Audit-office  all  would  not  be 
equal,  but  that  there  would  be  a  chief 
officer.  Probably  in  a  clumsy  way,  but 
in  the  best  way  wTe  could  think  of,  we 
endeavoured  to  provide  machinery  so  that 
the  Constititution  should  not  be  set  at 
defiance  even  by  the  Crown. 

Mr.  Higgins. — How  would  this  give 
more  power  than  exists  at  present  ? 

Sir  JOHN  DOWNER.— By  naming  a 
person  who  can  be  enjoined.  You  cannot 
enjoin  the  Crown. 

Mr.  Isaacs. — Was  it  intended  to  guard 
state  rights  ? 

Sir  JOHN  DOWNER.— It  has  nothing 
to  do  with  state  rights  ;  it  is  to  guard  the 
Constitution. 

An  Honorable  M ember. — It  is  to  give 
control  over  expenditure. 

Sir  JOHN  DOWNER.— It  is  intended 
to  give  the  High  Court  the  authority 
which  the  Supreme  Court  in  America  has 
to  prevent  invasions  of  the  Constitution, 
but  upon  a  proper  application. 

Mr.  Higgins. — The  court  has  that 
power  even  if  it  is  not  mentioned. 

Sir  JOHN  DOWNER.— The  court  has 
to  be  set  in  motion  by  somebody,  and 
there  must  be  somebody  to  command. 
Under  the  colonial  law  at  present,  you 
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could  not  issue  any  prerogative  writ 
against  an  officer  of  the  Crown. 

Mr.  Higgins. — If  he  is  doing  an  illegal 
act,  you  can  enjoin  any  officer. 

Sir  JOHN  DOWNER.— I  would  not 
like  to  state  that  proposition  so  broadly 
as  my  honorable  friend  does.  On  the 
contrary,  my  experience  being  more  under 
common  law  than  equity,  and  those  writs 
having  more  regard  to  common  law,  I  may 
say  that  I  have  found  the  greatest  diffi- 
culty in  discovering  whom  to  fire  against. 
I  found  the  question  of  the  Royal  pre- 
rogative standing  very  much  in  the  way. 
In  many  proceedings  we  have  found  it 
almost  impossible  to  discover  whom  we 
should  go  against.  At  all  events,  that 
was  the  point  of  view  that  operated  in 
the  minds  of  the  Drafting  Committee  in 
inserting  this  clause.  It  had  no  relation 
to  local  rights  or  influences. 

Mr.  Higgins. — Is  it  not  your  object  to 
fire  against  or  to  prosecute  the  man  who 
pays  the  money  and  not  the  man  who 
audits  the  accounts  1 

Sir  JOHN  DOWNER.— We  want  to 
prohibit  the  man  who  pays  the  money 
wrongly. 

Mr.  Barton. — And  to  prevent  a  person 
giving  authority  to  pay  the  money. 

Mr.  Higgins. — The  audit  comes  after 
payment. 

Sir  JOHN  DOWNER.— No  doubt,  but 
we  wanted  to  enjoin  at  the  very  earliest 
possible  stage,  and  that  was  at  the  stage 
when  the  direction  was  given  to  pay  the 
money.  If  honorable  members  can  sug- 
gest any  better  way  of  doing  the  same 
thing,  or,  if  they  do  not  see  the  difficulty, 
I  shall  be  glad  to  hear  them,  but  there 
are  difficulties,  and  we  thought  of  many 
instances  where  a  coach  and  four  might 
be  driven  through  the  Constitution,  by 
reason  of  there  being  nobody  whom  the 
Queen's  Court  of  Australia — that  is,  the 
High  Court — would  be  able  to  exercise 
jurisdiction  over.  We  do  not  consider  that 
this  is  a  matter  of  form  at  all ;  it  is  one 
of  great  substance. 


Sir  JOHN  FORREST  (Western  Aus- 
tralia).— It  seems  to  me  this  provision  is 
unnecessary.  I  do  not  see  why  the 
expenditure  of  public  money  under  the 
Federation  should  not  be  governed  by  the 
same  rules  as  under  the  British  Constitu- 
tion, or  the  Constitution  of  any  state.  To 
propose  that  the  High  Court  should  have 
control  over  financial  operations  is  im- 
practicable and  absurd. 

Mr.  Barton. — That  is  not  proposed  for 
a  moment. 

Sir  JOHN  FORREST.— I  understand 
that  that  will  be  the  case  if  money  is  spent 
without  legal  authority. 

Mr.  Fraser.  —  Unauthorized  expendi- 
ture. 

Sir  JOHN  FORREST.— According  to 
this  provision  the  Treasurer  of  the  colony, 
or  the  Governor,  if  this  money  were  paid 
under  the  Governor's  warrant,  could  be 
brought  up  before  the  High  Court.  If 
that  is  the  intention  it  is  ridiculous. 

An  Honorable  Member. — Do  you  think 
that  they  ought  to  be  able  to  spend  all 
the  money  they  like  1 

Sir  JOHN  FORREST.— Yes,  subject 
to  the  control  of  Parliament;  Parliament 
will  take  care  of  the  matter,  as  it  does 
now. 

Mr.  Howe. — Suppose  Parliament  is  told 
that  the  money  is  spent. 

Sir  JOHN  FORREST.— They  will  be 
told  that.  It  is  no  use  trying  to  frame  a 
Constitution  which  will  not  work.  Sup- 
pose a  great  disaster  came  upon  the  coun- 
try— say  an  invasion  by  a  foreign  enemy 
— w^ould  the  first  thing  that  the  Treasurer 
would  do  be  to  call  Parliament  together 
to  get  authority  for  the  expenditure?  No; 
he  would  authorize  the  expenditure  at 
once,  and  rely  upon  Parliament  to  approve 
of  what  he  did.  That  is  what  is  done  now 
everywhere,  and  I  am  certain  that  it  is 
impossible  under  our  form  of  government 
to  carry  on  business  unless  that  is  done. 
Of  course  if  things  are  in  a  very  quiescent 
condition  it  may  not  be  necessary  to  spend 
money  without  authority. 
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Mr.  Barton. — It  would  be  breaking 
the  Constitution  to  spend  money  without 
authority. 

Sir  JOHN  FORREST.— Of  course  that 
is  the  case,  and  the  honorable  member, 
who  has  been  a  member  of  a  Go- 
vernment, knows  that  there  is  no 
Government  in  Australia  which  has  ever 
been  able  to  carry  on  without  doing  so. 
It  has  to  be  done  under  every  Constitu- 
tion. The  Government  must  be  trusted, 
and  the  Government  under  this  Constitu- 
tion will  have  to  be  trusted.  You  may 
make  the  law  as  rigid  as  you  like,  but  Go- 
vernments will  break  it,  and  will  have  to 
do  so  unless  they  are  unfaithful  to  their 
duties.  I  am  not  an  advocate  for  spend- 
ing money  without  authority,  but  I  know 
it  has  to  be  done,  and  it  is  for  Parliament 
afterwards  to  say  whather  those  who 
spend  the  money  shall  or  shall  not  con- 
tinue in  their  positions.  To  state  in  this 
Constitution  that  the  Treasurer  or  the 
Governor  may  be  brought  up  before  the 
High  Court  to  answer  for  their  doings 
with  respect  to  the  public  expenditure  is 
ridiculous,  and  it  would  not  be  tolerated 
by  Australasia.  At  present  the  Government 
has  to  answer  to  Parliament,  and  Parlia- 
ment only,  and  I  hope  that  in  this  Consti- 
tution we  shall  continue  that  plan. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at 
four  minutes  past  two  p.m.] 

Mr.  McMILLAN  (New  South  Wales).— 
The  weight  of  argument  is  in  favour  of 
these  words  being  struck  out.  The  history 
of  audit  shows  that  the  Auditor-General 
is  the  servant  of  Parliament,  and  not  of 
anybody  else  ;  and  it  seems  to  me  that, 
to  make  such*  a  rigid  rule  in  the  Constitu- 
tion as  this,  would  be  entirely  against  all 
the  views  we  have  generally  held  with 
regard  to  financial  matters.  Of  course, 
Parliament  might  make  provision  for  a 
very  large  advance  account,  which  would 
be  available  under  certain  conditions,  but, 
on  the  other  hand,  it  would  be  very  un- 
wise to  make  an  advance  account  which 
was  more  than  necessary  for  ordinary 
[Sir  John  Forrest. 


circumstances.  As  honorable  members 
know,  we  do  not  expect  that  the  Federal 
Parliament  will  besittingall  the  year  round. 
The  Parliament  might  be  sitting  for  three 
months  in  the  year,  and  during  the 
remaining  nine  months  the  whole  country 
might  be  in  a  state  of  convulsion  through 
foreign  invasion,  or  internal  dissension. 
Therefore,  to  say  that  the  Government 
should  have  no  right  to  distribute  funds 
for  certain  urgent  and  unforseen  nee 
ties  would  be  against  all  common  sense, 
and,  after  all,  finance  is  business,  and 
business  is  common  sense,  and  depends 
upon  the  conditions  and  exigencies  of  the 
moment.  Again,  it  appears  to  me  that  the 
interpretation  of  this  clause  would  practi- 
cally make  the  Auditor-General  an  officer 
of  the  Supreme  Court.  He  would  be,  to  all 
intents  and  purposes,  practically  an  officer 
of  that  court,  and  he  would  be  raised  above 
parliamentary  control,  and  above  the  con- 
trol of  the  Executive,  a  thing  which,  I 
think,  is  absolutely  foreign  to  our  ideas  of 
finance.  Again,  as  has  often  been  said 
in  this  debate,  the  system  of  responsible 
government  in  this  Constitution  alters 
entirely  the  view  with  which  we  must  look 
upon  most  of  the  questions  that  are  con- 
cerned. Moreover,  we  must  recollect  that 
we  are  not  making  a  Constitution  whose 
finance  will  have  to  deal  with  the  mere 
parochial  state.  We  are  making  a  Consti- 
tution for  the  Continent  of  Australia,  which 
will,  in  course  of  time,  be  a  great  nation, 
practically  independent,  and,  therefore,  we 
must  make  it  sufficiently  elastic  to  enable 
the  Federal  Parliament,  or  the  Executive, 
to  act  rightly  and  rule  justly.  I  must 
say  that,  at  first,  I  did  not  see  this  clause 
in  the  light  in  which  it  has  been  recently 
exhibited ;  but  I  find  that,  in  this 
Convention,  a  layman  is  always  learning 
law,  and  we  never  know  the  legal  bearing 
of  a  clause  until  it  has  been  exposed  by  a 
learned  member  of  the  profession.  I  think 
it  would  be  better,  in  this  matter,  to  leave 
the  Constitution  elastic,  and  to  trust  to 
the  common  sense  of  the  Federal  Parlia- 
ment, 
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Mr.  CLARKE  (Tasmania).— The  argu- 
ment of  the  last  speaker  shows,  to  my 
mind,  conclusively  the  necessity  that 
exists  for  a  great  many  lawyers  being 
included  in  every  Convention  of  this  sort ; 
because  my  honorable  friend  (Mr.  McMil- 
lan) has  just  admitted  that,  until  a  clause 
is  explained  by  a  leading  lawyer  of  the 
Convention,  very  few  members  of  the 
Convention  know  the  meaning  of  it. 

Sir  George  Turner. — And  after  it  has 
been  explained  by  two,  none  of  us  know 
the  meaning  of  it. 

Mr.  CLARKE.— I  have  listened  very 
attentively  to  the  speeches  of  Sir  John 
Forrest  and  Mr.  McMillan,  and  to  those 
of  a  number  of  other  honorable  members, 
and  it  seems  to  me  that  the  main  reason 
that  they  are  against  the  retention  of 
these  words  is  that  they  would  militate 
against  the  due  carrying  on  of  the  affairs 
of  the  Commonwealth  in  a  case  of  great 
national  emergency.  Now,  I  freely  admit 
that  —  as  has  been  stated  by  Sir  John 
Forrest — in  England,  in  cases  of  great 
national  emergency,  the  Government 
has  not  looked  at  all  to  the  law  of 
the  case,  but  has  done  what  it  thought 
was  right,  and  afterwards  looked  to  Par- 
liament to  condone  its  illegal  action.  In 
a  Federated  Australia,  if  any  such  case 
arose,  the  Government  of  the  Common- 
wealth would  do  the  same  thing,  and 
would  look  to  the  Federal  Parliament  to 
absolve  them  afterwards  from  the  illegality 
of  their  action.  But  I  would  point  out 
that  the  words  that  are  inserted  here  are 
not  intended  to  apply  solely  to  cases  of 
great  national  emergency,  but  to  apply 
also  to  times  of  peace ;  and  in  times 
of  peace,  when  there  is  no  great  ques- 
tion agitating  the  nation,  why  should 
the  Constitution  which  we  are  now 
framing  not  be  rigidly  and  religiously 
observed?  I  advocate  the  retention  of 
the  words,  because  they  will  secure 
the  observance  of  our  Constitution, 
and  the  carrying  out  of  our  laws, 
during  the  greater  portion  of  the  life  of 
the  Australian  nation,  because   we  must 


recognise  that  the  Australian  nation 
which  we  are  about  to  found  will  be  a 
nation  that  will  have  a  far  greater  period 
of  peace  than  of  war  ;  and,  therefore,  as 
we  look  forward  to  times  of  prosperity  and 
peace,  I  think  the  law  ought  to  be  ob- 
served. In  my  opinion,  the  words  should 
be  retained,  because  they  will  secure  that 
the  Constitution  which  we  are  now  found- 
ing will  be  observed  in  one  of  the  most 
important  matters — monetary  matters  ; 
and  I  therefore  advocate  the  retention  of 
the  words. 

Sir  PHILIP  FYSH  (Tasmania).— If 
the  honorable  member  who  has  just  spoken 
had  had  some  practical  experience  in 
dealing  with  Audit  Commissioners,  and  with 
the  rigid  terms  of  Acts  of  Parliament,  he 
would  have  discovered — as  I  find,  from  the 
speeches  of  honorable  members  who  have 
held  Plxecutive  offices,  that  they  have  dis- 
covered— that  the  rigid  construction  or 
rigid  drafting  of  a  Constitution  like  this, 
making  the  Auditor-General  what  the 
press  sometimes  calls  him,  "  the  watch-dog 
over  the  Administration,"  is  not  only  ex- 
ceedingly inconvenient,  but  may  at  times 
result  in  very  serious  mischief. 
Mr.  Douglas. — How  is  that  % 
Sir  PHILIP  FYSH.— I  do  not  know 
anybody  more  than  the  honorable  mem- 
ber who  has  just  interrupted  me  who  has, 
in  his  periods  of  office,  had  to  act  more  on 
Ministerial  responsibility  rather  than  on  a 
rigid  interpretation  of  Acts  of  Parliament. 
I  have  heard  him  say,  and  have  rejoiced 
at  his  saying  it,  that  as  a  public  man, 
administering  the  affairs  of  a  Government, 
he  would  do  what  he  thought  was  right — 
what  he  thought  was  absolutely  necessary 
in  the  exigencies  of  the  occasion— rather 
than  look  to  see  whether  he  could  get  the 
Audit  Commissioner's  warrant.  Having  to 
obtain  the  Auditor-General's  warrant 
may,  under  some  circumstances,  lead  to 
serious  difficulty;  and  an  Administration 
which  was  weak  and  timid  enough  to  be 
afraid  of  taking  the  responsibility  might 
be  confronted,  from  time   to    time,    with 
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to  act,  even  so  far  as  the  expenditure  of 
large  sums  of  money  was  concerned,  even 
although  they  might  have  to  appeal  to 
Parliament  thereafter  to  support  the 
action  they  had  taken.  In  my  own  ex- 
perience, we  have  been  confronted  in  Tas- 
mania with'small-pox  j  and,  had  we  rigidly 
adhered  to  any  such  a  clause  as  this, 
which  might  be  in  the  Constitution  Act, 
in  the  Audit  Act,  or  in  the  Audit  regula- 
tions, we  should  have  left  that  foe  to  find 
its  own  way  through  the  people,  and  have 
altogether  disregarded  the  responsibility 
which  should  attach  to  administrative 
functions. 

Mr.  Clarke.  —  But  you  observed  the 
law. 

Sir  PHILLP  FYSH.— We  observed  the 
law  by  asking  Parliament  to  absolve  the 
Administration  from  the  consequence  of 
its  breach  of  the  law. 

Mr.  Isaacs. — "The  safety  of  the  people 
is  the  highest  law." 

Sir  PHILIP  FYSH.— Why  should  we 
place  a  detail  of  this  nature  in  the  Con- 
stitution— a  detail  which  it  wras  formerly 
supposed  was  provided  for  by  the  local 
audit  regulations  or  would  be  provided 
for  by  a  Commonwealth  Audit  Act  which 
must  be  passed?  When  the  Commonwealth 
Parliament  frames  an  Audit  Act,  it  may 
perhaps  be  inclined  to  insert  some  such 
provision  with  regard  to  the  authorities 
who  shall  sign  warrants  for  the  payment 
of  moneys  as  we  are  now  discussing. 
It  occurs  many  times  in  every  year  that 
Treasurers  are  called  upon  to  take 
the  responsibility  of  issuing  cheques, 
although  the  Auditor-General  may  have 
reported  that  there  was  no  special  fund 
against  which  such  cheques  could  be 
charged.  Why  insert  in  the  Constitution 
a  provision  which  must  be  broken  by 
many  a  strong  Administration  for  the 
benefit  of  the  public,  while  a  weaker 
Administration  will  have  to  observe  the 
law  to  the  injury  of  the  public  %  I  have 
observed  that  the  members  of  the  Draft- 
ing Committee  have  from  time  to  time 
[Sir  Philip  Fysh. 


contended  that  the  Constitution  is  a 
matter  of  great  principles.  It  is  the  con- 
tract between  all  the  parties  to  ihe  union, 
and  to  insert  in  such  a  contract  some  such 
detail  as  that  the  Auditor-General  should 
sign  a  warrant  before  a  cheque  is  issued 
appears  to  me  to  be  doing  something 
which  it  is  unnecessary  to  do.  If  we 
insert  such  a  provision  we  shall  only 
load  the  Constitution,  and  embarrass  the 
Ministers  who  will  have  to  act  under  it. 
Let  me  repeat  that  a  strong  Administration 
will  always  disregard  a  provision  of  this 
kind,  and  obtain  the  support  of  Parlia- 
ment for  its  action.  Every  one  who  has 
undertaken  Ministerial  responsibilities 
must  know  that  many  cases  occur  in 
which  one  feels  it  to  be  his  duty  to  give 
instructions  for  the  issue  of  cheques,  even 
where  the  Auditor-General's  signature 
cannot  be  procured.  This  difficulty  is 
overcome  by  the  audit  regulations  them- 
selves. Men  make  provision  for  the 
observance  of  the  law,  but  they  find  it 
equally  necessary  to  make  provision  for 
the  non-observance  of  the  law.  Hence 
we  have  emergency  votes,  votes  with 
respect  to  lapse  of  time,  and  votes  with 
regard  to  an  excess  of  appropriation.  I  am 
not  aware  of  any  Parliament  in  Australia 
that  has  checked  an  Administration  with 
regard  to  its  Supplementary  Estimates, 
except  when  there  has  been  some  ex- 
travagance bearing  evidence  of  neglect 
of  the  public  interest.  I  am  perfectly 
convinced  that  the  proposed  restriction 
is  inadvisable,  and  I  trust  that  the  recom- 
mendation of  the  Finance  Committee 
will  be  given  the  weight  to  which  it  is 
entitled. 

Mr.  ISAACS  (Victoria.)— The  object  of 
having  these  words  in  the  clause  is  to 
enable  any  person  who  thinks  that  the 
money  is  about  to  be  drawn  from  the 
Treasury  illegally  to  go  to  the  Supreme 
Court  and  obtain  an  injunction  against 
the  responsible  officer  of  the  Common- 
wealth. I  am  afraid  that  such  a 
provision  would  strike  a  serious  blow 
at    responsible    government,   and    would 
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introduce  in  a  very  violent  form  what  is 
complained  of  frequently,  and  in  an  in- 
creasing degree,  in  America — government 
by  injunction.  If  we  are  to  intrust  to 
the  Federal  Parliament  such  enormous 
powers  as  those  which  they  will  have 
in  respect  to  the  collection  of  revenue, 
surely  we  can  trust  them  to  see  that 
the  money  when  appropriated  by  law  is 
properly  disbursed.  No  Ministry  could 
live  for  an  instant  if  it  did  anything 
against  the  will  of  Parliament.  I  think 
these  words  are  wrong  in  principle.  I 
also  think  that  occasions  might  easily  arise 
when  it  would  be  impossible  to  draw  one 
shilling  from  the  Treasury  if  a  complaint 
were  made  to  the  Supreme  Court.  For 
instance,  if  the  Chief  Officer  of  Audit 
happened  to  be  ill  or  away  no  other  per- 
son could  do  his  work.  It  would  be  im- 
possible to  pass  an  Act  of  Parliament  to 
substitute  any  one  for  him.  So  long  as 
he  lived  and  retained  his  office  his  warrant 
would  be  indispensable.  If  you  provide 
that  the  Commonwealth  Parliament  may  get 
over  the  difficulty  by  appointing  some  one 
else,  you  make  the  provision  useless,  because 
Parliament  would  say — "We  will  have  a 
Chief  Officer  of  Audit,  but  we  will  give  him 
such  a  tenure  of  office  as  will  enable  the 
Ministry  to  dispose  of  him  whenever  they 
like."  You  would  then  have  an  officer 
filling  a  most  responsible  position  without 
any  security  of  tenure.  On  the  other 
hand,  if  you  gave  him  security  of  tenure, 
such  as  the  Judges  or  our  Commissioners 
of  Audit  have,  you  might,  under  conceiv- 
able circumstances,  cause  great  difficulty 
to  arise.  Apart  from  these  considerations, 
I  think  it  would  be  a  mistake  in  principle 
to  introduce  the  provision.  When  we  are 
introducing  a  system  of  government  which 
shall  resemble  as  nearly  as  possible  the 
P>ritish  Constitution,  it  is  a  mistake  to 
fetter  the  hands  of  Parliament  in  regard 
to  what  is  after  all  a  matter  of  machinery, 
and  a  matter  which  Parliament  is  specially 
charged  to  look  after — the  expenditure  of 
the  money  of  the  Commonwealth. 
The  amendment  was  negatived. 


Dr.  QUICK  (Victoria).— I  wish  to  sug- 
gest the  addition  of  the  following  words  to 
the  clause  : — 

But  section  82  shall  not  be  deemed  to  con- 
stitute such  an  appropriation. 

During  the  adjournment,  I  .have  been 
asked  by  several  honorable'  members 
to  what;  event  in  Victorian  history  I  re- 
ferred in  the  few  remarks  I  made  deal- 
ing with  the  last  preceding  clause.  I  have 
just  hunted  up  the  papers,  and  I  find  that 
that  clause  is  exactly  upon  all-fours  with 
section  45  of  the  Constitution  Act  of  Vic- 
toria, which  is  as  follows  : — 

The  consolidated  revenue  of  Victoria  shall  he 
permanently  charged  with  all  the  costs,  charges, 
and  expenses  incident  to  the  collection,  manage- 
ment, and  receipt  thereof,  such  costs,  charges, 
and  expenses  being  subject,  nevertheless,  to  be 
reviewed  and  audited  in  such  manner  as  shall 
be  directed  by  any  Act  of  the  Legislature. 

Section  46  of  the  same  Constitution  Act 
then  goes  on  to  provide  for  certain  other 
special  appropriations,  beginning  with  the 
words — 

There  shall  be  payable  in  every  year  to  Her 
Majesty,  her  heirs  and  suceessors,  out  of  the 
consolidated  revenue  of  Victoria,  &c,  &c. 

Upon  the  construction  of  that  section  a 
dispute  arose  in  this  colony  in  the  year 
1865,  and  the  then  Governor  (Sir  Charles 
Darling)  invited  the  opinion  of  the  Crown 
law  officers,  George  Higinbotham  and 
Archibald  Michie,  two  distinguished  con- 
stitutional lawyers,  upon  it.  He  put  this 
question  to  them  : — 

1.  Is  not  the  45th  section  of  the  Constitution 
Act  in  effect  an  appropriation  of  the  amount  of 
"  all  the  costs,  charges,  and  expenses  incident 
to  the  collection,  management,  and  receipt  of 
the  revenue,"  such  expenditure  to  be  reviewed 
and  audited  as  directed  by  the  Legislature  ? 

Then  he  goes  on  to  express  his  own 
opinion.     He  also  asks  — 

Is  there  any  practical  or  legal  difference 
between  the  words  "The  consolidated  revenue 
of  Victoria  shall  be  permanently  charged,"  and 
the  words  "There  shall  be  payable  in  every 
year  out  of  the  consolidated  revenue  of  Vic- 
toria "  ? 

The  words  "  There  shall  be  payable  to  the 
Queen,    out   of  the  consolidated  revenue 
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fund  of  the  Commonwealth,"  occur  in  two 
sections  of  this  Federal  Constitution — the 
sections  providing  for  the  Governor-Gene- 
ral's salary  and  the  section  providing  for 
the  salaries  of  Ministers  of  the  Common- 
wealth. These  words  are  similar  in 
appropriating  force  to  the  words  "The 
consolidated  revenue  shall  be  permanently 
charged."  That  was  why  the  Governor  of 
the  day  asked  if  there  was  any  practical 
or  legal  difference  between  the  two  sets 
of  words.  I  will  now  invite  honorable 
members'  attention  to  the  opinion  of  the 
Crown  law  officers,  which  is  dated  Sep- 
tember, 1865,  and  which  will  be  found  at 
pages  947  and  948  of  vol.  2  of  Papers 
presented  to  Parliament  by  command 
during  the  session  of  1878: — 

We  are  of  opinion  that  the  45th  section  of 
the  Constitution  Act  is  in  effect  an  appropriation 
of  the  amount  of  "all  the  costs,  charges,  and 
expenses  incident  to  the  collection,  manage- 
ment, and  receipt  of  the  revenue,"  such  ex- 
penditure to  be  reviewed  and  audited  as 
directed  by  the  Legislature.  We  are  con- 
firmed in  this  interpretation  of  the  45th  section 
by  the  very  plain  and  unambiguous  language 
of  the  55th  section,  which,  referring,  amongst 
others,  to  the  45th  section,  runs  thus : "  After  and 
subject  to  the  payments  to  be  made  under  the 
provisions  hereinbefore  contained  "  (not  under 
the  provisions  of  any  Appropriation  Act),"  and 
to  any  pensions  now  payable,  &c. ,  "all  the 
consolidated  revenue  arising  from  taxes,  duties, 
rates,  and  imposts  levied  by  virtue  of  an  Act  of 
the  Legislature,  and  from  the  disposal  of  the 
waste  lands  of  the  Crown,  shall  be  subject  to  be 
appropriated  to  such  specific  purposes  as 
by  any  Act  of  the  said  Legislature  shall  be  pro- 
vided in  that  behalf. "  .  .It  follows  from  the 
above  that  no  annual  Appropriation  Act  would 
appear  to  be  necessary  for  enabling  the  Govern- 
ment to  pay  the  costs,  charges,  and  expenses 
incident  to  the  "collection,  management,  and 
receipt  of  the  revenue." 

'.Referring  to  the  point  as  to  whether  there 
wras  any  difference  between  the  two  sets 
of  words  which  I  have  already  quoted, 
they  say — 

It  is  not  very  easy  either  to  apprehend  or 
express  the  difference,  if  any  there  be,  between 
the  words  "The  consolidated  revenue  of  Vic- 
toria shall  be  permanently  charged,"  and  the 
words  "There  shall  be  payable  every  year  out 
of  the  consolidated  revenue  of  Victoria." 
{Dr.  Quick. 


Mr.  Barton. — Do  the  words  "perma- 
nently appropriated "  occur  in  the  Vic- 
torian Act  ? 

Dr.  QUICK.  —  No ;  "  permanently 
charged."  I  hope  the  time  will  never 
come  when  any  Ministry  will  endeavour 
to  act  upon  such  a  special  appropria- 
tion, but  I  suggest  this  addition  to  the 
clause  to  remove  doubts  about  the  con- 
struction of  words  about  which  there  can 
undoubtedly  be  a  difference  of  opinion. 
I  arn  sure  that  no  member  of  the  Conven- 
tion desires  that  the  Constitution  should 
contain  a  permanent  appropriation  of  all 
the  salaries  of  the  public  servants  engaged 
in  the  collection  and  management  of  the 
revenues.  If  the  words  which  I  propose 
to  add  do  not  quite  meet  the  occasion,  I 
would  ask  the  Drafting  Committee  to  take 
the  matter  into  their  consideration. 

Mr.  BARTON  (New  South  Wales).— 
Perhaps  it  would  be  better  to  leave  the 
matter  for  the  consideration  of  the  Draft- 
ing Committee.  I  have  taken  down  the 
words  of  the  honorable  member's  sugges- 
tion, and  we  will  consider  them  very  carefully 

Dr.  QUICK.  —In  view  of  the  honorable 
member's  promise,  I  will  not  move  the 
amendment  I  intended  to  move. 

Mr.  GLYNN  (South  Australia).— Does 
not  the  leader  of  the  Convention  think  it 
desirable  to  provide  for  the  establishment 
of  the  office  of  Commissioner  of  Audits? 
The  reason  for  the  provision  recently  sug- 
gested, but  which  was  struck  out,  was 
that  there  was  no  check  provided  in  the 
Bill  upon  the  expenditure  of  the  executive 
officers  of  the  Commonwealth.  The  ques- 
tion still  remains  to  be  decided  whether 
there  should  not  be  such  a  check.  At 
present,  I  understand,  there  are  Com- 
missioners of  Audit  in  all  the  colonies,  and 
they  hold  office  upon  practically  the  same 
terms  as  the  Judges.  The  states  are 
interested  in  the  expenditure  of  the  Com- 
monwealth Executive  just  as  much  as  is 
the  Commonwealth  Parliament,  because 
the  amount  to  be  returned  to  the  states 
depends  upon  the  character  and  the  extent 
of  the  expenditure  of  the  Commonwealth 
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Executive.  A  check  is  provided  in  America 
by  a  regulation  which  requires  the  publi- 
cation of  a  return  showing  the  receipts 
and  expenditure ;  but,  inasmuch  as  we 
have  no  provision  of  that  kind,  would  it 
not  be  advisable  to  make  arrangements  in 
some  part  of  the  Bill  to  give  protection  to 
the  states  and  to  the  Commonwealth  by 
the  establishment  of  Commissioners  of 
Audit? 

Mr.  Barton. — The  honorable  member 
suggests  that  provision  should  be  made 
for  audit  and  review  1 

Mr.  GLYNN.— Yes.  No  doubt  such  a 
provision  would  be  out  of  place  here,  but 
it  might  be  put  in  as  a  separate  clause  at 
the  end  of  the  chapter  dealing  with 
finance. 

Mr.  Barton. — I  will  see  that  the  matter 
is  taken  into  consideration. 

The  clause  was  agreed  to.  • 

Clause  84. — The  Commonwealth  to  have  ex- 
clusive power  to  levy  duties  of  customs  and 
excise,  and  offer  bounties  after  a  certain  time. 

Mr.  BARTON  (New  South  Wales).— 
Honorable  members  will  notice  that  the 
Finance  Committee  suggest  that  a  para- 
graph be  taken  out  of  clause  84  as  it 
stands,  and  erected  into  a  separate  clause, 
which  I  think  a  very  convenient  arrange- 
ment. They  also  suggest  several  other 
amendments,  and  I  should  like  to  know 
from  you,  Mr.  Chairman,  what  would  be 
the  correct  way  of  dealing  with  them? 
I  should  like  to  know  whether  we  should 
make  the  suggested  transfer  now,  and  then 
move  the  amendments  which  have  been 
suggested,  or  move  the  amendments  first, 
and  provide  for  the  transfer  afterwards  1 

The  CHAIRMAN.— I  have  considered 
the  question.  Although  I  had  some  doubts 
upon  the  matter  at  first,  I  now  feel  that 
v,e  are  bound  to  consider  the  amend- 
ments suggested  by  the  local  Parliaments. 
Clause  27  of  the  Victorian  Australasian 
Federation  Enabling  Act  —  and  all  the 
other  Parliaments  have  passed  similar 
Acts  — is  as  follows  : — 

On  the  re-assembling  of  the  Convention, 
the     Constitution     as    framed    prior    to    the 


adjournment  shall  be  reconsidered,  together  with 
such  suggested  amendments  as  shall  have  been 
forwarded  by  the  various  Legislatures,  and  the 
Constitution  so  framed  shall  be  finally  adopted 
with  any  amendments  that  may  be  agreed  to. 
I  do  not  think  we  can  be  said  to  have  con- 
sidered the  suggested  amendments  of  the 
local  Parliaments  if  they  are  not  put  from 
the  Chair,  and,  therefore,  although  it 
may  perhaps  take  a  little  more  time,  I 
think  it  would  be  better  to  follow  the 
course  we  have  adopted  from  the  very 
first,  and  deal  with  the  amendments  as  they 
occur.  When  the  question  is  put — "  That 
the  clause  as  amended  stand  part  of  the 
Bill,"  the  committee  will  be  at  liberty,  if 
they  think  fit,  to  strike  it  out,  and  put  in 
its  place  any  other  provision  which  they 
think  would  be  more  suitable. 

Sir  GEORGE  TURNER  (Victoria).— 
It  seems  to  me  that  that  course,  sir,  will 
necessitate  our  going  over  the  ground  a 
second  time.  Would  it  not  be  competent 
for  an  honorable  member  to  move  that  all 
the  words  after  the  first  word  of  the  clause 
be  omitted  with  a  view  to  the  insertion  of 
other  words  ?  That  would  render  it  un- 
necessary to  put  amendments  suggested 
by  the  local  Parliaments  from  the  Chair. 

The  CHAIRMAN.  — I  do  not  think 
that  the  course  which  we  have  hitherto 
adopted  will  take  much  longer  than  the 
course  which  the  honorable  member  sug- 
gests, and  I  think  it  would  be  better  to 
continue  the  existing  arrangement. 

Mr.  BARTON  (New  South  Wales).— It 
will  be  competent  for  honorable  members 
to  move  their  own  amendments  in  the 
intervals  between  the  amendments  sug- 
gested by  the  various  local  Legislatures. 
That  being  so,  I  beg  to  move — 

That  the  words  "  After  uniform  duties  of  cus- 
toms "  be  inserted  before  the  word  "  The " 
(line  1). 

The  amendment  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  words  "  the  sole  power  and  autho- 
rity "  be  omitted,  and  that  the  words  "exclu- 
sive power  "  be  substituted. 

The  amendment  was  agreed  to. 
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Mr.  ISAACS  (Victoria).— I  should  like 
to  learn  exactly,  if  I  can,  the  meaning  of 
the  words  "  subject  to  the  provisions  of 
this  Constitution."  Are  we  providing 
definitely  that  Parliament  is  to  have  the 
exclusive  power  of  doing  this,  or  is  that 
power  limited  by  anything  ? 

Mr.  Barton. — That  is  a  provision  which 
has  remained  in  the  Bill  all  the  time. 

Mr.  ISAACS.— It  is  .  but  when  you 
talk  about  exclusive  power,  you  make  it 
subject  to  something  else. 

Mr.  BARTON  (New  South  Wales).— It 
is  provided  elsewhere  in  the  Constitution 
that  duties  of  customs  shall  be  uniform. 
That  is  one  thing  that  would  necessi- 
tate the  interpolation  of  some  such  words 
as  those  to  which  the  honorable  member 
has  alluded.  I  beg  to  move  the  omission 
of  the  words  "  customs  duties,  to  impose 
duties,"  and  the  insertion  of  the  words 
^'duties  of  customs  and"  in  lieu  thereof. 

The  amendment  was  agreed  to. 

Amendment  suggested  by  the  Legis- 
lative Assembly  of  Victoria — 

Omit  ' '  and  to  grant  bounties  upon  the  pro- 
duction or  export  of  goods." 

Sir  GEORGE  TURNER  (Victoria).— 
I  do  not  know  that  I  desire  to  take  away 
from  the  Parliament  the  power  to  grant 
bounties,  but  I  do  desire  to  continue  in 
the  state  the  power  to  grant  bounties 
which  the  Federal  Parliament  think  are 
not  unwise,  unjust,  or  unfair  to  other 
states. 

Mr.  Deakin. — Not  unfederai. 

Sir  GEORGE  TURNER.— It  has  been 
suggested  that  if  the  state  retains  the 
power  to  grant  bounties  it  might,  under 
that  power,  negative,  to  a  great  extent, 
the  benefits  of  intercolonial  free-trade. 
"We  do  not  want  to  do  that,  but  we  do 
know  that  in  some  of  our  colonies,  more 
especially  in  the  colonies  of  Victoria, 
South  Australia,  and  probably  also  Tas- 
mania, it  is  absolutely  necessary,  for  the 
well-being  of  our  farmers  and  producers, 
that  the  state  should  come  to  their  assist- 
ance, and  help  them  in  the  early  stages 
[Sir  George  Tnroner. 


of  their  industries.      And    if  we   are  not 
prepared   to   do  that  we  will  kill  many 
industries  which  we  really  desire  to  I 
and    encourage.       We    none    of    us    de- 
sire   the  states  to    have   a  power   which 
will  enable  them  to  take  away  the  bene- 
fits of  intercolonial  free-trade,  which   we 
all  desire  to  see  embedded  in  the  Consti- 
tution, but  I  feel  that  we  are  in  this  diffi- 
culty, that  unless  we  can  show  many  of 
our  producers  and  our  country  people  that 
they  are  in  a  position   where  they  may 
obtain  the  benefit  of  help  from  the  state, 
they  will  say  "We  know  our  position  as  it 
is,  but  we  do  not  know  what  our  position 
is  going  to  be  under  this  Commonwealth, 
and  so  we  will  have  none  of  it."    That  is 
the  plain  language  in  which  many  of  those 
interested   in    the    continuation  of   these 
bounties  put  their  case  at  present,  and  I 
believe  it  will  be  put  in  stronger  and  more 
forcible  language  when   this  question   is 
being  discussed  by  the  people.     Now,  in 
our  colony,  and  indeed  in  all  the  colonies, 
every  vote  is  of  importance,  and  we  should 
not   put    against    federation    individuals, 
or,  as  I  believe  we  are  doing  here,  a  con- 
siderable   section   of    our    people.     Why 
should  we  not — if  we  choose,  and  can  do  it 
without  injustice  to  other  states — encour- 
age production   among   our  own  people? 
Why  should  we  not  encourage  them  to 
enter  into  new  industries,  which  will  be 
beneficial  to  them  and  to  our  colony  1     I 
think  we  shall  be  doing  a  gross  injustice 
to  a  large   number   of   our  farming  and 
producing  classes  if  we  take  away  from  the 
state  the  power  to  grant  these  bounties, 
and  vest  that  power  in  a  body  before  which 
they  will  not  have  the  same  opportunity 
of   bringing   their   claims    as   they    have 
before  the  local  Parliament. 

Mr.  Dobson. — With  the  exception  of 
bonuses  to  mining,  what  bonus  could  any 
state  give  without  interfering  with  free- 
trade? 

Sir  GEORGE  TURNER.— I  cannob 
say  at  the  present  moment  what  indus- 
tries there  might  be  to  which  bonuses 
could    be   granted    by    a   state    without 
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injuring  some  of  the  other  colonies,  but 
because  we    cannot    tell    at    the  present 
moment    what    industries    may  be  estab- 
lished  with   benefit   to  those   engaged  in 
them,  and  with  advantage  to  the  state,  it 
does  not  follow  that  in  years  to  come  indus- 
tries may  not  arise  that  can  be  fostered 
by  means   of  bounties,    in,   say,  Victoria, 
without  injuring  the  other  colonies.      We 
have  such  industries  as  the  oil  industry — 
I  do  not  know  how  that  would  affect  Tas- 
mania or  South  Australia.  We  undoubtedly 
have    developed  the    butter    industry  by 
means  of  bonuses,  and  other  colonies  are 
now  following  our  example.  We  commenced 
to  develop  that  industry  by  the  grant  of 
bounties,  and  having  developed  the  trade, 
having  opened  it  up,  other  colonies  stepped 
forward  and  said — "  We  are  glad  you  have 
opened  up  this  trade,  and  we  are  going  to 
follow  in  your  footsteps."     No  doubt  until 
the  trade  was  opened  up  the  necessity  for 
bounties  in  other  colonies  did   not  exist, 
but  if  Queensland   or  Western  Australia 
thought    that   by  giving   a   bounty  they 
might,  within  their  own  borders,  develop  an 
export  trade   with  other  countries    with- 
out in  the  slightest  degree  injuring  any  of 
the  colonies  in  the  Federation,  why  should 
they  not  be  able  to  do  so  1     It  would  be 
somewhat  difficult  for  the  various  colonies 
to  bring  all  their  respective  claims  before 
the  Federal  Parliament,  which  will  have  a 
large  amount  of  work  to  do,  more  especially 
at   the  commencement,    in   dealing   with 
such  questions  as  the  Tariff,  the  division 
of  the  surplus,  and  so  on,  and  probably  it 
will  put  off,  from  time  to  time,  dealing  with 
matters  which  affect  only  one  colony,  or, 
it  may  be,  perhaps  two.     I  fail  to  see  why 
we  should  take  away    from   any   of   the 
colonies  the  power  to  grant  bonuses,  so  long 
as  that  power  is  not  used  in  such  a  way  as 
to  injure  other  states  in  the  Commonwealth. 

Mr.  Deakin. — Leaving  the  Federal 
Parliament  supreme. 

Sir  GEORGE  TURNER.— I  am  per- 
fectly prepared  to  leave  the  Federal  Parlia- 
ment supreme  todecide  whether  injustice  is 
or  is  not  b2ing  done.  The  idea  which  I  have 


formed  as  to  what  we  ought  to  do,  is  to 
add  to  the  paragraph  these  words — 

Provided  that  any  state  may  grant  bounties 
for  the  protection  of  agricultural,  horticultural, 
viticultural,  or  dairying  industries,  subject  to 
the  same  heing  at  any  time  annulled  by  the 
Federal  Parliament. 

I  am  not  going  to  say  that  these  are  the 
words  which  the  draftsman  would  use, 
but  they  embody  the  ideas  which  have 
been  passing  through  my  mind  on  the  ques- 
tions which  have  been  brought  before  me 
by  a  large  number  of  country  represen- 
tatives, who  say  that  unless  some  such 
provision  is  made  it  will  be  very  hard, 
seeing  the  other  difficulties  which  they 
have  to  contend  against,  to  get  country 
people  to  vote  for  the  Bill.  No  doubt 
the  last  words  of  my  amendment  would 
create  a  risk,  but  that  risk  }tou  must  be 
prepared  to  take  in  fche  colonies. 

Mr.  Dobson. — Ought  you  not  to  go 
further  and  get  the  authority  of  the 
Federal  Parliament  to  grant  them  1 

Dr.  Cockburn. — No,  you  won't  get 
that. 

Sir  GEORGE  TURNER.— No.  I  do 
not  want  the  words  for  that,  because  there 
is  full  power  already  in  the  Bill  for  the 
Federal  Parliament  to  grant  bonuses  and 
bounties.  They  must  be  uniform,  so  that 
every  colony  would  have  an  opportunity 
to  come  and  take  advantage  of  them.  Of 
course  the  Federal  Parliament  has  to  pay 
the  bonuses.  What  we  are  anxious  to  get, 
in  the  interests  of  many  country  pro- 
ducers, is  that  the  state  shall  have  the 
power  to  grant  these  bounties,  finding  the 
money  out  of  the  state  revenue  indepen- 
dently of  the  Commonwealth,  and  doing 
that  only  so  long  as  the  state  is  not  injur- 
ing the  Commonwealth. 

Mr.  Dobson. — Ought  you  not  to  get  the 
federal  authority  first  to  say  whether  your 
bounty  is  legal  or  not  ? 

Sir  GEORGE  TURNER.— If  we  had 
to  wait  until  we  could  get  federal  autho- 
rity, we  should  be  in  the  position  of  a 
private  member  who  is  trying  to  get  p- 
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Bill  through  the  local  Parliament,  session 
after  session,  year  after  year.  The  people 
would  get  sick  and  tired  of  waiting,  and 
take  their  labours  in  some  other  direc- 
tion. We  are  taking  away  from  our 
people  in  Victoria,  by  uniform  customs 
and  intercolonial  free-trade,  a  tax  which, 
in  some  of  the  colonies,  is  looked  upon 
as  obnoxious,  but  which,  by  many  of 
our  producers,  is  looked  upon  as  their  sal- 
vation. We  are  also  doing  many  things 
which  our  country  people  do  not  like. 
I  therefore  think,  if  we  possibly  can,  we 
should  conserve  their  interests  to  some 
small  extent.  What  I  ask  for  is  very 
little  indeed.  It  is  simply  that  the  state 
may  have  power  to  do  it  so  long  as  it 
is  doing  no  injustice  to  the  Federal  Par- 
liament or  to  the  rest  of  Australia. 

Mr.  Dobson. — Suppose  that  Parliament 
did  annul  it,  your  traders  might  have  had 
six  months'  benefit  of  it. 

Sir  GEORGE  TURNER.— They  might 
have,  but  my  honorable  friend  will  see 
that  the  state  Legislature  and  the  Govern- 
ment of  the  state  would  be  very  careful 
and  cautious,  with  these  words  in  the  Bill, 
to  ascertain  as  fully  as  they  possibly  could 
that  the  bounty  they  were  about  to  grant 
would  not  do  an  injustice  to  the  rest  of 
the  Commonwealth. 

Mr.  Dobson. — Care  and  caution  should 
be  exercised  by  the  federal  authority,  not 
by  the  local  authority. 

Sir  GEORGE  TURNER— If  we  want 
to  do  that  there  is  ample  power  for  that 
purpose  in  the  Bill,  and  I  do  not  want 
these  words.  But  in  consideration  of  the 
time  which  it  would  take  to  get  the 
authority  of  the  Federal  Parliament  to 
deal  with  the  question,  I  am  most  anxious 
to  allow  the  state  to  proceed  with  these 
bonuses  till  the  Federal  Parliament  chooses 
to  step  in  and  stop  them.  Just  as  under 
clause  52  we  allow  the  state  to  continue 
to  legislate  on  certain  questions,  till  the 
Federal  Parliament  steps  in  and  prevents 
them  from  going  any  further,  so  here  I 
claim  as  a  right  for  our  producers,  whose 
interests  must  be  considered,  that  they 
[Sir  George  Turner. 


ought  to  have  some  such  provision  as  this 
in  the  Constitution  Bill. 

Mr.  O'CONNOR.— I  quite  sympathize 
with  the  position  of  the  right  honorable 
member  (Sir  George  Turner),  and  I  can 
well  understand  that  there  is  a  great  deal 
of  valuable  support  which  might  be  con- 
ciliated by  an  amendment  of  this  kind. 
But,  at  the  same  time,  we  are  all  more  or 
less  in  the  same  difficulty  in  regard  to 
these  matters,  and  the  very  amendment 
he  suggests,  which  might  be  such  an  aid 
to  him,  would  be  a  very  great  obstacle  to 
us  in  New  South  Wales.  1  speak  of  New 
South  Wales  only  as  an  example,  but  I 
take  it  that  one  of  the  main  benefits  we 
all  anticipate  from  this  federation  is  that 
trade  shall  be  freed  from  shackles  and 
impediments  of  every  kind,  and  that 
producers  shall  be  put  on  an  absolute 
equality,  so  far  as  they  can  be  placed  on 
an  equality,  throughout  the  Common- 
wealth. Now,  what  position  are  these 
persons  in  who  have  had  the  advantage  of 
this  bounty  system  up  to  the  present 
time?  Under  the  Bill  as  it  stands,  all 
bounties  granted  before  the  30th  June  will 
inure,  and  the  persons  who  are  benefiting 
now  will  benefit  to  the  fullest  extent  by  the 
time  that  uniform  duties  of  customs  are 
imposed.  Under  ordinary  circumstances,  I 
suppose  it  is  hardly  possible  that  uniform 
duties  of  customs  can  be  imposed  before,  say, 
two  years  after  the  establishment  of  the 
Commonwealth — it  cannot  be  very  much 
less  than  that  period.  During  all  that 
period  there  will  be  a  notice  to  those  who 
are  holding  these  bounties,  and  benefiting 
under  them,  that  this  assistance  will  come 
to  an  end  at  the  end  of  two  years.  And 
in  addition  to  that,  immediately  that  uni- 
form duties  of  customs  are  imposed  those 
persons,  in  common  with  the  rest  of  the 
producers  in  the  Commonwealth,  will  have 
the  advantage  of  having  the  whole  of  the 
Commonwealth  for  a  market  instead  of 
a  portion  of  it  only.  Therefore,  those 
who  have  been  in  the  position  of 
receiving  a  benefit  from  these  bounties  will 
have  the  benefit   taken   away,  not  by  any 
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sudden  process,  but  by  a  gradual  process, 
of  which  they  will  have  notice,  and  in  ex- 
change for  them  they  will  have  the  advan- 
tage at  once  of  the  enlarged  market  which 
the  freedom  of  trade  necessarily  produced 
under  this  Constitution  will  give  them.  But 
I  would  like  to  ask  the  right  honorable 
member  how  it  is  possible  that  bounties 
upon  any  of  the  kind  of  products  he  men- 
tioned could  be  imposed  without  affecting 
the  position  of  producers  in  other  parts  of 
the  Commonwealth]  The  right  honor- 
able member  used  the  word  "  injustice," 
but  whether  the  bounties  are  operating  un- 
justly or  unfairly  is  not  the  test.  You  can- 
not say  that  they  are  operating  in  that  way, 
perhaps ;  but  at  the  same  time  they  may 
be  taking  away  from  the  producers  of  the 
•Commonwealth  one  of  the  very  advantages 
which  was  the  consideration  for  their 
entering  into  the  Federation. 

Mr.  Higgins. — Suppose  you  can  grow 
a  thing  in  Tasmania,  and  you  cannot  grow 
that  thing  in  New  South  Wales  or 
Queensland,  how  then? 

Mr.  O'CONNOR.— In  the  case  the  hon- 
orable member  puts,  I  dare  say  the  opera- 
tion would  not  be  of  very  much  moment ; 
but  take  the  much  more  common  case  of 
an  article  which  may  be  produced  any- 
where in  the  Commonwealth.  Does  the 
■honorable  member  believe  for  one  moment 
that,  taking  an  article  of  common  produc- 
tion, if  you  give  a  bounty  for  its  produc- 
tion here,  and  there  is  no  bounty  given 
for  its  production  in  the  rest  of  the  Com- 
monwealth, the  person  who  gets  that 
bounty  is  not  put  in  an  advantageous 
position  as  against  every  other  producer 
of  the  same  article  in  the  Commonwealth. 

Mr.  Deakin. — The  Federal  Parliament 
will  simply  annul  it. 

Mr.  O'CONNOR.— I  will  point  out  to 
the  honorable  member  in  a  moment  that 
no  person  in  the  Commonwealth  ought 
to  be  put  in  the  position  of  having  to 
go  to  the  Federal  Parliament,  and  carry 
a  Bill  through  that  Parliament  to  de- 
clare an  injustice,  and  thereby  stop  some- 
thing which  ought  never  to  have  been 
[68] 


done,  according  to  the  principles  which  are 
at  the  bottom  of  our  union  and  our  free- 
dom of  trade  and  commerce. 

Mr.  Higgins. — Would  not  the  courts 
stop  it  before  the  Federal  Parliament 
acted  ? 

Mr.  O'CONNOR.— How  could  the  fede- 
ral courts  stop  it  ? 

Mr.  Higgins. — If  it  was  an  interference 
with  free-trade  between  the  colonies. 

Mr.  O'CONNOR.— Not  if  there  is  an 
express  provision  in  the  Constitution  that 
it  shall  inure  till  Parliament  interferes 

Mr.  Higgins. — That  is  too  strong. 

Mr.  O'CONNOR.— I  have  held  the  belief 
all  through  our  discussions  that  we  ought 
to  appeal  to  the  court  in  these  matters  as 
little  as  possible.  Keep  your  court  only 
for  the  decision  of  solemn  constitutional 
questions,  and  avoid,  as  far  as  possible, 
placing  before  your  court  the  decision  of 
matters  which  may  be  merely  matters  of 
policy,  as  this  would  be.  I  think  the 
honorable  member  will  see  that,  unless 
you  put  some  words  into  the  amendment 
which  would  make  the  decision  of  the 
question  whether  a  bonus  is  or  is  not  oper- 
ating unfairly  rest  with  the  court,  the 
court  would  have  no  jurisdiction  to  inter- 
fere, and  I  understand  that  the  amend- 
ment of  the  right  honorable  member  (Sir 
George  Turner)  proposes  to  let  these 
bounties  stand  till  they  are  declared  by 
the  Federal  Parliament  to  be  unfair  or 
unjust. 

Mr.  Higgins. — That  goes  too  far. 

Mr.  O'CONNOR.— In  answer  to  the  in- 
terjection of  my  honorable  friend  (Mr. 
Deakin)  just  now — "Will  they  not  be  able 
to  appeal  to  the  Federal  Parliament  if  these 
bounties  are  operating  unfairly?"  I  say  that 
they  ought  not  to  be  put  to  that.  There 
will  always  be  a  difficulty  in  carrying  any 
measure  of  that  kind  through  a  Parliament. 
The  vested  interests  involved  in  the  main- 
tenance of  these  duties  no  doubt  are  very 
large,  and  would  operate  exactly  in  the 
same  way  as  other  vested  interests  do  in  the 
obstruction  of  measures  before  the  Parlia- 
ment.    No  producers  in  any  part  of  the 
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Commonwealth  ought  to  be  put  in  the 
position  of  having  to  apply  that  remedy 
to  do  away  with  a  state  of  things  which 
is  altogether  contrary  to  the  principles  on 
which  we  enter  the  Federation.  I  am 
quite  aware  that  some  of  the  vested  in. 
terests  may  be  interfered  with  by  taking 
this  step,  but,  after  all,  are  not  vested  in- 
terests interfered  with  all  over  the  Com- 
monwealth by  the  taking  of  this  step,  and 
is  there  any  use  in  shivering  on  the 
brink  of  it?  Must  we  not  take  it,  and 
take  it  undoubtedly  without  inflicting 
any  injury  on  vested  interests  more 
than  is  absolutely  necessary  *?  But, 
after  all,  is  not  the  bold  course 
the  best  course — to  make  up  our  minds 
that  we  are  going  to  have  freedom  of  in- 
tercourse right  through  the  Common- 
wealth 1  That  means  not  only  that  your 
custom-houses  shall  be  done  away  with, 
but  that  every  producer  in  every  part  of 
the  Commonwealth  shall  be  put  on  exactly 
the  same  footing  in  regard  to  the  produc- 
tion and  the  sale  of  an  article.  That  can- 
not be  if  these  bounties  are  to  be  retained. 
The  exceptions  have  already  been  made, 
and  I  think  they  are  reasonable.  The 
bounties  will  continue,  as  I  pointed  out, 
for  two  years.  Bounties  conferred  after 
30th  of  June,  1898,  will  be  considered  to  be 
void,  and  the  principle  of  the  new  clause, 
which  is  suggested  amongst  the  financial 
clauses,  is  really  the  principle  I  am  now 
advocating,  that  is  to  say,  that  there 
should  be  a  notice  to  all  producers  in 
the  Commonwealth  that  after  a  certain 
date  they  are  to  rely  on  the  immense 
benefits  which  the  opening  of  the  whole 
of  the  markets  of  the  Commonwealth 
to  every  producer  therein  will  give 
them,  and  that  they  are  not  to  rely  on  any 
other  assistance  after  that  date.  Let  us 
follow  the  principle  right  down  in  the 
amendment  of  the  Finance  Committee. 
Let  us  make  up  our  minds  that  the 
principle  on  wrhich  we  are  founding  the 
Constitution — one  of  the  first  principles 
of  our  union,  one  of  the  first  advantages 
we  can  take  back  to  our  people — is  that 

[Mr.  O'  Cow  or. 


it  will  give  them  freedom  of  intercourse 
and  put  producers  in  every  part  of  the 
Common wrealth  on  exactly  the  same  foot- 
ing. Let  us  not  depart  from  that  principle. 
Let  it  begin  to  operate  immediately  uni- 
form duties  of  customs  are  imposed,  and 
do  not  let  us  put  any  producer  in  any 
part  of  the  Commonwealth  in  the  position 
of  ever  suffering  an  injustice  which  the 
giving  of  this  bounty  in  any  other  part 
of  the  Commonwealth  will  inflict  on 
him,  or  put  him  to  the  burden  of  ask- 
ing the  Federal  Parliament  to  declare 
that  a  bounty  is  an  injustice,  and  should 
no  longer  continue.  The  right  honorable 
member  (Sir  George  Turner)  may  see  fit 
to  press  his  amendment.  I  quite  sympa- 
thize with  his  position  and  the  difficulties 
he  is  in,  but,  at  the  same  time,  it  appears 
to  me  that  our  best  course  is  the  bold 
course  of  making  up  our  minds  to  stand 
by  the  principle  which  is  embedded  in  the 
Constitution,  and  to  give  up  the  idea  of 
any  easing  off  such  as  he  proposes. 

Dr.  COCKBURN  (South  Australia).— I 
very  gladly  support  the  Premier  of  Vic- 
toria in  this  matter.  I  consider  that  he 
is  taking  a  step  which  is  absolutely  neces- 
sary in  the  producing  interests  of  Australia. 
Almost  all  the  arguments  of  the  honorable 
member  (Mr.  O'Connor)  will  be  met  by  the 
inhibitory  power  which  it  is  proposed  to 
place  in  the  hands  of  the  Commonwealth. 
That  will  be  sufficient  to  prevent  any 
state  from  doing  anything  which  is 
derogatory  to  the  principles  of  equality 
of  trade  among  the  different  states. 
I  would  like  to  point  out  that  even 
the  opening  of  intercolonial  markets  for 
the  producer  will  not  suffice  to  solve  the 
problem  that  faces  him,  because  it  is  well 
known  that  with  any  limit  to  the  market 
there  is  always  a  liability  to  such  a  glut 
as  practically  spoils  the  enterprise  of  the 
producer,  and  takes  away  all  hope  of  a 
profitable  return  for  his  labour.  And  it  is 
just  such  fears  as  that,  and  in  order  to 
regulate  production  and  afford  a  guar- 
antee to  the  producer  that  he  will  have 
a   reward   for    his    labour,    that    render 
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it  necessary  to  make  provision  for  export 
of  surplus  produce  to  the  markets  of  the 
globe.  And  so  with  regard  to  our  larger 
sphere  of  operations  the  same  principle 
will  obtain,  and  we  shall  have  to  make 
provision,  not  only  for  free  interchange 
among  ourselves,  but  also  such  provision  as 
may  be  necessary  to  enable  the  producers 
jointly  to  exploit  the  world's  markets. 

Mr.  Henry. — The  Federal  Parliament 
will  do  that. 

Dr.  COCKBURN.— The  honorable  mem- 
ber has  spoken  of  the  difficulty  of  getting 
the  Federal  Parliament  to  exercise  its  inhibi- 
tory power  when  the  principle  of  equality 
of  trade  is  threatened  by  a  bounty.  How 
much  harder  will  it  be  to  gain  the  ear  of 
the  Federal  Parliament  when  an  industry 
is  in  its  initiatory  stages,  and  when  the 
difficulties  of  production  in  a  particular 
industry  are  only  known  to  a  part  of  the 
Commonwealth  1 

Mr.  O'Connor. — It  will  not  be  difficult, 
because  every  citizen  will  benefit  by  the 
enlarged  trade. 

Dr.  COCKBURN.— We  do  not  want  to 
stifle  the  initiative  of  a  state  in  reference 
to  production.  We  want  to  have  the  full 
advantage  of  whatever  the  future  has  in 
store  for  us.  We  want  to  say  to  every 
producer — "  Exercise  your  power  of  initia- 
tive and  we  will  not  hinder  the  states  in 
helping  you."  To  say  that  the  states  are  no 
longerto  exercise  their  power  of  initiative  in 
this  matter,  but  that  the  Federal  Parlia- 
ment is  to  take  the  initiative,  is  to  post- 
pone assistance  to  the  producer  to  a  day 
when  that  assistance  will  never  be  realized. 
Assistance  to  industries  has  to  be  given,  be- 
ginning when  they  are  commencing  on  a 
small  scale.  It  is  only  on  a  small  scale  that 
you  are  able  to  prove  the  advantages  arising 
from  a  new  industry.  And  how  can  you  ex- 
pect to  get  a  huge  body  like  the  Federal  Par- 
liament to  interest  itself  in  a  small  industry 
in  the  corner  of  a  colony?  For  instance,  the 
first  colony  that  came  forward  and  foresaw 
the  advantage  of  stimulating  the  butter 
industry  was  Victoria,  and  the  result  has 


been  beneficial  not  only  to  Victoria  but  to 
all  the  other  colonies.  The  action  that  Vic- 
toria took  with  regard  to  the  butter  industry 
has  been  recognised  throughout  the  conti- 
nent as  not  only  a  good  thing  for  that  colony, 
but  for  all  the  group.  But  if  the  butter 
producers  of  Victoria  had  in  the  beginning 
had  to  prove  their  case  to  the  Federal  Par- 
liament, the  time  for  the  stimulation  of  the 
industry  by  a  bonus  would  probably  not 
yet  have  come.  It  is  only  by  one  colony 
proving  that  an  export  of  this  kind  is 
advantageous  that  a  general  consent  can 
be  obtained.  The  experiment  must  be 
tried  and  proved  successful  on  a  small 
scale  at  first  before  you  can  get  a  large 
body  of  public  opinion  to  support  it. 

Mr.  Fraser. — Has  not  the  butter  in- 
dustry been  established  in  Canada? 

Dr.  COCKBURN.— I  admit  that  some- 
thing has  been  done  there  in  the  way  of 
butter  export  and  the  establishment  of 
creameries. 

Mr.  Fraser. — More  than  we  are 
doing. 

Dr.  COCKBURN.— I  question  that. 
But  I  should  like  to  know  what  colony 
has  been  injured  by  the  initiative  taken 
in  the  establishment  of  the  dairying  in- 
dustry by  Victoria  1  Instead  of  any  of  us 
being  injured  by  it  we  have  all  benefited. 
Victoria  has  pioneered  the  way  in  this 
industry.  The  pioneers  of  any  industry 
ought  to  receive  some  public  recognition 
for  their  enterprise  and  expenditure,  be- 
cause the  man  who  feels  the  way  in 
the  world's  markets,  and  opens  up  a  road 
into  them,  has  a  right  to  expect  that 
you  will  give  him  some  recompense  for 
constructing  a  road  on  which  all  can 
travel  with  advantage.  The  difficulties  in 
the  way  with  regard  to  this  matter  will  be 
got  rid  of  by  providing  that  the  federal 
authority — I  do  not  care  whether  it  is  the 
Federal  Parliament  or  the  Inter-State  Com- 
mission— shall  have  power  to  inhibit  any 
step  taken  by  any  of  the  states  which  may 
appear  to  be  derogatory  to  freedom  of  trade. 
We  want  neither  to  dc  anything  to  stop  the 
initiative  of  the  states,  nor  to  discount  the 
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great  future  of  the  Commonwealth  with 
reference  to  freedom  of  trade  between  the 
states.  With  regard  to  the  proposal 
made  by  the  Finance  Committee  that 
there  should  be  some  power  retained  by 
the  states  of  granting  bounties  providing 
agreements  are  made  to  do  so  before  the 
30th  June  next,  I  do  not  see  that  any- 
thing is  tobe  said  in  favour  of  that  provision 
which  cannot  be  said  in  favour  of  inserting 
a  general  power  in  favour  of  the  initia- 
tive of  the  states.  The  provision  sug- 
gested by  the  committee  would  mean 
that  the  states  which  were  favorable 
to  the  granting  of  bounties  would  pro- 
bably endeavour  to  crowd  into  the  next 
six  months  agreements  for  every  form  of 
bounty  they  conceived  could  possibly  be 
of  value  to  them;  and  that  would  be  more 
derogatory  to  the  principle  of  freedom  of 
trade  than  the  present  proposal,  because 
there  would  be  no  power  on  the  part 
of  the  federal  authority  to  inhibit  them. 
If  agreements  are  entered  into  before 
the  30th  June  next,  no  matter  how 
hostile  they  may  be  to  the  principle  of 
freedom  of  trade,  they  are  to  be  sanc- 
tioned. 

Mr.  O'Connor. — They  will  be  formed 
before  the  Constitution  is  established. 

Dr.  COCKBURN.— But  why  should 
they  be  sanctioned  simply  because  they 
happen  to  be  entered  into  before  the  30th 
June  next  1 

Mr.  O'Connor. — Because  you  cannot 
interfere  with  the  freedom  of  the  states 
to  make  these  agreements,  except  under 
the  provisions  of  this  Constitution. 

Dr.  COCKBURN.— You  are  offering  a 
special  inducement  to  the  states  to  do 
what  they  can  to  institute  bounties, 
although  they  may  be  hostile  to  the  very 
principle  of  our  federation. 

Sir  John  Forrest. — But  the  states  will 
not  do  that. 

Dr.  COCKBURN.— But  they  will  do  it 
if  this  power  be  inserted  ;  or,  at  all  events, 
they  may  do  it. 

Sir   Edward  Braddon.  —  That   would 
show  a  very  fine  federal  spirit  I 
[Dr.  Cockburn. 


Dr.  COCKBURN.— Then  do  not  place 
the  states  that  want  to  retain  the  initiative 
in  the  development  of  the  productive  re- 
sources of  Australia  in  such  a  position  that 
they  will  be  tempted  to  do  such  a  thing. 
You  say  to  the  individual  states — "  No 
matter  how  anti-federal  the  agreements 
which  you  may  enter  iuto,  we  will  allow 
them  to  be  perpetuated  if  made  before  a 
certain  date,  but  we  forbid  you  in  the 
future  to  do  what  may  be  legitimately 
necessary  to  develop  your  producing  in- 
terests." I  cannot  see  what  objection  there 
can  be  to  allowing  the  states  to  grant 
bounties  subject  to  the  conditions  that 
have  been  mentioned.  I  think  the  pro- 
posal is  an  eminently  reasonable  one. 

Sir  John  Forrest. — It  would  destroy 
intercolonial  freedom  of  trade  altogether. 

Dr.  COCKBURN.— Surely  the  right 
honorable  gentleman  can  see  that  free- 
trade  will  not  be  destroyed  if  the  Federal 
Parliament  has  power  to  intervene  The 
Federal  Parliament  will  take  care  to  main- 
tain the  principle  of  free-trade. 

Mr.  Howe. — It  will  lead  to  the  states 
putting  on  protective  bonuses  to  operate 
against  each  other. 

Dr.  COCKBURN.— No,  that  is  a  mis- 
taken view.  We  wTant  to  have  nothing 
inserted  in  this  Constitution  that  would 
enable  the  states  to  exploit  one  another's 
markets.  I  was  going  to  suggest  to  Sir 
George  Turner  that  this  provision  should 
be  limited  solely  to  exports  outside  Aus- 
tralian boundaries,  and  should  not  autho- 
rize bounties  for  trade  within  the  Com- 
monwealth. A  good  deal  of  the  ob- 
jection has  arisen  from  the  fear  of 
honorable  members  that  the  local 
markets  of  one  state  may  be  glutted 
by  imports  under  bounties  from  another 
state.  There  is  no  such  intention, 
I  am  sure,  in  the  mind  of  Sir  George 
Turner.  The  object  of  the  amend- 
ment is  to  encourage  the  formation  of 
channels  of  trade  to  the  world's 
market.  No  state  can  be  injured 
by  any  action  of  another  state 
which     has     this     result.       Each     state 
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that  takes  the  initiative  in  such  a  matter 
is  forming  an  additional  road  to  the 
world's  market,  upon  which  the  federal 
authority  may  eventually  find  it  desirable 
to  travel.  If  you  take  away  this  power 
from  the  states  yon  will  find  that  the 
Federal  Parliament  will  be  too  large  a 
body  to  take  the  initiative  itself.  If  you 
destroy  the  power  of  building  the  model 
on  the  small  scale,  you  prevent  the  possi- 
bility of  any  great  public  work  ever  being 
executed.  There  are  parts  of  Australia 
that  are  fitted  to  be  the  birthplaces  of  par- 
ticular industries.  The  states  in  which  these 
favoured  localities  are  situated  should  be 
left  to  take  such  steps  as  may  be  necessary 
for  the  encouragement  of  these  industries, 
so  long  as  they  do  nothing  derogatory  to 
free-trade.  Other  states  will  follow  their 
example,  and  by-and-by  the  Federal  Parlia- 
ment will  find  it  to  its  interests  to  move 
in  the  same  direction.  Strike  out  this  power 
of  initiative  on  the  part  of  the  states,  and 
you  take  away  one  of  those  powers  that 
will  make  for  the  future  greatness  of  Aus- 
tralia. This  is  an  elastic  power  of  develop- 
ment that  should  be  retained,  and  that  can 
be  retained  without  the  slightest  risk  of 
the  violation  of  any  of  our  principles. 
Sir  George  Turner's  amendment  will  serve 
the  purpose  more  effectually  than  the 
amendment  proposed  by  the  Finance 
Committee.  I  hope  that  the  amend- 
ment, modified  in  such  a  way  as  to 
provide  that  the  bounties  shall  only  be 
granted  on  products  exported  to  places 
outside  the  Commonwealth,  wrill  be  carried. 
From  the  first,  and  both  in  Adelaide  and 
in  Sydney,  I  raised  my  voice  in  favour  of 
this  system,  and  I  did  so  as  one  who,  from 
the  peculiar  nature  of  the  work  he  has  to 
do  as  Minister  of  Agriculture,  recognised 
the  necessity  of  it.  I  hope  that  the 
Convention,  not  with  any  idea  of  getting 
the  vote  of  the  producing  interest — not 
only  with  that  view  I  will  say,  but  with  a 
view  of  leaving  it  open  to  the  states  to 
grasp  the  opportunities  of  the  future — 
will  carry  Sir  George  Turner's  amend- 
ment. 


The  CHAIRMAN.— Sir  George  Turner's 
amendment  is  not  before  the  committee 
now.  The  amendment  before  us  is  to 
strike  out  the  words  "and  to  grant 
bounties  upon  the  production  and  export 
of  goods."  If  these  words  are  retained 
that  will  settle  the  matter.  Perhaps  Dr. 
Cockburn  would  like  me,  in  stating  the 
question,  to  divide  the  amendment  1 

Dr.  COCKBURN.— Yes;  and  I  would 
also  like  you  to  exercise  the  discretion 
which  has  proved  so  beneficial  to  the  com- 
mittee by  not  putting  the  question  until 
some  discussion  has  taken  place  as  to  the 
best  form  in  which  the  amendment  can  be 
submitted. 

Mr.  McMILLAN  (New  South  Wales).— 
It  is  not  my  desire,  any  more  than  it  is  the 
desire  of  other  honorable  members,  to  in- 
troduce the  question  of  free-trade  or  pro- 
tection. I  know  that  there  has  been  great 
activity  amongst  the  Ministers  of  Agri- 
culture of  different  provinces,  and  that  the 
honorable  member  who  has  just  sat  down 
feels  very  strongly  with  regard  to  this 
subject.  If  I  recollect  rightly  the  debate 
which  took  place  in  Adelaide,  the  whole 
question  then  was  with  regard  to  the  ex- 
port of  produce.  It  was  argued  that  the 
fact  of  giving  a  bounty  upon  the  export  of 
produce  could  not  in  any  way  interfere 
with  free-trade  within  the  colony,  but  it  was 
proved,  almost  to  a  demonstration,  that  a 
bounty  on  the  export  of  produce  was  prac- 
tically the  same  as  an  import  duty.  We 
are  all  to  be  supposed  to  have  equality  of 
trade.  Each  colony,  each  producer,  and 
each  manufacturer  is  to  be  placed  ex- 
actly on  the  same  footing.  But  if  this 
amendment  is  entirely  confined  to  ex- 
ports, will  any  honorable  member  who 
looks  into  the  matter  thoroughly  say  that 
such  a  bounty  is  not  practically  a  bounty 
upon  production  within  the  colony  %  Will 
not  the  whole  of  this  bounty  go  to  help 
the  internal  trader,  the  producer,  and 
seller  to  undersell  the  man  in  another 
colony'?  Under  our  system  he  is 
to  be  in  a  position  of  equality  with 
every    other   exporter.     His   exports    are 
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to  be  governed  by  the  state  of  the 
markets  to  which  they  go.  He  is  to 
stand  in  an  absolute  position  of  equality 
so  far  as  competition  is  concerned.  If  he 
can  grow  his  produce  as  cheaply  as  it  can 
be  grown  in  any  other  colony,  he  can 
afford,  assisted  by  the  bounty,  to  reduce 
his  own  profit  on  the  local  article.  And 
what  does  that  mean  ?  It  means  that,  to 
the  extent  to  which  the  bounty  enables 
him  to  reduce  his  profit  and  to  undersell 
his  neighbours  in  another  colony,  it  is 
practically  an  import  duty.  You  cannot 
get  away  from  that  conclusion.  It  does 
not  matter  what  you  call  it,  or  how 
you  juggle  with  it,  it  comes  to  exactly 
the  same  thing.  We  take  it  for  granted 
that,  with  reference  to  any  of  these  ex- 
ports, one  colony  is  almost  as  good  as 
another.  A  colony  must  have  some  con- 
ditions favorable  to  the  production  of  that 
which  she  exports.  She  does  not  bring 
her  produce  into  competition  with  the 
other  colonies,  but  into  competition  with 
the  whole  world.  It  would  be  possible, 
therefore,  to  so  aggregate  or  increase  a 
bounty  that  it  would  absolutely  damn  the 
principle  of  free-trade  throughout  the 
colonies.  We  are  not  introducing,  by  a  side- 
wind, any  principle  by  which  any  colony 
couldget  the  betterof  another  inthis  matter 
of  equality  of  the  trade.  We  all  desire, 
I  think,  to  have  intercolonial  free-trade. 
Although  I  am  absolutely  against  the 
bounty  system  in  every  shape  or  form, 
I  do  not  think  that  that  for  one  moment 
prejudices  me.  I  can  quite  conceive  the 
difficulties  of  honorable  members  from 
certain  colonies  which  have  reared  up 
Agricultural  departments  and  have  applied 
the  money  of  the  general  population  for 
the  benefit  of  particular  classes.  I  can  quite 
conceive  their  difficulty  now  in  regard  to 
what  they  call  a  forward  or  progressive 
policy,  but  at  the  same  time  this  is  one 
of  those  sacrifices  that  will  have  to  be 
made, 

Mr.  Deakin. — That  is  the  whole  question. 

Mr.  McMILLAN. — Honorable  members 
are  very  clever.  I  quite  see  the  cleverness 
\Mr,  McMillan. 


and  ability  of  the  proposal  to  continue 
this  custom  until  the  Federal  Parliament 
alters  it.  The  Federal  Parliament  will 
have  enormous  work  to  do.  It  is  not  very 
easy  to  alter  a  system  like  this.  The 
Ministers  of  the  Crown,  especially  under 
the  difficult  circumstances  that  will 
surround  them,  will  not  be  inclined  to 
face  so  disputable  a  question.  And 
then  I  would  ask  honorable  members 
to  look  at  the  danger  of  this  proposal. 
At  the  very  time  when  we  are  going  to  get 
all  the  benefits  of  intercolonial  free-trade, 
when  we  are  beginning  to  put  into  opera- 
tion the  very  biggest  factor  of  the  Federa- 
tion, it  will  be  within  the  power  of  the 
state  Governments,  by  enormous  bounties, 
to  create  the  effeot  of  import  duties. 
There  is  no  doubt  about  that,  and  it  would 
be  an  enormous  flaw  in  this  Constitution 
if  we  allowed  it  to  be  introduced.  No 
matter  what  the  effect  would  be  in  certain 
industries,  if  we  are  to  have  what,  in  the 
simple  language  of  this  Bill,  is  called 
equality  of  trade,  this  system  must  be 
renounced,  so  far  as  local  legislation  is 
concerned. 

Mr.  DEAKIN  (Victoria). — It  appears 
to  me  that  the  honorable  member's  (Mr. 
McMillan's)  address  relates  wholly  and 
solely  to  what  every  advocate  of  the  system 
of  bounties  will  admit  is  a  possible  use,  and 
in  the  case  of  a  Federal  Government  a 
possible  abuse,  of  the  system.  But  to 
assume,  as  he  does,  that  it  is  not  possible 
to  permit  to  the  states  any  concurrent 
power  in  the  way  of  granting  bounties 
which  would  nob  be  injurious,  and 
necessarily  injurious  to  any  member,  of 
the  Commonwealth,  is  a  fundamental 
fallacy.  Consequently  I  was,  and  am, 
able  to  indorse  in  the  general  way 
in  which  they  were  put,  the  observa- 
tions of  the  honorable  gentleman.  I 
concur  with  him  that  any  claim  made 
by  the  states  to  the  right  to  grant 
bounties  must  be  so  safeguarded  in 
the  granting,  and  the  method  of  its 
use,  as  to  effectually  prevent  its  abuse, 
in    the   manner   in   which  the  honorable 
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member  seems  to  think  is  its  only  pos- 
sible  exercise.      That    is  to  say,   we  are 
required   to  satisfy  this  Convention  that 
the   conditions  under  which  that    power 
would    be     exercised    will    be    such    as 
to    effectually     prevent     any    advantage 
being   gained    by   the   producers    of   one 
colony  over  the  producers  of  any    other 
colony,  and  such  as  would  not  derogate  in 
m\y  sense  from  the  freedom  and  equality 
of  trade.     If  that  be  the   case,  I  admit 
that  the  proposal  as  framed  by  the  Right 
Hon.  Sir  George  Turner  is  open  to  some 
objection.     So   far  as  it  places  a  power 
in    the   Federal    Parliament    to   disallow 
bounties  which  appear  to  have  an  anti- 
federal  operation,  ic  is,  as  all  will  admit, 
an   efficient    power.     But   it    certainly  is 
a  reasonable  argument  to  contend  that  the 
Federal  Parliament — a  body  of  such  mag- 
nitude— will  be  slowly  moved,  and  that  it 
is  possible  that  in  the  interim  some  injury 
might  be  done  to  the  producers  in  some 
part  of  the  Commonwealth  by  the  activity 
of  a  state  in  another  part  of  the  Common- 
wealth aiming  at  supporting  specific  classes 
of  its  producers.     But  that  only  raises  the 
question  whether  an  effective  tribunal  can- 
not be  found  which  wonldact  more  promptly 
when  federal  interests  were  imperilled.    In 
my  opinion,  such  a  tribunal  can  be  found, 
and  can  be  trusted  to  exercise,  on  behalf 
of  the  whole  Commonwealth,  the  necessary 
powers.      I  would  suggest  as  a  possible 
tribunal  the  Government  of  the  Common- 
wealth itself,   in   whom  might  be  vested 
the  power  of  disallowing,  until  the  Federal 
Parliament   had  an   opportunity   of   con- 
sidering the  question,  any  bounty  which  in 
their  opinion  would  have  an  anti-federal 
effect;  that  is,  any  bounty  which  tended 
to   prejudice   that   free   and  equal  trade 
throughout    the    Commonwealth,     which 
constitutes  the   commercial    basis  of  the 
whole  structure.       I    am  not   wedded  to 
that    particular  form  of  tribunal,  but   if 
we   provide  some  tribunal    powerful  and 
prompt  enough  to  prevent  any  injury  to 
the  producers  of  any  part  of  the  Common- 
wealth by   the  exercise  of   its  veto,    we 


escape  the  peril  which  alone  has  intimidated 
certain  honorable  members  who  have  ad- 
dressed themselves  to  this  question.     Now, 
let  me  put  the  question  from  the  other 
point  of  view.     In  this  matter  the  divid- 
ing line,  notwithstanding  the  disclaimer  of 
Mr.    McMillan,    is   drawn   now,    and  will 
always  be  drawn,    between  politicians  in 
the    various    states     who     approve     and 
those  who  disapprove  of  state  interference. 
In  the   Federal    Parliament   both  parties 
will     be     strongly     represented.       Is    it 
not   asking   an    undue    sacrifice  of    state 
rights  to  require  of    us  when  we  join  a 
Federation,  giving  every  guarantee  neces- 
sary to  secure  freedom   and    equality  of 
trade,  that  the  bulk  of  the  people  who  in 
certain  states  are  in  favour  of  state  inter- 
ference are  to  have  their  local  action  ham- 
pered by  the  fact  that  people  in  other  states 
are  not  in  favour  of  state  interference?    It 
must  be  remembered  that  the  people  of 
states  not  in  favour  of  state  interference  are 
not  asked  to  make  any  sacrifice.     It  is  not 
asked  that  the  bounty  shall  come  out  of  their 
pockets.  If  they  are  protected  against  any 
indirect  injurious  effect  or  unfair  competi- 
tion such  as   might  arise  if  it  were  not 
safeguarded,  but  which  could   not  arise  if 
you  place  such  a  tribunal  as  I  suggest  in 
a  position  of  supremacy,  what  right  have 
they  to  say   that  the   people   of  a  more 
enterprising — or,  if  you  like,  more  experi- 
mental— state    shall  not    have  the  privi- 
lege of  developing  with  their  own  money 
industries     which     may    be    confined    to 
their   particular   state    or  two  particular 
states    out   of    the    whole    of    the    Com- 
monwealth 1     Because   the    conditions  of 
pastoral   and    agricultural  life  are    some, 
what    alike    in     all     the     states,     some 
honorable     members     assume     that     an 
industry  which    flourishes    in  one  colony 
might  very  possibly  be  transported  to  every 
other  colony.    Even  so,  we  have  before  our 
eyes  the  manifestation  of  a  principle  which 
will  become  more  and  more  manifest  in 
the  course  of  time,  that  is,  the  principle  of 
the    segregation   of    industries   and    the 
springing  up  of  particular    industries    in 
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localities  which  are  specially  favorable  to 
them*  I  am  surprised  to  find  that  Mr. 
McMillan,  and  other  free-traders,  should 
now  ignore  the  operation  of  that  general 
principle  of  industrial  development  which 
they  so  often  use  as  a  powerful  buttress 
for  their  fiscal  arguments.  I  am  surprised 
at  their  overlooking  the  natural  and  in- 
evitable operation  of  that  principle  within 
the  bounds  of  the  Commonwealth. 
Within  the  Commonwealth  we  shall  estab- 
lish free-trade,  and  under  free-trade,  as 
they  will  admit,  the  inevitable  tendency 
is  that  the  districts  most  suitable  for 
particular  industries  will  become  the 
centres  from  which  these  industries  will 
be  conducted,  and  in  which  alone  they 
will  probably  be  conducted  on  any  large 
scale.  If  that  be  the  tendency  with 
all  industries,  more  particularly  will  it  be 
the  case  with  special  industries.  What 
honorable  members  are  asking  is  that  all 
the  states  shall  surrender  the  privilege  of 
assisting  industries,  which  may  in  the 
beginning,  and  which  perhaps  for  all  time, 
will  be  confined  to  that  particular  state, 
though  they  will  never  be  sufficiently 
established  all  over  the  Federation  to  be 
able  to  get  assistance  from  the  Federal 
Government. 

Mr.  O'Connor. — Might  you  not  say  the 
same  with  regard  to  your  protective 
duties  ? 

Mr.  DEAKIN. — No;  because  protective 
duties  are  imposed  in  absolute  indepen- 
dence of  any  other  state,  and  without  the 
possibility  of  prohibition.  The  broad 
distinction  is  this:  The  Premier  of  Victoria 
has  indicated  his  willingness  to  place  in 
a  particular  tribunal  the  supreme  power 
to  negative  every  anti-federal  bounty  that 
might  be  put  in  force,  and  to  negative 
it  promptly  before  any  injury  could  be 
done  to  the  rest  of  the  Commonwealth. 
That  being  so,  having  obtained  an  abso- 
lute guarantee  of  safety  to  the  whole 
Federation,  why  go  on  to  insist  upon 
crippling  the  local  industries  of  particular 
states  1 

[Wr.  Dcakiu. 


Sir  Edward  Braddon. — But  you  would 
establish  the  bounty  first,  and  have  the 
prohibition  afterwards. 

Mr.    DEAKIN.— No,    the    two    thi 
could    be    contemporaneous.     You  would 
have  to  get  an  Act  passed  empowering  the 
Government  to  give  a  bonus. 

Mr.  Reid. — You  could  pass  an  item  in 
an  Appropriation  Act. 

Mr.  DEAKIN.— But  that  would  be  an 
item  in  an  Act. 

Mr.  Reid. — Still,  it  is  not  an  Act  of  the 
troublesome  character  of  special  legisla- 
tion. 

Mr.  DEAKIN. — It  serves  my  purpose 
if  it  is  admitted  that  it  must  be  placed  in 
some  Act.  It  cannot  be  placed  in  any 
Act  without  the  delay  and  discussion 
involved  in  getting  such  an  Act  passed. 
During  that  time  the  Federal  Government 
may  have  so  made  up  its  mind  that  the 
proposition  for  a  particular  bounty  may 
be  annulled  upon  the  very  day,  or  upon 
the  next  day,  of  its  introduction,  by  the 
intimation  that  the  granting  of  that  bounty 
is  prohibited  pending  the  action  of  the 
Federal  Parliament.  It  is  idle  to  say  that 
any  bounty  could  have  a  prejudicial  effect 
within  a  wreek,  a  month,  or  a  year.  In 
these  colonies  all  bounties  have  in  view 
the  long  life  of  the  industry  which  they 
are  intended  to  develop,  and  proceed  by 
easy  stages  to  assist  that  development. 
They  can,  therefore,  be  readily  annulled 
before  coming  into  force.  Are  we  to  render 
the  path  of  federation  more  and  more 
difficult  in  each  colony  1  We  have  had 
requests  put  forward  in  the  Convention 
from  time  to  time  on  behalf  of  dif- 
ferent colonies 

Mr.  Reid. — But  never  listened  to. 

Mr.  DEAKIN. — They  have  been  listened 
to  in  several  cases,  and,  in  the  case  of 
the  colony  which  the  right  honorable 
gentleman  represents,  not  only  listened 
to  but  conceded  in  several  instances. 
The  whole  system  of  accounts  pro- 
vided for  in  the  clauses  relating  to 
finance  and  trade  was  inserted  to  please 
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New  South  Wales,  and  not  desired  by  any 
other  colony  of  the  group. 

Mr.  Reid. — I  fancy  that  that  system 
was  adopted  upon  its  merits. 

Mr.  DEAKIN.— Yes,  and  as  the  best 
solution  possible.  But  every  honorable 
member  who  has  spoken,  including  the 
representatives  of  New  South  Wales,  has 
admitted  that  the  bookkeeping  provision 
was  required  by  New  South  Wales 
alone. 

Mr.  Walker. — And  Western  Australia. 

Mr.  DEAKIN. — No  doubt  she  accepted 
it,  because  she  got  satisfaction  under  it, 
but  nevertheless,  on  the  testimony  of  the 
Finance  Committee,  it  was  adopted  to 
satisfy  New  South  Wales.  The  right 
honorable  member  (Sir  John  Forrest) 
indicated  that  he  did  not  regard  this 
as  the  only  means  of  attaining  his  end, 
and  he  speaks  for  his  colony  with  the 
highest  authority.  W^hen  we  have  the 
requests  of  individual  colonies  properly 
considered,  why  should  not  the  request 
that  I  am  now  making,  and  which  is 
strongly  supported,  not  by  one  colony 
alone,  but  by  two  colonies — South  Aus- 
tralia and  Victoria — be  conceded  ? 

Mr.  Howe. — I  suppose  the  whole  popu- 
lation of  those  colonies  support  it. 

Mr.  DEAKIN.— I  do  not  say  the  whole 
population.  The  representatives  of  ma- 
jorities in  those  colonies  support  it. 

Dr.  Cockburn. — Quite  right. 

Mr.  DEAKIN. — And  the  representa- 
tives of  very  powerful  minorities  in  every 
other  colony  support  it.  This  request 
that  the  right  of  the  states  to  continue 
bounties  which  shall  not  be  anti-federal 
shall  not  be  taken  away  will  be  indorsed 
by  a  large  proportion  of  the  population  of 
every  colony  —  that  proportion  which 
approves  of  the  principle  of  state  inter- 
ference. Under  these  circumstances,  are 
we  wise  in  taking  a  step  which  is  not 
essential  to  federation,  and  which  will 
render  that  portion  of  the  population 
which  in  Victoria  is  not  the  warmest  in  its 


support  of  the  federal  movement  keenly 
antagonistic  1 

Mr.  Reid. — There  is  a  very  warm  federal 
feeling  at  Ballarat. 

Mr.  DEAKIN.— I  believe  that  Ballarat 
is  an  intensely  federal  city.  My  point  is 
this  :  Why  should  we  unnecessarily  raise 
antagonism  to  federation1?  Honorable  mem- 
bers must  see  that  if  ample  federal  security 
be  given,  those  who  ordinarily  object  to  the 
granting  of  bounties  can  have  no  fear. 

Mr.  Glynn. — Such  a  provision  would 
raise  antagonism  between  the  Common- 
wealth and  the  states  at  once. 

Mr.  DEAKIN.— I  do  not  agree  with  the- 
honorable  member,  but  that  is  a  later 
difficulty.  I  am  discussing  the  proba- 
bility of  the  adoption  of  the  Constitution 
by  the  electors,  and  pointing  out  that  those 
who  are  opposed  to  state  interference  can- 
not upon  federal  grounds  object  to  such  a 
proposal  so  long  as  some  federal  authority 
is  provided  capable  of  preventing  the  grant- 
ing of  any  an ti- federal  bounty.  All  support- 
ers of  state  interference  will  hail  this  pro- 
posal with  approbation,  and,  if  it  is  denied,, 
they  will  regard  the  denial  as  unnecessarily 
limiting  state  powers.  They  will  say,  as  the 
honorable  member  (Dr.  Cockburn),  with  his 
practical  experience,  has  so  well  put  it,, 
that  the  Federal  Government  may  reason- 
ably be  expected  to  gain  much  valuable 
experience  by  watching  the  operation  of 
local  bonuses  in  particular  states ;  and 
when  these  bounties  commend  themselves 
to  the  Federal  Government  by  federal 
considerations,  they  can  be  repealed  by 
the  Federal  Government  as  state  bounties 
and  granted  as  federal  bounties,  at  the 
federal  expense,  for  the  benefit  of  all  the 
citizens  of  the  Commonwealth. 

Mr.  Fraser. — Can  two  parties  be 
giving  bounties  at  the  same  time  1 

Mr.  DEAKIN.— No;  that  would  not 
happen.  The  Federal  Government  would 
repeal  the  local  bounties  and  grant  federal 
bounties  upon  its  own  terms,  having  state 
experience  to  guide  it. 

Mr.  Barton. — Why  cannot  the  granting, 
of  the  bounty  in  the  first  instance  be  left. 
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to  the   judgment  of   the   Federal  Parlia- 
ment 1 

Mr.  DEAKIN. — Because  there  are  so 
many  instances  in  which  embryonic  in- 
dustries existing  only  in  parts  of  the 
Commonwealth  will  fail  to  attract  the 
attention  of  the  Federal  Parliament  for 
many  years. 

Mr.  Henry. — Will  the  honorable  mem- 
ber give  us  some  illustrations  1 

Mr.  DEAKIN; — I  have  some  in  my 
mind's  eye,  but  to  discuss  them  would  lead 
too  far. 

Mr.  McMillan. — Suppose  there  were  a 
large  bounty  given  in  respect  to  a  special 
product,  in  Melbourne,  would  not  an  oppor- 
tunity be  afforded  to  ship  that  product  to 
Sydney  at  a  lower  price  than  at  which  the 
same  article  produced  locally  could  be  sold  1 

Mr.  DEAKIN.— Certainly.  I  am  not 
able  to  hold  the  opinion  of  the  honor- 
able member  (Dr.  Cockburn)  that  the 
giving  of  these  bounties  for  purely  export 
purposes  is  a  sufficient  guarantee  for  the 
maintenance  of  that  free  and  equal  trade 
throughout  the  Commonwealth  which  must 
be  the  supreme  principle  of  federation.  I 
admit  that  the  only  state  bounties  which 
the  Federal  Parliament  can  allow  to  exist 
will  be  such  as  will  not  interfere  directly 
or  indirectly  with  free  and  equal  trade 
throughout  the  Commonwealth.  The  hon- 
orable member  indicates  that  he  does  not 
think  there  are  such  industries.  He  does 
not  conceive  of  industries  which  may  be 
developed  in  one  colony  without  affecting 
other  colonies. 

Mr.  Barton. — What  would  be  such 
industries  ? 

Mr.  DEAKIN. — Such  industries  as 
would  be  profitable  only  in  a  particular 
locality  or  a  particular  state.  Such  an 
industry  might  be  one  not  now  existing 
in  any  colony. 

Dr.  Cockburn. — Take  the  pearl-shell 
industry  in  the  Northern  Territory. 

Mr.  Reid. — That  would  make  a  good 
Victorian  industry. 

Mr.  DEAKIN.  —  My  right  honorable 
/friend's  sarcastic  interjection  proves  my 
[Mr.  Deakin. 


case.  Why  should  Victoria,  because  she 
cannot  produce  pearl  shells,  object  to 
the  Western  Australian  Government 
giving  a  bounty  for  the  encouragement 
of  the  search  for  pearl  shells  upon  her 
northern  coast  1  I  do  not  think  that 
this  is  the  best  illustration  that  could  be 
given,  but  it  is  a  good  illustration.  If 
it  were  proposed  to  make  such  a  bounty  a 
federal  bounty,  the  representatives  of  Vic- 
toria in  the  Common  wealth  Parliament 
could  urge  that  the  industry  was  not 
federal,  and  that  the  only  industries 
which  the  Federal  Parliament  should 
encourage  were  industries  which  were 
scattered  throughout  the  several  states 
of  the  Union. 

Mr.  Howe. — Would  not  the  Common- 
wealth be  proud  to  develop  such  an 
industry  as  the  pearl-shell  industry  1 

Mr.  DEAKIN. — It  is  not  an  industry 
to  which  I  myself  think  the  Federal 
Government  might  be  expected  to  offer 
special  encouragement.  If  you  take  time, 
you  may  get  the  Federal  Parliament  to 
move  in  regard  to  a  great  many  industries, 
but  you  must  wait  a  longer  time  to  con- 
vince the  Federal  Parliament  than  would 
be  required  to  convince  a  state  Parliament. 
If  the  Federal  Parliament  sees,  after  an 
industry  has  been  developed,  that  it  will 
never  prosper  beyond  the  bounds  of  a 
single  state,  it  will  not  consider  it  worthy 
of  a  federal  bounty,  though  it  may 
still  consider  it  worthy  of  a  state  bounty. 
The  state  bounties  would,  no  doubt,  be 
confined  to  certain  special  industries,  and 
perhaps  confined  to  special  states  during 
the  whole  period  of  their  history.  And 
if  that  be  so,  and  if  you  have  an  efficient 
guarantee  that  federal  interests  will  not 
be  impaired,  why  object  to  this  con- 
cession, which  will  be  greatly  prized  by 
the  whole  of  the  agricultural  population 
of  Victoria,  by  a  large  proportion  of  the 
agricultural  population  of  South  Australia, 
and  by  a  not  inconsiderable  part  of  the 
population  of  the  other  colonies?  Why 
place  this  additional  obstacle  in  the  path 
of     federation,    when,   with    an    efficient 
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guarantee,  this  concession  may  be  made 
to  the  states  without  injury  to  the  Com- 
monwealth? 

Mr.  Reid. — How  would  this  affect  the 
agriculturists  of  Victoria  ? 

Mr.  DEAKIN. — In  several  directions. 
The  granting  of  state  bounties  has  enor- 
mously improved  their  condition.  But 
for  the  dairy  industry,  which  wras  deve- 
loped by  means  of  state  bounties,  large 
numbers  of  the  prosperous  farmers  of 
Victoria  would  have  been  insolvent. 

Mr.  Reid. — Are  they  so  unenterprising 
as  that  1 

Mr.  DEAKIN.  — They  are  so  enter- 
prising that  they  have  managed  to  keep 
the  lead  of  the  farmers  of  the  other  colo- 
nics before  they  had  the  assistance  of  the 
butter  bounties  and  since. 

An  Honorable  Member. — When  were 
those  bounties  first  granted  1 

Mr.  DEAKIN. — They  were  granted  by 
the  Victorian  Parliament  in  1889. 

Mr.  Barton. — Then  they  have  been  on 
long  enough. 

Mr.  DEAKIN. — Yes,  those  have  been 
on  long  enough,  and  they  have  been 
discarded.  It  is  not  a  question  of 
butter  bounties,  because  we  are  not  pay- 
ing butter  bounties  in  Victoria  now. 
Those  bounties  have  ceased,  having  an- 
swered their  purpose. 

Mr.  Higgins. — If  the  Victorian  farmers 
had  had  to  wait  for  the  Federal  Parlia- 
ment to  take  action  in  that  case,  they 
would  never  have  got  those  butter  bounties. 

Mr.  DEAKIN.— Possibly  never  at  all. 
This  issue  involves  a  cardinal  distinction 
between  honorable  members  in  the  Con- 
vention and  between  people  outside  the 
Convention.  It  is  idle  to  enter  into  the 
merits  or  demerits  of  state  bounties  here, 
because  it  is  a  question  we  cannot  hope  to 
settle  here.  There  is  a  broad  line  of  de- 
marcation between  us,  but  if  we  can  satisfy 
the  opponents  of  any  state  interference  by 
inserting  sufficient  guarantees  for  the 
exercise  of  this  power  without  injury  to 
the  Commonwealth,  shall  we  risk  the 
support     of     thousands      and     tens     of 


thousands  of  electors  who  approve  of  state 
bounties  ?  If  we  do,  I  venture  to  say  we 
shall  be  taking  an  unwise,  and,  if  I  may 
be  permitted  to  say  so,  an  unfed eral 
action. 

Mr.  REID  (New  South  Wales).— All 
through  the  different  Conventions  and 
deliberations  we  have  had  there  has  been 
a  general  consensus  of  opinion  that  matters 
relating  to  fiscal  policy  should  be  handed 
over  to  the  Federal  Parliament.  This 
amendment  of  the  Premier  of  Victoria  is 
simply  a  proposal  that  that  settlement  of 
the  fiscal  question  shall  be  met  by  a  rider, 
which  will  leave  to  each  colony  the  right 
to  attempt,  at  any  rate,  to  maintain  its  own 
fiscal  policy,  in  spite  of  the  general  fiscal 
policy  of  the  Commonwealth.  There  can 
be  not  the  slightest  doubt  of  that,  and  it 
does  strike  me  that  gentlemen  who  tell 
us  they  have  confidence  in  the  opinions 
of  the  vast  majority  of  the  electors  of 
Australia,  as  men  who  are  really  sound 
protectionists,  should  be  the  last  to  want 
guarantees  for  the  adoption  of  their  prin- 
ciples in  the  legislation  of  the  Common- 
wealth. The  mere  fact  that  this  proposal 
is  made  marks,  1  think,  a  very  instructive 
stage  in  the  progress  of  the  fiscal  question 
and  of  the  way  in  which  it  is  regarded 
throughout  Australia.  The  Finance  Com- 
mittee, by  a  very  large,  an  overwhelming 
majority,  settled  this  matter  in  the  way 
honorable  members  see  it  in  the  clause, 
and,  at  the  same  time,  we  felt  that  the 
fullest  liberty  should  be  given  to  each 
colony  that  might  have  some  project  of 
the  kind  under  negotiation — that  the 
fullest  latitude  should  be  allowed  to  each 
colony  to  carry  out  honorably  any  obliga- 
tion it  might  have  undertaken  in  reference 
to  any  particular  form  of  bounty.  We 
therefore  agreed  that  each  state  should 
have  the  full  right  up  to  the  30th  of  June 
next  to  enter  into  any  agreement,  no 
matter  how  long  it  might  last,  in  the  nature 
of  a  bounty.  Well,  I  think  that  is  surely 
giving  the  different  states  latitude  enough. 
Honorable  members  will  see  that  one  grave 
objection  to  this  proposal  is  that  it  will 
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really  lead  to  a  renewal  of  the  old  fiscal  war. 
As  the  Commonwealth  Tariff  is  being 
shaped,  the  different  Governments  and 
the  different  states  will  see  the  form  it  is 
going  to  assume,  and  there  will  be  a 
desperate  scramble  through  the  omission 
of  these  words,  and  the  powers  their  omis- 
sion will  confer.  Any  state  that  wants 
to  maintain  a  protective  industry  will  im- 
mediately grant  a  bounty  for  that  indus- 
try when  they  find  that  the  wisdom  of 
the  Commonwealth  Parliament  cannot  be 
relied  on  to  protect  it. 

Mr.  Howe. — Supposing  the  representa- 
tives of  the  smaller  colonies  laid  their 
heads  together  in  the  Federal  Parliament, 
they  could  very  easily  get  a  majority 
against  the  other  colonies. 

Mr.  REID.— That  might  happen.  But 
when  Mr.  Deakin  used  the  phrase  "  the 
whole  of  the  agricultural  population  of 
Victoria,"  and  declared  that  those  people 
were  intensely  interested  in  this  question 
of  state  bounties,  I  thought  of  the  special 
kind  of  bounty  that  might  turn  up  and 
take  the  place  of  the  present  stock  tax, 
namely,  a  bounty  of  30s.  per  head  on 
every  fat  bullock,  Victorian  bred,  that  was 
sold  in  the  Melbourne  meat  market. 

Mr.  Fraser. — Or  calf. 

Mr.  REID. — A  bounty  which  would 
apply  to  one  class  could  be  made  to  apply 
to  all  the  others.  Now,  such  a  bounty 
would  be  immediately  setting  up  some- 
thing which  would  perpetuate,  even  in  the 
attempt  to  carry  it  out,  all  the  bad  feel- 
ings which  have  arisen  in  the  midst  of  all 
our  trade  and  commercial  intercourse  with 
Victoria. 

Dr.  Cockburn. — Would  it  not  be  an 
inducement  to  your  people  in  New  South 
Wales  to  send  beasts  to  Victoria  1 

Mr.  REID. — No,  because  the  beasts 
would  have  to  be  fattened  in  Victoria 
before  the  bounty  could  be  obtained. 
Does  not  the  honorable  member  know 
that  there  is  a  stock  tax  in  Victoria  ?  It 
does  not  speak  well  for  the  number  of 
cattle  in  South  Australia,  if  the  knowledge 
of  that  tax  has  not  spread  there  yet. 
[Mr.  Reid. 


Jlr.  Fraser. — There  is  a  stock  tax  in 
South  Australia,  too. 

Mr.  REID. — I  should  have  thought  so.. 
Well,  when  Mr.  Deakin  used  the  phrase 
"  the  whole  of  the  agricultural  population 
of  Victoria"  and  told  us  that  they  are 
hanging  on  to  this  proposal,  I  could  not 
help  thinking  of  the  stock  tax,  because 
that  is  the  only  thing  which  could  have 
prompted  this  proposal. 

Dr.  Cockburn. — Your  illustration  will 
not  work  out. 

Mr.  REID.  —  Very  possibly  not,  but 
there  would  be  attempts  to  use  this  power 
to  the  disadvantage  of  the  other  states. 

Dr.  Cockburn. — Then  the  Federal  Par- 
liament or  the  Inter-State  Commission 
would  interfere. 

Mr.  REID. — Yes,  and  what  a  clumsy 
sort  of  federation  we  are  establishing  in 
that  case.  We  are  first  beginning  to  frame 
the  Constitution  of  the  Commonwealth  on 
the  highest  pinnacle  of  brotherliness,  we 
are  providing  that  all  the  trade  and  com- 
mercial intercourse  of  the  Australians 
shall  be  on  absolutely  fair  and  equal  con- 
ditions, and  then  we  are  beginning  to 
refine  it,  in  order  to  protect  some  interest 
against  possible  want  of  attention  on  the 
part  of  the  Federal  Parliament. 

Mr.  Barton. — Look  at  clause  95 — No 
derogation  from  freedom  of  trade. 

Mr.  REID.— This  Bill  is  full  of  declara- 
tions which  go  to  show  that  there  is  to  be 
absolute  equality  of  trade  and  commercial 
intercourse. 

Mr.  Higgins. — We  are  all  in  favour  of 
that. 

Mr.  REID.— Yes,  with  a  rider. 

Mr.  Higgins. — There  is  not  a  single 
exception. 

Mr.  REID. — Does  not  the  honorable 
member  know  that  the  amendment  of  the 
Premier  of  Victoria  would  be  a  rider  to 
this  equality  of  trade  and  intercourse  1 

Mr.  Higgins. — It  would  neither  be  a 
rider  nor  an  overrider. 

Mr.  REID. — How  dear  this  is  to  the 
lawyer's  mind — something  to  do  that  you, 
can  undo.     But  that  is  not  the  way  we  are 
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endeavouring  to  build  up  the  foundation 
of  commercial  intercourse  in  Australia. 
These  are  the  very  evils  that  the  colonies 
have  been  suffering  from  ever  since  they 
had  separate  Parliaments — ever  insisting 
on  building  up  and  pulling  down.  Now,  that 
spirit  would  spread  and  become  intensified 
in  the  Commonwealth.  We  will,  no  doubt, 
have  very  bitter  struggles  in  Australia 
before  the  fiscal  policy  of  the  Common- 
wealth is  determined  on,  and  how  much 
those  struggles  will  be  embittered  and  in- 
tensified if,  side  by  side  with  them,  there 
are  in  Parliament  attempts  to  place  the 
colonists  of  one  state  upon  a  more  advan- 
tageous plane  than  the  colonists  of  another 
state  possessing  exactly  the  same  indus- 
tries ! 

Mr.  Howe. — It  is  simply  a  travesty  of 
free-trade. 

Mr.  RE1D. — Talk  about  unfederal  pro- 
jects !  This  seems  to  me  to  be  the  most 
unfederal  project  we  have  had  submitted 
to  us  since  the  Convention  began,  because 
it  seems  to  spring  either  from  the  want  of 
a  full  appreciation  of  all  the  evils  which 
Australians  have  suffered  from  these 
warring  policies,  or  from  an  infatuated 
desire  to  continue  them.  The  one  thing, 
I  fancy,  the  average  Australian  is  looking 
forward  to  in  connexion  with  this  Common- 
wealth is  that  this  eternal  fiscal  question, 
with  all  its  difficulties,  shall  be  settled 
once  and  for  all  by  the  Federal  Parlia- 
ment, and  that  the  Federal  Parliament 
shall  have  the  duty  of  settling  it.  If  we 
are  to  have  this  power  vested  in  the 
states,  the  Federal  Parliament  can  very 
well  say — "  Oh,  very  well,  we  will  leave 
the  states  to  go  on  and  fix  up  their  own 
policies  in  connexion  with  this  matter, 
because  we  will  have  the  right  by-and-by 
to  annul  any  bounty  which  does  not  meet 
with  our  approval."  Now,  there  we 
have  all  the  evils  of  the  old  state  of 
things  reproduced  in  the  Federal  Parlia- 
ment. Suppose  that  the  bounty  which  it 
was  proposed  to  annul  was  a  Victorian 
one,  wTe  should  have  the  representatives 
of  Victoria  clamouring  for  the  maintenance 


of  the  bounty,  saying  that  if  the  Federal 
Parliament  annulled  it  it  would  be  doing 
a  distinct  injury  to  Victoria.  We  would 
have  in  the  Federal  Parliament  a  never- 
ending  war  about  this  or  that  advantage 
prevailing  in  this  or  that  colony,  which 
the  settlers  in  some  other  part  of  Australia 
were  not  enjoying,  and,  in  order  to  do 
justice  to  all,  we  would  have  to  get  back 
to  the  old  dismal  state  of  things  in 
which  there  was  a  ring  fence  put 
round  everything  in  the  hope  that 
it  would  grow  more  quickly.  I  am 
prepared,  and  all  of  those  wTho  believe  as 
strongly  as  I  do  are  prepared,  to  take  our 
chances  in  the  Federal  Parliament.  If 
we  find  a  majority  of  the  Federal  Par- 
liament against  us  on  any  point  of 
fiscal  policy,  what  will  our  plain  dut} 
be?  It  will  be  to  agitate-  through 
out  the  Commonwealth  for  a  change  of 
public  opinion  in  order  to  bring  the 
Federal  Parliament  to  our  point  of  view. 
And  so  with  our  friends.  If  they  find 
that  the  Federal  Parliament  in  this  great 
enterprise  of  settling  this  fiscal  question 
does  not  do  its  duty  to  colonial  industry, 
does  not  give  a  proper  scale  of  bounties 
which  will  apply,  and  have  the  great  merit 
of  applying  all  round,  so  as  to  create  no 
unbrotherly  feeling,  then  there  is  a  legi- 
timate sphere  of  agitation  to  bring  the 
Federal  Parliament,  by  means  of  the  con- 
stituencies, into  a  proper  frame  of  mind, 
so  that  a  proper  form  of  policy  shall  pre- 
vail. At  any  rate,  we  will  secure  that  the 
policies  shall  be  uniform,  and  that  no  man 
in  Australia  shall  feel  in  his  business  that 
the  legislation  of  the  Commonwealth  is 
put  on  lines  prejudicial  to  himself. 
It  is  to  secure  certainty,  stability, 
and  an  Australian  breadth  of  treat- 
ment in  these  matters  that  this  Con- 
stitution is  designed.  Although  it  does  not 
do  to  speak  too  positively  against  any 
proposal  which  is  made,  because  we  may 
be  sure  that  there  may  be  very  good 
reasons  in  its  favour,  still  I  do  feel  that, 
under  the  circumstances,  we  shall  be 
taking  a  backward  step  if  we  throw  this 
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matter  into  the  state  of  confusion  it  is  in 
at  the  present  time.  And  when  my  hon- 
orable friend  (Mr.  Deakin)  says — "If  the 
state  bounty  is  an  anti-federal  bounty  it 
can  be  annulled,"  I  do  not  see  how  any 
bounty  of  a  state  can  be  otherwise  than 
anti-federal. 

Mr.  Deakin. — That  is  the  whole  point. 

Mr.  REID. — If,  for  instance,  the  fiscal 
policy  that  my  learned  friend  still,  to  a 
certain  extent,  adheres  to — if  it  does  not 
justify  itself  soon,  I  know  he  is  going  to 
forsake  it — if  that  fiscal  policy  represents 
the  deliberate  convictions  of  a  majority  of 
the  Commonwealth,  do  we  suppose  that 
the  majority  who  honestly  entertain  these 
fiscal  views  is  not  a  safe  body  to  appeal 
to  for  any  genuine  industry  which  wants 
assistance'?  If  the  majority  in  the  Federal 
Parliament-  scouts  these  artificial  aids 
to  industry,  you  have  nothing  to  hope 
from  them  till  you  convert  a  majority  to 
that  view.  But  if,  on  the  contrary,  they 
are,  as  my  honorable  friends  opposite 
hope  and  believe,  sound  on  that  question, 
then  I  say  it  shows  a  great  want  of  con- 
fidence in  the  Federal  Parliament  if  they 
believe  that  while  they  entertain  these 
proper  principles  of  fostering  a  single  in- 
dustry, they  will  prevent  assistance  from 
being  given  out  of  the  Federal  Exchequer 
as  a  national  thing,  as  a  national  enter- 
prise, towards  any  new  industry  in  any 
part  of  the  Commonwealth.  And  indeed 
I  think,  in  the  interests  of  those  new 
industries,  this  matter  is  better  left 
to  the  Federal  Parliament,  because,  if 
the  majority  of  the  members  are  in 
favour  of  that  form  of  encouraging  colo_ 
nial  industry,  they  will  find  it  difficult  to 
defend  themselves  if  they  use  their  power 
in  an  unfair  or  unequal  way.  I  think  that 
if  the  policy  is  adopted  in  the  Federal 
Parliament,  and  a  colony  can  show  to 
the  Federal  Parliament  a  legitimate  in- 
dustry for  which  it  is  particularly  useful, 
it  can  surely  hope  that  the  Federal  Par- 
liament will  do  it  justice.  At  any  rate, 
we  will  have  this  certainty,  if  we 
throw  the  matter  into  the  hands  of  the 
[Mr.  Reid. 


Federal  Parliament,  that  whatever  is  done- 
is  done  upon  broad  national  grounds  in 
the  interests  of  the  nation.  The  fatal 
point  of  the  proposition  of  my  honorable 
friend  is  that  we  should  have  a  national 
tribunal  to  encourage  industry  on  a 
national  basis  side  by  side  with  the  power 
in  each  colony  to  endeavour  to  carry  out 
its  own  experiment  for  the  benefit  of  its 
own  particular  citizens.  There  is  no  har- 
mony, I  think,  in  a  Constitution  based 
on  those  lines.  There  is  no  doubt  what- 
ever that  those  of  us  who  hold  as  I  do 
will  look  upon  this  as  a  very  great  blemish 
on  the  Constitution.  We  are  prepared, 
as  honorable  members  know,  to  take  all 
the  risk,  which  seems  to  be  great,  that  all 
our  views  will  be  discountenanced  in  the 
Federal  Parliament,  that  every  cherished 
maxim  of  political  economy  will  be  re- 
jected, but  still  we  feel  that  in  the 
interests  of  this  Federation  we  must  take 
that  risk,  that  we  must  remove  these 
evils  from  the  Australian  communities. 
Under  these  circumstances,  if  those  of 
us  who  are  said  to  be  in  a  minority 
are  prepared  to  take  all  the  risks 
of  the  Federal  Parliament,  I  think  that 
those  who  have  always  been  so  confident 
that  their  principles  will  prevail  should  be 
prepared  to  leave  it  also  to  the  Federal 
Parliament.  The  strong  point  of  objection 
to  this  proposal  is  that  it  leaves  in  the 
hands  of  two  different  authorities  the 
same  thing,  and  the  proposal  that  in  hand- 
ing over  this  power  to  the  Federal  Parlia- 
ment the  states  should  still  maintain  it 
shows  a  want  of  confidence  beforehand  in 
the  working  of  the  Federal  Parliament. 
Since  we  have  given  to  the  30th  of  June, 
1898,  which  is  a  period  of  five  months; 
since  the  wise  men  of  Victoria  and  the  wise 
men  of  South  Australia,  who  must  be  taken 
to  know  pretty  well  the  natural  resources  of 
the  different  parts  of  their  territories,  have 
this  period  within  which  they  can  make 
an  agreement  which  will  be  legally 
binding,  howrever  long  it  may  be,  they 
should  not  ask  us  to  make  a  serious 
departure  from   the  broad  lines  on  which 
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these  clauses  have  been  framed.  I  take 
the  strongest  possible  view  against  such  a 
thing  being  done,  and  I  think,  even  in 
Victoria,  there  would  be  a  feeling  of  dis- 
appointment if  it  were  thought  that  such 
things  could  be  done.  It  must  never  be 
forgotten  that  it  is  quite  possible,  in  days  to 
come,  that  in  the  colony  I  represent  there 
may  be  a  Prime  Minister  and  a  Cabinet  who 
take  the  views  which  are  now  held  in 
Victoria,  and  this  very  power  which  Vic- 
torians and  South  Australians  seem  to 
think  it  is  in  the  interests  of  their  colonies 
to  assert  to-day 

Mr.  Deakin. — And  every  colony. 

Mr.  REID. — We  must  each  judge  for 
ourselves,  and  our  people  are  accustomed 
to  judge  for  themselves.  In  the  future 
my  own  colony  may  happen,  in  such  cir- 
cumstances, to  be  the  colony  which  will 
tli row  most  difficulties  in  the  way  of  a 
uniform  state  of  trade  and  intercourse  ;  so 
that  in  the  shifting  accidents  of  political 
life,  whilst  to-day  I  am  looking  at  my 
friends  opposite  as  possible  sinners  in  this 
matter,  it  might  well  be  that  in  years  to 
come  my  own  colony  might  be  the  chief 
offender.  We  all  want  to  prevent  any  one 
of  the  colonies,  and  any  one  of  the  Govern- 
ments of  these  colonies,  from  entering 
into  any  kind  of  device  to  get  behind 
the  absolute  equality  of  trade  and 
commerce  and  production,  which  is  the 
vital  principle  of  this  Constitution. 

Mr.  ISAACS  (Victoria).— This  proposal 
has  been  objected  to  on  various  grounds, 
and  by  some  honorable  gentlemen  who 
have  preceded  me  it  has  been  opposed  on 
the  ground  that  we  should  allow  no  assist- 
ance whatever  to  the  producer,  but  that 
every  one  should  stand  on  an  equal  foot- 
ing. Although  that  objection  has  not 
been  expressed  by  every  speaker,  I  think 
it  has  been  at  the  bottom  of  almost  every 
one  of  the  arguments  which  have  been 
advanced  against  the  proposal  of  my  right 
honorable  chief.  I  take  it  that  he  has 
been  to  some  extent  misunderstood.  It 
has  been  supposed  that  he  is  desirous  of 
the  state  having  power  to  give  bounties  on 


every  article  of  manufacture  and  produc- 
tion, and  I  think  it  has  been  in  the  minds 
of  some  honorable  gentlemen  who  have 
spoken  adversely  to  the  proposal  that  he 
desires  that  the  state  shall  have  uncon- 
trolled power  in  respect  to  these  bounties. 
The  clause  provides  that  the  Common- 
wealth Parliament  shall  have  exclusive 
power  in  respect  to  bounties.  Sir  George 
Turner  does  not  propose  to  amend  the 
clause  otherwise  than  to  give  the  state 
concurrent  power  with  the  Federal  Parlia- 
ment in  respect  to  certain  industries  which 
may  be  called  country  industries,  or,  as  I 
might  call  them,  industries  of  primary 
production. 

Mr.  Henry. — You  would  have  two 
powers  dealing  with  the  same  thing. 

Mr.  ISAACS. — That  is  so,  but  it  is  also 
so  with  regard  to  numberless  instances  in 
this  Bill.  If  the  Federal  Parliament,  how- 
ever, chooses  to  legislate  on  the  subject, 
its  mandate  is  paramount.  We  do  not 
propose  to  alter  that.  We  say  that  the 
industries  which  are  the  subject  of  the 
amendment  proposed  are  matters  not  so 
much  of  intercolonial  interest  in  their 
origin  as  matters  pertaining  to  the  de- 
velopment of  particular  states — matters- 
of  primary  production.  In  that  light  it 
seems  to  me  that  the  state  should  have 
power  to  stimulate  production,  subject  to 
the  paramount  right  of  the  Federal  Par- 
liament to  override  its  provisions  in  that 
respect,  if  it  should  come  to  the  conclusion 
in  its  absolute  discretion  that  the  bounties 
granted  by  the  state  were  contrary  to- 
inter-state  or  intercolonial  policy. 

Sir  Edward  Braddon. — What  are  the 
industries  1 

Mr.  ISAACS. — They  are  agriculture,, 
horticulture,  viticulture,  and  dairying. 

Mr.  Deakin. — I  would  not  confine  the 
power  at  all. 

Mr.  ISAACS.— I  think  that  if  Sir 
George  Turner  has  erred  at  all  it  is  in 
limiting  the  scope  of  his  amendment.  I 
think  we  should  leave  the  state  free  in 
regard  to  all  matters  of  primary  produc- 
tion,  subject   to  review   by   the  Federal 
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Parliament.  I  should  like  to  point  out 
to  those  honorable  members  who  have 
sajd  —  "  Can  you  imagine  a  bounty 
on  an  industry  that  does  not  affect 
inter-state  commerce?"  that  they  have 
recognised  the  same  principle  by  a  pro- 
vision inserted  already  in  clause  52, 
namely,  the  power  given  to  the  Federal 
Parliament  to  grant  bounties.  Do  they 
say  that  the  Federal  Parliament  cannot 
;grant  bounties  without  interfering  with 
inter-state  commerce,  and  that  after  uni- 
form customs  and  excise  are  established 
bounties  necessarily  interfere  with  inter- 
state commerce  ?  If  they  do  say  so,  then 
they  should  strike  out  the  provisions  in 
clause  52.  But  I  do  not  know  any  Con- 
stitution in  the  world  in  which  exclusive 
power  in  respect  to  bounties  is  given  to 
the  Federal  Parliament. 

Mr.  Glynn. — But  federal  bounties  will 
be  applicable  everywhere  in  the  Common- 
wealth, and  will  leave  the  law  of  the 
survival  of  the  fittest  untouched. 

Mr.  ISAACS.— They  may  ;  but  the  cir- 
cumstances of  our  continent  are  so  various, 
our  climates  are  so  different,  and  the  quali- 
ties of  our  soil  are  of  such  diverse  kinds, 
that  it  is  very  difficult  to  suppose 

Mr.  Fraser.  —  Circumstances  are  the 
same  in  respect  to  climate  and  soil  in 
Canada. 

Mr.  ISAACS. — Although  in  name  you 
may  make  a  bounty  applicable  all  over  the 
continent,  it  will  in  reality  apply  only  to 
a  particular  part. 

Mr.  Glynn. — The  same  argument  will 
apply  in  regard  to  protection. 

Mr.  ISAACS. — I  do  not  want  to  have 
the  issue  confounded  at  all,  but  I  would 
point  out  that,  by  leaving  the  provision 
.as  it  stands  we  shall  be  including  this 
power  for  the  first  time  in  any  Constitu- 
tion. If  we  put  in  a  power  for  the  state 
to  grant  bounties  subject  to  the  rights  of 
ultimate  control  by  the  Federal  Parlia- 
ment, we  then  enable  the  state,  out  of  its 
own  funds,  to  stimulate  its  own  peculiar 
industries,  not  to  the  disadvantage  of 
other  colonies  at  all,  but  to  the  great 
[Mr.  Imacs. 


advantage  of  the  state  concerned,  whilst 
the  Federal  Parliament  will  have  power 
to  repeal  or  to  override  the  provision  if  it 
think  fit.  My  honorable  friend  and  col- 
league (Mr.  Peacock)  has  just  now  placed 
in  my  hand  a  very  instructive  piece  of 
evidence  with  regard  to  this  matter.  It 
is  an  article  in  The  Speaker,  of  9th  October, 
1897,  headed  "Sugar  in  the  West  Indies." 
The  article  is  to  be  found  on  pages  394-5. 
It  deals  with  the  report  of  the  Iloyal 
Commission  on  the  West  Indian  Islands, 
and  makes  reference  to  the  policy  of  the 
United  States  in  regard  to  the  production 
of  sugar.     The  article  says — 

The  Sugar  Trust  induced  the  Senate  to  insert 
in  the  Wilson  Bill  a  duty  of  40  per  cent,  ad 
valorem  on  sugar.  This  led  not  merely  to  an 
increase  in  the  production  of  cane  sugar  in  the 
south,  but  to  the  introduction  of  the  beet-sugar 
industry  into  some  of  the  western  states,  Avhere 
it  has  been  further  stimulated  by  state  boun- 
ties. 

So  that  we  see  perfectly  well  that  this 
provision,  which  is  so  declaimed  against 
as  inimical  to  federal  control,  is  actually 
in  force  in  America,  where  they  certainly 
have  carried  the  principle  of  interference 
with  state  legislation,  by  means  of  decisions 
of  the  Supreme  Court,  very  far,  and  are 
extending  it  to  an  increasing  extent. 

Mr.  Higgins. — Does  that  mean  "state" 
in  the  sense  of  the  Federation,  or  the  indi- 
vidual state  1 

Mr.  ISAACS. — I  refer  to  the  individual 
state.  That  is  made  clear  by  what  I  have 
read  from  the  article. 

Mr.  Peacock. — The  article  is  in  regard 
to  the  Royal  Commission  on  the  West 
Indian  Islands,  presided  over  by  Sir  Henry 
Norman. 

Mr.  ISAACS. — The  article  goes  on  to 
say  that — 

Sir  Henry  Norman  agrees  with  the  planters 
who  ask  for  countervailing  duties.  But  Sir 
Edward  Grey  and  Sir  David  Barbour  have  an 
overwhelming  case  in  refusing  to  recommend  a 
course  which  the  last  Conservative  Government 
found  to  be  impracticable.  A  countervailing 
duty  would  involve  much  greater  interference 
with  trade  than  most  protective  duties.  It 
means  an  inquiry  into  the  country  of  origin  of 
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every  ton  of  sugar  which  enters  at  our  ports,  so 
as  to  levy  the  Is.  3d.  on  German,  the  4s.  6d.  on 
French,  and  so  on.  In  the  case  of  America,  we 
should  even  have  to  inquire  whether  the  sugar 
came  from  a  state  which  pays  bounties. 

So  that  it  is  perfectly  clear  that  in  America 
they  value  the  principle  which  we  are  ask- 
ing to  have  inserted  here.  It  is  not  found 
to  be  inimical  to  the  federal  spirit, 
and  there  cannot  be  the  least  doubt  that 
if  we  do  go  the  very  small  way  that  we  are 
seeking  to  go,  we  shall  have  gone  a  long 
way  in  disarming  opposition  to  this  Bill, 
and  in  influencing  the  state  not  to  fear 
that  the  Federation  will  prevent  it  from 
legitimately  developing  its  own  resources. 
We  are  told  that  we  should  wait  for  the 
Federal  Parliament.  On  the  other  hand, 
we  are  told  that  the  Federal  Parliament 
will  be  too  busy  to  consider  the  repeal  of 
a  law  which  a  state  passes. 

Dr.  Cockburn.  —  Even  when  large 
vested  interests  are  concerned? 

Mr.  ISAACS. — Yes.  And  yet  we  are 
told  to  wait  until  the  Parliament  can  deal 
with  the  matter  from  the  opposite  stand- 
point. We  have  also  to  consider  that 
when  a  proposal  comes  before  the  Federal 
Parliament  for  a  bounty  in  respect  to, 
say,  some  Sonth  Australian  industry,  or 
contemplated  industry,  opposition  will  be 
offered  by  other  states,  possibly  on  the 
ground  that  it  will  interfere  with  their 
trade.  They  will  say — "  Why  should  we 
spend  federal  money  in  developing  South 
Australian  industries  ?"  and  the  proposal 
may  fail  for  reasons  of  that  kind.  On 
the  other  hand,  the  Federal  Parliament 
might  say — "If  your  state  is  willing  to 
spend  its  own  money  in  developing  this 
industry,  we  have  not  the  slightest  objec- 
tion." That  is  the  position  we  want  to 
take  up.  We  desire,  before  it  is  too  late, 
to  have  it  established  on  the  face  of  the 
Constitution  that  we  may  develop  our 
natural  industries  to  the  fullest  possible 
extent,  not  inconsistent  with  the  higher 
duties  of  federal  life,  and  we  give  for  the 
protection  of  the  federal  life  full  power  to 
the  Federal  Parliament  to  upset  anything 
[59] 


we  may  do   that  is   contrary  to   the  spirit 
of  the  Constitution. 

Mr.  TI1ENWITH  (Victoria).  —  The 
Right  Hon.  the  Premier  of  New  South 
Wales  attacked  this  proposal  as  if  it 
were  a  distinct  attempt  to  abrogate  the 
provision  in  the  Constitution  for  perfect 
freedom  of  intercourse.  There  are  num- 
bers of  industries  for  the  development  of 
which  particular  parts  of  the  continent 
are  peculiarly  suited,  and  in  which  they 
would  be  extremely  profitable.  Inci- 
dentally they  might  be  advantageous  to 
other  parts  of  the  continent,  but  not  so 
advantageous  to  the  whole  Commonwealth 
as  to  induce  the  Federal  Parliament  to  give 
bonuses  for  their  encouragement.  Clearly, 
no  harm  could  be  done  to  freedom  of  inter- 
course by  saying  in  such  a  case  that  the 
state  might  spend  its  own  money  in  de- 
veloping such  an  industry.  We  have  been 
talking  for  a  long  time  about  silk  culture. 
We  have  not  yet  successfully  established 
it,  and  it  seems  highly  improbable  that 
the  Federal  Parliament  would  undertake 
to  give  a  bonus  for  that  purpose.  It  is  not 
at  all  improbable  that  a  state  might  feel 
disposed  to  encourage  silk  culture  within 
its  own  limits.  It  would  not,  however, 
have  the  power  to  do  so  if  the  clause  were 
left  as  the  Finauce  Committee  submitted 
it  to  us.  If  the  clause  were 'amended  as 
suggested  by  the  llight  Hon.  Sir  George 
Turner,  the  state  could  use  some  of  its 
own  funds  for  .the  encouragement  of  that 
industry.  If  it  were  successfully  de- 
veloped, so  far  from  being  a  cause  of 
injury  to  any  other  part  of  the  continent, 
it  would  be  a  distinct  benefit,  and  it 
would  not  in  any  way  restrict  the  freedom 
of  trade  and  commerce.  If  the  Federal 
Parliament  had,  as  I  think  it  ought  to 
have,  and  will  have  if  this  amendment  is 
carried,  control  over  bonuses  or  bounties, 
that  is  all  that  is  required  to  secure  immu- 
nity from  warring  bounties.  The  honor- 
able members  representing  Victoria  are 
as  much  opposed  to  warring  bounties,  or 
to  any  conflict  between  the  colonies, 
after    federation   has   been    achieved,    as 
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any  persons  can  be,  but  it  does  ap- 
pear to  us  that  in  framing  this  Constitu- 
tion we  should  retain  as  far  as  possible 
the  power  of  the  states  to  do  anything 
that  can  be  done  without  injury  to  the 
federal  principle.  It  is  for  that  reason 
that  we  should  pat  into  this  Constitution 
a  provision  empowering  any  state  to  spend 
money  in  the  development  of  its  own  terri- 
tory, so  long  as  it  does  so  in  such  a  way 
as  will  not  be  prejudicial  to  any  of  the 
other  states.  When  we  were  discussing 
the  rivers  question,  Mr.  Reid  laid  a 
great  deal  of  stress  upon  the  rights  of 
New  South  Wales  to  so  administer  its 
rivers  as  to  develop  its  agricultural  in- 
dustries, and  I  assume  that  he  con- 
templated the  expenditure  of  state 
money  for  the  purpose  of  creating  irri- 
gation works.  If  a  state  may  use  state 
money  in  that  way  without  prejudice  to 
perfect  freedom  of  trade,  why  should  it 
not  do  so  in  others  ?  There  are  a  hundred 
and  one  ways  in  which  a  state  can  use 
state  money  for  the  development  of  do- 
mestic industry  without  injury  to  any 
other  state,  and  without  interference  with 
freedom  of  trade.  If  that  is  so  it  is  ex- 
tremely desirable  that  the  necessary  power 
should  begiven.  Sir  George  Turner's  amend- 
ment gives  perfect  control  to  the  Federal 
Parliament— perf  ect  control,not  necessarily 
administration,  that  is  the  difference.  The 
Federal  Parliament  can  control  any  move- 
ment on  the  part  of  any  state  to  do  any- 
thing unfriendly  or  unfederal  to  any  other 
state,  and  if  this  amendment  is  carried  it 
can  permit  a  state  to  give  encouragement 
to  any  industry  that  will  not  injure  any 
other  state.  There  are  many  industries 
that  it  would  be  worth  the  while  of  a  state 
to  develop,  but  that  would  be  so  insignifi- 
cant or  so  isolated  in  their  character  that 
they  would  not  appeal  successfully  to  the 
Vleral  Parliament. 

Sir  Edward  Braddon. — What  are  they  ? 

Mr.    TRENWITH.— I   have  instanced 

one — silk  culture.     Wattle  bark  is  grown 

in  Victoria  and  New  South  Wales,  and  I 

think  also  in  South  Australia,  and  that 

[Mr.  Trenwith. 


is  a  very  valuable  article  of  commerce.  It 
is,  however,  being  destroyed  very  largely  by 
reckless  strippers.  It  might  be  advisable  for 
a  state  to  offer  a  bonus  for  the  planting  of 
wattle  trees.  I  cannot  conceive  that  such 
a  bonus  could  in  any  way  injure  any  other 
state.  If  it  proved  to  be  a  success,  the 
Inderal  Parliament  might  apply  the  prin- 
ciple to  all  parts  of  the  Commonwealth  ; 
but  at  its  inception  it  could  do  no  injury, 
because  it  would  not  in  any  way  restrict 
the  freedom  of  trade,  and  would  lead  to  the 
development  of  a  source  of  national  wealth. 
These  are  two  instances.  Others  might  be 
mentioned,  but  I  would  submit  that,  if  no 
such  instances  did  occur,  the  only  result 
would  be  that  there  would  be  no  state 
bonuses.  The  power  under  the  Constitu- 
tion to  give  bonuses  would  not  necessarily 
lead  to  their  being  given,  except  inasmuch 
as  they  could  be  given  with  advantage  to 
a  particular  state,  and  without  injury  to 
the  Commonwealth. 

Sir  Edward  Braddon. — Then  the  Com- 
monwealth could  give  the  bounty. 

Mr.  TRENWITH.— I  agree  that  the 
Commonwealth  could  give  the  bounty,  but 
I  am  pointing  out  that  there  might  easily 
occur  instances  where  the  development 
of  an  industry  would  only  be  applicable 
to  a  small  portion  of  the  continent  for 
climatic  or  other  reasons,  and  it  might 
be  inapplicable  to  any  other  part  of 
the  Commonwealth.  In  that  case,  it 
would  be  highly  improbable  that  the 
Commonwealth  Parliament  would  spend 
the  money  of  the  Commonwealth  to  de- 
velop only  a  small  portion  of  the  conti- 
nent; but  it  is  quite  probable  that  the 
state  in  which  that  small  portion  was  situ- 
ate would  be  very  pleased  to  spend  its  own 
money  to  develop  the  industry,  and  in 
such  a  w^ay  that  it  would  not  injure,  but 
would  probably  benefit  incidentally,  the 
other  states  of  the  Commonwealth.  I  feel 
that  there  can  be  no  possible  danger  in 
this  proposal.  It  does  not  propose  to 
give  a  state  power  to  override  the  Com- 
monwealth, or  power,  without  regard  to 
other  states,  to  do  something  in  its  own 
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interests.  It  only  says  that  the  states 
may  have  power,  while  the  Common- 
wealth Parliament  has  control,  to  give 
bonuses  or  bounties  that  are  not  ob- 
jected to  by  the  Commonwealth.  Surely 
that  can  do  no  injury.  I  know  that  a 
great  deal  is  thought  of  it  in  Victoria, 
rightly  or  wrongly,  and  it  does  not  matter 
which  for  our  argument.  If  there  is  a 
strong  feeling  that  this  power  ought  to 
remain  within  the  state — if  it  is,  so  to 
speak,  a  state  right  which  ought  not  to  be 
taken  away  unless  it  can  be  shown  that  it 
is  prejudicial  to  the  well-being  of  the  other 
states — it  is  an  important  question  in  con- 
nexion with  carrying  this  measure  in  the 
various  colonies. 

Mr.  Dobson. — You  are  admitting  too 
much. 

Mr.  TRENWITH.— I  do  not  care.  For 
the  purposes  of  my  argument  I  will  admit 
everything  I  fairly  can. 

Mr.  Dobson. — If  the  thing  is  wrong,  do 
not  let  us  put  it  into  the  Constitution. 

Mr.  TRENWITH.— That  is  a  different 
thing  altogether.  I  did  not  urge  that  we 
should  put  it  in  rightly  or  wrongly.  I 
urged  that  we  should  put  it  in  if  it  could 
do  no  injury,  and  if  there  were  a  large 
number  of  people  who  are  wrongly  of  opin- 
ion that  it  is  important.  I  did  not  say  that 
we  should  put  it  in  if  it  is  wrong.  I  do  not 
hesitate  to  say  that  there  are  a  very  large 
number  of  people  in  this  colony  and 
South  Australia,  and  possibly  in  other 
colonies,  who  think  that  there  is  a  danger 
of  giving  up  to  the  Commonwealth  Par- 
liament too  many  of  the  powers  of  the 
states.  It  is  an  opinion  which  I  do  not 
hold,  but  still  it  is  strongly  held  that 
there  is  a  danger  in  creating  this  new 
power  which  may  be  so  far  away  from  the 
people,  and  it  is  felt  by  many  that  the 
Parliament  will  be  so  far  away  that  they 
will  have  little  chance  of  influencing 
that  body.  Therefore,  the  people  are 
jealous  of  handing  over  to  it  absolutely 
the  power  of  controlling  interests  that 
they  consider  are  very  important.      This 


power  can  be  given  in  the  way  sug- 
gested, so  that  it  may  possibly  do  good 
to  the  states,  and  cannot  possibly  long 
continue  to  do  harm  to  the  Common- 
wealth. Whenever  it  is  found  that  a 
state  institutes  a  bounty  or  bonus  pre- 
judicial to  the  Commonwealth  we  know 
that  the  Commonwealth  will  at  once 
legislate  to  restrain  that  state,  and  there 
will  be  an  end  to  the  evil.  But  if,  as 
I  believe  will  happen,  bonuses  may  be 
given  which  will  not  have  the  slightest  in- 
fluence on  the  other  states,  then  the  Com- 
monwealth will  not  interfere,  and  the 
state  right  will  be  preserved,  so  that  the 
states  themselves  may  develop  their  own 
industries  with  their  own  money,  if  it  can 
be  shown  that  it  does  no  injury  to  the 
other  states. 

Sir  EDWARD  BRADDON  (Tasmania). 
— The  honorable  member  (Mr.  Deakin) 
argued  at  some  length,  and  with  great 
eloquence,  to  prove  that  these  bonuses  are, 
as  a  matter  of  fact,  the  most  beneficent 
instruments  of  free-trade,  and  to  establish 
the  fact  that  concurrent  legislation  with 
regard  to  these  bonuses,  the  states  legis- 
lating on  the  one  hand,  and  the  Common- 
wealth Parliament  legislating  on  the  other, 
could  go  on  satisfactorily. 

Mr.  Higgins.  —  Not  on  the  same 
articles. 

Sir  EDWARD  BRADDON.— No;  but 
he  wished  to  prove  that  concurrent  legisla- 
tion in  this  particular  could  exist  without 
detriment  to  that  freedom  of  trade  which  it 
is  desired  to  protect.  But  I  think  that 
the  honorable  member,  in  the  course  of  his 
arguments,  provided  an  excellent  answer. 
He  pointed  out  how,  if  one  of  the  states 
legislating  for  a  bonus  for  its  own  par- 
ticular state  at  its  own  expense,  legislated 
so  as  to  incur  the  objection  of  the  Federal 
Government,  that  could  be  annulled  by  the 
action  of  the  Federal  Government,  and 
annulled  so  as  to  involve  no  waste  of  time 
in  the  procedure.  If  that  could  be  done, 
I  would  submit  that  if  the  states  proposed 
to  the  Federal  Government  some  system 
of  bonus  of  which  the  Federal  Government 
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could  approve,  there  would  be  no  delay 
about  its  getting  permission. 

Mr.  Trenwitii. — There  is  the  whole 
difference  :  The  Federal  Government  will 
have  to  provide  the  bonus  out  of  its  own 
money,  while  in  the  other  case  the  state 
will  provide  the  money. 

Sir  EDWARD  BRADDON.— I  do  not 
want  to  charge  the  state  with  this,  which  is 
a  matter  of  federal  concern.  There  will 
be  no  such  delay  in  that  case  as  could 
imperil  the  prosperity  of  the  colony  that 
desired  the  bonus. 

Mr.  Deaktn. — It  is  only  a  power ;  it  is 
only  an  option ;  and  it  does  not  compel  a 
state  to  give  a  bonus. 

Sir  EDWARD  BRADDON.— No,  but 
I  want  words  put  in  which  would  pre- 
vent a  state  doing  that  which  may  be 
a  danger  to  the  whole  system  of  Com- 
monwealth Government.  It  has  been 
said  by  the  honorable  member  (Mr. 
Trenwith)  that  these  bonuses  might 
only  be  sought  for  by  some  particular  por- 
tion of  a  particular  state  for  an  article 
which  did  not  exist  or  need  protection 
anywhere  else. 

Mr.  Trenwith. — And  which  might  not 
be  possible  of  development  elsewhere. 

Sir  EDWARD  BRADDON.— Mr.  Dea- 
kin  had  instances  in  his  mind's  eye,  but 
he  did  not  produce  them.  Mr.  Trenwith 
has  produced  some  examples — for  instance, 
sericulture.  He  says  that  is  something 
which  might  exist  in  one  colony  alone, 
and  that  it  would  therefore  need  to  be  fed 
by  a  bounty  only  in  that  colony.  All  the 
conditions  that  lend  themselves  to  the 
production  of  silk  are  to  be  found,  I  ven- 
ture to  say,  in  all  the  colonies  of  Australasia. 
I  do  not  know  whether  any  colony  is  to 
be  excluded  by  reason  of  its  inability  to 
grow  the  mulberry,  but  in  nearly  every 
colony,  and  as  far  south  as  the  southern 
extremity  of  Tasmania,  the  mulberry  can 
be  grown,  and  the  eggs  of  the  silkworm 
hatched  and  silk  produced. 

Mr.  Trenwith. — Suppose  that  Tasmania 
alone  wished  to  develop  sericulture,  should 
[Sir  Edvjard  Braddon. 


she  be  prevented  from  giving  a  bonus 
because  the  other  colonies  did  not  care 
about  giving  bonuses  ? 

Sir  EDWARD  BRADDON.— If  Tas- 
mania desired  to  establish  sericulture  she 
would  establish  it  as  she  has  established 
other  industries,  by  the  perseverance  of  her 
people,  not  by  the  giving  of  a  bounty.  In 
no  instance  in  Tasmania  has  any  industry 
been  aided,  fostered,  or  encouraged  by 
bounties.  Other  encouragements  ha\c 
been  given,  but  the  bounty  system  has 
never  been  adopted. 

Mr.  Trenwith. — That  is  no  reason  why 
it  should  not  be  adopted  next  year. 

Sir  EDWARD  BRADDON.— Well,  if 
when  the  Commonwealth  is  established  we 
have  a  good  case  for  the  granting  of  a 
bounty — and  I  should  be  sorry  to  advocate 
such  a  thing — wre  could  ask  the  Federal 
Parliament  for  it.  If  we  did  not  get  it 
I  should  admit — and  I  dare  say  a  good 
many  others  would  agree  with  me — that 
we  did  not  require  it. 

Mr.  Trenwith. — The  question  is :  Could 
there  be  any  harm  in  Tasmania  granting 
a  bounty  if  the  Federal  Parliament  refused 
to  grant  it  1 

Sir  EDWARD  BRADDON.— I  do  not 
think  that  any  good  would  result.  If  a 
bounty  is  required  there  will  be  the  neces- 
sary machinery  for  securing  it.  That  is 
the  whole  case  against  those  who  advocate 
concurrent  legislation  in  this  matter.  I 
think  the  argument  has  been  used  that 
as  a  matter  of  fact  the  granting  of  these 
bounties  means  the  imposition  of  duties, 
and,  inasmuch  as  we  intrust  the  imposi- 
tion of  duties  to  the  Federal  Government 
alone,  we  should  leave  the  granting  of 
bounties  to  them. 

Mr.  HIGGINS  (Victoria).— I  have  a 
proposal  which,  I  think,  will  practically 
meet  the  difficulties  of  both  sides. 
It  seems  to  me  that  a  number  of 
us  are  tilting  at  windmills.  There 
is  no  wish  on  the  part  of  any  one 
to  interfere  with  intercolonial  free-trade, 
and   the  extremely   vehement    argument 
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of  the  Premier  of  New  South  Wales  was 
quite  beside  the  point,  having  regard  to 
the  expressed  intention  of  the  Premier  of 
Victoria.  If  there  were  any  desire  to 
interfere  in  the  slightest  degree  with 
intercolonial  free-trade,  either  directly  or 
indirectly,  I  should  not  vote  for  this  pro- 
posal ;  but,  as  I  understand  the  idea  of 
the  Premier  of  Victoria,  it  is  that  if  a 
bounty  can  be  given  by  any  state  with- 
out interfering  with  intercolonial  free- 
trade  that  state  shall  be  allowed  to  give 
it.  The  form  of  the  honorable  member's 
amendment,  however,  has  justly  provoked 
criticism,  and  led  to  a  lengthy  debate.  Of 
course  it  is  of  no  use  to  lock  the  stable  door 
after  the  steed  is  stolen,  and  when  a  bounty 
is  granted  by  any  state  it  will  take  a  long 
time  to  move  the  machinery  of  the  Com- 
monwealth to  stop  it  or  to  interfere  with 
it.  On  the  other  hand,  if  you  required  the 
assent  of  the  Federal  Parliament  to  any 
proposal  on  the  part  of  the  states  to  give 
a  bounty  the  process  would  be  too  cum- 
brous. The  essence  of  modern  commerce 
is  promptitude.  It  may  be  desirable  to 
seize  an  auspicious  moment  to  get  a  pro- 
duct into  vogue  and  into  use,  and  while  I 
should  like  to  see  all  matters  of  this  kind 
passed  under  the  review  of  the  Federal 
Parliament,  I  think  a  simpler  course 
would  be,  seeing  that  we  are  creating  au 
Inter-State  Commission,  which  could  act 
wuth  prompitude,  to  provide  that  a  state 
may,  with  the  consent  of  the  commission, 
grant  what  bounty  it  likes. 

Mr.  Henry. — The  Federal  Parliament 
would  still  have  power  to  set  aside  the 
permission  granted  by  the  Inter- State 
Commission. 

Mr.  HIGGINS.— Yes  ;  and  I  am  willing 
that  the  Federal  Parliament  should  have 
that  power.  The  point  taken  against  the 
amendment  of  the  Premier  of  Victoria  was 
that  a  state  might  do  a  great  deal  of 
damage  by  giving  a  bonus  before  the 
Federal  Parliament  could  interfere.  I 
suggest  that  the  states  should  be  allowed 
to  give  bounties  when  they  have  the  con- 
sent of  the  Inter-State  Commission.  There 


is  already  in  the  Constitution  a  provision 
allowing  the  states  to  give  bounties  for  the 
discovery  of  metals,  &c.  That  provision  was 
introduced  during  the  Adelaide  session  on 
my  motion,  and  I  think  that  there  is  no 
intention  to  strike  it  out.  If  an  exception 
can  be  made  with  regard  to  one  class  of 
products,  it  is  quite  possible  that  there 
may  be  other  products  to  which  it  will 
also  be  applicable.  I  would  suggest  that 
to  the  words — 

This  section  shall  not  apply  to  bounties  or 
aids  to  mining  for  gold,  silver,  or  other  metals, 

the  following  words  be  added  : — 

or  to  bounties  or  aids  to  any  industry,  with 
the  consent  of  the  Inter-State  Commission. 

Mr.  Glynn. — Surely  we  are  not  going 
to  make  the  members  of  the  Inter-State 
Commission  legislators. 

Mr.  HIGGINS.— If  we  in  Victoria  had 
had  to  wait  for  the  consent  of  the  Federal 
Parliament  before  we  could  try  the  experi- 
ment of  butter  bonuses  we  should  never 
•have  had  such  bonuses.  There  are  two 
classes  of  cases  in  which  a  bounty  can  be 
well  applied  without  infringing  the  federal 
principle.  To  one  class  belong  indus- 
tries to  which  only  one  colony  in  Australia 
has  a  suitable  climate  or  soil.  The  second 
class  includes  industries  which  might  be 
developed  in  more  than  one  state,  but  in 
regard  to  wdiich  only  one  state  desires 
to  experiment.  I  do  not  see  why  a  state 
should  not  be  allowed  to  experiment,  pro- 
vided that,  so  soon  as  any  other  state  de- 
sired to  develop  the  industry  experimented 
upon,  the  question  of  bonuses  should  be 
remitted  to  the  Federal  Parliament.  I  was 
very  much  amused  by  the  attitude  taken 
up  by  the  Premier  of  New  South  Wales  in 
regard  to  this  matter.  I  understood  his 
great  argument  with  regard  to  the  rivers 
to  be  that  the  land  policy  belonged  tc  the 
state,  and  that  the  conservation  of  water 
was  part  of  the  land  policy — ergo,  the  whole 
question  of  rivers  should  belong  to  the  state. 
I  ask  whether  the  development  of  particu- 
lar industries  on  the  land  is  not  a  part 
of  the  land  policy  ?      Why  should  not  the 
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state  be  allowed  to  dictate  its  own  land 
policy  throughout,  provided  always  there 
is  sufficient  precaution  taken  to  prevent 
the  infringement  of  free-trade  and  com- 
merce between  the  states  1  I  would  remind 
honorable  members  that  clause  96  pro- 
vides that — 

The  Parliament  may  make  laws  constituting 
an  Inter-State  Commission  to  execute  and 
maintain  upon  railways  within  the  Common- 
wealth, and  upon  rivers  flowing  through,  in,  or 
between  two  or  more  states,  the  provisions  of 
this  Constitution  relating  to  trade  and  com- 
merce. 

Upon  the  same  principle  an  Inter- State 
Commission  could  execute  and  maintain 
upon  the  lands  the  provisions  of  this  Con- 
stitution as  to  trade  and  commerce.  The 
Convention  has  heard  about  half-a-dozen 
Victorians  speaking  on  this  matter,  and  I 
can  assure  honorable  members  that  those 
Victorian  representatives  speak  with  due 
regard  to  a  very  big  vote.  We  have  two 
classes  in  Victoria  opposed  to  the  federal 
scheme.  The  biggest  will  be  with  regard 
to  the  Constitution,  but  there  is  a  very 
large  class  who  will  be  opposed  to  federa- 
tion on  the  ground  that  Victoria  is  a 
colony  of  special  industries,  a  colony  where 
there  is  a  smaller  area  than  in  most  of 
the  other  colonies,  where  there  is  a  larger 
population  per  square  mile  than  in  any  other 
colony,  and  where  there  is  more  scope  for 
attempting  to  establish  special  industries. 
I  have  watched  particularly  the  attitude 
of  our  Victorian  farmers  towards  federa- 
tion, and  I  have  carefully  considered  the 
speech  of  Mr.  McLean,  one  of  the  Victorian 
Ministers,  and  a  gentleman  who  knows 
more  about  Victorian  agriculture  and  the 
wishes  of  the  Victorian  farmers  than  any 
other  man  I  know,  and  I  feel  that  I  should 
be  grievously  lacking  in  my  duty  if  I  did 
not,  with  such  power  as  I  have,  try  to 
re-assure  the  farmers  of  Victoria  that 
their  interests  are  being  considered  in 
this  respect.  I  would  not  advocate  this 
proposal  if  I  felt  that  it  would  do  any 
injury  to  the  farmers  in  any  other 
part  of  the  Commonwealth.  I  can  assure 
[Mr.  Iliggin? 


the  Convention  that  the  Victorian  far- 
mers are  watching  this  matter  very 
closely,  and  probably  honorable  members 
have  received  a  circular  from  a  league 
which  has  been  established  to  protect 
their  interests.  It  is  true  that  we  lawyers 
cannot  do  much  in  such  a  matter,  except 
to  ascertain  and  represent  the  views  which 
the  farmers  hold.  I  think  it  was  Sancho 
Panza  who  said — "  A  fool  is  wiser  in  his 
own  house  than  a  wise  man  out  of  it." 
No  doubt  honorable  members  may  not  ex- 
pect a  lawyer  to  give  much  information 
with  regard  to  the  agricultural  industry 
and  the  wants  of  those  who  are  engaged 
in  it,  but  I  have  tried  to  study  the  re- 
quirements of  our  agriculturists,  and  to 
ascertain  their  wishes.  And  I  feel  that  we 
can  have  this  provision  in  the  Constitu- 
tion, giving  a  reasonable  power  to  the 
states,  with  due  safeguards,  and  that  by 
means  of  it  we  will  reassure  a  large  body 
of  the  farmers. 

Mr.  Henry. — Show  us  how  Victoria 
could  grant  a  bonus  on  any  agricultural 
product  without  injury  to  the  agri- 
culturists of  the  other  colonies. 

Mr.  HIGGINS.— Well,  assume  that  Vic- 
toria wished  to  try  an  experiment  with 
scent  plants,  or  oil  plants,  or  even  with 
sugar  beet-root.  Of  course,  a  bounty  on 
sugar  beet-root  in  Victoria  might  interfere 
with  the  cane-sugar  growers  of  other  colo- 
nies, so  I  will  put  that  away.  But  assuming 
that  Victoria  wants  to  try  an  experiment 
with  scent  plants  or  oil  plants,  and  the 
other  colonies  say — "  Oh,  those  are  small 
industries ;  we  do  not  want  them  :  we 
have  our  bullocks  and  our  wool ; "  well, 
seeing  that  no  other  colony  was  producing 
scent  plants  or  oil  plants,  and  Victoria 
was  willing  to  go  to  the  cost  of  making 
the  experiments,  what  interest  would 
the  other  colonies  have  in  stopping  that 
project?  Of  course,  as  soon  as  those 
industries  were  introduced  into  other 
colonies,  I  admit  that  Victoria  should 
stop  the  grant  of  bounties  to  the  people 
engaged  in  those  industries  within  her 
own  borders. 
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Mr.  Henry. — Would  it  not  be  possible 
for  Victoria  to  obtain  the  consent  of  the 
Federal  Parliament? 

Mr.  HIGGINS.— I  think  it  would  take 
too  long  a  time  to  get  the  consent  of  the 
Federal  Parliament.  The  alternative  way 
in  which  I  put  it  is  this  :  I  should  prefer 
that  any  state  should  have  power  to  grant 
a  bounty  with  the  consent  of  the  Federal 
Parliament,  rather  than  not  at  all ;  but, 
inasmuch  as  that  is  too  cumbrous  a  pro- 
cess, I  suggest,  as  an  alternative,  that  the 
state  should  have  power  to  grant  boun- 
ties with  the  consent  of  the  Inter-State 
Commission,  which  is  supposed  to  see  to 
the  carrying  out  of  the  provisions  of  this 
Bill  with  regard  to  trade  and  commerce. 

Mr.  Dobson. — It  is  too  large  and  too 
important  a  power  to  leave  to  the  Inter- 
State  Commission. 

Mr.  HIGGINS.— Then  it  should  be 
"  with  the  consent  of  the  Federal  Parlia- 
ment." But,  with  all  respect  to  the  honor- 
able member,  if  the  Inter-State  Commission 
is  to  see  that  the  provisions  as  to  trade  and 
com  merce — establ  ish  i  ng  absol  ute  free-trad  e 
and  absolute  free  commercial  intercourse 
between  the  different  states — are  carried 
out  upon  the  railways  and  upon  the  rivers, 
I  do  not  see  why  they  should  not  be  in- 
trusted with  this  matter  as  to  bounties  for 
special  agricultural  and  other  products. 

Mr.  Dobson. — The  one  is  a  technical 
matter  relating  to  rates  and  such  things, 
and  the  other  is  a  broad  question  of 
policy. 

Mr.  HIGGINS. — Is  not  the  question  of 
railways  and  free-trade  and  commerce  by 
means  of  railway  rates  a  broad  question  of 
policy?  I  confess  I  cannot  see  the  dis- 
tinction which  the  honorable  member  seeks 
to  draw.  I  think  that  if  you  trust  the 
Inter-State  Commission  with  those  large 
things  that  are  intrusted  to  them  by 
clause  96,  we  should  trust  them  in  this 
matter,  too  ;  but  rather  than  have  no  pro- 
vision in  the  Bill  for  this  purpose  I  should 
prefer  to  see  it  in,  setting  forth  that  "  the 
state  may,  with  the  consent  of  the  Federal 
Parliament,"  grant  these  bounties,  onlv  I 


feel  that  that  is  rather  a  cumbrous  course 
of  procedure.  However,  I  make  this  sug- 
gestion to  my  right  honorable  friend  for 
his  consideration. 

Mr.  DOUGLAS  (Tasmania).— We  will 
assume,  in  this  case,  that  the  state 
Parliament  has  power  to  grant  these 
bounties.  In  Victoria,  whose  represen- 
tatives are  going  in  for  these  bounties, 
there  are  some  half-dozen  bounties,  not  one 
only,  already  established.  Now,  if  the 
state  Parliament  has  the  power  to  grant 
these  bounties,  and  the  Federal  Parlia- 
ment objects  to  such  things,  look  what 
a  state  of  affairs  will  be  brought  about 
when  you  have  the  Federal  Parliament 
fighting  in  one  direction,  and  the  local 
Parliament  fighting  in  another  direction. 
What  is  the  object  of  this  proposal  1  Will 
not  its  adoption  interfere  with  free-trade 
and  commerce  between  the  several  states? 
The  honorable  member  who  has  justspoken 
tries  to  apologize  for  the  position  he  has 
taken  up  by  saying — "  Oh,  if  this  power 
of  granting  bounties  is  given  to  the  local 
Parliaments,  I  want  to  put  some  sort  of 
restriction  upon  its  exercise,"  and  we  are 
to  get  into  all  sorts  of  difficulties  because 
some  class  or  other  wants  to  get  a  bounty 
on  a  particular  product.  We  ought  to  leave 
this  matter  in  the  hands  of  the  Federal 
Parliament.  It  is  one  of  those  things  that 
ought,  it  appears  to  me,  to  be  left  in  the 
hands  of  the  Federal  Parliament.  Vic- 
toria, on  account  of  its  peculiar  position  in 
regard  to  certain  industries  which  have 
been  established  by  giving  bounties  in  one 
direction  and  another,  thinks  that  the 
Federal  Parliament  would  not  go  in  for 
granting  bounties  of  so  universal  a  charac- 
ter, but,  of  course,  it  would,  if  in  the 
wisdom  of  the  Federal  Parliament  it  was 
deemed  desirable  to  do  so.  Why  not  trust 
the  Federal  Parliament  in  this  matter  as 
in  others  ?  Why  be  suspicious  of  the 
Federal  Parliament?  One  moment  hon- 
orable members  talk  about  nationality,  and 
the  next  moment  some  of  them  say  the 
state  must  have  the  power  to  give  a  bounty 
to  a  man  who  makes  a  pair  of  shoes,  or 
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something  of  that  sort.     What  next  will 
they  want  to  do  1     These  bounties  may  be 
of  a  trifling  nature  at   first,  and  yet   the 
whole  of  Australia  may  be  overridden  by 
a  lot  of   bounties,  without  our  know  in  o- 
how  this  policy  is  going  to  affect  our  trade 
and  commerce  in  the  future.  If  the  matter 
is  left  to  the  Federal  Parliament,  it  will  be 
argued  out  on  broad  lines  of  principle  and 
policy.     No  doubt  a  particular  industry 
may  get  advantage  for  a  time  from  the 
grant  of  a  bounty,   but  this  is  surely  a 
matter  which  should  be  left  in  the  hands 
of  the  Federal  Parliament.     The  question 
was   thrashed  out  in  Sydney  as   well    as 
in  Adelaide,  and  it  ought  to  have   been 
considered  as  settled,  but  now  it  is  brought 
up  again,  and  the  honorable  member  who 
has  last  spoken  wants  the  Inter-State  Com- 
mission to  arrange  these  things.      Why, 
sir,  if  we  assent  to  such  an  arrangement, 
we  shall  be  virtually  revoking  one  of  the 
main  principles  of  this  Bill.    We  must  leave 
the  matter  as  it  is,  and  let  the  Federal 
Parliament  deal  with  it.     After  all,  every- 
thing   must   be   referred   to  the   Federal 
Parliament,    and    we   cannot    revoke    the 
authority    of    that    body.      It    would   be 
highly     inadvisable     to     insert     in    this 
Constitution    a     provision    which    would 
bring     the    state    Parliaments    and    the 
Federal    Parliament    into    conflict.       The 
Federal   Parliament    must    be    the    final 
authority  to  settle  a  matter  of  this  kind. 
The  honorable  member  quoted  from  Don 
Cuixote,   who  went    tilting  at  windmills, 
but  he  is  just  trying  to  get  us  in  the  posi- 
tion of  Don  Quixote,  as  we  shall  be  if  we 
accede  to  his  request  that  we  should  sup- 
port this  proposal,  because  it  is  a  quixotic 
proposal  altogether,  and  it  is  to  be  hoped 
that  the  Convention  will  not  agree  to  it. 

The  amendment  to  omit  the  words — 
"and  to  grant  bounties  upon  the  produc- 
tion or  export  of  goods  "  was  negatived. 

The  CHAIRMAN.— It  is  now  proposed, 

by  the  Right  Hon.  Sir  George  Turner,  to 

add  the  following  words  to  the  paragraph: — 

Provided  that  any  state  may  grant  bounties 

for  the  promotion  of  agricultural,  horticultural, 

[Mr.  Douglas. 


viticultural,  or  dairying  industries,  subject  to 
the  same  being  at  any  time  annulled  by  the 
Parliament. 

Sir  GEORGE  TURNER  (Victoria).— I 
understand  that  several  honorable  mem- 
bers think  that  my  proposal  is  rather  too 
wide.  The  proposal  of  my  honorable  friend 
(Mr.  Higgins)  is  rather  more  restricted, 
and  he  will  move  it  as  an  amendment  to 
the  last  paragraph.  With  the  permission 
of  the  committee,  I  will  withdraw  my 
amendment. 

The  amendment  of  Sir  George  Turner 
was  withdrawn. 

Paragraph  (1)  was  agreed  to. 

Paragraph  (2).— But  this  exclusive  power  shall 
not  come  into  force  until  uniform  duties  of 
customs  have  been  imposed  by  the  Parliament, 

Mr.  BARTON*  (New  South  Wales).— I 
wish  the  committee  to  omit  this  paragraph, 
as  it  is  already  provided  for  now  by  the 
words  which  have  been  inserted  at  the 
beginning- of  the  clause. 

Mr.  DEAKIN  (Victoria).— The  South 
Australian  Assembly  suggests  an  amend- 
ment here. 

The  CHAIRMAN.— It  is  only  to  insert 
"and  excise." 

Mr.  DEAKIN.— Yes,  but  it  carries 
with  it  an  important  consideration,  which 
I  urged  in  Adelaide,  and  which  I  wish  again 
to  urge  on  the  consideration  of  the  Conven- 
tion. Honorable  members  will  recollect 
that  by  clause  55,  sub-section  (3),  we  have 
distinguished  between  laws  imposing 
duties  of  customs  and  laws  imposing- 
duties  of  excise,  and  I  venture  again  to 
urge  upon  the  Convention  the  wisdom,  if 
not  the  necessity,  of  our  linking  together 
in  one  measure  laws  imposing  duties  of 
customs  and  laws  imposing  duties  of 
excise.  In  connexion  with  many  articles 
embraced,  even  in  our  local  Tariff,  and 
certain  to  be  embraced  in  the  Federal 
Tariff,  such  as  spirits,  a  duty  on  the  im- 
ported article  has  always  been  accompanied 
by  a  duty  of  excise  on  the  -article  of  local 
manufacture ;  that  is  necessary  to  pre- 
serve a  proportion  between  these  duties. 
Suppose  a  law  imposing  duties  of  customs 
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to  levy,  as  it  invariably  docs,  a  heavy  duty 
on  spirits  and  wines,  then  every  advocate  of 
ultra-protection  would  have  an  additional 
argument  for  obstructing  in  every  way, 
and  if  possible  defeating,  the  measure  for 
imposing  duties  of  excise.  But  unless  the 
duties  of  excise  were  passed  the  very 
heavy  duties  placed  on  spirits  would 
operate  as  an  enormous  protective  duty, 
far  greater  than  any  reasonable  protec- 
tion which  ought  to  be  extended  to  that 
industry.  I  take  that  as  the  most  glaring 
instance,  but  other  instances  exist.  There 
are  other  alcoholic  liquors  besides  spirits. 
The  duty  on  imported  beer  is  always 
balanced  by  an  excise  duty  on  beer  which 
is  the  produce  of  the  colony.  Under 
these  circumstances,  it  appears  to  me 
highly  desirable  that  the  Federal  Govern- 
ment should  pursue  the  practice  which 
has  always  been  pursued  in  the  colonies — 
of  placing  the  duties  of  excise  and  duties 
of  customs  in  the  same  measure.  It  has 
been  the  uniform  practice  in  Victoria. 

Sir  John  Forrest. — We  have  passed 
that,  you  know. 

Mr.  Barton. — What  I  am  proposing 
to  do  is  to  leave  out  this  paragraph,  which 
has  already  been  provided  for  by  a  pre- 
vious amendment,  and,  after  it  has  been 
dealt  with,  to  consider  the  suggestion  to 
insert  the  words  "  and  excise  "  lower  down. 
That  will  really  be  the  place  for  the 
proposal  of  my  honorable  and  learned 
friend  to  be  made. 

Mr.  DEAKIN.— As  I  have  nearly 
finished  what  I  had  to  say,  let  me  add 
a  sentence  or  two,  in  order  to  avoid  repe- 
tition. While  I  have  endeavoured  to 
weigh  in  the  interim  the  arguments  of 
those  who  urged  that  duties  of  excise  should 
be  dealt  with  in  a  separate  Bill,  I  have 
been  unable  to  see  any  advantage  in  that 
plan.  The  one  argument  which  ap- 
peared to  have  most  force  was  that  it  en- 
larged the  veto  of  the  Senate,  since  if  the 
duties  of  customs  and  the  duties  of  excise 
were  placed  in  separate  measures,  the  Sen- 
ate would  have  two  vetos  instead  of  one. 
But,  inasmuch  as  the  duties  of  excise  on 


certain  articles  are  inextricably  intertwined 
with  the  duties  of  customs,  it  appears  to 
me  that  this  very  small  gain  to  the  Senate 
carries  with  it  a  very  much  greater  detri- 
ment to  the  public  interests,  and  that  in 
the  interests  of  the  whole  Commonwealth 
it  is  highly  desirable  that  whenever  a  duty 
of  excise  is  to  be  imposed  on  any  article 
which  is  the  subject  of  a  duty  of  customs 
they  should  both  be  dealt  with  in  the 
same  measure,  so  that  the  measure  should 
be  accepted  or  rejected  as  a  whole. 

Mr.  BARTON  (New  South  Wales).— I 
take  it  that  when  wre  give  a  power  to  the 
Parliament  of  the  Commonwealth  to  make 
laws,  we  should  generally  trust  them  suf- 
ficiently to  assume  that  they  will  exercise 
that  power  reasonably,  and  therefore  we 
may  perhaps  assume  that  when  they  im- 
pose a  customs  duty  on  spirits,  they  will 
also  impose  an  excise  duty  on  spirits ;  but 
they  should  not  be  tied  hand  and  foot  by 
any  provision  such  as  is  suggested. 

Mr.  Deakin. — I  do  not  desire  to  make 
it  an  absolute  requirement.  I  should  be 
satisfied  if  it  were  put  as  an  alternative. 
Give  them  power  to  deal  with  them,  either 
in  one  Bill  or  in  separate  Bills. 

Mr.  BARTON. — They  have  power  in 
the  Constitution  to  impose  such  duties  of 
excise  as  they  can  get  Parliament  to 
assent  to. 

Mr.  Deakin. — But  not  in  the  same  Bill 
as  duties  of  customs. 

Mr.  BARTON.— But  they  are  not  forced 
to  propose  them  in  the  same  Bill  as  duties 
of  customs;  they  can  do  it  in  separate 
Bills.     In  the  Money  Bills  clause  we  say — 

Laws  imposing  taxation,  except  laws  imposing 
duties  of  customs  on  imports  or  of  excise,  shall 
deal  with  one  subject  of  taxation  only  ;  but 
laws  imposing  duties  of  customs  shall  deal  with 
duties  of  customs  only,  and  laws  imposing 
duties  of  excise  shall  deal  with  duties  of  excise 
only. 

Mr.  Deakin. — That  is  absolute. 

Mr.  BARTON.— While  the  Parliament 
has  not  the  power  to  put  customs  duties 
and  excise  duties  in  the  same  Bill,  what  it 
has  power  to  do  is  to  pass  Bills  for  these 
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two  purposes  in  the  same  session,  and  by 
way  of  consecutive  Bills  ;  so  that,  if  it  is 
part  of  the  policy  of  the  Government, 
and  they  have  a  majority,  they  can  carry 
out  that  policy  by  passing  two  Bills  in- 
stead of  one  Bill.  What  I  had  thought 
for  a  moment  was  suggested  by  my 
learned  friend  was  something  which  has 
been  suggested  by  a  commission  ap- 
pointed by  the  Government  of  Victoria. 
Their  suggestion  was  that  the  Federal 
Parliament  should  be  practically  forced 
to  impose  duties  of  customs  at  the  same 
time  as  it  imposed  duties  of  excise, 
not  necessarily  in  the  same  Bill,  but  at 
the  same  time.  They  suggested,  as  is 
suggested  in  South  Australia,  that  the 
words  "and  excise"  should  be  added 
wherever  the  power  to  impose  duties  of  cus- 
toms is  given.  I  take  it  that  this  Conven- 
tion would  think  twice  before  assenting 
to  any  such  proposal,  because  we  must 
leave  the  Federal  Parliament  a  free  hand 
to  determine  Avhat  shall  be  its  duties,  to 
determine  whether  it  will  impose  duties  of 
customs  in  the  first  instance,  and,  if  so, 
what  those  duties  shall  be.  But  if  we  are 
fco  put  into  the  Bill  the  words  "  and  excise  " 
wherever  a  reference  is  made  to  the  im- 
position of  uniform  duties  of  customs, 
that  is  practically  forcing  the  hands  of  the 
Federal  Parliament  to  deal  with  taxation 
in  a  particular  way,  and  that  I  suggest  to 
the  committee  iswhatw^e  should  never  do. 

Mr.  Deakin. — I  leave  them  quite  free. 

Mr.  BARTON.— I  thought  for  a  moment 
that  the  suggestion  of  my  learned  friend 
went  to  that  length,  but  I  see  now  that 
it  does  not. 

Mr.  Deakin. — I  only  want  to  give  them 
the  alternative. 

Mr.  BARTON.— I  think  the  time  to 
adjourn  has  arrived.  I  will  ask  honorable 
members  to  vote  for  the  excision  of  this 
paragraph,  which  is  now  no  longer  wanted, 
and  we  can  deal  with  the  other  matter 
to-morrow. 

The  paragraph  was  struck  out. 

Progress  Avas  then  reported. 

The  Convention  adjourned  at  five  o'clock. 
[Mr.  Barton. 


TUESDAY,  15th    FEBRUARY,  1898. 


Evening  Sittings— Leave  of  Absence  to  Mr.   Brunker- 
Commonwealth  of  Australia  Bill.— Bounties. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

EVENING  SITTINGS. 

Mr.  HOLDER  (South  Australia).— I 
wish  to  point  out  to  the  leader  of  the 
Convention  that  it  is  probable  that  some 
honorable  members  will  have  to  return  to 
their  homes  very  shortly.  It  is  extremely 
important  that  we  should  have  a  full 
attendance  at  the  final  stage  of  this  Con- 
vention, and  I  would  ask  our  leader 
whether  it  would  not  be  advisable  to 
arrange  for  two  late  sittings  this  week  ? 

Sir  GEORGE  TURNER  (Victoria).— 
My  colleagues  and  myself  feel  as  auxious 
as  any  one  to  get  the  business  of  the  Con- 
vention completed,  because  we  are  getting 
into  arrear  with  our  own  work.  I  am 
afraid,  however,  that  if  we  sit  at  night, 
after  having  been  sitting  here  for  many 
hours  during  the  day,  we  shall  not  facili- 
tate business.  I  would  make  this  sugges- 
tion, which  I  think  would  give  us  just  as 
much  extra  time  as  we  should  get  by  night 
sittings,  that  instead  of  rising  at  five 
o'clock  we  should  sit  on  till  six  o'clock,  and 
also  sit  on  Saturdays. 

Dr.  Cockburn. — Put  a  time  limit  on 
speeches. 

Sir  GEORGE  TURNER.— I  should  not 
object  to  that. 

Mr.  DOBSON  (Tasmania).  —  I  desire 
to  confirm  what  the  Hon.  Mr.  Holder 
has  said.  Many  of  us  are  anxious  to  get 
away  to  our  homes,  and  what  I  fear  is 
that  the  Convention  may  be  wound  up 
with  eight  or  ten  members  absent.  I  am 
sure  that  our  leader  is  as  anxious  as  any- 
body to  get  on  with  the  work.  The  Draft- 
ing Commit  tee  have  had  a  great  many  hours 
of  serious  labours  which  most  of  us  have 
not  taken  part  in  and  know  nothing  about, 
but  if  our  leader  could  see  his  way  to  com- 
mence night  sittings  almost  at  once,  say 
to  have  one  night  sitting  this  week,  if  not 
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two,  and  two  next  week,  there  would  be  a 
probability  of  members  being  present  when 
the  Convention  reaches  its  final  stage.  No 
one  can  say  what  simple  clause  may  detain 
— I  will  not  say  delay — us.  No  one  can 
say  how  long  the  debate  on  the  question 
of  dead-locks  may  last,  and  when  a  deci- 
sion is  come  to  it  may  not  be  a  final  one. 
Some  conservative  or  democratic  mem- 
ber who  does  not  like  the  clause  may 
spring  a  new  proposal  upon  us.  I  do 
not  see  any  probability  of  the  Convention 
concluding  its  business  in  less  than  three 
weeks  without  night  sittings.  The  sug- 
gestion of  Sir  George  Turner  is  worthy  of 
consideration,  but  I  think  we  ought  to  sit 
at  night. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  desire  to  say  a  few  words  in 
urging  on  honorable  members  the  neces- 
sity of  bringing  our  labours  to  a  speedy 
termination.  If  honorable  members  were 
to  speak  at  less  length,  much  more  rapid 
progress  would  be  made.  We  are  not 
commencing  our  work.  Nearly  every 
question  that  comes  before  us  has  pre- 
viously been  thrashed  out  both  in  Ade- 
laide and  Sydney,  and  there  is  no  necessity 
now  for  long  laboured  speeches.  We  want 
to  hear  what  an  honorable  member  has  to 
say  in  as  few  words  as  possible,  and  not 
to  listen  for  an  hour  to  a  repetition  of 
arguments  that  have  already  been  used 
and  with  which  we  are  familiar.  If  hon- 
orable members  will  make  up  their  minds 
to  speak  shortly,  and  to  the  point,  we 
shall  get  on  much  more  quickly.  During 
the  last  few  days  very  little  progress  has 
been  made,  and  yesterday  was  one  of  the 
most  tiresome  days  we  have  had.  A 
number  of  long  speeches  were  delivered, 
with  really  very  little  result,  and  this  inter- 
minable talk  must  make  every  one  weary  of 
the  work  we  are  engaged  upon.  I  do  hope 
that  honorable  members  will  assist  in  try- 
ing to  have  the  Convention  concluded  with 
a  full  complement  of  members  present. 
I  will  remain  as  long  as  I  can.  I  am  very 
anxious  to  be  here  throughout  the  whole 
of  the  sitting,  but  my  presence  is  required 


in  my  own  colony,  and  I  do  not  think  it 
will  be  possible  for  me  to  remain  longer 
than  the  end  of  this  month. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— I  would  urge  on  the  leader  of  the 
Convention  and  on  honorable  members 
generally  the  desirability  of  having  some 
night  sittings.  I  felt  from  the  commence- 
ment that  we  should  endeavour  to  get 
on  with  our  work  with  assiduity,  but  I 
did  not  think,  although  I  spoke  about 
it  privately,  that  it  would  be  right  or 
proper  to  sit  at  night  when  the  Finance 
Committee  had  such  important  work  to  do. 
All  the  committees  have  now  concluded 
their  labours,  with  the  exception  of  the 
Drafting  Committee,  whose  work  goes  on 
for  ever.  I  think  we  may  now  appeal  to 
them  whether  they  cannot  agree  to  our 
having  one  or  two  sittings  at  night  each 
week.  We  have  already  been  informed 
by  the  Hon.  Mr.  Barton  that  the  Draft- 
ing Committee  have  got  their  work  up 
to  date,  and,  therefore,  the  strain  which 
would  have  been  placed  on  them,  had  we 
commenced  with  night  sittings,  no  longer 
exists.  Like  my  right  honorable  friend 
(Sir  John  Forrest)  I  do  not  make  long 
speeches,  and  I  think  I  have  said  all  that 
is  necessary  from  my  point  of  view  to 
urge  on  the  Convention  the  desirability  of 
bringing  our  labours  to  a  speedy  termina- 
tion. 

Mr.  BARTON  (New  South  Wales).— I 
have  the  fullest  sympathy  with  those  hon- 
orable members  who  wish  to  see  the  labours 
of  the  Convention  brought  to  a  close  as 
speedily  as  is  reasonable.  At  the  same 
time,  I  have  a  strong  conviction  that  we 
may  be  doing  a  great  deal  of  harm  to  the 
movement  we  are  professing  to  support  if 
we  gave  the  slightest  indication  that  we  are 
completing  our  work  with  a  rush.  Every 
honorable  member  knows  to  what  adverse 
comment  the  Adelaide  session  of  the  Con- 
vention was  exposed,  owing  to  the  fact 
that  the  sittings  of  the  Convention  were 
hastened  at  the  end.  There  had  to  be 
some  haste,  that  is  to  say,  we  had  to  sit  a 
good  deal  at  night,  in  order  that  certain 
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honorable  members  might  be  enabled  to 
get  away  in  time  to  attend  the  Jubilee 
celebrations  in  England.  When  arrange- 
ments were  made  for  the  present  session 
of  the  Convention  it  was  supposed  that 
the  time  available  would  be  ample,  and 
there  were  a  number  of  us  who  looked 
forward  to  the  probability  of  the  sittings 
lasting  for  two  months.  I  did,  myself,  for 
one. 

Mr.  Howe. — The  solution  lies  in 
shorter  speeches. 

Mr.  BARTON.— It  may  ;  but  I  am  not 
sure  that  the  popular  favour  with  which 
the  federation  movement  is  regarded  will 
be  increased  if  you  take  the  extreme  step 
of  imposing  a  time  limit  on  speeches. 
That  is  a  step  that  would  be  calculated  to 
have  the  most  harmful  results. 

Sir  John  Forrest. — The  newspapers 
do  not  report  the  speeches. 

Mr.  BARTON. — They  do  report  them, 
and  they  would  certainly  take  care  to 
report  the  fact  that  there  was  a  time 
limit.  I  am  afraid  that  every  evil  that 
arises  out  of  what  is  called  rushing  the 
sittings  would  arise  out  of  a  time  limit  on 
speeches.  On  the  other  hand,  I  do  not 
wish  to  sit  on  Saturdays,  because  not  only 
would  the  same  impression  be  created,  but 
the  work  would  be  absolutely  too  fatigu- 
ing. I  am  going  to  ask  the  Convention 
to  allow  me  to  absent  myself  during  the 
greater  part  of  this  morning,  because  I 
am  too  fatigued  for  the  work,  which  will 
be  undertaken  by  one  of  my  colleagues. 
The  Hon.  Mr.  Dobson  has  anticipated 
what  I  intended  to  say.  What  we  might 
reasonably  do  is  this  :  We  might  hold  a 
night  sitting  this  week,  and  two  night  sit- 
tings next  week.  If  the  progress  of  matters 
is  so  slow  as  to  indicate  the  necessity 
for  three  night  sittings,  I  shall  con- 
sent to  it.  Matters  have  improved 
considerably,  and  I  think  we  shall  make 
sufficient  progress  this  week  to  remove 
the  fear  of  more  than  two  night  sittings 
next  week.  Some  members  of  the  Con- 
vention are  not  as  robust  as  others.  I 
cannot  say  that  of  myself.  I  am  as 
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strong  as  most  men,  but  there  are  some 
honorable  members  who  would  suffer  con- 
siderably if  they  had  to  work  for  seven 
hours  in  the  day  and  for  three  hours  at 
night.  I  shall  ask  honorable  members  to 
adhere  to  the  sitting  from  half-past  ten 
to  five  o'clock.  I  think  an  hour's  cessa- 
tion before  the  evening's  meal  is  little 
enough.  Then  I  shall  ask  them  to 
re-assemble  at  about  half-past  seven 
o'clock,  and  to  sit  for  about  three 
hours.  If  we  are  in  the  middle  of  anything 
important  we  may  continue  sitting  for  a 
little  longer.  By  doing  that  I  think  we 
shall  sufficiently  expedite  the  work. 

Mr.  Peacock. — On  which  nights  will 
we  sit  *? 

Mr.  BARTON.— For  this  week  I  should 
say  Thursday.  I  think  that  would  be  a 
convenient  night.  I  would  propose  to  sit 
next  week  only  on  Tuesday  and  Thursday 
nights,  unless  there  was  abundant  evi- 
dence of  the  necessity  of  sitting  also  on 
Monday,  Wednesday,  and  Friday  nights. 

LEAVE  OF  ABSENCE. 

Sir  GEORGE  TURNER  moved— 

That  one  week's  leave  of  absence  be  granted 
to  the  Hon.  Mr.  Brunker,  on  account  of  illness. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the 
further  consideration  of  the  Common- 
wealth of  Australia  Bill. 

Discussion  (adjourned  from  the  pre- 
vious day)  was  resumed  on  clause  84. 

Paragraph  (3). — Upon  the  imposition  of  uni- 
form duties  of  customs  all  lawTs  of  the  several 
states  imposing  duties  of  customs  or  duties  of 
excise,  and  all  such  laws  offering  bounties  upon 
the  production  or  export  of  goods,  shall  cease 
to  have  effect. 

Amendment  suggested  by  the  House  of 
Assembly  of  South  Australia — 

To  insert  after  "  customs "  (line  2)  the 
words  ctand  excise." 
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Mr.  BARTON  (New  South  Wales).— I 
have  a  new  paragraph  to  propose,  but  I 
think  it  will  come  after  paragraph  (3). 
I  wish  to  move  the  omission  from  this 
paragraph  of  the  word  "duties"  before  the 
words  "  of  excise." 

Mr.  DEAKIN  (Victoria). — I  understood 
that  the  leader  of  the  Convention  was  to 
consider,  between  the  sitting  last  night 
and  this  morning,  the  question  that  was 
raised  with  reference  to  the  exclusion, 
under  clause  55,  sub-section  (3),  of  duties 
of  excise  from  the  same  measure  containing 
duties  of  customs.  If  the  Convention,  for 
some  reason  not  apparent  to  me,  desire 
to  retain  the  distinction  between  Bills 
dealing  with  duties  of  customs  and  duties  of 
excise,  I  would,  at  all  events,  suggest  that 
articles  which  are  subject  to  both  duties  of 
customs  and  duties  of  excise  ought  to  be 
dealt  with  in  a  single  measure.  The  whole 
policy  of  a  Government  with  regard  to 
those  particular  articles  may  turn  on  the 
combination  in  certain  proportions  of  the 
duties  of  customs  and  the  duties  of  excise. 

Mr.  McMillan. — Does  the  amendment 
make  it  necessary  for  them  to  be  in  one 
measure  ? 

Mr.  DEAKIN. — A  prior  clause  prevents 
them  from  being  in  one  measure,  and  I 
intend  to  ask  for  the  recommittal  of  that 
clause  with  a  view  to  its  amendment  in 
the  direction  I  desire.  The  amendment 
suggested  by  the  Legislative  Assembly  of 
South  Australia  raises  the  question,  and 
it  seems  to  me  that  it  might  fittingly  be 
dealt  with  at  this  stage.  To  my  mind, 
articles  that  are  to  be  subject  both  to 
duties  of  customs  and  duties  of  excise 
should  be  dealt  with  in  one  measure,  which 
measure  must  either  be  accepted  or  re- 
jected. It  should  not  be  possible  to 
defeat  the  whole  policy  of  a  Govern- 
ment by  agreeing  to,  say,  its  duties 
of  customs,  and  rejecting  its  duties 
of  excise.  The  fiscal  policy  of  a 
Government  is  established  by  the  differ- 
ence, if  any,  between  the  duties  of  cus- 
toms and  the  duties  of  excise  on  certain 
articles,  and  it  appears  to  me,  from  every 


point  of  view,  desirable  that  these  duties 
should  be  capable  of  being  dealt  with  in 
one  measure. 

Mr.  Barton. — What  does  my  honorable 
friend  suggest  1 

Mr.  DEAKIN.— The  South  Australian 
amendment  appears  to  imply  the  capacity 
for  dealing  with  both  classes  of  duties  in 
one  measure. 

Mr.  Barton. — No  ;  it  would  prevent 
the  provisions  of  this  paragraph  from 
coming  into  force  unless  both  customs 
and  excise  duties  were  introduced  in  one 
Bill. 

Mr.  DEAKIN. — That  may  appear  to 
some  honorable  members  to  be  going  too 
far,  and  I  have  indicated  how  much  less 
might  be  accepted  and  would  meet  the 
difficulty. 

Mr.  McMillan. — As  things  stand  now, 
must  both  classes  of  duties  be  dealt  with 
in  one  Bill  1 

Mr.  DEAKIN. — No,  they  cannot  be  so 
dealt  with  under  any  circumstances.  It 
is  to  that  restriction  that  I  object. 

Mr.  McMillan. — I  think  we  have  no 
right  to  dictate  to  Parliament  in  matters 
of  policy  in  regard  to  which  the  future 
may  bring  about  developments  which  we 
cannot  foresee. 

The  CHAIRMAN.— We  cannot  put  in 
anything  antagonistic  to  clause  55. 

Mr.  BARTON  (New  South  Wales).— 
The  honorable  and  learned  member  (Mr. 
Deakin)  thinks  that  clause  55  should  be 
amended,  and  I  understand  that  if  it  is 
not  amended  he  will  probably  favour  the 
suggestion  of  the  South  Australian  Assem- 
bly. The  sub-section  with  which  we  are 
dealing  says  that  as  soon  as  uniform  duties 
of  customs  have  been  imposed  all  the 
state  laws  imposing  duties  of  customs  and 
excise  and  offering  bounties  shall  cease. 
If  the  words  "  and  excise  "  were  added,  as 
suggested  by  the  Assembly  of  South  Aus- 
tralia, none  of  the  state  laws  of  customs 
and  excise  or  offering  bounties  could  be 
put  an  end  to  until  the  Federal  Parlia- 
ment passed  an  Excise  Bill  as  well  as  a 
Customs  Bill.     That  is  a  limitation  which 


942 


Commonwealth  of  [15  Feb.,  181)8.] 


Australia  Bill. 


I  do  not  suppose  any  honorable  member 
wishes  to  impose  upon  the  Federal  Parlia- 
ment. The  difficulty  arises  under  the 
provision  in  sub-section  (3)  of  clause  55 — 

But  laws  imposing  duties  of  customs  shall 
deal  with  duties  of  customs  only,  and  laws 
imposing  duties  of  excise  shall  deal  with  duties 
of  excise  only. 

This  provision  has  been  the  subject  of 
considerable  discussion,  and  the  opinion 
of  the  Convention  upon  every  occasion 
has  been  that  financial  measures  should 
be  separated  as  far  as  possible,  for  the 
purpose  of  preventing  dead-locks;  that 
the  more  Governments  are  enabled  to  mix 
up  matters  of  policy  in  a  financial  measure, 
the  more  they  are  likely  to  contribute 
to  disagreements  between  the  Houses  of 
Legislature.  I  am  inclined  to  think  that 
the  policy  of  the  Convention  is  a  sound 
one,  and  that  there  is  no  undue  restric- 
tion. In  ordinary  cases  it  may  be  an 
excellent  thing  to  allow  the  Common- 
wealth Government  a  free  hand. 

The  CHAIRMAN.— Does  the  honorable 
and  learned  member  think  that  he  is  in 
order  in  discussing  this  matter  now  1 

Mr.  BARTON. — I  was  simply  answer- 
ing the  suggestion  of  my  honorable  friend. 
While  it  may  be  a  fair  thing  to  put  as  few 
restrictions  as  possible  upon  the  policy  of 
the  Commonwealth  Government,  still  there 
is  a  limit  to  the  extent  to  which  utilization 
of  policy  might  provoke  disagreements 
between  the  Houses,  and  it  is  that  limit 
which  the  Convention  has  endeavoured  to 
impose.  I  suggest  that  we  should  negative 
the  amendment  of  South  Australia,  and 
leave  the  clause  as  it  is.  If,  when  the  time 
for  reconsideration  comes,  the  honorable 
member  (Mr.  Deakin)  wishes  to  have 
clause  55  reconsidered,  I  will  assist  him. 

Mr.  GLYNN  (South  Australia).— I 
would  like  to  explain  that  the  amendment 
suggested  by  South  Australia  was  sug- 
gested at  the  instance  of  an  honorable 
member  who  cited  the  report  presented  by 
Mr.  Wollaston  and  four  others  to  the  Vic- 
torian Government,  in  which  it  was  pointed 
out  that  the  loss  of  sugar  duties  upon  the 
[Mr.  Barton. 


establishment  of  a  uniform  Tariff  would 
be  £504,700,  Victoria  losing  £266,000, 
New  South  Wales  £145,000,  Queensland 
£700,  South  Australia  £45,000,  Western 
Australia  £10,000,  and  Tasmania  £38,000. 
They  realized  that  an  all-round  excise 
duty  of  £3  a  ton  should  be  imposed 
upon  sugar.  Otherwise,  it  was  pointed 
out,  the  £45,000  lost  by  South  Australia 
would  go  into  the  pockets  of  the  producers 
of  New  South  Wales  and  Queensland. 
But  the  net  has  been  cast  too  wide,  and 
the  hand  of  the  Federal  Parliament  is 
forced  to  impose  excise  duties  upon  many 
articles  upon  which  excise  duties  should 
not  be  imposed.  If  the  South  Australian 
Parliament  had  considered  the  matter 
more  fully,  they  would  have  seen  the  im- 
prudence of  this  arrangement.  I  think  it 
would  be  better  to  leave  the  whole  matter 
to  the  Federal  Parliament,  and  to  negative 
the  amendment. 

The  amendment  was  negatived. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  word  "duties"  (line  2)  be  omitted; 
and  that  the  word  "or"  be  substituted  for  the 
words  "  and  all  such  laws  "  (line  4). 

The  amendments  were  agreed  to. 

Sir  GEORGE  TURNER  (Victoria).— 
I  understand  that  the  leader  of  the  Con- 
vention desires  to  insert  certain  words  in 
paragraph  (3),  but  I  desire  to  obtain  an 
expression  of  opinion  with  regard  to  the 
effect  of  the  paragraph.  It  says  that 
laws  offering  bounties  upon  the  produc- 
tion or  export  of  goods  shall  cease  to 
have  effect.  These  words  seem  to  me 
very  wide  indeed.  If  a  law  under  which 
a  payment  is  made  ceases,  where  will  be 
the  power  in  the  state  or  in  the  Common- 
wealth to  continue  the  payment  of  boun- 
ties already  granted  1 

Mr.  Barton. — The  ceasing  of  the  law 
will  not  affect  any  contract  made  under 
it. 

Mr.  ISAACS  (Victoria).— I  strongly 
support  the  suggestion  of  Sir  George 
Turner.  Before  we  deal  with  the  sub- 
section now  under  consideration,  I  should 
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like  to  point  out  the  effect  of  the  saving 
provision  in  the  next  sub-section.  The 
sub-section  with  which  we  are  now  dealing 
provides  that  as  soon  as  the  uniform 
Customs  Tariff  is  enacted  all  state  laws  of 
customs  and  excise,  or  offering  bounties, 
shall  cease  to  have  effect.  That  is  to  say, 
no  one  will  have  the  right  to  pay  a 
shilling  under  those  laws.  Then  follows 
the  new  sub-section  suggested  by  the 
Finance  Committee  : — 

But  all  grants  of,  and  agreements  for,  any 
such  bounty  made  by  or  under  the  authority 
of  the  Government  of  any  state  after  the  30th 
day  of  June,  1898,  shall  be  taken  to  have  been 
of  no  effect. 

The  combined  operation  of  the  two  sub- 
sections, it  seems  to  me,  will  be  this: 
That  after  the  30th  of  June,  1898,  no 
grant  or  bounty  will  be  valid. 

Sir  Edward  Braddon. — No  grant  can 
be  made  after  that  date. 

Mr.  ISAACS. — Yes,  and  any  grant  made 
before  that  will  be  valid  only  up  to  the 
time  of  the  imposition  of  uniform  customs 
duties  by  the  Commonwealth.  After  that 
time  any  grant  made  by  a  state,  at  any 
time  and  under  any  circumstances,  will 
fall  to  the  ground.  I  think  that  that  is 
too  much. 

Mr.  McMillan. — That  is  not  intended. 

Mr.  ISAACS.— Well,  that  is  the  effect. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  Victoria — 

Omit  "  and  all  such  laws  offering  bounties 
upon  the  production  or  export  of  goods." 

The  CHAIRMAN.— In  this  case  I  will 
simply  put  to  the  committee  the  question 
of  omitting  the  words  "  offering  bounties 
upon  the  production  or  export  of  goods," 
because  the  words  "and  all  such  laws" 
have  already  been  struck  out. 

The  amendment  was  negatived. 

The  paragraph  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
Before  we  come  to  the  next  paragraph  I 
should  like  to  insert  the  following  words, 
which,  it  is  suggested  by  the  Finance 
Committee,  should  stand  as  a  separate 
paragraph.     I  therefore  beg  to  move  that 


the  following  paragraph  be  inserted  after 
paragraph  3 :  — 

But  all  grants  of,  and  agreements  for,  any 
such  bounty  made  by  or  under  the  authority  of 
the  Government  of  any  state  after  the  30th 
day  of  June,  1898,  shall  be  taken  to  have  been 
of  no  effect. 

Sir  George  Turner. — Will  that  provi- 
sion render  valid  the  bounties  which  have 
already  been  granted  1 

Mr.  BARTON.— It  strengthens  the  im- 
plication that  those  which  have  been 
granted  are  valid.  I  understand  the  point 
of  the  honorable  and  learned  member  (Mr. 
Isaacs),  but  I  think  the  law  on  the  subject 
is  this  :  While  upon  the  imposition  of 
uniform  duties  of  customs  any  law  of  any 
state  offering  a  bounty  will  cease  to  have 
effect,  any  contract  made  under  that  law 
will  still  remain  alive. 

Mr.  Isaacs. — What  is  the  necessity  for 
the  next  subsection? 

Mr.  BARTON.— The  wish  of  the  Finance 
Committee  is  to  render  void  all  grants  or 
bounties  and  agreements  for  bounties 
made  after  a  certain  date,  so  that 
after  the  federation  of  the  colonies  be- 
comes practically  certain  there  may 
not  be  a  policy  carried  into  effect 
by  any  state  which  may  conflict  with 
the  purpose  of  the  union.  We  dis- 
cussed this  matter  in  Adelaide,  and  I 
think  I  remember  quoting  a  passage  from 
Maxwell  on  Statutes  in  regard  to  it  to  the 
effect  that  anything  done  under  a  statute 
up  to  the  time  of  the  repeal  of  that  statute 
will  last  after  that  repeal,  so  long  as  it 
is  by  way  of  a  contract  conferring  vested 
interests.  I  think  most  of  my  legal 
friends  will  agree  with  me  that  the 
law  upon  the  subject  is  tolerably  clear. 
The  new  paragraph  would  invalidate  an 
agreement  for  the  granting  of  a  bounty 
made  after  the  30th  June,  1898,  but 
would  strengthen  the  implication  that 
those  made  prior  to  that  date  are  valid 
and  subsisting  contracts. 

Mr.  Isaacs. — What  is  the  effect  of  the 
law  between  30th  June,  1898,  and  the 
date  of  the  law  imposing  a  uniform 
Customs  Tariff? 
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Mr.  BARTON.— It  is  clear  that  if  this 
is  carried  all  agreements  for  the  payment 
of  bounties  would  cease  if  effected  after 
that  date. 

Mr,  Isaacs. — Suppose  that  a  bounty  is 
given  between  30th  June,  1898,  and  the 
imposition  of  uniform  customs  duties,  what 
effect  would  this  have  except  to  authorize 
payments  of  bounties  ? 

Mr.  BARTON.— I  take  it  that  there 
will  be  no  validity  left  in  any  case,  except 
with  respect  to  contracts  made  previously, 
and  if  they  are  freshly  made  after  30th 
June,  1898,  they  would  have  no  effect. 

Mr.  ISAACS.— I  do  not  think  I  made 
myself  clear  to  the  honorable  member. 
According  to  the  new  sub-section,  all  such 
customs  and  bounties  laws  are  to  be  in- 
valid, from  30th  June,  1898,  so  far  as 
they  give  power  to  make  agreements  for 
bounties.  Under  this  sub-section  it  is 
clear  that  any  agreement  to  pay  bounties 
if  made  after  the  30th  June,  1898,  will 
have  no  effect.  Therefore,  so  far  as  the 
power  to  make  grants  and  agreements 
are  concerned,  those  laws  cease  to  have 
any  effect  after  30th  June,  1898. 

Mr.  Barton. — That  seems  to  be  in- 
tended. 

Mr.  ISAACS.— Then  some  further  effect 
is  intended  to  be  given  under  the  pre- 
ceding sub-section  by  the  imposition  of 
uniform  customs  duties.  That  further 
effect,  it  seems  to  me,  must  only  be  the 
power  to  make  payments  under  them. 

Mr.  BARTON. — I  should  say  that  it  can 
be  dealt  with  by  the  Drafting  Committee. 

Mr.  McMILLAN  (New  South  Wales).— 
I  agree  that  what  the  honorable  member 
has  referred  to  is  merely  a  matter  of 
drafting.  I  think  it  is  quite  clear  that 
the  insertion  of  a  few  words  would  put 
that  matter  right ;  but  there  is  a  much 
greater  objection  to  the  paragraph  than 
the  honorable  member  has  mentioned. 
The  Premier  of  New  South  Wales  said  in 
a  general  strain  that  they  made  no  limi- 
tation whatever  to  the  contracts  that 
might  be  made  up  to  the  30th  June,  1898. 
In  other  words,  you  might  complete  a 
[Mr.  Barton. 


policy  in  a  certain  direction,  and  that 
policy  might  be  retained  for  twenty  or 
thirty  years.  That  is  to  say,  you 
might  give  the  option  of  renewal  of  a 
contract  in  a  hundred  and  one  ways, 
and  you  might  fix  that  as  the  policy  of 
the  state  for  the  future.  There  ought  to 
be  some  qualification  of  that  power.  I 
can  see  quite  clearly  that  it  is  necessary, 
in  order  to  do  justice  to  certain  colonies, 
that  this  clause  in  some  shape  should  be 
introduced.  But  I  think  there  ought  to 
be  a  limitation  in  time,  at  the  end  of 
which  the  Federal  Parliament  would  have 
the  right  to  close  all  these  contracts,  even 
if  it  were  done  under  a  system  of  compen- 
sation. I  look  with  alarm  at  this  provi- 
sion, in  view  of  possible  contingencies, 
which  may  not  occur,  and  I  have  no  doubt 
the  Ministries  in  those  colonies  which  deal 
with  bonuses  would  not  do  anything  unfair 
and  unreasonable  so  as  to  handicap  the 
Commonwealth  ;  but,  at  the  same  time,  I 
do  think  that  there  ought  to  be  some  limit 
imposed  in  this  clause  which  would  make 
an  end  to  these  contracts  at  some  time  or 
other.  I  do  not  know,  of  course,  what  the 
period  is  now  for  which  certain  contracts 
have  been  entered  into,  but  it  is  possible 
that  the  Finance  Ministers  of  the  different 
states  would  be  able  to  inform  us.  If  the 
leader  of  the  Convention  agrees  with  me 
that  there  should  be  some  definite  limit 
to  this  power  of  contracting,  so  that  the 
Federal  Parliament  could  at  last,  within  a 
reasonable  period,  come  into  its  full  rights 
with  regard  to  them,  I  would  ask  him  if 
there  could  not  be  some  words  inserted 
limiting,  upon  certain  conditions,  the 
contracts  now  in  force  ?  Probably  Sir 
George  Turner  can  tell  us  what  would  be 
a  reasonable  limit  in  view  of  existing  con- 
tracts. I  think  this  is  a  very  important 
point,  and  it  would  be  a  blemish  on  the  Bill 
if  something  of  this  kind  were  not  inserted. 
Sir  GEORGE  TURNER  (Victoria).— I 
am  afraid  that  if  we  attempt  to  insert  a 
time  limit  in  this  clause  we  shall  make  it 
practically  valueless.  We  must  not  forget 
that,  so  far,  the  Convention  appears  to  be 
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strongly  against  the  proposal  which  I  sub- 
mitted by  way  of  amendment  yesterday, 
or  any  modification  of  it.  I  will  give  Mr. 
McMillan  an  instance  of  what  might 
happen  in  Victoria  during  the  next  few 
months,  and  I  will  ask  him  how  it  would 
be  possible  to  place  a  limit  of  this  kind  in 
the  Bill,  and  yet  carry  out  what  is  fair 
and  legitimate  work  on  the  part  of  our 
Government.  We  are  anxious  to  assist 
the  wine  industry,  and  one  mode  of 
assisting  it  is  to  form  a  company  in  order 
to  establish  a  central  cellar.  That  com- 
pany can  only  be  established  on  a  sound 
basis  by  the  Government  being  prepared 
to  give  some  guarantee.  We  have  been 
asked  to  guarantee  that  the  company  will 
be  able  to  pay  4  per  cent,  annually  on  a 
certain  portion  of  its  capital  which  will 
be  obtained  in  England,  and  the  payment 
is  to  be  guaranteed  for  twenty  years.  We 
believe  that  in  giving  that  guarantee  we 
are  running  no  risk,  because  our  informa- 
tion shows  that  the  company  will  be  able 
to  pay  more  than  the  stipulated  rate  of 
interest.  But  if  it  is  said  that  the  Fede- 
ral Parliament  at  the  end  of  five  years 
may  cancel  that  bargain,  is  it  to  be  thought 
for  one  moment  that  anybody  will  take 
up  shares  or  advance  money  on  the  faith 
of  our  guarantee,  knowing  that  that 
guarantee  runs  the  risk  of  being  super- 
seded at  any  time  within  a  limited  number 
of  years  1 

Mr.  McMillan. — Even  a  term  of  twenty 
years  would  be  better  than  nothing. 

Mr.  Dobson. — Is  that  a  bounty  within 
the  meaning  of  this  clause  % 

Sir  GEORGE  TURNER.— I  do  not 
know  that  it  is.  I  am  only  showing  what 
we  are  doing.  I  doubt  very  much  whether 
it  is  a  bounty. 

Mr.  Dobson. — It  may  never  have  to  be 
paid. 

Sir  GEORGE  TURNER.— That  is  quite 
true.  Then  we  have  agreed  to  encourage 
the  sugar-beet  industry  by  advancing  a 
company  £50,000  over  a  period  of  30  or 
35  years. 

Mr.  Henry. — That  is  by  way  of  loan. 
[60] 


Sir  GEORGE  TURNER.— Yes.  The 
word  "  bounty "  is  used  because  it  has 
the  widest  possible  meaning. 

Mr.  McMillan. — Would  the  honorable 
member  be  willing  to  limit  anything  to 
be  done  between  now  and  the  30th  June? 

Sir  GEORGE  TURNER.— I  look  upon 
this  sub-section  as  a  mere  farce.  If  I 
had  my  way,  I  would  provide  that  until 
the  Federal  Parliament  comes  into  exist- 
ence the  state  Parliaments  should  be 
allowed  to  go  on  granting  bounties.  Why 
should  we  put  in  a  date  which  will  be 
probably  twelve  months  before  the  Act 
comes  into  operation  ?  I  felt  that  a  large 
majority  of  the  Finance  Committee  were 
against  me,  and  I  was  compelled  to  give 
way,  but  I  think  they  are  wrong.  I  do 
not  think  it  is  any  use  providing  for  a 
period  of  four  months.  When  you  are 
negotiating  about  bounties,  or  giving 
assistance  of  that  description,  it  is  very 
hard  to  do  anything  effective  within  four 
months.  I  am  afraid  that  this  clause  will 
kill  all  that  we  are  anxious  to  do,  and  it 
puts  another  difficulty  in  the  way  of  in- 
ducing our  people  to  vote  for  the  Federal 
Bill.  As  the  majority  is  against  me,  I 
have  to  give  way  and  do  the  best  I  can  to 
get  the  Bill  carried,  but  I  hope  no  attempt 
will  be  made  to  put  a  time  limit  in  the 
clause,  because  I  see  no  necessity  for  it, 
and  it  may  prejudicially  affect  any  bargain 
which  we  propose  to  enter  into. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  am  glad  Sir  G  eorge  Turner  has  put  a 
concrete  instance  before  us,  because  it 
enables  us  to  deal  with  the  difficulty. 
With  regard  to  the  case  which  the  honor- 
able member  has  put  before  us  relating  to 
the  wine  industry,  it  appears  to  me  at 
first  sight  to  be  very  doubtful  whether 
that  is  a  bounty  at  all.  It  only  shows 
the  variety  of  ways  in  which  it  may  be 
possible  to  altogether  avoid  these  rules 
with  regard  to  bounties.  I  am  not  com- 
plaining of  that,  because  if  a  state  can 
assist  its  producers  in  any  way  without 
infringing  upon  this  Constitution,  there  is 
no  reason  why  it  should  not  do  so.     But 
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I  will  take  the  case  put — that  is,  an 
agreement  entered  into  to  guarantee 
interest  on  a  loan  for  twenty  years.  The 
passing  of  the  Constitution  Act  cannot 
affect  the  validity  of  that  agreement  or 
destroy  its  effect  during  the  term  of  twenty 
years.  It  will  remain  a  contract  binding 
on  the  Government. 

Sir  George  Turner. —  Mr.  McMillan 
desires  to  put  a  time  limit  in  the  clause, 
and  I  was  replying  to  his  proposal. 

Mr.  O'CONNOR.— My  feeling  is  that 
we  ought  not  to  interfere  with  any  vested 
interests  or  machinery.  That  is  to  say, 
when  a  contract  is  actually  made,  and  is  in 
existence,  and  persons  are  acting  under  it, 
I  do  not  think  it  ought  to  be  interfered 
with. 

Mr.  McMillan. — I  do  not  propose  to  do 
that.  I  proposed  that  Sir  George  Turner 
should  declare  what  was  the  longest  limit 
which  would  be  reasonable,  and  that  we 
should  fix  that  limit,  so  as  to  get  at  a  time 
when  the  Federal  Parliament  would  have 
full  control. 

Mr.  O'CONNOR.— The  difficulty  about 
that  is  that  there  are  a  variety  of  periods 
during  which  the  contracts  are  running. 
I  do  not  suppose  that  they  are  all  for 
twenty  years  ? 

Sir  George  Turner. — No  j  there  are 
some  for  three  and  some  for  five  years. 

Mr.  O'CONNOR.— It  seems  to  me  that 
the  true  principle  is  this :  Wherever 
rights  have  been  acquired  under  a  contract 
under  one  of  these  bounty  laws  those 
rights  should  be  continued  absolutely  as 
they  are.  In  my  view  the  words  spoken 
of  by  Mr.  Isaacs  will  have  the  effect  of 
still  keeping  alive  any  of  these  contracts. 
This  contract  for  a  guarantee  of  interest 
for  twenty  years  is  kept  alive  notwith- 
standing the  passing  of  the  Constitution 
Act,  which  will  not  alter  the  obligations  of 
the  Government  of  Victoria  under  that 
contract. 

Mr.  Isaacs. — An  Act  of  Parliament 
might  alter  it. 

Mr.  O'CONNOR.— An  Act  of  their  own 
Parliament  might  alter  it  if  passed  in  that 
[Mr.  O'Connor. 


express  way.  As  the  honorable  member 
knows,  one  of  the  first  principles  in  the 
construction  of  statutes  is  that  you  can- 
not by  implication  take  away  an  existing 
right  under  a  statute.  Even  if  you  repealed 
the  statute  under  which  the  right  ia  ac- 
quired, any  rights  that  accrued  before  the 
repeal  of  the  statute  are  preserved. 

Mr.  Isaacs. — To  clear  away  the  doubt 
which  I  have,  will  the  honorable  member 
tell  me  what  is  the  effect  of  the  Act  be- 
tween 30th  June,  1898,  and  the  imposition 
of  the  uniform  Tariff  Act  ? 

Mr.  O'CONNOR.— I  wish  first  to  finish 
with  the  particular  case  I  am  dealing  with. 
I  say,  with  regard  to  the  case  put  by  Sir 
George  Turner,  that  even  if  the  Act  under 
which  the  agreement  was  made  were  re- 
pealed, if  the  contract  itself  subsisted, 
then  the  contract  would  be  binding  upon 
the  Government,  and  they  would  be 
obliged  to  appropriate  money  to  meet  the 
obligation. 

Sir  George  Turner. — Without  a  saving 
clause  in  this  Bill  1 

Mr.  O'CONNOR.— I  do  not  think  that 
is  necessary. 

Sir  George  Turner. — We  always  do  it 
in  our  Acts. 

Mr.  O'CONNOR.— I  do  not  think  it  is 
necessary,  but  there  would  be  no  objec- 
tion to  put  such  a  clause  in  the  Bill 
to  make  the  matter  perfectly  clear. 
The  honorable  member  (Mr.  Isaacs)  just 
now  asked  me  a  question  with  regard  to 
what  would  be  the  state  of  matters  be- 
tween the  30th  June,  1898,  and  the  com- 
mencement of  the  uniform  Tariff.  I  take 
it  that  the  law  will  be  this :  That  after 
the  30th  June  any  contract  which  had 
been  made  before  that  date  would 
still  subsist  up  to  the  time  of  the 
passing  of  the  uniform  Tariff;  or,  if 
there  was  any  contract  which  had  been 
legally  entered  into  before  the  30th  June, 
which  had  a  currency  even  beyond  the 
commencement  of  the  uniform  Tariff,  I 
think  that  ought  to  be  preserved  also;  and 
I  believe  it  would  be  preserved  under  the 
words  of  this  provision. 
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Mr.  Isaacs. — And  what  different  position 
would  that  state  law  for  bounties  be  in, 
after  the  imposition  of  the  uniform  Tariff, 
from  what  it  was  in  six  months  before  1 

Mr.  O'CONNOR— I  did  not  quite  catch 
the  question. 

Mr.  Isaacs. — What  would  be  the  dif- 
ference in  the  effect  of  that  state  law  six 
months  before  the  imposition  of  the  uni- 
form Tariff  and  six  months  afterwards  1 

Mr.  O'CONNOR.— There  would  be  no 
difference  at  all. 

Mr.  Isaacs. — Then  what  is  the  meaning 
of  the  words  stating  that  on  the  imposi- 
tion of  uniform  customs  duties  these  laws 
shall  cease  to  have  any  effect  1 

Mr.  O'CONNOR.— I  take  it  that  some 
of  these  laws  regarding  bounties,  which 
give  the  Government  the  right  to  enter 
into  a  contract  subsisting  for  a  certain 
number  of  years,  will  still  exist,  but  there 
are  other  laws,  I  take  it,  which  operate 
in  this  way — that  they  amount  to  an  offer 
to  give  a  certain  amount  of  bounty  for 
every  article  that  is  produced.  That 
operates  only  from  week  to  week,  or  from 
month  to  month,  as  the  offer  is  accepted 
by  the  production  of  the  article.  I  take 
it  that  this  is  intended  to  apply  to  matters 
of  that  kind — that  after  the  imposition  of 
uniform  duties,  any  law  which  enables  the 
Government  to  give  a  bounty  on  the  pro- 
duction of  an  article  ceases. 

Mr.  Isaacs. — Then,  if  an  industry  was 
started  on  the  faith  of  an  Act  of  Parliament 
providing  for  a  grant,  and  that  grant  was 
made  before  the  30th  June,  it  must  stop 
on  the  imposition  of  the  uniform  Tariff? 

Mr.  O'CONNOR.— Unless  the  Act  has 
enabled  the  Government  to  enter  into 
some  binding  obligation,  and  the  Govern- 
ment has  done  so,  before  that  period. 

Mr.  Peacock. — How  will  the  public 
understand  this  question  at  all  if  lawyers 
disagree  on  this  important  point1? 

Mr.  Higgins. — It  is  a  very  important 
question. 

Mr.  O'CONNOR.— I  think  the  honorable 
member  (Mr.  Higgins)  will  understand, 
from  his  experience  of  the  law,  that  there 


are  differences  of  opinion  about  these  mat- 
ters, and  we  only  want  to  ascertain  what 
the  law  really  is.  I  have  a  very  clear 
view  about  it  myself,  and  I  think  the 
view  I  have  is  in  accordance  with  what 
we  will  all  admit  to  be  the  justice  of  the 
case.  Further,  if  there  was  any  doubt 
at  all  about  the  preservation  of  rights 
which  have  been  acquired  under  any 
bounty  laws  made  before  the  30th  June, 
1898,  I  think  that  point  should  be  made 
perfectly  clear  in  the  Constitution,  so  that 
those  rights  should  be  preserved.  But 
after  that  date  any  statute  which  merely 
gives  the  right  from  day  to  day,  as  the 
offers  under  the  statute  are  accepted, 
should,  of  course,  cease  on  the  imposition 
of  uniform  customs  duties.  I  call  the 
honorable  member's  (Mr.  Isaacs')  attention 
to  a  passage  in  Maxwell  on  the  Interpreta- 
tion of  Statutes,  page  299,  which  states — 

It  is  chiefly  where  the  enactment  would 
prejudicially  affect  vested  rights,  or  the  legal 
character  of  past  transactions,  or  impair  con- 
tracts, that  the  rule  in  question  prevails. 
Every  statute,  it  has  been  said,  which  takes 
away  or  impairs  vested  rights  acquired  under 
existing  laws,  or  creates  a  new  obligation,  or 
imposes  a  new  duty,  or  attaches  a  new  dis- 
ability in  respect  of  transactions  or  considera- 
tions already  past,  must  be  presumed,  out  of 
respect  to  the  Legislature,  to  be  intended  not 
to  have  a  retrospective  operation. 

Then  Maxwell  gives  a  number  of  instances 

to  illustrate  this  principle,  which  is  very 

well  known. 

Mr.  Reid. — Express  words  are  required 

to  make  anything  retrospective,  to  impair 

a  contract. 

Mr.  O'CONNOR.— That  is  well  known, 

and  this  provision,  when  it  says  the  Act  is 

to  cease  and  have  no  effect,  cannot  possibly 

touch  the  validity  of  any  contract  which 

has  been  created  while  the  Act  was  in  full 

force  and  effect- 
Sir  George  Turner. — Should  you  not 

also  provide  for  accruing  rights  ? 

Mr.  Barton. — I  will  see  that  the  clause 

is   made    quite   clear  with    regard  to  all 

existing  rights. 
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Dr.  COCKBURN  (South  Australia).— 
There  can  be  no  doubt  whatever  that 
the  honorable  member  (Mr.  O'Connor) 
is  quite  right  that  any  actual  agree- 
ments or  contracts,  made  with  specific 
persons  or  companies,  would  remain  in 
force  ;  but  that  is  not  the  point  raised 
by  this  amendment,  and  I  do  not  think 
that  is  the  point  raised  by  the  Right 
Hon.  Sir  George  Turner,  in  what  he  pro- 
poses to  do  for  the  development  of  the 
wine  industry  of  Victoria.  I  do  not  take 
it  that  he  means  only  to  enter  into  certain 
contracts  with  companies  or  individuals, 
which  would  give  them  a  monopoly  if  he  was 
prevented  from  giving  the  same  terms  to 
others.  What  I  believe  the  Government 
of  Victoria  would  wish  to  do,  in  develop- 
ing an  industry  of  this  character,  would 
be  to  make  a  general  agreement  to  give 
certain  facilities,  not  to  any  one  individual, 
which  would  be  monstrous,  but  to  any- 
body who  chose  to  fulfil  the  conditions  of 
the  offer ;  but  such  general  terms  would 
not  be  held  to  be  a  specific  contract  under 
this  clause.  Of  course  there  is  no  doubt 
that  if  the  Government  of  Victoria  enters 
into  a  contract  with  any  individual  or 
company,  that  would  have  to  stand,  and 
any  law  that  abolished  it  would  be  mon- 
strous ;  I  do  not  care  whether  it  was  an 
Imperial  Act  or  not. 

Mr.  McMillan. — But  what  about  enter- 
ing into  new  contracts  1 

Dr.  COCKBURN.— I  take  it  that  these 
are  not  contracts  at  all.  These  are  grants 
or  agreements  for  a  bounty — the  bounty 
not  to  be  paid  to  any  individual  named, 
but  to  be  paid  to  any  individual  or  com- 
pany that  fulfils  the  conditions. 

Mr.  McMillan. — Take  the  case  of  a 
guarantee.  Do  you  say  that  the  state 
Government  should  be  allowed  to  do  that 
after  the  30th  June  for  other  people  1 

Dr.  COCKBURN.— Certainly ;  I  take 
that  to  be  the  intention  of  this  clause. 

Mr.  Dobson. — To  enter  into  a  guarantee 
with  other  people  ? 

Dr.   COCKBURN.— There   is  no  guar- 
antee with   any  individual  at  all  in  this 
[Dr.  CocJcburn. 


case.  I  have  been  watching  this  develop- 
ment in  Victoria  with  some  interest ;  but 
1  do  not  take  it  that  the  Victorian  Go- 
vernment intend  to  enter  into  any  con- 
tract, only  with  an  individual  or  a  company. 
They  wish  to  encourage  the  establishment 
of  central  dep6ts  for  blending  and  matur- 
ing wine,  receiving  must,  and  so  on;  but 
they  do  not  mean  to  enter  into  a  contract 
only  with  some  individual  or  company. 

Mr.  Henry. — Yes,  that  has  been  stated. 

Dr.  COCKBURN.— Of  course  I  may  be 
under  a  mistake,  but  I  think  the  people 
would  at  once  protest  against  any  advan- 
tage being  shown  to  any  individual  who 
happened  to  come  in  before  the  30th  June 
that  could  not  be  availed  of  by  others  who 
were  willing  to  subscribe  to  the  same  con- 
ditions. The  state  should  simply  offer  to 
give  assistance  to  any  of  the  general 
public  or  persons  in  the  trade  who  desire 
to  take  advantage  of  the  offer ;  otherwise 
the  proposal  would  be  a  monstrous  one. 

Mr.  Solomon. — In  the  same  way,  you 
should  have  the  right,  in  South  Australia, 
to  continue  the  bounties  to  others  that 
you  have  given  in  the  past,  with  regard 
to  the  wine  industry. 

Dr.  COCKBURN.— Certainly ;  and  if 
the  colonies  are  to  go  ahead  they  must 
have  that  power.  It  must  be  done.  You 
must  not  cripple  a  live  colony,  lest  it 
should  get  ahead  of  those  who  travel  at 
the  rate  of  corpses.  The  honorable  mem- 
ber (Mr.  Solomon)  must  admit  that  it 
would  be  absolutely  disastrous  if  we  were 
to  say  that,  in  the  future,  no  encourage- 
ment is  to  be  given  to  any  particular  in- 
dustry. The  assistance  will  have  to  be 
given  somehow,  whatever  this  Constitu- 
tion may  say  on  the  subject.  The  common 
sense  of  Australia  will  insist  upon  it, 
when  some  of  the  ideas  of  those  who  still 
maintain  the  laissez  /aire  principle  are 
exploded,  as  they  will  be  shortly.  The 
common  sense  of  the  Commonwealth,  if 
we  try  to  tie  any  ligaments  round  the 
proper  development  of  industries,  will 
insist  on  those  restrictions  being  removed. 
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An  Honorable  Member. —That  will  be 
the  whole  Commonwealth. 

Dr.  COCKBURN.— But  the  whole  Com- 
monwealth, as  was  well  said  yesterday, 
will  never  take  the  initiative  in  this 
respect. 

Mr.  Symon. — Why  not  ? 

Dr.  COCKBURN.  —  We  know,  from 
past  experience,  that  large  bodies  of  men 
do  not  take  the  initiative  ;  that  the  initia- 
tive lies  in  the  localities  where  the  condi- 
tions are  specially  favorable,  and  where 
the  industry  first  springs  into  birth. 

Mr.  Symon. — The  interest  of  the  Com- 
monwealth would  be  to  advance  the 
prosperity  of  each  state. 

Dr.  COCKBURN.— When  the  industry 
becomes  large  enough  to  engage  the  atten- 
tion  of  the  Commonwealth,   perhaps  the 
Parliament  may   be  moved  in  such  a  way 
as  to  give  a  bounty;  but  I  do  not  think 
any  bounty  would  ever  be   given    out  of 
the  Commonwealth  revenue,  when  an  in- 
dustry concerned  only  a  particular  locality, 
or  a  particular  state.     I  do  not  think  that 
is  at   all    likely.        It    is    a    matter    for 
the  state  to  pay  a  bounty,  not   for  the 
Commonwealth.     It  is   not  sufficiently  a 
concern  of  the  Commonwealth,  but  only  a 
concern  of  one  state,  and,  perhaps,  only 
of  a  particular  locality.    We  have  got  into 
our  present  difficulty  through  a  clumsy 
attempt  to  do,  by  a  side-wind,  what  ought 
to  be  done  freely  by  the  will  of  the  Con- 
vention—to give  any  state   the  right  to 
continue  to  afford   assistance   to  the  de- 
velopment  of  its  industries;  provided  it 
does  not  conflict  with  the  general    prin- 
ciple of  equality  of   trade.     This   clause, 
as    far   as    it  goes,  is  certainly  most  ab- 
surd  in   its   operation.       It    is   as    much 
as   to   say    to    live    states    that    are   go- 
ing ahead  like  Victoria  and  also,   I  may 
say,   like    South  Australia  —  "  You   have 
four  months  to  act  in  :   Now  make  all  the 
agreements    that    you    possibly    can,    no 
matter  what  they  are  ;  formulate  some- 
thing  to    cover    all    the    ground    in    this 
matter,     in    which    you    -are    vitally    in- 
terested."     The  result  is,   that  attempts 


will  be  made  to  cover  all  the  ground,  so 
that  all  sorts  of  arrangements  may  be 
made  within  this  short  time.  Then  see 
how  absurdly  the  thing  would  work  out. 
No  matter  how  inimical  these  conditions 
might  be  to  equality  of  trade,  if  they  are 
made  within  this  sacred  interval  of  four 
months,  they  are  to  last  for  ever.  Now,  I  ask 
is  it  not  much  wiser  to  say,  that  no  matter 
when  these  agreements  are  made — past, 
present,  or  future — if  they  conflict  with 
equality  of  trade,  we  should  give  some 
power  to  the  Commonwealth  to  interdict 
them.  I  do  not  want  to  raise  a  discussion 
on  the  whole  question  of  bounties,  but  I 
would  like  to  say  this  :  Suppose  we,  in 
South  Australia,  chose  to  give  a  bounty 
for  the  development  of  the  ramee  fibre,  or 
for  the  production  of  indiarubber,  what 
harm  should  we  be  doing  to  any  of  the 
colonies  of  Australia? 

Mr.  Symon. — Why  not  ask  the  Federal 
Parliament  to  do  it  1 

Dr.  COCKBURN.— I  know  how  diffi- 
cult it  is,  even  in  a  state  Parliament,  to 
get  a  body  of  men  to  take  the  initiative 
in  any  matter  when  first  the  necessity 
arises.  It  is  very  difficult  indeed  to  get 
mother's  milk  for  the  infant  industry  just 
when  it  is  required.  It  is  no  use  saying 
— "In  six  months,  if  you  live,  you  will 
get  it." 

Mr.  Symon. — There  should  not  be  so 
much  difficulty  as  that  when  there  is  such 
great  dairy  development  at  present. 

Dr.  COCKBURN.— Of  course  the  oppo- 
sition of  the  honorable  member  (Mr. 
Symon)  is  opposition  on  clearly  defined 
ground.  He  does  not  believe  in  the 
state  doing  anything  of  this  sort.  He 
is  one  of  the  old  school  of  laissez 
/aire. 

Mr.  Symon.— One  of  the  modern  school. 
Dr.  COCKBURN.— A  number  of  hon- 
orable members  who  are  opposing  this  are 
not  opposing  it  because  they  fear  that 
this  power  to  give  bounties,  which  obtains 
in  the  United  States,  would  be  in  any 
way  an  interference  with  the  equality  of 
trade    between    the    colonies,   but  simply 
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because  they  do  not  believe  in  the  state 
giving  any  assistance  to  any  industry  at 
all.  If  a  division  is  taken  on  this  matter, 
as  I  hope  will  be  the  case,  we  shall  see 
that  that  division  practically  is  between 
those  who  are  in  favour  of  the  state  step- 
ping in  and  encouraging  production,  and 
those  who  are  opposed  to  the  state  doing 
anything  of  the  sort. 

Mr.  Howe. — That  is  a  shameful  remark 
to  make. 

Dr.  COCKBURN.— It  may  be  shameful 
in  so  far  that  it  is  not  always  well  to  speak 
the  naked  truth  in  the  eyes  of  the  honor- 
able member,  but  I  do  not  see  any  harm 
in  making  a  remark  which  I  defy  any  one 
to  contradict. 

Mr.  McMillan. — Is  that  argument — 
the  mere  expression  of  opinion  that  people 
belong  to  the  old  school  1 

Dr.  COCKBURN.— Well,  the  develop- 
ment of  Australia  is  not  going  to  take 
place  by  a  continuation  of  the  policy  of 
the  old  school.  This  is  a  new  country,  and 
its  resources  could  never  be  developed  by 
carrying  out  the  traditional  policy  of  an 
old  country.  However,  if  I  am  involved 
in  any  such  statement  as  the  honorable 
member  has  attributed  to  me,  I  am  not 
unwilling  to  express  my  approval  of  the 
action  of  the  honorable  member  in  calling 
my  attention  to  the  fact. 

Mr.  Higgins.  —  The  strongest  free- 
traders have  never  been  against  bounties. 

Dr.  COCKBURN.— My  experience  of 
free-traders  has  been  that,  when  it  was 
a  question  of  passing  protectionist  duties, 
they  have  said — "  Oh,  give  us  bounties 
instead,"  as  a  means  of  defeating  the  pro- 
tectionist duties  proposed,  but  when  taken 
at  their  word,  and  bounties  were  sub- 
stituted, their  opposition  was  equally  pro- 
nounced. 

Mr.  O'Connor. — Have  we  not  discussed 
all  these  questions  before  1 

Dr.  COCKBURN.— We  have. 

Mr.  Howe. — This  is  provincialism — 
nothing  else. 

Dr.  COCKBURN.— I  do  not  want  to 
get  into  a  contention  with  the  honorable 
[Dr.  Cockburn 


member,  and  I  do  not  wish  him  to  get 
into  a  contention  with  me. 

Mr.  Howe. — I  wrill  not  get  into  a  con- 
tention with  you,  if  you  do  not  impute 
motives  to  those  who  hold  views  against 
yours  on  this  question. 

Dr.  COCKBURN.— Well,  probably  the 
best  way  in  which  the  honorable  member 
can  object  to  anything  I  have  said  is  to 
show  the  absurdity  of  my  statement,  and 
not  to  assert  that  I  have  imputed  motives. 
Let  him  give  a  proper  answrer  to  my  argu- 
ments on  this  question,  which  is  a  ques- 
tion of  principle,  and  a  question  of  vital 
interest.  This  provision  is  simply  a  clumsy 
attempt  to  do  a  right  thing  in  a  wrong  way. 
It  is  absurd  from  every  point  of  view.  It 
will  not  meet  the  requirements  of  the  case. 
It  is  a  sort  of  sop  to  provincialism.  It  is 
ridiculous  to  say  that  any  state  shall  be  able 
to  do  whatever  it  likes  for  the  next  four 
months,  no  matter  how  inimical  its  action 
may  be  to  the  development  of  trade  and 
commerce  between  the  colonies  perhaps 
for  all  time. 

Mr.  HOWE  (South  Australia).— As  a 
rule,  I  am  sure  honorable  members  of  the 
Convention  will  give  me  credit,  like  the 
majority  of  other  honorable  members,  for 
listening  quietly  to  the  arguments  urged  for 
or  against  the  provisions  of  this  Bill,  and 
making  very  few  interjections.  I  would 
not  have  interjected  now  but  for  the  last 
speaker  imputing  motives  to  those  who 
were  going  to  vote  on  the  contrary  side  to 
himself.  I  believe  that  I  am  imbued  with 
genuine  federal  ideas.  I  have  voted  for 
every  bonus  proposed  by  any  Government 
in  the  Parliament  of  South  Australia 
since  I  became  a  member  of  that  Legisla- 
ture ;  but  we  are  not  assembled  here  to 
consider  provincialism  as  against  federa- 
tion, and  while  I  have  always  endeavoured 
by  every  vote  I  have  given  in  the  pro- 
vincial Parliament  to  protect  colonial  or 
provincial  industries,  yet  I  think  those  who 
sent  me  here,  and  they  were  chiefly  the 
producers  of  South  Australia — if  it  had 
not  been  for  the  great  producing  vote  of 
South  Australia,  I  would  not  have  been  a 
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member  of  this  Convention — sent  me  here 
to  help  to  frame  a  Federal  Constitution  on 
the  basis  of  intercolonial  free-trade.  Con- 
sequently, when  the  honorable  member 
imputed  motives  to  men  like  myself,  who 
have  always  been  true,  provincially,  to  the 
cause  of  the  producers,  I  naturally  felt  a 
little  bit  hurt  at  those  remarks.  Because, 
on  every  platform  from  which  I  have  ad- 
dressed gatherings  of  the  people  of  South 
Australia,  when  seeking  their  suffrages  to 
represent  them  at  this  Convention,  I  found 
that  there  was  a  consensus  of  opinion  in 
favour  of  intercolonial  free-trade,  pure  and 
simple,  being  made  one  of  the  chief  factors 
of  the  Federation.  Any  obstacle  that  is 
sought  to  be  placed  in  the  path  of 
the  free  interchange  of  commodities  be- 
tween these  colonies,  it  is  my  duty,  I 
reckon,  to  oppose.  I  have  no  fear  that 
the  great  and  vigorous  producing  interests 
will  be  imperilled  at  all  by  being  placed 
in  the  hands  of  the  Federal  Parliament, 
because  the  Federal  Parliament  will  be 
thoroughly  representative  of  the  people, 
which  is  more  than  we  can  now  say  of  all 
the  provincial  Parliaments.  The  provincial 
producers  are  more  likely  to  receive  fair 
play  at  the  hands  of  the  Federal  Parlia- 
ment than  at  the  hands  of  many  of  the 
provincial  Parliaments  at  the  present  time, 
because,  as  I  have  said,  the  whole  of  the 
people  will  be  represented  in  the  Federal 
Parliament.  Now,  as  to  the  matter  of 
bounties,  it  seems  to  me  that  if  we  allow 
each  state  to  grant  bounties  on  the  pro- 
ducts of  that  state,  this  will  become  a 
matter  of  very  serious  contention  between 
the  various  states.  Those  who  advocate 
this  policy  say  they  are  quite  willing 
that  its  operation  shall  be  regulated 
by  an  Inter-State  Commission,  or  some 
other  tribunal  created  to  deal  with  this 
matter,  but  the  very  fact  of  their  making 
such  a  suggestion  shows  that  they  believe, 
in  their  own  minds,  there  is  a  tendency  to 
evil  in  the  proposed  policy — a  danger 
that  its  operation  will  impede  the  free 
intercourse  of  commerce— -or  they  would 
not  recommend  that  a  tribunal  should  be 


appointed  to  determine  whether  this 
policy  is  going  to  be  injurious  to  the 
free  exchange  of  commodities  between  the 
various  states.  For  that  reason,  when 
the  division  takes  place,  I  shall  be  found 
voting  in  the  interests  of  federation,  and 
in  the  interests  of  the  producers  of  the 
w^hole  of  Australia — I  shall  be  found  re- 
cording my  vote  as  against  that  of  the 
Hon.  Dr.  Cock  burn. 

Dr.  Cock  burn. — It  is  not  the  first  time 
you  have  done  it. 

Mr.  HO  WE.— No  j  and  I  should  like  to 
do  it  again. 

Mr.  Glynn. — It  is  not  the  only  time 
you  have  differed. 

Mr.  HOWE.— No;  but,  at  all  events,  I 
have  always  advocated  that  which  I  believe 
from  my  heart  to  be  the  best  and  soundest 
policy.  There  is  no  half  measure  about 
my  position.  I  have  never  stood  on  a 
platform  and  endeavoured,  by  the  use  of 
oratorical  language — nor  would  I  ever  do 
so,  if  I  were  possessed  of  the  gift  of  ora- 
tory— to  throw  dust  in  the  eyes  of  the 
listeners ;  but  I  have  always  had  the  good 
of  the  producers  at  heart,  and  their  confi- 
dence in  me — in  my  own  colony,  at  all 
events — has  always  stood  me  in  good 
stead.  I  do  not  like  any  honorable 
member  to  assume  here  an  important 
position  that  he  does  not  really  occupy  in 
his  own  province,  and  tell  those  who  differ 
from  him  in  opinion  on  the  subject  under 
discussion  that  they  are  not  true  to  the 
responsibilities  which  the  electors  have 
intrusted  to  their  care.  When  the  division 
takes  place  I  shall  certainly,  in  the  in- 
terests of  federation  and  of  unrestricted 
commerce,  be  found  voting  against  Dr. 
Cockburn. 

Mr.  PEACOCK  (Victoria).— Our  two 
friends  from  South  Australia  having 
settled  their  differences,  we  will  possibly 
now  be  able  to  proceed  to  the  considera- 
tion of  the  question  raised  by  my  right 
honorable  friend  the  Premier  of  Victoria. 
I  was  guilty  of  making  an  interjec- 
tion to  one  of  the  members  of  the 
Drafting  Committee  ('Mr.  O'Connor)  while 
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he  was  addressing  the  Convention,  but  I 
desire  to  assure  him  that  I  did  not  mean 
it  in  any  insulting  way.  What  I  was  par- 
ticularly anxious  about — and  that  is  why 
I  supported  Sir  George  Turner's  proposal 
by  my  interjection — was  that  the  terms  of 
this  Constitution  may  be  made  so  per- 
fectly clear  on  this  point  that  when  the 
Bill  is  sent  to  the  electors  they  will  be 
able  to  understand  its  purport,  and  record 
their  votes  accordingly.  It  is  all  very 
well  for  us  sitting  here  to  say  that  we 
understand  how  this  particular  part  of  the 
Constitution  is  going  to  affect  the  various 
colonies,  but  the  people  will  naturally 
consider  how  it  is  going  to  affect  them 
individually,  and  they  will  record  their 
votes  for  or  against  the  Bill,  according  as 
it  is  put  before  them  by  those  who  support 
or  by  those  who  oppose  federation. 

Mr.  Higgins. — That  is  Mr.  O'Connor's 
object — to  make  the  clause  clear. 

Mr.  PEACOCK.— The  Drafting  Com- 
mittee have  promised  to  make  it  perfectly 
clear,  and,  therefore,  I  will  say  no  more 
about  the  matter.  With  regard  to  the 
discussion  on  the  question  of  state  boun- 
ties raised  yesterday,  and  revived  this 
morning,  it  seems  to  me,  after  listening  to 
the  speeches  of  honorable  members,  that 
the  difficulty  we  are  placed  in  in  con- 
nexion with  this  and  many  other  questions 
is  that  we  cannot  shake  off,  for  the  time 
being,  our  own  character  as  representa- 
tives of  our  respective  colonies.  Now,  in 
passing,  I  may  be  allowed  to  say  that  I 
was  glad  to  hear  Mr.  Howe  state  that  he 
was  not  a  provincialist.  I  really  thought 
that  he  was  the  other  day  when  we  were 
discussing  the  river  question. 

Mr.  Howe. — I  never  spoke  on  the  rivers 
question. 

Mr.  PEACOCK.— But  you  voted  on  the 
question.  Well,  that  is  our  position  ;  we 
cannot  for  a  time  disassociate  ourselves 
from  our  characters  as  representatives  of 
the  different  colonies,  remembering  that 
we  are  framing  a  Constitution  under  which 
the  same  people  who  sent  us  here  will  be 
able  to  exercise,  through  the  ballot-box, 
[Mr.  Peacock. 


their  power  in  the  Federal  Parliament 
But  I  want  to  put  the  matter  from 
another  point  of  view,  as  it  strikes  me. 
It  seems  to  me  that  some  members  of 
the  delegation  have  urged  that  Vic- 
torian representatives  have  advocated  Sir 
George  Turner's  proposal  from  a  purely 
Victorian  point  of  view,  Representatives  of 
other  colonies,  particularly  free-traders,  are 
assuming  that,  by  some  side-wind,  the 
Victorian  representatives  and  some  mem- 
bers of  the  South  Australian  delegation 
are  anxious  to  try  to  defeat  the  main 
principles  on  which  the  Constitution 
must  rest,  namely,  pure  intercolonial 
free-trade.  Now,  I  do  not  hesitate  to 
say  that  there  is  an  impression  gaining 
ground  in  Victoria — and  I  believe  that 
from  the  discussion  yesterday  and  this 
morning  that  impression,  so  far  as  our 
colony  is  concerned,  will  be  deepened — 
that  we  are  giving  too  much  attention 
to  the  interests  of  the  mercantile  com- 
munity, in  our  deliberations,  and  too 
little  consideration  to  the  great  producing 
interests  throughout  the  proposed  Com- 
monwealth. Of  course,  in  saying  this, 
I  am  speaking  for  my  own  colony,  but 
I  am  satisfied  that  the  discussion  which 
took  place  yesterday  will  do  a  large 
amount  of  harm.  Now,  as  a  matter  of 
fact,  not  one  of  the  Victorian  or  South 
Australian  representatives  who  spoke  yes- 
terday want  to  see  anything  in  this  Con- 
stitution which  will  interfere  with  the 
principles  of  intercolonial  free-trade. 
We  know  that  intercolonial,  free-trade  is 
absolutely  essential,  and  that  it  is  the 
main  reason  why  we  have  been  brought 
together  in  this  Convention  by  our  respec- 
tive peoples.  But  why  should  we,  in  this 
Constitution,  forbid  the  states  to  make 
any  experiments  such  as  have  been  made 
in  South  Australia  and  Victoria  if  they 
desire  to  make  those  experiments,  and  if 
they  do  not  interfere  with  that  principle  of 
intercolonial  free-trade1?  The  Premier  of 
New  South  Wales,  who  is  one  of  the 
cleverest  men  in  this  Convention,  it  seemed 
tome,  yesterday,  drew  a  herring  across  the 
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trail,  when  he  wanted  to  make  out  that 
those  who  supported  Sir  George  Turner's 
proposal  were  trying  to  interfere  with 
this  principle  of  intercolonial  free-trade, 
and  when  he  said  that  bounties  would  be 
given  in  one  colony  in  order  to  interfere 
with  the  trade  of  another  colony  having 
the  same  industries  and  interests.  Now, 
we  do  not  desire  to  do  anything  of  the 
kind. 

Mr.  Symon. — But  you  want  to  have  the 
power  to  do  it. 

Mr.  PEACOCK.— No ;  we  want  to  have 
a  certain  power  left  in  the  state  Parlia- 
ment. We  desire  that  the  state  Parliament 
shall  have  the  right  to  give  bounties  to 
help  on  any  particular  interest,  if  it  so 
desires  to  make  the  experiment,  although 
the  Federal  Parliament  may  not  desire  to 
try  the  experiment  itself,  as  long  as  in 
doing  that  the  state  does  not  interfere 
with  the  principles  of  intercolonial  free- 
trade.  Let  us  assume,  for  the  sake  of 
argument,  that  this  Constitution  was  in 
operation,  and  that  we  had  the  Federal 
Parliament  in  existence  before  the  Victo- 
rian bonuses  in  connexion  with  the  dairy- 
ing industry  were  given,  and  that  the 
people  of  Victoria  desired  that  their  local 
Parliament  should  give  bonuses  in  con- 
nexion with  the  dairying  industry.  There 
is  not  a  man  here  but  will  admit  that  in 
our  own  colony  and  in  South  Australia, 
which  has  copied  our  example,  as  well  as 
in  Queensland,  the  dairying  industry  has 
been  the  means  of  saving  one  of  our  great 
producing  interests  during  the  past  few 
years  ;  bnt  if  this  Constitution  had  been 
adopted,  without  such  an  amendment  as 
Sir  George  Turner  has  proposed,  the  Par- 
liament of  Victoria  would  not  have  been 
able  to  do  anything  in  that  particular 
direction,  with  the  result  that  we  should 
not  have  established  the  dairying  industry 
and  the  exportation  of  butter  on  it  present 
large  basis.  Would  not  that  have  been  a 
loss  to  the  whole  Commonwealth,  as  well 
as  to  the  particular  colonies  immediately 
concerned,  and  will  any  one  say  that  the 
giving  of  those  bonuses  in  connexion  with 


the  dairying  industry  of  Victoria  and 
other  colonies  has  interfered  with  the  prin- 
ciples of  intercolonial  free-trade  1  Now, 
it  seems  to  me,  judging  from  the  discussion 
yesterday,  that  there  is  a  tendency  on  the 
part  of  the  Convention  not  «to  assist 
those  who  desire  to  leave  some  power 
of  this  kind  in  the  state  Parliaments. 
I  would  urge  my  honorable  friends  in  the 
Convention  (and  I  am  quite  as  sincere  in 
regard  to  the  principles  of  intercolonial 
free-trade  as  they  are)  to  give  some  con- 
sideration to  the  great  producing  inte- 
rests ;  so  that  if  any  state  Parliament 
desires  to  grant  a  bounty,  so  long  as  it 
does  not  abrogate  the  principle  of  inter- 
colonial free-trade,  it  may  be  within  its 
power  to  do  so.  The  large  producing 
interests  which  are  supporting  this  scheme 
make  it  desirable  that  consideration 
should  be  given  to  their  request  in  con- 
nexion with  this  question.  The  Conven- 
tion can  put  in  any  proviso  they  think 
necessary  to  protect  the  principle  of 
equality  of  trade,  vesting  the  power  in 
that  respect  in  the  Inter-State  Commission, 
the  Federal  Executive,  or  the  Federal 
Parliament.  I  should  have  preferred  Sir 
George  Turner's  amendment  to  be  carried 
yesterday ;  but,  although  that  was  not 
doue,  I  urge  the  Convention  not  to  over- 
look the  point,  and  to  pay  heed  to  the 
fear — which  is  justified  to  a  large  extent 
by  statements  made  here  yesterday — that 
the  greatest  consideration  is  being  given 
to  the  mercantile  community,  but  not 
sufficient  to  the  requirements  of  the  pro- 
ducing interests.  We  all  know  that  what- 
ever the  viewrs  of  the  merchants  are  with 
reference  to  protection,  they  are  enthu- 
siastic supporters  of  this  Bill,  and  will  go 
for  it  under  any  circumstances.  But  we 
should  not  at  the  same  time  drive  away 
the  great  producing  interests,  but  should 
leave  it  within  the  power  of  the  state 
Executive  to  give  some  help  to  them.  As 
Dr.  Cockburn  said  just  now — he  may  have 
been  rather  blunt  in  his  way  of  saying  it 
— there  is  the  fear  I  have  mentioned 
with  regard   to  our  producing  interests ; 
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and  I  do  not  desire  to  have  anything 
inserted  in  this  Constitution  which  will 
lead  those  who  are  engaged  in  them  to  see 
that  there  is  no  power  given  to  the  local 
Parliaments  to  help  them.  Probably  num- 
bers of  people  will  be  under  the  impression 
that  it  will  be  too  difficult,  with  our 
scattered  populations,  to  bring  any  pressure 
whatever  of  a  successful  character  to  bear 
on  the  Federal  Parliament  to  induce  them 
to  grant  bounties.  I  fully  agree  that  the 
principles  of  intercolonial  free-trade  should 
be  amply  protected,  but  I  am  satisfied 
that  that  can  be  done  whilst  the  Common- 
wealth at  the  same  time  gives  the  state 
Parliaments  power  to  grant  some  assist- 
ance to  the  producing  interests  so  far  as 
the  export  trade  is  concerned.  I  desire  the 
Convention  not  to  overlook  this  request. 
If  they  do  they  will  not  only  be  doing  an 
injury  to  the  cause  in  those  colonies  which 
have  export  trades  to  maintain,  but  also 
in  others  which  will  try  the  experiment  of 
encouraging  trade  by  means  of  bounties, 
whether  we  federate  or  not. 

Mr.  REID  (New  South  Wales).— I 
should  like  to  point  out  to  my  honorable 
friend  who  has  just  resumed  his  seat, 
that  those  who  are  opposing  this  amend- 
ment are  not  opposing  the  producers  of 
Australia.  It  is  simply  a  question  whether 
there  should  be  two  tribunals  dealing  with 
the  same  thing. 

Mr.  Trbnwith. — It  is  so  with  regard 
to  all  concurrent  legislation. 

Mr.  REID. — My  honorable  friend  must 
recollect  that  there  is  a  vital  difference 
between  this  proposition  and  the  matters 
dealt  witli  in  clause  52.  Up  to  this  point 
the  Convention  has  been  pretty  well 
agreed  that,  in  matters  affecting  trade 
and  the  conditions  of  production  in  any 
part  of  Australia,  no  trader  or  producer 
should  be  put  in  a  position  of  advan- 
tage as  compared  with  the  producers  or 
traders  of  other  colonies.  If  you  fix  a 
bonus  for  the  encouragement  of  exports, 
it  will  be  admitted  at  once  that  it  will 
create  a  strong  feeling  on  the  part  of 
those  producers  in  the  Commonwealth 
[Mr.  Peacock. 


who  do  not  share  the  benefits  of  the 
bonus.  Suppose  that  the  butter  bonus  were 
revived  in  Victoria.  The  effect  of  giving 
a  bonus  for  the  export  of  butter  from  a 
colony  is  to  increase  the  price  of  the 
article  in  the  colony.  The  shipping 
of  quantities  of  butter  would  have  a 
tendency  to  increase  the  price  of  the 
article  in  this  colony,  whilst  the  producers 
of  butter  in  other  colonies  would  not  have 
the  same  advantage  or  be  in  the  same 
position,  and  would  have  to  send  their 
butter  down  to  Melbourne  in  order  to  sell 
it  at  the  same  price  which  the  local  pro- 
ducer obtained. 

Sir  George  Turner. — If  our  butter 
were  sent  away  yours  would  be  sent  here 
to  take  its  place,  and  would  sell  at  a 
higher  rate. 

Mr.  REID.— That  depends  on  a  number 
of  considerations.  My  honorable  friend 
overlooks  the  effect  of  the  formation 
of  rings.  For  instance,  it  is  notorious 
that  when  the  butter  bonus  was  given  in 
Victoria  the  effect  was  that  the  money  so 
given  was  almost  entirely  pocketed  by 
middlemen  in  Melbourne,  and  the  farmer 
and  producer  got  very  little  of  it  at  all. 
But  the  only  thing  I  wish  to  impress 
upon  the  Convention  is  that  it  does  not 
at  all  follow  that  the  Commonwealth 
Parliament  will  not  do  its  duty  to  the 
producers.  The  great  objection  urged  to 
this  proposal  is  that  while  all  the  other 
producers,  those  who  do  not  believe  in 
bounties  at  all,  are  putting  themselves 
at  the  mercy  of  the  Commonwealth 
entirely,  taking  the  risk  of  having  to  live 
under  a  fiscal  system  of  which  they 
do  not  approve,  our  friends  in  Victoria 
are  not  prepared  to  take  the  same  risk. 
They  want,  as  far  as  they  possibly  can, 
to  reserve  the  power  of  maintaining  their 
own  fiscal  policy  if  the  policy  adopted 
by  the  Commonwealth  should  be  out  of 
harmony  with  their  ideas.  Let  us  suppose 
that  the  Commonwealth,  as  the  result  of 
this  Constitution,  does  not  believe  in  the 
bonus  system.  Does  not  this  amend- 
ment really   spring  to  some  extent  from 
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the  fear  that  that  may  be  the  case  1  But 
it  is  the  position  which  all  other  mem- 
bers of  the  Commonwealth  are  bound  by. 
So  that,  just  as  we  in  New  South  Wales 
are  prepared  to  be  absolutely  bound  by  a 
protective  system  of  duties,  should  it  turn 
out  that  a  majority  of  the  Commonwealth 
are  in  favour  of  such  duties,  Victorians 
also  should  be  prepared  to  take  the  same 
risk  in  regard  to  the  fiscal  policy  of  the 
Federal  Parliament.  We  take  the  risk 
of  having  to  live  under  a  policy  which 
opens  up  the  possibility  of  having  a  sys- 
tem of  protective  duties,  and  that,  to 
an  enormous  number  of  people  in  New 
South  Wales,  is  one  of  the  most  deterrent 
agencies  operating  against  the  cause 
of  federation  there.  I  repeat  that  the 
risk  that  the  Federal  Parliament  will 
inaugurate  a  fiscal  policy  which  is  abhor- 
rent to  a  number  of  people  in  New 
South  Wales  has  a  strong  deterrent 
effect,  notwithstanding  the  realization  of 
the  good  that  would  be  accomplished  by 
means  of  federation.  But  if  these  people, 
notwithstanding  their  feelings,  are  pre- 
pared to  come  into  the  Commonwealth 
and  take  the  risk — if  they  are  prepared 
to  come  in  with  the  possibility  of  hav- 
ing to  pay  their  share  of  bounties  and 
duties  which  they  detest — surely  those 
who  seem  numerically  in  a  much  stronger 
position  should  be  prepared  to  take  a 
similar  risk.  As  for  the  exercise  of  power 
for  granting  bounties,  if  the  Common- 
wealth saw  fit  to  adopt  that  system — and 
undoubtedly  a  great  number  of  people 
would  be  in  favour  of  bounties  who  would 
not  be  in  favour  of  protective  duties  ;  there 
is  a  mark  of  distinction  between  the  two 
things,  as  is  obvious  to  any  one  who 
thinks  about  the  matter — the  bounties 
would  be  granted  to  all  alike  ;  and  if  it 
should  be  seen  that  the  grant  of  a  bounty 
would  have  an  advantageous  national 
effect,  we  may  rely  upon  it  that  just  as 
the  people  of  New  South  Wales  would  be 
treated  fairly  if  they  asked  for  a  bounty, 
say,  in  the  case  of  iron,  so  the  producers 
of  other  colonies   would  be  treated  fairly 


if  they  desired  a  bounty  for  some  other 
article  of  production.  We  are  prepared 
to  take  our  risk,  being  satisfied  that  if 
the  Federal  Parliament  should  adopt  the 
bounty  system,  it  will  be  administered  in 
a  fair  way,  and  that  the  Commonwealth 
wrill  pay  attention  to  the  circumstances  of 
all  the  colonies.  But  my  feeling  is  that, 
if  this  amendment  be  carried,  there  will  be  a 
strong  feeling  throughout  Australia  that  the 
old  system  is  to  go  on  after  the  Common- 
wealth is  established,  and  that  the  local 
Parliaments  will  have  power  to  practically 
annul  the  provisions  with  regard  to  inter- 
colonial free-trade.  That  will  give  rise  to 
all  sorts  of  complications,  because,  even 
though  we  decide  that  the  Federal  Parlia- 
ment will  have  power  to  annul  particular 
bounties,  we  may  be  sure  that  there  will 
be  a  strong  temptation  to  indulge  in  all 
sorts  of  manoeuvres  to  secure  local  boun- 
ties from  annulment  by  federal  legislation. 
It  is  a  subject  upon  which  there  will  be  a 
great  deal  of  distrust  and  bitterness  of  feel- 
ing if  things  are  not  made  equal  all  round. 
It  is  a  system  that  will  be  equal  all 
round  which  we  are  prepared  to  enter 
into.  We  are  prepared  to  take  the  risk  of 
living  under  a  system  of  protection,  which 
we  abhor.  And  if  we  are  prepared  to  take 
risks  our  friends  should  do  the  same.  If 
their  belief  that  the  Commonwealth  will 
be  governed  by  a  full  protective  majority 
is  to  be  realized,  the  interests  of  the  people 
of  Australia,  if  those  interests  are  helped 
by  bounties  at  all,  will  be  well  looked 
after,  because  the  prevailing  policy  will 
be  a  policy  of  bounties.  If  the  Victo- 
rians are  satisfied  that  their  policy  will 
be  the  policy  of  the  Commonwealth,  they 
should  leave  their  interests  to  be  dealt 
with  by  the  Commonwealth  with  even 
more  security  than  we  do  ourselves,  who 
believe  that  the  protective  policy  is  in- 
imical to  the  genuine  interests  of  the 
country.  I  regret,  therefore,  that  I  cannot 
comply  with  the  appeal  of  my  honorable 
friend  (Mr.  Peacock).  I  look  upon  this  as 
a  vital  matter.  We,  in  New  South  Wales, 
are  Drepared  to  give  up  all  chance  of  living 


95G 


Commonwealth  of 


[15  Feb.,  1898.] 


Australia  Bill. 


under  the  fiscal  policy  which  we  prefer,  in 
the  interests  of  federation.  We  ask  our 
friends  to  give  way  on  the  same  point.  If 
we  take  the  risk,  other  colonies  must  be 
prepared  to  take  the  risk  in  the  same  way. 

Sir  George  Turner. — But  you  take 
power  to  give  bounties  on  your  iron  indus- 
try, because  the  clause  says  that  the  pro- 
vision with  regard  to  bounties  is  not  to 
apply  "  to  bounties  or  aids  to  mining  for 
gold,  silver,  or  other  metals." 

Mr.  REID.— Well,  I  am  astonished  to 
find  that  that  is  so.  I  never  thought  of 
that  point  when  the  clause  was  being 
prepared.  Of  course  I  see  now  at  once 
that  it  would  apply  as  Sir  George  Turner 
says,  but  I  was  so  blind  with  regard  to 
the  subject  which  the  right  honorable 
gentleman  refers  to  that  I  never  thought 
of  it.  Is  the  right  honorable  gentleman, 
however,  certain  that  it  would  apply  1 

Mr.  O'Connor. —Yes,  it  would. 

Mr.  REID.— Well,  if  it  be  so,  honorable 
members  will  see  1  he  advantage  of  leaving  it 
absolutely  open  to  all  the  colonies  to  benefit 
from  bounties  in  the  same  way,  because  all 
the  colonies  will  be  absolutely  equal  so 
far  as  the  provision  quoted  by  Sir  George 
Turner  is  concerned.  But  if  power  is 
given  to  allow  bounties  to  be  granted 
by  the  local  Parliaments,  the  provision 
suggested  by  my  right  honorable  friend 
may  raise  up  all  sorts  of  sore  points  in  the 
Commonwealth  on  this  matter,  upon  which 
people  are  really  very  keen.  The  keen 
point,  as  my  right  honorable  friend  will 
admit,  of  federalists  throughout  all  Aus- 
tralia is  absolutely  this — the  rising  of 
the  Commonwealth  is  to  be  the  death  of 
these  local  struggles  to  get  an  advantage 
for  one  colony  over  the  others,  or  for  one 
colony  to  place  its  producers  in  a  position 
of  advantage  over  the  producers  of  other 
parts  of  Australia  ;  and  it  is  because  we 
look  upon  that  as  a  vital  point  that  I  can- 
not, unfortunately,  yield  to  the  suggestion 
of  my  honorable  friend  (Mr.  Peacock). 

Sir  George  Turner. — We  do  not  want 
an  advantage  over  the  other  colonies.     I 
never  suggested  it. 
[Mr.  Reid. 


Mr.  REID.— But  the  right  honorable 
gentleman  will  see  that  his  proposal  will 
conduce  to  giving  an  advantage  to  some 
producers  over  others.  We,  in  giving  up 
our  freedom  to  carry  out  our  industrial 
destinies  in  our  own  way,  ask  my  right 
honorable  friend  to  do  the  same  on  behalf 
of  Victoria — to  absolutely  give  up  the 
freedom  of  his  colony  to  carry  out  its  in- 
dustrial destinies  according  to  its  own 
policy,  in  order  to  submit  to  the  broad 
federal  policy.  We  may  do  this,  feeling 
satisfied  that  the  affairs  of  the  Common- 
wealth will  be  administered  in  a  fair 
and  national  manner,  that  everything 
affecting  the  colonies  will  be  treated 
equitably,  and  that  justice  will  be  done 
to  every  member  of  the  group.  That  is 
what  we  all  aim  at,  I  think,  in  this  matter 
— that  we  should  arrive  at  a  state  of  things 
in  which  the  Commonwealth  Government 
will,  if  bounties  be  given,  treat  the  pro- 
ducers of  the  nation  on  equal  level  terms. 
In  carrying  that  out  it  may  well  be  that 
incidentally  a  certain  enterprise  in  a  par- 
ticular colony  would  be  singled  out,  be- 
cause perhaps  that  colony  would  have 
facilities  for  that  industry  which  no  other 
colony  would  have.  Incidentally,  there- 
fore, it  might  be  a  local  advantage,  but 
just  as  in  one  respect  one  colony  would 
have  a  local  advantage,  so  in  another 
respect  the  National  Government  would 
give  the  local  advantage  to  another  colony 
where  some  other  industry  perhaps  pos- 
sessed conditions  which  would  not  exist  in 
the  rest  of  the  colonies.  I  quite  see  the 
reasons  behind  my  honorable  friends' 
appeal  to  the  Convention.  I  quite  appre- 
ciate them.  I  believe  they  are  dictated 
by  an  honest  desire  to  make  this  Bill 
more  acceptable  to  the  people  of  Victoria, 
and,  therefore,  I  have  the  utmost  respect 
for  the  position  of  my  honorable  friends  as 
a  truly  federal  one  from  their  point  of  view. 
But,  on  the  other  hand,  I  have  to  safeguard 
the  interests  of  people  who  have  different 
opinions,  and  who  are  prepared  absolutely 
to  surrender  their  views  to  the  discretion 
of  the  Commonwealth  majority. 
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Mr.  LEWIS  (Tasmania).— This  dis- 
cussion began  in  a  very  interesting  and 
very  important  drafting  suggestion  made 
by  the  Attorney-General  of  Victoria,  and 
has  now  developed  into  a  general  debate  on 
the  broad  question  of  the  giving  of  bounties 
by  states  or  by  the  Commonwealth.  With 
regard  to  the  Drafting  Committee,  I  con- 
cur  in  the  opinion  expressed  by  the  honor- 
able member  (Mr.  Peacock)  that  this 
should  be  made  absolutely  clear.  I  do 
not  think  that  the  clause  as  it  comes  from 
the  Finance  Committee  is  clear.  It  pro- 
vides practically  that  grants  of  and  agree- 
ments for  bounties  made  before  a  certain 
date  shall  be  binding,  but  it  also  states 
that  laws  offering  bounties,  for  which 
possibly  money  has  been  expended  and 
will  be  expended,  but  for  which  the  con- 
tract is  not  absolutely  complete,  cease  and 
have  no  effect  on  the  -imposition  of  uni- 
form duties  of  customs.  Now,  that  was 
not  the  intention  of  this  committee,  and 
it  is  a  question  which  I  hope  will  be 
taken  into  the  serious  consideration  of  the 
Drafting  Committee,  so  that  we  shall  know 
that  laws  that  offer  bounties  and  that  are 
in  force  at  a  certain  date — I  do  not  mind 
what  the  date  is — shall  be  binding  and 
in  force  at  all  times,  and  will  be  available 
to  anybody  to  take  advantage  of  when  he 
complies  with  the  terms  and  conditions 
of  the  laws  under  which  they  are  granted. 
We  have  heard  many  suggestions  for 
dealing  with  this  question,  and  they  all 
acknowledge  the  absolute  right  of  the 
Federal  Parliament  to  a  complete  super- 
vision over  bounties,  in  order  to  maintain 
the  great  principle  of  absolute  equality  of 
trade  and  commerce  in  the  Commonwealth. 
But  the  amendments  all  show  the  dim^ 
culties  that  surround  it.  While  the 
Premier  of  Victoria,  in  his  amendment, 
acknowledges  that  the  bounties  must  be 
under  the  supervision  of  the  Federal 
Parliament,  he  agrees  that  state  bounties 
may  be  anulled  by  the  Federal  Parliament 
after  practically  the  mischief  has  been 
done.  I  can  imagine  nothing  which  will 
more  conduce  to  the   unpopularity  of  the 


Federal  Parliament  than  that  it  should  be 
called  upon  to  annul  a  bounty  offered  by 
a  state  out  of  its  own  funds,  and,  possibly, 
after  a  large  amount  of  capital  has  been 
expended,  and  a  large  amount  of  trouble 
undertaken,  in  order  to  secure  the  advan- 
tage of  the  bounties.  And  nothing  is 
more  likely  to  lead  to  the  embarrassment 
of  the  Federal  Parliament.  I  can  quite 
conceive  cases  in  which  they  would  prefer 
to  allow  a  slight  interference  with  absolute 
equality  of  trade  and  commerce  rather 
than  be  a  party  to  forcing  a  state  to  be 
guilty  of  what  would  morally  be  a  breach 
of  contract.  Then,  again,  the  proposal  of 
Sir  George  Turner  would  defeat  its  own 
object.  There  would  be  an  entire  absence 
of  security.  No  one  would  embark  his 
capital,  no  one  would  enter  into  any  en- 
gagement, no  one  would  undertake  any 
business  to  secure  this  bounty  if  he  had 
overhanging  him  the  fear  that  the  Federal 
Parliament  could  at  any  time  repeal  that 
bounty.  There  would  be  an  entire  absence 
of  security,  which  would  defeat  the  very 
object  which  the  representatives  of  Vic- 
toria have  in  view. 

Sir  George  Turner. — I  am  going  to 
put  it  in  a  more  acceptable  form  presently, 
when  I  am  in  order. 

Mr.  LEWIS.— The  proposal  to  refer  it 
to  an  Inter-State  Commission  does  not 
commend  itself  to  my  mind.  The  Inter- 
State  Commission  will  probably  be  com- 
posed of  gentlemen  well  versed  in  railway 
rates ;  they  will  be,  in  fact,  railway  ex- 
perts, and  not  the  proper  persons  to  deal 
with  the  distribution  of  bounties.  Now, 
the  grant  of  a  bounty  is  a  question  for  a 
Parliament  to  decide,  and  not  for  an  Inter- 
State  Commission.  It  is  a  question  of 
policy  rather  than  a  question  of  rates,  or 
anything  that  is  likely  to  come  under  the 
ken  of  an  Inter-State  Commission. 

Sir  George  Turner. — To  expedite  the 
matter,  would  you  leave  it  to  the  Federal 
Government  instead  of  to  the  Federal 
Parliament  1 

Mr.  LEWIS. — I  have  a  compromise  to 
propose  which  I  hope  will  meet  with  the 
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approval  of  the  right  honorable  member, 
and  that  is  that  the  state  Bhould  be 
allowed  to  offer  bounties  from  its  own 
funds,  first  having  obtained  the  approval 
of  the  Federal  Parliament. 

Sir  George  Turner. — That  will  take 
years  to  get. 

Mr.  LEWIS.  —  The  right  honorable 
member's  own  proposal  acknowledges  that 
the  Federal  Parliament  should  have 
some  supervision  over  the  distribu- 
tion of  bounties  by  the  states.  I  think 
that  the  sanction  should  be  got  before 
the  bounties  are  given  rather  than  that 
the  Parliament  should  have  the  power 
after  they  are  given,  and  after  con- 
tracts are  entered  into  and  engagements 
made,  to  sweep  away  the  bounties.  If 
we  acknowledge,  and  I  think  we  all  do 
acknowledge,  that  the  Parliament  should 
have  the  control  sooner  or  later,  let  them 
exercise  that  control  at  first  rather  than 
at  last.  It  was  urged  yesterday  by,  I 
think,  the  learned  members  (Mr.  Higgins 
and  Mr.  Deakin)  that  an  appeal  to  Parlia- 
ment at  the  outset  would  be  a  cumber- 
some method.  I  do  not  agree  in  that 
contention.  There  will  be  representa- 
tives, and  a  large  number  of  them, 
from  each  state,  and  if  a  state  is 
ready  to  give  its  money  in  fostering  a 
certain  industry,  and  if  its  representatives 
are  united  in  urging  the  Federal  Parlia- 
ment to  sanction  that  expenditure,  surely 
they  will  find  a  means  and  an  opportunity 
to  obtain  the  sanction  of  Parliament  at 
the  earliest  moment. 

Mr.  Howe. — But  suppose  the  Parlia- 
ment refuses  to  give  its  sanction  % 

Mr.  LEWIS. — Of  course  the  Parliament 
is  the  guardian  of  the  freedom  and  equality 
of  trade  and  commerce,  and  we  must  trust 
them  to  approve  of  no  grant  of  a  bounty 
by  any  state  which  will  interfere  with  the 
equality  of  trade  and  commerce.  We  have 
trusted  them  in  many  points,  we  must 
trust  them  also  in  this  point,  and  however 
cumbersome  this  system  may  be— I  do  not 
admit  that  it  is  cumbersome — it  will  be 
far  outweighed  by  the  greater  security 
[Mr.  Lewis. 


which  will  be  given  by  the  sanction  of  the 
Federal  Parliament  to  the  granting  of  this 
bounty,  and  so  inducing  capitalists  to  put 
in  their  money  to  develop  a  particular 
industry  rather  than  that  the  state  should 
offer  the  bounty  subject  to  be  annulled  at 
any  time  by  the  Federal  Parliament. 
I  throw  that  out  as  a  compromise,  and  I 
hope  it  will  be  accepted,  and  will  solve  the 
difficulties  that  are  felt  by  various  hon- 
orable members  who  have  spoken — 1 ! 
who  wish  the  state  Parliament  to  have  an 
absolute  right  of  granting  bounties,  sub- 
ject to  being  annulled  by  Parliament,  and 
those  who  would  not  like  the  state  Parlia- 
ment to  have  any  power  to  give  bounties. 

Mr.  McMILLAN  (New  South  Wales). 
— I  should  not  have  spoken  again  on  this 
question,  as  I  am  anxious  to  save  time 
but  the  more  the  discussion  has  gone  on 
the  more  improperly,  it  seems  to  me,  this 
clause  is  drafted  at  the  present  time. 
Now,  if  I  understood  aright,  what  was 
the  mind  of  the  Convention  previously  % 
It  was  not  that  we  should  make  any 
clause  to  allow  a  bounty  system  to  go  on 
ad  infinitum,  but  that  we  should  pre- 
serve all  contracts  that  might  be  made 
of  a  specific  character. 

Mr.  Reid. — Existing  contracts. 

Mr.  McMILLAN. — All  contracts  of  a 
specific  character.  It  is  not  a  contract, 
from  my  way  of  looking  at  it,  if  a  Go- 
vernment introduces  a  measure  giving 
a  bounty  on  certain  products.  For 
instance,  take  a  bounty  on  butter.  It  does 
not  necessarily  bind  itself  to  give  the 
bounty  for  a  period  any  more  than 
a  Government  that  puts  on  a  certain 
import  duty  binds  itself  that  it  will 
not  take  that  duty  off  for  a  certain 
period.  I  look  upon  this  clause  as  most 
dangerous.  From  that  point  of  view,  I 
think  it  ought  to  be  entirely  redrawn.  Of 
course,  I  can  see  clearly  that  Sir  George 
Turner  wants  to  so  negative  absolutely 
the  previous  clause  that,  the  Federal  Par- 
liament notwithstanding,  nothing  shall 
interfere  with  any  bonus  system  which 
may  be  introduced  up  to  the  30th  June. 
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That  seems  to  me  to  open  out  an  enormous 
area. 

Mr.  Reid.  —  The  clause  was  never 
intended  for  that.  It  would  not  include 
the  class  of  cases  the  honorable  member 
refers  to.  These  words  only  include  a 
specific  agreement  between  a  Government 
and  any  person. 

Mr.  McMILLAN.— But  the  honorable 
member  was  not  here  when  some  of  the 
speeches  were  made.  There  were  speeches 
made — and  that  is  my  reason  for  rising 
again — in  this  Convention  to-day  -which 
presuppose  that  all  bounties,  all  general 
agreements,  should  be  practically  sanc- 
tioned and  held  alive.  I  will  give  the 
honorable  member  an  instance. 

Mr.  Reid. — It  will  not  be  under  this 
unless  they  are  reduced  to  a  specific  agree- 
ment between  the  Government  and  an 
actual  person. 

Mr.  McMILLAN.— That  is  what  I  want 
to  make  clear.  I  will  give  the  honorable 
member  an  instance,  as  he  was  out  of  the 
chamber  at  the  time.  One  honorable 
member  said  that  they  were  just  about 
negotiating  a  guarantee  of  4  per  cent,  to 
some  specific  company  in  the  wine  busi- 
ness. Then  a  speech  was  made  by  another 
honorable  member,  which  seemed  to  imply 
that  that  was  the  general  policy  adopted, 
and  that  any  other  company  that  desired 
to  make  the  same  proposal  would  have  the 
same  guarantee,  and  so  on,  as  regards  any 
other  companies. 

Mr.  Reid. — That  would  not  be  valid 
under  these  words.  An  agreement  with  a 
given  company  would  be  valid  if  made  on 
or  before  the  30th  of  June  next,  but  no 
general  words  to  enable  a  fresh  agreement 
to  be  made  after  that  date  with  persons 
unknown  would  be  any  good. 

Mr.  McMILLAN.— I  only  want  to  know 
clearly  what  the  law  is,  because  it  is  very 
evident  that  that  is  not  the  view  taken  of 
it  by  honorable  members. 

Mr.  Reid. — That  is  the  effect  of  the 
words. 

Mr.  McMILLAN.— Very  well,  I  take  it 
that  if  a  law  is  passed  in  the  ordinary  way 


by  the  state  Parliament  offering  a  bounty, 
and  that  has  not  gone  into  a  specfic  con- 
tract, but  is  merely  a  matter  of  general 
legislation,  the  Federal  Parliament  can 
intervene  and  stop  that. 

Mr.  Reid. — It  dies.  All  these  general 
laws  die. 

Mr.  McMILLAN. — I  am  only  anxious 
that  that  should  be  thoroughly  under- 
stood. The  whole  trend  of  the  debate 
has  been  against  that  principle,  and  it  is 
better  that  we  should  at  this  stage  know 
that  that  is  the  real  position.  But  I 
think  I  am  right  with  regard  to  what  is 
in  the  minds  of  the  delegates  for  Victoria. 
They  think  that  they  will  have  a  perfect 
right  to  impose  a  general  policy  which, 
although  it  might  not  be  a  specific  contract 
with  individuals,  would  have  to  be  carried 
out,  notwithstanding  the  position  of  the 
Federal  Government. 

Mr.  Reid. — It  would  not  come  within 
these  words. 

Mr.  McMILLAN.— Then  I  am  perfectly 
satisfied.  I  do  not  like  the  thing  from 
beginning  to  end,  but  we  must  bring  the 
discussion  to  a  close,  and  I  will  vote  for 
the  proposal  on  that  understanding. 

Mr.  SYMON  (South  Australia).— The 
matter  of  substance  is  so  very  important 
that  perhaps  I  may  be  permitted  to  make 
an  observation  or  two,  rather  with  a  view 
of  expressing  what  is  in  my  own  mind  as 
to  the  meaning  of  this  clause  than  of 
dealing  with  the  very  large  question  of 
bounties.  I  lake  it  that  the  meaning  of 
sub-sections  (2)  and  (3)  in  the  Finance 
Committee's  report  is  that  on  the  imposi- 
tion of  uniform  duties  of  customs  all 
general  laws  giving  bounties  are  absolutely 
to  disappear.  In  the  interval  between 
the  establishment  of  the  Commonwealth 
and  the  imposition  of  uniform  duties,  these 
laws  remain  in  force,  but  every  specific 
contract  or  agreement  with  an  individual 
or  with  a  corporation  disappears  at  an 
earlier  date,  namely,  the  30th  June,  1898. 

Sir  George  Turner. — If  it  be  so,  it  is 
very  serious.     It  will  kill  us  in  Victoria. 
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Mr.  SYMON.— What  I  mean  is  that 
every  contract  made  after  that  date  is  to 
be  of  no  effect.  Every  contract  made  up 
to  that  date  remains  in  effect  during  the 
term  for  which  it  is  expressed  to  be  in 
force. 

Mr.  Isaacs. — Is  that  so  % 

Mr.  SYMON.— That  is  what  appears  to 
me  to  be  the  intention. 

Sir  George  Turner. — Although  the  law- 
offering  the  bounty  ceases  1 

Mr.  SYMON.— Yes  ;  the  general  law 
under  which  the  power  is  given  to  enter 
into  that  agreement  ceases,  but  the  agree- 
ment under  it  is  kept  alive  by  virtue 
of  this  sub-section.  That  is  what  I 
take  to  be  the  meaning  and  intention 
of  it.  I  give  my  assent  to  the  very 
broad  views  expressed  by  the  Right 
Hon.  Mr.  Reid  with  regard  to  the  estab- 
lishment of  perfectly  unrestricted  freedom 
of  trade.  There  is  to  be  no  interference 
unequally  with  the  producers  and  with 
commercial  men  in  one  colony  more  than 
another.  Still,  we  do  not  wish  in  any  way 
whatever  to  cut  covenants  or  to  destroy 
the  validity  or  honour  of  contracts  entered 
into.  That  is  what  I  take  to  be  the  sub- 
stance of  this  proposal. 

Mr.  Reid. — We  give  them  until  the 
30th  of  June  to  complete  any  negotia- 
tions. 

Mr.  SYMON. — Yes,  and  to  enter  into 
any  further  contracts  under  the  existing 
law  that  they  may  think  fit  to  make.  It 
is  obvious  that  there  must  be  some  limit, 
and  some  very  short  limit,  because  we 
know  the  pressure  that  may  be  put  upon 
local  Governments  for  the  purpose  of 
getting  a  continuity  of  these  things,  which, 
in  effect,  may  be  good  for  a  particular 
colony,  but  ruinous  to  the  interests  of 
those  living  over  the  border.  I  say,  there- 
fore, that  the  period  for  which  this  privi- 
lege is  extended  ought  to  be  as  limited  as 
it  can  be.  That  is  what  strikes  me  as  to  the 
meaning  of  these  two  sub-sections,  and  they 
are  perfectly  consistent.  There  is  nothing 
inconsistent  in  declaring  that  the  law  shall 
cease  at  one  period,  and  that  an  agreement 
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shall    not   be  operative    if   made    after  a 
certain    other   period.     These  two  things 
together  are  absolutely  essential  if  we  are 
to  carry  out  the  policy  of  giving  the  entire 
control  of  bonuses,  in  common  with  cus- 
toms and  excise,   to   the  Federal    Parlia- 
ment.    Whilst  I  say  that,  I  doubt  very 
much  if  the  amendment  suggested  by  my 
honorable   friend  (Mr.  Lewis),  in  his  very 
thoughtful  speech,  would  help  the  matter. 
The  object  of  this  provision  is  to  throw 
into  the  scope  of  the  federal  legislative 
power  the  control  of  these  bounties.     The 
whole  issue  is,  as  to  whether  the   control 
of  these  bounties  shall  remain    with  the 
states  or  be  in  the  hands  of  the  Federal 
Parliament.     You  cannot  have  both.     It 
seems  to  me  to  be  absolutely  impossible 
that  you  can  allow  both  the  state  Parlia- 
ments and  the  Federal  Parliament  to  deal 
with  bounties.       Perhaps   the   words  my 
honorable  friend  has  adopted  might  have 
the  effect  of  suggesting  that  the  state  Par- 
liaments still   retain  some   power,   but  it 
would  be  an  illusory  power,  because  before 
a  state  Parliament  could  do  anything  to 
which  validity  would  attach  it  would  have 
to  get   the  prior  sanction  of  the   Federal 
Parliament. 

Mr.  Lewis. — All  the  state  does  is  to  find 
the  money. 

Mr.  SYMON.— To  that  part  of  it  I 
should  have  no  objection,  but  I  think  we 
may  fairly  leave  that  and  the  whole  con- 
trol to  the  Federal  Parliament.  I  would 
ask  my  honorable  friend  (Mr.  Peacock)  to 
consider  whether  he  is  not  proceeding 
upon  an  erroneous  assumption  when  he 
says  it  may  be  suggested  out-of-doors  that 
in  this  Convention  we  are  doing  every- 
thing for  the  mercantile  community  and 
nothing  for  the  producers. 

Mr.  Peacock. — And  the  manufacturers. 

Mr.  SY'MON.— Yes.  There  is  not  a 
line  or  syllable  in  the  Bill  to  warrant  any 
such  contention.  This  very  clause,  on  the 
face  of  it,  has  written  in  large  letters  the 
protection  in  a  general  sense  and  the 
advancement  of  the  interests  of  the  pro- 
ducers. 


Commonwealth  of 


[15  Feb,  1898.  j 


Australia  Bill. 


961 


Mr.  Peacock. — Would  you  object  to 
the  modification  Sir  George  Turner  sug- 
gested that  the  state  might  give  bounties 
with  the  consent  of  the  Federal  Executive  ? 

Mr.  SYMON.— I  think  I  should  object 
to  that.  It  would  be  like  keeping  the 
word  of  promise  to  the  ear  and  breaking 
it  to  the  hope.  It  would  give  those  who 
would  be  likely  to  object  on  that  mistaken 
ground  nothing  whatever,  and  it  would  be 
a  pity  to  introduce  words  which  would 
cause  great  embarrassment  to  the  Federal 
Executive.  We  must  remember  that  the 
Federal  Executive  would  merely  be 
the  representative  of  the  Federal  Par- 
liament, as  this  is  to  be  a  responsible 
Government.  It  would  greatly  embarrass 
them,  and  it  would  not  give  the  states 
that  independent  control  of  bounties 
for  which  my  honorable  friends  from 
Victoria  apparently  contend.  There  must 
either  be  an  unrestricted  control  of 
bounties  on  the  part  of  the  states,  or  an 
unrestricted  control  on  the  part  of  the 
Federal  Parliament. 

Mr.  Peacock. — State  bounties  are  given 
in  the  United  States. 

Mr.  SYMON. — I  have  not  examined 
that  part  of  the  United  States  Constitu- 
tion, but  if  it  is  so,  it  is  a  defect.  On  the 
face  of  this  Bill  we  place  a  provision  to 
enable  the  Federal  Parliament  to  grant 
bounties  on  the  production  or  export  of 
goods.  What  more  can  be  sought  I  do 
not  know.  And  what  more  than  that 
can  be  expected  by  the  producers  of 
every  colony  ?  Not  only  has  the  Federal 
Parliament  the  power,  but  it  is  practically, 
on  the  face  of  the  Constitution,  invited  to 
exercise  that  power.  The  placing  of  these 
powers  in  the  Bill  is  an  invitation  to  the 
Federal  Parliament  to  exercise  them,  and 
no  doubt  the  Federal  Parliament  will  do 
what  is  just.  When  an  honorable  member 
gets  up  and  suggests  that  it  is  desirable 
to  retain  this  power  to  the  state  Parlia- 
ments because  the  Federal  Parliament  is 
difficult  of  access,  and  is  not  likely  to  con- 
sider the  interests  of  the  states,  I  repu- 
diate such  an  argument,  and  say  that 
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if  it  were  to  prevail  we  should  not 
want  federation  at  all.  The  Federal  Par- 
liament is  not  to  control  an  abstrac- 
tion. It  is  to  control  and  forward  the 
prosperity  of  every  state  in  this  Union. 
Otherwise,  we  must  look  upon  it  simply 
as  a  body  created  for  the  purpose  of  doing 
mischief.  I  look  upon  it  as  a  body  created 
for  beneficent  purposes,  and  one  of  those 
purposes  is  to  encourage  production  in 
every  state  of  the  Union  to  the  utmost  of 
its  power,  and,  if  a  majority  of  the  Federal 
Parliament  can  be  convinced  that  financial 
aid  is  necessary,  to  the  utmost  of  its  finan- 
cial strength.  The  honorable  members 
representing  Victoria  are  all  animated  by 
a  desire  to  disarm  opposition.  I  know 
that,  and  I  acknowledge  the  difficulties ; 
but  I  am  sure  that  with  their  power 
of  exposition,  aided  by  the  federal 
spirit  which  actuates  them,  they  will 
have  no  difficulty  in  convincing  the 
doubters,  and  in  satisfying  the  perhaps 
would-be  opponents  of  federation,  that 
every  possible  precaution  has  been  taken 
to  safeguard  the  interests  of  the  producers 
as  well  as  the  manufacturers  and  the  mer- 
chants— in  fact,  to  safeguard  the  interests 
of  every  citizen  of  the  Commonwealth. 
I  hope,  therefore,  that  these  provisions 
will  be  adopted.  I  believe  them  to  be  the 
best,  in  principle  at  any  rate,  which  have 
yet  been  advocated,  and  they  not  only 
declare  that  the  interests  of  production 
are  to  be  secured,  but  they  declare  that  in 
that  special  and  exceptional  class  of  pro- 
duction connected  with  mining  this  clause 
does  not  apply.  Their  wisdom  is,  I  think, 
only  equalled  by  their  prudence  and  their 
consistency  with  the  great  objects  of 
federation,  and  I  trust  that  they  will  be 
passed. 

Mr.  TRENWITH  (Victoria).— The  hon- 
orable member  (Mr.  Symon)  says  that  this 
is  a  question  of  giving  absolute  and  com- 
plete control  of  bounties  either  to  the 
states  or  to  the  Federal  Parliament.  That 
is  an  assertion  that  has  not  been  made 
clear  to  me,  at  any  rate,  by  any  argu- 
ments that  have  been  submitted,  and  the 
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evidence  that  the  Convention  does  not 
think  so  is  given  in  the  fact  that  we  have 
made  an  exception  in  connexion  with 
mining.  If  there  is  any  interest  in 
reference  to  which  this  might  be  re- 
garded as  a  federal  rather  than  a 
state  question,  it  is  mining,  because 
mining  is  carried  on  in  a  greater  or 
lesser  degree  in  each  of  the  Australian 
colonies.  There  are  interests  that  are 
peculiar  to  the  respective  colonies.  There 
is  the  iron  industry,  which  has  reached 
a  considerable  degree  of  development  in 
New  South  Wales,  whilst  up  to  the  pre- 
sent time  it  has  not  been  developed  in 
any  degree,  as  far  as  I  am  aware,  in  any 
of  the  other  colonies.  It  happens  that 
the  development  of  the  iron  industry  by 
the  state  of  New  South  Wales  is  possible 
under  this  clause,  and  therefore  this  is 
only  useful  as  an  instance  in  which,  with- 
out any  injury,  but  indeed  with  positive 
gain,  to  the  other  states,  New  South  Wales 
might  very  properly  give  a  bonus.  But 
while  that  is  so,  though  the  Common- 
wealth adopted  the  policy  of  bounties,  and 
gave  them  in  connexion  with  interests 
that  were  somewhat  general  in  their 
character,  there  would  be  considerable 
difficulty  in  passing  through  the  Common- 
wealth Parliament  a  Bill  to  give  a  bounty 
for  an  industry  located  in  one  state  only. 

Mr.  Brown. — Why  ? 

Mr.  TRENWITH.— Because  the  repre- 
sentatives of  the  other  states,  which  have 
no  direct  interest  in  the  matter,  would 
be,  if  not  antagonistic,  at  least  only  luke- 
warm in  regard  to  the  proposal,  and  while 
they  might  admit  in  a  general  way  that 
to  give  bounties  for  the  development  of  a 
national  industry  was  a  legitimate  thing 
to  do,  they  might  urge  that  the  Common- 
wealth Parliament  was  not  at  liberty  to 
spend  the  Commonwealth  money  in  de- 
veloping an  industry  in  one  state  alone. 

Mr.  Brown. — Do  we  find  that  selfish 
spirit  prevailing  in  our  local  Parliaments  1 

Mr.  TRENWITH.— Yes,  in  a  greater 
or  less  degree.     Appeals  from  all  sections 
of  the  community  are  heard  by  Parliament 
[Mr.   Treriwith. 


more  quickly  than  an  appeal  from 
only  one  section.  For  this  reason  I  urge 
the  necessity  for  inserting  these  proposals, 
and  the  absence  of  any  danger  connected 
with  them.  The  Premier  of  New  South 
Wales  said  that  it  appeared  to  be  thought 
by  some  honorable  members  that  the  Com- 
monwealth Parliament  would  be  opposed 
to  the  granting  of  bounties.  If  that  were 
the  attitude  of  the  Commonwealth  Par- 
liament, these  provisions  would  not  ham- 
per it,  because  it  is  only  proposed  that 
bounties  shall  be  given  by  the  state 
with  the  consent  of  the  Commonwealth 
Parliament. 

Mr.  Fraser. — The  Commonwealth  Par- 
liament will  not  be  opposed  to  the  grant- 
ing of  bounties. 

Mr.  TRENWITH.— I  think  it  highly 
probable  that  it  will  not,  and  that  is  why 
I  feel  so  earnest  about  the  matter.  I  feel 
that  the  general  principle  will  be  adopted 
by  the  Commonwealth  Parliament,  as  it  is 
being  adopted  by  the  states,  but  progress 
will  be  much  less  rapid  if  the  Federal 
Parliament  alone  has  the  power  to  grant 
bounties.  I  feel  that  the  progress  of  the 
states,  and  consequently  the  progress  of 
the  Commonwealth,  may  be  very  materially 
accelerated  if  power  is  given  to  the  states 
to  grant  bounties.  The  honorable  and 
learned  member  (Mr.  Symon)  must  know 
that  there  are  a  number  of  things  which 
can  be  done  by  the  states  and  by  the 
Federal  Parliament — by  either  at  their 
discretion.  But  if  something  is  done  by 
a  state  or  states  in  regard  to  which  the 
Federal  Parliament  subsequently  passes 
legislation,  it  is  very  properly  provided 
that  the  legislation  of  the  Federal  Parlia- 
ment shall  supersede  that  of  the  states. 
Honorable  members  who  profess  free-trade 
proclivities  in  connexion  with  the  methods 
of  taxation  and  the  control  of  trade  appear 
to  be  afraid  that  this  is  a  covert  effort  to 
obtain  bounties  which  may  be  used  for 
the  restriction  or  prevention  of  freedom  of 
intercourse.  I  am  probably  as  pronounced 
a  protectionist  as  there  is  anywhere,  but  I 
have  always  felt  that   there   should    be,. 
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wherever  practicable,  absolute  free-trade 
between  the  colonies.  I,  for  one,  would  be 
the  last  to  render  absolute  freedom  of 
intercourse  between  the  colonies  impos- 
sible, if  we  can  have  some  common  system 
of  protection  against  countries  outside 
Australia,  which  is  achieved  by  this 
Constitution.  It  may  be — but  I  think 
it  highly  improbable — that  the  policy 
adopted  by  the  Commmonwealth  will 
provide  for  freedom  of  intercourse 
with  all  the  countries  of  the  world. 
Notwithstanding  this,  no  one  is  more 
earnest  in  the  desire  to  see  absolute  free- 
dom of  intercourse  established  between 
the  colonies  than  I  am,  and  that  I  think 
is  the  desire  of  the  people  of  Victoria.  I 
was  going  to  give  another  illustration, 
which  seems  to  me  particularly  pertinent 
as  showing  the  desirability  of  leaving  this 
power  to  the  states,  with  the  consent  of 
the  Federal  Parliament— and,  I  will  go 
the  length  of  saying,  not  before  the  con- 
sent of  the  Federal  Parliament  is  obtained. 
In  New  South  Wales  they  have  for  some 
time  been  producing  kerosene.  I  have  not 
heard  of  any  other  part  of  Australia  where 
kerosene  can  be  produced. 

Mr.  Gordon. — The  honorable  member 
has  not  then  heard  of  the  deposits  in 
South  Australia. 

Mr.  Brown. — And  in  Tasmania,  too. 

Mr.  TRENWITH.— Then  it  would  seem 
that  a  federal  bounty  might  be  given  for 
the  development  of  this  industry.  My 
impression,  however,  is  that  New  South 
Wales  is  the  only  colony  where  an  effort 
has  been  made  to  produce  kerosene.  If 
the  New  South  Wales  Government  saw 
fit  to  give  a  bounty  for  the  development 
of  the  kerosene  industry,  that  could  not 
interfere  with  freedom  of  trade  throughout 
the  colonies,  and,  so  far  as  it  affected  the 
other  colonies  at  all,  it  would  benefit 
them  by  encouraging  the  local  production 
of  an  article  very  largely  used  through- 
out the  Commonwealth.  It  benefits 
Victoria  very  materially  that  a  mine  so 
rich  and  prosperous,  so  rich  and  so  full  of 
possibilities  as  Mount  Lyell,  should  have 


been  developed  in  Tasmania.  The  develop- 
ment of  that  mine  indeed  has  benefited 
the  whole  of  Australia,  and  so  it  would  be 
with  the  development  of  any  local  indus- 
try— unless  there  was  some  counter- 
balancing disadvantage,  such  as  a  restric- 
tion of  intercourse.  Of  course,  the  Com- 
monwealth Parliament  will  be  able  to  give 
a  bounty  when  they  think  a  bounty 
necessary,  and  they  may  in  time  be 
induced  to  do  anything  that  a  state  would 
consider  it  proper  to  do ;  but  while  a  state 
would  move  quickly,  the  Commonwealth 
Parliament  would  move  slowly.  It  must 
always  be  remembered  that  if  this  provision 
is  made  for  the  granting  of  state  bounties 
the  states  will  not  be  able  to  do  what  the 
Commonwealth  Parliament  could  not  do, 
or  would  consider  it  wrong  to  do  ;  but  the 
state  might  do  to-day,  and  at  once,  what 
the  Commonwealth  Parliament  would  take 
a  long  time  to  do. 

Mr.  GORDON  (South  Australia).— It 
was  upon  my  motion,  at  the  Sydney  Con- 
vention in  1891,  that  the  exclusive  power 
to  offer  bounties  was  vested  in  the  Federal 
Parliament,  because  it  is  obvious  that, 
unless  some  such  qualification  as  has  been 
suggested  by  the  Premier  of  Victoria  were 
adopted,  to  leave  to  the  states  the  power 
to  grant  bounties  might  seriously 
interfere  with  the  freedom  of  trade 
between  the  colonies.  I  think  that  if 
some  such  provision  had  been  made  at  the 
time  it  would  have  been  accepted.  Upon 
the  principle  that  the  greater  includes  the 
less,  if  the  Federal  Parliament  has  the 
right  to  offer  bounties,  it  will  have  the 
right  to  give  the  states  leave  to  offer 
bounties,  having  in  its  purview  the 
interests  of  the  whole  Federation,  and 
knowing  that  the  interests  of  no  part 
of  the  Commonwealth  will  be  injured.  It 
appears  to  me  that  the  suggestion  of  the 
right  honorable  gentleman  might  be 
adopted.  By  the  tacking  on  of  a  few 
words  to  sub-section  (86a)  the  whole  end 
we  have  in  view  might  be  achieved. 

The    CHAIRMAN.— The    debate    has 
wandered    very    considerably    from     the 
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question  before  the  Chair,  which  is  simply 
the  insertion  of  a  new  paragraph  suggested 
by  the  Finance  Committee.  We  have  not 
yet  come  to  the  amendment  suggested  by 
the  Premier  of  New  South  Wales. 

Mr.  GLYNN  (South  Australia).— It  has 
been  pointed  out  by  the  Attorney-General 
of  Victoria  that  this  sub-section  simply  pre- 
serves the  existence  of  contracts  entered 
into  prior  to  the  30th  of  June,  1898,  but 
if  these  contracts  may  end  with  the  repeal 
of  the  grant,  which  will  be  repealed  upon 
the  coming  into  force  of  uniform  duties  of 
customs,  the  meaning  of  that  is  that  you 
only  give  life  to  these  contracts  until  uni- 
form duties  of  customs  are  imposed.  So 
that,  while  a  contract  may  be  made  for 
twenty  years,  it  may  be  put  an  end  to 
after  two  or  three  years.  The  point 
is  whether  the  clause  should  not  be 
recast.  The  honorable  and  learned  gen- 
tleman very  properly  suggested  that  the 
paragraph  is  expressed  negatively  instead 
of  affirmatively.  I  think  that  the  whole 
difficulty  would  be  got  over  if  an  affirma- 
tive expression  were  provided,  so  as  to  give 
vitality  to  all  contracts  entered  into  prior 
to  June,  1898,  to  the  full  length  of  their 
term. 

Mr.  ISAACS  (Victoria). — lam  perfectly 
satisfied  with  the  assurance  that  we  have 
had  from  the  leader  of  the  Convention, 
but  I  wish  to  move  an  amendment  which 
will  practically  fall  in  with  the  observa- 
tions of  the  honorable  and  learned  mem- 
member  (Mr.  Glynn).     I  beg  to  move  — 

That  the  amendment  be  amended  by  the  in- 
sertion, after  the  word  "  but,"  of  the  following 
words,  "  the  provisions  of  this  section  shall  not 
apply  to  any  grant  of  or  agreement  for  any  such 
bounty  made  by  or  under  the  authority  of  the 
Government  of  any  state  before  the  30th  day  of 
June,  1898. 

Mr.  SYMON  (South  Australia).— The 
effect  of  the  amendment,  as  I  understand 
it,  is  that  all  laws  with  respect  to  the 
granting  of  bounties  in  force  at  the  time 
of  the  establishment  of  the  Commonwealth 
will  remain  in  full  force  until  the  imposi- 
tion of  uniform  duties ;  that  all    grants 


and  agreements  made  under  those  laws 
before  the  30th  June,  1898,  remain  in 
full  force  and  eftect,  notwithstanding  the 
departure,  so  to  speak,  from  the  laws  on 
the  imposition  of  uniform  duties;  that  in 
the  interval  between  the  30rh  June, 
1898,  and  the  imposition  of  uniform  duties, 
those  laws  remain  in  full  force  and 
operation  in  each  state,  so  that  each 
state  may  grant  these  bounties,  may 
enter  into  agreements,  and  may  do  every- 
thing it  pleases  in  the  interval,  except 
that  agreements  and  grants  arranged  for 
during  that  interval  cease  on  the  cessation 
of  the  law,  and  the  only  agreements  and 
grants  that  are  preserved  after  the  cessa- 
tion of  the  law  are  those  made  before  the 
30th  June,  1898. 

Mr.  Isaacs. — There  are  no  words  ex- 
pressly preserving  them,  and  that  is  the 
danger. 

Mr.  SYMON. — I  was  going  on  to  say 
that  my  honorable  friend's  amendment 
is  intended  to  make  that  absolutely 
clear.  I  agree  with  it.  It  is  well  that  it 
should  be  known  publicly  that  each  state 
can  go  on  during  those  two  years  granting 
those  bounties  and  facilitating  the  opera- 
tions of  its  producers  just  as  before, 
except  that  at  the  end  of  two  years  they 
cease.  That  gives  a  sort  of  locus  peni- 
te?itia3.  Only  those  grants  and  agree- 
ments which  were  made  before  the  30th 
June,  1898,  remain  in  full  operation. 

Mr.  Isaacs' amendment  was  agreed  to. 

The  new  paragraph,  as  amended,  was 
agreed  to. 

Paragraph  (4).— The  control  and  collection 
of  duties  of  customs  and  excise,  and  the  con- 
trol of  the  payment  of  bounties,  shall  neverthe- 
less pass  to  the  Executive  Government  of  the 
Commonwealth  upon  the  establishment  of  the 
Commonwealth. 

Mr.  O'CONNOR  (New  South  Wales).— 
In  order  to  carry  but  the  recommendation 
of  the  Finance  Committee  I  propose  the 
omission  of  this  paragraph.  It  is  proposed 
to  make  a  separate  clause  to  provide  for 
this  matter,  which  will  be  86a.    I  propose 
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to  omit  the  paragraph,  if  that  can  be 
done. 

The  paragraph  was  struck  out. 

Paragraph  (5). — This  section  shall  not  apply 
to  bounties  or  aids  to  mining  for  gold,  silver, 
or  other  metals. 

Mr.  O'CONNOR.— Upon  this  paragraph 
there  is  an  amendment  necessary  on  the 
recommendation  of  the  Finance  Com- 
mittee.    I  beg  to  move — 

That  before  the  word  "This"  the  word 
"neither"  be  inserted,  that  the  words  "nor 
the  preceding"  be  inserted  before  the  word 
"section,"  and  the  word  "  not  "  be  struck  out. 
The  clause  will  then  read  "Neither  this 
nor  the  preceding  section  shall  apply." 

The  amendment  was  agreed  to. 

Sir  GEORGE  TURNER  (Victoria).— 
When  we  were  discussing  this  question, 
our  desire  was  to  assist  mining  enterprise, 
but  I  do  not  approve  of  the  words  as  they 
now  stand  in  the  clause.  There  is  always 
a  difficulty  about  the  construction  of  the 
words  "other  metals,"  and  there  is  a 
question  as  to  whether  they  do  not  mean 
ejusdem  generis.  Minerals  would  not  be 
included  under  this  definition,  and  I  think 
it  would  be  much  better  if  we  made  the 
clause  read  so  as  to  apply  to  mining  for 
metals  or  minerals. 

Mr.  Kingston. — Why  not  stop  at  the 
word  "mining  "1 

Sir  GEORGE  TURNER.— That  would 
meet  my  view,  and  I  beg  to  move — 

That  all  the  words  after  the  word  "  mining  " 
be  omitted. 

Mr.  O'CONNOR  (New  South  Wales).— 
The  clause  as  it  stands  was  the  result  of  a 
long  discussion  in  Adelaide.  It  was  held 
that  bounties  granted  for  the  production 
of  metals  stood  in  a  different  position 
altogether  from  bounties  granted  for  the 
production  of  goods  which  might  be  the 
objects  of  commerce  between  different 
states.  It  is  because  a  bounty  on  the  pro- 
duction of  metals  would  have  no  effect  on 
the  price  that  this  clause  was  agreed  to. 
The  honorable  member  has  suggested  that 
instead  of  gold,  silver,  and  other  metals, 
the  words   "other   mineral*"   should    be 


introduced.  There  is  an  objection  to  the 
word  "  mineral,"  because  that  would  apply 
to  coal. 

Sir  George  Turner. — Why  not  give  a 
bonus  for  the  production  of  coal  1 

Mr.  O'CONNOR.— Coal  is  in  a  different 
position  altogether  to  the  other  metals. 
The  policy  of  the  Convention  was  based 
on  the  reason  that  coal  is  an  article  of 
commerce  between  the  different  states. 

Sir  John  Forrest. — But  New  South 
Wales  has  got  all  the  coal  at  present. 

Mr.  O'CONNOR.— Coal  is  in  a  different 
position  altogether.  We  have  enacted 
that  there  shall  not  be  a  bounty  on  pro- 
duce of  any  kind,  and  that  applies  all  the 
more  strongly  to  the  production  of  such 
an  article  as  coal. 

Sir  George  Turner. — This  means  that 
we  are  not  to  develop  our  coal  resources 
at  all.     You  are  going  too  far. 

Mr.  O'CONNOR.— The  honorable  mem- 
ber will  see  that  this  sweeps  away  entirely 
the  wThole  object  of  handing  over  the  con- 
trol of  bounties  to  the  Federal  Govern- 
ment. If  you  give  a  bounty  for  the  pro- 
duction of  coal,  you  might  as  well  give  a 
bounty  for  the  production  of  butter  or  any 
other  natural  product. 

Dr.  Cockburn. — So  you  ought  to. 

Mr.  O'CONNOR. — The  reason  why  you 
are  not  allowed  to  give  a  bounty  for  the 
production  of  butter,  or  any  other  article 
of  that  kind  produced  in  a  state,  is  because 
the  bounty  would  interfere  with  the  price 
and  the  sale  in  commerce  between  the 
states,  and  exactly  the  same  consideration 
would  apply  to  a  mineral  like  coal,  which 
is  the  subject  of  sale.  The  case  of  gold, 
silver,  or  any  other  metal  is  quite  dif- 
ferent. It  is  not  the  subject  of  trade  and 
commerce  between  the  different  states, 
and  that  is  the  reason  why  the  two  things 
are  put  in  separate  classes.  I  only  make  that 
remark  because  Sir  George  Turner  has  sug- 
gested that  the  matter  should  be  dealt  with 
in  a  particular  way.  Exactly  the  same  ob- 
jection may  be  raised  to  leaving  out  all  the 
words  after  the  word  "  mining."  It  ought 
to  be  put  beyond  all  question  that  the 
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only  mining  bounties  to  bo  excepted  are 
bounties  dealing  with  gold,  silver,  and 
metals,  so  as  to  draw  that  line  of  distinc- 
tion. The  object  in  Adelaide  was  not  to 
interfere  with  the  giants  of  the  different 
states  made  for  prospecting  purposes.  In 
all  the  states  these  prospecting  grants  are 
given  to  develop  the  particular  localities, 
and  it  was  thought  that  they  might  as 
well  continue  to  be  given. 

Sir  John  Forrest. — For  coal  especially. 

Mr.  O'CONNOR.— So  that  there  should 
be  no  interference  with  the  general  policy 
in  framing  this  Constitution. 

Sir  John  Forrest. — Why  should  it  not 
apply  to  coal  1 

Mr.  O'CONNOR.— Coal  stands  in  a  dif- 
ferent position  altogether.  The  Conven- 
tion at  that  time  recognised  the  difference, 
and  I  hope  the  committee  will  pass  the 
clause  as  it  stands. 

Sir  GEORGE  TURNER  (Victoria).— I 
regret  that  the  honorable  member  (Mr. 
O'Connor)  has  taken  up  this  position.  I 
will  press  my  amendment  to  a  division. 
Step  by  step  New  South  Wales  seems  to 
be  gaining  everything,  while  the  other 
colonies  are  getting  nothing.  I  have  a  very 
great  deal  of  patience,  but  I '  must  tell 
my  honorable  friend  that  my  patience  is 
nearly  exhausted. 

Mr.  O'Connor. — This  applies  to  every 
colony.  Why  say  that  New  South  Wales 
gets  an  advantage  1 

Sir  GEORGE  TURNER.— New  South 
Wales  has  apparently  got  her  coal  resources 
developed.  We  cannot  develop  the  coal 
resources  which  we  probably  have  without 
assistance  from  the  state.  Is- New  South 
Wales  going  to  play  the  part  of  the  dog- 
in  the  manger,  and  say  to  us — "  You  shall 
not  develop  your  coal "  1 

Mr.  Wise. — Are  yon  willing  to  allow 
us  to  give  bounties  to  manufactures  1 

Sir  GEORGE  TURNER.— I  would 
allow  you  to  give  any  bounties  you  like 
if  they  do  not  interfere  with  other  states. 
Giving  bounties  to  manufactures  is  some- 
what different  to  developing  the  natural 
resources  of  the  colonies.  We  know7  that  in 
[Mr.  O'Connor. 


our  colony,  in  South  Australia,  and  prob- 
ably in  Tasmania  and  Western  Australia, 
we  cannot  develop  our  coal  industries  unless 
the  Governments  are  prepared  to  give 
assistance.  Are  we  to  kill  these  industries 
altogether1?  We  are  doing  nothing  for 
the  benefit  of  our  natural  industries  in 
this  Convention.  We  are  doing  nothing 
for  our  producers.  We  are  only  helping 
Our  merchants  and  manufacturers.  The 
majority  of  our  people  will  say  that  under 
these  circumstances  it  is  better  for  us  to 
stand  out  of  this  Federation  altogether. 

Mr.  Symon. — Do  not  say  that. 

Sir  GEORGE  TURNER.— I  am  afraid 
they  will  say  it. 

Mr.  O'Connor. — Is  not  your  proposal 
the  same  as  putting  an  import  duty  on 
coal  ? 

Mr.  Wise. — Exactly  the  same. 

Sir  GEORGE  TURNER.— We  shall  be 
debarred  from  assisting  any  company 
which  desires  to  prospect  and  eventually 
to  mine  for  coal.  This  will  prevent  us 
from  giving  £500  or  .£1,000  to  help  such 
a  company.  We  are  at  liberty  to  do  that 
in  the  case  of  gold,  silver,  and  other 
metals ;  but  we  may  discover  a  large 
number  of  other  minerals  besides  coal  in 
the  different  colonies. 

Mr.  Wise. — Is  the  honorable  member 
prepared  to  limit  the  bounties  to  grants 
in  aid  for  prospecting  and  discovery  1 
That  was  the  attitude  which  was  taken 
up  in  Adelaide.  Then  it  would  include 
coal  if  you  like.  If  the  grants  are  to  be 
in  aid  of  production  that  is  altogether 
different. 

Sir  GEORGE  TURNER.— A  grant  for 
prospecting  and  discovery  would,  in  many 
cases,  hardly  be  sufficient.  We  must  be 
prepared  to  do  something  to  help  persons 
to  develop  the  coal  industry.  I  cannot 
get  away  from  the  fact  that,  step  by  step, 
we  are  going  a  long  way  to  kill  all  the 
natural  industries  in  our  colony,  which  it 
ought  to  be  the  desire  and  intention  of  the 
Government  to  develop.  I  ask  my  hon- 
orable friends  from  New  South  Wales, 
who  have  gained,  step  by  step 
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Mr.  Wise.— In  New  South  Wales  the 
people  are  jealous,  and  say  you  are  rob- 
bing us  at  every  turn. 

Sir  GEORGE  TURNER.— I  have  not 
seen  anything  that  any  of  the  other 
colonies  are  getting.  I  am  not  going  to 
delay  the  Convention  by  going  over  all  the 
points  which  New  South  Wales  has  gained; 
but  I  say  now,  as  I  said  at  first  in  Sydney, 
that  I  believe  New  South  Wales  in  five 
years'  time  will  be  the  colony  that  will 
get  the  most  advantage  from  federation. 
I  have  no  hesitation  in  saying  that 
that  is  now  my  matured  opinion,  after 
giving  the  question  every  consideration. 
I  ask  Mr.  O'Connor  not  to  oppose  my 
amendment,  but  to  allow  the  colonies  the 
same  right  to  assist  in  developing  the  coal 
industries  as  it  is  proposed  to  give  them 
in  developing  metals.  I  will  insist  upon 
putting  my  amendment,  in  order  to  test 
the  feeling  of  the  Convention. 

[The  Chairman  left  the  chair  at  one 
o'clock  'p.m.  The  committee  resumed  at 
five  minutes  past  two  p.mJ] 

Mr.  HIGGINS  (Victoria).— On  this  par- 
ticular amendment  I  shall  have,  with  great 
regret,  to  vote  against  my  right  honorable 
friend,  the  Premier  of  Victoria,  if  the 
amendment  is  pressed  to  a  division.  I 
can  see  that  the  amendment  will  be  a 
derogation  from  freedom  of  trade  within 
the  Commonwealth ;  and  anything  which 
tends  in  that  direction,  as  I  said  last  night, 
I  shall  have  nothing  to  do  with.  The 
effect  of  the  amendment,  if  it  is  carried, 
will  be  that  there  will  be  power  in 
Victoria  and  other  colonies  to  exclude 
Newcastle  coal  —  to  practically  give 
bounties  on  the  production  of  coal 
in  Victoria  which  will  exclude  coal 
from  Newcastle ;  and  that  I  take  to  be 
distinctly  a  derogation  from  freedom  of 
trade  and  commerce  within  Australia.  I 
hope  the  committee  will  clearly  apprehend 
the  particular  amendment  now  before  the 
Chair.  The  amendment  is  that  a  state 
may,  without  any  restriction  whatever, 
give     any     bounty    it    thinks     fit    upon 


anything.  Now,  the  only  exception  which 
was  made  in  Adelaide  was  upon  my 
motion,  and  it  was  that  the  state  might 
give  bounties  or  aids  for  any  metals — not 
minerals — butgold,  silver,  and  other  metals. 
There  was  no  danger  of  any  interference 
there  with  inter-state  commerce;  but  when 
it  comes  to  a  question  of  minerals,  without 
any  restriction  whatever,  I  say  that  pro- 
posal can  be  worked,  within  the  law,  for 
the  purpose  of  aiding  our  Korumburra 
and  other  mines ;  and,  much  as  I  should 
like  to  see  the  Korumburra  mines  prosper, 
I  certainly  think  we  must  take  the  bad 
with  the  good.  We  are  going  to  have  the 
great  benefits  of  intercolonial  freedom  of 
commerce,  and  we  must  submit  to  abstain 
from  giving  the  state  power  to  grant 
bounties  and  aids  in  favour  of  coal  and 
other  minerals. 

Sir  George  Turner. — Our  people  may 
think  we  are  paying  too  dear  for  those 
great  benefits. 

Mr.  HIGGINS.— Of  course,  it  is  for  oui 
people  to  consider  whether  it  is  worth 
while  to  submit  to  that  noble  prin- 
ciple, as  I  consider  it  to  be,  of  freedom 
of  transit  of  goods  between  the  different 
parts  of  this  Commonwealth  of  Australia. 
I  am  quite  sure  that  our  people  are  as 
strongly  federal  in  spirit  as  the  people  of 
any  other  colony  in  the  group,  and  I  am 
certain  that  they  are  willing  to  accept  all 
the  consequences  of  inter-state  freedom  of 
commerce.  I  hope  it  will  be  clearly 
understood  that  it  is  only  this  particular 
amendment  that  I  take  exception  to. 
Last  evening  I  suggested — and  I  am  very 
glad  to  see  that  the  Premier  of  Victoria 
has  accepted  that  suggestion — a  modifi- 
cation of  his  proposal  with  regard  to 
bounties  given  with  the  assent  of  the 
federal  authority.  As  to  that,  I  shall 
support  him  with  all  my  heart  and 
soul.  I  think  all  the  arguments  that 
have  been  urged  against  that  proposal, 
upon  the  ground  of  interference  with 
inter-state  commerce,  are  beside  the 
point.  I  do  not  think  they  have  touched 
the  argument  of  the  Premier  of  Victoria 
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at  all.  The  idea  in  that  proposal 
is  simply  that  a  state  may  grant  a 
bounty  on  anything  provided  the  federal 
authority  consents,  and  of  course  the 
federal  authority  will  see  in  giving  its 
consent  that  there  is  no  interference  with 
interstate  commerce.  The  Premier  of 
Victoria  is  quite  right  in  urging  that 
there  are  plenty  of  articles,  plenty  of  pro- 
ducts, on  which  a  bounty  can  be  given 
without  any  interference  whatever  with 
inter-state  commerce,  and  I  shall  support 
him  in  that  matter  as  heartily  as  I  can. 
But  as  to  the  present  amendment,  I  submit 
that,  however  desirable  it  may  seem  to  us  to 
help  our  own  industries,  it  is  an  amendment 
which  will  have  the  effect  of  derogating 
from  one  of  the  chief  commercial  advan- 
tages to  be  derived  from  federation,  and 
that  is,  absolute  freedom  of  goods  crossing 
the  border.  At  Adelaide,  the  Premier  of 
Victoria  never  urged  what  he  now  de- 
claims about.  In  his  speech  just  now  he 
said  that  New  South  Wales  is  getting  all 
her  own  way,  and  that  she  is  getting  it 
more  and  more,  but  at  Adelaide  she  got 
this  particular  point. 

Dr.  Cockburn. — We  saw  it  was  no  good 
opposing  it. 

Mr.  Wise. — It  was  not  objected  to.  I 
have  the  debate  here. 

Dr.  Cockburn. — I  objected,  in  com- 
mittee, and  also  previously — not  as  to  coal 
particularly,  but  generally. 

Mr.  Wise. — It  is  coal  we  are  talking 
about  now. 

Mr.  HIGGINS.— When  the  Premier  of 
Victoria  says  that  we  are  giving  up  more 
and  more  to  New  South  Wales,  the  answer 
is  that  this  thing  was  conceded  without 
any  objection  on  his  part  at  Adelaide,  and 
\f  it  was  right  then  it  is  right  now. 

Mr.  Wise. — Conceded  !  It  is  only  a 
declaration  that  you  won't  ask  something 
more  from  us. 

Mr.  HIGGINS.— The  honorable  mem- 
ber may  take  the  expression  in  that  form 
if  he  thinks  fit.  I  only  wish  to  put  my 
position  before  the  committee.  I  believe 
:,hat  the  people  of  Victoria  are  eager  for 
[Mr.  Higgins.  / 


freedom  of  trade  between  the  colonies,  and 
that  they  are  willing  to  take  it,  even  with 
the  condition  that  they  cannot  give  special 
bounties  in  aid  of  the  coal  or  other  in- 
dustries. I  have  thought  it  necessary  to 
explain  my  attitude  in  this  matter,  be- 
cause, as  representing  a  Victorian  con- 
stituency, and  as  having  been  elected  by 
Victorians,  I  feel  the  responsibility  of  my 
vote  on  this  amendment. 

Mr.  McMILLAN  (New  South  Wales).— 
I  go  further  than  the  point  of  objecting 
to  this  amendment ;  I  think  there  is  grave 
danger  in  discussing  this  question  at  all. 

Mr.  Kingston. — Discussing  it? 

Mr.  McMILLAN. —  What  I  mean  is, 
that  I  think  it  is  going  a  step  beyond  all 
reason  with  regard  to  this  matter  of 
bounties.  I  think  that  any  attempt  to 
lead  up  to  such  a  discussion,  involving  the 
equality  of  trade  in  the  great  coal-mining 
industry  of  New  South  Wales,  would  do  a' 
great  deal  of  harm  in  connexion  with  the 
debates  of  this  Convention.  Of  course,  I 
am  not  saying  that  the  matter  should  not 
be  debated ;  but  it  really  seems  to  me 
that,  if  the  Prime  Minister  of  Victoria 
could  withdraw  this  amendment,  after  the 
speeches  which  have  been  made  upon  it 
— because  I  do  not  think  there  is  any 
possible  chance  of  its  being  carried  — 
the  effect  would  be  better.  Of  course, 
the  right  honorable  gentleman  will  thor- 
oughly understand  that  I  do  not  say  this 
in  any  impertinent  or  dictatorial  tone,  but 
simply  because  it  appears  to  me  that 
the  fact  that  we  are  asked  to  allow  a  bonus 
to  be  given  to  the  coal  trade  of  Victoria, 
which  would  have  so  manifestly  the  effect 
of  an  import  duty  on  coal,  and  be  so  de- 
rogatory to  all  the  principles  of  that 
equality  of  trade  which  lies  at  the  very 
basis  of  this  Constitution — it  does  seem  to 
me,  that  the  effect  of  even  a  discussion  of 
this  kind  would  be  bad  in  the  interests  of 
federation. 

The  amendment  was  negatived. 

Mr.  HIGGINS  (Victoria).  —  I  under- 
stood that  Sir  George  Turner  was  going 
to  add  certain  words  to  this  paragraph.     I 
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do  not  wish  to  take  it  out  of  his  hands  if 
he  desires  to  do  that. 

Sir  GEORGE  TURNER  (Victoria).— I 
have  a  feeling,  from  my  late  experience  in 
the  Convention,  in  moving  this  proposal, 
that  it  is  almost  hopeless. 

Several  Honorable  Members. — No,  no. 

Sir  GEORGE  TURNER.— My  honor- 
able friend  (Mr.  Wise)  may  smile,  but  I 
can  assure  him  that  I  am  in  real  earnest. 

Mr.  Howe. — Right;  we  must  concede 
something. 

Sir  GEORGE  TURNER,— I  am  glad  to 
hear  that,  because  I  have  not  found  any- 
thing conceded  yet. 

Mr.  Wise. — You  have  had  everything 
your  own  way. 

Sir  GEORGE  TURNER.— I  have  had 
nothing  conceded  to  me  yet. 

Mr.  Wise. — You  are  so  reasonable  that 
you  have  asked  for  nothing. 

Sir  GEORGE  TURNER.— That  is  just 
my  failing.  If  I  had  been  like  some  of 
the  representatives  of  other  colonies,  and 
asked  for  something  unreasonable,  I  might 
have  got  some  reasonable  concession. 

Mr.  McMillan. —  You  are  the  most 
reasonable  man  in  the  Convention. 

Sir  GEORGE  TURNER.— I  propose  to 
add— 

This  section  shall  not  apply  to  any  bounty  or 
aid  granted  by  any  state  with  the  consent  of 
the  Governor-General  in  Council  or  of  the 
Parliament  of  the  Commonwealth. 

Mr  Wise.— Strike  out  the  words  "the 
Governor-General  in  Council  or  of." 

Sir  GEORGE  TURNER.— Of  course; 
strike  out  the  only  part  of  my  amend- 
ment that  I  am  anxious  to  get,  and  take 
what  is  practically  of  little,  if  any,  use, 
and  my  honorable  friends  are  willing  to 
concede  it.  I  put  in  the  "  Governor- 
General  in  Council  or  the  Parliament  of 
the  Commonwealth,"  because  I  say  this  : 
That  if  we  have  to  go  with  all  these 
applications  to  the  Federal  Parliament — 
a  body  which  will  meet  probably  for 
three  months  out  of  the  twelve,  a  body 
which,  for  a  time,  at  all  events,  will  be 
dealing    with    very  large   and    important 


questions — the  Federal  Parliament  will 
have  little,  if  any,  time,  even  if  it  has 
the  inclination,  to  deal  with  this  question 
of  bounties  in  cases  where  it  affects  only 
one  colony.  And  if  the  proposal  for  a 
state  bounty  is  to  be  brought  forward 
by  a  private  member  in  the  Federal 
Parliament,  he  will  be  in  a  far  worse 
position  than  a  private  member  in  one  of 
our  local  Parliaments,  and  we  all  know 
what  little  chance  a  private  member  in 
one  of  our  local  Parliaments  has  of  carry- 
ing a  motion  or  of  passing  a  Bill.  Now,  if 
we  are  to  leave  it  in  this  way,  that  some 
representative  of  any  colony  that  requires 
a  bonus  is  to  bring  it  before  the  Federal 
Parliament  as  a  private  member,  I  say 
that  such  concession  as  that  would  be 
worse  than  useless  to  us,  because  it  would 
be  simply  misleading  those  of  our  people  in 
Victoria  whomight  think  that  they  wereget- 
ting  what  was  of  real  benefit  and  advantage 
to  them.  And  if  the  committee  strike 
out  the  words  "  the  Governor-General  in 
Council,"  and  it  is  to  be  left  simply  to  the 
Federal  Parliament,  then  I  will  vote 
against  the  proposal  myself  as  being  worse 
than  useless — as  being  misleading.  But 
if  we  are  to  be  permitted  to  go  before  the 
Governor-General  in  Council — the  Govern- 
ment of  the  day — during  the  time  Parlia- 
ment is  not  sitting,  and  if  we  can  make 
out  a  good  case  for  the  bounty  that  our 
people  desire,  and  can  show  that  no 
injury  will  be  done  to  any  other  colony  by 
allowing  that  bounty  to  be  given,  why  not 
give  power  to  the  Federal  Executive  to 
consent  to  the  grant  of  that  bounty  ? 
We  are  not  asking  that  the  Federal 
Executive  should  deal  with  federal 
moneys  belonging  to  the  Common- 
wealth, but  simply  to  consent  to  the 
spending  of  money  of  a  particular  state 
by  that  state  for  the  benefit  of  certain 
industries  in  that  state,  so  long  as  that 
benefit  is  not  injurious  to  any  other  part 
of  the  Commonwealth.  I  fail  to  see  any 
reason  whatever  why  we  should  not  give 
that  power  to  the  Governor-General  in 
Council.     It  is  a  power  which  that  body 
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will  be  slow  to  exercise.  This  proposal  of 
mine  does  not  go  to  anything  like  the 
length  to  which  I  think  the  Convention 
ought  to  go  in  this  direction  for  the  sake 
of  many  of  the  colonies,  but,  seeing  that 
it  is  the  only  thing  I  have  any  hope  of 
carrying,  I  am  willing,  accepting  the  sug- 
gestion of  my  honorable  friend  (Mr. 
Higgins),  to  submit  my  amendment  in  this 
altered  form.  By  going  to  the  Governor- 
General  in  Council  a  state  can  have  its 
application  for  a  bounty  speedily  settled 
one  way  or  the  other.  If  it  has  to  go  to  the 
Federal  Parliament,  while  the  consent  of 
that  body  is  being  obtained  the  industry 
it  desires  to  assist  may  die.  People  who 
propose  to  invest  their  capital  and 
energies  in  a  certain  industry,  on  con- 
sideration of  receiving  assistance  from  the 
state,  will  not  wait  month  after  month 
and  year  after  year  for  a  bonus  of  £3,000 
or  £4,000  to  assist  them  in  establishing 
that  industry.  And  yet  they  may  have 
to  wait  that  time  if  the  consent  of  the 
Federal  Parliament  is  to  be  absolutely 
necessary  to  authorize  the  grant  of  that 
bounty.  Those  people  will  say — "We  prefer 
to  take  our  capital  and  our  abilities  to  some 
other  country,  where  we  can  get  prompt 
assistance."  I  put  in  "  the  Federal  Par- 
liament" for  this  reason,  namely,  that 
should  the  Government  of  the  day  say 
"  No"  to  a  state's  application  for  its  con- 
sent to  a  bounty,  the  state  will  still  have 
the  opportunity  of  going  to  the  Federal 
Parliament  and  asking  the  Federal  Par- 
liament to  say  that  the  Government  of 
the  day  should  give  its  consent.  I  submit 
that  this  is  really  a  very  little  concession 
to  give  to  the  producers  of  Victoria  and 
other  colonies,  and  that  the  Convention 
ought  to  be  willing  to  accept  my  amend- 
ment. 

Mr.  WISE  (New  South  Wales).— Before 
this  amendment  is  carried 

Mr.  Symon.— Before  it  is  put,  you 
mean. 

Mr.  WISE. — I  say  before  it  is  carried 
— and  I  confess  that  I  have  at  present 
quite  an  open  mind  on  the  matter — I 
[Sir  George  Turner. 


would  like  this  consideration  to  be  clearly 
before  the  Convention  :  If  the  power  to 
consent  to  a  state  bonus  or  bounty  is  put 
in  the  hands  of  the  Governor-General  in 
Council,  which,  of  course,  means  the  Min- 
istry of  the  day,  do  we  not  deprive  the 
various  states,  through  their  representa- 
tives in  the  Senate,  of  the  opportunity  of 
expressing  any  opinion  on  the  question? 
The  Ministry  of  the  day  will,  of  course,  be 
responsible  only  to  the  House  of  Represen- 
tatives. It  may  be  that  the  Ministry 
represent  one  or  perhaps  two  of  the 
more  influential  states  who  are  largely 
interested  in  the  development  of  a 
particular  industry,  and  the  development 
of  that  industry  may  be  prejudicial  to 
competing  industries  of  the  same  class  in 
two  or  three  of  the  other  colonies,  which, 
although  in  a  minority  in  the  House  of 
Representatives,  would  be  in  a  majority  in 
the  Senate.  Now,  inasmuch  as  the  objec- 
tion to  state  bounties  is  wTell  based  on  the 
doctrine,  which  I  believe  to  be  sound,  that 
you  cannot  have  state  bounties  without 
running  great  risk  of  interfering  with  the 
freedom  of  commerce  between  all  the 
states,  it  becomes  apparent  at  once  that 
all  the  states  are  interested  in  the 
question  whether  a  bounty  should  be 
given  or  withheld.  Therefore,  to  allow 
a  bounty  to  be  given  by  a  state  with 
the  consent  of  Parliament,  as  proposed 
by  Mr.  Lewis,  is  perfectly  fair,  because 
that  proposal  insures  that  every  state, 
not  only  the  large  states,  who  will  have 
the  predominance  in  the  House  of  Re- 
presentatives, but  also  the  smaller  states, 
who  will  have  the  predominance  in  the 
Senate,  will  be  able  to  express  its  opinion 
clearly  as  to  whether  the  proposed  bounty 
should  be  granted  or  not.  But  if  you 
leave  it  to  the  Government  of  the  day, 
you  run  the  risk  of  taking  away  from  the 
smaller  states,  which  might  be  vitally 
interested  in  the  question,  the  oppor- 
tunity of  saying  whether  that  bounty 
should  be  granted  or  withheld.  I  am 
quite  in  sympathy  with  the  original 
view  of  the  Premier  of  Victoria  in  holding 
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that  there  should  be  no  obstacle  placed 
in  the  way  of  granting  aids  to  the 
discovery  of  metals  or  minerals,  but 
I  am  utterly  opposed  to  the  idea  of 
bounties  for  production.  If  such  bounties 
are  necessary,  they  ought  to  be  given 
only  under  circumstances  of  great  diffi- 
culty, after  full  discussion,  and  after  the 
opinion  of  every  state  whose  commerce 
may  be  affected  has  been  taken  in  the 
most  effective  manner  possible. 

Mr.  Isaacs. — How  is  it  that  this  is  done 
in  America  ? 

Mr.  WISE.— They  do  it  very  slightly 
in  America. 

Mr.  Isaacs. — They  do  it  as  much  as 
they  like  there. 

Mr.  WISE.  —  The  Constitution  of 
America  is  such  that  they  have  not  been 
accustomed  to  duties  between  the  different 
states  there  as  we  have  been  here.  In 
America  one  state  does  not  prosper  by 
cutting  out  the  commerce  of  another 
state.  Unfortunately,  we  have  had  only 
that  idea  here,  and  it  is  an  idea  that  has 
unquestionably  been  promoted  by  my  hon- 
orable friends  in  Victoria.  For  myself,  I 
will  put  every  possible  obstacle  in  the  way 
of  any  state  injuring  the  interests  of  neigh- 
bouring states,  and  therefore  I  feel  that 
these  bounties  should  only  be  allowed 
with  the  consent  of  the  House  of  Parlia- 
ment representing  the  majority  of  the 
people,  and  with  the  consent  of  the  Senate, 
in  which  each  state  that  may  be  affected 
will  be  represented. 

Mr.  ISAACS  (Victoria). — I  earnestly 
appeal  to  the  committee  to  pass  this  pro- 
posal of  my  right  honorable  friend  the 
Premier  of  Victoria. 

Mr.  Wise. — Will  you  consent  to  strike 
out  the  words  "  the  Governor-General  in 
Council  or  of  "  1  I  will  vote  for  the  amend- 
ment if  you  do. 

Mr.  ISAACS.— Why,  that  is  the  effica- 
cious part  of  the  proposal,  and  it  is  simply 
idle  to  talk  about  striking  that  out  and 
passing  something  that  will  be  worse  than 
useless,  because  it  will  be  absolutely 
illusory.      We  were  told  in  a  recent  debate 


on  the  river  question,  that  our  honorable 
friends  from  New  South  Wales  were  not 
here  to  give  away  what  would  really 
amount  to  the  lands  of  their  colony. 
Now,  I  say  that,  in  this  matter,  we  are 
asked  to  give  away  the  whole  future 
development  of  our  primary  resources. 
We  are  asked,  practically,  to  place  in  the 
hands  of  those  who  may  not  be  at  all 
interested  in  the  matter,  the  question  of 
whether  we  are  to  develop  our  mineral 
wealth  by  means  of  bounties. 

Mr.  Wise. — Why  should  you  find  it  any 
more  difficult  to  develop  your  resources 
than  the  people  in  any  other  part  of  Aus- 
tralia? 

Mr.  ISAACS. — The  honorable  member 
knows  that  in  these  matters  personal  and 
private  enterprise  is  not  able  to  undertake 
some  of  the  gigantic  operations  that  are 
necessary  to  the  development  of  our  re- 
sources. 

Mr.  Wise. — But  you  would  be  in  no 
worse  position  than  the  rest  of  Australia. 

Mr.  ISAACS.  —  I  think  all  Australia 
ought  to  be  in  the  same  position  in  this 
respect. 

Mr.  Wise. — Exactly  ;  then  leave  it  to 
the  Federal  Parliament. 

Mr.  ISAACS.— No,  that  is  not  at  all 
necessary.  I  think  that  all  Australia  ought 
to  be  in  a  position  in  which  each  state 
can  help  itself  and  its  citizens,  providing 
it  does  not  do  anything  to  the  detriment 
of  the  general  welfare,  and  I  am  perfectly 
willing  to  let  the  Federal  Parliament  have 
power  to  annul  anything  which,  in  its 
judgment,  is  contrary  to  the  general 
welfare.  But,  in  the  meantime,  we  ought 
not  to  be  required  to  move  that  body 
in  order  to  obtain  some  benefit  that  is 
purely  provincial,  and  that  we  are  willing 
to  pay  for  out  of  our  own  provincial 
pocket.  I  think  that  that  is  a  reasonable 
and  necessary  request,  which  ought  to  be 
acceded  to  without  any  difficulty,  with- 
out any  hesitation,  and  with  the  best 
grace  possible.  When  we  say  that  we 
acknowledge  that  the  Federal  Parliament 
will   have  the  power  to  annul  anything 
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that  it  considers  detrimental,  whether  in 
fact  it  is  so  or  not,  to  the  trade  and  com- 
merce provisions  of  this  Constitution,  I 
think  we  have  reasonably  surrendered  all 
that  can  be  fairly  expected  of  us,  and  all, 
I  believe,  that  our  people  are  willing  to 
surrender  in  this  regard. 

Mr.  DOBSON  (Tasmania).— If  Sir 
George  Turner  and  Mr.  Isaacs  desire  this 
amendment  to  be  carried  they  must — I 
say  it  with  all  humility — strike  out  the 
words  "  the  Governor-General  in  Council." 

Sir  George  Turner. — I  will  withdraw 
the  amendment  if  those  words  are  struck 
out. 

Mr.  DOBSON.— I  think  the  honorable 
members  are  indulging  in  the  language  of 
exaggeration  when  they  say,  "  if  you  strike 
out  the  Governor-General  in  Council  the 
amendment  is  absolutely  useless."  lean 
imagine  no  more  hostile,  and  may  I  say,  use- 
less criticism  against  the  Federal  Parliament 
than  that.  The  other  day  Sir  George 
Turner  moved  in  the  direction  of  allowing 
any  state  to  grant  bounties  subject  to  their 
being  annulled  by  the  Federal  Parliament, 
and  in  impressing  those  views  on  the  Con- 
vention, he  did  not  say  that  it  would  take 
a  year  or  two  to  get  the  Federal  Parlia- 
ment to  annul  any  state  bounty  which  that 
body  deemed  objectionable,  having  regard 
to  the  interests  of  the  states  generally. 
Now,  however,  the  right  honorable  gentle- 
man reverses  the  whole  thing,  and  objects 
to  doing  this  in  the  only  possible  business- 
like way  we  can  devise,  namely,  by  saying 
that  a  state  shall  not  put  on  a  bounty 
unless  the  Federal  Parliament  gives  its 
consent.  If  the  consent  of  the  Federal 
Parliament  is  to  be  required,  then  the 
honorable  members  say  their  proposal  is 
worse  than  useless,  because,  they  urge,  the 
Federal  Parliament  will  not  be  able  to  find 
time  to  attend  to  the  matter  promptly,  but 
will  keep  the  state  waiting. 

Mr.  Howe. — They  say  it  will  only  sit 
three  months  out  of  the  twelve,  and  that 
sort  of  thing.  Why  should  not  the 
Federal  Parliament  sit  six  months  of  the 
year,  if  necessary  % 
[Mr.  Isaacs. 


Mr.  Isaacs. — If  either  the  Federal  Par- 
liament or  the  Federal  Government  dis- 
sents from  our  proposal  it  will  not  come 
into  force  ;  but  under  the  other  arrange- 
ment both  bodies  will  have  to  assent,  or 
it  cannot  come  into  operation  at  all. 

Mr.  DOBSON.— In  the  interests  of  free- 
trade,  of  equality  of  trade  and  commerce 
throughout  the  states,  ought  not  the  con- 
trol of  these  bounties  to  be  absolutely  in  the 
hands  of  the  Federal  Parliament?  If  the 
words  "  the  Governor-General  in  Council  " 
are  struck  out,  although  I  have  been  inter- 
jecting against  this  proposal  all  through, 
I  will  vote  for  it  in  order  to  maintain  this 
power  in  the  states,  provided  the  bonus 
does  not  interfere  with  that  freedom  of 
trade  and  commerce  between  the  states 
without  which  we  cannot  have  federation. 

Mr.  Isaacs. — What  is  the  use  of  that  to 
us?  They  have  got  what  we  are  asking 
for  in  America. 

Mr.  DOBSON. — Look  at  the  confusion  we 
shall  get  into  if  you  do  not  strike  out  the 
words  "the  Governor-General  in  Council." 
The  Governor-General  in  Council  may 
wrongly  grant  a  bonus  which  does  infringe 
on  the  equality  of  trade,  but  being  a  popular 
Government — as  our  honorable  friends  in 
Victoria  are  now,  I  am  sure — and  having 
a  large  majority  in  both  Houses,  Parlia- 
ment might  consent  to  what  w-as  being 
done  because  of  the  popularity  of  the 
Ministry.  But,  take  the  reverse  case. 
The  Government  may  not  be  particularly 
strong,  but  may  grant  a  bonus  which  is 
absolutely  correct  and  right,  will  help  to 
foster  production,  and  will  not  interfere 
with  equality  of  trade.  But  being  a  weak 
and  unpopular  Government,  and  being  on 
the  verge  of  defeat,  the  Houses  of  Parlia- 
ment may  absolutely  negative  or  refuse  to 
confirm  what  has  been  done,  although  it 
may  be  quite  right.  We  all  know  what 
party  government  is,  and  you  are  going  to 
make  this  the  subject-matter  of  party  go- 
vernment. If  you  are  to  have  any  bonuses 
whatever,  why  not  give  the  Federal  Parlia- 
ment the  onus  of  confirming  or  refusing 
to  confirm  a  bonus  which  is  proposed  1 
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Mr.  SYMON  (South  Australia).— I  hope 
that  this  amendment  will  be  rejected.  I 
agree  that  the  essence  of  it  is  the  consent 
of  the  Governor-General  in  Council,  but  the 
latter  words  are  simply  thrown  in,  with- 
out having  any  particular  effect  upon  the 
amendment.  They  do  not  carry  the  matter 
further  than  the  first  provision,  which  we 
have  already  dealt  with.  The  Federal  Par- 
liament is  to  have  power  to  deal  with  these 
bonuses,  and  to  put  in  a  provision  to  say 
that  they  shall  be  granted  by  the  Governor 
in  Council  is  an  absurdity.  You  grant 
bonuses  out  of  the  coffers  of  the  state. 
It  can  be  done  in  a  different  way,  but  it  is 
not  necessary  to  put  it  in  this  Constitution 
at  all,  because  if  the  Federal  Parliament 
were  asked  by  a  state  to  give  its  sanction 
to  the  granting  of  a  bonus  out  of  the 
coffers  of  the  state  it  would  be  a  matter 
of  bargain  between  the  state  and  the 
federal  authority,  and  it  is  not  necessary 
to  provide  for  that  in  the  Constitution. 

Mr.  O'Connor.— Under  the  Constitu- 
tion, all  those  matters  are  in  the  hands  of 
the  Federal  Parliament. 

Mr.  SYMON.— If  it  is  intended  to  ex- 
tend that,  and  to  make  it  clear  that  the 
Federal  Parliament  may,  in  addition  to 
giving  bonuses  out  of  the  Federal  Ex- 
chequer, authorize  a  state  to  give  bonuses 
out  of  its  own  funds,  that  should  be  done 
in  express  terms.  I  want  to  confine  my 
attention  to  what  I  take  to  be  the  real 
gist  of  this  amendment.  It  is  to  enable 
any  state  to  grant  bonuses  if  it  has  the 
consent  of  the  Federal  Executive.  That 
I  take  to  be  the  meaning  of  it;  and  the 
fatal  objection  to  it,  as  it  seems  to  me 
as  a  representative  of  one  of  the  smaller 
states,  is  that  it  will  absolutely  exclude 
those  who  may  be  most  deeply  interested, 
namely,  the  corporate  states,  from  hav- 
ing any  voice  in  the  granting  of  these 
bonuses.  Because  if  the  Governor-General 
in  Council,  which  means  the  responsible 
Government,  grants  a  bonus,  that  Govern- 
ment will  be  responsible,  and  responsible 
only,  under  the  Constitution  wre  are  fram- 
ing, to  the  House  of  Representatives.     A 


majority  in  the  House  of  Representatives, 
in  defiance  of  the  voice  of  the  majority  of 
the  states,  may  sanction  a  bonus  which 
may  be  inimical  to  the  interests  of  other 
states.  That  is  not  a  condition  of  things 
which  we  can  contemplate  with  equa- 
nimity. There  are,  no  doubt,  difficulties, 
that  have  been  pointed  out  by  Sir  George 
Turner,  in  bringing  any  matter  before  the 
Federal  Parliament.  But  the  same  diffi- 
culties also  occur  in  bringing  a  matter 
before  the  state  Parliament.  You  cannot 
have  it  done  in  a  day. 

Mr.  Wise. — Besides,  this  is  a  matter  in 
which  we  should  hasten  slowly. 

Mr.  SYMON. — You  may  have  a  delay  in 
regard  to  a  bonus  to  assist  a  particular 
industry  for,  say,  a  session.  Bonuses  are 
not  granted  simply  on  the  ipse  dixit  of  the 
Government  of  the  day,  although  granted 
upon  their  responsibility.  From  the  point 
of  view  of  the  smaller  states  this  proposal 
would  be  absolutely  fatal,  and  it  is  objec- 
tionable from  the  point  of  view  that  the 
granting  of  bonuses  in  this  way  would  have 
the  effectof  aggrandizing  a  particular  indus- 
try in  one  state  at  the  expense  of  another. 
Mr.  FRASER  (Victoria).— I  am  sorry 
that  I  cannot  agree  with  the  Right  Hon. 
the  Premier  of  this  colony  in  regard 
to  the  matter  under  discussion.  I  should 
be  very  willing  to  vote  for  the  state 
having  some  right  in  regard  to  this 
matter,  but  to  give  the  Government  of 
the  day  a  right,  independent  and  almost 
in  defiance  of  the  Commonwealth  Parlia- 
ment, would,  in  my  opinion,  be  a  very 
great  danger.  It  would  be  quite  possible 
for  a  Government  in  a  minority  perhaps 
in  the  House  of  Representatives  to  say  to 
the  representatives  of  New  South  Wales, 
and  perhaps  also  of  South  Australia  and 
Victoria — "  Here,  we  will  give  you  half-a- 
million  of  money  to  develop  your  iron 
mines."  That  might  be  done  just  on  the 
eve  of  a  general  election. 

Sir  George  Turner.  —  My  honorable 
friend  altogether  misunderstands  the  posi- 
tion. I  am  only  asking  for  permission 
for   the  state   to   spend    its   own    money 
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with  the  consent  of  the  Governor-General 
in  Council  and  the  Federal  Parliament. 

Mr.  FRASER.— But  that  might  lead 
to  serious  injuries  to  other  states.  Why 
not  leave  the  matter  to  the  Federal  Par- 
liament altogether  ?  I  am  quite  willing 
to  go  that  length,  not  that  I  admit  the 
necessity  for  it  at  all,  because  I  hold  that 
the  Commonwealth,  if  it  is  going  to 
answer  the  purpose  which  we  believe  it 
will  do,  will  act  as  Canada  did,  and  be 
lavish  in  regard  to  its  bounties.  I  do 
not  think  there  is  any  danger  or  fear 
that  the  Commonwealth  will  be  at  all 
slow  in  coming  to  the  assistance  of  any 
industry  which  in  any  colony  needs  assist- 
ance by  means  of  bounties.  However,  I 
see  the  danger  of  bringing  in  the  Executive 
Council  to  deal  with  matters  like  this,  and 
if  there  is  a  division  I  shall  feel  bound  to 
vote  against  the  amendment.  If,  however, 
it  be  proposed  that  the  matter  be  left  for 
the  Commonwealth  Parliament  to  deal 
with,  although  I  do  not  think  it  will  do 
any  good,  I  shall  vote  for  that. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  must  say  that  I  am  altogether 
in  accord  with  the  views  expressed  by  the 
Premier  of  Victoria  in  regard  to  this  sub- 
ject. It  seems  to  me  that  we  are  asking 
too  much  if  we  ask  that  a  state  shall 
give  up  altogether  the  means  within  its 
resources  of  developing  its  territory.  I 
can,  of  course,  see  objections  to  leaving 
this  matter  altogether  in  the  hands  of 
the  Commonwealth,  because  the  Common- 
wealth might  be  unwilling  to  spend  its 
funds  in  striving  to  develop  the  resources 
of  a  particular  state.  It  might  be  difficult 
to  induce  the  Commonwealth  to  spend  a 
large  amount  of  money  in  prospecting  for 
coal,  or  for  mineral  oils,  or  for  gold,  or  for 
anything  else  in  a  distant  state,  or  it  might 
be  difficult  to  induce  the  Parliament  of  the 
Commonwealth  to  try  and  foster  a  new 
industry  in  any  state.  The  state  should 
be  left  as  free  as  possible  in  striving  to 
bring  into  existence  new  industries  for 
which  its  soils  may  be  particularly  suit- 
able. Therefore,  I  think,  so  far  as 
[Mr.  Fraser. 


permitting  the  state  to  do  what  it  likes  in 
the  direction  of  encouraging  the  develop- 
ment of  its  own  resources  we  shall  be 
doing 

Mr.  Symon. — We  shall  not  do  that. 

Sir  JOHN  FORREST.— That  is  what 
we  are  trying  to  do.  I  object  to  pre- 
venting a  state  from  developing  its  terri- 
tory or  to  leaving  that  development  to  be 
undertaken  by  the  Federal  Parliament. 
That  course  would  involve  great  trouble 
and  delay.  We  know  the  difficulty  of 
getting  two  Houses  of  Parliament  to  deal 
with  a  small  question,  and  to  have  to  refer 
such  matters  to  the  Federal  Parliament 
would  involve  their  being  altogether  de- 
ferred. The  Governor  in  Council  is  not  an 
arbitrary  body.  It  is  not  a  body  that  repre- 
sents the  individual  persons  comprising  it. 

Mr.  Stmon. — Would  you  not  give  the 
same  voice  to  the  Senate  as  to  the  House 
of  Representatives  ? 

Sir  JOHN  FORREST.— If  the  Governor 
in  Council  wanted  to  take  a  certain  course 
it  would  virtually  have  to  have  the  con- 
sent of  both  Houses.  The  Governor  in 
Council  represents  both  Houses  of  Parlia- 
ment. 

Mr.  Symon. — Only  one. 

Sir  JOHN  FORREST.— That  may  be 
so  in  some  cases,  but  I  think  the  Senate 
would  be  likely  to  be  on  the  side  of 
encouraging  the  states  in  the  management 
of  their  own  business ;  therefore  it  would 
not  be  necessary  to  obtain  their  consent 
so  much  perhaps  as  the  consent  of  the 
House  of  Representatives.  I  take  it  that 
the  Governor-General  in  Council  merely 
represents  the  country  during  the  time  the 
Government  is  in  office. 

Mr.  Symon. — The  Governor-General  in 
Council  is  not  responsible  to  the  Senate. 

Sir  JOHN  FORREST.— Not  in  the  same 
degree  as  to  the  House  of  Representatives 
I  admit,  but  that  the  Governor-General  in 
Council  is  altogether  independent  and  in- 
different to  the  wishes  of  the  Senate  I 
altogether  deny.  The  Governor-General  in 
Council  generally  has  to  act  in  accordance 
with  the  wishes  of  both  Houses,  and   I 
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altogether  join  issue  with  those  who  think 
that  the  Governor-General  in  Council  is 
an  arbitrary  body  which  is  only  going  to 
act  as  its  individual  members  desire.  In 
my  opinion,  it  is  reasonable  that  if  the 
Governor  General  in  Council  does  not  prove 
to  be  what  it  should  be,  there  should  be 
Borne  appeal,  and  that  appeal  should  be  to 
the  Parliament;  which  means  that  Parlia- 
ament  should  be  altogether  supreme. 

Mr.  Symon. — Why  not  leave  this  matter 
to  the  Federal  Parliament  altogether? 

Sir  JOHN  FORREST.— Because  that 
procedure  is  cumbrous  and  slow.  It 
would  take  a  good  deal  of  time,  and 
would  not,  I  think,  be  efficacious.  It 
seems  to  me  that  there  is  a  disposition 
amongst  honorable  members  representing 
some  of  the  colonies  to  hold  to  all  they 
have  got,  and  not  to  give  up  anything 
that  they  can  avoid  giving  up.  It  seems 
to  me  that  the  Scripture  is  being  fulfilled 
in  this  case — "  To  him  that  hath  shall  be 
given,  and  to  him  that  hath  not  shall  be 
taken  away  even  that  which  he  hath." 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  can  hardly  understand  the  attitude 
taken  up  by  the  Right  Hon.  the  Premier 
of  Western  Australia,  inasmuch  as  he  has 
always  been  an  earnest  supporter  of  state 
rights,  and  has  always  indicated  that  he 
would  seek  every  means  of  upholding  the 
protection  of  the  states  through  the 
Senate. 

Mr.  Symon. — And  he  is  now  going  to 
take  state  rights  away. 

Sir  EDWARD  BRADDON.— Precisely. 
The  Executive  of  the  day  will  certainly 
be  representative  more  of  the  House  of 
Representatives  than  of  the  Senate.  It 
will  have  its  majority,  we  may  assume, 
in  the  House  of  Representatives,  and  may 
be  in  a  minority  in  the  Senate,  and  what 
we  seek  to  do  apparently  by  this  amend- 
ment is  to  place  it  in  the  power  of  the 
Executive  to  ignore  the  Senate,  and  to  do 
that  of  which  the  Senate  would  not  ap- 
prove if  it  were  appealed  to.  I  think  the 
effect  of  this  must  be  most  deplorable 
in  bringing  the  Executive  of  the  day  in 


direct  opposition  to  a  large  section  of 
the  Parliament. 

Sir  John  Forrest. — They  w7ould  not  do 
that  if  there  was  any  doubt  about  it. 

Sir  EDWARD  BRADDON.  —  They 
might  very  well  not  have  any  doubt  about 
it,  but  still  find  that  they  ought  to  have  a 
doubt  about  it,  because  that  doubt  came  to 
be  fulfilled.  I  am  quite  prepared  to  support 
any  reasonable  amendment  which  will 
give  to  a  state  the  right  of  aiding  any  of 
its  own  industries  out  ot  its  own  funds, 
with  the  sanction  of  the  Federal  Parlia- 
ment. 

Sir  John  Forrest. — With  the  sanction 
of  the  Governor-General  in  Council  1 

Sir  EDWARD  BRADDON.— Not  with 
the  sanction  of  the  Governor-General  in 
Council,  but  with  that  sanction  which  we 
ought  to  regard  surely  as  the  highest  form 
of  sanction  for  any  dealing  with  our  laws, 
more  especially  in  respect  to  this  matter, 
as  to  which  we  have  given  the  entire 
control  into  the  hands  of  the  Federal 
Parliament. 

Sir  John  Forrest. — You  will  take  away 
everything. 

Sir  EDWARD  BRADDON.— No;  we 
will  not.  I  hope  I  will  not  take  away 
everything.  We  are  proceeding  to  take 
away  from  the  power  of  the  Federal 
Parliament,  which  consists  of  twro  Houses, 
any  one  of  which  we,  especially  the 
smaller  states,  have  the  greatest  possible 
interest  in,  and  an  interest  which  might 
be  injured  by  the  action  we  are  seeking 
to  take. 

Mr.  BARTON  (New  South  Wales).— 
As  I  did  not  speak  on  the  proposal  which 
was  made  yesterday,  I  hope  I  shall  not  be 
wasting  time  if  I  say  a  few  words  about 
the  present  one.  It  is  proposed  by  Sir 
George  Turner  to  make  this  addition  to 
the  clause  : — 

This  section  shall  not  apply  to  any  bounty  or 
aid  granted  by  any  state  with  the  consent  of 
the  Governor-General  in  Council  or  of  the 
Parliament  of  the  Commonwealth. 

I  cannot  help  saying  that  I  am  against 
the   amendment   root   and  branch.      We 
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propose  in  our  Constitution — and  the 
clause  I  am  about  to  mention  has  been,  I 
think,  twice  dealt  with  since  we  began  to 
sit  in  Adelaide — to  give  to  the  Federal 
Parliament  legislative  powers  over  customs 
and  excise  and  bounties,  but  so  that  duties 
of  customs  and  of  excise  and  bounties 
shall  be  uniform  throughout  the  Common- 
wealth. That  represents  the  double 
decision  of  this  Convention.  We  propose, 
in  clause  89,  to  provide  that  so  soon  as 
duties  of  customs  have  been  imposed  trade 
and  commerce  throughout  the  Common- 
wealth, whether  by  means  of  internal 
carriage  or  ocean  navigation,  shall  be  ab- 
solutely free.  We  propose  in  the  second 
branch  of  clause  95  to  provide  that — 

Any  law  or  regulation  so  made  by  the 
Commonwealth  or  any  state,  or  by  any 
authority  constituted  by  the  Commonwealth, 
or  by  any  state,  having  the  effect  of  derogating 
from  freedom  of  trade  or  commerce  between  the 
different  parts  of  the  Commonwealth,  shall  be 
null  and  void. 

How  we  can  take  a  provision  of  this  kind 
and  say  the  others  are  worth  having  been 
made  I  cannot  understand.  We  certainly 
should  not  lay  ourselves  open  to  the  re- 
proach of  being  neither  fish,  flesh,  fowl,  nor 
good  red  herring.  If  we  are  to  have  inter- 
colonial free-trade  let  us  have  it.  I  am  a 
protectionist,  sir,  but  if  we  are  to  have 
intercolonial  free-trade — and  I  cannot  con- 
ceive a  Federation  without  the  entire  oper- 
ation of  intercolonial  free-trade — then,  by 
so  much  as  we  seek  to  derogate  from  that 
free-trade  by  such  proposals  as  this  one, 
we  actually  destroy  one  of  the  primary  con- 
ditions of  the  Federation.  We  cannot  get 
away  from  that  position.  It  is  very  well 
to  say  that  there  is  to  be  a  certain  degree 
of  development  which  a  state  can  under- 
take without  infringing  upon  intercolonial 
free-trade.  I  can  quite  grant  that,  with 
regard  to  a  certain  class  of  bounties,  such 
as  for  the  production  of  things  which  are 
not  general  commodities,  such  as  gold  and 
silver.  But  I  cannot  grant  it  with  regard 
to  any  matter  of  production  which  may  be 
a  matter  of  separate  production  in  two  or 
more  states. 
[Mr.  Barton. 


Mr.  Peacock. — Is  it  not  done  in  the 
United  States  1 

Mr.  BARTON.— Whether  it  is  or  is  not 
done  in  the  United  States  is  not  the 
question.  I  have  repeatedly  urged  that 
certain  things  are  worthy  of  some  consider- 
ation, because  in  other  great  Federal  Con- 
stitutions they  have  been  implanted  ;  but 
that  argument  has  very  frequently  been 
repudiated  by  honorable  gentlemen  from 
whom  such  a  proposal  as  this  one  comes. 

Mr.  Symon. — We  are  not  to  take  these 
things  if  they  are  wrong. 

Mr.  BARTON.— After  all,  though  we 
do  not  presume  to  have  the  wisdom  of  the 
framers  of  the  Constitution  of  the  United 
States,  we  can  lay  claim  to  the  additional 
experience  of  the  meantime,  which  can 
save  us  from  matters  we  may  now  con- 
sider to  be  mistakes.  Surely  it  is  no  argu- 
ment to  tell  us  then,  that  simply  because 
a  thing  is  in  another  Constitution  we  ought 
to  follow  it.  Tell  us  that  there  is  a  good 
reason  for  it,  and  then  the  fact  that  wise 
men  have  adopted  it  before  us  may  be  a 
confirmation  of  the  reason ;  but  unless  you 
come  to  that  conclusion,  unless  you  can 
give  us  a  good  reason  why  we  should  dero- 
gate from  the  very  policy  which  is  at  the 
root  of  this  Constitution,  then  we  must  not 
follow  any  attempt — not  insidious  perhaps, 
not  insidious  certainly  in  its  intention,  but 
it  will  be  insidious  in  its  operation — to  over- 
ride the  principle  of  that  freedom  of  trade. 
If  we  are  to  have  a  Federation  within  which 
you  can  impose  duties  of  customs  between 
the  goods  of  the  various  colonies,  well  and 
good.  That  is  a  Federation  which  some 
people  would  be  in  favour  of.  I,  for  one, 
would  stand  away  entirely  from  my 
advocacy  of  federation  if  I  thought  that  it 
involved  that.  But  how  can  I  reconcile 
my  opposition  to  a  Federation  of  that  kind 
with  the  inclusion  of  principles  which 
fairly  and  squarely  may  not  be  the  means 
of  as  large  a  derogation  from  freedom  of 
trade  as  these  duties  of  customs  would  be? 
If  we  lay  down  in  our  Constitution  Bill  that 
there  shall  be  no  derogation  from  freedom 
of  trade  throughout  the  Commonwealth, 


Commonwealth  of 


[15  Feb.,  1898.] 


Australia  Bill. 


977 


what  we  mean  is  that  it  shall  not  be  in 
the  power  of  Judge  or  Parliament  to  sanc- 
tion a  derogation  from  it,  and  when  we 
have  a  proposal  which  would  allow  us  to 
sanction  a  derogation  from  that  freedom 
of  trade  at  the  will  of  the  Parliament  we 
are  simply  giving  a  negation  in  one  part  of 
our  Constitution  to  the  great  principle 
which  really  lies  at  the  bottom  of  it — 
that  neither  judicial  nor  parliamentary 
authority  shall  derogate  from  free  ex- 
change throughout  the  Commonwealth.  If 
you  tell  me  that  there  is  any  substantial 
difference  between  the  position  of  a  man 
who  has  a  6d.  a  pound  bounty  on  his  but- 
ter— I  mean  as  related  to  the  position  of  a 
similar  producer  in  another  colony — and 
the  position  of  a  man  who  has  a  6d.  a 
pound  duty  on  his  butter,  I  should  like 
to  have  that  difference  explained  in  the 
attempt  to  convince  me  how  it  is  that  the 
one  man  does  not  have  a  substantial  ad- 
vantage over  the  other. 

Mr.  Wise. — If  you  give  a  bounty  on 
butter  why  not  a  bounty  on  boots  ? 

Mr.  BARTON.— Of  course.  If  this 
freedom  of  trade  means  anything,  it  means 
equality  of  trade,  and  it  is  not  only  in  no 
degree  concerned  with,  but  is  absolutely 
radically  affected  by,  any  provision  in  your 
Constitution  which  destroys  that  equality. 
Take  the  position  of  a  state  which  is  not  so 
rich  as  another  one.  One  state,  under  a 
provision  of  this  kind,  might  be  led  to 
assist  its  producers  almost  to  any  con- 
ceivable extent,  so  long  as  that  state  was 
strong  enough  to  have  a  preponderating 
influence  in  the  Executive  Government  or 
the  Parliament.  What  about  the  cost  to 
the  other  state,  which  having  similar  in- 
dustries to  protect — and  it  is  protection 
— has  not  the  funds  wherewith  to  protect 
them,  and,  therefore,  has  to  stand,  not 
only  the  ordinary  impact  of  the  monetary 
and  populous  influence  of  that  state,  but 
also  the  impact  of  its  money  being  applied 
to  a  protection — and  it  is  a  protection — 
which  the  other  state  cannot  enjoy] 

Sir  John  Forrest. — You  cannot  trust 
the  Parliament. 
[62] 


Mr.  BARTON. — I  trust  the  Parliament 
within  the  sphere  of  the  legislative  powers 
you  give  it,  but  I  have  never  been  an  ad- 
vocate of  intrusting  the  Parliament  with 
power  to  destroy  a  fundamental  principle 
of  this  Constitution,  and  that  is  the  answer 
to  my  right  honorable  friend.  Trust  the 
Parliament  within  its  legislative  powers — 
and  those  legislative  powers  must  first 
be  within  the  Constitution  ;  but  plant  a 
principle  in  your  Constitution  and  then 
trust  your  Parliament  to  derogate  from  it 
and  destroy  it — never.  That  is  a  very 
fundamental  difference.  You  might  as 
well  give  power  to  the  Parliament,  without 
any  consultation  with  the  electors  or  any 
one  else,  and  without  prescribing  an  abso- 
lute majority,  to  undo  every  principle  we 
have  implanted  in  the  Constitution. 

Sir  John  Forrest, — It  is  so  in  the 
United  States. 

Mr.  BARTON.— My  honorable  friend 
comes  in  again  with  the  United  States. 
Have  I  not  already  pointed  out  that  the 
United  States  Constitution  is  to  us  a 
lesson  only  so  far  as  reason  and  experi- 
ence have  shown  the  value  of  its  lesson  ? 
How  can  we  say  that,  in  communities 
situated  as  this  one  is,  in  colonies  having 
gone  through  the  processes  of  fiscal 
competition  which  these  colonies  have 
gone  through,  you  are  to  intrust  them, 
simply  because  you  find  that  power 
existing  somewhere  else,  with  the  power 
to  undo  the  fiscal  policy  of  the 
Commonwealth,  so  long  as  they  can 
find  an  Executive  Council  or  a  Parliament 
complaisant  enough  to  allow  them  to  do  it, 
or  sufficiently  terrorized  by  them  and 
their  power  to  be  forced  to  do  it  2 

Mr.  Higgins. — Can  you  point  to  any 
injury  done  in  the  United  States  owing  to 
the  power  of  a  state  to  give  bounties? 

Mr.  BARTON.— If  we  do  trust  the  Fede- 
ral Parliament,  we  should  then  trust  it 
within  the  margin  of  its  legislative  powers, 
and  if  the  honorable  member  and  other 
members  trust  it  within  the  measure  of  its 
legislative  powers,  then  the   right  thing 
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to  do  is  to  trust  it  to  know  as  well  when 
to  protect  an  industry  by  an  import  tax 
as  when  it  should  protect  it  by  a  bounty. 
And  if  you  are  to  ascribe  to  that  Parlia- 
ment, as  you  do  by  placing  these  powers 
to  impose  customs  duties  and  excise  duties 
in  the  Constitution,  the  power  of  balanc- 
ing with  the  greatest  nicety  in  regard  to 
every  one  of  your  industries  by  the  im- 
position of  customs  duties,  and  in  the 
balancing  of  those  duties  of  excise,  if  you 
concede  to  it  power  for  that  purpose,  then 
it  is  a  sorry  and  a  curious  distrust  which 
will  not  concede  to  it  the  power  to  recog- 
nise a  national  industry  by  way  of  bounty. 
If  it  is  to  have  the  knowledge  sufficient  to 
enable  it  to  know  when  a  customs  duty 
may  be  imposed,  as  to  enable  it  to  know- 
when  there  should  be  a  free-trade  or  pro- 
tectionist policy — and  that  is  the  widest 
sphere  you  can  possibly  intrust  to  it — if 
you  are  going  to  trust  it  to  know  whether 
it  should  protect  a  particular  industry  by  a 
customs  duty  so  as  to  balance  the  protection 
it  gives  to  that  industry  to  some  extent,  or 
to  the  whole  extent,  by  an  excise  duty,  you 
impute  to  it  then  a  knowledge  which  you 
deny  to  it  of  being  able  to  deal  in  the 
same  way  by  bounty  with  your  industries 
as  they  can  be  dealt  with  by  customs  and 
excise.  To  say  it  can  do  one  and  not  the 
other  is  in  effect  a  contradiction  of  terms. 
Now,  what  is  the  position  in  matters  of 
this  sort1?  You  place  an  import  duty  on 
a  product.  What  is  the  object  of  it  ?  I 
am  not  going  to  adopt  the  argument — 
because  I  am  a  protectionist — of  those 
who  say  that  in  placing  that  import  duty 
on  it  you  are  taxing  the  whole  community 
for  the  benefit  of  a  particular  industry.  It 
seems  to  me  that  you  are  singling  out — 
even  if  the  industry  exists  only  in  one  part 
of  the  Commonwealth — an  industry  of  your 
Commonwealth,  because  you  consider  that 
the  placing  of  an  import  duty  on  it  is  I 
justifiable  on  the  consideration  that  the 
state  can  recognise  and  support  that  in- 
dustry as  an  entity  within  its  bounds,  that 
is  to  say,  that  the  existence  of  the  industry,  ' 
wherever  it  exists,  may  be  a  matter  worth  ; 
[Mr.  Barton. 


while  to  study,  to  make  some  sacrifice  for. 
That  is  precisely  the  principle  which  under- 
lies the  bounty.  I  cannot  see  how  you 
can  distinguish  between  a  customs  im- 
port duty  and  a  bounty  in  relation 
to  the  object  you  have  in  view,  which 
object  must  in  either  case  be  this 
— that  the  Commonwealth  chooses  to 
give  a  particular  advantage  to  an  in- 
dustry for  the  good  of  the  whole.  If  that 
is  true  with  regard  to  a  customs  duty,  it 
is  true  in  regard  to  a  bounty.  If  it  is 
eligible  to  the  Commonwealth  to  back  up 
a  particular  industry  and  say — "  This  in- 
dustry is  fitted  for  encouragement,"  then 
that  is  the  first  choice  the  Commonwealth, 
makes,  and  it  is  only  after  it  has  decided 
that  it  is  fitted  for  encouragement;  it  will 
then  decide  that  it  is  fitted  for  a  customs 
duty  or  a  bounty.  So  that,  before  the 
Commonwealth  can  exercise  the  powers 
which  you  have  given  to  it  for  the  purpose 
of  putting  on  customs  and  excise  duties, 
it  will  have  exercised  a  judgment  which 
will  enable  it  to  know  whether  the  par 
ticular  industry  is  better  fitted  for  cus- 
toms  duties  or  a  bounty. 

Mr.  Symon. — The  customs  and  excise 
must  be  uniform  throughout  the  Common- 
wealth. 

Mr.  BARTON. — Yes,  and  we  provide 
that  the  bounties  shall  be  uniform. 

Sir  John  Forrest. — You  may  not  have 
the  funds. 

Mr.  BARTON.— The  right  honorable 
gentleman  suggests  that  the  Common- 
wealth may  not  have  the  funds.  I  will 
come  to  that  position.  We  propose  to  in- 
sert provisions  in  this  Bill — and  I  under- 
stood from  the  debate  on  Thursday,  Fri- 
day, and  yesterday,  that  they  were  in  a 
fair  way  of  being  carried — under  which  it 
is  inevitable  that  the  Commonwealth  will 
have  a  large  surplus.  We  are  beset  on 
all  hands  with  arguments  that  there  should 
be  special  treatment  of  certain  states, 
because  the  ordinary  share  of  the  surplus 
will  not  be  enough  for  them.  Some  of  us 
were  impressed  with  those  arguments. 
But  do  they  not  point  to  the  conclusion  that 
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the  Commonwealth  will  have  a  surplus 
with  which  it  can  deal  with  these  matters, 
whilst  in  some  of  the  states  there  will 
probably  not  only  be  no  surplus,  but  a 
necessity  for  further  assistance.  We  pro- 
vide in  this  Bill  practically  that  the  Com- 
monwealth shall  have  a  large  surplus.  Of 
course  we  do  not  tie  the  hands  of  the 
Commonwealth.  But  we  know  that  any 
Tariff  the  Commonwealth  is  likely  to  im- 
pose, whether  it  is  free-trade  or  protec- 
tionist, will  be  such  as  will,  for  the  sake  of 
the  states,  result  in  a  considerable  surplus. 
What  then  becomes  of  the  argument  that 
the  Commonwealth  might  not  have  the 
money  ?  Which  is  most  likely  to  have  the 
money,  the  Commonwealth  or  the  state  ? 

Sir  John  Forrest. — My  argument 
is,  that  the  Commonwealth  might  be  un- 
willing to  spend  the  money  for  the  advan- 
tage of  a  particular  state. 

Mr.  BARTON.— That  is  to  say,  that  the 
Commonwealth  may  be  so  conscientious  in 
its  desire  to  hand  back  to  each  state  its 
share  of  the  surplus  that  it  will  not  spend 
a  little  money  on  an  industry,  but  will  leave 
it  to  the  state  to  spend  that  money,  I  do 
not  think  that  that  will  be  the  tendency 
of  the  Commonwealth,  and  it  ought  not  to 
be.  The  Commonwealth  must  recognise 
its  duty.  If  it  adopts  a  free-trade  policy 
it  will  have  nothing  to  do  with  bounties 
or  protective  duties.  If  it  adopts  an  ex- 
ternal protectionist  policy — and  I  hope  it 
will— then  in  dealing  with  the  question  of 
customs  duties  on  imports  it  must  consider 
the  question  of  whether  a  customs  duty 
should  be  imposed,  or  whether  a  bounty 
should  be  granted  instead  of  it.  The 
difference  is  this,  that  when  the  Com- 
monwealth grants  a  bounty  it  will 
grant  it  as  uniform  throughout  the  Com- 
monwealth, whilst  if  the  state  grants 
a  bounty  it  may  do  so  quite  inde- 
pendently of  Commonwealth  bounties, 
or  of  the  effect  it  may  have  generally.  In 
the  latter  case  it  may  be  granted  in  such 
a  way  as  to  result  in  the  destruction  by 
equalization  of  the  fiscal  policy  of  the 
Commonwealth  in  the  one  particular  state. 


With  every  regard  for  the  difficulties  of 
others,  and  with  every  regard  to  the  fact 
that  we  must  recognise  those  difficulties,, 
and  must  not  deal  in  any  thoughtless 
way  with  each  other,  I  cannot  but  come 
to  this  conclusion  —  and  I  should  not 
oppose  this  amendment  so  strongly  un- 
less I  had  come  to  this  conclusion  in 
an  emphatic  way  —  that  this  would, 
under  certain  conditions  of  Government 
and  of  Parliament,  be  a  liberty  to  a  state 
to  undo,  as  far  as  it  was  particularly  con- 
cerned, the  policy  of  the  Commonwealth, 
and  in  undoing  it,  whether  that  policy 
was  free-trade  or  protectionist,  to  give 
itself  an  advantage  over  other  states. 
The  other  states  would  then  be  practically 
placed  in  the  same  position  as  they 
were  before  intercolonial  free-trade  was 
established.  That  is  not  a  position  that  I 
can  look  forward  to  with  any  satisfaction, 
and  if  a  provision  of  this  kind  were  in- 
serted in  the  Bill  it  would  largely  affect 
my  hope  and  confidence  in  the  future  of 
federation. 

Mr.  GLYNN  (South  Australia).— As  a 
South  Australian  I  might,  if  I  were  to 
view  this  matter  from  a  narrow  provincial 
stand-point,  be  as  anxious  as  the  Right 
Hon.  Sir  George  Turner  to  retain  to  the 
states  the  right  of  granting  bounties.  We 
have  coal  mines  in  South  Australia  which 
want  developing,  and  time  after  time  pres- 
sure has  been  brought  to  bear  on  candi- 
dates for  Parliament  to  get  a  bounty 
granted  or  a  protective  duty  imposed  for 
the  purpose.  If  we  were  to  take  up  the 
position  of  Sir  George  Turner,  it  would 
only  be  on  a  complete  misunderstanding 
of  what  we  are  seeking  to  do  by  feder- 
ation. That  point  has  been  so  admir- 
ably put  by  the  Hon.  Mr.  Barton  that 
I  will  not  say  anything  in  support  of  it. 
But  I  would  like  to  call  attention  to  the 
anomalous  position  in  which  we  should 
be  placed  if  we  passed  the  amendment.  If 
the  Federal  Executive  consents  to  the 
granting  by  a  state  of  a  bounty,  it  will 
once  and  for  ever  have  parted  with  the 
power  to  repeal  what  it  has  done.     It  will 
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have  given  a  power  to  the  states  that 
might  completely  destroy  the  effect  of 
federal  legislation.  If  the  consent  is 
given  by  an  Act  of  Parliament  it  will  be 
held  that  it  cannot  be  withdrawn.  If  a 
subsequent  Act  vras  passed  withdrawing 
that  consent,  the  court  would,  I  think, 
hold  that  Act  to  be  ultra  vires,  on  the 
ground  that  a  contract  had  been  entered 
into.  The  only  proper  position  the 
advocates  of  the  bounty  system  could 
take  up  would  be  to  say  that 
this  power  should  be  concurrent.  They 
do  not  say  that.  If  it  is  a  concur- 
rent power,  the  objection  taken  by  the 
Eight  Hon.  Sir  John  Forrest  fails.  His 
objection  is  that  the  Federal  Parliament 
may  not  interfere,  and  he  asks  wThy  should 
the  negligence  of  the  Federal  Parliament 
put  a  ban  on  the  power  of  the  states  to 
grant  bounties.  By  making  the  power 
concurrent,  the  states  could  grant  bounties 
until  the  Federal  Parliament  did  interfere. 
The  advocates  of  the  bounty  system  do  not 
assume  that  position.  The  position  they 
are  assuming  will  land  us  in  the  most 
extraordinary  anomalies.  Some  honor- 
able members  have  pointed  to  the  analogy 
that  exists  under  the  American  Constitu- 
tion. They  have  not  explained  why  the 
granting  of  bounties  by  the  state  is 
possible  there.  The  idea  of  granting 
bounties  could  not  have  entered  into 
the  minds  of  those  who  framed  the  Con- 
stitution. There  was  no  question  then 
of  bounties.  What  was  sought  was  to 
destroy  the  obstacles  to  trade  between 
the  thirteen  colonies,  and  to  destroy  the 
effect  of  the  recent  navigation  laws  of 
England.  They  never  thought  of  grant- 
ing bounties,  and  there  is  no  provision  in 
sub-section  (1)  of  section  8  of  the  American 
Constitution  giving  Congress  power  to 
grant  bounties  at  all.  In  consequence  of 
that  omission,  which  wras  the  result  of  the 
peculiar  circumstances  of  the  time,  the 
itates  have  power  to  grant  bounties. 

Mr.  Peacock. — Has  it  done  any  harm  ? 

Mr.  GLYNN.— That  is  a  matter  of  evi- 
dence. But  what  I  want  to  point  out  is 
[Mr.  Glynn. 


that  the  analogy  does  not  apply.  This  is 
an  attempt  to  derogate  from  the  powers  of 
the  Federal  Parliament  to  establish  free- 
trade,  and  it  is  not  a  matter  simply  as  be- 
tween New  South  Wales  and  Victoria,  as 
Sir  George  Turner  has  represented.  It  is 
just  of  as  vital  interest  to  us,  and  if  we 
took  up  the  attitude  assumed  by  Sir 
George  Turner  it  would  be  on  a  complete 
misunderstanding  of  the  objects  of  this 
federation. 

Mr.  KINGSTON  (South  Australia).— A 
good  deal  has  been  said  on  the  subject  of 
state  rights,  and  the  argument  has  been 
brought  forward  for  the  express  benefit  of 
the  Right  Hon.  Sir  John  Forrest,  in  order 
to  induce  him  to  change  his  views  on  this 
question.  I  take  it  that  the  most  im- 
portant state  right  is  the  right  of  every 
state  to  manage  its  own  affairs,  so  long 
as  it  does  not  interfere  with  the  welfare 
of  the  Commonwealth. 

Mr.  Reid. — You  did  not  say  that  on 
the  rivers  question. 

Mr.  KINGSTON.— I  did,  and  I  shall 
be  happy  to  repeat  it,  if  we  are  called  on 
to  discuss  the  rivers  question  again. 
What  is  the  position  at  present  1  It  is 
proposed  to  take  away  absolutely  from 
the  states  the  right  to  grant  bonuses, 
and  to  confer  on  the  Federal  Parliament 
the  right  to  grant  bonuses  payable  out 
of  the  revenue  of  the  Commonwealth. 
In  future  there  will  be  no  power  to 
provide  for  the  granting  of  bo- 
nuses payable  out  of  state  revenue. 
There  are,  undoubtedly,  in  the  various 
colonies  industries  which  might  well  be 
encouraged  by  the  granting  of  bonuses 
paid  out  of  the  state  revenues.  These 
industries  are  of  a  petty  and  provincial 
character,  and  would  not  affect  the  welfare 
of  the  Commonwealth  as  a  whole  ;  but,  so 
far  as  the  states  themselves  are  concerned, 
they  are  worthy  of  encouragement,  and 
have  been  successfully  encouraged  in  the 
past  by  these  aids  which  it  is  now  sought 
to  take  away.  The  proposal  is  that 
when  it  is  certified,  either  by  the  Federal 
Parliament  or  by  the  Federal  Executive, 
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that  a  bonus  may  be  granted  out  of 
the  state  Treasury,  that  bonus  may  be 
so  granted.  We  are  told  that  the 
Federal  Executive  cannot  be  trusted,  but  I 
am  inclined  to  think  that  the  gloomy 
forebodings  of  honorable  members  in  re- 
gard to  matters  of  this  kind  are  without 
foundation.  If  the  Federal  Executive  is 
not  to  be  trusted  with  these  matters,  how 
is  it  to  be  trusted  with  much  larger 
matters  of  administration,  which  we  have 
already  remitted  to  it  ?  Although  I  shall 
do  my  best  to  assist  the  Premier  of  Vic- 
toria in  carrying  the  amendment  in  its 
largest  form,  I  shall  not  reject  it  if  it  is 
amended  by  the  excision  of  the  words 
allowing  a  reference  to  the  Federal 
Executive.  It  would  then,  of  course, 
provide  a  smaller  measure  of  relief,  and 
be  less  beneficial  in  its  results,  than  if  it 
is  accepted  as  a  whole ;  but  it  must 
be  remembered  that  the  Constitution 
as  it  stands  does  not  provide  at  all 
for  the  encouragement  of  state  industries 
by  the  expenditure  of  state  revenue. 
I  welcome  the  amendment  in  its  largest 
shape,  but  I  trust  that  the  right  honorable 
member  will  not  abandon  it  even  if  part 
is  struck  out.  Something  has  been  said 
about  the  experience  of  the  United  States 
of  America.  It  has  been  well  pointed  out 
in  the  columns  of  a  great  journal  that  no 
prohibition  of  state  bounties  is  imposed 
in  the  American  Constitution,  and  the 
honorable  member  (Mr.  Glynn)  has  sug- 
gested the  reason  for  that.  In  the  course 
of  my  reading  I  have  not  come  across 
any  criticisms  suggesting  that  the 
American  Constitution  is  defective  upon 
this  point.  I  trust  that  under  circum- 
stances such  as  these,  when  we  have  the 
history  of  so  great  a  nation  to  guide  us, 
we  will  not  lightly  take  from  the  states 
beyond  all  hope  of  recovery  the  power 
which  many  infant  colonies  have  exer- 
cised undoubtedly  to  the  greatest  ad- 
vantage of  their  various  industries.  The 
last  paragraph  of  the  clause  makes  an 
exception  in  favour  of  bounties  for  the 
development  of  mining  for  certain  metals ; 


but  let  us  consider  what  will  be  the  posi- 
tion if  the  Bill  is  passed  as  it  stands.  We, 
in  South  Australia,  have  excellent  copper 
mines.  I  can  appeal  to  you,  Mr.  Chair- 
man, upon  this  subject  with  the  greatest 
confidence.  We  produce  the  best  copper 
in  the  world,  although,  on  the  other  hand, 
our  coal  mines  are  not  quite  so  good.  New 
South  Wales  has  magnificent  coal  mines, 
but  her  copper — I  say  it  almost  with  bated 
breath  in  the  presence  of  the  patriotic  Pre- 
mier of  that  colony — hardly  equals  ours. 

Mr.  Reid. — Yours  is  more  easily  con- 
verted into  brass. 

Mr.  KINGSTON.— It  would  be  com- 
petent for  New  South  Wales  to  grant  a 
bounty  to  protect  her  coal  industry  to  an 
unlimited  extent,  but  we  in  South  Aus- 
tralia could  do  nothing  of  that  kind  to 
protect  our  copper  industry. 

Mr.  Wise. — I  understand  that  since 
the  late  fire  they  want  to  develop  the  coal 
industry  in  Victoria  for  building  purposes. 

Mr.  KINGSTON.— I  leave  my  honor- 
able friends  in  Victoria  to  speak  upon 
that  subject.  I  trust  that  we  shall  be 
guided  in  this  matter  by  the  history  of 
other  countries,  and  that  we  shall  have 
regard  to  what  we  know  of  our  own  neces- 
sities. It  is  being  forced  upon  us  day 
after  day  that  in  many  respects  it  is 
highly  desirable  to  take  infant  industries 
under  the  special  protection  of  the  state. 
I  grant  that  where  these  industries  are  of 
national  concern  they  should  be  dealt  with 
by  the  Federal  Parliament,  but  there  are 
others  of  less  importance  which  may  be 
made  the  subject  of  the  benevolent  care 
of  the  states  themselves,  and  I  trust  that 
we  shall  hesitate  before  depriving  the 
states  of  the  power  of  fostering  industries 
which  they  have  hitherto  enjoyed  and 
wisely  exercised. 

Mr.  LEAKE  (Western  Australia).— So 
exhaustive  has  been  the  debate  upon  this 
question  that  I  should  not  have  risen  to 
speak  had  I  not  found  myself  in  conflict 
with  at  least  one  of  my  colleagues. 

Mr.  Peacock. — As  leader  of  the  Opposi- 
tion you  are  usually  in  conflict  with  him. 
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Mr.  LEAKE. — I  cannot  help  that ;  but 
we  endeavour  not  to  introduce  local  politics 
here.  The  arguments  of  the  leader  of  the 
Convention  seem  to  me  to  state  the  posi- 
tion exactly.  When  he  declares,  as  he  did 
in  emphatic  language,  that  the  passing  of 
an  amendment  would  be  a  blow  at  the 
first  principle  of  federation— intercolonial 
free-trade — it  seems  to  me  that  no  further 
argument  is  necessary  for  its  rejection. 
Another  argument  of  his  was  also  im- 
pressive, and  that  was  that  the  amend- 
ment would  practically  place  the  Parlia- 
ment of  the  Commonwealth  in  the 
position  of  being  able  to  override  the 
Constitution  by  its  bare  vote.  I  would 
go  a  step  further,  and  suggest  to  the  Con- 
vention that  the  amendment  places  the 
power  of  overriding  the  Constitution,  not 
only  in  the  hands  of  the  Federal  Parlia- 
ment, but  also  in  the  hands  of  the 
Federal  Executive.  It  makes  the  Federal 
Executive  paramount,  and  gives  it  power 
to  approve  of  bounties  which  may 
be  antagonistic  to  intercolonial  free- 
trade.  It  is  easy  to  speak  at  great 
length  upon  this  subject,  but  I  shall 
accept  the  suggestions  of  honorable  mem- 
bers who  have  preceded  me,  and  be  brief. 
I  express  these  opinions,  not  so  much  with 
the  idea  of  influencing  any  vote,  but  to 
give  my  reasons  for  voting  against  the 
amendment. 

Mr.  HIGGINS  (Victoria).— I  have  a 
proviso,  which  I  suggest  with  the  con- 
currence of  the  Premier  of  Victoria,  and 
which  will,  I  think,  take  away  all  ground 
of  objection  from  those  who  say  that  this 
is  an  attempt  to  interfere  with  freedom  of 
trade  between  the  different  parts  of  the 
Commonwealth.  In  my  opinion,  the  right 
honorable  gentleman's  amendment  had  no 
such  scope;  but  "to  make  assurance 
doubly  sure,  and  take  a  bond  of  fate,"  I 
beg  to  move — 

That  the  amendment  be  amended  by  the 
addition  of  the  following  words  : — "  Provided 
that  the  bounty  or  aid  has  not  the  effect  of 
■derogating  from  freedom  of  trade  or  commerce 
between  the  different  states  of  the  Common- 
wealth." 

[Mr.  Leake. 


Mr.  Howe. — Who  is  to  decide  whether 
it  derogates  from  freedom  of  trade? 

Mr.  HIGGINS.— The  Federal  Parlia- 
ment or  Federal  Executive,  before  it  allows 
the  bounty,  will  have  to  go  into  the  ques- 
tion whether  it  is  an  interference  with  trade 
or  not.  That  is  the  way  with  all  these 
questions.  If  it  goes  to  the  last  resort  the 
matter  will  have  to  be  fought  out,  and  in 
that  case,  very  properly,  the  only  judge  is 
the  Federal  Court.  You  must  have  some, 
ultimate  authority,  and  the  only  means  of 
ultimately  trying  these  things  is  the 
Federal  Court.  I  should  be  very  happy  if 
you  could  avoid  that. 

Mr.  Holder. — If  you  bring  in  the  High 
Court  it  will  kill  the  whole  thing. 

Mr.  HIGGINS. — I  am  not  bringing  in 
the  High  Court.  The  High  Court  is 
there.  It  is  the  hinge  upon  which  the 
Constitution  turns.  It  faces  you  at  the 
ultimate  boundary  of  your  Constitution. 
If  you  transgress  the  Constitution,  or 
attempt  to  do  so,  there  is  the  High  Court 
in  your  way.  The  universal  system  in 
America  is  to  have  a  question  thrashed 
out  in  Congress,  as  to  whether  it  is  an 
evasion  of  the  Constitution  or  not.  It  is 
very  well  fought  out  there,  and  in  99  out 
of  100  cases  there  is  no  need  to  appeal 
to  the  court.  I  answer  the  honorable 
member  frankly  when  he  asks  me  who 
is  the  ultimate  judge.  I  may  state,  also, 
with  regard  to  America  that  there  seems 
to  be  some  misapprehension.  Mr  Isaaes, 
yesterday,  quoting  from  The  Speaker, 
mentioned  an  instance  of  a  bounty  being 
given  by  a  state.  I  was  surprised  at  it. 
I  cannot  find  any  verification  of  the  faet 
that  a  bounty  is  given  by  a  state,  but 
I  find  in  the  American  Constitution  that 
there  is  not  one  word  about  Congress 
giving  bounties.  There  is  a  power  to  levy 
and  collect  taxes,  duties,  imposts,  and 
duties  of  excise,  which  must  be  uniform 
throughout  all  the  states,  but  there  is  no 
such  clause  as  we  have  in  this  Bill  that 
the  Federal  Parliament  may  grant  bounties. 
If  there  is  any  authority  on  the  matter, 
apparently  it  is  by  virtue  of  the  section  in 
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the  United  States  Constitution  that  all 
powers  not  given  to  the  Federal  Parlia- 
ment are  reserved  to  the  states.  The 
states  must  have  been  assumed  to  have 
power  to  grant  bounties  right  and  left, 
but  there  is  an  overriding  power  by  the 
Federal  Congress  to  regulate  trade  and 
commerce  between  the  states,  and  if  the 
Federal  Congress  enacted  a  law  which 
would  be  infringed  by  a  bounty  the 
bounty  must  cease.  There  is  no  express 
authority  mentioned.  I  have  the  most 
recent  edition  of  Baker's  Constitution,  but 
it  contains  no  express  authority  which 
says  that  bounties  are  lawful  or  unlawful. 
Apparently,  they  went  on  the  broad 
principle  of  the  powers  of  the  states 
being  preserved  to  them.  I  find  in 
Baker's  Annotated  Constitution  of  the 
United  States,  page  26,  that  there 
is  a  case  referred  to.  I  have  not  been 
able  to  look  at  the  original  case,  and  it  is 
not  given  here,  but  it  says — 

Subjects  of  a  local  nature  and  intended  only 
as  aids  to  commerce,  and  which  are  best  pro- 
vided by  special  regulations,  may  be  exercised 
by  the  states  without  conflicting  with  the  com- 
mercial powers  of  Congress. 

Although  I  say  it  with  the  reservation 
that  I  have  not  been  able  to  verify  the  ex- 
tract by  a  reference  to  the  original  autho- 
rity, if  that  is  a  correct  version  there  is 
not  the  least  doubt  that  a  state  has 
power  to  grant  bounties,  provided  the 
bounty  does  not  interfere  with  the  provision 
enablingthe  Federal  Parliamentto  regulate 
trade  and  commerce.  Therefore,  with  the 
concurrence,  I  understand,  of  the  Premier 
of  Victoria,  I  suggest  the  addition  of  the 
words  I  have  mentioned.  I  admit  that  it 
will  make  the  clause  a  little  cumbrous, 
but  I  want  to  provide  explicitly  that  there 
is  no  intention  whatever  on  the  part  of 
my  right  honorable  friend  and  ourselves  to 
interfere  in  the  least  with  trade  and  com- 
merce. If  that  is  not  convincing  enough, 
1  know  nothing  that  will  convince.  The 
honorable  member  (Mr.  Leake)  has  been 
affected  by  the  words  of  the  leader  of  the 
Convention  on  this  matter.   He  stated  that 


that  honorable  member  said  that  this  will 
interfere  with  freedom  of  trade  and  com- 
merce, and,  ergo,  we  ought  to  refuse  to 
pass  it.  This  will  not  interfere,  and  it 
cannot  interfere,  with  the  freedom  of 
trade  and  commerce. 

Mr.  Henry. — Might  not  a  bounty  be 
granted  by  the  Governor-General  in  Coun- 
cil which,  would  interfere  with  freedom  of 
trade  and  commerce  1 

Mr.  HIGGINS.— The  honorable  mem- 
ber has  asked  a  very  pertinent  question. 
I  frankly  admit  there  is  some  force  in  the 
argument  that  the  Governor-General  in 
Council  might  strain  the  rule,  unless  he 
had  the  Federal  Parliament  behind  him. 
But  suppose  the  Governor-General  in 
Council  gave  consent  to  a  bounty  which 
would  have  the  effect  of  derogating  from 
freedom  of  trade  and  commerce  in  the 
Commonwealth,  he  would  be  liable  to  be 
hauled  over  the  coals  in  the  House.  He 
is  liable  to  the  ordinary  responsibilities  of 
a  Minister.  More  than  that,  even  if  the 
whole  House  is  with  him,  there  is  an  ulti- 
mate sanction  in  the  Federal  Parliament, 
which  will  see  that  the  law  is  observed. 

Mr.  Howe. — I  understood  Sir  George 
Turner  to  say  that  he  objected  to  refer- 
ring the  matter  to  the  Federal  Parliament 
on  account  of  the  great  delay.  Now,  you 
propose  it  shall  go  to  the  High  Court, 
which  will  cause  greater  delay. 

Mr.  HIGGINS.-The  honorable  member 
has  totally  misunderstood  the  position.  I 
propose  no  court.  I  find  the  court  there. 
I  do  not  move  it,  I  do  not  give  it  one 
more  extra  power ;  but  the  honorable 
member  asked  me  who  is  to  decide  whether 
a  bounty  derogates  from  the  freedom  of 
trade  and  commerce,  and  I  answered  him 
as  frankly  as  I  knew  how.  I  say,  in  the 
first  place,  the  question  will  be  settled  by 
the  Ministry  of  the  day.  Then  it  is  to 
go  through  the  ordeal  of  discussion  in 
Parliament. 

Mr.  Howe. — It  need  not  go  to  the 
Parliament. 

Mr.  HIGGINS. — According  to  one  sug- 
gestion, you  must  go  to  the  Parliament, 
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but  in  most  cases,  if  there  is  any  question 
of  policy  involved,  the  consent  of  the  Go- 
vernor-General in  Council  will  be  discussed 
in  Parliament.  It  will  be  raised  on  motion 
in  Parliament,  and  it  will  be  a  matter  for 
the  parliamentary  majority  to  support 
him  or  not.  Constitutionally,  he  will 
not  give  his  consent  unless  he  is  in  the 
majority. 

Mr.  Reid. — What  will  be  the  position 
if  the  Governor- General  in  Council  ap- 
proves and  the  Parliament  disapproves  ? 

Mr.  HIGGINS.— I  apprehend  the  effect 
will  be  that  the  Federal  Parliament  will 
be  able  to  pass  a  law  which  will  override 
this  particular  grant. 

Mr.  Reid. — That  is  not  the  object  of 
the  amendment. 

Mr.  Symon. — Would  not  the  effect  of 
your  amendment  be  to  make  the  Federal 
High  Court  sit  in  judgment  on  an  execu- 
tive act  of  the  Governor-General  in 
Council  ? 

Mr.  HIGGINS.— With  all  respect,  no. 
The  Governor-General  in  Council,  as  the 
honorable  member  knows  as  well  as  any 
one,  has  to  obey  the  law  as  well  as  every 
one  else. 

Mr.  Symon. — But  suppose  the  Governor- 
General  in  Council  grants  the  bonus,  and 
suppose  its  operation  derogates  from  free- 
dom of  trade,  then  the  Federal  High 
Court  will  sit  in  judgment  on  an  act  of 
the  Governor-General  in  Council  which 
involves  a  question  of  policy. 

Mr.  HIGGINS.— Does  not  the  honor- 
able member  recognise  that  even  the 
legislation  of  the  Federal  Parliament  is 
subject  to  the  decision  of  the  Federal 
High  Court? 

Mr.  Symon. — But  not  a  question  of 
executive  administrative  policy. 

Mr.  HIGGINS.  — The  Federal  High 
Court  goes  still  further  than  that.  It  has 
the  function  of  deciding  whether  the  Acts 
of  the  Parliament  are  valid  or  not,  and 
why  should  it  not  have  the  function  of 
deciding  whether  the  acts  of  the  Ministry 
are  valid  or  not  1 
[Mr.  Higgins. 


Mr.  Symon. — That  was  not  the  in  ten. 
tion  in  determining  the  functions  of  the 
Federal  High  Court. 

Mr.  HIGGINS.— Our  British  system  is 
that  every  official  under  Her  Majesty  is 
amenable  to  the  law — that  everybody  is 
under  the  law. 

Mr.  Symon. — But  this  is  a  question  of 
Ministerial  responsibility. 

Mr.  HIGGINS.— Of  course  it  is;  but 
supposing  the  Ministry  were  to  consent  to 
a  bonus  or  bounty  which  interfered  with 
freedom  of  trade,  then  the  Federal  High 
Court  could  be  asked  to  interfere,  and  it 
therefore  has  the  ultimate  decision  of  the 
matter.  If  the  court  decided  against  a 
bonus  or  bounty,  I  rather  think  that  the 
money  would  have  to  be  refunded. 

Mr.  Symon. — Supposing  the  House  of 
Representatives  approves  of  the  action  of 
the  Ministry,  and  the  Federal  High  Court 
dissents  1 

Mr.  HIGGINS.— Well,  as  the  Federal 
High  Court  has  to  determine,  in  case  of 
dispute,  whether  the  Acts  of  the  Parlia- 
ment are  wrong,  so  the  court  has  to  decide 
whether  the  acts  of  the  Ministry  are 
wrong.  All  this  bringing  in  of  the  Federal 
High  Court — I  do  not  say  in  the  mind 
of  the  honorable  member,  but  in  the  minds 
of  several  honorable  members — is  with  a 
view  to  make  this  particular  proposal  un- 
popular. I  do  not  want  to  drag  in  the 
Federal  High  Court. 

Mr.  Symon. — But  can  you  help  it? 

Mr.  HIGGINS.— I  say  that,  in  99  out 
of  100  cases,  the  Federal  High  Court  will 
not  be  appealed  to  ;  but  if  you  ask  me 
what  body  is  to  have  the  ultimate  deter- 
mination of  the  matter,  I  say  the  Federal 
High  Court  must  be  that  body. 

Mr.  DOB  SON  (Tasmania).— In  order 
to  bring  the  debate  to  a  prompt  issue,  I 
will  move  an  amendment  of  Sir  George 
Turner's  amendment,  which  will  have  the 
effect  of  testing  the  feeling  of  the  Con- 
vention on  this  matter.     I  beg  to  move — 

That  the  words  "  of  the  Governor-General  in 
Council  or  "  he  struck  out. 
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I  think  that  a  large  majority  will  be  in 
favour  of  striking  out  those  words,  but  I 
do  not  venture  to  predict  how  the  vote 
will  go  on  the  question  of  allowing  state 
bonuses  with  the  consent  of  the  Federal 
Parliament.  I  listened  with  very  great 
attention  and  respect  to  the  words  that 
fell  from  the  leader  of  the  Convention,  a 
gentleman  whom  we  all  regard  not  only  as 
our  leader  in  this  Convention,  but  as  our 
"guide,  philosopher,  and  friend"  in  things 
generally.  Mr.  Barton  not  only  spoke 
strongly,  but  he  said  he  felt  strongly  on 
the  matter.  Still,  I  think  he  rather  over- 
stated his  case,  because  one  of  his  conten- 
tions was  that  the  amendment  of  Sir 
George  Turner  would  give  power  to  a  state 
to  absolutely  override  the  settled  fiscal 
policy  of  the  Federal  Parliament.  Now, 
how  can  that  be,  when  the  state  cannot 
move  in  the  matter  without  the  consent 
of  the  Federal  Parliament  % 

Mr.  Isaacs. — And  when  its  action  may 
be  afterwards  annulled  by  the  Federal 
Parliament. 

Mr.  DOBSON.—  Under  the  amendment, 
as  I  read  it,  you  cannot  take  a  step  with- 
out the  consent  of  the  Federal  Parliament. 
It  must  be  borne  in  mind  that  we  have 
got  away  from  the  amendment  in  which 
honorable  members  representing  Victoria 
sought  to  give  to  the  states  the  right  to 
grant  bonuses,  subject  to  those  bonuses 
being  annulled  by  the  Federal  Parliament, 
and  under  the  present  amendment  a  state 
cannot  take  a  single  step  in  the  direction 
of  granting  a  bonus  without  the  consent 
of  the  Federal  Parliament.  Therefore  I 
do  not  quite  foresee — possibly  it  may  be 
owing  to  my  ignorance  of  federal  prin- 
ciples— all  the  evils  which  Mr.  Bar- 
ton predicted  as  likely  to  follow  the 
adoption  of  this  amendment.  And  just 
as  he  feels  warmly  on  the  subject,  so  do 
our  friends  from  Victoria.  I  do  not  say 
that  I,  as  a  representative  of  Tasma- 
nia, feel  very  warmly  about  it,  because, 
although  I  am  intensely  interested  in  the 
development  of  this  attempt  to  employ 
state  aid  in  furthering  production,  I  must 


say  that  I  regard  the  granting  of  bonuses 
as  an  injustice.  I  submit  that  if  you 
grant  a  bonus  to  one  industry,  every  in- 
dustry in  the  country  has  a  right  to  expect 
the  same  thing,  and  I  am  of  opinion  that 
the  granting  of  a  bonus  to  any  particular 
industry  is  an  injustice  to  all  the  tax- 
payers of  the  colony.  I  would  say,  in 
answer  to  Dr.  Cockburn,  if  you  want  to 
achieve  industrial  greatness  under  the 
Federal  Government  you  will  do  it  far 
more  by  rearing  your  industries  under 
natural  laws  than  by  creating  hothouse 
plants.  I  hardly  think  that  the  words 
suggested  by  Mr.  Higgins  are  wanted. 
I  quite  see  the  reason  he  has  proposed 
them,  but  we  ought  not  to  make  a 
foolish  provision  of  one  of  the  clauses 
of  this  Constitution  Bill  in  order  to 
please  people  outside.  I  regard  the  words 
suggested  by  Mr.  Higgins  as  absolute  sur- 
plusage, and  I  think  their  adoption  would 
be  a  blot  upon  the  clause.  However,  I  do 
not  intend  to  move  any  amendment  on 
those  words,  although,  as  I  have  said,  I 
think  they  will  be  a  blot  on  the  drafting 
of  the  clause  if  they  are  allowed  to  be 
put  in. 

Question  —  That  the  words  "  of  the 
Governor-General  in  Council  or  "  proposed 
to  be  struck  out  stand  part  of  the  pro- 
posed new  paragraph — put. 

The  committee  divided — 


Ayes 
Noes 


26 
21 


Majority  against  the  amendment       & 


Ayes. 


Barton,  E. 

Kingston,  C.  0. 

Berry,  Sir  G. 

Lyne,  W.  J. 

Briggs,  H. 

O'Connor,  R.  E. 

Cockburn,  Dr.  J.  A. 

Peacock,  A.  J. 

Deakin,  A. 

Quick,  Dr.  J. 

Downer,  Sir  J.  W. 

Reid,  G.  H. 

Forrest,  Sir  J. 

Symon,  J.  H. 

Gordon,  J.  H. 

Trenwith,  W.  A. 

Grant,  C.  H. 

Turner,  Sir  G. 

Hackett,  J.  W. 

Venn,  H.  W. 

Hassell,  A.  Y. 

Zeal,  Sir  W.  A. 

Higgins,  H.  B. 

Holder,  F.  W. 

Teller. 

James,  W.  H. 

Isaacs,  I.  A. 
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Abbott,  Sir  J.  P.  Howe,  J.  H. 

Braddon,  Sir  E.  N.  C.  Leake,  G. 

Brown,  N.  J.  Lee  Steere,  Sir  J.  G. 

Carruthers,  J.  H.  Lewis,  N.  E. 

Crowder,  P.  T.  McMillan,  W. 

Douglas,  A.  Moore,  W. 

Fraser,  S.  Solomon,  V.  L. 

Fysh,  Sir  P.  O.  Walker,  J.  T. 

Glynn,  P.  M.  Wise,  B.  R. 
Henning,  A.  H.  Teller. 

Henry,  J.  Dobson,  H. 

Question  so  resolved  in  the  affirmative. 

The  CHAIRMAN.— We  have  now  to 
deal  with  the  proviso.  The  question  is 
that  the  words  proposed  to  be  added  be 
so  added. 

Mr.  WISE  (New  South  Wales).— If 
ever  there  was  a  question  upon  which  we 
ought  to  give  our  votes  clearly  under- 
standing what  we  do,  and  upon  which  it 
is  important  that  there  should  be  no  false 
votes  given,  it  is  this.  Mr.  Higgins' 
amendment,  although  I  appreciate  the 
spirit  in  which  it  is  moved,  appears  to  me 
to  be  eminently  one  which  is  calculated 
to  mislead  the  public.  We  ought  to 
face  this  question  fairly.  If  we  wish  that 
the  state  should  retain  the  power  to  give 
bonuses,  let  us  honestly  provide  that  that 
power  shall  be  given ;  but  if,  on  the  other 
hand,  we  desire  that  in  the  interests  of 
federation  the  power  to  give  bonuses  shall 
be  confined  to  the  Federal  Parliament, 
let  us  vote  with  equal  fairness  on  that 
side.  The  amendment  of  my  honorable 
and  learned  friend  (Mr.  Higgins)  obscures 
the  issue.  It  will  mislead  a  number  of 
people  outside,  making  them  believe  that 
they  are  going  to  get  something  which, 
in  fact,  they  w  ill  never  obtain. 

Mr.  Higgins. — It  is  not  intended  for 
that  purpose. 

Mr.  WISE. — I  know  that;  but  to  say 
that  it  is  left  for  the  Federal  Court  to 
determine  whether  the  bonus  which  may 
be  granted  by  the  state  may  be  sanctioned 
by  the  Executive  of  the  Commonwealth  is 
not  only  derogatory  to  the  trade  and  com- 
merce clause,  but,  as  a  matter  of  fact,  no 
bonus  will  be  granted  upon  which  any 
[Mr.  Wise. 


body  of  capitalists  would  ever  think  of 
acting.  You  cannot  expect  that  men  will 
invest  their  money  in  an  enterprise  stimu- 
lated by  a  bonus  which  is  subject  to  such 
conditions  as  these.  You  are  telling  the 
people  that  you  are  going  to  retain  power 
to  grant  bonuses,  whereas,  if  we  think  the 
matter  out,  every  one  of  us  will  know 
that  the  power  is  utterly  nugatory, 
because  it  is  so  hedged  round  by 
conditions  that  no  man  would  think  of 
spending  a  single  sixpence  in  any  enter- 
prise for  which  a  bonus  so  limited  was  to 
be  given.  I  protest  against  this  Conven- 
tion demeaning  itself  by  giving  a  vote 
upon  a  question  of  this  kind.  Let  us  face 
the  matter  fairly.  I,  for  one,  am  perfectly 
prepared  to  vote  against  every  effort  to 
give  the  power  to  grant  bonuses  to  the 
states.  There  are  others  who  take  a  dif- 
ferent view  of  the  question.  I  do  not 
believe  in  carrying  the  practice  of  put- 
ting conciliatory  provisions  in  the  Con- 
stitution too  far.  We  may,  and  ought 
to,  regard  the  prejudices  of  people  out- 
side, and  we  should  go  very  far  in  order  to 
recommend  the  Constitution  to  those  who 
are  supposed  at  present  to  be  opposed 
to  federation,  by  meeting  their  views  in 
so  far  as  we  can  possibly  do  so. 
But  we  may  go  too  far  in  that  re- 
spect, and  we  ought  not,  so  it  seems  to 
me,  to  adopt  any  clause  which  we  cannot 
ourselves  honestly  support,  because  by  put- 
ting it  in  the  Constitution  we  think  it  may 
go  a  long  way  towards  recommending  the 
Constitution  to  people  who  might  other- 
wise vote  against  it.  If  we  put  in  this 
Constitution  provisions  of  which  we  do 
not  approve,  how  can  we  recommend 
it  to  the  people  ?  We  must  trust 
somewhat  to  the  intelligence  of  those 
outside.  We  must  hope  that  they  will 
say  we  have  done  our  best  to  reconcile 
conflicting  interests  in  the  several 
colonies.  But  we  must  also  recognise 
that  there  are  people  whom  we  can  never 
reconcile,  do  what  we  may,  and  with 
regard  to  whom,  if  we  remove  one  of 
their  objections  to  federation,  a  hundred 
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others  will  at  once  crop  up.  We  must 
have  the  extremists  against  us.  Let  us 
meet  these  extremists  openly.  We  shall 
have  the  extreme  protectionist,  who  wants 
to  keep  to  each  state  the  right  to  impose 
protective  duties.  Let  him  be  against  us. 
Then  we  shall  have  against  us  the  extreme 
free-trader,  who  will  oppose  federation  be- 
cause he  fears  that  under  it  a  protective 
Tariff  will  be  imposed.  Let  him  be  against 
us.  But  do  not  attempt  to  reconcile  these 
people  by  inserting  a  clause  which  will 
not  solve,  but  which  I  fear  will  be  found 
in  the  future  to  be  only  a  witness  to  our 
own  fear  of  facing,  a  difficult  question. 

Question — That  the  words — "  Provided 
that  the  bounty  or  aid  has  not  the  effect 
of  derogating  from  freedom  of  trade  or 
commerce  between  the  different  parts  of  the 
Commonwealth" — proposed  to  be  added 
be  so  added — put. 

The  committee  divided — 

Ayes       ...  ...  ...     17 


Noes 


30 


Majority  against  the  amendment     13 

Ayks. 

Berry,  Sir  G.  James,  W.  H. 

Cockburn,  Dr.  J.  A.  Kingston,  C.  C. 

Deakin,  A.  Lewis,  N.  E. 

Gordon,  J.  EL  Peacock,  A.  J. 

Grant,  C.  H.  Quick,  Dr.  J. 

Hackett,  J.  W.  Trenwith,  W.  A. 

Hassell,  A.  Y.  Turner,  Sir  G. 
Holder,  F.  W.  Tetter. 

Isaacs,  I.  A.  Higgins,  H.  B. 

Noes. 

Abbott,  Sir  J.  P.  Howe,  J.  H. 

Barton,  E.  Leake,  G. 

Braddon,  Sir  E.  N.  C.  Lee  Steere,  Sir  J.  G. 

Briggs,  H.  Lyne,  W.  J. 

Brown,  N.  J.  McMillan,  W. 

Carruthers,  J.  H.  Moore,  W. 

Crowder,  F.  T.  O'Connor,  R.  E. 

Dobson,  H.  Reid,  G.  H. 

Douglas,  A.  Solomon,  V.  L. 

Downer,  Sir  J.  W.  Symon,  J.  H. 

Forrest,  Sir  J.  Venn,  H.  W. 

Fraser,  S.  Walker,  J.  T. 

Fysh,  Sir  P.  0.  Zeal,  Sir  W.  A. 
Glynn,  P.  M. 

Henning,  A.  H.  Teller. 

Henry,  J.  Wise,  B.  R. 

Question  so  resolved  in  the  negative. 


Berry,  Sir  G. 
Cockburn,  Dr.  J.  A 
Deakin,  A. 
Forrest,  Sir  J. 
Gordon,  J.  H. 
Hackett,  J.  W. 
Hassell,  A.  Y. 
Higgins,  H.  B. 
Holder,  F.  W. 
James,  W.  H. 


Question — That  the  words  of  Sir  George 
Turner's  amendment — 

This  section  shall  not  apply  to  any  bounty  or 
aid  granted  by  any  state  with  the  consent  of 
the  Governor-General  in  Council,  or  the  Parlia- 
ment of  the  Commonwealth, 

be  added  to  the  clause — put. 
The  committee  divided — 

Ayes       ...  ...  ...     19 

Noes       ...  ...  ...     27 

Majority  against  the  amendment       8 
Ayes. 

Kingston,  C.  C. 
Lyne,  W.  J. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Venn,  H.  W. 
Zeal,  Sir  W.  A. 
Teller. 
Isaacs,  I.  A, 

Noes. 

Abbott,  Sir  J.  P.  Howe,  J.  H. 
Braddon,  Sir  E.  N.  C.    Leake,  G. 

Briggs,  H.  Lee  Steere,  Sir  J.  G. 

Brown,  N.  J.  Lewis,  N.  E. 

Carruthers,  J.  H.  McMillan,  W. 

Crowder,  F.  T.  Moore,  W. 

Dobson,  H.  O'Connor,  R.  E. 

Douglas,  A.  Reid,  G.  H. 

Downer,  Sir  J.  W.  Solomon,  V.  L. 

Fraser,  S.  Symon,  J.  H. 

Fysh,  Sir  P.  0.  Walker,  J.  T. 

Glynn,  P.  M.  Wise,  B.  R. 
Henning,  A.  H.  Teller. 

Henry,  J.  Barton,  E. 

Question  so  resolved  in  the  negative. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  say  that  the  tac- 
tics which  have  been  employed  by  some 
honorable  members  during  the  last  divi- 
sion  

Mr.  REID  (New  South  Wales).— I  rise 
to  order.  I  wish  to  know  whether  we  are 
to  have  a  general  lecture  on  the  conduct 
of  honorable  members  of  the  Convention 
in  a  division  which  is  over  % 

Sir  John  Forrest.  —  It  is  deserved, 
though. 

The  CHAIRMAN.— I  do  not  think  it 
will  conduce  to  the  benefit  of  the  cause 
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we  are  assembled  here  to  promote  for  an 
honorable  member  to  make  remarks  on 
the  conduct  of  other  members. 

Mr.  PEACOCK  (Victoria).— The  only 
thing  I  should  desire  to  say 

Mr.  Reed. — Is  it  in  order  ? 

Mr.  PEACOCK. — I  am  speaking  to  the 
clause.  I  only  desire  to  say  a  few  words, 
and  I  shall  speak  with  as  little  feeling 
as  possible.  I  hope  the  public  outside 
will  take  careful  note  of  the  last  two 
divisions.     I  can  quite  understand 

Mr.  REID  (New  South  Wales).— I  rise 
to  order. 

Mr.  Kingston. — It  is  in  order. 

Mr.  Peacock. — The  honorable  gentle- 
man must  be  very  much  frightened  if 
he  cannot  stand  any  strictures  on  his 
conduct. 

Mr.  REID. — I  am  not  a  bit  afraid,  it  is 
rather  the  opposite ;  I  have  a  bit  of  laurel 
round  my  brow. 

The  CHAIRMAN.— What  is  the  point 
of  order  1 

Mr.  REID. — The  honorable  member 
(Mr.  Peacock)  is  engaged  in  criticising  the 
divisions  of  this  committee,  and  I  submit 
that  we  are  not  subject  to  that  criticism 
at  this  stage. 

The  CHAIRMAN.— No  honorable  mem- 
ber can  animadvert  on  a  vote  given  by 
the  committee,  or  say  that  that  vote  is 
wrong  unless  he  moves  to  repeal  it,  which 
he  may  do  at  the  proper  time. 

Mr.  PEACOCK.— Do  I  understand  from 
your  ruling,  Mr.  Chairman,  that  I  cannot 
make  any  remarks  with  regard  to  the 
clause  1 

The  CHAIRMAN.  —  The  honorable 
member  is  in  order  in  making  any  remarks 
with  regard  to  the  clause. 

Mr.  PEACOCK.— I  am  sorry  that  there 
is  no  opportunity  afforded  to  me  or  to  any 
other  honorable  member  who  holds  views 
similar  to  my  own  of  debating  the 
question  except  by  moving  that  the 
clause  be  recommitted.  I  can  understand 
the  position  taken  up   by  those  who  are 


opposed  to  state  bounties,  and  also  by 
those  who  consistently  said  that  the 
Right  Hon.  Sir  George  Turner's  amend- 
ment was  wrong  in  principle.  I  cannot 
understand  the  position  of  those  honorable 
members  who  believe  that  it  is  neither 
right  for  the  Governor-General  in  Council 
nor  for  the  Federal  Parliament  to  deal 
with  the  matter,  but  who  voted  for  the 
Governor-General  in  Council  with  the 
object  of  defeating  the  amendment. 

The  CHAIRMAN.  —  The  honorable 
member  is  not  in  order  in  stating  why 
honorable  members  voted  as  they  did. 

Mr.  BARTON  (New  South  Wales).— If 
any  explanation  is  needed,  all  I  can  say  is 
that  I  cannot  understand  why  the  honor- 
able member  takes  such  a  strong  objec- 
tion to  my  action  in  voting  with  him. 

Mr.  Peacock. — We  heard  the  whisper- 
ing that  was  going  on. 

Mr.  BARTON.— I  thought  it  was  a  law 
of  Parliament  that  only  one  person  could 
hold  possession  of  the  Chair  at  once.  The 
Right  Hon.  Mr.  Reid,  the  Hon.  Mr. 
O'Connor,  myself,  and  other  gentlemen 
voted  to  retain  Sir  George  Turner's  pro- 
position as  he  made  it  himself,  and  I 
understood  that  he  expressed  a  preference 
for  it  in  that  form. 

Sir  John  Downer. — He  said  he  would 
not  have  it  otherwise. 

Mr.  BARTON. — We  voted  to  retain  the 
proposition,  and  then  we  negatived  it. 

Mr.  Peacock. — That  is  making  the 
matter  worse. 

Sir  John  Forrest. — Is  the  honorable 
member  in  order  1 

Mr.  BARTON.— I  have  finished  upon 
that  point.  With  regard  to  Mr.  Peacock's 
last  remark,  I  cannot  understand  why  it  is 
dishonorable  or  improper  tactics  to  accept 
a  challenge  that  is  thrown  out  by  an  op- 
ponent, to  take  him  at  his  word,  and  to 
defeat  his  proposition,  as  we  very  properly 
did. 

Mr.  KINGSTON  (South  Australia).— I 
do  not  understand  that  there  is  an  opposi- 
tion here,  or  any  opponents  on  one  side  or 
another.     We  are  all  here  for  the  purpose 
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of  doing  what  we  conceive  to  be  the  best 
in  the  interests  of  this  Constitution.  I 
think  we  have  a  right  to  object  when  any- 
thing in  the  shape  of  tactics  is  adopted. 

Mr.  REID  (New  South  Wales).— I  rise 
to  order.  I  wish  to  know  whether  even 
the  most  exalted  personage  in  this  Con- 
vention is  to  be  allowed  to  transgress  a 
rule  you  have  made?  The  right  honor- 
able gentleman  is  evidently  referring  to  a 
recent  vote,  and  I  shall  certainly  have  to 
claim  a  right  to  reply  to  these  remarks. 

Sir  George  Turner. — We  should  like 
to  hear  the  justification. 

The  CHAIRMAN.— Thequestion  before 
the  Chair  is  that  the  clause,  as  amended, 
stand  part  of  the  Bill.  I  have  already  ruled 
that  it  is  not  in  order  to  refer  to  the  motives 
which  actuated  honorable  members  in  vot- 
ing on  former  divisions.  I  must  ask  the 
right  honorable  member  and  other  honor- 
able members  not  to  transgress  that  rule. 

Mr.  KINGSTON.— Mr.  Chairman,  I  bow 
most  cheerfully  to  your  decision,  but  I  do 
trust  that  if  we  adopt  the  clause  as  it 
stands  an  early  opportunity  will  be  af- 
forded to  us  of  ascertaining  what  really  is 
the  wish  of  the  majority  of  the  committee 
on  the  question  of  whether  the  Federal 
Parliament  should  have  power  to  autho- 
rize the  state  Legislatures  to  grant 
bonuses.  I  do  not  think,  owing  to  an 
unfortunate  combination  of  circum- 
stances  

Mr.  Isaacs.— Of  what  ? 

Mr.KINGSTON.— Of  circumstances 

Mr.  Isaacs. — Oh  ! 

Mr.  KINGSTON.— That  that  opportu- 
nity has  hitherto  been  afforded. 

Mr.  REID  (New  South  Wales).— I  also 
hope  that,  in  future,  in  dealing  with  this 
matter  there  will  be  no  possible  cause  for 
even  these  irregular  observations.  The 
Right  Hon.  Sir  George  Turner  and  his 
friends  could  have  voted  the  other  way, 
and  have  saved  their  position,  but  they 
chose  to  stay  with  us. 

Mr.  SYMON  (South  Australia).— I  hope 
no  early  opportunity  will  be  given  of 
entering  into  a  matter   which  seems   to 


produce  so  much  irritation  to  honorable 
members  opposite. 

Mr.  Peacock. — Justly  so,  and  you  know 
it,  too. 

Mr.  SYMON.— That  is  a  matter  of 
opinion,  and,  of  course,  I  do  not  want  to 
add  to  the  irritation  which  they  exhibit 
by  expressing  a  difference  of  opinion. 

The  CHAIRMAN.— The  question  is, 
that  this  clause  stand  part  of  the  Bill, 
and  it  is  altogether  irregular  and  out  of 
order  to  discuss  the  point  of  whether  or 
not,  at  some  future  stage,  we  will  recon- 
sider the-  clause. 

Mr.  SYMON. — The  one  sentence  which 
I  uttered,  and  in  which  I  was  interrupted, 
was  as  to  whether  the  clause  should  stand, 
and  as  to  whether  some  early  opportunity 
should  be  given  of  reconsidering  it.  I  hope 
that  no  such  early  opportunity  will  be 
given  or  taken,  but  that  the  clause  will  be 
allowed  to  stand,  with  the  consent  of  the 
honorable  members  representing  Victoria. 
My  right  honorable  friend  stated  this 
morning  that  if  the  provision  with  regard 
to  the  Executive  Council  were  struck  out, 
he  would  himself  have  voted  against  the 
clause. 

Sir  GEORGE  TURNER  (Victoria).— 
I  do  not  intend  to  impute  motives  to  any 
honorable  member,  no  matter  what  I  may 
think,  but  with  regard  to  the  clause  as  it 
now  stands,  I  feel  somewhat  inclined  to 
vote  against  it  altogether.  We  have 
dealt  to-day  many  severe  blows  at  the 
federal  cause. 

Mr.  Symon. — Oh,  no. 

Sir  GEORGE  TURNER.— And  I  believe 
we  have  only  lately  dealt  the  most  severe 
blow  to  the  federal  cause  that  has  been 
given  to  it  since  we  first  met  in  Adelaide. 

Mr.  Reid. — This  must  be  the  stock 
tax. 

Sir  GEORGE  TURNER.— It  is  not  the 
stock  tax.  Perhaps  if  I  added  a  little  bit 
to  that  tax  I  might  describe  the  right 
honorable  gentleman  and  something  that 
has  happened  here  lately.  I  do  not  in- 
tend to  do  that,  because  I  should  be  out 
of  order.     My  difficulty — and  I  desire  to 
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consider  the  question  as  carefully  as  I  can  — 
is  whether  lam  now  justified  in  the  interests 
of  federation  in  voting  for  the  clause  at 
all.  We  give  the  Federal  Executive  power 
to  deal  with  many  matters.  I  am  quite 
satisfied  that  it  should  have  exclusive 
power  to  deal  with  customs  and  excise, 
but  I  am  quite  satisfied  also  that  we 
should  give  to  nobody  exclusive  power  to 
deal  with  bounties.  Whilst  this  clause 
contains  much  that  is  good,  it  con- 
tains something  that  is  very  bad.  The 
doubt  in  my  mind  is  whether  what 
is  bad  in  the  clause  does  not  more 
than  counterbalance  what  is  good.  I  do 
regret  that  the  clause  stands  as  it  is  at 
the  present  time,  and  I  hope  yet  to  have 
an  opportunity  before  the  Convention 
closes  its  labours  of  reconsidering  it.  That 
is  about  the  only  ground  on  wrhich  I  will 
vote  for  it — that  we  will  have  another 
opportunity,  when  we  will  be  able  to  get 
a  fair  and  straight  vote,  and  to  show  the 
people  in  this  colony,  at  all  events,  that 
we  are  prepared  to  protect  their  interests 
to  some  little  extent. 

The  clause,  as  amended,  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
In  order  that  the  paragraph  omitted  from 
clause  84  may  stand  as  a  substantive 
clause,  I  beg  to  move — 

That  the  following  words  stand  as  a  clause  of 
the  Bill  :— 

On  the  establishment  of  the  Common  wealth, 
the  collection  and  control  of  duties  of  customs 
and  of  excise,  and  the  control  of  the  payment  of 
bounties,  shall  pass  to  the  Executive  Govern- 
ment of  the  Commonwealth. 

Mr.  GORDON.— I  thought  that  the 
new  clauses  were  to  be  taken  after  we 
had  dealt  with  the  clauses  which  are  to 
be  reconsidered. 

The  CHAIRMAN.— We  are  now  deal- 
ing with  the  whole  system  of  finance  and 
adopting  a  new  scheme,  and,  if  we  did  not 
take  the  new  clauses  suggested  by  the 
Finance  Committee  as  they  come,  we  could 
not  do  that. 

Mr.  GORDON. — I  have  no  objection, 
so  long  as  honorable  members  who,  like 
myself,  have  new  clauses  to  move,  are 
[Sir  George  Turner. 


assured  that  other  new  clauses  will  not 
be  taken  until  the  proper  time  comes. 

Mr.  BARTON  (New  South  Wales).— I 
might  explain  that  this  is  not  a  new 
clause ;  it  is  merely  a  transposition  of 
part  of  clause  84,  which  it  was  thought 
by  the  Finance  Committee  should  occupy 
a  place  in  front  of  the  other  provisions  of 
that  clause. 

The  new  clause  was  agreed  to. 

Clause  85. — Upon  the  establishment  of  the 
Commonwealth,  all  officers  employed  by  the  Go- 
vernment of  any  state  in  any  department  of  the 
public  service  the  control  of  which  is  by  this 
Constitution  assigned  to  the  Commonwealth, 
shall  become  subject  to  the  control  of  the 
Executive  Government  of  the  Commonwealth  ; 
and  thereupon  any  such  officer  shall,  if  he  is 
not  retained  in  the  service  of  the  Common- 
wealth, be  entitled  to  receive  from  the  state 
any  gratuity  or  other  compensation  payable 
under  the  law  of  the  state  on  abolition 
of  his  office ;  but  if  he  is  retained  in  the  ser- 
vice of  the  Commonwealth  he  shall  be  entitled 
to  retire  from  office  at  the  time  and  upon  the 
pension  or  retiring  allowance  permitted  and 
provided  by  the  law  of  the  state  on  such  re- 
tirement, and  the  pension  or  retiring  allow- 
ance shall  be  paid  by  the  state  and  by  the 
Commonwealth  respectively  in  the  proportion 
which  his  service  with  the  state  bears  to  the 
whole  term  of  his  service,  and  all  existing  and 
accruing  rights  of  any  officers  so  retained  in 
the  service  of  the  Commonwealth  shall  be  pre- 
served. 

Amendment  suggested  by  the  Parlia- 
ment of  Tasmania — 

After  "  state "  (line  3),  insert  "  or  by  any 
authority  constituted  by  a  state." 

The  amendment  was  negatived. 
Amendment  suggested  by  the  Legisla- 
tive Assembly  of  Western  Australia- — 

Line  10,  after  "Commonwealth"  insert  "and 
unless  he  is  appointed  to  some  other  office  in  the 
state." 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— The  reason  why  the  amendment 
was  suggested  by  the  Legislative  Assem- 
bly of  Western  Australia  was  that  it  was 
considered  that  it  might  be  a  hardship 
to  retire  an  officer  upon  a  pension  when 
there  was  some  other  office  in  the  state 
which  he  could  reasonably  fill. 


Commonwealth  of  [15  Feb.,  1898.] 


Australia  Bill. 


991 


Mr.  BARTON  (New  South  Wales).— 
I  do  not  quite  follow  the  reason  for  this 
amendment. 

Mr.  ISAACS  (Victoria).  —  Under  the 
clause  as  it  stands  the  Commonwealth 
may  either  take  a  man  into  its  service  or 
leave  him  out.  If  he  is  left  out,  the  state 
must  pay  him  a  pension. 

Mr.  BARTON. — The  unfortunate  result 
of  the  amendment  would  be  that  if  an 
officer  were  receiving  a  salary  of  £500  or 
£600  a  year  the  state,  instead  of  pension- 
ing him  if  his  services  were  no  longer 
required,  could  save  money  by  appointing 
him  to  an  office  worth  £50  a  year. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— To  meet  the  case,  I  beg  to  move — 

That  the  amendment  be  amended  by  the  in- 
sertion of  the  words  "of  equal  emolument" 
after  the  word  "  office." 

The  amendment  was  amended  accord- 
ingly, and  agreed  to. 

Amendment  suggested  by  the  Parlia- 
ment of  Tasmania  : — 

Line  20,  add  "s  "  to  "  proportion." 

Mr.  BARTON  (New  South  Wales).— 
I  will  ask  the  committee  to  keep  the  clause 
as  it  stands,  because  I  have  an  amend- 
ment prepared  which,  I  think,  will  meet 
the  whole  case.  I  propose  to  make  the 
clause  read  in  this  way  : — 

If  he  is  retained  in  the  service  of  the  Com- 
monwealth all  his  existing  or  accruing  rights 
shall  be  preserved,  and  he  shall  be  entitled  to 
retire  from  office  at  the  time  and  upon  the 
pension  or  retiring  allowance  permitted  and 
provided  by  the  law  of  the  state  on  such  retire- 
ment, and  the  pension  or  retiring  allowance 
shall  be  paid  by  the  state  and  by  the  Common- 
wealth respectively  in  the  proportion  which  his 
service  to  the  state  bears  to  his  service  with 
the  Commonwealth. 

Mr.  GLYNN  (South  Australia).  —  Is 
there  not  some  ambiguity  about  these 
words : — 

If  he  is  retained  in  the  service  of  the  Com- 
monwealth he  shall  be  entitled  to  retire  from 
office  at  the  time  and  upon  the  pension  or  re- 
tiring allowance  permitted  and  provided  by 
the  law  of  the  state  on  such  retirement  ? 

To   what   time    does    the    clause    refer? 
The   date    of    the   establishment   of    the 


Commonwealth,  or  the  date  of  the  actual 
retirement  ? 

Mr.  Barton. — An  officer  will  be  entitled 
to  complete  his  service  up  to  the  time 
at  which,  under  the  law  of  the  state,  he 
would  be  entitled  to  retire. 

Mr.  GLYNN.— The  law  of  the  state 
might  be  changed  in  the  meantime.  The 
point  is,  is  an  officer  to  be  entitled  to  retire 
upon  the  compensation  to  which  he  is 
entitled  at  law  at  the  time  of  the  estab- 
lishment of  the  Commonwealth. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  think  a  law  passed  to  affect  an 
existing  state  of  things  in  that  way  would 
be  given  an  ex  post  facto  operation. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  point  out  to  the 
leader  that  the  amendment  suggested  by 
Western  Australia,  which  is  similar  to 
that  suggested  by  Tasmania,  is  intended 
to  provide  for  this  difficulty.  An  officer 
formerly  employed  by  the  state  may  enter 
the  service  of  the  Commonwealth,  and 
during  a  long  period  when  he  is  in  the 
service  of  the  state  his  salary  might  be 
only,  say,  £200  a  year.  Many  years 
after  he  enters  the  service  of  the  Com- 
monwealth he  may  attain  to  a  salary  of 
£1,000  a  year.  Under  this  clause  a  por- 
tion of  his  pension  based  on  £1,000 
a  year  would  be  charged  to  the 
Commonwealth  and  the  state,  according 
to  the  proportion  of  his  services  in  each. 
It  will  be  seen  that  the  state  will  then  be 
burdened  with  a  much  larger  portion  of 
the  pension  than  ought  to  be  the  case. 
That  has  occurred  in  our  own  colony. 
Therefore,  I  think  it  would  be  well  to 
insert  the  words  proposed  by  the  Western 
Australian  Assembly,  which  are  to  the 
effect  that  in  calculating  such  pension 
or  retiring  allowance,  the  proportion 
payable  by  the  state  shall  be  calcu- 
lated on  the  salary  at  the  time  he  was 
transferred  to  the  Commonwealth,  and  the 
balance,  whatever  it  may  be,  shall  be 
paid  by  the  Commonwealth.  Otherwise, 
it  will  be  seen  that  the  state  might 
be  charged  with  a  very  large  amount  of 
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pension  for  which  it  had  received  no  ser- 
vices. I  drafted  the  words  of  the  amend- 
ment by  our  Assembly  myself,  and  I 
believe  they  will  entirely  carry  out  the 
object  in  view.  I  hope  they  will  com- 
mend themselves  to  honorable  members, 
and  particularly  to  our  leader. 

Mr.  Lyne. — Do  I  understand  the  hon- 
orable member  to  mean  that  up  to  the 
retirement  of  the  officer  from  the  service 
of  the  state,  the  state  must  be  responsible 
for  the  pension  or  retiring  allowance 
which  has  been  incurred  up  to  that  time  ? 

Sir  JOHN  FORREST.— Yes. 

Mr.  Reid. — Suppose  the  Commonwealth 
does  not  establish  a  system  of  pensions  at 
all 

Sir  JOHN  FORREST.— Then  the  state 
is  only  liable  for  the  time  during  which 
the  officer  has  been  in  its  service. 

Mr.  Barton. — That  is  provided  for  in 
the  clause. 

Sir  JOHN  FORREST.— Has  the  honor- 
able member  followed  me  with  regard  to 
the  rest  of  my  statement  1 

Mr.  Barton. — Yes. 

Sir  JOHN  FORREST.— It  is  an  im- 
portant matter,  and  a  case  of  the  kind  has 
occurred  in  our  own  colony,  where  it  was 
sought  to  put  a  burden  on  Western  Aus- 
tralia for  services  at  a  much  higher  salary 
which  were  rendered  years  afterwards. 


The   amendment   to  strike  out 


pro- 


portion "  and  insert  "  proportions "  was 
negatived. 

Mr.  Barton. — I  am  prepared  to  pass 
the  clause  as  it  stands,  and  to  consider 
the  amendments  which  have  been  men- 
tioned in  the  Drafting  Committee. 

Amendment  suggested  by  the  Council 
and  Assembly  of  Tasmania — 

After  "  state  "  insert  "  and  his  service  with 
the  Commonwealth." 

The  amendment  was  negatived. 

Amendment  suggested  by  the  Western 
Australian  Assembly — 

After  "service  "  insert  "and  in  calculating 
such  pension  or  retiring  allowance  the  propor- 
tion payable  by  the  state  shall  be  calculated 
upon  the  salary  paid  to  the  officer  at  the  time  of 
his  transfer  to  the  Commonwealth." 
[Sir  John  Forrest. 


The  amendment  was  negatived. 
Amendment   suggested    by   the  South 
Australian  Council — 

At  end  of  clause  add  "  No  pension  or  retiring 
allowance  shall  be  payable  to  any  servant  of  the 
Commonwealth  who  is  not  entitled  to  such  pen- 
sion or  retiring  allowance  under  the  law  of  the 
state  from  which  he  has  been  transferred. " 

Mr.  BARTON  (New  South  Wales).— 
This  raises  a  large  question  of  policy. 
When  first  looked  at,  it  might  appear  to 
be  only  a  provision  in  the  nature  of  draft- 
ing, but  it  is  really  imposing  a  serious 
trammel  upon  the  Commonwealth.  It  is 
a  question  of  policy  whether  or  not 
pensions  should  be  granted.  We  had  a 
strong  argument  the  other  day  upon  a 
question  of  policy  as  to  whether  or  not 
old-age  pensions  should  be  granted.  It 
was  strongly  urged  that  there  should 
be  a  power  of  granting  old-age  pensions. 
That  was  rejected  on  the  argument  that 
it  was  a  matter  not  for  the  Commonwealth 
to  deal  with,  but  for  the  several  states  in 
connexion  with  their  social  and  domestic 
policy.  But  the  question  as  to  how  you 
should  deal  writh  the  public  officers  of  the 
Commonwealth  is  purely  a  question  for 
the  Commonwealth  itself.  It  stands  in  a 
very  different  position,  because,  unless  the 
Commonwealth  provides  for  pensions  for 
its  own  servants,  there  is  no  other  power 
on  earth  to  do  so.  I  am  not  standing  here 
to  argue  that  there  ought  to  be  pensions 
for  the  servants  of  the  Commonwealth, 
or  that  there  ought  not  to  be.  It  seems 
to  me  very  extraordinary  if  we  cannot 
say  that  those  who  come  after  us,  who 
will  be  the  electors  of  the  Common- 
wealth, will  be  perfectly  competent  persons, 
just  as  competent  as  we  are,  to  decide 
what  shall  be  the  policy  of  the  Common- 
wealth in  this  matter.  It  would  be  de- 
parting from  our  ordinary  principle  in 
dealing  with  this  measure  if  we  were  to 
give  all  these  wide  powers  of  legislation  to 
the  Commonwealth,  and  then  turn  round 
and  say  that  the  Commonwealth  shall  not 
deal  with  any  question  of  pensions  for  its 
servants. 
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Mr.  Gokdon.  —  By  the  clause  as  ifc 
stands  you  are  binding  the  Common- 
wealth. 

Mr.  BARTON. — You  are  to  a  certain 
extent,  for  this  reason,  that*  if  you  do  not 
give  power  to  the  Commonwealth  in  this 
matter,  they  will  have  no  power  at  all 
to  do  justice.  What  is  sought  by  the 
amendment  is  to  deprive  the  Common- 
wealth of  any  power  of  dealing  with  this 
subject,  when  under  its  general  powers  it 
will  have  the  duty  of  dealing  with  its 
public  servants  ;  will  have  the  control  of 
departments,  and  the  power  of  legislating 
with  respect  to  those  departments  ;  and 
under  another  provision  in  the  Bill  it 
would  be  able  to  deal  with  everything 
incidental  to  the  carrying  out  of  its 
powers.  It  would,  therefore,  be  entitled 
to  deal  with  this  question  of  pensions.  It 
need  not  legislate  unless  it  liked.  That  is 
the  proper  position.  Give  these  powers  of 
administration  and  legislation,  and  leave 
the  Commonwealth  a  free  hand  to  legris- 
late  as  may  be  necessary  in  relation  to 
those  powers.  But  this  amendment  goes 
back  on  our  tracks  and  asks  us  to  do  what 
would  be  entirely  contrary  to  the  policy 
of  the  Bill.  If  we  carry  this  amendment 
we  will  simply  be  saying  that  the  Com- 
monwealth shall  not  be  allowed  to  de- 
termine whether  there  shall  or  shall  not 
be  pensions.  On  that  ground  I  object  very 
strongly  to  the  amendment. 

Mr.  REID  (New  South  Wales).— I 
would  direct  the  serious  attention  of  the 
leader  to  the  point  as  to  whether  this 
clause  would  not  force  a  system  of  pen- 
sions on  the  Commonwealth  in  respect  to 
officers  taken  over.  My  reason  for  doing 
so  is  in  the  interests  of  the  officers 
themselves.  It  might  happen  that,  in 
the  first  Commonwealth  Parliament,  there 
will  be  members  who  have  a  very  strong 
feeling  of  opposition  to  pensions,  and 
the  necessity  of  taking  over  a  pension 
system  might  militate  very  much  against 
the  unfortunate  officers  who  happen  to  be 
in  the  employment  of  the  states.  The 
feeling  might  be  so  strong  that  the 
[63] 


Commonwealth  Government  might  start 
with  officers  of  its  own.  I  should  not  like 
the  Constitution  to  be  passed  in  such  a  way 
that  those  officers  might  perhaps  be  put 
in  that  position,  whereby  their  prospects 
would  be  imperilled  owing  to  the  neces- 
sity of  giving  them  pensions  if  taken  into 
the  service  of  the  Commonwealth.  I  know 
that  in  some  quarters  of  Australia  there  is  a 
strong,  perhaps  a  growing,  feeling  against 
pensions. 

Mr.  Gordon. — We  have  not  got  one 
pension  in  South  Australia. 

Mr.  REID. — No.  As  the  result  of  that 
strong  feeling,  these  officers  may  perhaps 
be  put  in  a  very  unfortunate  position. 
They  might  not  be  employed  by  the  Com- 
monwealth, if  employing  them  compelled 
the  Commonwealth  to  recognise  the  pen- 
sion system. 

Sir  John  Forrest. — It  would  be  hard 
on  the  states,  too. 

Mr.  REID. — In  redrafting  the  clause 
that  point  should  be  considered,  for  I  am 
afraid  that  it  might  work  against  some  of 
those  officers,  especially  the  older  officers, 
who  might  not  be  taken  over  by  the 
Commonwealth  in  view  of  the  pensions 
accruing  to  them. 

Mr.  GORDON  (South  Australia).— 
When  this  clause  was  considered  in  Ade- 
laide I  was  strongly  against  the  policy  of 
the  whole  provision.  It  certainly  does,  to 
a  large  extent,  bind  the  Commonwealth 
to  a  line  of  policy.  It  would  be  perfectly 
proper  to  allow  the  Commonwealth  to 
grant  pensions,  if  it  so  pleases,  but  this 
clause,  which  binds  the  Commonwealth 
to  grant  pensions  that  are  now  ac- 
cruing in  various  colonies,  will  lead  to 
a  most  undesirable  state  of  things.  All 
our  Post-office  officials  in  South  Australia, 
who  are  not  to  get  pensions,  will  be  doing 
the  same  work  as  officers  of  the  correspond- 
ing departments  in  other  colonies  who  are 
to  get  pensions.  Now,  I  think  that  the 
Commonwealth  ought  to  be  allowed  to 
start  with  a  clean  sheet  as  regards 
pensions,  and  that  each  state  ought  to 
commute  the  pensions  of  its  officers  who 
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are  transferred  to  the  Commonwealth, 
so  that  the  Commonwealth  may  take  over 
those  officers  clear  of  all  liabilities.  Then 
the  state  will  assume  the  liabilities  it  has 
undertaken,  and  the  Commonwealth  may 
grant  pensions  or  not,  as,  in  its  wisdom, 
it  thinks  fit.  Why  should  officers  of  our 
Post-office,  or  our  Defence  department, 
from  the  Commandant  downwards,  and 
officers  of  all  the  departments  that  will  be 
transferred  to  the  Commonwealth,  be  re- 
quired, although  getting  no  pensions  or  re- 
tiring allowances,  to  do  the  same  work,  for 
the  same  or  perhaps  less  remuneration  as 
officers  of  the  same  classes  in  other  colonies 
who  are  to  get  pensions  and  retiring  allow- 
ances ?  I  venture  to  submit  that  such  a 
policy  would  lead  to  a  most  undesirable 
state  of  things — that  it  would  create  a 
great  deal  of  dissatisfaction,  jealousy,  and 
confusion,  because  the  Commonwealth  will 
have  to  take  over  five  different  policies  of 
as  many  different  colonies  in  regard  to 
their  public  servants,  or,  at  any  rate,  as 
many  as  enter  the  Federation,  and  the 
Commonwealth  will  thus  have  a  complex 
and  mixed  service  with  respect  to  pensions 
and  retiring  allowances,  which  would  be 
most  undesirable. 

Mr.  McMillan. — Because  one  man  gets 
a  pension  which  he  is  entitled  to,  what 
has  that  got  to  do  with  another  man  who 
is  not  entitled  to  a  pension  1 

Mr.  GORDON.— The  honorable  mem- 
ber would  not  like  to  be  working  without 
a  pension  side  by  side  with  a  man  who 
was  doing  the  same  work  and  was  entitled 
to  a  pension. 

Mr.  McMillan. — If  the  officer  who  has 
a  pension  accruing  is  only  paid  compensa- 
tion in  respect  thereof  up  to  the  time  of 
his  transfer  to  the  Commonwealth,  what 
objection  can  you  have  ? 

Mr.  GORDON.— That  would  be  per- 
fectly correct,  but  this  clause  makes  no 
such  provision. 

Mr.    McMillan.  —  But    I    understand 
there  is  to  be  a  redrafting  of  the  clause 
on  those  lines. 
[Mr.  Gordon. 


Mr.  GORDON.— If  so,  I  shall  then  be 
willing  to  support  it.  If  not,  and  if  the 
clause  is  allowed  to  remain  practically  as 
it  stands,  I  shall  vote  against  it. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  would  like  to  point  out  to  Mr.  Gordon 
that  if  we  wish  to  understand  this  clause 
we  must  go  back  to  the  object  of  it.  Its 
object  is  not  to  confer  pensions,  but  to  set 
right  the  gross  injustice  which  must  ac- 
crue to  the  servants  of  the  several  states 
who  jointheCommonwealth,  which  will  take 
over  their  services,  and  will  thereby  put 
an  end  to  their  services  with  the  states. 
No  doubt  in  taking  over  those  servants  of 
the  states,  it  will  be  very  much  to  the  in- 
terests of  the  Commonwealth,  in  most  cases, 
to  continue  their  services,  because  those 
servants  know  the  work  of  their  respective 
departments,  and  their  knowledge  and 
experience  will  be  of  inestimable  value  to 
the  Commonwealth  in  the  early  stages  of 
its  existence.  Therefore,  it  will  be  for 
the  benefit  of  the  Commonwealth  in  most 
cases  that  the  services  of  those  men  should 
be  taken  over.  Now,  the  Commonwealth, 
in  dealing  with  those  men,  might  have  to 
face  a  different  condition  of  things  in  each 
of  the  colonies.  In  some  of  the  colonies 
the  officers  receive  pensions,  but  in  others 
they  do  not.  The  only  reason  why  compen- 
sation, in  the  nature  of  a  pension,  is  to  be 
given  is  this  :  A  man  serving  the  Govern- 
ment in  South  Australia,  where  there  are 
no  pensions  to  public  servants,  has  no  right 
to  a  pension,  either  accrued  or  accruing ; 
therefore,  in  taking  him  over,  the  Com- 
monwealth puts  him  in  no  different  con- 
dition. By  breaking  his  service  with  the 
state,  the  Commonwealth  takes  away  no 
right  from  him.  But  another  man  who  is 
serving  the  Government  of  another  colony 
under  conditions  which  give  him  the  right 
to  a  pension,  is  put  in  this  position,  that  he 
cannot  refuse  to  accept  service  with  the 
Commonwealth,  and  as  the  time  at  which 
he  has  a  right  to  a  pension  has  not  actually 
accrued,  he  cannot  demand  anything  from 
the  state.  If  the  Commonwealth  takes 
possession  of  the  department   in  which  he 
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is  employed,  and  thus  prevents  his  pen- 
sion right  from  accruing,  it  is  only  common 
justice,  under  those  circumstances,  that 
his  case  should  be  considered,  and  if  the 
Commonwealth  takes  over  his  services, 
not  for  his  benefit,  but  for  its  own 
advantage,  he  certainly  should  not  lose 
his  right  to  a  pension.  That  is  the 
reason  why — as  those  two  classes  of  pub- 
lic servants  exist — we  must  treat  them 
differently.  In  the  one  case,  where  there 
is  no  pension  accrued  or  accruing,  the 
officer  taken  over  by  the  Commonwealth 
loses  no  right,  and  therefore  there  is  no 
necessity  for  compensation ;  in  the  other 
case,  where  there  is  a  pension  right  accru- 
ing, you  take  away  that  right,  and  there- 
fore the  officer  should  be  pensioned,  always 
remembering  that  these  officers  are  taken 
over,  not  in  their  own  interests,  but  in  the 
interests  of  the  Commonwealth. 

Mr.  Reid. — But  this  question  ought  to 
be  considered :  In  some  of  the  colonies 
the  public  servants  pay  so  much  per  cent, 
of  their  salaries  into  a  pension  fund.  Now, 
in  those  cases  this  awkwardness  will  arise 
— Are  they  to  get  from  the  Commonwealth 
their  full  pension  rights  without  the  lia- 
bility to  further  contribute  anything  to  a 
pension  fund  ? 

Mr.  O'CONNOR.— The  Commonwealth 
will  have  to  settle  for  itself  what  com- 
pensation it  will  give  them. 

Mr.  Gordon. — This  clause  fixes  it. 

Mr.  O'CONNOR.— Of  course  it  must  be 
calculated  on  the  basis  of  the  pensions  to 
which  the  officers  in  question  are  entitled 
under  the  laws  of  the  states.  With  re- 
spect to  the  question  put  by  Mr.  Reid,  I 
presume  there  will  be  no  more  difficulty 
in  ascertaining  the  proportion  which  the 
Commonwealth  will  have  to  pay  than  the 
state  would  have  in  ascertaining  the  same 
proportion  if  the  state  wished  to  pay  the 
officer  his  pension.  In  some  cases  the 
amount  of  the  contribution  would  have  to 
be  deducted.  Where  the  public  servants 
pay  into  a  fund,  the  percentage  payment 
is  deducted  from  their  salaries. 


Mr.  Reid. — The  clause,  as  drafted,  gives 
officers  who  have  previously  contributed 
to  a  pension  fund  the  right  to  a  pension 
from  the  Commonwealth,  after  they  are 
taken  over,  without  the  liability  to  con- 
tribute anything  for  the  remainder  of 
their  service.  That  is  a  point  to  be  con- 
sidered. 

Mr.  O'CONNOR.— As  a  matter  of  fact, 
they  have  already  contributed  up  to  the 
point  at  which  they  have  been  taken 
over  by  the  Commonwealth.  However, 
that  is  a  detail  which  it  seems  to 
me  it  would  be  quite  impossible  to 
provide  for  in  the  Constitution,  but  I 
think  that  in  dealing  with  these  officers, 
whose  rights  are  taken  away  through  no 
fault  of  their  own,  we  can  well  afford  to 
treat  them  not  only  fairly  but  generously  ; 
and  although  there  may  be  a  case  which 
possibly  does  not  come  under  this  pro- 
vision, I  think  that,  in  the  great  operation 
of  taking  over  the  whole  of  these  depart- 
ments and  their  officers  with  them,  that  is 
a  matter  which  need  not  cause  trouble 
either  to  the  states  or  to  the  Common- 
wealth. I  think,  therefore,  that  it  is 
rather  misleading  to  suppose  that  this  is 
a  matter  dealing  with  pensions  or  estab- 
lishing a  system  of  pensions  in  any  way. 
It  is  simply  a  matter  of  fair  compensation 
to  officers  who  have  been  deprived  of  their 
rights  through  no  fault  of  their  own. 

Mr.  HOLDER  (South  Australia).  —  I 
think  this  matter  can  be  looked  at  from 
three  points  of  view.  There  is,  first 
of  all,  the  point  of  view  of  the  civil 
servants  who  may  be  taken  over  by  the 
Commonwealth ;  secondly,  there  is  the 
point  of  view  of  the  state ;  and,  thirdly,  the 
point  of  view  of  the  Commonwealth.  We 
shall  not  properly  understand  the  matter 
unless  we  look  at  it  from  all  these  points 
of  view.  From  the  point  of  view  of  the 
civil  servant,  I  suppose  we  shall  agree 
that  he  should  have  all  his  rights  pre- 
served to  him.  Though  wre  have  no  pen- 
sion list  in  South  Australia,  we  have  a 
retiring  allowance,  which  is  to  be  paid 
to  certain  officers  on  their  retirement  from 
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the  service ;  and  if  any  officers  were  taken 
over  from  the  South  Australian  service,  as 
undoubtedly  many  would  be,  they  would 
be  taken  over  with  any  rights  which  they 
possess  to-day ;  or  if  taken  over  from 
any  of  the  other  colonies,  as  undoubtedly 
would  be  the  case,  they  would  be  taken 
over  with  all  their  rights.  That  disposes 
of  the  matter  from  the  point  of  view  of  the 
civil  servants.  To  do  less  than  that  would 
be  to  do  them  a  gross  injustice,  which 
this  Convention,  T  am  sure,  would  never 
for  one  moment  contemplate.  From  the 
point  of  view  of  the  state,  if  the  sugges- 
tion of  Mr.  Gordon  were  adopted,  that 
on  the  service  of  officers  with  the  state 
ending,  and  their  being  taken  over  by  the 
Commonwealth,  the  state  should  commute 
any  right  to  retiring  allowance  possessed 
by  the  servants  so  taken  over,  that  would 
involve  a  very  heavy  burden  being  cast 
suddenly  upon  the  states. 

Mr.  Gordon. — Not  upon  South  Aus- 
tralia. 

Mr.  HOLDER.— Yes;  upon  South  Aus- 
tralia. There  would  be  in  each  colony 
some  hundreds,  if  not  thousands,  of  officers 
taken  over,  and  I  am  sure  that  in  South 
Australia  if,  in  entering  into  the  Common- 
wealth, the  Treasurer  had  to  find  retiring 
allowances  to  be  paid  to  several  thou- 
sands of  men,  he  would  have  to  raise 
a  very  large  sum  of  money  somewhere. 

Mr.  Gordon. — Nothing  like  the  amount 
you  contemplate. 

Mr.  HOLDER.— But  I  know  perfectly 
well  what  1  am  speaking  about. 

Mr.  O'Connor. — The  money  would  not 
become  due  till  the  service  terminated. 

Mr.  HOLDER.— But  under  Mr. Gordon's 
proposal  it  would  become  due  upon  the 
officers  becoming  officers  of  the  Common- 
wealth. And  it  is  to  be  remembered  that 
many  of  the  officers  taken  over  would  be 
heads  of  departments,  such  as  the  heads 
of  the  Customs  department,  naval  and 
military  officers,  and  the  heads  of  the 
Post  and  Telegraph  department. 

Mr.  Cordon.  —  There  would  not  be 
much  due  to  Defence  officers  and  officers 
[Mr.  Holder. 


in  the  Post  and  Telegraph  department  in 
South  Australia. 

Mr.  HOLDER.— But  in  the  other  colo- 
nies there  are  very  large  sums  due ;  and, 
to  refer  again  to  South  Australia  for  a 
moment,  there  is  one  officer  at  the  head 
of  the  Postal  department  to  whom  a  very 
large  sum  is  due,  and  another  at  the  head 
of  the  Customs  department.  Altogether 
a  large  amount  —  many  thousands  of 
pounds — is  due  in  South  Australia,  and  a 
great  many  thousands  more  in  the  aggre- 
gate in  the  other  states.  I  do  not  think 
it  would  be  a  fair  thing,  from  a  state 
point  of  view,  to  suddenly  make  a 
call  upon  the  states  for  these  moneys. 
Nor  do  I  see  why  they  should  com- 
mute pensions.  They  have  a  right  to 
the  services  of  these  officers  so  long  as 
they  choose  to  retain  them,  which  in  many 
cases  would  be  for  a  number  of  years,  and 
the  officers  would  be  able  to  do  good  work 
for  the  money  which  they  would  get. 
Why,  then,  should  a  state  be  called  upon  to 
commute  pensions  which  would  not  become 
due  in  the  ordinary  course  of  things  for 
many  years,  and  then  only  in  return  for 
further  years  of  service  ?  I  do  not  think  it 
would  be  fair  to  make  a  commutation  of 
these  pension  claims  a  condition  precedent 
to  the  officers  being  taken  over  by  the 
federal  authority.  I  agree  with  the 
proposition  that  there  should  be  no 
policy  of  pensions  under  the  Common- 
wealth. We  have  managed  to  get  rid  of 
the  pension  system  in  South  Australia, 
and  I  think  the  Federation  would  be  un- 
wise if  it  adopted  a  system  involving  a 
heavy  pension  list. 

Mr.  Barton. — I  think  it  is  an  unlikely 
thing  that  it  would  do  so. 

Mr.  HOLDER.— I  think  so,  too,  but  we 
should  leave  the  federal  authority  free, 
either  to  keep  clear  of  pensions,  or  to 
adopt  the  pension  system,  if  it  choose  to 
take  what  appears  to  me  to  be  an  unwise 
course.  Concerning  these  officers  taken 
over,  I  see  no  injustice  at  all.  Why  should 
an  officer  feel  that  he  is  hardly  dealt 
with  if  he  retains  the  rights  he  previously 
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had  without  any  addition  or  subtraction  1 
AVhy  should  any  of  those  taken  over  from 
South  Australia  feel  it  a  hardship  to  have 
to  work  beside  officers  taken  over  from 
some  other  colony,  so  long  as  they  are 
allowed  to  maintain  their  right  undimin- 
ished and  unincreased  1 

Mr.  Isaacs. — It  is  the  same  in  the  states 
now.  We  have  officers  who  are  entitled 
to  pensions  working  beside  officers  who 
are  not. 

Mr.  HOLDER.— Quite  so.  I  hope  the 
clause  will  not  be  materially  altered.  I 
rise  to  protest  against  it  being  altered  in 
the  direction  of  casting  on  the  states  a 
heavy  cash  obligation,  which  I  do  not 
think  they  should  be  called  upon  to  meet. 

The  amendment  was  negatived. 

Mr.  DEAKIN  (Victoria).— One  very 
small  point  remains  to  be  made.  The 
provisions  of  this  clause  relate  only  to 
those  officers  of  the  Commonwealth  who 
become  officers  of  the  Commonwealth 
consequent  upon  their  departments  being- 
taken  over.  But  it  may  also  be  the 
desire  of  the  Commonwealth,  in  con- 
nexion with  some  of  its  new  organiza- 
tions, or  in  regard  to  its  parliamentary 
machinery,  to  obtain  the  assistance  of 
men  of  experience  in  the  states.  Now, 
no  provision  is  here  made  for  the  pro- 
tection of  the  rights  of  such  officers 
whose  service  the  Commonwealth  may 
desire  to  acquire. 

Mr.  Barton. — That  is  a  different  case. 

Mr.  Isaacs. — They  are  not  compulsorily 
:aken  over. 

Mr.  DEAKIN.— But  it  may  be  worth 
the  consideration  of  the  Drafting  Com- 
mittee. 

Mr.  Barton.— It  seems  to  be  rather  a 
matter  of  policy. 

Mr.  DEAKIN.— It  is,  but  it  is  likely  to 
relate  to  some  men  who  may  be  among 
the  chief  officers  of  the  Commonwealth, 
and  who  may  be  taken  over  in  connexion 
with  certain  departments.  There  are  in 
our  different  services  officers  who  have 
held  high  offices  in  certain  departments, 


and  have  been  transferred  to  some  other 
departments. 

Mr.  Barton. — You  are  alluding  to 
officers  who  may  be  taken  over  on  the 
transfer  of  departments  1 

Mr.  DEAKIN.— Exactly.  The  other 
cases  are  those  as  to  which  the  Common- 
wealth has  to  make  new  departments,  and 
it  may  choose  to  administer  those  depart- 
ments* by  means  of  officers  taken  over  from 
the  civil  services  of  the  other  colonies. 
There  is  no  provision  for  protection  for 
the  officers  who  may  be  so  appointed, 
who  may  be  willing  to  be  taken  over,  and 
whom  their  states  may  be  willing  to  spare. 
There  should  be  compensation  made  to 
them  for  the  sacrifice  of  their  existing 
rights. 

Mr.  Barton. — The  Commonwealth  can 
make  such  terms  as  it  sees  fit. 

Mr.  DEAKIN.— Undoubtedly  ;  but  if  a 
particular  officer  be  an  officer  of  some 
years'  standing,  as  he  may  be 

Mr.  Barton. — If  he  have  pension  rights, 
the  Commonwealth  would  have  to  take 
notice  of  them  as  a  matter  of  justice. 

Mr. DEAKIN.  —The  question  is  whether 
the  state  should  be  able  to  escape  all  its 
obligations,  and  whether  the  Common- 
wealth is  to  assume  them  all. 

Mr.  Barton. — I  will  consider  the  point. 

Mr.  DEAKIN.— That  is  what  I  desire. 

Mr.  ISAACS  (Victoria).  —The  idea  that 
permeates  the  amendment  suggested  by 
Western  Australia  is  whether  the  state 
should  have  power,  in  case  the  Common- 
wealth does  not  take  over  certain  officers, 
to  retain  their  services  in  some  otherdepart- 
ments,  instead  of  necessarily  paying  compen- 
sation. But  I  would  like  to  draw  the  atten- 
tion of  Mr.  Barton  to  the  position  of  these 
words  in  the  clause.  I  think  the  words  ought 
to  be  placed  somewhere  else,  because,  as 
they  stand  now,  it  seems  to  me,  on  con- 
sideration, that  the  Commonwealth  would 
not  have  the  power  to  take  over  the  offi- 
cer if  the  state  chose  to  retain  him. 

Mr.  Barton. — They  are  struck  out. 
Mr.   ISAACS. — No,    they  are  inserted. 
Unless  he  is  appointed  to  some  other  office, 
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the  Commonwealth  may  take  over  his  ser- 
vices. The  idea  is  right,  but  the  provision 
is  clearly  in  the  wrong  place.  I  am  not 
quite  clear  about  the  compensation  which 
the  officer  is  entitled  to  receive  if  he  is  not 
retained  by  the  Commonwealth  or  the 
state.  What  he  is  entitled  to  get  is  the 
compensation  payable  under  the  law  of 
the  state  on  abolition  .of  his  office.  I 
am  not  acquainted  with  the  laws  of  the 
various  colonies.  There  are  cases  where 
an  officer  is  entitled  to  compensa- 
tion on  the  abolition  of  his  office.  But 
there  may  be  cases  where  an  officer 
is  not  entitled  to  compensation  on  the 
abolition  of  his  office,  but  has  an  inchoate 
right  to  go  on  and  earn  his  pension  in  a 
few  years  more.  I  think  it  is  a  matter 
deserving  of  our  consideration,  whether 
there  may  not  be  many  cases  of  officers 
who  will  be  deprived  of  their  present  right 
to  compensation  because  it  does  not 
happen  to  be  compensation  merely  on 
abolition  of  office. 

The  clause,  as  amended,  was  agreed  to. 

86.  All  lands,  buildings,  works,  vessels, 
materials,  and  things  necessarily  appertaining 
to,  or  used  in  connexion  with,  any  department 
of  the  public  service,  the  control  of  which  is  by 
this  Constitution  transferred  to  the  Common- 
wealth, shall,  from  the  establishment  of  the 
Commonwealth,  be  taken  over  by  and  vest  in 
the  Commonwealth,  either  absolutely,  or,  in  the 
case  of  the  departments  controlling  customs 
and  excise  and  bounties,  for  such  time  as  may 
be  necessary. 

The  fair  value  thereof,  or  of  the  use  thereof, 
as  the  case  may  be,  shall  be  paid  by  the  Com- 
monwealth to  the  state  from  which  they  are 
taken  over.  Such  value  shall  be  ascertained  by 
mutual  agreement,  or,  if  no  agreement  can  be 
made,  in  the  manner  in  which  the  value  of  land, 
or  of  an  interest  in  land,  taken  by  the  Govern- 
ment of  the  state  for  the  like  public  purposes  is 
ascertained  under  the  laws  of  the  state  at  the 
establishment  of  the  Commonwealth. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  Western  Australia — 

After  the  word  "  used  "  (line  3)  insert  the 
word  "  exclusively. " 

Sir   JOHN  FORREST    (Western  Aus- 
tralia).— In    Western   Australia,    and,    I 
[Mr.  Isaacs. 


suppose,  in  the  other  colonies,  there  are 
departments — for  instance,  the  Post-office 
department — to  be  taken  over  which 
occupy  only  a  portion  of  the  public 
buildings.  It  might  not  be  in  the  in- 
terests of  the  state,  and  the  state  might 
not  desire  to  part  with  a  big  block  of 
public  buildings.  Therefore  we  propose 
that,  unless  the  building  is  exclusively 
used  for  a  purpose  taken  over  by  the  Com- 
monwealth, the  Commonwealth  should 
not  have  the  right  to  take  it  over. 
In  our  case,  for  instance,  we  have  one 
principal  block  of  large  buildings  used  by 
the  Post-office  and  all  the  departments  of 
the  Government.  It  would  be  very  incon- 
venient indeed,  if  the  Commonwealth  took 
over  the  whole  of  that  block  of  buildings, 
and  it  would  be  equally  troublesome, 
perhaps,  to  take  over  a  portion  of  the 
building. 

Mr.  Isaacs. — You  will  get  the  value 
of  the  building. 

Sir  JOHN  FORREST.— I  know  that 
we  will,  but  even  with  the  value  of  the 
building  I  do  not  know  that  it  would  be 
altogether  convenient  to  take  it  over. 

Mr.  Symon. — They  would  arrange  all 
that. 

Sir  JOHN  FORREST.— This  clause 
says  that  they  shall  take  it  over. 

Mr.  Symon. — They  would  not  take  it 
over  if  it  were  a  white  elephant. 

Sir  JOHN  FORREST.— It  would  not  be 
a  white  elephant,  and  the  state  might 
desire  to  retain  it. 

Mr.  BARTON  (New  South  Wales).— I 
may  point  out  to  my  right  honorable 
friend  (Sir  John  Forrest),  if  he  will  allow 
me  to  interpose  in  his  speech,  that  if  the 
Commonwealth  does  not  find  it  necessary 
to  take  it  over — and  it  would  not  find  it 
necessary  to  take  it  over  in  the  case  he 
puts 

Sir  John  Forrest. — Why  not  ? 

Mr.  BARTON.— My  right  honorable 
friend  has  instanced  the  case  of  a  large 
Post-office  department,  which  is  part  of  a 
large  block  of  public  buildings.  I  think  in 
that  case,  it  would  be  quite  possible  to 
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take  over,  provided  that  they  were  not 
divided  in  a  most  extraordinary  way, 
so  much  of  tho  buildings  as  were  used 
for  the  specific  purpose  of  the  Post-office, 
leaving  the  rest,  so  far  as  they  were  not 
required  for  Commonwealth  purposes, 
untouched.  But  the  difficulty  which 
would  arise  would  be  this— that  there  might 
in  such  a  case  be  only  a  partition  wall 
dividing  the  Commonwealth  office  from  the 
state  office.  I  think  that  all  these  things 
would  be  easily  adjusted.  There  is  a 
well-known  maxim  that  any  one  can 
renounce  a  law  which  is  introduced  for 
his  own  benefit. 

Mr.  Isaacs. — Does  not  this  make  an 
investiture  in  the  Commonwealth  1 

Mr.  BARTON. — It  does  make  an  in- 
vestiture in  the  Commonwealth.  There 
is  that  difficulty  occurring,  and  I  am 
inclined  to  think  that  it  may  be  necessary 
to  amend  the  clause  to  a  certain  extent. 

Sir  John  Forrest. — Say  with  the  con- 
sent of  the  state  or  something  of  that 
sort. 

Mr.  BARTON.— You  cannot  say  with 
the  consent  of  the  state,  but  you  may 
make  it  necessary  for  the  Commonwealth 
to  pay  the  proper  valuation  of  that  which 
its  necessities  require  that  it  should 
take  over,  and  I  do  not  know  that  you 
should  bind  the  Commonwealth  to  a 
greater  extent  than  that. 

Sir  John  Forrest. — You  want  to  have 
it  all  one-sided. 

Mr.  BARTON.— No. 

Sir  John  Forrest. — You  can  leave  it  if 
you  like. 

Mr.  BARTON.— I  do  not  think  it  is  a 
one-sided  thing  to  make  a  man  pay  for 
what  he  gets,  but  the  Commonwealth  is 
not  bound  to  take  over  those  things  which 
it  does  not  want.  My  view  is  that  we 
ought  not  to  bind  it  to  take  over  such 
matters.  It  ought  to  be  in  a  position  to 
exercise  some  option — some  discretion — but 
not  in  respect  to  such  matters  as  are  neces- 
sary for  the  actual  taking  in  of  the  early 
revenue,  which  will,  in  the  first  instance, 
be  confined  to  Customs  and  Excise.     We 


have  found  a  great  difficulty  from  the 
very  beginning  in  dealing  with  the  clause. 
Not  only  has  the  Convention  found  it  a 
great  difficulty,  but  my  honorable  friends 
who  are  assisting  me  with  the  drafting 
find  the  same  difficulty  as  to  whether  there 
should  be  a  complete  and  compulsory  in- 
vestiture in  the  Commonwealth  of  every- 
thing used  by  a  state  in  connexion  with 
transferred  departments,  or  whether  there 
should  be  some  provision  for  an  option  on 
the  part  of  the  Commonwealth  to  take 
over  a  portion  at  a  fair  valuation. 

Mr.  Symon. — That  is  practically  what 
the  clause  does. 

Mr.  BARTON.— That  is  really  more  a 
matter  of  policy  than  anything  which  Sir 
John  Downer,  Mr.  O'Connor,  or  myself 
has  to  do  with.  I  am  inclined  to  think 
that  it  might  be  made  a  little  clearer  that 
there  should  be  an  option  to  the  Common- 
wealth to  take  over  only  such  things  as 
are  absolutely  necessary,  that  the  state 
should  have  no  more  disturbance  than 
it  is  necessary  for  the  Commonwealth  to 
disturb  them.  But,  on  the  other  hand, 
the  feeling  of  the  Convention  in  Adelaide 
when  they  touched  this  clause — they  did 
not  touch  it  in  Sydney — was  rather  strong 
in  making  the  clause  go  its  whole  length. 
I  am  inclined  to  think  that  the  policy  I 
have  suggested  is  the  right  one.  The 
buildings  which  are  not  exclusively  used 
are  the  only  ones  you  may  want  to  deal 
with.  It  has  been  suggested,  I  think, 
inferentially,  by  Mr.  Symon,  that  while 
there  is  apparently  a  statutory  investiture 
there  is  the  maxim  that  any  one  can 
renounce  a  law  which  is  introduced  for  his 
own  benefit.  As  the  clause  is  introduced 
for  the  benefit  of  the  State  in  its  larger 
extent,  it  will  be  competent  for  the  State 
to  renounce  that  benefit.  Unless,  after 
all,  there  is  some  proceeding  between 
the  state  and  the  Commonwealth  there 
can  be  no  difficulty  under  the  clause.  I 
do  not  think  we  should  insert  the  word 
"exclusively."  I  think  it  is  better  to 
leave  the  clause  to  be  dealt  with,  and  I 
will  make  a  suggestion,  notwithstanding 
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that  it  is  a  matter  of  policy,  to  the  Conven- 
tion in  connexion  with  the  whole  matter. 

Sir  John  Forrest. — Don't  make  it  too 
tight. 

Mr.  BARTON.— Not  make  it  too  tight? 

Sir  John  Forrest. — Not  on  one  side. 

Mr.  BARTON.— A  great  many  of  the 
clauses,  I  am  afraid,  are  too  loose. 

Mr.    SYMON    (South    Australia).  —  I 
would  point  out  to  my  right  honorable 
friend   (Sir   John    Forrest)    that    if    the 
word    "exclusively"   is    inserted   it  may 
cause    yery    great    inconvenience.      You 
might  put  the  Commonwealth  under  the 
obligation   of    taking   over   the    manage- 
ment   of    particular   departments  —  Cus- 
toms and  so  on — and  have  no  premises  in 
which  to  carry  on  the  work,  because  you 
might  have  half  of  your  buildings  used, 
not  exclusively,  but  for  various  purposes 
such  as  have  been  indicated.     It  might  be 
a  very   awkward    position    indeed.      The 
only   question    is  whether  we    may    well 
leave  it  to  be  adjusted  between  the  Com- 
monwealth   and   the   states   as    to  what 
parts  of  the  buildings  should  be  taken  over 
when  they  are  used  for  different  purposes, 
or  whether  we  should  leave  the  state  in  a 
position  to  say — "  Well,  now,  you  had  better 
not  take  over  this  part  of   the  building 
used  for  several  departments,  but  we  will 
give  you  another  building,  on  the  other 
side  of  the  street,  which  may  be  exclusively 
used  for  your  particular  work." 
The  amendment  was  negatived. 
Mr.  KINGSTON  (South  Australia).— 
I    was    going   to  suggest,    following   the 
remarks  of  previous  speakers,  that  some 
difficulties  may  arise  if  you  provide  for  com- 
pulsory vesting.     I  would  suggest  to  the 
leader  of  the  Convention  that  he  might 
make   this    provision   read — "  may    from 
the  establishment  of  the  Commonwealth 
be  taken  over  by  the  Commonwealth,  and, 
if  so  taken  over,  may  vest."     All  I  would 
suggest  is  that  it  should  not  vest  without 
election  on  the  part  of  the  Commonwealth. 
If  you  pass  the  provision  as  it  stands  at 
present  it  is  open  to  that  objection. 
The  paragraph  was  agreed  to. 

[Mr.  Barton. 


Mr.  BARTON  (New  South  Wales).— I 
now  beg  to  move,  Mr.  Chairman,  that  you 
report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

BOUNTIES. 

Sir  GEORGE  TURNER  (Victoria).— I 
desire  to  mention  that,  at  the  proper  time, 
I  shall  ask  that  clause  84,  having  refer- 
ence to  the  question  of  bounties,  be  recon- 
sidered. 

The  Convention  adjourned  at  two 
minutes  past  five  o'clock  p.m. 


WEDNESDAY,  16th    FEBRUARY, 
1898. 


Petitions— Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

PETITIONS. 

Mr.  DEAKIN  (Victoria).— I  have  the 
honour  to  present  a  petition  from  John 
Robertson,  of  Moonee  Ponds,  Victoria, 
relative  to  the  banking,  currency,  and 
legal  tender  clauses  of  the  Bill,  and  I  beg 
to  move  that  it  be  received  and  read. 

The  motion  was  agreed  to. 

The  Clerk  read  the  petition,  as  fol- 
lows : — 

The  Petition  of  John    Robertson,  of   Moonee 
Ponds,  in  the  Colony  of  Victoria. 

Apropos  of  the  currency,  banking,  and  legal 
tender  clauses  in  the  Commonwealth  Bill  now 
before  you,  your  petitioner  would  respectfully 
draw  your  attention  to  the  following  matter, 
and  would  request  your  careful  consideration  of 
it:— 

1.  The    Australian    banks    hold,    on    the 

average,  of  gold  some  £25,000,000, 
more  or  less. 

2.  The  great  bulk  of  this   gold   is,  to  all 

intents  and  purposes,  fixed  capital 
of  rather  a  dead  kind.  It  would  be 
quite  safe  so  to  denominate  at  least 
£18,000,000  of  it. 

3.  By  the  use  of  well-proved  devices  and 

principles  adopted  from  English  and 
Scotch  banking,  it  is  possible  to 
replace  these  superfluous  millions  of 
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gold  by  prime  interest- bearing  secu- 
rities of  assured  stability  and  liqui- 
dity of  value. 

4.  It  is  possible  to  make  this   change  in  a 

safe,  simple,  and  equitable  manner, 
and  without  the  State  engaging  in 
banking  business  properly  so  called, 
and  without  interfering  with  the 
gold  standard  of  value  or  the  general 
use  of  gold  for  cash  purposes,  and 
the  settlement  of  balances. 

5.  It  is  possible,  further,  to  do  this  without 

the  printing  of  legal  tender  notes, 
and  without  interfering  with  free 
banking  or  the  free  coinage  of  gold. 

6.  Your  petitioner   placed   in   outline  the 

exact    principles     on    which     these 
things  could    be    done    before    the 
Victorian    Banking    Commission  of 
1894-5,   partly    in  print,   partly   in 
writing     (the     latter     not      being 
printed). 
Your    petitioner    is     of   opinion     that    the 
achievement  of  the    reform  he  urges  on  your 
consideration,    and   which   could   be  equitably 
achieved  in  say  five  years,  would  facilitate  and 
compel  free,  economic,  and  stable  federation  by 
furnishing  a  common  interest  and  a  most  infal- 
lible indicator  of  where  the  balance  of  interest 
lay  in  any  given  case.      He  believes,  further, 
that  the  existence  of  an  Australian  Federal 
Bank    would    greatly    facilitate   the  work   of 
federal  government,  and  also  for  these  reasons 
urges  the  matter  on  your  consideration. 
And,  as  in  duty  bound,  will  ever  pray. 
Dr.    QUICK    (Victoria).— I    have   the 
honour   to  present   a  petition   on    behalf 
of  the  president  and  executive  officers  of 
the  Victorian  Christian  Endeavour  Union, 
comprising  a  membership  of  over  20,000 
residents  of  the  colony  of  Victoria.     The 
prayer  of  the  petition  is  that  the  Conven- 
tion will  introduce  into  the  Federal  Con- 
stitution a  definite  recognition  of  Almighty 
God   as   the  Ruler   of   Nations   and   the 
Supreme  Source  of  all  Righteous  law,  rule, 
and  authority.      I  beg  to  move  that  the 
petition  be  received. 

The  motion  was  agreed  to. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the  fur- 
ther consideration  of  the  Commonwealth 
of  Australia  Bill. 


Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  clause  86,  as  fol- 
lows :  — 

All  lands,  buildings,  works,  vessels,  mate- 
rials, and  things  necessarily  appertaining  to, 
or  used  in  connexion  with,  any  department 
of  the  public  service,  the  control  of  which  is  by 
this  Constitution  transferred  to  the  Common- 
wealth, shall,  from  the  establishment  of  the 
Commonwealth,  be  taken  over  by  and  vest  in 
the  Commonwealth,  either  absolutely,  or,  in  the 
case  of  the  departments  controlling  customs 
and  excise  and  bounties,  for  such  time  as  may 
be  necessary. 

The  fair  value  thereof,  or  of  the  use  thereof, 
as  the  case  may  be,  shall  be  paid  by  the  Com- 
monwealth to  the  state  from  which  they  are 
taken  over.  Such  value  shall  be  ascertained  by 
mutual  agreement,  or,  if  no  agreement  can  be 
made,  in  the  manner  in  which  the  value  of  land, 
or  of  an  interest  in  land,  taken  by  the  Govern- 
ment of  the  state  for  the  like  public  purposes  is 
ascertained  under  the  laws  of  the  state  at  the 
establishment  of  the  Commonwealth. 

Amendment  suggested  by  the  House  of 
Assembly  of  South  Australia — 

After  "over"  (paragraph  2)  insert  "and 
payments  may  be  made  by  the  assumption  by 
the  Commonwealth  of  an  equivalent  part  of  the 
public  debt  of  the  state." 

Mr.  GLYNN  (South  Australia).— I 
hope  the  committee  will  consent  to  this 
amendment.  The  object  of  the  South 
Australian  Assembly  is  to  avoid  the  diffi- 
culty which  will  face  the  Federal  Parlia- 
ment at  the  very  start  if  it  has  to  pay 
something  like  £9,000,000  or  £10,000,000 
for  the  departments  that  are  to  be  taken 
over  from  the  states.  In  Sydney,  at  the 
instance  of  Mr.  Walker,  a  return  was 
presented  to  the  Convention  showing  that 
if  the  whole  of  the  departments  were 
taken  over  at  a  fair  value,  and  the  Com- 
monwealth had  to  pay  cash  for  those 
departments,  the  amount  required  would 
be  £10,260,980. 

Mr.  Holder. — But  the  Commonwealth 
would  be  sure  to  relieve  the  states  of  debt 
instead. 

Mr.  GLYNN. — Well,  I  want  to  make  that 
obligatory  on  the  states,  should  the  Com- 
monwealth desire  it.  It  is  just  as  well  that 
we  should  see  that  it  is  to  be  done  in  that 
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way,  because  there  is  no  obligation  on 
the  states  to  do  it  in  that  way  at  present. 
The  states,  under  the  Constitution  as  now 
drafted,  could  call  on  the  Federal  Parlia- 
ment to  pay  cash  for  the  departments  taken 
over.  That  is  the  effect  of  this  clause  as 
it  stands,  and  the  object  of  the  South 
Australian  amendment  is  to  relieve  the 
Federal  Parliament  of  the  obligation  to 
pay  cash.  The  proposal  made  is  to  pay 
a  fair  value  for  all  the  departments  ex- 
cept the  Customs  departments,  and  the 
Customs  departments,  which  are  by  the 
Bill  excepted  from  purchase,  are  to  be 
taken  over,  I  suppose,  by  a  leasing  of  the 
premises.  If  you  deduct,  therefore,  the 
value  of  the  Customs  departments, 
which  is  put  at  £733,175,  the  balance 
to  be  paid  by  the  Commonwealth  to 
the  states  will  be,  in  round  num- 
bers, £9,500,000.  Now,  that  is  a  very 
large  outlay  for  the  Parliament  of  the 
Federation  at  the  very  start.  It  will 
necessitate  the  floating  of  a  federal  loan,  a 
thing  that  we  ought  to  avoid  at  the  very 
inception  of  the  career  of  the  Common- 
wealth. It  will  also  lead  to  this  inconve- 
nience, that  there  will  be  given  over  to 
the  states  Treasurers  adventitious  sources 
of  revenue,  which  will  not  affect  or  would 
not  be  taken  into  account  in  relation  to 
their  annual  balances.  Taxation  could 
not,  in  anticipation,  be  remitted  for  a 
year  or  so.  Now,  these  adventitious 
sources  of  revenue — these  windfalls — very 
often  lead  to  extravagance ;  at  all  events, 
it  is  not  wise,  if  we  can  possibly  avoid  it, 
to  hand  over  a  sum,  say,  in  the  case  of 
New  South  Wales,  of  between  £3,000,000 
and  £4,000,000  for  the  various  depart- 
ments which  are  to  be  taken  over  by  the 
Commonwealth.  The  suggestion  made 
by  the  South  Australian  Legislative  As- 
sembly is  that  payments  may  be  made  by 
the  Commonwealth  assuming  an  equiva- 
lent part  of  the  public  debts  of  the  states 
whose  departments  are  taken  over.  The 
Commonwealth  could  not,  of  course,  take 
over  a  capital  amount  of  debts  equal  to 
the  value  of  the  departments  taken  over, 
[Mr.  Glynn. 


because  the  debts  have  varying  currencies, 
and  varying  rates  of  interest.  You  must, 
therefore,  convert  the  debts  taken  over 
into  this  equivalent  value.  Of  course, 
honorable  members  will  see  that  a  loan 
of  £1,000,000,  with  a  twenty  years'  cur- 
rency, at  4  per  cent.,  would  mean  a  bigger 
value  of  debts  than  if  the  rate  of  interest 
was  only  3  per  cent.  So  that  the  object 
of  the  South  Australian  amendment  is 
not  that  the  Commonwealth  shall  take 
over  a  capital  amount  equal  to  the 
amount  of  the  purchase  money  of  the 
departments  taken  over  by  the  Common- 
wealth, but  that  an  equivalent  amount  of 
the  debts  of  the  states  shall  be  assumed 
by  the  Commonwealth.  What  the  amount 
shall  be  is  a  matter  of  mathematical  cal- 
culation, which  could  be  done  in  half  an- 
hour. 

Sir  George  Turner. — Do  you  want  to 
make  it  compulsory  to  do  this? 

Mr.  GLYNN. — No,  not  compulsory. 
The  object  of  the  amendment  of  the  South 
Australian  Assembly  is  to  allow  the  pay- 
ment for  the  state  departments  taken  over 
by  the  Commonwealth  to  be  made,  if  the 
Federal  Parliament  so  desire,  by  the  Com- 
monwealth assuming  equivalent  amounts 
of  the  debts  of  the  states.  As  the  clause  at 
present  stands,  the  states  could  demand 
payment  in  cash,  and  oblige  the  Federal 
Parliament,  at  the  very  start,  to  float  a 
loan  so  as  to  raise  money  to  pay  the  states 
in  cash.  The  object  of  this  amendment  is 
that  the  payment  may  be  made  by  taking 
over  an  equivalent  amount  of  the  public 
debts  of  the  states. 

Mr.  McMillan. — But  you  don't  propose 
to  make  it  mandatory,  do  you  1 

Mr.  GLYNN. — No,  not  mandatory.  If 
the  second  paragraph  of  the  clause  is 
amended  as  proposed,  the  first  sentence 
will  read  as  follows : — 

The  fair  value  thereof,  or  of  the  use  thereof, 
as  the  case  may  he,  shall  he  paid  by  the  Com- 
monwealth to  the  state  from  which  they  are 
taken  over,  and  payments  may  be  made  by  the 
assumption  by  the  Commonwealth  of  an  equi- 
valent part  of  the  public  debt  of  the  state. 
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Mr.  Barton.  —  Substitute  "or"  for 
"and"  in  the  amendment,  and  then  it 
will  be  clear  that  the  payment  could  be 
made  in  cash  or  by  taking  over  an  equiva- 
lent amount  of  debt. 

Mr.  GLYNN.— Very  well,  if  the  leader 
of  the  Convention  wishes  it,  that  amend- 
ment can  be  made.  I  do  not  know  that 
it  is  absolutely  necessary.  The  clause 
might  be  made  to  read  that  the  amount 
"  shall  be  paid  by  taking  over  an  equal 
value  of  state  debt  or  Otherwise."  That 
would  leave  it  optional.  The  object  of 
putting  it  in  that  way  is  that  up  to  the 
minimum  value  of  the  departments  of  the 
state  — say,  Tasmania — there  might  be  an 
amalgamation.  The  value  of  the  Tas- 
manian  departments  taken  over  by  pur- 
chase would  be  something  like  £350,000. 
Now,  there  might  be  an  amalgamation  or 
cancellation  of  purchase  moneys  up  to  that 
point,  because  there  will  be  no  loss  there. 
That,  therefore,  would  leave,  instead  of 
£9,500,000  to  be  paid  by  the  Common- 
wealth, something  like  £8,000,000,  be- 
cause five  times  £350,000,  the  amount  of 
the  lowest  value  of  these  departments  in 
Tasmania,  deducted  from  the  total  amount 
to  be  paid  the  Commonwealth,  would  leave 
the  amount  a  little  less  than  £8,000,000, 
and  to  that  extent  there  might  be  a  calcu- 
lation of  purchase  money,  but  the  excess 
over  the  valuation  of  the  Tasmanian  depart- 
ments taken  over  must  be  paid  for  either 
in  cash  or  by  the  Commonwealth  assuming 
an  equivalent  amount  of  state  debt.  The 
suggestion  I  make,  therefore,  is  that 
you  should  amalgamate  the  purchase 
moneys  up  to  the  lowest  amount,  which 
is  that  of  Tasmania,  and  pay  the  balance 
of  the  valuation  money  either  in  cash  or 
by  taking  over  a  proportionate  amount 
of  state  debt.  It  has  been  objected  to  the 
compulsory  taking  over  of  the  states  debts 
— it  was  objected  in  Sydney  with  consider- 
able force,  although  I  do  not  acknowledge 
that  it  is  a  conclusive  answer  to  compul- 
sion— that  you  might  be  giving  up  a 
benefit  to  the  bond-holders.  The  federal 
security    being    greater    than    the    state 


security,  there  would  really  be  a  premium 
surrendered  to  the  bond-holders,  if  there 
is  a  compulsory  taking  over  of  state 
debts  by  the  Commonwealth,  because 
the  value  of  their  bonds  would  go  up 
according  to  the  additional  value  of  the 
federal  security  as  compared  with  the  state 
security.  Bond-holders  would  also  have  a 
greater  knowledge  of  the  character  and 
value  of  the  stock  they  were  dealing  in 
owing  to  the  fact  that  it  would  be  Austra- 
lian stock.  Of  course,  that  objection 
would  not  apply  to  this  amendment,  be- 
cause the  amount  of  the  debt  to  be  taken 
over  as  against  the  value  of  the  depart- 
ments would  be  only  about  £8,000,000. 
Therefore  no  bond  -  holder  could  say — 
"  My  bond  is  the  one  to  be  taken  over." 
Arrangements  could  be  made  with  the 
bond- holders  to  pay  a  slight  premium, 
giving  the  Federal  Parliament  security 
over  their  particular  bonds.  There  would 
be  no  danger  in  regard  to  the  premium, 
because  you  could  select  a  particular  sum 
to  be  taken  over  and  make  terms  with 
the  bond-holders.  In  fact,  £8,000,000  of 
debt  might  be  put  up  in  England  as  being 
changeable  from  a  state  liability  to  a  federal 
liability.  The  objection  that  might  be  made 
to  a  loss  of  premium  by  taking  over  an 
amount  of  debt  compulsorily  does  not  hold 
good  here,  because  with  the  large  indebted- 
ness of  the  Australian  colonies,  only  a  par- 
ticular portion  of  bonds  would  be  taken 
over;  the  particular  bond-holders  would, 
be  selected  by  the  Federation,  and  they 
could  be  made  to  pay  a  premium  for  the 
privilege  granted  to  them  of  taking  federal 
security  instead  of  state  security. 

Mr.  Solomon. — Would  it  not  be  better  and 
less  complicated  if  the  Federal  Parliament 
floated  a  loan,  and  allowed  the  state  Par- 
liaments to  pay  off  what  portion  they  liked? 
Mr.  GLYNN.— I  do  not  think  so.  It 
would  have  the  evil  I  have  suggested,  of 
beginning  the  career  of  the  Federal  Par- 
liament by  floating  an  outside  loan  and 
incurring  a  debt.  In  the  one  case  you 
have  to  float  a  loan  and  pay  interest  on 
an  extended  currency,  but  by  adopting  the 
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course  I  have  suggested  you  would  be 
wiping  off  the  purchase  money  by  a  method 
more  resembling  deferred  payments.  As 
a  matter  of  fact,  it  will  amount  to  that.  I 
think  it  will  be  better  to  adopt  this  sug- 
gestion, and  I  trust  that  the  committee 
will  aceede  to  it.  Otherwise,  the  liability 
will  be  so  great  at  the  beginning  of 
the  Commonwealth  that  we  shall  be 
landed  in  embarrassments.  This  has 
been  made  clear  by  the  gentlemen 
who  form  the  accounts  committee  ap- 
pointed by  the  Victorian  Government. 
They  say  that  some  debt  should  be  taken 
over,  and  the  suggestion  is  also  made  by 
them  that  payment  should  be  made  by 
instalments  extending  over  a  series  of 
years,  at  3  per  cent,  compound  interest.  I 
believe  that  by  agreeing  to  this  amend- 
ment the  committee  will  get  rid  of  other 
embarrassments.  I  might  also  mention 
that  it  would  be  well  if  the  leader  of  the 
Convention  would  look  into  the  effect  of 
this  on  the  new  clauses. 

Mr.  BARTON  (New  South  Wales).— 
It  would  be  well,  I  think,  if  the  Trea- 
surers would  express  to  the  committee 
their  views  with  regard  to  the  point  put 
forward  by  Mr.  Glynn.  There  seems  to 
me  to  be  a  good  deal  in  the  suggestion, 
and  while  it  might  allow  something  to  be 
done  to  prevent  what  might  be  the  proper 
means  of  forwarding  the  transfer,  there  is 
&  good  deal  to  be  said  for  making  an 
arrangement  whereby  the  states  may  be 
relieved  of  interest  on  public  debt,  applic- 
able to  lands,  buildings,  or  works  taken 
over.  Otherwise,  the  Commonwealth  is 
bound  to  pay  the  fair  value  thereof,  as  the 
clause  stands.  But  I  take  it  that  it  would 
not  be  the  intention  that  the  Common- 
wealth should  be  bound  to  pay  cash  for 
its  lands,  works,  and  buildings,  but  that 
as  far  as  possible  it  should  pay  what  the 
states  had  undertaken  the  obligation  of 
paying,  with  this  difference,  that  it  would 
be  responsible  for  not  merely  the  cost  of 
the  works,  but  for  the  fair  value  of  them, 
which  might  be  more  or  less  of  the 
original  cost.  At  any  rate,  I  think  there 
[Mr.  Glynn. 


is  a  good  deal  in  the  suggestion  that  the 
clause  should  not  be  left  as  it  stands,  but 
that  some  provision  should  be  made  of  a 
character  akin  to  the  suggestion  by  Mr. 
Glynn,  although  I  would  not  bind  myself 
to  those  words. 

Sir  GEORGE  TURNER  (Victoria).— 
I  quite  concur  that  it  is  not  wise  to  adopt 
the  clause  as  it  stands,  but  it  seems  to 
me  that  it  is  not  wise  to  put  in  any 
complicated  system  as  to  what  should 
be  done.  I  would  leave  the  matter  as 
open  as  it  is  possible  to  leave  it,  letting 
the  Federal  Parliament  and  the  states 
make  their  own  bargains  with  regard  to 
terms.  No  state  Treasurer,  if  he  were  at 
all  sensible,  would  ask  the  Federal  Parlia- 
ment to  pay  him  two  or  three  millions  of 
money  right  off.  What  could  he  do  with 
it  if  he  got  it  1  If  he  had  that  amount  of 
money  in  hand  the  chances  are  ten  to  one 
that  he  would  not  be  able  to  take  up  any 
loans,  nor  would  he  be  able  to  put  the 
money  aside  for  that  purpose.  Pressure 
would  be  brought  to  bear  upon  him  to 
spend  it  for  reproductive  works,  and  when 
loans  fell  due  the  money  would  not  be 
available.  What  I  would  suggest  is  this 
— if  the  Federal  Parliament  has  to  pay 
in  cash  it  must  raise  the  money.  Raising 
the  money  at  once  would  mean  that  in- 
terest would  have  to  be  paid.  Now,  the 
states  would  have  to  pay  that  interest, 
because  the  amount  of  it  would  be  de- 
ducted from  the  surplus  returnable  to 
them  from  time  to  time. 

Mr.  Holder. — They  would  have  to  pay 
twice. 

Sir  GEORGE  TURNER.— The  result 
would  be  that  we  should  be  payiug  the 
English  bond-holders  interest  on  the  loans 
out  of  which  these  works  were  probably 
constructed,  and  also  paying  interest  upon 
money  borrowed  by  the  Federation.  The 
state  would  have  the  money  paid  to  them 
by  the  Federation  on  account  of  the  works, 
but  what  would  they  be  able  to  do  with  it  ? 
They  might  put  it  in  the  bank;  but 
judging  from  our  past  experience  we 
should  not  get  any  interest  upon  it  then. 
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We  should  thus  be  paying  interest  twice 
over.  The  course  that  would  probably 
be  pursued  if  the  state  and  the  Federal 
Parliament  were  left  to  make  their  own 
arrangements  would  be  that  they  would 
come  to  terms  such  as  that,  if  in  five  or 
ten  years  time  the  state  had  loans  becom- 
ing due,  the  Federal  Parliament  would 
issue  its  own  stock  for  an  equivalent 
amount,  and  hand  it  to  the  state. 

Mr.  Barton. — Giving  to  the  state  the 
value  in  stock  of  the  Commonwealth. 

Sir  GEORGE  TURNER.— Giving  the 
value  in  stock  of  the  Commonwealth ; 
and  when  the  loan  which  the  state  desired 
to  take  up  became  due,  the  Commonwealth 
stock  would  be  realized,  and  the  money 
applied  to  taking  up  the  particular  loan. 
That  is  one  way.  I  have  no  doubt,  how- 
ever, that  the  Treasurers  of  the  states 
could  agree  to  some  other  plan  with  the 
Commonwealth  Treasurer  which  would  be 
as  effectual  and  more  simple.  There  is  no 
doubt  that  the  Federation  would  have  to 
create  a  stock  of  its  own.  It  must,  almost 
from  starting,  incur  debts,  and  the  creation 
of  stock  is  a  necessity.  They  will  not  be 
able  to  carry  on  out  of  revenue  merely. 
No  doubt  when  a  stock  is  being  created, 
various  means  may  be  suggested  by  the 
financial  men  of  the  day  for  carrying 
out  this  system  in  a  fair  and  satis- 
factory manner.  I  would  urge,  as  a 
suggestion  to  the  Drafting  Committee, 
that  the  wider  we  leave  this  matter  the 
better  will  it  be.  Let  it  be  left  absolutely 
to  the  Federal  Treasurer,  who  will  not 
seek  to  incur  any  more  expenditure  for 
interest  than  is  absolutely  necessary ;  and 
the  states  Treasurers,  if  they  are  sensible 
men,  certainly  will  not  desire  to  have  two 
or  three  million  pounds  handed  to  them  in 
cash  unless  they  know  that  they  can  em- 
ploy it  for  paying  off  the  debts  of  their 
states. 

Mr.  HOLDER  (South  Australia).— I 
wish  to  add  my  testimony  in  the  same 
direction  as  Sir  George  Turner  has  spoken. 
We  are  framing  a  Constitution,  and  all 
these  matters  which  are  not  of  permanent 


concern  at  all  will  be  better  if  left 
to  be  the  subject  of  bargaining  between 
the  states  and  the  Commonwealth  at 
the  beginning  of  our  federated  career. 
That  will  be  better  than  creating  a  cast- 
iron  fixed  system.  I  want  to  see  this 
provision  left  as  open  as  possible,  so  that 
there  may  be  room  for  negotiation.  Let 
it  be  said  that  the  state  shall  be  paid 
in  cash  or  securities  as  may  be  agreed 
upon.  If  that  be  done,  I  have  no  doubt 
the  right  course  will  be  taken,  and  it  will 
be  far  better  than  imposing  a  cast-iron 
provision  which,  if  it  comes  into  opera- 
tion, might  work  in  a  different  way  to 
what  we  intended  it  should  do. 

Mr.  Barton. — If  this  amendment  is 
negatived  1  will  prepare  an  amendment 
which  will  meet  the  case  and  be  as  wide 
as  possible. 

Mr.  HOLDER.— I  hope  that  the  Con- 
vention  will  accept  the  suggestion  of  the 
leader  of  the  Convention. 

Mr.  ISAACS  (Victoria).— I  think  that 
the  views  of  the  finance  committee  ap- 
pointed by  the  Victorian  Government  (to- 
which  Mr.  Glynn  has  referred)  are  well 
deserving  of  consideration  upon  this  par- 
ticular point,  and  I  do  not  think  that  suf- 
ficient attention  has  been  given  to  that 
report  considering  the  importance  of  what 
the  committee  have  to  say  upon  this  very 
subject.  I  think  that,  for  the  sake  of 
convenience  of  reference,  it  may  be  well 
for  me  to  quote  a  passage.  This  is  what 
the  committee  say  (page  262  of  the  Vic- 
torian Blue-book)  : — 

We  desire,  however,  to  make  some  remarks 
upon  the  method  of  handing  over  the  bulk  of 
the  properties,  namely,  those  pertaining  to  De- 
fence, Post  and  Telegraph  offices,  &c.  The 
value  of  these  we  cannot  ascertain  ;  but  the 
value  of  the  whole  of  the  properties  to  be 
handed  over  was,  according  to  some  figures 
supplied  to  the  Sydney  Convention  of  1891, 
£10,500,000;  and  is,  according  to  an  esti- 
mate made  by  the  Assistant  Government  sta- 
tist, £10,450,000,  including  lands.  The  de- 
duction of  the  value  of  the  Custom-houses 
would  not  make  a  great  difference  ;  but  we 
do  not  think  these  figures  represent  the 
present  value,  and  believe  that  about  £6,000,000 
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worth  of  property  would  be  handed  over  to 
the  Commonwealth  at  its  inception.  The  pur- 
chase money  for  these  properties  would  be  due 
on  the  date  of  the  establishment  of  the  Com- 
monwealth, when  the  Treasurer  would  have  no 
funds.  The  only  way  out  of  the  difficulty  would 
be  for  the  Commonwealth  to  raise  a  loan  to 
meet  its  obligation  to  the  states,  which  loan 
would,  in  a  sense,  be  a  second  mortgage  on  the 
same  seourity.  Supposing  this  method  to  be 
adopted,  the  payments  to  the  states  would  be 
greatly  deranged  by  the  receipt  of  large  sums 
of  money,  and  the  Commonwealth  would  begin 
under  very  bad  auspices.  The  difficulties 
are  so  great  that  we  cannot  conceive 
this  method  of  paying  for  the  properties 
being  adopted.  Further,  we  have  considered 
the  possibility  of  the  states  being  reimbursed 
by  the  Commonwealth  taking  over  a  portion  of 
the  debt  of  each  state  equal  to  the  value  of  the 
properties  transferred.  This  method  was 
adopted  in  Canada,  and  proved  practicable  j 
but  we  can  find  no  provisions  in  the  Bill  under 
which  a  similar  course  could  be  taken  here. 

It  should  be  recognised  that,  whether  build- 
ings, &c,  are  transferred  or  not,  they  remain,  in 
a  sense,  the  property  of  the  state.  The  cities  of 
Sydney  and  Melbourne  cannot  be  deprived  of 
the  benefits  of  their  post-offices,  forts,  or  other 
public  buildings,  unless  the  Commonwealth 
should  sell  them,  and  this  could  easily  be 
provided  against.  The  only  change  made 
by  a  transfer  without  any  payment  whatever 
would  be  that  the  Central  Government  would 
have  the  duty  of  maintaining  th'em,  and  the 
states  would  be  relieved  of  that  expense. 

Presuming,  however,  that  payment  of  the 
value  is  a  settled  policy,  we  would  hazard  a  sug- 
gestion that,  in  order  to  embarrass  the  Central 
Government  a3  little  as  possible,  and  to  provide 
against  a  derangement  of  the  state  finances  by 
the  receipt  in  a  lump  sum  of  the  capital  value, 
the  properties  should  be  acquired  by  a  system 
of  deferred  payments.  Such  a  system  we  are 
ready  to  submit  if  required,  but  it  is  not  within 
the  limits  of  our  instructions. 

I  had  a  conference  with  the  members  of 
the  finance  committee  upon  the  subject, 
and  they  made  a  further  suggestion,  which 
is  to  be  found  recorded  on  page  265  of 
the  Blue-book.  They  there  say  in  their 
memorandum — which  is  signed  by  Dr. 
Wollaston,  the  permanent  head  of  the 
Customs  department : — 

In  reference  to  this  subject  I  would  venture 
to  submit,  however,  that  there  does  not  geem  to 
be  any  adequate,  r eason  why  the  states  should 
\Mr,  Isaacs. 


expect  the  Commonwealth  to  purchase  these 
properties.  What  difference  will  it  make  to 
Victoria,  for  instance,  if  our  Post-office  in 
Bourke-street  be  nominally  federal  property? 
It  will  still  be  our  Post-office,  and  used  as  such ; 
it  cannot  be  taken  away  or  disposed  of.  If  the 
Commonwealth  closed  it  they  would  have  to 
build  another.  All  that  could  be  argued  is 
that  these  buildings  have  been  built  out  of 
loan  moneys,  and  form  security  therefor.  As 
regards  such,  the  most  that  could  apparently 
be  fairly  required  would  be  that  on  transfer  to 
the  Commonwealth  the  latter  should  pay  the 
interest  on  the  loan  money  expended  thereon. 

Then  they  give  a  short  extra  memoran- 
dum embodying  a  scheme.     They  say — 

The  following  scheme  is  submitted  for  the 
transfer  of  property  from  the  states  to  the 
Commonwealth,  as  being  better  in  its  work- 
ing than  that  proposed  in  the  Bill,  and  not  so 
likely  to  disarrange  the  finances  of  the  various 
states  : — 

Assuming  that  3  per  cent,  is  the  fair  annual 
value  of  the  properties,  it  is  suggested  that  the 
Federation  should  pay  to  the  states  4  per  cent, 
on  the  capital  value  thereof  until  such  time  as 
the  extra  1  per  cent,  would,  if  funded,  with 
compound  interest  at  3  per  cent.,  amount  to 
the  purchase  money.  This,  it  is  reckoned, 
would  be  in  a  little  over  47  years.  In  other 
words,  the  Federation  would,  under  this 
scheme,  pay  to  the  states  4  per  cent,  on  the 
capital  value  of  the  properties  taken  over  from 
them  for  47  years,  and  those  properties  would 
then  become  the  absolute  property  of  the  Com- 
monwealth. 

I  have  referred  to  this  because  I  think  that 
it  is  really  deserving  of  serious  considera- 
tion, and  ought  to  be  discussed.  I  agree 
with  those  honorable  members  who  find 
fault  with  the  clause  for  being  far  too  rigid. 
I  understood  Mr.  Barton  to  say  yesterday 
that  the  clause  would  be  reconsidered, 
with  the  view  of  depriving  it  of  that 
extreme  rigidity.  I  understood  it  would 
be  so  dealt  with  in  regard  to  this  question 
of  fair  value  just  as  in  other  respects.  It 
is  quite  plain  that  if  cash  has  to  be  paid 
at  once,  and  no  loan  is  to  be  borrowed  out 
of  which  it  is  to  be  paid,  it  would  have  to 
be  raised  out  of  taxation.  It  would  be 
absurd  to  tax  the  people  of  the  Common- 
wealth to  the  extent  of  £6,000,000,  or 
£10,000.000,  in  order  to  hand  them  back 
the  same  money,  less  the  cost  of  collection. 
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Mr.  Lynb. — Ought  not  the  money  autho- 
rized in  that  way  to  be  handed  back  to  the 
states  to  be  taken  off  their  existing  debt? 

Mr.  ISAACS. — If  it  is  raised  by  taxa* 
tion,  the  people  will  not  be  prepared  to 
raise  £10,000,000  in  addition  to  the 
ordinary  expenses  of  government  both  of 
the  states  and  of  the  Federation.  It 
would  be  so  burdensome  that  it  could  not 
be  borne.  It  is  a  matter  which  ought  to 
be  looked  at  by  the  committee.  There  is 
another  view  which  the  Drafting  Com- 
mittee might,  I  think,  take  in  the  framing 
of  this  clause.  There  is,  I  understand, 
now  under  their  consideration  the  question 
whether  a  clause  should  be  put  in  enabling 
the  Commonwealth  to  acquire  property. 
In  connexion  with  that,  no  doubt  they 
will  consider  the  question  of  eminent 
domain,  and  how  far  the  power  intended 
to  be  given  by  this  clause  exists  indepen- 
dently of  that.  When  this  clause  comes  to 
be  reframed  I  hope  the  committee  will 
give  attention  to  this  aspect  of  the  case — 
that  it  should  be  framed  only  in  terms  by 
which  the  power  of  eminent  domain,  which 
is  inherent  in  the  sovereign  power,  will 
not  be  limited. 

Mr.  MoMILLAN  (New  South  Wales).— 
I  do  not  want  to  add  to  what  has  been 
said,  I  think  Sir  George  Turner  put 
the  clause  plainly  before  the  committee. 
Everything  which  has  been  said  in  this 
debate  shows  more  and  more  how  useless 
it  will  be  to  put  a  concrete  scheme  into 
the  clause.  After  all,  what  will  the 
different  states  require  ?  Simply  security 
for  payment  of  the  interest ;  then  the 
time  will  come  when  by  arrangement 
their  debts  will  be  reduced  by  a  certain 
amount  when  the  debt  falls  in.  There 
are  innumerable  schemes  which  can  be 
adopted  ;  for  instance,  the  Commonwealth 
might  issue  Treasury-bills  to  the  different 
states  purely  as  a  matter  of  security.  The 
only  difference  I  see  that  might  arise  is  that 
under  the  Public  Purposes  Land  Resump- 
tion Act,  which  we  have  in  our  colony, 
there  is  a  fixed  rate  of  interest  which  is 
to  be    charged   in    the    interval    between 


resuming  the  land  and  completing  the 
operation  of  acquiring  the  property. 

Mr.  Reid. — It  would  be  too  large  in 
this  case. 

Mr.  McMILLAN.— That  is  why  I  think 
there  would  be  anomalies. 

Mr.  Reid. — There  would  be. 

Mr.  McMILLAN.— That  is  why  I  think 
some  fixed  rate  of  interest  should  be  put 
in.  At  any  rate,  something  should  be  put 
in  which  would  remove  this  rigid  con- 
struction. This  arranges  very  properly 
for  a  modus  operandi  which  has  been  very 
effective  in  different  colonies  in  order  to 
arrive  at  a  valuation  ;  but  it  also  includes 
a  proposal  for  the  payment  of  a  certain 
rate  of  interest.  That  might  be  very  awk- 
ward in  dealing  with  this  matter.  The 
whole  clause  might  be  recast  in  some 
way.  I  agree  with  Mr.  Holder  that  we 
should  adopt  some  simpler  plan;  we 
should  simply  leave  the  arrangements  to 
be  made  between  the  states  and  the 
Federal  Government,  aud  that  would 
answer  all  purposes,  because  we  cannot 
imagine  that  anything  unreasonable 
would  be  'done.  I  am  certain  that  no 
colony  wants  a  large  amount  of  money 
connected  with  its  loan  funds  to  be  paid 
down  at  once  ;  it  would  be  more  embar- 
rassing than  otherwise. 

Mr.  Barton. — I  would  suggest  that  we 
should  recast  the  amendment  so  as  to 
leave  scope  for  the  redrafting  of  this 
clause. 

The  amendment  was  negatived. 

The  clause  was  agreed  to. 

Clause  87.  — Until  uniform  duties  of  customs 
have  been  imposed,  the  powers  of  the  Parlia- 
ments of  the  several  states  existing  at  the 
establishment  of  the  Commonwealth,  respecting 
the  imposition  of  duties  of  customs,  the  im- 
position of  duties  of  excise,  and  the  offering  of 
bounties  upon  the  production  or  export  of 
goods,  and  the  collection  and  payment  thereof 
respectively,  shall  continue. 

Until  uniform  duties  have  been  imposed,  the 
laws  of  the  several  states  in  force  at  the  estab- 
lishment of  the  Commonwealth  respecting 
duties  of  customs,  duties  of  excise,  and  boun- 
ties, and  the  collection  and  payment  thereof, 
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shall  remain  in  force,  subject  to  such  altera- 
tions of  the  amount  of  duties  or  bounties  as  the 
Parliaments  of  the  several  states  may  make 
from  time  to  time ;  and  the  duties  and  boun- 
ties shall  continue  to  be  collected  and  paid  as 
theretofore,  but  by  the  othcers  of  the  Common- 
wealth. 

The  CHAIRMAN.— The  amendments 
suggested  by  South  Australia  have  been 
already  disposed  of  by  the  committee,  and 
therefore  I  shall  not  put  them. 

Mr.  BARTON  (New  South  Wales).— 
The  omission  of  this  clause  is  a  suggestion 
of  the  Finance  Committee,  with  which  the 
Drafting  Committee  entirely  concur ;  in 
fact,  I  think,  the  suggestion  first  came 
from  the  Drafting  Committee,  and  it  was 
afterwards  acceded  to  by  the  Finance 
Committee.  The  first  part  of  this  clause 
is  sufficiently  provided  for  by  clause  99, 
and  the  second  part  is  sufficiently  pro- 
vided for  by  clause  100,  for  by  clause  99 
all  powers  which  belong  to  the  Parliaments 
of  the  colonies  at  the  time  of  the  estab- 
lishment of  the  Commonwealth  which 
are  not  vested  in  the  Commonwealth  by 
its  Constitution  remain  vested  in  the  Par- 
liaments of  those  colonies.  According  to 
clause  100,  which  is  parallel  to  the  second 
portion  of  clause  87,  all  laws  in  force  in 
any  of  the  colonies  on  matters  declared  by 
the  Constitution  to  be  in  the  legislative 
power  of  the  Commonwealth  are  to  con- 
tinue in  force  in  the  states,  and  may  be 
repealed  or  altered  by  the  Parliaments  of 
the  states  until  provision  is  made  by  the 
Parliament  of  the  Commonwealth,  so  that 
all  constitutional  powers,  among  which  the 
power  of  making  customs  laws,  being  con- 
current powers,  are  embraced,  are  actually 
continued  in  and  remain  in  the  Parlia- 
ment of  each  colony  until  the  imposition 
of  uniform  customs  duties ;  that  is  to 
say,  until  the  Commonwealth  has  legis- 
lated on  the  subject.  With  reference  to 
the  laws  of  the  colonies — and  that  is 
parallel  to  the  second  part  of  the  clause 
— those  laws  are  also  preserved  by  clause 
100,  so  that  there  is  no  use,  as  far 
as  I  can  discover,  for  this  clause,  except 
with  reference  to  payments  of  duties  and 


bounties,  and  they  are  to  be  attended  to 
by  the  officers  of  the  Commonwealth. 
The  portion  of  clause  44  which  we  erected 
into  a  separate  clause — 86a — provides  for 
that  sufficiently: — 

The  collection  and  control  of  customs  and 
excise,  and  the  control  of  the  payment  of  boun- 
ties, shall  pass  to  the  Executive  Government 
of  the  Commonwealth  on  the  establishment  of 
the  Commonwealth. 

So  it  appears  quite  clear  that,  as  regards 
the  collection  and  control  of  excise,  cus- 
toms, and  bounties,  this  clause  is  unneces- 
sary. With  regard  to  the  power  of 
making  laws  it  is  unnecessary,  and  with 
regard  to  existing  laws  it  is  also  unneces- 
sary. For  every  reason  the  Drafting 
Committee  is  quite  satisfied  that  this 
clause  is  unnecessary.  I  have  all  the  more 
pleasure  in  saying  this,  because  I  think  I 
suggested  the  second  part  of  the  clause 
in  1891. 

Sir  GEORGE  TURNER  (Victoria).— I 
quite  agree  with  the  leader  of  the  Conven- 
tion that  we  ought  not  to  have  repetition 
in  the  Bill.  But  we  cannot  forget  that 
on  several  occasions  this  clause  has  been 
the  subject  of  warm  discussion  with  re- 
gard to  a  few  words  in  it.  It  will  be 
very  serious  indeed  to  the  states  if  we  find 
later  on  that  while  we  are  waiting  for  the 
imposition  of  uniform  customs  we  cannot 
alter  our  existing  customs  laws.  In  Vic- 
toria, I  hope  that  we  have  no  intention  of 
interfering  with  our  customs  laws  for  two 
or  three  years ;  but  it  might  so  happen 
that  through  force  of  circumstances  we 
should  have  to  raise  money  even  tempo- 
rarily, and  we  might  desire  to  put  on  some 
tax  or  charge  through  the  customs  for  a 
year,  or  two  or  three  years,  and  if  after 
this  Bill  has  become  law,  and  has  been 
passed  by  the  English  Parliament,  we  find 
that  we  are  absolutely  blocked  from  mak- 
ing any  alterations  or  from  putting  on 
any  new  charge  through  the  Customs  it 
will  be  a  very  serious  matter  indeed  to 
us.  There  must  have  been  some  strong- 
reason  in  1891  for  inserting  this  clause. 
It  has  been  continued   up   to  within  the 
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last  few  days,  when  the  Drafting  Com- 
mittee suggested  to  the  Finance  Committee 
that  there  was  no  particular  necessity  for 
this  clause  in  consequence  of  the  other 
clauses  which  had  been  passed.  Of  course, 
we  must  be  guided  to  a  large  extent  by 
the  Drafting  Committee,  but  I  wish  to 
point  out,  and  put  it  on  record,  that  it 
would  be  very  serious  if  we  find  later  on, 
when  we  desire  to  make  some  alteration 
in  the  customs  laws,  that  we  are  blocked 
for  want  of  some  such  provision  as  this. 

Mr.  Barton. — We  have  quite  satisfied 
ourselves  on  the  point. 

Sir  GEORGE  TURNER.— There  is  no 
doubt  the  draftsman  of  the  Bill  of  1891, 
apparently  on  the  suggestion  of  Mr.  Bar- 
ton, thought  that  these  words  were  neces- 
sary for  the  purpose. 

Mr.  Barton. — I  thought  that  they  were 
necessary,  but  Sir  Samuel  Griffith  thought 
that  they  were  not.  I  find  now  that  he 
is  right. 

Sir  GEORGE  TURNER.— As  far  as  I 
am  concerned,  I  am  willing  to  be  guided 
by  the  members  of  the  Drafting  Com- 
mittee in  a  matter  of  this  kind  ;  but  I 
only  repeat  that,  if  it  does  turn  out  after- 
wards that  this  clause  is  necessary,  some 
of  the  colonies  may  be  placed  in  a  very 
serious  position. 

Mr.  LYNE. — I  should  like  to  have  some 
more  information  before  this  clause  is 
omitted  ;  perhaps  the  leader  of  the  Con- 
vention will  give  us  some  information  1 

Mr.  Barton.— The  effect  of  the  Bill 
will  be  exactly  the  same  without  this 
clause  as  it  will  be  with  it.  It  is  a  mere 
redundancy. 

Mr.  LYNE. — I  have  read  the  clause. 

Mr.  Barton. — Has  the  honorable  mem- 
ber read  clause  99  and  clause  100  in 
connexion  with  it  ? 

Mr.  LYNE.— Yes.  I  do  not  pretend  to 
be  able  to  interpret  those  clauses  as  well  as 
my  honorable  friend,  but  there  seems  to 
me  to  be  some  doubt  as  to  whether  clauses 
99  and  100  will  cover  this  clause.  The 
best  way  to  ascertain  how  this  proposal 
will  affect  the  states  is  to   consider   what 
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will  take  place  supposing  the  Bill  is 
accepted  by  the  people  and  passed  by 
the  Imperial  Parliament  in  the  two  years 
before  the  uniform  Customs  Tariff  is 
agreed  to.  Supposing  that  Victoria  or 
New  South  Wales,  or  any  of  the  other 
states,  wish  to  reduce  or  increase  their 
customs  duties,  I  fail  to  see  that  there 
would  be  any  power  for  them  to  do  so. 

Mr.  Barton. — Yes,  under  clause  99. 
Powers  which  are  vested  in  the  Parlia- 
ment of  the  colony,  and  which  by  the 
Constitution  are  not  exclusively  vested  in 
the  Commonwealth,  remain  in  the  power 
of  the  state. 

Mr.  LYNE.— That  is  the  point.  This 
Constitution  Bill  continues  every  right, 
as  far  as  I  understand,  existing  at  the 
time  it  is  approved  of  by  the  British 
Parliament. 

Mr.  Barton. — Will  the  honorable  mem- 
ber have  regard  to  the  word  "exclusively"? 
The  customs  legislation  is  not  exclusively 
vested  in  the  Commonwealth,  so  that  up 
to  the  time  that  the  Federal  Parliament 
passes  the  uniform  customs  laws  the 
colonies  can  pass  such  laws  as  they  like. 

Mr.  LYNE. — I  am  quite  prepared,  as 
the  Premier  of  Victoria  is,  to  take  the 
interpretation  placed  upon  these  clauses 
by  the  leader  of  the  Convention,  but 
I  would  suggest  that  when  the  Draft- 
ing Committee  revises  the  whole  Bill 
they  should  look  into  this  matter  again 
so  that  there  may  be  no  possible  mis- 
interpretation or  misunderstanding.  I  do 
not  think  that  it  is  intended  that  the 
states  shall  not  interfere  with  their 
Customs  Tariffs  for  two  years,  or  until  the 
uniform  Tariff  is  established.  That  is  all 
I  wish  to  be  certain  about,  so  that  there 
shall  be  nothing  to  prevent  the  alteration 
or  variation  by  any  of  the  states  of  their 
Customs  Tariffs  in  the  interval  between 
the  passing  of  a  Constitution  Act  and  the 
passing  of  a  uniform  Customs  Tariff  Bill 
by  the  Federal  Parliament. 

Mr.  O'CONNOR  (New  South  Wales).— 
This  matter  has  been  the  subject  of  most 
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careful  consideration  by  the  Drafting  Com- 
mittee, because  we  all  recognise,  as  Sir 
George  Turner  has  said,  the  extreme  im- 
portance of  making  it  very  plain  that  the 
power  shall  remain  to  the  states  to  deal 
as  they  like  with  their  customs  laws  until 
uniform  duties  have  been  established. 
The  position  may  be  very  shortly  stated. 
The  power  of  legislation  with  regard  to 
customs  duties  given  under  clause  52  is  a 
concurrent  power  only.  With  regard  to 
the  right  to  alter  or  repeal  existing  laws, 
that  is  fully  provided  for  by  clause  100, 
which  states  that — 

All  laws  in  force  in  any  of  the  colonies  relat- 
ing to  any  of  the  matters  declared  by  this  Con- 
stitution to  be  within  the  legislative  powers  of 
the  Parliament  of  the  Commonwealth  shall, 
except  as  otherwise  provided  by  this  Constitu- 
tion, continue  in  force  in  the  states  respectively, 
and  may  be  repealed  or  altered  by  the  Parlia- 
ments of  the  states,  until  provision  is  made  in 
that  behalf  by  the  Parliament  of  the  Common- 
wealth. 

That  states  precisely  the  same  thing,  no 
more  and  no  less  than  is  provided  for  in 
the  second  paragraph  of  clause  87.  The 
second  paragraph  of  this  clause  merely 
repeats  'as  to  a  particular  matter  the 
general  statement  made  in  clause  100, 
and  to  have  a  repetition  of  that  kind 
would  be  simply  a  blot  in  the  form  of 
the  Constitution,  and  could  convey  no 
additional  validity  whatever  to  the  power 
that  is  preserved.  The  first  portion  of 
clause  87  is  provided  for  in  exactly  the 
same  way  in  clause  99.  That  provides 
expressly  : — 

All  powers  which  at  the  establishment  of  the 
Commonwealth  are  vested  in  the  Parliaments 
of  the  several  colonies,  and  which  are  not  by 
this  Constitution  exclusively  vested  in  the  Par- 
liament of  the  Commonwealth,  or  withdrawn 
from  the  Parliaments  of  the  several  states,  are 
reserved  to,  and  shall  remain  vested  in,  the 
Parliaments  of  the  states  respectively. 

I  think  that  the  honorable  member  (Mr. 
Lyne)  in  looking  into  the  matter  will  see 
that  there  is  not  the  slightest  risk,  but 
that  the  provisions  of  clause  87,  which  we 
admit  ought  to  be  in  the  Constitution,  are 
contained  in  clauses  99  and  100. 
[Mr.  O'Connor. 


Mr.  LYNE  (New  South  Wales).— I  take 
it  that  the  limit  of  two  years  for  the 
imposition  of  uniform  customs  duties  was 
placed  there  to  prevent  any  unnecessary 
delay  in  the  adoption  of  a  uniform  Tariff, 
and  I  venture  to  think  that  if  the  Bill  is 
accepted  by  a  sufficient  number  of  states, 
it  will  not  be  two  years,  or  ought  not  to 
be  two  years,  before  there  are  uniform 
customs  duties. 

Mr.  Reid. — There  will  be  a  period  of 
six  months  to  start  with  before  the  Federal 
Parliament  can  be  brought  together. 

Mr.  LYNE. — Possibly  so.  In  discussing 
this  matter  in  the  Finance  Committee  at 
Adelaide,  when  it  was  first  proposed,  I 
know  that  the  reason  for  inserting  the 
provision  was  to  prevent  undue  delay  in 
getting  a  uniform  Customs  Tariff.  Two 
years  was  considered  at  the  time  to  be 
the  outside  period  for  the  imposition  of 
the  uniform  Customs  Tariff,  and  I  do 
not  think  that  more  time  should  be 
necessary.  Of  course,  however,  we  have 
to  depend  in  a  great  measure  on 
the  interpretation  placed  upon  these 
clauses  by  the  Drafting  Committee,  who 
understand  the  reason  for  the  insertion 
of  every  word  in  the  clauses ;  and  as 
the  leader  of  the  Convention  and  Mr. 
O'Connor  have  both  assured  the  com- 
mittee that  there  is  no  danger  in  the 
proposal  they  have  made,  I,  for  one,  am 
quite  content  to  leave  the  matter  in  their 
hands. 

Mr.  SYMON  (South  Australia).  — I 
think  it  is  only  right,  as  this  is  a 
matter  of  great  importance,  that  any  of 
us  who  have  given  attention  to  the 
subject  should  state  our  adhesion  to 
the  view  which  has  been  expressed  by 
my  honorable  friends  (Mr.  Barton  and 
Mr.  O'Connor),  and  should  give  their 
assurance  any  possible  support  that  we 
can.  I  entirely  agree  with  the  view 
expressed  by  those  honorable  members. 
The  matter  can  be  put  in  one  sentence — 
the  event  which  determines  the  control 
of  the  states  over  their  customs  duties 
and   bounties    is    the    imposition   of   the 
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uniform  Tariff.  Until  that  event  happens 
they  have,  under  clauses  99  and  100, 
all  the  powers  they  possessed  before  the 
establishment  of  the  Commonwealth.  It 
is  the  exclusive  granting  of  the  power 
to  the  Federal  Parliament  which  deter- 
mines the  cessation  of  the  powers  to  the 
states  ;  and  that  does  not  happen  until 
the  imposition  of  the  uniform  Tariff,  and 
until  then,  therefore,  the  powers  of  the 
states  in  relation  to  these  matters  remain 
in  force. 

Mr.  REID  (New  South  Wales).— I  may 
state  that  I  satisfied  myself  on  that  point 
before  I  made  the  statement  in  the  Finance 
Committee's  report,  to  the  effect  that 
these  two  clauses  provide  for  what  is 
desired. 

The  clause  was  struck  out. 

Clause  88. — Uniform  duties  of  customs  shall 
be  imposed  within  two  years  after  the  estab- 
lishment of  the  Commonwealth. 

Mr.  McMILLAN  (New  South  Wales).— 
This  is  a  clause  the  object  of  which  is 
very  patent  to  everybody,  but  it  seems 
to  me  that  in  many  respects  it  is  a  very 
questionable  clause.  We  all  hope  that, 
within  two  years  at  most  after  the 
establishment  of  the  Commonwealth, 
there  will  be  a  uniform  customs  law. 
But,  underlying  this  clause  or  proposal 
there  is  a  suspicion — I  think  an  unworthy 
suspicion — that  this  great  matter,  which 
is  the  main  factor,  together  with  defence, 
of  the  whole  Federation,  would  be  tam- 
pered with — that  there  might  be  influences 
brought  to  bear  upon  the  Commonwealth 
Parliament  by  certain  states  who  do  not 
want  to  come  to  a  uniform  law  of 
customs.  There  are  two  reasons  why 
the  clause  seems  to  me  unnecessary. 
In  the  first  place,  I  think  it  will  be 
clear  to  all  of  us  that,  after  having 
got  together  the  absolutely  necessary 
machinery  of  the  Federal  Goverment,  the 
first  question,  under  all  circumstances, 
must  be  the  discussion  of  the  Tariff.  Then 
why  should  we  strike  a  blow  afc  this  sys- 
tem of  deliberation,  caution,  and  adjust- 
ment which   is   so    essential    to    all    our 


legislation  ?  Further,  it  seems  to  me 
that  it  is  a  very  difficult  thing  to  fix  a 
particular  time.  I  know  that  in  America 
the  session  of  Parliament  ends  by  law 
on  a  certain  date,  no  matter  what 
stage  the  business  may  have  reached  ; 
but  that  has  always  seemed  to  me  to 
be  a  very  drastic  kind  of  regulation. 
Here  we  are  asked  to  fix  a  certain  time 
for  the  imposition  of  uniform  duties 
of  customs.  It  is  not  that  I  think  that 
two  years  would  be  too  long,  but  the  fix- 
ing of  any  time  is  what  I  object  to.  We 
are  told — "  Here  is  a  certain  fixed  time, 
at  which  you  must  either  finish  your 
work,  or  you  must  throw  the  whole 
country  into  confusion."  And  it  is  just 
possible  that  with  the  various  interests 
which,  for  the  first  time,  will  become 
arrayed  against  each  other — the  interests 
which  may  be  more  or  less  hostile  be- 
tween the  two  Houses — the  state  interests 
as  they  are  called — may  be  somewhat  in 
conflict  with  other  interests  ;  and  we  must 
recollect,  too,  that  we  do  not  want,  under 
the  Federal  Parliament,  to  have  a  Tariff* 
on  which  the  shadow  of  change  may  rest 
every  year.  We  want  a  Tariff  which  will 
be  of  such  a  character  as  to  give  stability 
to  all  interests  that  may  be  concerned  in  it. 
Therefore,  it  does  seem  to  me — I  do  not 
know  what  to  call  it,  unphilosophical  or 
unparliamentary — at  any  rate,  against 
the  very  essence  and  spirit  of  our  insti- 
tutions, to  make  a  drastic  regulation  at 
starting  that  uniform  duties  of  customs 
must  come  into  force  within  a  certain 
time.  We  cannot  foresee  the  difficulties 
that  may  arise,  and  I  say  most  plainly 
that,  although  I  think  everything  ought 
to  be  fixed  up  in  two  years,  it  would 
be  better  to  be  for  three  years 
engaged  in  this  work  —  and  that  is 
very  unlikely — than  to  have  a  mere 
temporary  arrangement,  in  which  there 
was  not,  it  might  be  said,  a  cessation  of 
hostilities,  but  simply  a  truce.  There- 
fore, while  I  quite  appreciate  the  whole 
spirit  and  intention  of  this  clause,  as  it 
was  proposed  in  the  Finance  Committee, 
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I  still  think  it  is  a  very  questionable 
provision.  I  admit  that  I  gave  it  my 
adhesion  in  the  Finance  Committee,  seeing 
that  there  was  a  majority  in  favour 
of  it,  and  I  shall  also  give  it  my 
adhesion  now,  if  there  is  a  majority  in 
favour  of  it.  Still,  I  think  it  is  a  very 
doubtful  provision,  and  one  very  alien  to 
the  whole  spirit  on  which  these  clauses 
have  been  drafted,  as  to  matters  which  are 
entirely  the  prerogative  of  the  Federal 
Parliament.  I  think  it  will  be  broader, 
and,  if  I  may  use  the  word,  more  states- 
manlike, to  omit  this  clause,  and  to  leave 
to  the  Federal  Parliament  full  and  un- 
fettered discretion  in  this  matter,  as  we 
have  done  in  the  case  of  all  other  powers 
handed  over  to  it. 

Mr.  REID  (New  South  Wales).-— I  want 
to  go  just  a  little  further  than  the  honor- 
able member  (Mr.  McMillan)  has  gone, 
and  to  point  out  that  the  main  reason 
why,  at  any  rate,  New  South  Wales  is 
coming  into  this  Federation  is  that  there 
shall  be  intercolonial  free-trade  all  over 
this  continent.  This  is  the  vital  object 
for  which  we  are  coming  into  this  Feder- 
ation, and  I  believe  that  remark  applies 
with  absolute  truth,  and  with  equal  force, 
to  every  other  colony  that  is  represented  in 
this  Convention.  There  is  an  unanimous 
— so  far  as  you  can  have  unanimity  in 
national  affairs — an  unanimous  desire  that 
when  we  go  to  our  constituents  we  shall  be 
able  to  give  them  something  like  a  definite 
assurance  as  to  when  they  are  to  enjoy  the 
benefits  of  intercolonial  free-trade.  Now, 
I  think  my  honorable  friend  has  sufficient 
knowledge  and  experience  of  the  vast 
difficulties  of  framing  a  Tariff,  even  for 
a  single  colony,  not  to  fail  to  realize 
how  these  difficulties  will  be  intensified  a 
thousandfold  when  we  have  to  settle  a 
Tariff  out  of  all  the  diverse  elements  of 
electoral  Australia  that  will  command  the 
majority  of  two  Houses  of  Parliament, 
especially  of  two  Houses  elected  on  the 
basis  on  which  these  two  Houses  will  be 
elected.  The  conclusion  has  been  forced 
upon  my  mind  that,  unless  there  is  the 
[Mr.  McMillan. 


necessity  of  legal  compulsion  to  frame  a 
Tariff  within  a  reasonable  time,  the  people 
of  Australia  may  find  themselves  year 
after  year,  through  this  or  that  diffi- 
culty, left  without  the  vital  benefit 
for  which  they  united.  The  clash  of 
opposing  interests,  and,  apart  from  po- 
litical forces,  the  force  of  private  in- 
terests, all  engaged  in  this  subject,  will 
be  so  tremendous  that,  unless  we  brand  on 
the  very  face  of  this  compact  the  neces- 
sity of  finishing  this  work  within  a  given 
time,  I  tell  you  honestly  that  there  is  no 
guarantee  that  we  shall  have  intercolonial 
free-trade  within  ten  years. 

Mr.  McMillan. — What  will  be  the 
actual  time,  in  the  first  instance,  which 
you  think  will  be  needed  for  a  settlement 
of  the  Tariff? 

Mr.  REID.— This  will  mean,  first  of  all, 
that  any  Government  coming  into  power 
will  find  the  duty  staring  them  in  the 
face  of  piloting  through  the  Federal  Par- 
liament a  Tariff  within  two  years. 

Mr.  McMillan.  —  But  there  will  be 
the  six  months  immediately  following  the 
establishment  of  federation. 

Mr.  REID.— During  that  time  the 
brains  of  the  Ministers  need  not  be  dor- 
mant. The  Executive  can  set  to  work 
planning  a  Tariff  from  the  first  instant  of 
its  existence. 

Mr.  McMillan. — But  there  can  be  no 
discussion  for  six  months.  The  real  work 
will  come  with  the  discussion. 

Mr.  REID.— Yes  ;  but  I  think  it  would 
take  any  Ministry  six  months  to  put  before 
the  public  of  Australia  a  well-considered 
Tariff,  even  if  that  Tariff  were  only  a 
revenue  Tariff.  So  far  as  a  protective 
Tariff  is  concerned,  I  think  that  the  hon- 
orable member  (Mr.  Lyne)  would  be  the 
first  to  admit  that  it  would  require  the 
fullest  inquiry,  in  fairness  to  protection 
itself.  After  these  six  months  there  would 
be  eighteen  months  for  parliamentary  dis- 
cussion. My  feeling  is  that  this  provision 
will  keep  Parliament  sternly  alive  to  the 
necessity  for  giving  Australia  intercolonial 
free-trade.     It  is  not  a  uniform  Tariff  so 
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much  as  that  free  intercourse  between  the 
colonies  which  a  uniform  Tariff  will  give 
that  we  require.  Until  the  uniform  Tariff 
comes  into  existence  the  various  colonies 
will  be  in  a  state  of  conflict,  even  under 
the  banner  of  federation.  That  would  be 
an  unnatural  situation  for  the  members 
of  a  Federal  Commonwealth,  and  the 
sooner  it  was  terminated  the  better  it 
would  be  for  every  one. 

Mr.  McMillan. — The  honorable  mem- 
ber (Mr.  Lyne)  agrees  wTith  the  right  honor- 
able gentleman,  but  for  a  different  reason. 

Mr.  RE  ID. — So  long  as  he  agrees  with 
me,  I  do  not  care  what  his  reasons  are.  It 
is  vital  to  the  industrial  interests  of  Aus- 
tralia that  this  matter  should  be  settled  as 
soon  as  possible.  Every  man  engaged  in 
manufacture,  in  production,  and  in  com- 
merce will  be  thrown  upon  his  beam 
ends  until  he  knows  what  the  fiscal  policy 
of  the  Commonwealth  is  to  be.  Upon 
that  ground  alone,  in  mercy  to  the 
people,  we  should  do  what  we  can 
to  compel  the  Federal  Government 
and  the  Federal  Parliament  to  make 
the  work  of  framing  a  uniform  Tariff 
their  first  great  work.  Unless  we  put  a 
direction  of  this  kind  into  the  Constitu- 
tion I  am  afraid — and  I  think  the  very 
fear  should  be  enough  to  influence  us — 
that,  whilst  nominally  we  may  be  one 
people,  we  may  be  left  exposed,  year  after 
year,  to  the  play  of  warring  policies  and 
clashing  interests,  until  at  last  the  bright 
promise  of  our  federal  union  will  have 
entirely  disappeared.  It  is  not  so  much 
the  need  for  a  uniform  Tariff,  as  all  that 
it  means  to  the  Federation,  that  leads  me 
to  earnestly  appeal  to  the  Convention  to 
retain  the  clause  as  it  stands. 

Mr.  LYNE  (New  South  Wales).— The 
honorable  member  (Mr.  McMillan)  says 
that  I  am  in  favour  of  this  restriction  for 
different  reasons  from  those  which  operate 
with  the  Premier  of  New  South  Wales. 
Possibly,  to  some  extent,  that  is  so,  but  if 
the  imposition  of  the  uniform  Tariff  were 
delayed,  if  the  other  states  tried  to  block 
it,    it    would    be    compulsory    upon   New 


South  Wales  to  put  on  a  high  Tariff  in 
order  to  force  the  Federal  Parliament  to 
do  something. 

Mr  Retd. — That  would  be  a  calamity 
from  the  federal  point  of  view. 

Mr.  LYNE. — Yes.  It  is  my  desire  to 
prevent  any  undue  delay,  and  to  make  it 
imperative  that  a  uniform  Tariff  shall  be 
agreed  upon  at  the  earliest  possible  date, 
especially  after  the  remark  of  the  honor- 
able and  learned  member  (Mr.  Symon) 
that  the  control  of  the  Customs  will  not 
take  effect  upon  the  coming  into  force  of 
the  Constitution,  and  not  until  the 
uniform  Tariff  is  agreed  to.  That  is  a 
very  strong  reason  why  there  should  be 
an  imperative  direction  to  the  Federal 
Parliament  to  come  to  terms  in  reference 
to  this  matter  as  soon  as  possible.  I 
recognise  that  some  time  will  be  required 
by  the  Ministry  of  the  Commonwealth  to 
enable  them  to  frame  a  Tariff  for  sub- 
mission to  the  Federal  Parliament,  and  I 
do  not  think  they  could  do  better  with 
the  six  months  following  the  coming 
into  force  of  the  Constitution  than  to  use 
it  in  framing  the  best  Tariff  they  can  con- 
ceive. If  six  months  is  given  by  the  Min- 
istry to  the  preparation  of  this  Tariff, 
surely  eighteen  months  will  be  sufficient 
for  its  discussion  by  the  Federal  Parlia- 
ment. I  think  that  six  months'  discus- 
sion will  be  quite  sufficient.  I  also  recog- 
nise that  the  Tariff  must  be,  or  at  any 
rate  should  be,  the  first  thing  to  engage 
the  attention  of  the  Federal  Parliament. 

Mr.  McMillan. — The  session  will  not 
conclude  until  the  work  is  completed. 

Mr.  LYNE. — That  may  be  so,  unless 
circumstances  arise  to  prevent  it.  Some 
of  the  states  may  think  that  they  cannot 
afford  to  lose  their  Tariff  for  any  length  of 
time,  and  that  may  be  a  reason  for  not 
unduly  prolonging  discussion.  If  the 
clause  is  passed  as  it  stands,  I  think  it 
will  give  a  great  safeguard  to  all  the 
states.  That  is  practically  the  only  rea- 
son why  I  favour  the  restriction  which  it 
contains.  If  there  is  one  thing  more  than 
another  for  which   we  are  anxious,  it  is 
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intercolonial  free-trade.  As  the  honorable 
member  (Mr.  McMillan)  said,  intercolonial 
free- trade  and  the  federation  of  our  de- 
fences are  the  two  chief  things  that  we 
desire  to  see  carried  into  effect  as  early 
as  possible. 

The  clause  was  agreed  to. 

Clause  89. — So  soon  as  uniform  duties  of  cus- 
toms have  been  imposed,  trade  and  intercourse 
throughout  the  Commonwealth,  whether  by 
means  of  internal  carriage  or  ocean  navigation, 
shall  be  absolutely  free. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  Western  Australia. 

Line  3,  omit  "throughout  the  Common- 
wealth," insert  "between  the  states." 

Mr.  ISAACS  (Victoria).  —  Honorable 
members  will  recollect  that  when  in 
Adelaide  I  placed  considerable  importance 
upon  the  necessity  of  altering  the  word- 
ing of  this  clause.  I  drew  attention  to 
its  enormously  wide  verbiage,  and  to  the 
dangers  which  I  considered  attended  its 
adoption  in  its  present  form.  I  pointed 
out  that  the  term  "trade  and  inter- 
course" included  everything  relating  to 
commerce  and  trade — taxes,  licences  of 
all  kinds,  publicans'  licences,  auctioneers' 
licences,  hawkers'  licences,  •  municipal 
licences.  It  is  in  consequence  of  the  almost 
unlimited  meaning  attaching  to  these 
words  in  the  United  States  Constitution 
that  the  Supreme  Court  there  exercises 
such  unbounded  control  over  the  subject. 
I  am  not  going  to  repeat  in  detail  what  I 
said  in  Adelaide,  because  honorable  mem- 
bers will  find  it  in  the  report  of  the 
debate.  But  I  wish  again  to  press  the 
matter  upon  the  attention  of  the  com- 
mittee, and  I  have  to  state,  with  a 
good  deal  of  pleasure,  that  Sir  Samuel 
Griffith,  in  his  able  paper  upon  the  ques- 
tion, has  drawn  attention  to  the  same 
point.  His  observations  upon  the  subject 
are  these: — 

I  venture,  before  passing  from  this  subject,  to 
suggest  a  doubt  whether  the  words  of  section 
89  (which  are  the  same  as  in  the  Draft  Bill  of 
1891)  are,  in  their  modern  sense,  quite  apt  to 
express  the  meaning  intended  to  be  conveyed. 
It  is,  clearly,  not  proposed  to  interfere  with  the 
[Mr.  Lyne. 


internal  regulation  of  trade  by  means  of  licences, 
nor  to  prevent  the  imposition  of  reasonable 
rates  on  state  railways.  I  apprehend  that 
the  real  meaning  is  that  the  free  course  of 
trade  and  commerce  between  different  parts  of 
the  Commonwealth  is  not  to  be  restricted  or 
interfered  with  by  any  taxes,  charges,  or  im- 
posts. Would  it  not  be  better  to  use  these  or 
similar  words? 

He  then  considers  what  should  be  done  if 
it  is  intended  to  include  interference  with 
the  railway  rates.  I  should  like  to  point 
out  why  the  danger  of  the  expression  to 
which  I  have  drawn  attention  is  so  very 
great.  The  words  "trade  and  intercourse" 
are  almost  unbounded  in  their  meaning 
when  you  apply  them  to  the  relations  of 
trade  and  commerce,  and,  under  the  proper 
heads,  Baker's  Annotated  Constitution  is 
full  of  instances  showing  how  far-reaching 
these  words  are.  Then,  take  the  words 
"throughout  the  Commonwealth."  The 
meaning  of  those  words  is  not  restricted 
to  between  the  states;  they  refer  to 
every  part  of  the  Commonwealth,  and 
I  would  refer  honorable  members  to 
earlier  portions  of  the  Bill  where  the 
same  meaning  will  have  to  be  given  to 
them.  If  honorable  members  will  turn 
to  clause  52,  which  deals  with  the  powers 
of  the  Parliament,  they  will  find  that  in 
sub- section  (2)  the  Federal  Parliament  is 
empowered  to  legislate  in  regard  to  cus- 
toms, excise,  and  bounties,  which  shall  be 
uniform  "throughout  the  Commonwrealth." 
That  is,  within  every  state  and  every  part  of 
a  state.  "Throughout  the  Commonwealth" 
is  the  largest  expression  that  can  be  used. 
In  the  next  sub-section  it  is  provided  that 
all  taxation  shall  be  uniform  throughout 
the  Commonwealth.  An  income  tax  or  a 
property  tax  raised  under  any  federal 
law  must  be  uniform  "  throughout  the 
Commonwealth."  That  is,  in  every  part 
of  the  Commonwealth.  In  clause  89  we 
find  the  same  words  again,  and  there  can  be 
no  reasonable  doubt  that  their  meaning  is 
the  same  in  one  clause  as  in  all.  Clause 
89  provides  that  all  trade  and  intercourse 
of  every  kind  throughout  the  Common- 
wealth, whether   by   means    of    internal 
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carriage  or  ocean  navigation,  shall  be 
absolutely  free.  Free  of  what?  Free  of 
everything. 

Mr.  Lyne. — Not  free  of  freight  charges. 

Mr.  ISAACS.— No.  They  are  charges 
for  services.  The  clause  means  that  the 
Commonwealth  is  not  to  put  a  restric- 
tion upon  trade  in  any  way  whatever, 
not  merely  by  means  of  customs  or  excise 
duties,  but  you  are  to  leave  every  person 
absolutely  free  of  any  limitation  of  his 
common  law  right  of  carrying  on  his  trade. 
As  I  have  said,  Sir  Samuel  Griffith  has 
pointed  that  out  again,  and  I  do  think 
we  shall  be  taking  a  wrong  course  if  we 
leave  so  important  a  matter  in  doubt.  It 
is  very  important,  even  at  the  present 
time,  because  it  means  in  licence-fees  alone 
some  £350,000. 

Mr.  Lyne. — Why  do  you  say  licence- 
fees? 

Mr.  ISAACS. — Because  that  is  trade 
and  intercourse.  If  a  man  goes  into  an 
hotel  and  says — "I  want  to  purchase 
liquor  from  you,"  that  is  trade  and  inter- 
course. If  the  hotel-keeper  is  told  that 
he  must  not  sell  the  liquor  unless  he  pays 
the  licence-fee  he  will  turn  to  this  clause 
and  say — "  You  have  no  right  to  charge 
me  a  licence-fee." 

Mr.  Lyne. — Do  not  you  give  all  these 
licence-fees  to  the  local  bodies. 

Mr.  ISAACS. — If  that  construction  is 
possible  under  the  clause  there  will  be 
no  power  in  the  local  body,  the  state  Par- 
liament, or  the  Federal  Parliament  to 
authorize  such  a  charge. 

Mr.  Lyne. — I  quite  see  that ;  but  it  is 
a  fact  that  you  do  give  licence-fees  to  the 
local  bodies. 

Mr.  ISAACS.— That  may  be  so.  It 
-all  depends  on  the  law  of  the  particular 
state. 

Mr.  O'Connor. — Do  not  the  words 
"  whether  by  means  of  internal  carriage 
or  ocean  navigation"  restrict  the  opera- 
tion of  the  clause  to  transit  ? 

Mr.  ISAACS. — I  should  say  not,  and 
-even  if  it  did  it  would  apply  within  the 
states  to  hawking.     What  we  want  to  do 


is  to  establish  free- trade  between  the 
different  parts  of  the  Commonwealth, 
and  I  would  press  my  honorable  friends 
to  consider  again  the  words  of  Sir  Samuel 
Griffith. 

An  Honorable  Member. — What  page  ? 

Mr.  ISAACS.— Page  354  of  the  Vic- 
torian Blue-book.  I  am  perfectly  willing 
to  leave  the  matter  to  the  Drafting  Com- 
mittee. It  is  important  now,  and  it  will 
increase  in  importance  as  time  goes  on. 
We  do  not  know  what  questions  may 
arise,  and  the  meaning  of  the  clause 
is  bound  to  be  tested  almost  on  the 
first  opportunity  in  the  Federal  Court. 
We  should  be  in  a  very  sorry  plight 
if  a  decision  were  given  following  the 
American  decisions  which  carried  us  much 
further  than  we  anticipated,  and  there 
had  to  be  a  referendum  of  the  states  and 
of  the  people  to  get  the  clause  altered. 
We  want  to  get  inter-state  freedom  of 
trade,  and  I  am  sure  that  we  are  capable 
of  expressing  that  intention.  I  am  willing 
to  leave  it  to  the  Drafting  Committee, 
but,  as  a  basis,  I  think  Sir  Samuel 
Griffith's  words  are  very  good. 

Mr.  BARTON  (New  South  Wales).— I 
should  not  like,  anxious  as  I  am  that  the 
work  of  the  Convention  should  proceed,  to 
see  a  step  of  this  kind  taken  without  the 
opinions  of  honorable  members  being  as- 
certained upon  it.  It  is  not  a  matter  that 
can  be  disposed  of  at  once.  I  admit  that 
my  honorable  friend  (Mr.  Isaacs)  has  put 
his  contention  with  force,  as  he  puts  every- 
thing, but  a  great  deal  may  be  said  in 
favour  of  the  present  form  of  the  clause. 
Whether  the  expression  used  is  open  to 
the  danger  of  being  construed  so  as  to 
apply  to  matters  affecting  the  internal 
regulation  of  trade  within  the  states  is  a 
point  upon  which  I  have  not  made  up  my 
mind,  and  upon  which  I  desire  to  preserve 
an  open  attitude.  This  term  has  re« 
mained  in  the  draft  from  the  begin- 
ning.  It  is,  I  think,  Sir  Samuel 
Griffith's  own  term,  although  he  offers 
some  criticism  upon  it  now,  and  it  cor- 
responds  with    the  uniformity  provision, 
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as  my  honorable  friend  has  pointed  out, 
in  clause  52.  Then,  again,  looking  at 
clause  95,  the  preference  clause,  the  other 
expression  is  used.  That  clause  contains 
the  words — 

Any  law  or  regulation  made  by  the  Common- 
wealth, or  by  any  state,  or  by  any  authority 
constituted  by  the  Commonwealth,  or  by  any 
state,  having  the  effect  of  derogating  from  free- 
dom of  trade  or  commerce  between  the  different 
parts  of  the  Commonwealth,  shall  be  null  and 
void. 

Mr.  Isaacs. — Would  not  that  be  almost 
sufficient  in  itself? 

Mr.  BARTON.— I  want  to  put  the 
matter  judicially,  and  I  admit  that  the 
existence  of  these  words  in  clause  95  may 
somewhat  strengthen  the  honorable  mem- 
ber's contention.  I  was  going  to  suggest, 
when  the  time  came,  that  clause  95  should 
be  omitted  in  favour  of  a  clause  to  read 
somewhat  as  follows  : — 

Any  law  or  regulation  of  commerce  or  trade 
made  by  the  Commonwealth,  or  by  any  state, 
giving  a  preference  to  one  state  or  any  part 
thereof  over  another  state,  or  any  part  thereof, 
shall  be  null  and  void. 

I  think  that  that  would  be  rather  in 
accord  with  the  view  the  honorable  mem- 
ber has  put. 

Mr.  Isaacs. — That  raises  a  much  largei 
question — that  of  railways. 

Mr.  BARTON.— No  doubt;  and  that 
is  a  matter  that  will  have  to  be  discussed. 
I  express  my  anxiety  that  this  question 
should  be  the  subject  of  some  discussion, 
because  it  is  of  such  supreme  importance. 
Looking  at  it  fairly,  my  views  are  rather 
in  favour  of  Mr.  Isaacs'  contention.  There 
might  be  greater  safety  in  adopting  some 
provision  of  the  kind  he  suggests.  We 
ought  to  be  very  chary  about  adopting 
any  provision  that  would  interfere  with 
any  internal  regulations  that  do  not  per- 
tain to  trade  and  commerce.  The  regula- 
tion of  trade  or  commerce  specified  in  sub- 
section (1)  of  clause  52  is  with  foreign 
countries,  and  among  the  several  states. 
It  is  therefore  defined  in  the  first  sub- 
section as  inter-state  commerce.  The  ques- 
tion is  whether  we  should  consent  to  a 
[Mr.  Barton. 


form  of  words  remaining  in  this  clause 
which  might  have  the  effect  of  extending 
the  operation  of  inter-state  commerce  to 
matters  of  internal  regulation  within  a 
state  which  might  be,  in  one  sense, 
inimical  or  in  derogation  of  free -trade  as 
practised  in  that  state,  but  which  it  is 
not  the  purpose  of  the  Constitution  to 
interfere  with.  Matters  of  internal  regu- 
lation of  trade,  as  long  as  they  do  not 
necessarily  affect  the  commerce  between 
one  state  and  another,  are  entirely  under 
the  cognisance  of  that  particular  state, 
and  it  is  not  the  purpose  of  any  Federal 
Constitution  to  interfere  with  trade  of 
that  character.  If  we  once  grasp  that 
fact,  the  contention  of  my  honorable  and 
learned  friend  is  again  strengthened.  I 
leave  the  matter  now  to  be  discussed,  and 
I  am  perfectly  prepared  to  accept  the 
general  sense  of  the  Convention.  My 
inclination  is  in  favour  of  Mr.  Isaacs' 
view. 

Dr.  QUICK  (Victoria).— I  am  very  glad 
to  hear  the  tone  in  which  the  leader  of 
the  Convention  received  the  observations 
of  my  honorable  friend  (Mr.  Isaacs),  be- 
cause, like  himself,  I  have  been  consider- 
ing  these  wrords  since  the  Adelaide  meet- 
ing of  the  Convention.  The  more  I 
consider  them  the  greater  weight  I  feel 
disposed  to  attach  to  the  honorable  mem- 
ber's criticism.  In  order  to  express  what 
is  really  intended,  it  would  be  better 
to  use  the  words  "  between  the  states " 
instead  of  the  words  "throughout  the 
Commonwealth."  The  latter  words  seem 
to  be  sufficiently  comprehensive  to  include 
every  locality  within  the  Commonwealth, 
and  they  might  be  construed  to  include 
a  prohibition  of  auctioneers'  and  pedlars' 
licences.  I  am  sure  that  no  such  thing  is 
intended.  Whilst  we  are  anxious  to  pro- 
vide for  absolute  freedom  of  trade  on  the 
frontiers  between  the  colonies,  there  is  no 
desire  to  interfere  with  the  local  regulation 
of  trade  once  the  packages  of  goods,  wares, 
and  merchandise  have  arrived  within  the 
state  territory.  It  would  certainly  be 
inimical  to  the  success  of  this  Constitution 
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if  an  impression  got  abroad  that  there  was 
to  be  any  prohibition  of  local  regulations, 
such  as  auctioneers'  and  pedlars'  licences. 
These  are  reasonable  regulations  of  trade 
upon  the  arrival  of  goods,  wares,  and  mer- 
chandise within  the  state  territories. 

Mr.  McMillan. — Is  not  the  other  ex- 
pression more  comprehensive  1 

Dr.  QUICK. — It  is  too  comprehensive. 
It  follows  the  packages  beyond  the  frontier. 
What  you  want  to  secure  is  free  passage 
across  the  frontier. 

Mr.  Barton. — Free  passage  across  the 
frontier  and  freedom  from  all  preferences. 

Dr.  QUICK.— Yes  ;  freedom  from  all 
preferences  or  obstructions.  The  danger 
is  that  the  words  "  throughout  the  Com- 
monwealth "  would  attach  restrictions  or 
disabilities  to  the  local  authorities.  The 
words  "  between  the  states  "  seem  to  give 
expression  to  what  is  intended.  We  should 
not  leave  room  for  doubt  hereafter.  I 
therefore  support  the  suggestion  made  by 
the  Attorney-General  of  Victoria,  and  I 
am  pleased  to  notice  the  tone  in  which  it 
has  been  received  by  the  leader  of  the 
Convention. 

Mr.  GLYNN  (South  Australia).— I  de- 
sire to  call  attention  to  the  fact  that  in 
Canada  the  provision  is  "  the  regulation  of 
trade  and  commerce."  That  comes  closer 
to  the  spirit  of  clause  89,  and  it  appears  in 
the  section  in  the  Canadian  Act  which 
corresponds  with  clause  52  in  this  Bill. 

Mr.  Barton. — Clause  52  says,  the 
regulation  of  trade  and  commerce  with 
foreign  count  ros  and  among  the  several 
states. 

Mr.  GLYNN.—  The  Canadian  Constitu- 
tion stops  short  at  the  word  "  commerce," 
and  may  mean  any  part  of  the  Dominion 
of  Canada.  In  Wheeler's  book  on  the 
Co?i federation  of  Canada  a  number  of 
decisions  are  given  as  to  the  effect  of  this 
provision.  One  of  them  was  that  a  local 
licence  which  amounted  to  prohibition  of 
trade  was  illegal.  That  throws  consider- 
able light  on  the  meaning  of  clause  89 
in  our  Bill.  In  America  the  provision 
applies  to  the  regulation  of  trade  between 


the  various  states,  and  under  that  it  was 
held  that  it  was  quite  competent  for  a 
state  to  make  trade  regulations  between 
the  different  parts  of  its  own  territory.  If 
we  fall  back  on  the  American  system,  we 
may  put  it  in  the  power  of  one  colony  to 
grant  trade  concessions  that  may  derogate 
from  the  freedom  of  trade  between  the 
various  states.  As  between  one  part  of 
New  South  Wales  and  another,  concessions 
might  be  granted  on  traffic,  although  the 
goods  did  not  cross  the  border.  These  con- 
cessions would  have  the  same  effect  as  if 
they  extended  beyond  the  border,  because 
they  might  apply  over  a  considerable  dis- 
tance, and  only  cease  at  a  point  within 
2  or  3  miles  from  the  border. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  that  the  object  of  this  clause  is 
clearly  only  to  infer  that  there  shall  be 
no  duties  of  customs,  or  charges  of  that 
character,  upon  the  transit  of  goods  from 
one  state  to  another.  I  do  not  think  it 
means  anything  more  than  that.  I  quite 
agree  with  the  criticisms  of  Mr.  Isaacs  as 
to  the  generality  of  the  clause.  I  have 
read  the  valuable  criticism  of  Sir  Samuel 
Griffith,  and  it  appears  to  me  that  we 
might  very  well  adopt  something  in  the 
nature  of  his  suggestion  as  to  defining 
the  meaning  of  this  sub-section.  That  is, 
we  might  use  some  such  words  as  "  the 
free  course  of  trade  and  commerce  between 
different  parts  of  the  Commonwealth  is 
not  to  be  restricted  or  interfered  with  by 
any  taxes,  charges,  or  imposts." 

Mr.  Isaacs.— Section  121  of  the  Ca- 
nadian Act  provides  that — 

All  articles  of  the  growth,  produce,  or  manu- 
facture of  any  one  of  the  provinces  shall  from 
and  after  the  union  be  admitted  free  into  each 
of  the  other  provinces. 

Mr.  Deakin. — That  is  narrower  still. 

Mr.  O'CONNOR.— The  reference  Mr. 
Isaacs  has  just  made  would  be  completely 
followed  by  the  adoption  of  some  such 
words  as  Sir  Samuel  Griffith  suggests.  I 
would  urge  that  this  clause  should  be 
passed  in  its  present  form,  and  that  the 
Drafting  Committee  should   undertake  to 
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alter  its  wording  in  the  way  Sir  Samuel 
Griffith  recommends. 

Sir  JOHN  DOWNER  (South  Aus- 
tralia).— I  like  the  clause  as  it  stands. 
There  is  nothing  more  important  than  to 
have  a  clear  and  explicit  declaration  like 
this  in  the  Constitution.  It  is  unmis- 
takable.    The  clause  declares  that — 

So  soon  as  uniform  duties  of  customs  have 
been  imposed  trade  and  intercourse  throughout 
the  Commonwealth,  whether  by  means  of  in- 
ternal carriage  or  ocean  navigation,  shall  be 
absolutely  free. 

Any  limitation  that  needs  to  be  placed  on 
that  should  be  placed  on  it  as  a  limitation. 
If  the  clause  covers  licences  or  anything 
else  that  ought  not  to  be  covered  by  it, 
then  insert  a  limitation  accordingly  in  the 
Bill,  but  do  not  alter  this  provision,  which 
contains  a  cardinal  principle  of  our  Com- 
monwealth in  favour  of  absolute  free-trade 
within  its  borders. 

Mr.  Isaacs. — Make  it  "  between  the 
states." 

Sir  JOHN  DOWNER.— No  ;  it  should 
remain  as  it  stands — "throughout  the 
Commonwealth."  Those  words  are  quite 
clear. 

Mr.  McMillan. — The  Commonwealth  is 
all  one  territory. 

Sir  JOHN  DOWNER.— Exactly.  As 
far  as  the  jurisdiction  of  the  Commonwealth 
is  concerned,  all  the  states  are  one.  They 
are  formed  into  one  Commonwealth,  and 
when  we  say  "  throughout  the  Common- 
wealth," we  mean  throughout  this  aggre- 
gation of  states.  In  this  clause  you  have 
a  broad  general  declaration,  which  is  good 
for  all  time,  whereas  if  you  endeavour 
to  put  in  an  accurate  definition  of  what 
you  precisely  mean  it  would  probably  be 
found  as  the  result  that  something  has 
been  left  out,  something  that  we  have 
not  thought  of  at  the  present  time. 
I  say,  rather  let  us  leave  these 
broad  general  words  to  stand  exactly 
as  they  are,  and  if  we  can  think  of  any 
necessary  limitations  at  present  let  us 
put  them  in.  Above  all  things,  do  not 
take  out  of  the  Bill  what  I  consider  to  be 
[Mr.  O'Connor. 


one  of  its  best  declarations — that  after  this 
Commonwealth  Tariff  is  established,  there 
shall  be  no  possibility  of  tampering  with 
the  absolute  freedom  of  trade  throughout 
the  Commonwealth. 

Sir  George  Turner. — We  are  all  willing 
to  provide  for  absolute  free-trade  between 
the  states — for  inter-state  free-trade — but 
this  means  a  lot  more  than  that. 

Sir  JOHN  DO  WNER.— I  cannot  foresee. 
I  cannot  pretend  to  have  the  gift  of  pre- 
science which  would  enable  me  to  know 
how  ultimately  a  coach  and  four  may  be 
driven  through  this  Constitution.  But  I 
say  let  those  who  want  limitations  pro- 
pose their  insertion  in  the  Bill.  I  would 
prefer  to  leave  the  main  enactment  in 
this  clause  exactly  as  it  stands.  It  may 
be  that  the  words  of  Sir  Samuel  Griffith 
represent  all  he  can  think  of.  Perhaps 
they  may  represent  all  that  can  be  wanted 
at  any  time;  but  it  is  just  possible  that 
something  may  be  omitted  from  them — 
something  which  might  derogate  from 
this  freedom  of  trade  which  we  intend 
to  have  throughout  the  Commonwealths 
Then,  I  ask  honorable  members  to 
consider  this  :  Although  the  clause  says 
that  trade  and  intercourse  throughout 
the  Commonwealth  shall  be  absolutely 
free,  you  have  to  look  through  this  Con- 
stitution at  the  other  provisions,  which 
show  clearly  what  is  the  intention.  This 
is  a  broad  central  declaration;  the  rest 
you  gather  from  a  perusal  of  other  pro- 
visions of  the  Bill.  I  think  the  fears  of 
Mr.  Isaacs  in  the  particulars  he  mentioned 
are  not  well  founded. 

Mr.  Higgins. — There  was  no  occasion 
for  this  clause  in  the  Constitution  of  the 
United  States. 

Sir  JOHN  DOWNER.— No;  but  many 
times  during  the  discussion  of  this  Bill  we 
have  been  referred  to  this  clause  as  being 
a  strong  clause — a  clause  strengthening 
this  Constitution  as  compared  with  the 
Constitution  of  the  United  States.  Be- 
cause it  is  in  this  Constitution,  and  it  is 
not  contained  in  the  Constitution  of  the 
United  States,  this  clause  has  been  referred 


Commonwealth  of  [16  Feb.,  1898.] 


Australia  Bill. 


1019 


to  over  and  over  again  as  one  of  the  broad 
declarations  clearly  made  in  this  Consti- 
tution, but  which  has  got  to  be  inferred 
from  the  Constitution  of  the  United 
States.  It  is  a  broad  declaration  that  was 
necessary  for  the  foundation  of  the  Bill, 
and  which  makes  any  superstructure  that 
may  be  built  upon  it  absolutely  safe  and 
secure.  I  hope  that,  on  consideration,  this 
clause  will  be  allowed  to  stand  as  it  is.  If 
limitations  are  necessary,  let  them  be  put 
in  as  limitations,  but  let  the  broad  decla- 
ration in  this  clause  remain. 

Mr.  DEAKIN  (Victoria).— I  think  it  is 
fortunate  that  we  have  had  the  advantage 
of  hearing  one  of  the  legal  members  of  the 
Convention  say  all  that  possibly  can  be 
said  in  support  of  the  terminology  of  this 
clause.  The  vagueness  of  the  reasons 
offered  by  the  honorable  member  who  has 
objected  to  the  proposed  amendment,  on 
the  ground  that  we  do  not  know  what 
may  happen,  should  be  noted.  He  is  not 
able  to  point  to  anything  that  would 
happen  which  would  not  be  met  by  the 
proposed  amendment.  It  is  ample  to 
meet  the  case.  Perhaps  the  honorable 
member  was  not  present  when  the  leader 
of  the  Convention  called  attention  to  the 
fact  —  and  it  appeared  to  me  a  final 
answer  to  all  his  objections — that  this 
clause  requires  to  be  read  with  clause  95, 
and  that,  taken  together,  they  afford 
complete  protection  against  any  possible 
interference  with  freedom  of  trade  and 
intercourse.  Clause  95  puts  an  absolute 
prohibition  on  anti-federal  action  by  any 
state,  and  might  be  considered  in  itself 
ample  for  all  requirements.  It  sets  forth 
that — 

Any  law  or  regulation  made  by  the  Common- 
wealth, or  by  any  state,  or  by  any  authority 
constituted  by  the  Commonwealth,  or  by  any 
state,  having  the  effect  of  derogating  from  free- 
dom of  trade  or  commerce  between  the  different 
parts  of  the  Commonwealth  shall  be  null  and 
void. 

That  in  itself,  it  appears  to  me,  is  ample 
for  all  requirements.  At  the  same  time, 
to  meet  the  view,  which  the  honorable 
member  very  reasonably    expressed,  that 


in  this  Constitution  we  should  put  beyond 
all  doubt  a  prohibition  that  is  a  matter 
of  inference  and  construction  in  the 
American  Constitution,  we  add,  in  addi- 
tion to  clause  95,  this  provision.  With 
the  verbal  amendment  suggested  no- 
thing is  withdrawn  from  the  force  and 
efficacy  of  the  clause  as  it  stands.  This 
clause  will  put  beyond  all  question  the 
determination  of  this  Convention,  and  of 
the  future  Constitution,  that  trade  and 
intercourse  in  all  parts  of  this  Common- 
wealth shall  be  absolutely  free.  And  that 
end  being  attained  by  the  amendment, 
what  need  have  we  to  go  beyond  that,  as 
evidently  we  do,  by  using  words  in  this 
connexion  which  elsewhere  in  the  Bill 
are  used  with  a  wider  jurisdiction  ?  Why 
use  a  vague  expression  which  may  pos- 
sibly seriously  interfere  with  state  ad- 
ministration in  some  minor  departments, 
which  have  been  up  to  now,  and  always 
will  be,  expressly  left  to  the  states  1 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  should  like  to  hear  the  honorable 
leader  of  the  Convention  say  whether  this 
clause  as  it  stands  might  not  interfere 
very  materially  with  the  carrying  out  of 
certain  state  laws  in  regard  to  the  internal 
trade  of  a  state  1  That  is  to  say,  whether  it 
would  not  absolutely,  as  a  fact,  prevent 
any  one  state  from  exercising  its  law  in 
regard  to  hawking  goods  about  the  country1? 
It  might  very  well  be  that  one  state 
would  have  a  law  absolutely  prohibit 
ing  hawking  in  every  shape  and  form. 
Well,  clearly,  such  a  law  as  that  would 
seriously  interfere  with  the  provision 
which  says  that  any  goods  transported 
from  one  end  of  the  Commonwealth 
to  the  other  shall  be  absolutely  free. 
Now,  there  is  another  point  which  will  be 
of  some  importance  to  a  large  body  of 
people,  and  that  is  the  question  of 
alcoholic  liquors — the  question  whether 
they  are  free  under  this  clause  as  it  stands 
to  pass  from  one  state  into  another,  and 
from  one  p;irt  of  that  state  to  another 
part,  without  any  regard  whatever  to  the 
local   laws   relating   to   alcoholic   liquors. 
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I  think  that  we  ought  to  be  satisfied  on 
these  points,  and  satisfied  that  if  we  leave 
the  clause  as  it  now  stands  there  will,  at 
any  rate,  be  some  proviso  inserted  which 
will  safeguard  the  states  in  the  carrying 
out  of  any  of  their  state  laws  over  which 
the  states  are  to  be  supreme  even  under 
federation. 

Dr.  COCKBURN  (South  Australia).— 
Quite  apart  from  the  question  of  trade 
between  state  and  state,  is  it  not  necessary 
that  the  Commonwealth  itself  should  have 
some  power  for  the  restriction  and  the 
regulation  of  trade?  The  words  "abso- 
lutely free "  are  infinite  in  their  appli- 
cation, and  they  seem  to  me  to  take  away 
from  the  Commonwealth  the  power  to 
restrict  and  regulate  trade  within  the 
confines  of  the  Commonwealth. 

Mr.  Deakin. — We  are  not  at  those 
words  yet ;  we  are  considering  the  words 
« throughout  the  Commonwealth." 

Dr.  COCKBURN.— But  the  whole  clause 
is  before  the  committee,  and  it  goes  a 
great  deal  further  than  any  of  its  advo- 
cates clearly  intend.  I  support  the  re- 
marks of  Mr.  Isaacs  in  urging  that  some 
such  limitation  should  be  inserted,  not 
only  with  the  view  of  seeing  that  the 
clause  goes  no  further  than  is  desirable  in 
the  restriction  of  the  states,  but  also  in 
order  that  it  shall  not  tie  the  hands  of 
the  Commonwealth  itself,  but  shall  allow 
it  to  impose  such  restrictions  and  regula- 
tions of  trade  throughout  the  Common- 
wealth as  may,  'from  time  to  time,  in  the 
interests  of  the  people,  appear  to  be 
necessary. 

Mr.  BARTON  (New  South  Wales).— In 
answer  to  my  right  honorable  friend  (Sir 
Edward  Braddon),  I  have  no  hesitation  in 
expressing  my  opinion.  I  thought  I  had 
expressed  it  clearly  before.  There  is  at 
any  rate  the  possibility,  even  taking  this 
clause  with  other  parts  of  the  Bill,  that  it 
might  be  so  read  as  to  interfere  with  a 
state's  own  right  of  regulating  that  kind 
of  internal  trade  which  is  quite  uncon- 
nected with  inter-state  commerce.  It  is 
for  that  reason  that  I  thought  there  was  so 
[Sir  Edward  Braddon. 


much  force  in  the  remarks  of  Mr.  Isaacs. 
I  should  not  like  to  be  taken  to  concur 
in  any  suggestion  that  it  is  intended 
that  there  shall  be  any  power  in  the  Com- 
monwealth to  restrict  trade  in  any  part  of 
the  Commonwealth.  I  think  it  should  be 
laid  down  in  terms  which  no  Parliament 
can  override  that  there  shall  be  absolute 
unrestricted  trade  between  all  parts  of 
the  Commonwealth. 

Mr.  Isaacs. — Does  the  leader  of  the 
Convention  propose  to  take  the  sense  of 
the  committee  upon  the  substance  of  the 
words — that  the  words  "  throughout  the 
Commonwealth  "  be  left  out,  and  that  the 
words  "between  the  states"  be  inserted 
— leaving  it  to  the  Drafting  Committee  to 
redraft  the  clause  afterwards  1 

Mr.  BARTON.— Yes;  I  will  take  the 
vote  of  the  committee  upon  that  matter. 

The  amendment  suggested  by  the  Legis- 
lative Assembly  of  Western  Australia,  to 
strike  out  the  words  "throughout  the 
Commonwealth "  and  to  substitute  the 
words  "  between  the  states  "  wras  agreed  to. 

The  CHAIRMAN.— It  is  suggested  to 
add  some  words  to  the  end  of  the  clause. 
There  are  three  suggestions — one  from  the 
Legislative  Assembly  of  New  South  Wales, 
one  from  the  Legislative  Council  and 
Legislative  Assembly  of  South  Australia, 
and  one  from  the  Legislative  Assembly  of 
Western  Australia.  They  are  practically 
identical. 

Mr.  BARTON  (New  South  Wales).— 
There  is  a  suggestion  from  the  Drafting 
Committee  which  I  think  should  come 
first.     Accordingly  I  beg  to  move — 

That  the  following  words  be  added  as  a  new 
paragraph  at  the  end  of  the  clause  : — 

But  goods  imported  intc  any  state  before 
uniform  duties  of  customs  have  been  imposed, 
and  thence  exported  into  another  state  within 
two  years  after  the  imposition  of  such  duties, 
shall  on  arrival  in  the  latter  state  be  liable  to 
the  duty  (if  any)  chargeable  on  the  importation 
of  such  goods  into  the  Commonwealth,  less  the 
duty  (if  any)  which  was  paid  in  respect  of  the 
goods  on  their  importation  into  the  former 
state. 

Sir  GEORGE  TURNER  (Victoria).— I 
notice  that  Mr.  Holder  is  absent.     Now, 
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that  honorable  gentleman  made  a  very- 
valuable  suggestion  this  morning  with 
regard  to  the  wording  of  this  clause. 
"  Goods  imported  into  any  state "  will 
mean  goods  imported  after  the  Common- 
wealth is  formed.  Because  before  the 
Commonwealth  is  formed  we  have  no 
state,  and  our  desire  and  intention — that 
is,  as  far  as  Mr.  Holder  and  myself  are  con- 
cerned— is  that  whether  goods  are  im- 
ported before  or  after  the  formation  of  the 
Commonwealth,  they  should  come  within 
the  operation  of  this  clause.  Therefore, 
it  will  be  necessary,  to  carry  out  Mr. 
Holder's  desire  and  mine,  to  add  certain 
words,  making  the  clause  read  — 

Goods  imported  into  any  state  either  before  or 
after  the  establishment  of  the  Commonwealth. 
I  do  not  know  whether  there  can  be  any 
objection  to  an  amendment  of  that  kind. 
I  believe,  however,  that  the  amendment 
would  carry  out  the  desire  of  the  Finance 
Committee.  I  should  be  very  glad  if  the 
leader  of  the  Convention  could  see  his  way 
to  make  such  an  amendment  as  I  have 
suggested.  With  regard  to  the  proviso  it- 
self, it  provides  also  that  where  goods  are 
imported  and  exported,  if  the  rate  of  duty  is 
higher  in  the  colony  to  which  they  are  ex- 
ported than  in  the  colony  from  which  they 
have  been  sent,  the  extra  duty  shall  be  paid. 
But  there  is  no  provision — and  I  should  like 
to  see  one — for  the  case  where  the  rate  of 
duty  is  higher  in  the  colony  from  which 
the  goods  are  imported.  In  such  a  case 
there  should  be  a  provision  allowing  the 
colony  from  which  the  goods  are  exported 
to  give  drawback.  We  can  understand 
that  if  goods  were  imported  into  New 
South  Wales,  where  they  would  have 
practically  no  duty  at  all  to  pay,  and 
were  then  exported  to  Victoria,  where 
the  uniform  duty  was  in  existence,  they 
should  be  charged  with  that  uniform 
duty,  or  the  difference  between  that  duty 
and  what  was  chargeable  in  New  South 
Wales  ;  but  if  the  goods  were  imported 
into  Victoria,  where  the  duty  may  be 
higher  than  the  uniform  duty,  and  if 
those  goods  were  then  exported  to  another 


colony,  there  should  be  liberty  to  grant 
drawback  if  the  colony  from  which  they 
are  exported  so  desires. 

Mr.  McMILLAN  (New  South  Wales).— 
I  quite  see  the  desire  and  intention  of  the 
Finance  Committee  in  this  proviso,  but  I 
am  absolutely  opposed  to  it  on  practical 
grounds.  Let  us  look  at  the  position  we 
have  to  face.  The  only  obstruction  to 
commerce  between  the  colonies  is  to  be 
the  bookkeeping  system,  and  as  that  does 
not  involve  any  cash  payment  or  respon- 
sibility of  that  kind  it  will,  of  course,  be 
carried  out  with  the  least  possible  friction. 
Border  Duties  are  not  only  vexatious  on 
account  of  the  money  payment  which 
they  involve,  but  from  the  free-trade  point 
of  view,  on  account  of  the  delay  of 
business  which  they  occasion.  Now,  you 
ask  innumerable  Customs  officers,  many  of 
whom  may  not  be  altogether  men  of 
an  experienced  character,  to  adjudicate 
on  complicated  matters,  and  to  determine 
whether  goods  coming  through  are  not 
dutiable  under  certain  conditions  referred 
to  in  this  clause.  I  say,  in  the  first  place, 
as  a  practical  man  of  business,  that  it  will 
be  altogether  inoperative;  and,  in  the 
second  place,  although  it  is  inoperative 
from  the  practical  point  of  view,  there  will 
continue  the  strain  and  stress  and  obstruc- 
tion and  worry,  which  are  things  that  we 
want  to  get  rid  of  under  a  system  of  free 
intercolonial  intercourse.  This  is  more 
a  matter  of  practical  business  prescience, 
if  I  may  use  the  expression,  than  of  any- 
thing else.  I  do  not  want  to  reflect  on 
the  honesty  of  my  fellow  citizens,  but  I 
am  confident  that  many  of  the  most 
honest  of  men  will  not  know  what  goods 
will  come  under  conditions  of  this  kind. 
Although  a  great  deal  of  difficulty  may 
accrue  at  the  start  of  this  new  system, 
and  although  the  revenue  of  certain  of 
the  colonies  may  suffer,  still  we  have  to 
make  the  plunge,  and  we  may  as  well 
do  it  without  causing  the  great  in- 
convenience and  delay  which  a  provision 
of  this  kind  will  necessitate.  If  we  want 
to  have  intercolonial  free- trade  absolutely 
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and  completely  upon  the  imposition  of  the 
uniform  Tariff,  then,  I  say,  for  goodness' 
sake  knock  out  this  proviso,  which  for  two 
years  will  continue  the  irritation,  the  ob- 
struction, and  delay  of  all  kinds  in  regard 
to  goods  coming  over  the  borders. 

Mr.  Deakin. — What  would  you  substi- 
tute? 

Mr.  McMILLAN.— Nothing  at  all. 

Mr.  Peacock. — Good  heavens  ! 

Mr.  Isaacs. — New  South  Wales  would 
be  an  open  gateway  for  all  goods  which 
she  pleased  to  allow  to  come  in  free.  It 
only  wants  this  to  end  the  matter. 

Mr.  McMILLAN.— My  honorable  friend 
(Mr.  Peacock),  for  whose  opinion — and 
other  qualities — I  have  more  regard  than 
for  that  of  any  other  member  in  this  Con- 
vention  

Mr.  Peacock. — Now,  you  are  trying  to 
"get  at"  me. 

Mr.  McMILLAN.  — We  must  recollect 
that  this  is  entirely  a  new  provision  which 
has  been  sprung  upon  us,  after  all  the 
wisdom  which  was  devoted  to  the  elucida- 
tion of  the  problem  in  Adelaide.  I  do  not 
want  honorable  members  to  think  that  I 
misunderstand  the  object  of  the  provision, 
or  the  righteousness  of  the  intention,  but 
I  say,  as  a  practical  man  of  business,  that 
it  will  be  inoperative,  and  will  not  only  be 
inoperative,  but  will  be  obstructing  and 
irritating,  and  will  work  against  that 
principle  of  complete  freedom  of  inter- 
course which  we  look  upon  as  one  of  the 
blessings  of  federation. 

Mr.  Isaacs. — How  can  you  think  of 
suggesting  such  an  injustice  to  Victoria, 
unless  New  South  Wales  is  prepared  to 
put  her  Tariff  up  ! 

Mr.  McMILLAN. — I  have  always  been 
willing  to  allow  that  the  absolute  free- 
trade  policy  of  New  South  Wales — in 
which  I  absolutely  concur  myself — has, 
to  a  certain  extent,  become  a  very  dis- 
cordant element  in  regard  to  bringing 
these  colonies  together.  I  quite  allow  of 
that. 

Mr.  Reid. — Superior  merit  always  is 
perplexing. 

[Mr.  McMillan. 


Mr.  McMILLAN. — I  quite  allow  that  if 
Mr.  Lyne  were  in  the  position  that  Mr. 
Reid  now  occupies,  or  if  he  should  happen 
to  get  in  the  position  between  now 
and 

Mr.  Reid. — The  imposition  of  the  uni- 
form Tariff. 

Mr.  Peacock. — Put  that  in  the  Con- 
stitution. 

Mr.  McMILLAN. — No;  between  now 
and  the  establishment  of  federation,  a 
great  many  of  the  difficulties  which  now 
exist  might  be  cleared  away. 

Mr.  Lyne. — Hear,  hear. 

Mr.  Peacock. — That  is  the  most  hearty 
"Hear,  hear"  that  we  have  had  since  the 
beginning  of  the  Convention. 

Mr.  McMILLAN.— But  although  the 
policy  of  New  South  Wales  has  more  or 
less  become  a  difficulty  in  the  adjustment 
of  our  affairs,  still,  what  I  find  fault  with 
is  that  in  attempting  to  solve  the  diffi- 
culty you  introduce  what,  with  all  respect, 
is,  I  say,  an  absolutely  ridiculous  proposal 
— a  proposal  which  will  not  have  any  effect 
in  practical  working  except  the  effect  of 
keeping  up,  for  two  years,  the  system  of 
border  custom-houses  throughout  these 
colonies,  making  it  necessary  to  insist 
upon  that  system  of  espionage  and  ob- 
struction of  commerce  which,  apart  alto- 
gether from  the  mere  duties  which  are 
imposed,  is  deadly  to  the  absolute  triumph 
of  the  principle  of  freedom  of  trade. 
Therefore,  I  am  anxious  to  see  this  pro- 
vision removed  from  the  Bill.  If  there  is 
a  majority  against  me  upon  the  matter,  I 
shall  bow  to  it,  perfectly  certain  that 
what  I  say  will  be,  in  this  case,  realized, 
because  I  know  that  I  am  speaking  pro- 
phetically. But,  at  the  same  time,  I  do 
think  it  will  be  better  to  eliminate  this 
proposal,  unless  it  be  necessary  in  the 
interests  of  apparent  justice  and  of  our 
friendliness  to  Victoria,  so  as  to  keep  her 
satisfied  with  the  contract  we  are  going  to 
make,  and  so  as  to  prevent  any  feeling  of 
soreness,  or  any  idea  that  we  are  taking 
advantage  of  our  free-trade  policy  to 
impose   an   injustice  upon   her.     If  it  is 


Commonwealth  of  [1G  Feb.,  1898.] 


Australia  Bill. 


1023 


argued  in  that  respect,  and  is  put  almost 
as  a  vital  thing 

Mr.  Isaacs. — You  know  that  it  is  a 
vital  thing ;  you  know  that  it  is  im- 
possible for  us  to  accept  this  Bill  without 
it. 

Mr.  McMILLAN. — If  so,  I  give  way. 
I  was  not  a  member  of  the  Finance  Com- 
mittee, and,  therefore,  I  am  not  imbued 
with  all  the  feelings  which  came  before 
that  body  in  the  discussion  of  this  matter, 
nor  do  I  know  what  strong  views  may 
have  been  taken  by  representatives  of  the 
other  colonies.  Otherwise,  I  might  not 
have  risen  to  question  the  wisdom  of  this 
proposal.  I  am  merely  giving  my  opinion 
as  a  private  member  of  the  Convention  ; 
and  I  do  think  that  this  attempt  to  do 
justice  to  Victoria  will  be  altogether  in- 
operative. 

Mr.  HOLDER  (South  Australia).— It 
may  seem  perplexing  when  I  say  it,  but 
still  I  do  say  that  nothing  will  be  done 
under  this  provision,  whilst  at  the  same 
time  it  will  be  most  effective.  Nothing 
will  be  done  under  it,  because  it  will  be 
exceedingly  difficult  to  put  in.  operation 
the  provisions  of  it;  but,  at  the  same 
time,  it  will  have  the  effect  which  it  is 
intended  to  have,  because  it  will  prevent 
the  occurrence  of  the  evils  it  is  intended 
to  prevent.  Take  the  case  of  Western 
Australia,  where  sugar  is  now  admitted  free 
of  duty.  It  would  be  quite  possible  for  a 
merchant  to  ship  a  quantity  of  Mauritius 
sugar  into  Western  Australia  free  of  duty 
just  before  the  uniform  Tariff  came  into 
operation,  and  for  that  sugar  to  be  subse- 
quently imported  into  the  other  colonies, 
where  duties  on  sugar  were  formerly 
imposed.  That  would  have  the  effect  of 
injuring  the  revenues  of  the  colonies  con- 
cerned ;  in  fact,  their  revenues  might  be 
ruined  if  my  proposal  were  not  inserted. 

Mr.  O'Connor. — And  also  the  revenue 
of  the  Commonwealth. 

Mr.  McMillan. — How  long  do  you 
think  it  is  necessary  for  the  provision  to 
remain  in  force  ? 


Mr.  HOLDER. —Probably  one  year 
would  suffice,  but  I  do  not  think  any 
harm  will  be  done  by  putting  in  two. 
The  chief  effect  of  the  clause  will  be 
that  the  possibility  of  putting  it  into 
operation  will  prevent  merchants  from 
loading  up;  they  will  not  load  up  in 
Sydney  or  anywhere  else  when  any  line 
is  free,  they  will  wait  until  they  see 
what  the  uniform  Tariff  is,  and  they  will 
pay  under  that  as  they  ought  to.  I  have  a 
doubt,  however,  whether  the  clause  gives 
effect  to  the  intention  of  the  Finance 
Committee.  I  understand  that  in  my  tem- 
porary absence,  Sir  George  Turner  men- 
tioned the  point.  The  clause  begins — 
"  But  goods  imported  into  any  state  before 
uniform  duties  are  imposed."  I  think  that 
would  limit  the  importation  to  the  time 
when  any  portion  of  the  Commonwealth 
became  a  state ;  but  goods  might  be  im- 
ported a  few  days  before  the  colony  became 
a  state — that  is,  on  the  establishment  of 
the  Commonwealth.  I  think  the  clear  in- 
tention of  the  Finance  Committee  was  that 
any  goods  imported  into  a  state  before  it 
became  a  state  should  be  dutiable  under 
the  Federal  Tariff  if  those  goods  passed  to 
another  state. 

Mr.  O'Connor. — How  far  back  would 
you  go  1 

Mr.  HOLDER.— Practically  we  would 
not  go  back  at  all ;  the  shadow  of  this 
clause  will  have  the  necessary  effect.  If 
no  limit  be  fixed,  but  if  it  be  left  open, 
and  if  the  word  "  state  "  be  made  larger, 
it  would  prevent  the  abuse  I  have  referred 
to.     I  beg  to  move — 

That  after  the  word  "state"  the  following 
words  be  inserted  "  either  before  or  after  the 
establishment  of  the  Commonwealth." 

Mr.  REID  (New  South  Wales).— The 
fact  that  the  uniform  Tariff  would 
probably  not  come  into  force  for  eighteen 
months  after  the  establishment  of  the 
Commonwealth  will,  I  think,  give  a  suffi- 
cient period  of  time  in  conjunction  with 
the  two  years  during  which  the  protec- 
tion will  exist  afterwards.  I  am 
afraid,    and    in  this    respect    the    leader 
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of  the  Convention  desires  me  to 
say  he  agrees  with  me,  that  any  at- 
tempt to  interfere  with  the  state  of 
things  before  the  Commonwealth  comes 
into  existence  may  be  regarded  as  ob- 
jectionable in  the  Houses  of  Parliament 
through  which  this  Bill  must  eventually 
go.  We  think  it  would  be  much  safer  on 
the  whole  to  be  satisfied  with  the  protec- 
tion which  will  undoubtedly  exist  from 
the  fact  that,  from  the  date  on  which  the 
Commonwealth  is  established,  on  which 
day  the  colonies  will  become  states,  down 
to  the  actual  operation  of  a  uniform  Tariff 
—and  I  think  that  that  period  must  be 
more  than  a  year,  and  probably  eighteen 
months — there  will  be  a  sufficient  protec- 
tion, coupled  with  the  subsequent  period 
of  two  years. 

Mr.  Isaacs. — The  alteration  suggested 
could  not  do  any  harm. 

Mr.  REID. — We  do  not  wish  to  put  in 
anything  that  may  be  taken  out  in  the 
old  country.  I  think  a  year  before  the 
uniform  Tariff  is  established  ought  to  be  a 
sufficient  period.  I  do  not  think  that 
even  the  most  enterprising  speculators 
will  be  likely  to  import  goods  into  any 
part  of  the  Commonwealth  more  than  a 
year  before  a  certain  event,  especially  as 
these  importations  will  be  made  with  the 
other  provisions  staring  them  in  the  face 
in  connexion  with  the  subsequent  two 
years.  That  will,  I  think,  paralyze  the 
little  tricks  of  trade. 

Mr.  Isaacs. — That  would  not  affect  them. 

Mr.  REID. — It  would  not  affect  the 
period  my  honorable  friend  aims  at,  but  I 
think  the  fact  that  we  will  protect  our 
neighbours  from  the  curse  of  cheapness 
for  about  twelve  months,  at  any  rate,  will 
be  sufficient  protection  under  the  circum- 
stances. I  certainly  object  to  the  amend- 
ment and  I  do  not  think  it  is  necessary. 

Mr.  ISAACS  (Victoria).— I  shall  support 
the  amendment.  First  of  all,  it  takes  away 
any  question  that  might  be  raised  as  to 
when  the  goods  are  imported.  Suppose 
the  goods  are  brought  to  the  border 
of  Victoria  from  New  South  Wales,  and 
[Mr.  Reid. 


the  Commonwealth  officers  enter  into 
the  consideration  of  the  question  as 
to  whether  or  not  this  section  applies. 
They  will  be  told  that  these  goods 
were  imported  a  day  before  the  establish- 
ment of  the  Commonwealth,  and  therefore 
this  clause  does  not  apply.  Therefore,  at 
the  very  threshold,  a  very  important 
question  arises,  and  it  may  give  rise  to  all 
sorts  of  controversies,  and  even  litigation. 
The  revenue  of  the  Commonwealth  may 
be  in  doubt  on  this  question,  and  certainly 
the  industries  of  Victoria  would  be  in 
doubt.  As  my  honorable  friend  says,  there 
is  not  the  slightest  danger  of  any  specu- 
lator in  New  South  Wales  trying  to 
import  goods  so  as  to  let  them  arrive, 
say,  a  week  before  the  day  of  the  estab- 
lishment of  the  Commonwealth.  It  can  do 
him  no  harm  whatever. 

Mr.  Reid. — If  you  think  it  is  a  serious 
matter  we  will  certainly  pass  the  whole  of 
it.     All  our  desire  is  to  satisfy  you. 

Mr.  ISAACS. — I  think  the  amendment 
will  carry  out  our  object  if  you  put  in  the 
words  "  or  colony  "  after  the  word  "state." 

Mr.  Reid. — There  is  an  awkwardness 
in  the  amendment,  because  there  can  be 
no  state  before  the  establishment  of  the 
Commonwealth. 

Mr.  ISAACS.— That  is  why  I  suggest 
the  insertion  of  the  words  "or  colony," 
but  I  think  it  can  be  left  to  the  Drafting 
Committee  to  put  it  in  proper  shape, 
and  I  have  much  pleasure  in  supporting 
the  amendment. 

Mr.  GLYNN  (South  Australia).— There 
is  much  force  in  what  has  been  stated  by 
the  honorable  member  (Mr.  McMillan). 
I  do  not  see  any  necessity  for  the  clause, 
which  may  open  the  way  to  several  evils. 
I  would  ask  honorable  members  whether 
the  protection  afforded  to  the  states  at  pre- 
sent would  not  be  sufficient?  Supposing 
that  a  general  election  took  place  in  a  colony 
and  a  policy  of  protection  was  affirmed  ? 
At  present  it  is  considered  by  the  colonies 
that  there  is  sufficient  protection  against 
these  importations  in  the  fact  that  the 
moment  the  Tariff  is  declared  the  duty  is 
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payable  at  the  Tariff  rates.  Where  is  the 
difference  between  the  position  of  a  single 
state  at  present  under  such  circumstances, 
and  the  position  in  which  the  Federal  Par- 
liament will  find  itself  1  We  are  assuming 
that  the  character  of  the  Tariff  will  be  pro- 
tectionist. If  the  protection  to  the  Trea- 
surer afforded  at  present  in  the  case  of  a 
state  is  sufficient,  I  fail  to  see  why  it 
should  not  be  sufficient  in  the  case  of  a 
Federation. 

An  Honorable  Member. — It  is  not  a 
question  of  protection  ;  it  is  a  question  of 
financial  adjustment. 

Mr.  GLYNN. — I  understand  that  one 
object  is  to  save  the  Treasurer,  and  the 
other  object  is  the  adjustment  of  accounts 
between  the  importing  and  the  consuming 
states.  I  maintain  that  the  Treasurer  of 
the  Federation  will  be  protected  quite  as 
much  as  the  Treasurer  of  a  colony  is  at 
present,  when  a  protectionist  Tariff  is 
imposed  after  a  general  election. 

Mr.  Fraser. — Suppose  a  certain  market 
is  flooded  with  free  goods  what  would  you 
do  then  % 

Mr.  GLYNN. — I  would  not  object  to  this 
additional  protection  being  given  if  there 
were  not  other  probable  evils  which  I  will 
point  out.  To  emphasize  the  first  position 
I  take  up,  I  ask,  how  are  you  going  to  trace 
the  goods  1  For  instance,  take  leather.  It 
may  be  imported  in  bulk  and  subsequently 
it  may  be  changed  into  uppers.  On  the 
exportation  of  the  uppers,  how  are  you 
going  to  say  what  quantity  of  those 
uppers  is  taxable  1  Again,  supposing 
uppers  were  imported,  they  might  be 
changed  into  boots,  and  in  eight  months 
might  be  exported  to  another  colony  ;  how 
are  you  going  to  say  whether  or  not  those 
boots  are  liable  to  duty  1  They  might 
be  exported,  not  by  the  manufacturer, 
but  by  other  persons.  Looking  at  this 
clause  in  conjunction  with  the  subsequent 
clause  dealing  with  goods  which  are  re- 
exported, you  may  be  paying  in  some 
cases  too  much  and  in  others  too  little. 
To  show  that  I  am  not  speaking  without 
book,  I  will  refer  honorable  members  to 
[65] 


Table  No.  12  in  the  appendices  to  the 
proceedings  of  the  Adelaide  Convention. 
We  have  figures  there  dealing  with  the 
estimates  of  customs  duties  paid  on  the 
products  of  each  colony  on  importation  to 
other  colonies.  These  figures  are  given 
on  the  assumption  that  the  exports  were 
of  a  certain  quantity  and  value.  My 
argument  is  this  :  If  it  is  difficult  to 
trace  the  quantity  and  value  of  exports  of 
colonial  products  from  state  to  state 
on  the  existing  data,  it  will  be  equally 
difficult  to  trace  the  quantity  and  value 
of  imports  from  abroad  which  become 
exports  to  other  colonies.  What  have 
we  in  the  shape  of  evidence  ?  We 
have  two  departments  in  different 
colonies  giving  a  calculation  as  to  the 
duties  actually  levied.  What  I  am  go- 
ing to  quote  is  an  estimate  as  to  the 
amount  of  customs  duty  paid  on  the  pro- 
ducts of  each  colony  on  importation  into 
other  colonies.  For  1894,  the  estimate  as 
regards  New  South  Wales,  given  by  Mr. 
Coghlan,  is  £113,421 ;  the  estimate  given 
by  the  Victorian  Customs  department  is 
£148,826;  then  for  1895,  Mr.  Coghlan's 
estimate  is  £234,942;  that  of  the  Victorian 
Customs  department  is  £135,550.  Taking 
the  estimate  for  Victoria,  Mr.  Coghlan 
gives  the  figures  for  1894  as  £234,152, 
while  the  Victorian  Customs  department 
gives  the  figures  as  £204,685.  in  189*. 
according  to  Mr.  Coghlan,  the  figures  were 
£198,695;  according  to  the  Victorian  Cus- 
toms department,  £257,913. 

Mr.  Solomon. — That  arises  from  a  want 
of  uniformity  in  keeping  the  accounts. 

Mr.  GLYNN. — That  may  be  the  case, 
but  these  figures  were  submitted  to  the 
Convention  for  our  guidance. 

Mr.  McMillan. — There  is  the  innate 
difficulty  in  the  matter. 

Mr.  GLYNN. — I  quite  agree  that  that 
is  the  case.  I  do  not  see  what  is  the  use 
of  putting  in  a  provision  which  may  lead 
to  these  erroneous  estimates  giving  one 
colony  credit  for  more  than  it  ought  to 
get.  We  may  be  paying  Western  Australia 
a   return   from  the  surplus   which    it   is 
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not  entitled  to  on  the  basis  of  consump- 
tion. Now,  I  refer  honorable  members  to 
No.  15  of  Table  12,  which  shows  the  loss 
of  revenue  by  each  colony  had  Australian 
products  been  admitted  free  of  duty.  We 
find  that  in  1894,  according  to  Mr.  Coghlan, 
the  loss  of  New  South  Wales  would  be 
£407,021,  whereas  the  Victorian  Customs 
department  estimates  that  the  loss  would 
be  £318,985. 

Mr.  Holder. — The  honorable  member 
is  dealing  with  colonial  products  and 
manufactures,  whereas  we  are  proposing 
to  deal  with  foreign  goods. 

Mr.  GLYNN.— I  admit  that,  but  the 
figures  I  am  giving  are  the  only  data 
available  for  the  purpose  of  argument. 
If  there  is  such  a  discrepancy  with  regard 
to  colonial  exports  and  imports,  it  is  pro- 
bable that  there  will  be  exactly  the  same 
discrepancies  with  regard  to  foreign  goods. 

Mr.  Fraser. — No,  it  is  much  easier  to 
deal  with  foreign  goods  than  with  colonial 
products. 

Mr.  GLYNN.— I  doubt  that,  when  it 
comes  to  re-exportation.  We  find  from  this 
table  that  in  1895,  according  to  Mr.  Cogh- 
lan, the  loss  of  New  South  Wales  would  be 
£148,816,  whereas,  according  to  the  Vic- 
torian Customs  department,  it  would  be 
£341,892.  Then  take  Victoria.  We  find 
the  estimate  for  1894  from  one  authority 
given  as  £145,000,  and  from  another  as 
£186,000.  For  1895,  the  figures  are 
£425,000  and  £220,000,  respectively. 
Now,  when  these  mistakes  are  made  on  the 
exports  from  one  colony  to  anotherof  native 
products,  then,  by  parity  of  assumption,  I 
say  there  will  be  very  great  mistakes  made 
with  regard  to  goods  imported  into  one 
colony  on  their  re-exportation  to  the  other 
colonies.  But  I  would  refer  honorable 
members  to  the  figures  given  by  the  Right 
Hon.  Sir  John  Forrest,  a  few  days  ago,  as 
to  the  position  of  Western  Australia,  as 
regards  imports  direct  from  home  and 
through  the  other  colonies.  The  protec- 
tion which  we  are  asking  for  is  protection 
through  the  other  colonies  on  foreign  pro- 
ducts. That  is  what  we  are  asking  to 
[Mr.  Glynn. 


protect  the  revenue  in  regard  to.     Now, 
that  is  a  very    diminishing  quantity,  so 
that,  if  there  is  a  slight  opening  for  evil, 
there    is    the    probability    of    that    evil 
diminishing  gradually.     We  find,  accord- 
ing  to   the    figures    given    by    Sir  John 
Forrest,    that     the    total     imports     into 
Western  Australia,  for  1895,  amounted  to 
about  £3,750,600.  Of  that  sum  the  British 
and  foreign  imports,   through   other  colo- 
nies, amounted  to  £789,000.     But,  if  you 
take  1896,  the  year  afterwards,  the  total 
is    £6,500,000;  while    the    British    and 
foreign   goods,    imported    through    other 
colonies,  instead  of  being  doubled  are  less — 
£722,000.     So  that  J  am  entitled  to  say 
that  you  are  providing  for  a  diminishing 
chance  of  evasion.  I  would  not  say  a  word 
against   this  clause,  if  there  was  not  an 
opening  for  the  corresponding  errors  which 
I  have  pointed  out,  on  the  basis  of  the  Vic- 
torian figures  ;  but  I  say  that  the  clause  is 
not  necessary — that  the  state  protection 
already  afforded,  if  applied  to  the  Federal 
Parliament,  will   be  quite  good   enough ; 
and,  if  you  pass  this  and  the  subsequent 
clause  (91),  you  will  be  paying  one  state 
far  more  than  it  is  entitled  to  on  its  con- 
sumption, and  in  other  cases  you  will  be 
paying  far  less.     If  these  errors  are  open, 
I  ask  where  is  the  necessity  for  this  clause, 
considering    that    the   protection   is   not 
required,  and  that  it  may  lead  to  all  sorts 
of  harassing  interference  at  the  border1? 

Sir  PHILIP  FYSH  (Tasmania).— I  am 
under  the  disadvantage  of  not  having 
heard  Mr.  McMillan  on  this  subject,  as  I 
was  busy  in  connexion  with  another  mat- 
ter which  drew  my  attention.  I  presume, 
however,  it  will  not  be  considered  assump- 
tion on  the  part  of  some  honorable  mem- 
bers of  this  Convention  who  have  been 
associated  with  the  import  trade  for  a 
great  number  of  years  if  they  claim  to 
speak  with  some  experience  on  this 
subject.  I  hope  that  I  shall  not  be  at 
issue  with  Mr.  McMillan,  as  his  experience 
and  my  own  must  be  somewhat  similar ; 
but  I  am  prepared  to  dismiss  entirely  all 
figures  which  have  been  placed  before  us 
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that  profess  to  give  us  some  idea  of  the 
interchange  of  goods  between  the  various 
colonies.  I  do  not  think  that  is  at  all 
necessary  in  connexion  with  this  subject, 
because  this  is  a  subject  which  deals 
entirely  with  the  transfer  from  one  colony 
to  another  of  what  we  may,  for  conveni- 
ence, call  foreign  products,  not  inter- 
colonial products  or  intercolonial  manu- 
factures. This  clause  deals  with  the 
imports  from  abroad  into  Australia  in  a 
given  year — the  year  prior  to  the  uniform 
Tariff — goods  which,  during  the  first  two 
years  of  the  existence  of  the  uniform  Tariff, 
shall  pass  from  the  state  where  they  were 
first  imported  into  another  state  where 
they  are  to  be  entered  for  home  consump- 
tion. Now,  1  will  guarantee  to  produce 
at  the  Customs  -  office  of  every  one 
of  these  states  men  who  will  be 
able,  very  promptly,  to  certify  whether 
the  goods  be  of  foreign  export  or 
not.  I  do  not  think  that  there  is  any  one 
of  the  permanent  officers  in  connexion 
with  the  Customs  who  would  not  be  able 
to  say  whether  goods  passing  from  one 
state  to  another  were  of  foreign  importa- 
tion or  not. 

Mr.  McMillan. — Broken  bulk  % 
Sir  PHILIP  FYSH.— Yes.  There  can 
be  no  difficulty  whatever  where  the  goods 
are  in  the  original  packages,  or  even  if, 
as  is  mostly  the  case  in  intercolonial 
transactions,  the  packages  are  composed 
of  a  great  number  of  articles,  some  of 
which  are  foreign  goods,  and  some  of 
which  are  of  colonial  manufacture.  The 
drawback  regulations  of  Victoria  deal 
amply  with  such  cases,  and  the  drawback 
officers  are  satisfied  that  they  get  an  ap- 
proximate statement  of  facts.  Even  though 
some  of  the  exporters  may  gain  an  advan- 
tage in  connexion  with  drawbacks,  the 
Customs  officers  are  satisfied  that  approxi- 
mately the  amount  of  exports  in  connexion 
with  goods  which  have  been  imported,  and 
have  paid  duty,  is  known.  Now,  it  be- 
comes absolutely  necessary  to  the  smaller 
states — South  Australia,  Western  Aus- 
tralia,   and    Tasmania — that    the    goods 


imported  into  Victoria  and  New  South 
Wales — into  New  South  Wales,  where  they 
will  have  paid  no  duty,  and  into  Victoria, 
where  many  of  them  may  have  only  paid 
a  5  or  10  per  cent,  duty — it  becomes  ab- 
solutely necessary  for  the  three  other 
colonies,  which  are  largely  supplied  from 
Victoria  and  New  South  Wales,  that,  if 
they  are  to  secure  the  advantages  of  their 
home  consumption,  an  account  shall,  at 
any  rate  for  a  period,  be  kept  of  what 
goods  come  across  their  borders  that  have 
been  imported  into  other  states. 

Mr.  McMillan. — I  will  guarantee  that 
75  per  cent,  of  the  whole  thing  would  be 
evaded. 

Sir  PHILIP  FYSH.— The  honorable 
member  who  gives  expression  to  that 
opinion  has  no  doubt  a  very  large  ex- 
perience. 

Mr.  Reid. — Not  of  that  sort  of  thing, 
surely. 

Sir  PHILIP  FYSH.— I  mean  that  he 
has  had  a  large  experience  with  respect  to 
the  importation  of  goods.  If  I  have  had 
40  years'  experience,  he  has  had,  at  any 
rate,  twenty  years'  experience. 

Mr.  McMillan. — The  mistake  you  are 
making  is  in  thinking  that  everybody  will 
be  as  honest  as  you  are  yourself. 

Sir  PHILIP  FYSH.— It  is  not  a  ques- 
tion of  honesty  or  dishonesty. 

Mr.  McMillan. — Oh,  yes. 

Sir  PHILIP  FYSH.— I  say,  as  an  ex- 
pert, that  it  is  not  a  question  of  honesty  or 
dishonesty,  or  if  it  be  necessary  to  admit 
that  some  one  may  try  to  evade  the  law, 
I  am  going  to  point  out,  presently,  that 
there  is  no  object  in  trying  to  evade  it. 
But  I  say  that  even  in  Tasmania,  small 
though  it  be,  we  have  at  Hobart  and 
Launceston  men  who  would  immediately 
detect  any  fraud  of  that  kind ;  men  who 
have  been  associated  with  the  trade  for 
years,  and  who,  I  will  guarantee,  would, 
with  respect  to  £1,000  worth  of  goods 
thrown  before  them,  immediately  brush 
aside  those  which  were  foreign,  and  leave 
those  which  were  intercolonial.  They 
would  do  this  almost  with  their  eyes  shut. 
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Mr.  Henry. — Do  you  mean  mixed 
goods  ? 

Sir  PHILIP  FYSH.— That  is  another 
case — where  the  goods  are  partly  foreign 
and  partly  local  manufacture.  Say,  for 
instance,  that  Victoria  may  import  a  lot 
of  flannels,  and  that  they  are  manufac- 
tured here  into  men's  clothing.  Our 
drawback  regulations,  if  the  duty  was 
paid  on  the  flannels,  would  separate  the 
flannel  from  the  manufactured  articles, 
but  any  one  of  our  experts  would 
readily  pick  out  the  article  which 
was  of  foreign  manufacture,  and  the 
article  which  was  of  local  manufacture. 
But  there  is  no  cause  to  suppose  that 
there  would  be  fraud,  because  fraud  only 
arises  where  there  is  a  monetary  motive, 
and  if  the  exporter  from  New  South  Wales 
or  Victoria  has  no  advantage,  by  reason  of 
an  improper  entry,  as  he  would  not  have, 
what  object  could  he  have  in  attempting 
fraud,  or  in  making  a  false  entry  ? 

Mr.  Henry. — He  might  have  the  advan- 
tage of  selling  his  goods,  when  he  would 
not  otherwise  be  able  to  do  so. 

Mr.  Lyne. — If  he  got  the  material 
without  paying  duty. 

Sir  PHILIP  FYSH.— That  does  not 
enter  into  the  question.  The  question 
we  are  dealing  with  is  the  export,  say, 
from  New  South  Wales,  of  a  bale  of 
calico,  which  has  paid  duty,  to  Tasmania. 

Mr.  Reid. — Have  you  a  duty  on  calico 
in  Tasmania  ? 

Sir  PHILIP  FYSH.— We  have;  and  I 
shall  presume  that  a  similar  duty  would 
be  in  the  uniform  Tariff.  Now,  is  there 
likely  to  be  any  fraud  by  an  exporter  from 
New  South  Wales  of  that  particular  bale 
of  calico  %  He  has  no  advantage  in  making 
a  false  entry,  and  the  whole  thing  rests 
upon  that.  So  far  as  the  three  smaller 
states  are  concerned,  it  is  absolutely  neces- 
sary, for  the  protection  of  their  revenue, 
that  some  such  proposal  as  this  shall  be 
inserted.  At  the  present  moment  I  shall 
assume  that  Tasmania  secures,  certainly, 
25  per  cent,  of  ad  valorem  goods  through 
the  instrumentality  of  stocks  lying  in  New 
[Sir  Philip  Fysh. 


South  Wales  or  Victoria.  If,  therefore, 
for  the  two  years  after  the  uniform  Tariff, 
Tasmania  has  to  consume  the  stocks 
from  those  two  colonies,  where  will 
our  revenue  account  be ;  and  what 
will  be  the  use  of  our  keeping  inter- 
state accounts?  No  use  at  all.  We  shall 
be  consuming  articles  on  which  no  duty 
had  been  paid  in  New  South  Wales,  or 
articles  on  which  10  per  cent,  had  been 
paid  in  Victoria.  The  clause,  therefore, 
is  not  only  necessary  for  the  protection 
of  the  smaller  states  in  their  revenue 
accounts,  but  it  is  also  absolutely  neces- 
sary, I  think,  that  we  should  add  some 
further  words  to  it.  To  goods  which 
have  been  imported  into  New  South 
Wales,  and  have  paid  no  duty,  there 
need  be  no  reference  in  the  clause  at  all, 
and,  therefore,  the  first  "  (if  any),"  I 
would  suggest,  may  be  omitted,  because 
if  there  has  been  no  duty  paid  there 
need  be  no  trouble.  The  goods  will  pay 
in  Tasmania  the  full  Commonwealth  or 
uniform  Tariff,  and,  Tasmania  having  col- 
lected the  full  uniform  Tariff  thereon,  will 
get  the  benefit.  But,  so  far  as  Victoria  is 
concerned,  where  it  says  that  the  duty 
shall  be  collected  "(if  any)"  on  the  differ- 
ence between  the  Victorian  Tariff  and  the 
Commonwealth  Tariff,  which  may  be  10 
per  cent.,  Tasmania  will  only  get  credit 
for  the  10  per  cent,  which  she  collects. 
While  in  Victoria  the  duty  will  have  been 
received  to  the  amount  of  10  per  cent,  on 
a  particular  article,  and  Tasmania  will  be 
the  consumer  of  articles  which,  under  the 
Commonwealth  Tariff,  are  liable  to  20  per 
cent.,  Tasmania's  revenue  will  only  get 
credit  for  10  per  cent.  Under  those  cir- 
cumstances, I  think  it  will  be  necessary 
that  some  few  words  should  be  added 
to  the  clause  as  we  proceed.  In 
the  meantime,  however,  I  would  urge 
the  absolute  necessity,  for  the  pro- 
tection of  the  smaller  states,  of  some 
such  provision  as  this,  because  without  it, 
while  the  Commonwealth  Tariff  or  revenue 
will  be  fairly  made  up,  the  smaller  states 
will  be  considerably  jeopardized  in  their 
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revenue  by  reason  of  the  fact  that  the 
duties  are  collected  in  other  states,  while 
the  goods  are  consumed  in  the  smaller 
states. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at  five 
minutes  past  two  o'clock  p.m.] 

Mr.  O'CONNOR  (New  South  Wales).— 
We  must  all  recognise  that  the  settlement 
of  the  financial  question  which  has  been 
arrived  at  by  the  Finance  Committee,  and 
which  is  now  before  us,  has  been  arrived 
at  only  after  the  most  careful  and  anxious 
consideration  of  the  question,  extending 
over  the  seven  years  following  the  sittings 
of  the  Convention  of  1891.  During  this 
time  every  possible  effort  has  been  made 
to  solve  the  problem,  but  the  difficulty  has 
always  been  to  deal  fairly  with  the  vary- 
ing interests  of  the  states.  Now  that  an 
arrangement  has  been  made,  it  seems  to 
me  essential  that  it  should  be  accepted 
practically  in  its  entirety.  Criticisms  may 
be  urged  against  portions  of  the  scheme. 
It  may  be,  for  instance,  that  the  comment 
of  the  honorable  member  (Mr.  McMillan) 
as  to  the  futility  in  some  respects  of  the 
provision  which  we  are  now  discussing  has 
a  good  deal  of  foundation.  We  must,  how- 
ever, view  these  financial  proposals  as  the 
result  of  a  compromise  between  the  vary- 
ing interests  of  all  the  colonies  concerned. 
This  compromise  has  obtained  the  approval 
of  the  Treasurers  of  the  various  colonies. 

Mr.  Isaacs. — Do  not  say  that.  We 
know  that  the  right  honorable  member 
(Sir  George  Turner)  did  not  approve  of 
everything  here. 

Mr.  O'CONNOR.— Perhaps  he  did  not 
approve  of  everything,  but  he  stated  very 
properly  and  frankly  that  he  recognised 
that  he  could  not  have  his  own  way  in 
everything,  and  that  if  the  compromise 
which  had  been  arrived  at  was  accepted  by 
the  Convention  he  would  accept  it.  I  think 
that  that  is  the  attitude  of  all  the  Trea- 
surers. Whenever  a  compromise  takes  place 
no  man  gets  exactly  what  he  wants,  but  if 
the  representatives  of  the  colonies  think 


this  the  fairest  arrangement  that  can  be 
made,  no  doubt  the  Treasurers  will  agree 
to  it.     I  think  that  the  clause  should  be 
supported  as  part  of   a  general   scheme 
which  the  colonies,  other  than  New  South 
Wales,  consider  of  some  importance,  and 
because    some    provision    is    necessary  in 
order  that  the  revenue  of  the  Common- 
wealth shall  not  suffer  by  making  use  of 
the  Tariff  of  any  particular  colony.    There- 
fore,   without    going    into    any    detailed 
criticism  as  to  whether  it  will  or  will  not 
work,  or  as  to  the  extent  to  which  it  may 
be  difficult  to  find  out  where  goods  have 
been  consumed,  I  am  prepared  to  accept 
the  clause   practically   as  it  stands.     At 
first  sight,  no  doubt  the  amendment  of 
the  honorable  member  (Mr.  Holder)  ap- 
pears  contrary    to   one's    ideas   of    what 
legislation  should  be.     There  is  no  doubt 
that    it   is    retrospective.      The    Consti- 
tution,   which    is    to    take    effect    upon 
the  establishment  of  the  Commonwealth, 
will    by  it   be  made    to  apply   to   goods 
which    have     been    imported     into     the 
colonies  before  the  establishment  of  the 
Commonwealth.     Nevertheless,     I    think 
the  objection  rather  apparent  than  real. 
In  the  first  place,   I   doubt  whether  the 
amendment  will  affect  very  many  cases,  or 
any  large  quantity  of  goods  ;  but,  even  if 
it  does,  I  cannot  see  that  very  much  in- 
justice will  result  from  it,  because  it  will 
apply  only  to  goods  which  commence  to 
move    after   the   imposition    of    uniform 
duties.      If    the    clause   is   really   to   be 
effective   for   the  purpose  intended,   this 
provision    must,    I    think,    be    inserted. 
Therefore,    I    am    willing    to    take    the 
amendment  as  part  of  the  general  scheme 
which  has  been  arrived  at  by  way  of  com- 
promise, and  which  my  honorable  friends 
opposite  are  anxious  to   embody  in   the 
Constitution. 

Mr.  HOLDER  (South  Australia).—  I  am 
willing  to  agree  to  the  insertion  of  the 
words  "or  colony."  It  is  the  principle 
with  which  I  am  concerned.  The  phrasing 
of  the  clause  might,  I  think,  be  left  to  the 
Drafting  Committee. 
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The  amendment  was  withdrawn. 
Mr.    HOLDER    (South     Australia).— I 
beg  to  move — 

That  the  proposed  new  paragraph  he  amended 
by  the  insertion,  before  the  word  "  state  "  (line 
1 ),  of  the  words  ' '  colony,  province,  or. " 

The  amendment  was  agreed  to. 

Mr.  ISAACS  (Victoria).— I  understand 
that  the  Hon.  Mr.  Holder  is  going  to 
move  the  insertion  of  the  other  words. 

Mr.  HOLDER  (South  Australia).— I 
think  the  other  words  are  unnecessary, 
but  I  leave  the  whole  matter  to  the  Draft- 
ing Committee.  We  have  affirmed  the 
principle,  and  they  will  be  responsible  for 
the  form. 

Mr.  Isaacs. — I  am  not  sure  the  other 
words  are  unnecessary,  and  I  hope  that 
the  Drafting  Committee  will  consider  the 
point. 

Sir  PHILIP  FYSH  (Tasmania).— The 
clause  speaks  of  the  duty  chargeable  "(if 
any)"  on  goods  imported  into  the  Common- 
wealth. 1  do  not  think  the  words  "(if 
any)  "  are  necessary.  If  goods  imported 
into  New  South  Wales  do  not  pay  any 
duty,  and  they  are  exported  to  Tasmania 
they  will  then  pay  the  full  duty.  The 
words  "  (if  any)  "  are  used  a  second  time, 
and  correctly  used. 

Mr.  O'Connor. — I  think  the  words 
referred  to  are  necessary,  but  the  honor- 
able member's  suggestion  will  be  con- 
sidered. 

Sir  PHILIP  FYSH.— Then  I  desire  to 
call  attention  to  certain  words  which  are 
not  in  this  clause,  but  which  do  appear  in 
new  clause  K.  Thatclause  provides  that  the 
duties  of  excise  paid  on  goods  manufactured 
in  a  state,  and  thence  exported  to  another 
state  for  consumption  therein,  shall  be 
taken  to  have  been  collected  in  the  state 
in  which  such  goods  have  been  consumed. 
These  words  are  an  instruction  to  the 
Federal  Executive  to  secure  to  the  state 
in  which  the  goods  are  consumed  a  credit 
for  the  duty  upon  those  goods.  There  is 
no  such  instruction  in  the  clause  we  now 
have  before  us.     I  bee-,  therefore,  to  move 


the  addition  to  the  new  paragraph  of  the 
following  words : — 

And  the  full  amount  of  duty  chargeable  on 
the  importation  of  such  goods  under  the  Com- 
monwealth Tariff  shall  be  taken  to  have  been 
collected  in  the  state  to  which  such  goods 
have  been  so  exported. 

The  state  might  otherwise  receive  only 
5  or  10  per  cent,  duty,  whereas  the  duty 
imposed  by  the  Commonwealth  might  be 
20  per  cent. 

Mr.  Reid. — I  do  not  think  these  words 
are  at  all  necessary.  The  new  paragraph 
was  very  well  considered  by  the  Finance 
Committee. 

Sir  PHILIP  FYSH.— That  point  was 
not. 

Mr.  Reid. — The  words  in  the  clause 
cover  that  point. 

Sir  PHILIP  FYSH.— I  should  like  the 
right  honorable  member  to  point  out  in 
what  way  it  is  covered.  What  I  desire 
is  that  the  state  shall  get  the  full  benefit 
of  the  full  Commonwealth  Tariff. 

Mr.  Isaacs. — This  clause  is  not  in- 
tended to  deal  with  that  matter. 

Sir  PHILIP  FYSH.— In  my  opinion 
it  should  deal  with  it. 

Mr.  O'Connor. — Is  not  it  provided  for 
in  clause  91  ? 

Sir  PHILIP  FYSH.— No;  that  is  the 
expenditure  clause.  It  is  provided  for  in 
the  clause  it  is  proposed  to  substitute  for 
clause  92. 

Mr.  HOLDER  (South  Australia).— I  do 
not  think  it  would  be  wise  to  add  the 
words  suggested  to  this  clause,  as  it  refei 
to  a  different  question,  but  the  honorable 
member  has  called  attention  to  a  matter 
that  has  been  overlooked.  The  honorable 
member  could  best  achieve  his  purpose  by 
moving  the  insertion  in  clause  90  of  words 
similar  to  those  contained  in  sub-section 
(1)  of  clause  92.  The  same  principh 
which  applies  after  the  uniform  Tarii 
comes  into  operation  would  then  apply 
the  two  years  before  the  uniform  Tariff. 

Sir  GEORGE  TURNER  (Victorian- 
could  not  agree  to  that.   Until  the  uniform 
Tariff  comes  into  operation,  we  are  to  go 
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on  as  we  are.  After  that,  we  are  to  have 
a  new  system. 

Sir  PHILIP  FYSH  (Tasmania). —I 
have  no  special  preference  as  to  where 
this  provision  is  made,  but  I  think  it 
necessary  that  it  should  be  made.  I 
will  withdraw  the  amendment  for  the 
present,  with  a  view  of  submitting  it 
again  in  the  manner  suggested  by  Mr. 
Holder. 

Mr.  SYMON  (South  Australia).— The 
honorable  member  ought  to  consider 
whether  the  provision  he  suggests  will 
have  any  application  at  all  to  the  period 
of  two  years.     It  ought  not  to  have. 

The  amendment  was  withdrawn. 

Sir  GEORGE  TURNER  (Victoria).— 
I  drew  the  attention  of  the  leader  of  the 
Convention  this  morning  to  the  necessity 
of  making  some  provision  with  regard  to 
allowing  a  colony  to  provide  for  draw- 
backs where  the  duty  paid  in  the  colony 
is  higher  than  the  duty  chargeable  under 
the  uniform  Tariff.  I  am  quite  satisfied 
that  the  Federal  Parliament  has  the  power 
inherently  in  framing  a  Customs  Tariff, 
and  that  might  be  sufficient.  I  should  be 
glad  if  the  Drafting  Committee  would  take 
the  matter  into  consideration.  If  they 
cannot  meet  the  difficulty,  I  will,  at  a 
later  stage,  move  the  insertion  of  certain 
words. 

Mr.  Reid. — Does  the  right  honorable 
member  mean  that  the  Commonwealth, 
out  of  its  own  funds,  is  to  repay  this 
money  1 

Sir  GEORGE  TURNER.  — No;  the 
state,  out  of  its  own  funds. 

Mr.  Reid.  —  That  is  well  worthy  of 
consideration. 

Mr.  LYNE  (New  South  Wales).— There 
is  no  doubt — and  the  remarks  that  have 
been  made  confirm  one  in  that  impres- 
sion— that  the  whole  of  this  trouble  has 
arisen  in  consequence  of  the  present  Tariff 
in  New  South  Wales.  It  is  to  get  over 
the  difficulty  that  that  Tariff  creates  at  the 
present  time — and  it  is  creating  a  great 
deal  of  difficulty — that  this  proposal  is 
made. 


Mr.  Solomon. — Not  entirely. 

Mr.  LYNE.— Yes.  If  New  South  Wales 
had  a  reasonable  protectionist  Tariff  no 
such  provision  would  be  introduced. 

Mr.  Symon. — You  cannot  have  a  rea- 
sonable protectionist  Tariff. 

Mr.  LYNE. — The  honorable  member's 
free-trade  proclivities  are  so  strong  that 
no  protectionist  Tariff  could  in  his  esti- 
mation be  reasonable.  But  I  ask  the 
committee  whether  this  proposal  would  be 
introduced  if  it  were  not  for  the  Tariff  of 
New  South  Wales  ?  I  think  it  would  not, 
and  I  say  that  it  is  a  proposal  that  is  most 
vicious  in  its  character. 

Mr.  Symon. — Is  it  a  menace  to  the 
integrity  of  New  South  Wales  1 

Mr.  LYNE. — It  is,  and  in  this  sense : 
That  if  it  is  carried,  and  it  seems  probable 
from  the  expressions  of  opinion  that  it 
will  be  carried,  it  will  operate  altogether 
against  the  honest  traders.  The  honest 
traders  will  do  all  they  can  to  keep  a 
record  of  the  goods  re-exported  from 
other  colonies,  but  those  who  wish,  and 
there  will  be  plenty  of  them,  to  evade  the 
provision  will  not  keep  any  record.  When 
the  Right  Hon.  the  Premier  of  New 
South  Wales  was  explaining  these  pro- 
visions he  said  it  would  be  very  easy 
indeed  to  induce  the  merchants  to  keep  a 
record  of  all  the  goods  exported  from  one 
state  to  another,  so  that  they  might 
be  traced  right  down  to  their  distribu- 
tion. That  is  an  absolute  absurdity,  and 
almost  an  impossibility.  Take  the  case 
of  broken  packages.  In  those  cases  it 
will  be  almost  impossible  to  ascertain 
what  duty  has  been  or  should  be  paid.  In 
New  South  Wales  and  other  states  im. 
ported  goods  may  be  used  for  the  purposes 
of  manufacture.  The  manufactured  arti- 
cles will  be  exported  to  other  states,  and 
how  will  it  be  possible  to  divide  the  pro- 
duct exported  in  the  way  that  will  be 
necessary  for  the  purposes  of  the  record  ? 
That  is  impossible,  and  it  will  tell  alto- 
gether against  honest  trade  between  the 
two  states. 
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Mr.  Solomon. — That  would  not  affect 
New  South  Wales,  where  there  are  very 
few  factories. 

Mr.  LYNE.— It  would  affect  New 
South  Wales  to  some  extent,  at  any  rate. 
The  factories  of  New  South  Wales  are 
not  as  numerous  as  I  think  they  should 
be,  and  as  they  would  be  if  we  had  a 
different  state  of  things.  Still,  there 
are  a  few  factories  there.  There  is,  for 
instance,  a  tweed  factory.  It  is  not 
of  a  very  extensive  character,  but  the 
goods  exported  from  it  will  contain  pro- 
ducts that  have  been  imported  during 
the  two  years  prior  to  the  uniform 
Tariff.  There  are  one  or  two  other 
factories  to  which  the  same  state- 
ment will  apply,  and  I  say  that  this 
provision  will  hamper  trade  to  an  alarm- 
ing extent.  It  will  be  almost  as  bad 
as  having  customs  duties  on  the  border. 
If  a  record  is  to  be  kept,  and  entries  have 
also  to  be  kept,  it  certainly  will  derogate 
very  much  against  the  freedom  of  trade, 
about  which  so  much  has  been  said  in 
this  Convention.  I  am  very  sorry  indeed 
that  such  a  proposal  as  this  has  been 
brought  under  discussion  in  the  Conven- 
tion. I  understand  it  has  been  mainly 
at  the  instance  of  the  Victorian  represen- 
tatives, who  are  afraid  of  some  interfer- 
ence, some  undue  competition,  with  the 
manufactures  of  their  colony.  Well,  I 
recognise  that  there  is  a  difficulty,  for  the 
reason  I  previously  gave,  but  that  diffi- 
culty could  be  easily  overcome  as  regards 
the  past  and  present,  if  I  might  have  my 
way. 

Mr.  Reid. — But  not  in  the  future. 

Mr.  LYNE. —Yes,  in  the  future,  too. 
However,  I  do  not  wish  to  enter  into  that 
question  at  present.  We  are  told  that 
the  Customs  officers  of  Hobart,  Launceston, 
and  Strahan  could  easily  tell  what  goods 
should  be  allowed  to  enter  Tasmania  free 
of  duty,  and  what  goods  should  be  charged 
duty. 

Sir  Edward  Braddon. — I  said  that  they 
could  easily  tell  which   were  English  or 
foreign  goods. 
[Mr.  Lyne. 


Mr.  LYNE.— Well,  that  is  practically  the 
same  thing.  But  how  could  the  honorable 
member  tell  the  difference  in  goods  cross- 
ing an  imaginary  line  between  two  colonies? 
Why,  take  even  the  River  Murray,  which  is 
a  part  of  the  boundary  between  Victoria 
and  New  South  Wales.  It  may  be  all  very 
well  to  tell  the  difference  between  goods 
passing  through  Albury,  Echuca,  and 
other  places  where  there  are  Customs 
officers,  but  hitherto  there  has  been  a  very 
great  deal  of  difficulty  on  the  part  of  the 
Customs  officers  to  check  the  goods  that 
have  crossed  the  border.  In  those  c 
it  is  entirely  different  from  the  case  where 
the  goods  are  sea-borne  and  enter  a  sea- 
port, so  that  the  argument  of  my  honor- 
able friend  does  not  apply. 

Sir  Philip  Fysh. — Victoria  has  had  to 
protect  herself  against  New  South  Wales 
and  the  other  colonies. 

Mr.  LYNE. — I  know,  and  there  has 
been,  and  still  is,  a  great  difficulty  in 
doing  that.  A  staff  of  Customs  officers 
has  had  to  be  kept  up  from  one  end  of 
the  Murray  to  the  other,  and  if  this  pro- 
posal is  carried  through,  that  staff  will 
have  to  be  kept  in  existence,  so  that  the 
states  might  just  as  well  keep  on  their 
Customs  Tariffs.  Even  if  you  have  Customs 
officers  at  Echuca,  and  other  of  the  larger 
crossing  places,  there  will  be  nothing 
to  prevent  these  goods  being  taken  over 
the  Murray  at  other  parts.  Therefore,  it 
will  entail  a  very  considerable  expense  to 
the  Federal  Customs  department  to  keep 
up  the  existing  Customs  staffs  along  the 
various  borders  of  the  colonies. 

Sir  George  Turner. — You  have  to  keep 
up  those  staffs  for  the  purpose  of  keeping 
the  accounts. 

Mr.  LYNE. — Well,  I  very  much  regret 
that  we  are  adopting  this  practice  of  book- 
keeping, and  I  have  been  opposed  to  it  all 
through.  Some  honorable  members  seem 
to  have  gone  almost  a  little  off  their  heads 
on  the  question  of  bookkeeping.  They 
appear  to  rush  at  a  set  of  books  as  if  they 
were  something  to  glorify.  But  I  say  that 
we   wTant   to   get   rid    of   the    system    of 
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bookkeeping,  to  which  I  am  altogether 
opposed,  and  the  Premier  of  Victoria  was 
also  at  one  time  opposed  to  it,  and  very 
strongly  opposed  to  it. 

Sir  George  Turner. — So  I  am  still. 
Mr.  Solomon. — What  alternative  do  you 
propose  for  the  proper  distribution  of  the 
surplus  1 

Mr.  LYNE. — That  question  does  not 
arise  under  this  clause,  and  I  have  referred 
to  it  previously.  There  is  a  very  simple 
method  that  can  be  adopted  instead  of 
maintaining  this  clumsy  and  cumbrous 
system  of  bookkeeping  for  several  years. 
I  rose  more  particularly  to  enter  my 
protest  against  this  proposal,  which  will 
hamper  trade  to  a  large  extent  for  the 
next  few  years,  if  we  enter  into  this 
Federation,  instead  of  relieving  us  of  all 
the  trouble  that  we  have  at  the  present 
time.  It  is  the  desire  of  all  the  colonies 
to  place  freedom  of  trade  in  the  forefront, 
and  to  get  rid  of  Border  Duties. 

Mr.  Solomon. — That  is  it ;  not  so  much 
to  get  rid  of  the  bookkeeping  as  to  get  rid 
of  the  Border  Duties. 

Mr.  LYNE.— The  object  is  to  get  rid  of 
restrictions  of  every  kind  on  our  borders. 
That  is  one  of  the  main  objects  of  the 
federation  movement,  and  if  an  arrange- 
ment was  made  to-day  between  the  various 
states  to  have  intercolonial  free-trade  there 
would  be  very  little  crying  out  for  federa- 
tion of  any  kind.  It  proves,  therefore, 
that  that  is  the  main  and  staple  thing  that 
is  inducing  the  people  of  the  colonies  to 
ask  for  federation  at  the  present  moment. 
They  desire  to  have  intercolonial  free- 
trade,  to  have  intercolonial  commerce  free 
in  every  way,  and  if  you  carry  through 
this  proposal,  you  will  hamper  that  free- 
dom of  trade  and  commerce  very  much  for 
the  next  four  or  five  years. 

Mr.  Howe. — What  is  four  or  five  years 
in  the  history  of  a  nation  ? 

Mr.  LYNE. — I  do  not  know  that  four  or 
five  years  is  very  much  in  the  history  of 
a  nation,  after  that  nation  is  formed,  but 
if  we  can  reduce  these  restrictions  on 
trade  and  commerce  between  the  colonies 


without  injury  to  the  various  states,  it  is 
our  duty  to  do  so.     I  say  that  we  can  do 
it  equitably.     All  the  trouble  of  this  mat- 
ter   is    in    consequence   of    the    present 
Tariff  of  New  South  Wales. 
Mr.  Howe. — No  doubt. 
Mr.  LYNE.— If  that  Tariff  was  altered, 
we  would  have  no  necessity  for  any  pro 
vision   in    regard    to   restrictions   of   this 
kind,   and,   even  for  the  sake  of   federa- 
tion, I  hope  it  will  be   only  a  very  short 
time  before  we  adopt  some  system  which 
will  remove  this  obstacle  out  of  our  way 
altogether. 

Sir  GEORGE  TURNER  (Victoria).— I 
quite  agree  with  my  honorable  friend  (Mr. 
Lyne)  that  if  New  South  Wales  would 
put  on  a  reasonable  protective  Tariff,  we 
would  not  require  this  clause,  and  if  the 
honorable  member  could  give  me  an 
undertaking  that  before  these  uniform 
duties  of  customs  come  into  operation  they 
will  follow  out  what  appears  to  me  would 
be  a  proper  practice  in  the  colony  which  he 
represents,  I,  for  one,  wTould  feel  inclined 
to  support  him  in  striking  out  this  clause. 
An  Honorable  Member. — Perhaps  Mr. 
Reid  and  Mr.  Lyne  will  put  their  heads 
together  for  that  purpose. 

Sir  GEORGE  TURNER. —I  am  afraid 
that  if  the  two  honorable  members  consult 
together,  we  shall  not  get  anything.  If 
it  could  be  left  to  Mr.  Lyne,  I  have  no 
doubt  he  would  meet  our  wishes,  and  put 
on  such  a  protective  Tariff  as  would  render 
this  clause  unnecessary,  but  for  fear  that 
Mr.  Lyne  will  not  have  an  opportunity  of 
carrying  out  that  good  work  we  must  pro- 
vide in  this  Constitution  for  some  reason- 
able protection.  If  we  have  not  a  clause 
of  this  kind  w7e  all  know  what  will 
happen.  As  has  been  pointed  out,  the 
merchants  in  Sydney  and  other  places 
will  simply  stock  Sydney  full  of  goods, 
under  the  present  Tariff  of  New  South 
Wales,  and  immediately  we  have  inter- 
colonial free-trade  those  goods  will  come 
into  the  other  colonies  without  paying  any 
duty  on  the  borders.  Those  colonies  will, 
by  that  means,  lose  an  immense  amount 
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of  revenue  which  they  ought  to  collect, 
and  which  will  be  taken  into  considera- 
tion in  calculating  the  surplus  they  have 
a  right  to  expect,  and  many  of  the  manu- 
facturers of  Victoria  will  be  seriously 
injured.  I  think  that  this  provision  does 
not  go  far  enough,  even  as  far  as  New  South 
Wales  itself  is  concerned.  Some  step 
ought  to  be  taken  to  prevent  this  ille- 
gitimate trading  and  profit-making  at  the 
expense  of  the  Commonwealth. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  really  cannot  understand  how 
this  debate  has  occupied  so  long  a  time. 
It  seems  to  me  that  the  provisions  in  the 
recommendations  of  the  Finance  Com- 
mittee must  appeal  to  every  one  as  being 
just  and  fair.  I  can  speak  disinterestedly, 
as  coming  from  a  colony  where  there  is  a 
considerable  free  list  —  a  colony  which 
might,  if  this  clause  were  not  in  the  Bill, 
be  made  the  repository  of  a  very  large 
quantity  of  goods  which  would  come  into 
Western  Australia  free  of  duty,  and  after- 
wards be  sent  to  the  other  colonies  within 
the  Commonwealth. 

Mr.  Symon. — This  clause  is  directed  to 
support  equality  of  trade,  rather  than 
the  mere  freedom  of  trade. 

Sir  JOHN  FORREST,  — I  think  I 
thoroughly  understand  the  meaning  of 
the  clause.  It  means  that  goods  can  be 
imported  free  into  the  free-trade  colony  of 
New  South  Wales  or  into  Western  Aus- 
tralia, where  there  is  a  large  free  list,  and 
on  the  introduction  of  the  uniform  Tariff, 
which  every  one  seems  to  think  will  be  a 
protective  Tariff 

Mr.  Reid. — No  fear,  it  will  be  a  revenue 
Tariff. 

Sir  JOHN  FORREST.— Well,  we  will 
say  a  revenue  Tariff — I  do  not  care  what 
you  call  it — then  those  goods  could  be 
sent  to  the  other  colonies  without  pay- 
ing the  duties  that  would  have  been  im- 
posed prior  to  the  introduction  of  the  uni- 
form Tariff.  Take  the  case  of  Western 
Australia.  Merchants  would  be  able  to 
import  tea  and  sugar  there  in  large  quan- 
tities, and  would  afterwards  be  able 
[Sit  George  Turner. 


to  supply  all  the  colonies  with  tea  and 
sugar  without  paying  the  duty  which 
other  persons  in  those  colonies,  importing 
direct  from  the  tea  and  sugar  producing 
countries,  would  have  to  pay.  Take  also 
machinery,  and  many  other  articles.  This 
thing  applies  in  only  a  small  degree  in 
Western  Australia,  it  is  true,  but  in  a 
very  much  larger  degree  in  New  South 
Wales.  Now,  I  ask  is  it  a  fair  and 
reasonable  thing  ?  Are  we  going  to  frame 
this  Constitution  in  such  a  way  that  it 
will  play  into  the  hands  of  rich  capitalists, 
who  will  get  all  the  advantage  of  the 
profits  thus  made  %  It  seems  to  me  to  be 
absurd  to  do  so,  and,  although  I  can  see 
in  it  an  advantage  to  Western  Australia, 
I  cannot  make  myself  believe  that  it  is 
right  or  fair.  Therefore,  I  think  that  a 
clause  of  this  sort  is  absolutely  necessary. 
At  the  same  time,  I  do  not  see  that  we 
need  to  take  so  long  to  discuss  it.  It 
appears  to  me  to  be  perfectly  fair  and 
reasonable  that  a  clause  of  this  sort  should 
be  in  the  Bill.  I  believe  that  every  member 
of  the  Finance  Committee  agreed  that  this 
is  a  reasonable  provision,  and  why  should 
we  spend  a  whole  day  in  discussing  it? 

Mr.  Lyne. — Sir  George  Turner  said  just 
now  that  you  were  opposed  to  it. 

Sir  George  Turner. — Opposed  to  this 
clause  ? 

Sir  JOHN  FORREST.— I  have  never 
heard  him  say  so.  I  hope  we  will  either 
pass  this  clause  on  the  voices  forthwith  or 
go  to  a  division  on  it. 

Mr.  HENRY  (Tasmania).— I  hope  no 
one  will  charge  me  with  coming  into  the 
category  of  those  who  waste  time  in  this 
Convention.  I  do  not  think  that  any  one 
can  justly  do  so,  but  1  have  a  specific 
purpose  in  rising  now  in  reference  to  this 
clause.  I  am  very  much  of  the  view  of 
Mr.  McMillan  as  to  the  unworkable 
character  of  this  provision,  and  as  to  its 
inutility  generally,  but  I  am  not  in  accord 
with  the  statement  of  Mr.  O'Connor  that 
this  provision  is  in  the  nature  of  a 
compromise.  I  regard  it  rather  as 
an      expedient      to     meet     a     practical 
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difficulty,    and    it    is     because    we    are 
aware  that  the  Finance  Committee  recog- 
nise there  is  this  difficulty  about  having 
free  goods  dumped  down  in  Western  Aus- 
tralia   and     New    South    Wales,    which 
would  cause  a  loss  of  revenue  to  various 
other  states,  that  the  bookkeeping  system 
is  proposed.     I    take   it   that   a   loss    of 
revenue  will  inevitably  result  to  the  states 
which  have  free  Tariffs.    There  is  no  doubt 
that  the  merchants  of  Western  Australia 
and  New  South  Wales,  if  there  is  no  alter- 
ation in  the  Tariffs  of  those  colonies  in  the 
meantime,   will  unquestionably  lay   in   a 
stock  of  free  goods,  and  the  result  will  be 
a  loss  of  revenue  to  those  colonies,  as  well 
as   to  colonies  into  wThich  those  goods  are 
afterwards  imported.     The  object  of  the 
Finance  Committee  was  to  minimize  that 
difficulty  as  much  as  possible,  and  prevent 
injury  to  the  revenue  of  the  various  states. 
I  am  not  going  to  waste  time   by  going- 
over  arguments  that  have  already   been 
used,   for  I  have  studiously  avoided    the 
repetition  of  arguments,  but  I  think  that 
this  proposed  clause  should  not  be  opera- 
tive for  more  than  one  year.     I  believe 
that  no  merchant  will  import  heavily  into 
either  Western  Australia  or  New   South 
Wales  with  the  prospect  or  on  the  calcula- 
tion of  holding  those  goods  for  a  period 
of  more  than  twelve  months. 
Mr.  Howe. — Make  it  two  years. 
Mr.  HENRY.— It  is  two  years  in  the 
clause   now,   but  I  think   that  one   year 
would  be  ample  to  meet  the  circumstances 
sufficiently.      It   would  do  away   with  a 
year's  period  of  irritation,  annoyance,  and 
difficulty    in    keeping    records    of    goods 
passing  between  the  colonies — that  is,   in 
ascertaining  the   duties    payable    to    the 
respective    colonies    under     this    clause. 
Therefore,  my  object  is  to  test  the  feeling 
of  the  committee  as  to  whether  this  provi- 
sion should  continue  in  force  for  a  longer 
period  than  one  year.     I  beg  to  move — 

That  the  word  "  two  "  be  struck  out,  with  a 
view  of  substituting  the  word  "  one." 

Sir  George  Turner. — One  year  is  not 
long  enough. 


Mr.  McMILLAN  (New  South  Wales).— 
I  think  there  is  a  very  great  deal  to  be 
said  in  favour  of  the  amendment  of  Mr. 
Henry,  on  the  most  practical  grounds.  lean 
scarcely  conceive  of  any  trade  operations 
of  the  kind  going  beyond  twelve  months. 

Sir  George  Turner. — Then  where  is 
your  objection  to  the  two  years  provision? 

Mr.  McMILLAN. — I  object  to  it  because, 
as  the  right  honorable  gentleman  will  see, 
it  will  involve  keeping  up  the  system  of 
border  espionage  for  another  year,  and  pre- 
vent free  communication  between  the  two 
colonies.  I  fail  to  see  any  cause  why  the 
object  of  Victoria  would  not  be  gained  if 
the  restriction  in  question  were  only  kept 
in  existence  for  one  year. 

Mr.  Walker. — What  about  jewellery  ? 

Mr.  McMILLAN. — That  can  be  smug- 
gled in  under  any  circumstances,  but  with 
ordinary  goods  the  whole  operation  can  be 
got  over  in  twelve  months. 

Question — That  the  word  "two"  pro- 
posed to  be  struck  out  stand  part  of  the 
clause — put. 

The  committee  divided- 
Ayes       ...  ...  ,..     32 

Noes       ...  ...  ...       9 

Majority  against  the  amendment    23 

Ayes. 

Abbott,  Sir  J.  P.  Isaacs,  I.  A. 

Barton,  E.  Kingston,  C.  C. 

Berry,  Sir  G.  Leake,  G. 

Braddon,  Sir  E.  N.  C.  Lee  Steere,  Sir  J.  G. 

Briggs,  H.  Moore,  W. 

Brown,  N.  J.  O'Connor,  R.  E. 

Carruthers,  J.  H.  Peacock,  A.  J. 

Cockburn,  Dr.  J.  A.  Quick,  Dr.  J. 

Deakin,  A.  Reid,  G.  H. 

Downer,  Sir  J.  W.  Solomon,  V.  L. 

Forrest,  Sir  J.  Symon,  J.  H. 

Fysh,  Sir  P.  0.  Turner,  Sir  G. 

Gordon,  J.  H.  Venn,  H.  W. 

Hackett,  J.  W.  Zeal,  Sir  W.  A. 
Higgins,  II.  B. 

Holder,  F.  W.  Teller. 

Howe,  J.  H.  Walker,  J.  T. 

Noes. 

Clarke,  M.  J.  Lyne,  W.  J. 

Dobson,  H.  McMillan,  W. 

Glynn,  P.  M.  Wise,  B.  R. 
Grant,  C.  H.  Teller. 

Lewis,  N.  E.  Henry,  J. 
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Question  so  resolved  in  the  affirma- 
tive. 

Sir  PHILIP  FYSH  (Tasmania).— Before 
the  clause  is  finally  passed,  I  desire  to  call 
the  attention  of  the  Drafting  Committee  to 
a  necessary  alteration  in  its  construction. 
The  alteration  I  think  is  a  necessary  one, 
and  one  which  I  believe  the  Convention 
would  desire  to  make.  It  is  very  certain 
that  under  the  clause  as  it  now  stands, 
the  duties  on  goods  imported  into  Vic- 
toria, with  her  30  to  40  per  cent,  ad 
valorem  duties,  will,  under  the  uniform 
Tariff,  if  that  be  only  20  per  cent,  ad 
valorem,  cause  the  state  in  which  the 
goods  are  consumed  to  lose  the  benefit  of 
the  new  Tariff. 

Sir  George  Turner. — I  have  asked  the 
Drafting  Committee  to  provide  for  an 
allowance  to  be  made  for  drawback. 

Mr.  Wise. — Will  the  state  pay  back  the 
revenue  it  has  received  ? 

Mr.  Deakin. — It  is  this  individual  state 
which  will  give  drawback,  not  the  Common- 
wealth State. 

Sir  PHILIP  FYSH.— If  that  provision 
be  made,  then  the  colony  consuming  the 
goods  will  get  the  benefit  of  the  full  Com- 
monwealth Tariff. 

Sir  George  Turner.— That  is  only  fair. 

Sir  PHILIP  FYSH.— I  draw  attention 
to  the  matter,  because  I  think  it  is  de- 
sirable that  the  Convention  should  have 
its  attention  drawn  to  the  necessity  of 
some  verbal  amendment  being  made  in  the 
clause. 

The  paragraph  was  agreed  to. 

The  CHAIRMAN.— The  next  amend- 
ment is  one  suggested  by  the  three  colo 
niesof  Western  Australia,  South  Australia, 
and  Tasmania,  with  reference  to  alcoholic 
liquors.  I  shall  put  only  the  amendment 
suggested  by  Western  Australia,  as  it 
seems  that  there  is  very  little  difference 
between  the  three  suggestions  by  the 
three  colonies  I  have  named. 

Amendment  suggested  by  the  Legisla- 
tive Assembly  of  Western  Australia — 

At  the  end  of  clause  add —Nothing  in  this 
Constitution  shall  be  construed  to  prevent  any 


state  from  regulating  the  importation  of  opium 
or  alcohol  under  conditions  which  are  applic- 
able, as  nearly  as  possible,  to  the  laws  relating 
to  opium  and  alcohol  within  the  state. 

Mr.  O'CONNOR  (New  South  Wales).— 
This  matter  is,  I  think,  already  provided 
for  in  sub-section  (1)  of  clause  52. 

Mr.  DEAKIN  (Victoria).— I  take  this 
opportunity  of  asking  once  more  whether 
the  provision  referred  to  by  Mr.  O'Connor 
is  in  its  proper  place  1  It  seems  to  me 
that  while  the  provision  should  certainly 
remain  in  the  Bill,  it  would  be  better  ex- 
pressed if  placed  apart  from  sub-section 
(1)  of  clause  52,  to  which  it  is  intended 
in  no  sense  to  refer. 

Mr.  O'Connor. — It  should  be  placed  in 
the  clause  affecting  the  powers  of  the 
states. 

Mr.  DEAKIN.— That  is  a  matter  for 
separate  consideration. 

The  amendment  was  negatived. 

The  clause,  as  amended,  was  agreed  to. 

Clause  90. — Until  uniform  duties  of  customs 
have  been  imposed,  there  shall  be  shown,  in  the 
books  of  the  Treasury  of  the  Commonwealth, 
in  respect  of  each  state — 

I.  The   revenues  collected  from  duties  of 
customs  and  excise,   and   from   the 
performance  of  the  services  and  the 
exercise   of   the  powers  transferred 
from  the  state  to  the  Commonwealth 
by  this  Constitution : 
n.  The  expenditure  of  the  Commonwealth 
in  the  collection  of  duties  of  customs 
and  excise,  and  in  the  performance 
of  the  services  and  the  exercise  of 
the  powers  transferred  from  the  state 
to  the  Commonwealth  by  this  Con- 
stitution : 
ill.   The  monthly  balance  (if  any)  in  favour 
of  the  state. 
From  the  balance  so  found  in  favour  of  each 
state  there  shall    be   deducted   its   share  of  the 
expenditure  of  the  Commonwealth  in  the  exer- 
cise of  the  original  powers  given  to  it  by  this 
Constitution,   and  this   share   shall  be  in   the 
numerical  proportion  of  the  people  of  the  state 
to  those  of  the  Commonwealth,  as  shown  by  the 
latest  statistics   of  the  Commonwealth.     After 
such  deduction  the  surplus  shown  to  be  due  to 
the  state  shall  be  paid  to  the   state  month  by 
month. 

Mr.  REID  (New  South  Wales).— I  pro- 
pose to  suggest  the  insertion    of   a  new 
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clause  by  leaving  in  at  the  commencement 
the  words  "  Until  uniform  duties  of  cus- 
toms have  been  imposed,"  and  then  insert- 
ing the  proposals  of  the  Finance  Com- 
mittee, which,  I  may  mention,  have  been 
verbally  altered  from  the  text  which 
honorable  members  hold  in  their  hands. 
The  words  as  I  read  them,  however,  are 
what  the  Finance  Committee  desire  to 
have  inserted.     I  beg  to  move — 

That  all  the  words  after  the  word  "imposed  " 
(line  2)  he  struck  out,  with  a  view  of  inserting 
the  following  words : — 

I.  The  Commonwealth  shall  credit  each  state 
with  the  revenues  collected  from  duties  of 
customs  and  of  excise,  and  in  the  performance 
of  the  services  and  the  exercise  of  the  powers 
transferred  from  the  state  to  the  Commonwealth 
under  this  Constitution. 

ii.  The  Commonwealth  shall  debit  each  state 
with— 

(a)  the  expenditure  of  the  Commonwealth 
in  the  collection  of  duties  of  cus- 
toms and  of  excise,  and  in  the  per- 
formance of  the  services  and  the 
exercise  of  the  powers  transferred 
from  the  state   to  the  Common- 
wealth under  this  Constitution. 
(6)  the  proportion  of  the  state,  according 
to  the  number  of  its  people,  in  the 
expenditure  of  the  Commonwealth 
incurred  by  reason  of  the  original 
powers  given  to  it  by  this  Consti- 
tution. 
But  any  expenditure  of  the   Commonwealth, 
originated  by  the  requirements  of  the  Common- 
wealth, in  respect  of  services  or  powers  trans- 
ferred, and  not  incurred  solely  for  the  mainten- 
ance or  continuance  in  any  state  of  the  services 
as  existing  at  the  time  of  the  transfer,  shall  be 
taken  to  be  incurred  by  reason  of  the  original 
powers  given  to  the  Commonwealth  by  this 
Constitution. 

in.  The  Commonwealth  shall  pay  to  each 
state,  month  by  month,  the  balance  (if  any)  in 
favour  of  the  state. 

The  CHAIRMAN.— Before  the  discus- 
sion goes  any  further  I  desire  to  point  out 
that  there  are  two  amendments  suggested 
in  this  clause.  One  is  suggested  by  the 
Legislative  Assembly  of  South  Australia, 
and  another  by  the  Parliament  of  Western 
Australia.  But  I  do  not  propose  to  put 
them,    because    they   have   already   been 


practically  disposed  of.    The  question  be- 
fore the  Chair  now  is — 

That  all  the  words  after  the  word  "  imposed  " 
(line  2)  be  struck  out. 

Sir  GEORGE  TURNER  (Victoria).— 
The  report  of  the  Finance  Committee  sug- 
gests that  the  Commonwealth  shall  "  cre- 
dit each  state  with  the  revenue  collected 
therein  from  duties  of  customs  and  of  ex- 
cise." The  committee  are  dealing  now 
with  the  period  before  uniform  duties  are 
imposed,  and,  as  I  understood  Mr.  Reid,  the 
amendment  is  simply  that  the  Common- 
wealth shall  credit  the  state  with  the  reve- 
nues collected  from  duties  of  customs  and 
excise.  We  were  careful  to  put  in  the  word 
"  therein,"  to  make  it  perfectly  clear  that 
each  state  is  to  be  credited  with  the  duties 
collected  in  that  state,  and  I  shall  be  glad  to 
know  why  that  word  has  been  left  out? 

Mr.  O'CONNOR  (New  South  Wales).— 
Because  it  is  really  unnecessary  there  ;  it 
is  merely  a  question  of  drafting.  The 
clause  as  it  is  cannot  possibly  mean  any- 
thing else  than  that  the  duties  collected 
in  a  state  are  the  duties  to  be  credited  to 
that  state.  There  is  no  objection  to  put 
in  the  word  "  therein." 

Mr.  Reid. — May  it  be  taken  with  con- 
currence that  the  word  "  therein  "  is  in  the 
proposed  amendment  1 

The  CHAIRMAN.— Yes. 

Mr.  GLYNN  (South  Australia).— As 
this  is  one  of  the  fundamental  changes 
made  by  the  Finance  Committee,  I  should 
like  to  make  a  suggestion  on  points  open 
to  consideration.  Sub-section  (2b)  provides 
for  a  per  capita  sharing  of  the  expenditure; 
that  will  be  very  beneficial  to  Western 
Australia.  We  have  in  the  subsequent 
clause  made  provision  that,  as  a  per  capita 
distribution  of  the  surplus  would  be 
unfair  to  Western  Australia,  a  special 
provision  should  be  made  to  meet  that 
case.  But  here  we  find,  when  it  comes 
to  a  question  of  expenditure,  Western 
Australia  is  not  to  receive  consideration 
from  the  paying  point  of  view.  Look 
at  the  position  with  regard  to  other 
colonies.    We  find  that  Tasmania — with  a 
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revenue  about  one-fourth  that  of  Western 
Australia,  but  with  a  population  practi- 
cally the  same — will  have  to  pay  the 
same  share  of  this  new  expenditure  as 
Western  Australia.  That  seems  to  me  to  be 
unfair.  If  exceptional  provision  is  made 
for  the  payment  of  the  surplus,  on  the 
ground  that  a  per  capita  distribution  would 
be  unfair,  I  cannot  see  why  a  special  pro- 
vision ought  not  to  be  made  for  expendi- 
ture. 

Mr.  Reid. — If  the  Western  Australians 
do  not  ask  for  it,  surely  you  do  not. 

Mr.  GLYNN.— It  affects  the  whole; 
there  is  Tasmania,  for  instance. 

Mr.  Reid. — They  do  not  ask  for  it. 

Mr.  GLYNN.— I  would  not  raise  the 
objection  if  I  were  not  prepared  to  offer  a 
solution.  I  mentioned  before  that  the 
difficulty  of  distributing  the  surplus  could 
be  got  over  by  averaging  the  proportion  of 
females  and  children  to  males  in  all  the 
colonies.  I  cannot  see  any  objection  to 
that. 

Mr.  McMillan. — It  would  be  expensive. 

Mr.  GLYNN. — There  may  be  some 
humour  in  that,  but  I  do  not  see  it. 

Mr.  Reid. — It  is  not  meant -for  humour. 

Mr.  GLYNN. — The  statistics  show  the 
proportion  of  males  to  females  and  children. 
You  wrould  then  take  the  average  propor- 
tion for  the  whole  Commonwealth,  and 
you  could  strike  an  average  on  that  for 
each  state.  All  you  have  to  do  is  to  allot 
the  surplus  according  to  the  average  pro- 
portion of  males  to  females  and  children. 

Mr.  McMillan. — Would  it  not  be  better 
to  equalize  matters  by  the  importation  of 
females  ? 

Mr.  GLYNN.— I  see  there  is  a  little 
humour  oozing  out  after  all  in  a  matter 
that  lends  itself  to  it,  but  I  shall 
refrain  from  taking  notice  of  it,  notwith- 
standing my  nationality.  If  that  would 
be  a  fair  basis  for  distributing  a  surplus, 
it  would  also  be  fair  in  the  allotment  of 
the  expenditure.  The  difficulty  in  Western 
Australia  is  that  the  families  are  not  in 
Western  Australia,  but  in  Victoria,  and 
in  other  colonies,  whilst  the  breadwinners 
[Mr.  Glynn. 


are  in  Western  Australia.  If  what  I  pro- 
pose be  carrried  out,  there  would  be  an 
additional  benefit,  because  Western  Aus- 
tralia would  get  a  larger  portion  of  the 
surplus  in  respect  of  people  now  living  in 
the  other  colonies. 

Sir  John  Forrest.  —  How  could  you 
arrive  at  the  number  of  breadwinners 
who  are  in  Western  Australia  % 

Mr.  GLYNN. — It  could  be  ascertained 
easily  from  the  statistics  or  the  census. 
An  average  could  be  arrived  at  for  the 
whole  of  the  five  colonies,  and  on  that 
average  the  allotment  could  be  made. 
Honorable  members  may  not  see  the 
point  of  what  I  am  urging,  but  it  ought 
to  be  very  carefully  considered.  All  that 
you  have  to  do  is  to  allow  the  same  pro- 
portion of  females  and  children  to  males 
in  Western  Australia  as  actually  exists  in 
the  other  colonies.  If  you  do  that,  the 
allotment  of  the  surplus  per  capita  cannot 
possibly  injure  Western  Australia. 

Mr.  Solomon. — If  that  were  the  only 
cause  of  discrepancy  it  would  be  all  right, 
but  that  is  not  the  case. 

Mr.  GLYNN.— That  is  the  chief  obstacle 
to  a  per  capita  distribution  of  the  surplus 

Mr.  Solomon. — Not  at  all ;  there  is  the 
question  of  wages,  which  are  100  per  cent, 
higher  than  in  the  other  colonies,  and 
therefore  the  spending  power  is  greater. 

Mr.  GLYNN.— That  affects  production. 

Mr.  Solomon. — It  affects  the  revenue. 

Mr.  GLYNN. — Decidedly  ;  but  it  does 
not  matter  what  the  revenue  is,  it  has  to 
be  paid  whether  the  population  is  160,000 
or  260,000,  and  is  not  revenue  on  a  per 
capita  basis.  I  am  dealing  with  the  allot- 
ment of  the  surplus  and  its  distribution 
on  a  per  capita  principle.  Although  the 
breadwinners  reside  in  Western  Australia, 
many  of  their  families  do  not,  and  the 
discrepancy  could  be  got  over  in  the  way 
I  mention. 

Sir  George  Turner. — That  would  get 
rid  of  the  bookkeeping  difficulty. 

Mr.  GLYNN.— No,  it  would  not  get 
rid  of  the  difficulty  raised  by  New  South 
Wales. 
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Mr.    Wise. — It    would    get    rid   of   the 
housekeeping  difficulty. 

Mr.    GLYNN.— Undoubtedly.      I  offer 
this  suggestion  as  a  solution  of  one  of  the 
difficulties   which   face   us.      It   would  be 
premature  for  me  to  offer  any  opinion  on 
the  housekeeping  difficulties.      It   would 
undoubtedly  get  over  the   difficulty  pre- 
sented by  paragraph    (b)    of    sub-section 
(2)    of    clause    90.       We    are    adopting 
a     population     basis,     which     does     not 
represent    what    ought    to    be    the    con- 
tribution of  Western  Australia  to  the  ex- 
penditure on  account  of  the  original  powers 
vested  in  the  Federal   Parliament.     I  can 
see  no  objection  to  the  application  of  the 
principle  I  have  pointed  out.     On  another 
point  I  would  like  to  call  attention  to  the 
fact  that,  by  not  federalizing  to  the  fullest 
extent  (as  regards  defence,  as  suggested  by 
Dr.  Quick)  on  all  the  lines  taken  over,  as 
wrell  as  Customs  and  Excise,  you  are  de- 
stroying for  some  years — certainly  for  two 
years,  and  probably  for  seven  years — the 
benefit  of  an  amalgamation  of  those  lines. 
Under  these  circumstances  it  will  be  impos- 
sible to  reduce  salaries  and  promote  econ- 
omy in  the  departments,  because  you  have 
to  keep  each  department  as  it  stands  when 
taken  over  by  the  Federal  Parliament,  or  the 
states  may  object.     The  bookkeeping  is  to 
be  kept  up,  so  that  you  really  postpone  for 
seven  years  the  benefit  of  amalgamation  of 
these  lines.     Why  not  do  what  was  done  in 
Germany,  which  would  permit  of  an  amal- 
gamation at  once?     The  German  system 
federalized    the   Post    and    Telegraph   de- 
partments from  the  start  with   regard  to 
revenue  and  expenditure,  but  they  made 
a  provision  for  the  allotment   of  any  sur- 
plus on  the  federal  working  of  those  depart- 
ments in  proportion  to  the  profits  made 
in  each    state    between   1861   and    1865. 
They  took  the  surplus  of  each  state  from 
1861  to  1865,  and   they  determined  upon 
an  average  in  what  proportion  the  various 
states  should   share  for  a  period  of  eight 
years  in  the  surplus  realized  by  the  federal 
working  of  the  Posts  and  Telegraph  de- 
partment.    That  would  be  perfectly  fair, 


and  it  did  not,  as  this  bookkeeping  does, 
postpone  the  operation  of  the  federaliza- 
tion for  seven  years.  Under  the  system  we 
are  about  to  adopt  we  cannot,  perhaps,  in- 
terfere with  any  officer  in  order  to  promote 
economy  ;  we  cannot  have  a  uniform  rate 
for  postage  and  telegrams  as  long  as  the 
bookkeeping  is  kept  up.  The  German 
system  would  be  the  best  one  to  adopt.  I 
think  we  ought  to  add  at  the  end  of  the 
clause  the  following  proviso  : — 

Provided  that  nothing  in  this  section  shall 
be  construed  to  prevent  the  Commonwealth 
from  adopting  uniform  or  other  charges  in 
respect  of  the  services  or  powers  transferred  to 
the  Commonwealth,  or  diminishing  the  cost  of 
maintenance  or  continuance  of  any  department. 

If  that  is  put  in,  the  greater  part  of  the 
objection  I  have  urged  to  the  amalgama- 
tion of  these  departments  on  account  of 
the  bookkeeping  will  fall  to  the  ground. 

Mr.  REID  (New  South  Wales).— I  can 
assure  the  honorable  member  (Mr  Glynn) 
that  all  these  matters  were  taken  into 
consideration,  and  at  one  time  we  saw  a 
prospect  of  reconciling  the  statistics  of 
the  colonies  in  the  way  he  mentions  ; 
but  some  honorable  members  showed  so 
many  practical  difficulties  in  the  way  of 
following  the  movements  of  population, 
which  would  be  necessary  in  order  to 
equalize  the  product,  that  we  found  we  had 
to  fall  back  on  this  system.  I  am  sorry 
that  we  could  not  find  it  possible  to  adopt 
the  suggestion  of  the  honorable  member. 

The  amendment  that  the  words  after 
"  imposed"  be  struck  out  was  agreed  to, 
and  the  words  proposed  by  Mr.  Reid  were 
inserted. 

The  clause,  as  amended,  was  agreed  to. 

Clause  91. — During  the  first  three  years  after 
the  establishment  of  the  Commonwealth,  not- 
withstanding anything  contained  in  the  last 
section,  the  total  yearly  expenditure  of  the 
Commonwealth,  in  the  exercise  of  the  original 
powers  given  to  it  by  this  Constitution,  shall 
not  exceed  the  sum  of  £300,000  ;  and  the  total 
yearly  expenditure  of  the  Commonwealth  in  the 
performance  of  the  services  and  the  exercise  of 
the  powers  transferred  from  the  states  to  the 
Commonwealth  by  this  Constitution  shal1  not 
exceed  the  sum  of  £1,250,000. 
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Mr.  REID  (New  South  Wales).— I  pro- 
pose the  omission  of  this  clause.  The 
next  clause  in  the  draft  before  honorable 
members  will  fit  in  with  the  following 
clause  (92)  in  the  Bill. 

Mr.  LYNE  (New  South  Wales).—  I 
should  like  to  have  some  explanation. 

Mr.  Wise. — It  is  all  right. 

Mr.  LYNE.— It  is  all  wrong. 

Mr.  Reid. — I  am  with  you  there. 

Mr.  LYNE. — Then  why  do  you  not 
stick  to  it? 

Mr.  Reid. — I  was  overborne. 

Mr.  LYNE. — I  can  see  that  it  is  use- 
less to  oppose  anything  the  Finance  Com- 
mittee has  agreed  to,  because  in  that 
caucus  they  have  agreed  to  everything, 
and  members  of  the  Convention  seem  to 
follow  them  like  sheep.  In  reference  to 
this  matter,  I  think  it  is  to  be  regretted 
that  the  limit  of  expenditure  is  to 
be  struck  out.  It  is  one  thing  which 
will  conduce  very  much  to  opposi- 
tion to  the  Bill  in  the  various  states, 
because  there  is  a  strong  and  growing 
feeling  that  this  Federation  will  be  very 
extravagant  indeed.  If  the  limit  of  ex- 
penditure had  been  allowed  to  remain, 
that  feeling  could  have  been  overcome  by 
those  advocating  the  Bill.  In  the  interests 
of  the  acceptance  of  the  Bill  in  the  various 
states,  this  proposal  by  the  Finance  Com- 
mittee will  have  a  very  bad  effect  indeed. 
I  do  not  want  to  delay  the  committee  in 
reference  to  this  matter,  but  I  wish  simply 
to  protest  against  the  action  which  has 
been  taken. 

Sir  John  Forrest. — Oh  ! 

Mr.  LYNE. — The  right  honorable  mem- 
ber (Sir  John  Forrest),  if  any  one  says 
a  word  he  does  not  agree  with,  wants  to 
get  on  and  rush  things  through,  but  we 
cannot  do  things  quite  so  rapidly  as  they 
do  in  Western  Australia.  Perhaps  Wes- 
tern Australia  does  not  care  much  how 
this  Bill  is  dealt  with,  as  she  may  not 
intend  to  take  advantage  of  it ;  but  I  am 
speaking  for  a  colony  which  does  desire  to 
take  advantage  of  it,  if  possible ;  and  I 
am  quite  certain  that  the  excision  of  this 


limitation  will  have  a  very  bad  effect  in 
the  minds  of  the  public  of  New  South 
Wales. 

Mr.  WISE  (New  South  Wales).— I  do 
not  think  that  the  public  of  New  South 
Wales  are  nearly  so  foolish  as  the  hon- 
orable member  (Mr.  Lyne)  would  make 
them  out  to  be.  No  one  believes  that 
the  first  Federal  Ministry  is  likely  to 
be  unduly  extravagant  ;  but,  if 
they  were,  no  one  believes  that 
they  would  be  restrained  by  a  clause  of 
this  sort  in  the  Constitution,  because 
there  are  a  hundred  ways  in  which,  if  they 
thought  it  necessary  to  spend  money,  they 
could  spend  it  without  contravening  a 
clause  of  this  kind.  The  public  know  that 
if  they  constitute  a  Federal  Ministry,  they 
must  trust  it  with  the  full  control  of  every 
executive  act.  A  clause  of  this  kind 
would  only  mislead  those  who  wished  to  be 
misled,  while  it  could  not  mislead  any 
man  of  intelligence  in  any  part  of  the 
community. 

Mr.  LYNE  (New  South  Wales).— After 
the  remarks  of  the  honorable  member 
(Mr.  Wise),  I  think  it  is  necessary  for  me 
to  say  a  word  or  two.  I  think  I  know  the 
feeling  and  temper  of  the  people  of  New 
South  Wales  on  this  matter  a  little  better 
than  the  honorable  gentleman  does,  and  I 
say,  unhesitatingly,  that  every  word  he 
has  stated  is  contrary  to  the  true  state  of 
feeling  in  New  South  Wales. 

Mr.  Dobson. — No. 

Mr.  LYNE. — The  honorable  member 
(Mr.  Dobson)  knows  nothing  about  it,  nor, 
I  think,  about  the  feeling  in  Tasmania 
either. 

Mr.  Howe. — He  is  a  renegade. 

Mr.  LYNE. — I  do  not  say  anything 
about  him  being  a  renegade,  but  I  know 
that  he  is  a  very  strong  conservative,  at 
any  rate.  However,  I  do  not  wish  to  say 
anything  about  Tasmania.  I  was  refer- 
ring to  the  statement  of  Mr.  Wise  that 
no  person  with  a  grain  of  sense  could  be 
misled  by  this  clause  if  it  was  kept  in  the 
Bill. 
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Mr.  Wise. — If  a  war  were  to  break  out, 
and  it  was  necessary  to  expend  money, 
would  any  Ministry  be  confined  by  this 
clause  ? 

Mr.  LYNE. — The  clause  does  not  refer 
to  the  spending  of  money  for  defence  at 
all.  That  is  an  entirely  different  matter, 
as  the  honorable  member  knows.  The 
clause  was  inserted  at  Adelaide,  in  order 
to  give  some  confidence  to  the  public  that 
there  would  not  be  that  extravagance 
which,  it  is  believed,  will  surround  the 
Federal  Government. 

Mr.  Peacock. — The  Premier  of  New 
South  Wales  suggested  it,  I  believe. 

Mr.  Reid. — Yes,  and  I  believe  in  it 
now. 

Mr.  LYNE. — The  right  honorable  mem- 
ber (Mr.  Reid)  suggested  it,  and,  I  think, 
very  rightly  so,  too.  There  is  a  strong 
feeling  in  the  minds  of  the  public  that 
there  will  be  unnecessary  extravagance, 
and  it  will  have  a  very  grave  effect  on 
obtaining  the  successful  acceptance  of 
the  Bill  if  this  is  struck  out. 

Mr.  REID  (New  South  Wales).— I  wish 
to  say  that,  although  I  gave  way  on  the 
Finance  Committee  as  to  this  clause,  I  cer- 
tainly am  of  the  opinion  expressed  by  the 
honorable  member  (Mr.  Lyne).  I  believe, 
whatever  we  in  this  Convention  may  think, 
that  the  people  of  Australia  will  look  to 
the  question  of  expenditure,  inasmuch  as 
they,  and  not  we,  have  to  find  the  money, 
as  one  of  the  serious  questions  of  this 
Federation  ;  and  I  must  say  that  the  rate- 
payers and  taxpayers  of  Australia  will  do 
well  to  look  to  those  matters,  as  people  in 
all  British  communities  never  fail  to  do. 
We  are  establishing  a  Commonwealth 
taxing  power,  we  are  leaving  intact  a 
state  taxing  power,  we  have  in  most 
parts  of  the  colonies  a  municipal  tax- 
ing power,  and,  with  the  establishment 
of  a  new  taxing  power,  I  think — though  I 
hope  not  —  this  question  may,  in  the 
ordinary  nature  of  things,  exercise  the 
people  of  Australia  very  seriously.  It  was 
in  order  to  re-assure  such  a  feeling,  if  it 
did  prevail — and  I  am  afraid  it  will — 
[66] 


that  I  thought  it  well  to  put  in  certain 
limitations,  which  would,  at  any  rate, 
guarantee  that  the  expenditure  of  the  Com- 
monwealth, for  the  first  few  years,  should 
be  on  a  strictly  economical  basis.  Of  course 
we  understand  that  if  any  great  emer- 
gency, such  as  war,  broke  out,  that  would 
override  every  other  consideration ;  as  it 
always  has  done  under  all  the  Constitu- 
tions in  the  world.  Moreover,  that  expen- 
diture would  not  be  a  revenue  expenditure, 
which  is  the  only  expenditure  limited  in 
this  clause — itwould  be  a  loan  expenditure. 
I  am  as  earnestly  of  the  opinion  expressed 
by  Mr.  Lyne  as  he  can  be,  but  in  the 
Finance  Committee  I  was  overborne  by  a 
large  majority,  and  I  believe  there  is  a 
majority  of  the  Convention  against  me, 
too.  At  the  same  time,  I  do  think  that 
Mr.  Lyne  is  treated  with  great  injustice 
when  his  argument  is  regarded  so  lightly. 

The  clause  was  struck  out. 

Clause  92. — During  the  first  five  years  after 
uniform  duties  of  customs  have  been  imposed, 
the  aggregate  amount  to  be  paid  to  the  whole 
of  the  states  for  any  year  shall  not  be  less  than 
the  aggregate  amount  returned  to  them  during 
the  year  last  before  the  imposition  of  such 
duties. 

I.  Subject   to   the   last   paragraph,    for   a 

period  of  five  years  after  the  im- 
position of  uniform  duties  of  cus- 
toms, the  total  amount  of  duties  of 
customs  and  excise  collected  in  each 
year  in  any  state,  or  estimated  as 
hereinafter  provided,  as  the  case 
may  require,  shall  be  repaid  to  such 
state  of  the  Commonwealth,  after 
deducting  from  the  amount,  in  pro- 
portion to  the  population,  the  share 
of  the  state  in  the  total  expenditure 
of  the  Commonwealth  not  provided 
for  by  other  means  of  revenue.  The 
repayment  shall  be  made  month  by 
month  to  the  several  states,  in,  as 
nearly  as  practicable,  the  proper 
proportions. 

II.  For  the   purpose  of    ascertaining    the 

proportion  of  revenue  from  customs 
and  excise  collected  in  each  state, 
there  shall  for  the  first  year  after 
the  imposition  of  uniform  duties  of 
customs  be  shown  in  the  books  of 
the  Treasury  of  the  Commonwealth 
the  total  amount  collected  in  each 


1042  Commonwealth  of  [16  Feb.,  1898.] 


Australia  Bill. 


state  for  duties  of  customs  and 
excise. 
Hi.  During  such  first  year  the  duty  charge- 
able under  the  uniform  Tariff  upon 
goods  which  are  imported  into  any 
state  (whether  duty  has  or  has  not 
been  actually  paid  thereon),  and 
during  that  year  exported  to  any 
other  state  for  consumption  therein, 
shall  be  deemed  to  have  been  col- 
lected in,  and  shall  be  credited  to, 
such  other  state  only,  and  all  duties 
of  excise  paid  in  respect  of  any  goods 
manufactured  in  any  state,  and  so 
exported  to  another  state  for  con- 
sumption therein,  shall  be  deemed  to 
have  been  collected  in,  and  shall  be 
credited  to,  such  other  state  only  : 

IV.  For    the    purpose    of    estimating    the 

amount  of  the  customs  and  excise 
arising  in  each  state  during  each  of  the 
four  years  next  after  such  first  year, 
an  average  shall  be  taken  by  dividing 
the  total  customs  and  excise  collected 
in  the  whole  Commonwealth  during 
such  first  year  by  the  total  population 
of  the  Commonwealth,  as  shown  by 
the  latest  statistics  of  the  Common- 
wealth; and  the  result  shall  be 
deemed  to  be  the  amount  contributed 
by  each  person : 

V.  Where  the  amount  credited  to  any  state 

during  such  first  year  is  in  excess 
of  the  amount  of  the  average  so 
ascertained,  there  shall  in  each  of 
the  next  four  years  be  deducted 
therefrom  one-fifth  part  of  the  ex- 
cess ;  and  where  the  amount  so 
credited  is  less  than  such  average, 
there  shall  be  added  to  the  amount 
one-fifth  part  of  the  sum  by  which 
the  amount  so  credited  is  less  than 
the  average  ;  and  the  sums  so  ascer- 
tained shall  be  the  estimated  amounts 
to  be  repaid  in  each  of  the  four  years 
to  the  states  respectively. 

The  CHAIRMAN.— Before  putting  this 
clause,  allow  me  to  state  the  position. 
There  are  a  great  number  of  amendments 
suggested  by  various  colonies  on  this 
clause,  but,  on  reading  them  carefully 
through,  I  think  they  have  all  been 
already  disposed  of,  as  the  committee  has 
already  arrived  at  conclusions  which  are 
inconsistent  with  any  of  the  suggestions 
made.  Therefore,  I  do  not  think  it  is 
necessary  to  put  any  of  them. 


Mr.  REID  (New  South  Wales).— I  beg 
to  move — 

That  all  the  words  after  the  word  "  imposed" 
(line  2)  be  struck  out,  with  a  view  to  the  in- 
sertion of  the  following  words: — "and  there- 
after until  the  Parliament  otherwise  provides — 
I.  The  duties  of  customs  chargeable  on 
goods  imported   into  a    state,    and 
thence    exported    to    another   state 
for    consumption  therein,   and    the 
duties    of    excise     paid    on     goods 
manufactured  in  a  state,  and  thence 
exported  to  another  state   for  con- 
sumption therein,  shall  be  taken  to 
have    been    collected   in    the    state 
in  which  such  goods  have  been  con- 
sumed. 

II.  The  Commonwealth   shall  credit  each 

state  with  the  amount  of  the  duties 
collected,  and  so  taken  to  have  been 
collected,  in  that  state,  and  with  the 
revenues  collected  in  the  perform- 
ance of  services  and  the  exercise  of 
the  powers  transferred  from  the 
state  to  the  Commonwealth  by  this 
Constitution. 

III.  The   Commonwealth  shall   debit   each 

state  with  expenditure  ascertained 
as  prescribed  by  sub-section  II.  of 
the  preceding  section. 

IV.  The  Commonwealth  shall  pay  to  each 

state  month  by  month  the  balance 
(if  any)  in  favour  of  the  state. 

Mr.  McMILLAN  (New  South  Wales).— 
I  have  no  doubt  the  right  honorable 
member  (Mr.  Reid)  will  temporarily  with- 
draw his  amendment,  if  there  is  a  prior 
amendment  to  propose. 

Mr.  Reid. — Certainly. 

Mr.  McMILLAN.  —  I  simply  rose  to 
point  out  that  the  whole  phase  of  this 
question  has  been  more  or  less  altered 
since  the  report  of  the  Finance  Committee 
in  Adelaide,  because  we  are  here  really 
giving  everything  absolutely  to  the  con- 
trol of  the  Federal  Parliament,  except 
during  these  five  years.  There  is  no 
specific  guarantee,  there  is  nothing  of  the 
character  of  a  complicated  question.  That 
being  so,  and  this  being  more  directory 
than  anything  else,  it,  is  a  question  well 
worthy  of  consideration  whether  this 
period  should  not  be  reduced  to  three 
years. 
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Mr.  Lyne. — You  mean  the  bookkeeping 
period  ? 

Mr.  McMlLLAN.  —  Yes  ;  it  does  not 
follow  that  if  we  reduce  the  period  to 
three  years  the  bookkeeping  system 
will  not  go  on  for  a  further  period  if 
necessary.  We  are  simply  erecting,  as 
was  said  the  other  day,  a  temporary 
bridge;  not  altogether  to  give  the  Parlia- 
ment a  certain  period  in  which  it  should 
have  data  for  its  own  consideration,  but 
so  that  it  should  have  breathing  time  to 
consider  the  whole  question,  and,  if  the 
Parliament  finds  that  three  years  is  not 
a  sufficient  period  to  get  out  the  neces- 
sary data  upon  which  to  graft  some 
further  considerations  in  the  future,  then 
it  would  be  very  easy  for  it  to  extend 
the  period  of  bookkeeping.  But  it  is 
very  questionable  whether  we  ought,  in 
such  a  rigid  way,  to  make  it  mandatory 
on  the  Parliament  that  this  must  go  on 
for  a  period  of  five  years.  We  have  all 
agreed  that  the  difficulty  of  this  financial 
problem  arises  out  of  the  fact  that  we  are 
dealing  with  an  unknown  quantity,  that 
unknown  quantity  being  the  uniform 
Federal  Tariff.  It  is  just  possible,  owing 
to  certain  circumstances  and  condi- 
tions in  the  character  of  the  Tariff, 
that  many  of  the  difficulties  that  seem 
to  attend  the  position  now  will  disappear. 
At  any  rate,  within  a  year  of  the  uniform 
Tariff  there  will  be  a  flood  of  light  upon 
the  whole  question,  because  this  Tariff 
will  be  framed  on  federal  principles,  and, 
further,  you  will  have  all  the  machinery 
of  your  Federal  Government,  with  all  the 
best  abilities  of  this  continent,  and  with 
the  conditions  exactly  before  them,  to 
consider  the  whole  situation.  In  order  to 
test  the  feeling  of  the  committee  I  will 
move — 

That  "five"  (line  1)  be  struck  out,  with  the 
view  of  substituting  "three." 

By  this  amendment  I  am  not,  in  any  way, 
attempting  to  say  that  it  may  not  take 
five  years'  bookkeeping  to  get  out  the 
data;  but  I  wish  to  make  the  time  as 
short  as  possible  during  which  the  Federal 


Parliament  will  be  bound  by  this  mandate 
to  carry  on  a  system  which  all  of  us  con- 
sider is,  after  all,  only  the  best  solution  of 
an  evil  that  we  cannot  counteract. 

Mr.  Reid's  amendment  was  temporarily 
withdrawn. 

Mr.  WALKER  (New  South  Wales).— I 
hope  the  committee  will  adhere  to  the 
period  of  five  years.  It  seems  to  me  that 
the  first  year  of  the  uniform  Tariff  will  not 
give  at  all  reliable  data  to  go  upon.  In 
the  course  of  five  years  the  present  abnor- 
mal state  of  Western  Australia  will,  to 
some  extent,  be  mitigated.  Again,  Tas- 
mania, in  five  years,  owing  to  the  manner 
in  which  her  mineral  resources  are  being 
developed,  will  have  a  much  better 
average ;  and  we  know  that  Tasmania,  at 
present,  is  the  colony  which  is  apparently 
being  treated  least  favorably  under  the 
proposed  scheme.  I  think  there  is  no 
doubt  of  that,  and  when  the  time  comes  I 
will  give  Tasmania  my  support  in  asking 
for  some  subsidy  during   the  five  years. 

Mr.  Reid. — Subsidy;  no,  douceur. 

Mr.  WALKER.— So  far  as  the  colony 
which  I  have  the  honour  to  represent  is  con- 
cerned, the  returns  for  the  first  year  of  the 
five  will  be  absolutely  misleading,  because 
of  the  enormous  importations  of  goods 
which  will  take  place  immediately  prior  to 
the  establishment  of  the  uniform  Tariff 
while  over  a  period  of  three  years  the 
statistics  will  show  our  average  contribu- 
tions to  be  less  than  they  really  will  be  in 
the  long  run. 

Mr.  McMlLLAN  (New  South  Wales).— 
As  a  matter  of  personal  explanation,  I  wish 
to  say  that  the  amendment  which  I 
have  just  moved  appears  on  the  notice- 
paper  under  the  name  of  Mr.  Henry.  Of 
course,  had  I  known  that  before,  I  should 
not  have  moved  it. 

Mr.  HENRY  (Tasmania).— I  am  only 
too  glad  that  the  honorable  member  takes 
the  same  view  of  this  question  as  I 
take,  and  that  he  has  anticipated  me  in 
regard  to  the  amendment  of  which  I  have 
given   notice.      The  clause  contemplates 
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the  continuation  of  the  bookkeeping  system 
for  the  period  of  five  years,  and  for  any 
term  beyond  that  which  the  Parliament 
may  decide  upon.  Practically  this  means 
that  we  shall  in  all  probability  have  to 
wait  seven  years  before  we  obtain  absolute 
freedom  of  trade.  I  believe  I  am  right  in 
saying  that  a  considerable  majority  of 
honorable  members  are  opposed  to  the 
bookkeeping  system,  and  that  it  has  been 
accepted  as  a  compromise  to  meet  the 
existing  state  of  things.  That  we  know 
is  the  feeling  which  exists  among  a 
number  of  prominent  representatives 
from  New  South  Wales  and  Western 
Australia.  I  am  not  now  going  to  enter 
into  the  question  of  the  propriety  of 
adopting  this  compromise.  It  is  sufficient 
that  we  accept  the  scheme  as  a  compro- 
mise. It  is  quite  conceivable  that  after 
five  years  the  people  of  Australia  and  the 
Federal  Parliament  may  find  the  book- 
keeping system  so  costly  and  so  irritating 
that  they  will  desire  to  discontinue  it,  and 
the  amendment  would  give  the  Federal 
Parliament  the  power  to  say  at  the 
end  of  three  years  —  "This  system 
has  continued  long  enough,  and  in 
the  interests  of  freedom  of  trade  it  is 
time  that  it  came  to  an  end."  I  desire 
to  secure  federation  and  freedom  of  trade 
amongst  the  colonies  above  all  things,  and, 
although  freedom  of  trade  will  be  con- 
siderably restricted  by  this  irritating, 
annoying,  and  costly  system  of  bookkeep- 
ing, it  is  a  choice  of  evils,  and  I  reluc- 
tantly feel  that  we  must  accept  it.  I  hope, 
however,  that  honorable  members  will  see 
the  advisability  of  giving  the  Federal  Par- 
liament the  power  to  discontinue  the  sys- 
tem at  the  end  of  three  years  if  they  think 
fit.  I  should  like  to  say  a  few  words  with 
regard  to  the  remarks  of  the  honorable 
member  (Mr.  Walker)  and  others,  who 
maintain  that  the  experience  acquired 
during  the  bookkeeping  period  will  be  of 
value  to  the  Federal  Parliament  in  deter- 
mining the  mode  in  which  the  surplus 
should  be  distributed. 

Mr.  Walker, — We  hope  that  it  will. 
[Mr.  Henry. 


Air.  HENRY.— I  demur  to  that.  No 
experience  that  can  be  acquired  in  five 
years  will  be  helpful  in  determining  the 
mode  of  distributing  the  surplus. 

Sir  Philip  Ftsh. — That  is  an  argument 
in  favour  of  continuing  the  bookkeeping 
system  for  a  longer  period. 

Mr.  HENRY.— No.  Those  who  aim  at 
perfect  equity  in  the  distribution  of  the 
surplus  must  be  willing  to  agree  to  a  per- 
petual system  of  bookkeeping.  The  only 
experience  that  you  will  acquire  by  the 
bookkeeping  system  will  be  a  demonstra- 
tion of  the  fact  that  there  must  be  ine- 
qualities in  the  contributions  of  the  several 
colonies.  It  seems  to  me  inevitable  that 
there  will  be  such  discrepancies,  although 
I  contend  that  in  the  main,  considering  the 
habits  and  conditions  of  the  people  of  Aus- 
tralia, we  shall  not  be  very  far  apart  in  our 
relative  contributions.  I  believe,  however, 
that  for  all  time,  under  a  uniform  Tariff, 
some  of  the  colonies  will  be  contributing 
less  per  head  of  the  population  than 
others.  No  man  can  get  a  real  grasp  of 
the  reasons  for  this  disparity  in  contri- 
bution until  he  has  mastered  the  fact  that, 
with  people  of  the  habits  of  the  people  of 
Australia,  it  is  the  proportion  of  males 
to  the  whole  population  that  determines 
the  contribution  to  a  Customs  revenue. 
We  know  that  in  Australia  these  con- 
ditions are  always  changing.  We 
have  in  this  part  of  the  world  a  floating 
population ;  many  people  are  continually 
moving  from  one  colony  to  another.  In  one 
colony  there  may  be  a  large  preponderance 
of  males  to-day,  while  within  a  shortperiod 
thatpreponderancemay  occur  in  some  other 
colony.  At  the  present  time  it  is  occurring 
in  Western  Australia.  In  that  colony  the 
proportion  of  adult  males  is  51  per  cent., 
while  in  South  Australia  it  is  only  25  per 
cent.  I  am  very  much  interested  to  note 
that  the  figures,  which  I  worked  out, 
based  upon  the  consumption  of  a  certain 
number  of  articles,  to  show  the  contribution 
per  head  in  each  colony,  bear  a  distinct 
relation  to  the  adult  population  of  each 
colony.     I  say  again,  emphatically,  that 
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while  there  is  a  disparity  in  the  male 
adult  population  of  the  colonies  there  will 
always  be  a  disparity  in  the  contribution 
to  the  Customs  revenue.  This  disparity, 
however,  will  be  subject  to  change  as  the 
conditions  of  the  colonies  change  from 
time  to  time.  It  is  inconceivable  to  me 
that  the  bookkeeping  system,  under  which 
alone  you  would  secure  perfect  equity  and 
justice  in  the  distribution  of  the  surplus, 
could  continue  for  all  time,  but  I  think 
that  you  can  arrive  at  some  basis  of  distri- 
bution at  the  end  of  three  years  as  well  as 
at  the  end  of  five  years.  I  admit  the  force 
of  the  remark  of  the  honorable  member  (Mr. 
Walker)  in  regard  to  the  position  of  New 
South  Wales.  There  is  every  probability 
that  in  the  first  year  after  the  establish- 
ment of  the  Commonwealth  that  colony  will 
contribute  less  to  the  revenue  than  will  be 
contributed  by  the  other  states,  because  of 
the  heavy  stocks  which  will  be  held  by  the 
merchants  and  traders  there  in  anticipa- 
tion of  the  coming  into  force  of  the 
Constitution. 

Mr.  McMillan. — In  the  first  year  New 
South  Wales  will  contribute  less  than  her 
normal  contribution. 

Mr.  HENRY.— Yes.  I  hope  that  hon- 
orable members  will  see  the  propriety  of 
not  tying  the  hands  of  the  Commonwealth 
Parliament  too  rigidly  by  saying  to  them 
"You  shall  continue  the  bookkeeping  sys- 
tem for  five  years,"  and  that  we  shall  give 
them  the  power,  if  the  people  of  the  coun- 
try protest  against  the  annoyance  of  the 
system,  to  bring  it  to  an  end  after  three 
years. 

Mr.  RETD  (New  South  Wales).— I  do 
not  wish  to  address  the  Convention  unless 
there  is  a  prospect  of  the  recommendation 
of  the  Finance  Committee  being  altered, 
because  I  think  that  the  whole  of  our 
trouble  will  be  thrown  away  if  the  amend- 
ment is  adopted.  We  have  all  felt  the 
greatest  reluctance  to  adopt  this  sys- 
tem of  bookkeeping  for  five  years, 
but  its  object  is  to  give  confidence  to 
the  taxpayers  throughout  Australia,  and 
to    create    the    belief    that    before    any 


rough-and-ready  method  of  distributing 
the  surplus  is  adopted,  an  effort  will  be 
made  to  obtain  a  knowledge  of  the  actual 
facts  of  the  case  by  experience.  The 
period  of  three  years  would  be  considered 
upon  our  side  of  the  border  as  likely  to 
give  no  satisfaction  at  all.  I  quite  under- 
stand the  inconvenience  to  the  trading 
community,  which  has  naturally  impressed 
the  honorable  member  (Mr.  McMillan) ; 
but  we  must  expose  them  to  this  incon- 
venience in  order  to  satisfy  the  feelings 
of  the  large  body  of  the  people.  Are  we 
to  give  way  to  the  requirements  of  the 
commercial  community,  or  are  we  to 
arrange  for  such  a  period  of  bookkeeping 
as  will  convince  the  people  of  Australia 
that  at  all  events  approximate  justice  will 
be  done  to  them?  We  have  to  choose 
between  these  two  positions. 

Sir  GEORGE  TURNER  (Victoria).— I 
am  as  strongly  opposed  as  any  member  of 
the  Convention  to  the  bookkeeping  sys- 
tem, but  I  feel  that,  if  we  are  to  have  it 
at  all,  and  if  its  results  are  to  be  of  any 
use  to  the  Federal  Parliament,  it  is  better 
to  fix  the  period  at  five  rather  than  at 
three  years.  For  the  first  twelve  months, 
and  probably  for  the  first  eighteen  months, 
you  will  hardly  get  fair  results,  because 
we  know  that  the  fiscal  policy  of  New 
South  Wales  will  allow  of  large  importa- 
tions being  made  into  that  colony  in  the 
years  immediately  preceding  the  estab- 
lishment of  federation.  Therefore,  while 
I  should  be  glad  to  see  the  bookkeeping 
system  swept  out  of  existence,  I  think 
that  if  we  are  to  have  it  as  a  guide  to 
the  Federal  Parliament  we  should  have  it 
for  a  period  of  five  years. 

Mr.  HOLDER  (South  Australia).— I 
have  always  been  opposed  to  the  book- 
keeping system.  I  do  not  like  it,  and  I 
think  that  there  are  many  arguments  to 
be  raised  against  its  adoption.  At  the 
same  time,  when  it  became  inevitable  that 
we  should  adopt  it,  I  sought  to  make  the 
period  as  short  as  possible.  I  should  have 
liked  to  have  fixed  upon  two  years, 
but,    having    accepted    five    years    as    a 
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compromise,  I  feel  bound  in  conscience  to 
stick  to  that  arrangement.  After  all,  five 
years  is  a  short  time  in  the  life  of  a 
nation,  and  a  compromise  having  been 
arrived  at,  I  hope  that  the  Convention 
will  accept  it  as  a  whole. 

Mr.  BARTON  (New  South  Wales).— 
There  is  one  strong  reason  why  I  think 
the  period  of  five  years  instead  of  three 
years  should  be  adopted.  There  is  a 
strong  disposition  amongst  adverse  critics 
to  attempt  to  make  the  public  believe 
that  we  are  accepting  the  bookkeeping 
system  in  order  to  shunt  all  the  responsi- 
bility in  regard  to  the  finances  on  to  the 
Federal  Parliament.  It  is  argued  that 
the  Convention  could  deal  with  this  ques- 
tion instead  of  remitting  it  to  another 
body.  The  whole  argument  in  favour  of 
the  position  taken  up  by  the  Finance 
Committee,  and  which  I  hope  will  be 
taken  up  by  the  Convention,  consists 
in  the  difference  between  dealing  with 
a  subject  upon  mere  speculation  and 
dealing  with  it  upon  sufficient  evidence. 
Those  who  say,  as  persons  have  said 
in  the  press  and  elsewhere,  that  we  are 
handing  over  a  difficult  problem  to 
another  body,  with  the  implication  that 
that  body  has  no  better  means  of  dealing 
with  it  than  we  have  ourselves,  are  met 
at  once  by  the  fact  that  we  propose  to 
hand  the  problem  over  only  on  the  under- 
standing that  that  other  body  will  have 
that  sufficient  evidence  which  it  is 
impossible  for  us  to  obtain  at  this 
stage.  Looking  at  the  matter  in  that 
way,  is  it  not  quite  plain  that  the 
mutable  conditions  of  trade — the  great 
changes  which  will  occur  after  the  change 
from  five  or  six  diverse  Tariffs  to  a  uni- 
form Tariff — will  furnish  evidence  every 
day  that  will  assist  in  a  reasonable  final 
adjustment?  Is  it  not  also  plain  that 
while  the  effect  of  the  more  sudden 
change,  and  that  alone,  is  manifest,  that 
this  is  not  the  time  to  decide  finally 
upon  what  should  be  the  distribution  of 
the  surplus?  What  then  we  have  to 
arrive  at,  I  take  it,  is  some  period  of 
[Mr.  Holder. 


time  which  will  put  into  contrast  the 
mere  change  that  will  occur  as  the  first 
result  of  the  alteration  of  the  Tariffs  to 
a  uniform  Tariff,  and  those  further  settle- 
ments of  conditions  which  will  supervene 
upon  that  sudden  change.  This  affords 
evidence  which  will  enable  the  Com- 
monwealth to  judge  between  the  period 
immediately  succeeding  the  change  and 
the  period  approaching  that  settlement 
of  conditions  which  will  follow  on  that. 
To  my  mind,  it  is  obvious  that  three 
years  will  not  serve  this  purpose.  Much 
as  I  respect — and  I  do  respect  very 
highly — the  financial  sagacity  and  the 
strong  reasoning  power  of  my  honorable 
friend  (Mr.  McMillan),  I  do  not  think 
that  three  years  will  afford  sufficient 
evidence  for  giving  the  foundation  upon 
which  alone  the  Commonwealth  ought  to 
rest  its  final  distribution  of  the  surplus. 
My  honorable  friend's  argument  would 
be  a  good  one  if  he  could  show  that  the 
Federal  Parliament  would  be  as  likely  to 
arrive  at  a  just  determination  upon  the 
experience  of  three  years  as  upon  the 
experience  of  five  years.  I  take  it  the 
difference  would  be  this  :  The  experience 
of  the  first  one,  two,  or  three  years  would 
probably  be  the  experience  of  a  period 
during  which  sudden  changes  would  be 
making  themselves  felt.  The  next  period 
following  that  year,  to  say  five  or  six 
years,  wrould  be  a  period  during  which  the 
conditions  would  be  assuming  a  normal 
aspect,  so  that  the  contrast  between  the 
change  itself  and  the  settlement  of 
conditions  would  afford  evidence  to  the 
Federal  Parliament  on  which  to  deter- 
mine this  distribution  for  the  future. 
That  is  briefly  the  ground  on  which  I 
feel  bound  to  rest  my  opposition  to  any 
limitation  of  this  period  to  three  years. 
I  confess  at  once  that  five  years,  like 
three  years,  would  be  an  arbitrary  period. 
There  is  no  reason  to  conclude  finally 
that  five  years  would  be  a  sufficient  period 
for  the  purpose,  any  more  than  that  it 
would  be  an  insufficient  period;  but  there 
is  reason  to  believe,  from   what   we  know 
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of  the  conditions  of  trade  and  the  effects 
that  follow  the  imposition  of  a  Tariff,  that 
three  years  would  scarcely  be  sufficient  to 
test  the  effects  of  the  uniform  Tariff.  If 
that  is  so,  a  longer  period  than  three  years 
is  necessary.  Our  view  of  this  matter  must 
be  affected  by  our  unanimous  dislike  of 
bookkeeping  transactions  between  theCom- 
monwealthand  the  states.  We  only  impose 
these  limits  of  bookkeeping  until  a  suffi- 
cient period  elapses  to  enable  the  Common- 
wealth to  obtain  the  necessary  evidence. 
Until  that  evidence  is  obtained  all  that  we 
can  do  in  the  way  of  an  attempt  at  settle- 
ment is  not  only  premature  but  mere  guess- 
work. Having  arrived  at  a  period  which 
does  afford  something  like  a  sufficient  test, 
we  should  take  that  period.  Three  years 
would  be  an  insufficient  test,  but  by  the 
end  of  five  years  there  would  be  a  pro- 
bability either  of  the  conditions  becom- 
ing normal,  or,  at  any  rate,  of  their  ten- 
dency being  so  observed  as  that  the 
Federal  Parliament  would  know  what 
the  result  would  be  which  was  to  follow 
on  the  Federal  Tariff,  under  conditions 
apart  from  sudden  change  and  of  a  return 
to  a  normal  state  of  things.  I  believe 
that  the  Finance  Committee  have  acted 
with  discretion  in  fixing  five  years,  and  I 
shall  support  their  view  of  the  subject. 

Mr.  SYMON  (South  Australia).— I  do 
not  understand  the  Hon.  Mr.  McMillan's 
view  to  be  that  three  years  will  be  suffi- 
cient or  insufficient.  The  view  my  honor- 
able friend  takes,  and  it  is  one  in  which  I 
agree  with  him,  is  that  the  determination 
on  that  question  ought  to  be  left  to  the 
Federal  Parliament.  You  propose  to  leave 
the  determination  to  the  Federal  Parlia- 
ment of  whether  five  years  is  sufficient, 
That  is  merely  the  fixing  of  a  minimum 
period,  but  if  the  data  then  available  to 
the  Federal  Parliament  is  not  considered 
enough,  it  will  be  open  to  them,  under  the 
clauses  as  they  now  stand,  to  extend  the 
period  for  another  five  or  even  ten  years. 
But  there  is  a  feeling  amongst  a  large 
number  of  people,  and  a  feeling  that  might 
give  rise  to  considerable  criticism  of  these 


provisions,  that  this  bookkeeping  method 
is  undesirable.  We  know  that  the  hon- 
orable members  who  have  spoken — the 
Hon.  Mr.  Holder  and  others,  who  have 
given  great  attention  to  the  subject — have 
expressed  their  dislike  to  this  bookkeep- 
ing method,  and  there  is  no  doubt 
there  is  a  great  deal  of  feeling 
to  the  same  effect  outside.  If  we  can 
minimize  that  in  some  way  without  limit- 
ing or  hampering  the  Federal  Parliament 
it  is  desirable  that  we  should  do  so.  The 
amendment  does  not  impose  any  restric- 
tion on  the  Federal  Parliament.  It  merely 
says  that  the  minimum  period  shall  be 
three  years,  and,  therefore,  it  will  be 
something,  at  any  rate,  with  which  to 
meet  adverse  criticism  outside  on  the 
matter  of  bookkeeping,  because  we  can 
say  that  it  has  been  reduced,  subject  to 
the  control  of  the  Federal  Parliament, 
to  the  shortest  period  consistent  with  that 
condition  of  mutability  to  which  the 
leader  of  the  Convention  has  referred. 
The  amendment  is  not  submitted  with  a 
view  of  restricting  the  Federal  Parliament, 
but  of  enlarging  their  discretion,  and  my 
own  disposition  is  to  support  it. 

Mr.  Reid. — Enlarging  the  discretion 
takes  away  the  certainty. 

Mr.  SYMON.— The  right  honorable 
member  has  put  what  is  the  strongest 
argument  in  favour  of  the  provision.  I 
agree  that  if  the  Convention  are  satisfied 
now  that  five  years  is  the  minimum  which 
ought  to  be  prescribed  we  should  not 
shorten  it.  I  assent  to  that  emphatically. 
If  the  Finance  Committee,  by  whom,  of 
course,  we  are  greatly  guided,  are  of 
opinion  that  that  is  the  shortest  possible 
period  within  which  these  conditions  of 
change  can  be  got  rid  of,  that  is  an  un- 
answerable argument.  I  admit  that,  but, 
subject  to  that,  I  think  there  is  very 
great  force  in  the  view  of  my  honorable 
friend. 

Sir  JOHN  DOWNER.  —  I  suppose 
we  are  all  agreed  that  we  should  like  to 
do  away  with  the  bookkeeping  system. 
We  have  recommendations  brought  up  by 
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the  gentlemen  in  charge  of  the  Govern- 
ments of  every  one  of  the  colonies,  who 
all,  we  may  fairly  well  suppose,  under- 
stand the  public  feeling  in  their  own 
colonies  All  agree  that  five  years  would 
be  more  acceptable  to  the  general  public 
than  the  shorter  period.  To  me,  on  a 
question  like  that,  federation  is  first  and 
the  detail  nowhere,  and  I  should  not 
dream  of  seriously  disagreeing  with  the 
unanimous  opinion  of  the  Premiers  and 
Treasurers  of  all  the  colonies.  They 
know  their  own  concerns.  They  know 
the  feeling  of  the  colonies  they  represent. 
They  know  the  difficulties  they  may  have 
to  meet,  and  they  know  the  way  in  which 
they  will  be  best  surmounted.  It  being 
agreed  by  all  of  us  that  there  must  be  an 
interim  in  which  this  objectionable  method 
will  have  to  be  pursued,  it  would  be  much 
simpler  to  take  the  recommendation  com- 
ing from  the  most  authoritative  source 
which  can  exist  in  the  colonies,  and  particu- 
larly as  it  is  a  unanimous  recommendation, 
rather  than  to  endeavour  to  gratify  our  own 
private  notions,  which  may  be  founded  on 
inferior  experience  and  a  less  understand- 
ing of  the  general  views  of  the  population 
of  Australia.  I  hope  that  the  clause  will 
be  passed  as  it  stands. 

Mr.  McMillan's  amendment  was  nega- 
tived. 

The  CHAIRMAN.  —  The  amendment 
now  before  us  is  to  strike  out  all  the  words 
after  "  imposed." 

Sir  GEORGE  TURNER  (Victoria).— 
This  clause  opens  up  a  very  important 
question,  that  of  how  we  are  to  deal  with 
the  various  states  during  the  period  of 
transition.  Honorable  members  will  re- 
collect that  during  this  period  the  states 
Treasurers,  under  this  proposal,  will  have 
no  guarantee  whatever  as  to  the  amount 
of  money  which  they  will  derive  from  the 
customs  and  excise  duties  of  their  respec- 
tive colonies. 

Mr.  Lyne. — They  will  be  left  high  and  dry. 

Sir  GEORGE  TURNER.— We  are  leav- 
ing it,  under  the  proposals  as   they  now 
stand,  to  the  Federal  Parliament  to  impose 
[Sir  John  Downer. 


such  duties  as  it  may  think  proper.  We 
are  also  giving  it  power  to  expend  as 
much  of  the  money  it  obtains  as  it  thinks 
proper,  and  in  such  a  way  as  it  may  deem 
best,  and  it  is  to  return  to  the  states  Trea- 
surers as  much  as  it  may  choose.  That  is 
the  position  which  we  have  to  face,  and 
it  does  appear  to  me  to  be  a  very  seri- 
ous one  indeed.  It  is  serious,  not  alone 
looking  at  existing  circumstances,  but 
serious  when  we  come  to  look  at  the  fact 
that  the  states  will  have  to  provide  that 
large  amount  of  money  for  the  federal 
expenditure — an  expenditure  which  has 
not  to  be  provided  for  now.  I  believe 
that  Victoria  will  have  to  pay  probably 
a  third  of  the  federal  expenditure,  which 
will  mean  something  over,  if  not  consider- 
ably over,  £100,000  a  year.  Then  we  know 
also  that  the  Treasurer  will  lose  the 
amount  now  collected  from  intercolonial 
duties. 

Mr.  Holder. — The  new  Tariff  will  make 
that  up. 

Sir  GEORGE  TURNER.— Whether  we 
make  it  up  or  not  by  other  means,  we 
shall  undoubtedly  lose  the  revenue  now  de- 
rived from  the  intercolonial  duties,  which 
in  our  colony  would  probably  amount  to 
£200,000  a  year.  The  total  amount,  if 
Queensland  does  come  in,  would  be  close 
upon  £1,000,000.  If  Queensland  does  not 
come  in,  I  suppose  it  will  not  be  more 
than  probably  one-half  that  amount. 
Then  we  have  also  to  bear  this  in  mind, 
that  it  is  said  that  the  money  represented 
by  these  intercolonial  duties  will  remain 
in  the  pockets  of  the  people.  To  some 
extent  that  may  be  true,  but  it  will 
not  remain  in  the  pockets  of  the  people 
who  now  pay  the  duties.  Take  the  item  of 
sugar  alone.  We  cannot  for  one  moment, 
I  think,  say  that  the  labourer  who  buys 
his  two  or  three  pounds  of  sugar  is  going 
to  get  it  any  cheaper  after  the  duties  are 
taken  off  than  he  does  now. 

Mr.  Fraser.— He  ought  to. 

Sir  GEORGE  TURNER.— The  man  who 
buys  his  two  or  three  bags  or  his  ton  of 
sugar  at  a  time  will  get  a  reduction. 
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Mr.  Symon. — We  often  see  notices  put 
up  that  in  consequence  of  a  reduction  of 
duty  the  price  of  sugar  is  reduced. 

Sir  GEORGE  TURNER.— You  may  see 
such  notices,  and  you  may  possibly  see  a 
notice  with  a  large  2s.  and  a  small  ll|d. 
following  it.  We  cannot  suppose  that 
the  man  who  buys  his  sugar  in  very  small 
quantities  is  going  to  save  anything  when 
these  intercolonial  duties  are  taken  off. 
While  to  some  extent  it  may  be  true  that 
the  money  will  remain  in  the  pockets  of 
the  people,  as  a  matter  of  fact  it  will  not 
remain  in  the  pockets  of  the  people  who 
have  to  pay  the  new  duties  that  will  be 
put  on  for  the  purpose  of  raising  the 
amount  the  Treasurer  will  lose  by  the 
cessation  of  these  particular  duties. 

Mr.  Reid. — But  your  argument  is  not 
concerned  in  that  at  all ;  your  argument 
is  that  the  Treasury  will  have  so  much 
less — it  does  not  matter  where  it  goes. 
Your  argument  is  quite  good  in  either  case. 

Sir  GEORGE  TURNER.— Yes,  but  I 
was  referring  to  an  argument  used  the 
other  day,  that  the  money  will  remain  in 
the  pockets  of  the  people. 

Mr.  Symon. — Mr.  Isaacs  proved  that 
absolutely. 

Sir  GEORGE  TURNER.— Well,  I  have 
to  differ  from  my  legal  adviser  occasionally, 
more  especially  when  I  believe  he  is  wrong 
and  I  am  right.  I  often  have  to  give  way 
to  him,  but  I  like  to  take  an  opportunity 
of  disagreeing  with  him  when  I  can  get 
a  fair  chance.  I  was  pointing  out  that 
these  other  duties  would  have  to  be  put 
on,  and  the  result  with  us  will  probably 
be  that  a  large  number  of  articles  now 
on  our  free  list  will  have  to  be  made 
dutiable  for  the  purpose  of  raising  the 
extra  amount  wrhich  will  be  required. 
Then  we  will  probably  be  also  faced  with 
the  difficulty  that  if  certain  of  our  duties 
are  reduced  by  the  uniform  Tariff,  as  they 
may  be,  if  they  are  not  reduced  sufficiently 
low  to  kill  our  protected  industries  and 
argely  increase  the  imports,  we  will  there 
also  lose  a  large  amount  of  revenue. 
Then  again,  look  at  our  Post-office  :  We 


have  a  2d.  letter  postage,  and  a  postage  on 
newspapers.  If  the  Federal  Parliament 
says  we  shall  have  a  Id.  letter  post- 
age, and  no  postage  on  newspapers, 
there  again,  we,  as  a  state,  will  lose  a 
considerable  amount  of  revenue.  Now, 
we  have  to  face  these  difficulties.  We 
have  to  look  ahead  and  see  how  we 
are  going  to  raise  the  very  large  amount 
of  money  which  we  will  probably  lose 
if  these  alterations  of  the  Tariff  be 
made.  Added  to  them,  under  another 
proposal  in  this  Bill,  while  suffering  those 
heavy  losses  ourselves,  we  probably  will 
have  to  share  the  losses  of  Western  Aus- 
tralia to  a  considerable  amount.  I  saw  it 
mentioned  the  other  day  that  Western 
Australia  would  lose  some  £380,000,  and 
that  the  other  colonies  would  have  to 
make  that  up. 

Mr.  Solomon. — That  is  rubbish. 

Sir  GEORGE  TURNER.— Of  course 
that  estimate  is  not  correct.  At  the  start 
Western  Australia  may  lose,  I  reckon, 
£200,000. 

Mr.  Henry. — Even  that  estimate  is 
quite  speculative. 

Sir  GEORGE  TURNER.— At  any  rate, 
Western  Australia  will  have  a  heavy  loss, 
although  a  loss  gradually  reducing  as 
time  goes  on. 

Mr.  Deakin. — Have  you  allowed  for  the 
revenue  from  the  new  duties  1 

Sir  GEORGE  TURNER.— Yes,  allow- 
ing for  the  new  duties  that  would  be  put 
on  sugar,  tea,  and  other  articles,  I  believe 
that  instead  of  losing  £380,000,  which  it 
is  said  Western  Australia  will  lose,  the 
loss  of  that  colony  will  probably  be  re- 
duced to  something  like  £200,000.  But 
of  that  loss  we,  as  a  colony,  will  have  to 
find  our  share. 

Mr.  Lyne. — So  will  we. 

Sir  GEORGE  TURNER.— Yes,  but  I 
am  speaking  of  Victoria. 

Mr.  Holder.  —  If  Western  Australia 
loses  £200,000  it  will  not  be  £200,000 
more  than  the  average  loss  of  the  other 
colonies.  You  have  to  take  another  big 
slice  off  that  £200,000 
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Sir  GEORGE  TURNER.— Of  course 
Western  Australia  will  have  to  bear  her 
proportion  of  the  Ions.  1  am  allowing  for 
that  in  the  amount  I  am  deducting — 
£180,000 — because  her  proportion  would 
not  be  such  a  very  large  amount. 

Mr.  Holder. — You  have  first  to  take 
from  off  that  £200,000  the  amount  of  the 
average  loss  all  round,  and  then  apportion 
the  rest  among  the  states. 

Sir  GEORGE  TURNER.— Yes  ;  but  if 
we  take  in  the  profits  of  New  South 
Wales,  as  it  is  suggested  we  have  to  do, 
then,  of  course,  the  amount  we  will  have 
to  pay  will  be  considerably  larger.  But 
even  if  we  take  the  average  loss  all  round 
off  the  loss  of  Western  Australia,  wre  will 
still  have  to  pay  a  considerable  amount. 
If  it  be  not  so,  there  is  no  reason  why  we 
should  put  that  provision  in  the  Bill.  I 
am  confident  that  unless  the  amount 
which  Western  Australia  is  going  to  get 
is  something  considerable,  her  representa- 
tives will  not  have  their  colony  specially 
mentioned  in  this  Bill  as  receiving  excep- 
tional treatment. 

Mr.  Lyne. — They  know  what  they  are 
about. 

Mr.  Solomon. — They  cannot  recommend 
the  Bill  to  their  people  if  we  do  not  insert 
such  a  clause. 

Sir  GEORGE  TURNER. —I  am  not 
going  to  say  that  I  intend  to  oppose  that 
provision,  but  I  want  to  see  if  it  be  not 
possible  to  devise  some  scheme  which  will 
not  throw  this  heavy  loss  on  the  colonies 
at  the  present  time.  I  believe  that  these 
colonies  cannot  bear  it.  I  believe  it  will 
be  a  matter  of  utter  impossibility  if  in 
Victoria  we  are  to  lose  those  various 
amounts  that  I  have  mentioned,  and  if 
we  have  to  make  up  some  considerable 
amount  as  our  share  of  the  special  loss  of 
Western  Australia.  I,  as  Treasurer,  say 
that  I  know  of  no  means  at  present  by 
which  this  colony  can  raise  that  amount 
of  money  except  one  means:  We  might 
put  on  a  considerable  heavy  land  tax, 
which  it  would  be  almost  impossible  to 
get  through  our  Parliament. 
[Sir  George  Turner. 


Sir  William  Zeal. — If  you  reduce  the 
minimum  of  incomes  liable  to  the  income 
tax  to  the  same  level  as  in  South  Aus- 
tralia, you  will  get  all  you  want. 

Sir  GEORGE  TURNER.  —  No,  we 
should  not  get  more  than  £50,000  extra. 
I  have  calculated  that.  But  we  could  not 
carry  such  an  amendment  of  our  Income 
Tax  Act. 

Mr.  Isaacs.— It  would  put  the  burden 
on  the  wrong  people,  too. 

Mr.  Deakin.— Put  it  on  the  Legislative 
Council ;  that  is  a  fair  offer. 

Sir  GEORGE  TURNER.— A  scheme  has 
been  suggested  to  me  with  regard  to  this 
bookkeeping — 1  believe  it  has  also  been 
suggested  to  other  members  of  the  Con- 
vention— that  for  the  purpose  of  avoiding 
this  bookkeeping  system  altogether,  we 
should,  if  we  possibly  can,  now  devise 
what  would  be  a  fair  amount  to  recoup 
to  each  colony  on  the  basis  of  the 
population,  not  on  the  per  capita 
basis.  We,  in  Adelaide,  endeavoured  to 
get  rid  of  the  difficulty  of  the  inequality 
in  the  start  of  the  per  capita  system 
by  means  of  a  sliding  scalej  which  I  still 
heartily  approve  of,  and  which  I  would 
have  been  glad  to  have  seen  adopted. 
But  Mr.  Harper,  who  is  a  financial  man 
amongst  us  in  Victoria,  and  also  a  mer- 
chant, assures  me,  from  his  experience  of 
doing  business  in  all  the  colonies,  that 
this  bookkeeping  system  will  absolutely 
fail  to  get  anything  like  a  true  record  of 
trade  transactions  between  the  different 
colonies,  and  he  has  suggested,  and  I 
think  it  is  well  worthy  of  the  considera- 
tion of  the  Convention,  or  at  all  events  of 
the  Finance  Committee,  if  it  can  be  called 
together  again,  that  we  should  take  the 
experience  of  a  certain  number  of  past 
years — three,  four,  or  five  years — ascertain 
the  whole  of  the  duties  that  were  in 
force  in  all  the  colonies,  and  what  was 
the  return  per  capita  of  the  Customs 
revenue,  and  then  endeavour  to  modify 
those  amounts.  He  tells  me  that  in  Vic- 
toria the  amount  would  be  about  £1  13s., 
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and  while  we  may  have  to  pay  more  to 
the  Customs  revenue  by  our  free  list  being 
curtailed,  or  we  may  have  to  pay  less  by 
alterations  of  the  duties,  he  suggests  we 
might  take  that  amount  as  a  fair  basis  on 
which  to  work.  Then,  ascertaining  that 
in  South  Australia  they  pay  a  certain 
amount,  that  we  should  on  that  either 
give  them  a  little  more  or  a  little  less  as 
in  the  circumstances  may  appear  to  be 
just,  and  so  deal  with  all  the  colonies. 

Mr.  Lyne. — That  was  the  first  proposal 
made  in  the  Finance  Committee. 

Sir  GEORGE  TURNER.— I  made  a 
proposal  somewhat  similar  to  that  in  the 
Finance  Committee,  but  this  is  the  pro- 
posal which  has  been  suggested  to  me  by 
Mr.  Harper. 

Mr.  Solomon. — You  proposed  to  pool  it 
all,  didn't  you  1 

Sir  GEORGE  TURNER.— Well,  there 
have  been  so  many  proposals  before  the 
Finance  Committee,  and  I  have  heard  and 
read  so  many,  that  I  am  always  in  doubt 
whether  I  or  somebody  else  proposed  it. 

Mr.  Solomon. — You  proposed  to  pool  it 
all,  but  you  backed  out  of  it  afterwards. 

Sir  GEORGE  TURNER.— This  proposal 
suggested  by  Mr.  Harper  is  simply  for  the 
purpose  of  getting  rid  of  the  bookkeeping, 
which  we  all  admit  is  a  nuisance.  If  it 
were  possible  for  the  Finance  Committee  to 
be  called  together  again — I  do  not  think  the 
Convention  could  go  into  all  the  details  of 
the  scheme  and  give  it  that  full  investi- 
gation which  the  scheme  requires — and  if 
the  Convention  could  see  their  way  to 
adopt  a  scheme  of  this  kind,  it  would  do 
away  with  our  bookkeeping  system  by 
now  fixing  for  the  five  years  a  certain  rate 
per  head,  which  should  be  the  return  to 
each  of  the  colonies,  basing  that  sum  on 
the  actual  returns  for  the  past  five  years, 
and  making  allowance  for  the  different 
colonies  assisted,  dealing  fairly,  justly, 
and  equitably  with  them  all. 

Mr.  McMillan. — It  would  put  each 
colony  into  a  very  invidious  position, 
especially  those  which  have  to  give  away 
something. 


Sir    GEORGE    TURNER.  —  Well,    1 

should  be  glad  if  an  opportunity 
could  be  given  for  the  further  con- 
sideration of  that  particular  scheme. 
What  I  want  to  point  out  more  parti- 
cularly is,  with  regard  to  these  losses, 
that  many  of  the  colonies  cannot  delay 
the  consideration  of  them.  I  believe 
we  ought  to  keep  these  colonies  in  a  safe, 
sound,  and  solvent  condition,  and  en- 
deavour to  make  provision  by  means  of 
which  the  colonies  will  be  able  to  have  repaid 
to  them  practically  the  amounts  they  are 
now  receiving.  I  believe  that  the  losses  I 
have  referred  to  should  be  made  up  by  the 
Federation  itself.  It  may  be  said — "  How- 
can  the  Federation  make  up  the  losses 
unless  it  takes  the  amount  away  from  the 
state  revenues?"  Well,  the  Federation 
sooner  or  later  must  borrow,  and  I  think 
we  should  be  perfectly  justified  in 
formulating  a  scheme  which  would  throw 
the  onus  on  the  Federation  for  the  first 
five  years  of  recouping  to  the  different 
states  the  losses  they  will  sustain,  and 
which  they  will  find  out  by  the  account- 
keeping  system,  allowing  the  Federation 
to  raise  that  money,  as  they  will  have  to 
raise  money  afterwards,  by  means  of  a 
loan. 

Mr.  Symon. — That  is,  to  borrow  money 
to  contribute  to  the  revenue  of  the  various 
states  1 

Sir  GEORGE  TURNER.— To  borrow 
money  to  keep  the  states  in  such  a  con- 
dition as  will  enable  them  to  meet  their 
obligations  and  pay  their  way. 

Mr.  Fraser. — To  borrow  money  to  pay 
interest — a  ruinous  process  ! 

Mr.  Reid. — I  am  afraid  our  securities 
in  the  London  market  will  be  in  a  bad 
condition  if  we  do  that. 

Sir  GEORGE  TURNER.— I  am  look- 
ing at  this  matter  in  the  light  of  my 
knowledge  as  Treasurer  of  one  of  the 
colonies  for  the  time  being,  and  I  am 
looking  to  the  position  the  Treasurer  of  a 
colony,  situated  as  we  are,  will  be  in  when 
he  has  to  make  his  Budget  statement, 
and   has   to   say  to   his   Parliament — "  I 
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cannot  tell  you  what  your  revenue  is 
going  to  be ;  I  do  not  know  how 
much  the  Federation  is  going  to  raise1, 
nor  how  much  it  is  going  to  spend, 
and  therefore  I  do  not  know  how 
much  is  going  to  be  returned  to  this 
state."  There  will  be  a  grave  fear  in  the 
minds  of  all  our  people  that  there  will 
be  a  heavy  loss  to  the  different  colonies 
in  consequence  of  these  various  changes 
which  are  to  be  made.  That  fear  will 
certainly  be  in  the  minds  of  our  people 
outside  unless  we  can  show  them  distinctly 
that  it  is  a  fear  which  has  no  foundation ; 
and  I  shall  be  glad  to  be  satisfied  that  it 
has  no  foundation  so  far  as  I  am  con- 
cerned. But,  unless  this  fear  is  removed, 
we  shall  find  that  one  more  difficulty  will 
be  added  to  confront  those  of  us  who 
are  most  anxious  to  bring  about  the 
accomplishment  of  federation. 

Mr.  Holder. — Have  you  ever  borrowed 
money  in  your  colony  to  pay  your  way  1 

Sir  GEORGE  TURNER.— No. 

Mr.  Holder. — Yet  you  propose  that  for 
the  Federation. 

Sir  GEORGE  TURNER.— But  we  have 
never  been  in  the  difficult  position  in 
which  we  shall  be  placed  by  means  of 
these  changes.  I  am  not  wedded  to  the 
scheme  of  borrowing  money  if  any  other 
scheme  can  be  devised,  but  I  say  that 
unless  we  can  satisfy  the  people  that  they 
are  not  going  to  have  a  heavy  loss  in  con- 
sequence of  the  coming  about  of  federa- 
tion, and  that  we  shall  not  be  called  upon 
to  make  up  the  amount  lost  by  other 
means,  we  shall  have  a  difficult  task  to 
persuade  them  to  enter  into  the  Federa- 
tion. I  shall  be  glad  if  any  other  scheme 
can  be  devised  to  get  over  the  difficulty, 
but  it  is  a  difficulty  that  has  confronted  me 
for  months  past,  and  I  have  never  been  able 
to  satisfy  my  own  mind  in  regard  to  it.  I 
shall  be  glad  if  some  of  the  financial 
authorities  whom  we  have  in  this  Conven- 
tion can  show  me  that  I  am  wrong,  and 
that  the  fears  of  the  people,  that  they  will 
be  called  upon  to  raise  such  a  large 
amount  of  money,  are  unfounded.  At 
[Sir  George  Turner 


present,  however,  I  foresee  the  grave  diffi- 
culties that  the  people  and  the  state 
Treasurers  will  be  faced  with  hereafter  ; 
and  I  do  say  that  for  the  sake  of  federa- 
tion, and  indeed  for  the  sake  of  the 
solvency  of  the  states  in  time  to  come,  we 
should  apply  ourselves  to  devising  some 
means  whereby  the  various  states  will  be 
able  to  get  back  at  least  the  amount  of 
money  they  are  collecting  at  the  present 
time,  to  enable  them  to  carry  on  their 
affairs.  We  put  a  guarantee  in  the  last 
Bill  which  has  been  omitted  now.  That 
guarantee  would  have  forced  the  Federal 
Parliament  to  raise  the  necessary  money 
either  by  customs  duties  of  a  larger 
amount  than  they  otherwise  would  raise 
— which  would  be  one  means  of  getting 
the  money — or  by  some  means  such  as 
borrowing.  I  do  not  like  the  borrow- 
ing plan  myself.  I  confess  that  it  is 
one  that  I  should  be  sorry  to  adopt  if 
any  other  scheme  were  open.  I  have 
only  suggested  that  it  is  one  way  out 
of  the  difficulty  we  are  faced  with.  I 
think  that  we  should  throw  the  onus  upon 
the  Federal  Parliament  of  raising  sufficient 
money  by  Customs  or  in  some  other  way 
to  enable  the  colonies  to  carry  on  to  the 
end  of  the  five  years,  by  which  time  they 
will  have  made  provision,  either  by  a 
natural  increase  of  revenue  or  by  not 
increasing  their  expenditure,  to  meet  the 
difficulties  facing  them.  But  I  fear  that 
unless  we  make  some  such  provision  the 
state  Treasurers  will  be  placed  in  an 
extremely  difficult  position.  I  bring  the 
matter  forward  so  that  we  may  face  it, 
and  so  that  we  may  satisfy  the  people  that 
their  fears  are  not  well  founded ;  but  in 
order  to  satisfy  them  of  that,  I  am  con- 
vinced that  we  must  devise  some  scheme 
for  getting  rid  of  what  at  present  appears 
to  me  to  be  a  great  difficulty  to  contend 
against. 

Mr.  SOLOMON  (South  Australia).— I 
recognise,  with  the  Right  Hon.  Sir  George 
Turner,  that  we  have  at  last  to  face  this 
somewhat  difficult  problem — a  problem 
which  has  been  avoided  at  each  previous 
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meeting  of  the  Convention — that  is,  how 
the  revenue  of  the  Federal  Parliament 
is  to  be  raised.  We  have  taken  it  for 
granted  that  the  whole  of  the  revenue  is 
to  be  raised  by  a  uniform  Tariff.  But,  as 
pointed  out  by  the  last  speaker,  there  is 
nothing  in  this  Bill — nothing  even  in  the 
suggestions  of  the  Finance  Committee — 
to  insist  upon  the  revenue  which  is  to  be 
raised  in  place  of  the  revenue  now  to  be 
given  up  by  the  various  states  being  ob- 
tained from  the  taxpayers  of  the  Common- 
wealth by  means  of  a  Customs  Tariff. 

Mr.  Reid. — And  no  colony  suggests  that 
that  should  be  put  in  the  Bill. 

Mr.  SOLOMON. — No  colony,  perhaps, 
has  suggested  it,  because  it  has  been  taken, 
to  a  great  extent,  for  granted.  But  the 
Right  Hon.  the  Premier  of  New  South 
Wales  will,  perhaps,  call  to  his  memory 
that,  at  the  first  meeting  of  the  Finance 
Committee  in  Adelaide,  there  was  an 
argument  upon  this  very  point ;  and  the 
real  reason — because  it  is  no  use  mincing 
words  at  this  stage  of  our  proceedings — 
why  a  definite  instruction  was  not  placed 
in  this  Constitution  as  to  the  mode  of 
obtaining  the  revenue  was  because  it  was 
thought  that  it  would  be  dictating  to 
the  people  of  Australasia  what  the  fis- 
cal policy  should  be  in  the  future. 
That  reason  was,  as  pointed  out  most 
strongly  by  the  Premier  of  New  South 
Wales,  a  reason  which  would  materi- 
ally affect  the  people  of  New  South 
Wales  as  to  coming  into  this  Federation. 
It  was  admitted  all  through  that  the  pro- 
bability was  that  the  Federal  Parliament 
would  frame  a  Tariff  which,  while  not, 
perhaps,  being  so  protective  in  its  opera- 
tion as  the  Tariff  of  Victoria  or  the  Tariff 
of  South  Australia,  would  be  a  revenue- 
earning  Tariff,  and  which  would  produce 
nearly  as  much  in  the  aggregate  to  the 
whole  of  the  colonies  as  is  at  present 
produced  by  the  existing  Tariffs  of  the 
various  colonies.  That  is  to  say,  that  a 
revenue  Tariff  could  be  framed — and  I 
think  that  on  more  than  one  occa- 
sion   Mr.    Reid    has    mentioned    that    a 


revenue  Tariff  might  be  framed — em- 
bracing only  a  very  few  lines,  which  would 
return  to  the  Commonwealth  a  sum  of 
£6,000,000,  or  about,  or  even  over,  that 
sum,  which  would  be  equivalent  to  the 
aggregate  amount  collected  in  the  various 
colonies  now.  If  we  had  an  assurance 
that  this  course  would  be  adopted,  that  a 
revenue  Tariff  would  be  framed  by  the 
Federal  Parliament  as  the  means  of  raising 
the  revenue  which  the  various  colonies  are 
to  give  up,  there  would  be  little  occasion 
for  the  fear  which  is  now  expressed  by  the 
Premier  of  Victoria.  But  it  has  been 
pointed  out  over  and  over  again  that, 
although  it  has  been  taken  for  granted  by 
this  Convention  that  the  Customs,  which 
the  states  are  giving  up  entirely,  are  to  be 
the  means  of  raising  the  revenue  for  the 
Commonwealth,  there  is  a  power  in  this 
Bill,  in  clause  52,  which  gives  the  Com- 
monwealth the  fullest  possible  power  to 
raise  money  by  any  other  mode  of  taxation. 
It  is  just  as  well  when  we  are  on  this 
most  important  branch  of  our  work  that 
we  should  face  the  question  and  declare 
straight  out — even  though  it  may  be  a  diffi- 
cult thing  to  recommend  to  the  people  of 
any  one  particular  state — that  we  expect 
the  means  of  revenue  to  be  adopted  by  the 
Federal  Parliament  to  be  precisely  the 
same  means  of  revenue  as  we  give  up  to 
them  ;  that  is,  the  Customs  and  Excise. 

Mr.  Reid. — That  means  heads  I  win, 
tails  you  lose. 

Mr.  SOLOMON.— No;  I  think  the 
Premier  of  New  South  Wales  has  admitted 
that  he  fully  expects  that  the  revenue  will 
be  raised  in  that  manner. 

Mr.  Reid. — I  have  never  admitted  any- 
thing as  to  what  the  future  policy  or 
Tariff  of  the  Commonwealth  would  be. 
No  man  can  make  an  admission  on  such  a 
subject,  because  he  does  not  know. 

Mr.  SOLOMON.— I  did  not  say  that  he 
had  prophesied  that  there  would  be  any 
special  Tariff,  but  he  has  said  that  he  was 
prepared,  at  least,  for  the  revenue  being 
raised  through  the  Customs,  and  not 
through  direct  taxation. 
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Mr.  Keid. — I  have  never  admitted  any- 
thing of  the  kind  ;  I  have  never  made  any 
statement  on  the  subject. 

Sir  George  Turner. — The  right  hon- 
orable gentleman  said  the  reverse  on  one 
occasion  by  an  interjection. 

Mr.  SOLOMON.— Well,  we  have  a 
definite  statement  from  him  now  that  he 
does  not  desire  to  be  bound  in  any  way ; 
that  the  colony  of  New  South  Wales,  which 
he  represents,  does  not  desire  to  be  bound 
in  any  way  as  to  the  maimer  in  which  the 
Federal  Parliament  shall  raise  revenue. 

Mr.  Reid. — Or  to  bind. 

Mr.  SOLOMON.— But  as  against  the 
other  four  or  five  colonies,  the  policy  of 
which  is  admitted  on  all  sides,  because 
I  do  not  think  there  is  a  member  of  the 
Convention  representing  any  other  colony 
who  will  not  say  that  he  does  not  fully 
expect  that  the  revenue  of  the  Common- 
wealth will  be  raised  from  Customs  and 
Excise. 

Mr.  Glynn. — Not  for  ever. 

Mr.  SOLOMON.— A  shorter  period  will 
do  for  me,  say  ten  or  fifteen  years.  If  the 
members  who  represent  South  Australia, 
Tasmania,  and  Victoria" were  to  go  back 
to  their  constituents  and  to  say — "  Here 
is  a  Constitution  under  which  we  have  no 
security  that  the  revenue  will  be  raised 
from  Customs  ;  we  are  giving  up  all  right 
by  our  states  to  raise  any  revenue  from 
Customs ;  we  are  placing  ourselves  in  the 
hands  of  the  Commonwealth,  and  it  may 
raise,  if  necessary,  by  direct  taxation, 
£6,000,000,"  will  honorable  members  say 
that  the  Constitution  would  be  accepted  ? 

Mr.  Lyne. — That  is  what  you  are  doing 
by  this  Constitution. 

Mr.  SOLOMON.— We  are  not  doing 
anything  of  the  sort,  and  that  is  my  com- 
plaint. The  reason  why  I  indorse  the 
fears  of  the  Premier  of  Victoria  is  that 
I  can  see  that  under  this  Bill  we  have  not 
laid  down  one  straight  principle  as  to  the 
mode  of  taxation  for  a  given  number  of 
years. 

Mr.  Lyne. — That  is   what  I  say,  and 
you  are  getting  no  guarantee  that  you  will 
[Mr.  Solomon. 


receive  back  the  Customs  revenue  which 
you  are  giving  up  or  that  you  will  get  any 
portion  of  it  returned. 

Mr.  SOLOMON.— If  not,  these  very 
carefully-considered  clauses  as  to  the  mode 
of  distributing  the  surplus  are  of  little 
value  beyond  the  paper  they  are  printed 
upon. 

Mr.  Lyne. — That  is  what  I  think. 

Mr.  Reid. — No  one  denies  that  under 
any  conceivable  fiscal  policy  a  large  amount 
will  be  received  from  Customs.  Under  the 
New  South  Wales  Tariff  on  four  or  five 
articles  we  raise  £1,500,000  a  year. 

Mr.  SOLOMON.— Precisely ;  but  we 
know  that  under  the  New  South  Wales 
Tariff,  if  applied  to  the  Commonwealth, 
there  would  be  a  deficiency  in  the  revenue 
of  the  other  states  of  40  or  50  per  cent. 
That  is  really  the  position,  and  I  think 
that  is  the  position,  although  not  put 
in  such  plain  terms,  which  the  Premier 
of  Victoria  desired  to  take  up.  His 
argument  was  very  cogent  and  de- 
serving of  the  closest  attention  at  this 
juncture.  It  was  that,  whilst  we  have  a 
series  of  clauses  here  given  as  to  how 
the  Customs  and  Excise  revenue  is  to  be 
collected,  and  how  it  is  to  be  distributed 
in  a  certain  way,  we  do  not  place  any 
mandatory  clause  in  this  Bill,  which  will 
insist  upon  the  Federal  Parliament  raising 
any  portion  whatever  of  the  federal 
revenue  from  Customs.  On  the  other 
hand,  there  is  a  sub-section  of  clause  52 
which  says  the  Federal  Parliament  is  to 
have  the  right  to  raise  revenue  by  any 
other  mode  of  taxation  it  pleases  other 
than  Customs.  So  we  are  absolutely 
giving  away  the  whole  sources  of  our 
revenue  to  the  Federal  Parliament  if 
necessary.  Some  honorable  members 
may  say — "What  suggestion  do  you 
make  in  order  to  give  the  security 
which  the  last  speaker  asks  for  ? "  What 
security  have  the  states  that  they  will 
have  anything  returned  by  the  Common- 
wealth Parliament  which  will  be  nearly 
equivalent  to  the  amount  of  revenue  that 
they  collect  for  themselves  at  present  ? 
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Mr.  Lyne. — There  is  no  security  at  all. 

Mr.  Reid. — If  the  limitation  clause  had 
been  left  in  you  would  have  had  the  se- 
curity, because  the  Federation  then  could 
not  spend  more  than  a  certain  amount  per 
annum. 

Mr.  SOLOMON.— I  quite  admit  that ; 
but  even  though  that  clause  has  gone  by 
the  board,  for  various  reasons,  there  is  still 
another  means  of  getting  over  this  diffi- 
culty, which  appears  to  me  to  be  the 
greatest  we  have  to  contend  with.  Every 
member  going  back  to  his  constituents  will 
be  asked  two  or  three  pertinent  questions 
with  regard  to  the  finances  of  the  colonies. 
The  first  will  be  :  What  is  likely  to  be  our 
proportion  of  the  expenditure  1  That  may 
be  easily  answered,  but  not  so  easily 
answered  as  it  would  have  been  if  clause 
87  had  not  been  struck  out,  because  the 
Federal  Parliament  now  has  a  perfectly 
free  hand.  The  next  question,  say  in 
South  Australia,  will  be :  Where  are  we 
going  to  derive  the  £500,000  of  revenue 
which  we  shall  lose  by  giving  up  the 
Customs  % 

Mr.  Lyne. — By  direct  taxation. 

Mr.  Wise. — It  is  purely  imaginary  that 
any  loss  will  occur. 

Mr.  SOLOMON.— I  admit  it  is  uncer- 
tain, and  it  will  be  that  uncertainty  which 
will  be  a  bar  to  our  getting  a  Constitution 
of  this  kind  accepted  by  the  people  of  the 
various  colonies. 

Mr.  Walker. — The  Federal  Parliament 

twill  surely  protect  you. 
Mr.  SOLOMON.— I  am  not  throwing  the 
slightest  doubt  on  the  desire  of  the  Fede- 
ral Parliament  to  do  justice  to  each  colony, 
but  in  the  Federal  Parliament  you  will 
have  the  same  difficulty  as  we  have  in  the 
colonial  Parliaments.  The  fiscal  policy 
in  the  Federal  Parliament  will  be  one  of 
the  hottest  and  most  hardly-fought  ques- 
tions to  be  decided.  The  Premier  of  New 
South  Wales  will  probably  be  a  prominent 
member  of  the  Federal  Parliament,  with  a 
large  number  of  his  supporters  who  at 
present  hold  him  in  office  in  New  South 
Wales.     They  will  be  rabid  free-traders. 


Mr.  Walker. — Staunch  free-traders. 

Mr.  SOLOMON.— I  will  withdraw  the 
word  "  rabid." 

Mr.  Lyne. — "  Rabid  "  is  the  best  word. 

Mr.  SOLOMON.— I  know  "  rabid "  is 
only  applied  to  protectionists.  The  Pre- 
mier, supported  by  perhaps  a  free-trade 
majority  returning  a  large  percentage  of 
free-trade  members  to  the  Legislative  As- 
sembly, will  do  his  best,  unless  in  the 
course  of  events  he  modifies  his  opinions, 
as  leading  politicians  sometimes  do,  to  in- 
sist that  the  Tariff  of  the  Commonwealth 
shall  be  something  like  the  present  Tariff 
of  New  South  Wales.  The  revenue  de- 
rived from  such  a  Tariff,  while  it  might 
be  sufficient  for  the  requirements  of  New 
South  Wales,  will  be  insufficient  for  the 
requirements  of  the  other  colonies. 

Mr.  Lyne. — It  would  not  be  sufficient 
for  the  requirements  of  New  South  Wales. 
It  is  not  sufficient  for  her  requirements 
now. 

Mr.  Reid. — It  would  not  be  sufficient 
if  there  were  an  extravagant  Government 
in  power. 

Mr.  SOLOMON.— Suppose  such  a  Tariff 
were  in  operation  throughout  the  Com- 
monwealth, what  would  the  other  colonies 
do1?  Suppose  a  majority  in  the  Federal 
Parliament  were  inclined  to  agree  to  a 
moderate  Tariff,  such  as  that  which  now 
obtains  in  New  South  Wales,  what  would 
be  the  position  of  a  colony  like  South 
Australia1?  There  every  possible  avenue 
of  revenue  has  been  strained  to  its 
utmost  limits.  We  have  our  land  tax, 
our  income  tax,  our  probate  duties — 
all  strained  to  the  very  last  limit 
that  the  people  will  bear.  If  it  were 
possible  for  the  Federal  Parliament  to 
come  upon  us  and  ask  our  people  for 
another  £250,000  or  £300,000  a  year,  do 
you  think  we  should  be  able  to  raise 
that  amount  %  To  present  a  Constitution 
containing  such  a  possibility  to  our  people 
would  mean  its  immediate  rejection.  I 
have  not  been  led  to  make  these  remarks 
entirely  by  the  suggestion  of  the  Premier 
of    Victoria.      This    difficulty    has    been 
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running  through  my  mind  for  a  consider- 
able period,  in  fact  ever  since  I  took  part 
in  the  meetings  of  the  Finance  Committee 
in  South  Australia.  The  only  sug- 
gestion I  have  yet  heard  that  is  likely 
to  in  any  way  cope  with  the  difficulty  is 
that  thrown  out  by  the  honorable  member 
(Mr.  Holder).  He  suggested  that  a  clause 
should  be  inserted  in  the  Bill  providing 
that  the  Federal  Parliament  should  return 
to  the  various  states  95  per  cent,  of  the 
revenue  collected  from  Customs  and  Excise. 

Mr.  Holder. — Nineteen- twentieths. 

Mr.  Reid. — That  provision  would  offer 
the  strongest  temptation  to  the  Common- 
wealth Parliament  to  raise  all  it  could  by 
direct  taxation,  because  it  would  keep  for 
itself  all  money  raised  by  direct  taxation. 

Mr.  SOLOMON.— Yes.  The  provision 
requires  a  still  further  qualification.  Sup- 
posing, however,  that  the  suggestion  were 
adopted,  if  the  Commonwealth  raised  the 
aggregate  amount  at  present  obtained 
from  Customs  and  Excise  by  the  different 
colonies— £6,000,000  odd— it  would  be 
able  to  expend,  roughly,  about  the  sum 
originally  placed  in  clause  87— £300,000 
a  year. 

Mr.  Reid. — The  Commonwealth  could 
go  on  levying  taxation  in  other  directions. 

Mr.  SOLOMON.— Exactly.  It  would 
be  of  no  more  protection  to  the  states 
to  say  that  the  Commonwealth  should  re- 
turn 95  per  cent,  of  the  amount  raised  by 
customs  and  excise  duties  than  to  say  that 
it  should  return  an  exact  amount,  unless  a 
stipulation  was  introduced  as  to  the  way 
in  which  its  revenue  should  be  obtained. 

Mr.  Reid. — Or  as  to  the  total  amount 
of  revenue  to  be  obtained. 

Mr.  SOLOMON.— We  may  leave  the 
total  amount  to  be  regulated  by  the 
amount  that  we  allow  the  Commonwealth 
to  retain,  provided  that  we  do  one  thing. 
Undoubtedly,  in  the  sub-section  of  clause 
52  which  deals  with  the  right  of  taxation, 
we  have  given  the  Federal  Parliament  far 
too  much  power.  I  admit  that  it  must 
be  given  the  power  to  raise  taxation  in 
any  way  it  thinks  fit  in  cases  of  emergency 
[Mr.  Solomon. 


— a  power  to  be  used  only  as  certain  forms 
of  taxation  are  used  in  England,  in  times 
of  war. 

Mr.  Lyne.— Hear,  hear.  That  is  what 
was  intended. 

Mr.  SOLOMON.— Yes.  I  have  attended 
many  meetings  in  South  Australia  in 
which  it  was  pointed  out  by  myself  and 
other  candidates  that  this  power  of  taxa- 
tion was  intended  to  be  used  only  in  cases 
of  the  direst  necessity. 

Mr.  Reid. — In  New  South  Wales  an 
exactly  opposite  interpretation  was  given. 

Mr.  SOLOMON.  —  That  shows  how 
necessary  it  will  be  for  us  before  finishing 
our  work  to  make  sure  that  this  clause 
means  exactly  what  nine-tenths  of  the  mem- 
bers of  the  Convention  intend  it  to  mean. 

The  CHAIRMAN.— Does  the  honorable 
member  think  that  his  remarks  are 
relevant  to  the  clause  % 

Mr.  SOLOMON.— Undoubtedly.  The 
clause  opens  up  the  whole  question  of  the 
manner  of  taxation.  We  have  given  to 
the  Federal  Parliament  the  whole  of  our 
Customs  and  Excise  revenue,  and  we  have 
also  given  them  power  to  raise  direct 
taxation.  It  appears  to  me  that  the  only 
satisfactory  way  in  which  we  can  answer 
the  questions  of  our  constituents  as  to 
how  they  are  to  be  taxed,  and  how  their 
money  is  to  be  spent,  is  to  adopt  in  the 
first  place  the  suggestion  of  the  honorable 
member  (Mr.  Holder). 

Mr.  Lyne. — That  will  not  be  sufficient. 

Mr.  SOLOMON.— No  ;  but  it  will  give 
a  guarantee  that  nineteen-twentieths  of 
the  Customs  and  Excise  revenue  will  be 
paid  back  to  the  states,  and  that  only 
5  per  cent,  of  it  will  be  expended  by  the 
Commonwealth,  which  means  that  during 
a  period  of  years,  at  any  rate,  the  expendi- 
ture of  the  Commonwealth  will  not  be 
extravagant.  There  will  be  some  know- 
ledge of  what  federation  will  cost  each 
state — knowledge  similar  to  that  contained 
in  clause  87,  which  we  have  eliminated. 

Mr.  Reid.— Five  per  cent,  of  £6,000,000 
is  exactly  the  amount  contained  in  that 
clause. 
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Mr.  SOLOMON.— Yes;  but  I  think  the 
proposal  of  the  honorable  member  (Mr. 
Holder)  is  the  better  one  to  adopt.  It 
is  no  use  saying  that  we  shall  have  a 
certain  amount  returned  from  Customs, 
and  a  certain  amount  retained  for  the 
expenses  of  the  Commonwealth,  unless  we 
also  limit  the  Commonwealth  Parliament 
as  to  their  modes  of  taxation.  We  have 
given  up  our  Customs  and  Excise  abso- 
lutely. Do  we  all  thoroughly  appreciate 
the  fact  that  under  clause  52  we  are 
giving  up  all  other  modes  of  taxation  also, 
if  necessary,  and  that  we  leave  as  an  open 
question  to  be  fought  out  in  the  Common- 
wealth Parliament  the  form  of  taxation 
the  Commonwealth  shall  adopt  %  I  do  not 
think  the  majority  of  the  Convention  ever 
intended  that. 

Mr.  Lyne. — They  have  not  thought  of 
it  at  all. 

Mr.  SOLOMON.— I  think  they  take  the 
sub-section  of  clause  52  to  be  an  emer- 
gency provision.  I  believe  I  am  right 
in  that  conjecture,  and  that  I  echo  the 
opinion  of  a  majority  of  the  Convention. 

Mr.  Higgins. — Do  you  mean  that  the 
power  of  direct  taxation  is  only  an  emer- 
gency provision  1 

Mr.  SOLOMON.— Yes.  Under  clause 
52  the  Federal  Parliament  is  empowered 
to  raise  revenue  by  any  other  mode  of 
taxation.  That  goes  further  than  the 
members  of  the  Convention  intended. 

Mr.  Reid. — They  must  be  little  chil- 
dren. Do  you  think  Sir  Samuel  Griffith 
was  such  a  child  that,  if  he  intended  that 
provision  to  be  restricted  to  one  purpose, 
he  would  not  have  put  that  purpose  in  % 

Mr.  SOLOMON.— I  cannot  say  what 
Sir  Samuel  Griffith's  idea  was,  but  I  am 
sure  of  this  that  it  has  never  been  appre- 
ciated by  the  people  of  the  colonies  or 
by  the  members  of  the  Convention,  that 
under  this  clause  all  the  revenues  of  the 
Commonwealth  might  be  raised  by  direct 
taxation.  A  free-trade  majority  might 
insist  upon  that. 

Mr.  Reid. — Surely  the  majority  of  the 
Parliament  is  to  rule. 
[67] 


Mr.  SOLOMON.— Most  of  the  colonies 
do  raise  a  certain  proportion  of  their  re- 
venue by  direct  taxation.  We  have  framed 
a  number  of  clauses  to  provide  for  the 
method  of  distribution  of  the  surplus  re- 
venue, which  we  all  think  is  to  be  obtained 
by  means  of  customs  and  excise  duties. 
There  is  no  clause  in  the  Bill  which  says 
that  the  revenue  shall  be  raised  in  that 
way. 

Mr.  Lyne. — There  is  nothing  in  the 
Bill  to  say  that  any  portion  of  the  revenue 
shall  be  raised  by  Customs. 

Mr.  SOLOMON.— This  is  a  point  upon 
which  we  do  want  some  definite  and  clear 
provision  in  the  Bill. 

Mr.  Stmon. — That  would  be  settling 
the  policy  of  the  Federal  Parliament. 

Mr.  Reid. — What  is  the  use  of  taking  a 
vote  at  the  polls  if  you  square  it  all  in 
the  Bill? 

Mr.  SOLOMON.— My  honorable  friend 
(Mr.  Symon)  says  that  that  would  be 
settling  the  policy  of  the  Federal  Parlia- 
ment— but  to  what  extent?  Does  not  the 
honorable  member  see  that  with  a  compara- 
tively free-trade  policy  the  £6,000,000  now 
raised  in  the  aggregate  throughout  the  colo- 
nies could  be  raised  by  the  Federal  Parlia- 
ment ?  To  say  that  a  revenue  equal  to  our 
present  revenues  should  be  raised  through 
Customs  and  Excise  would  not  be  dictat- 
ing to  the  Federal  Parliament  that  they 
should  have  a  protective  policy.  It  would 
simply  mean  that  a  revenue  Tariff  of 
some  kind  should  be  imposed  that  would 
bring  in  in  the  aggregate  £6,000,000.  It 
is  admitted  by  most  of  the  Treasurers 
present  that  a  Tariff  not  at  all  approach- 
ing the  protective  Tariff  of  Victoria  could 
be  framed  that  would  bring  in  far  more 
than  £6,000,000  per  annum,  and  that 
would  not  cause  any  great  hardship,  but 
that  would  bear  with  equal  weight  on  all. 

Mr.  Symon. — I  thought  you  wanted 
to  declare  that  for  all  time  the  revenue 
should  be  derived  from  Customs. 

Mr.  SOLOMON.— No,  for  a  period  of 
years.  The  point  was  raised  by  the 
Premier   of    Victoria   that   there   was    a 
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doubt  as  to  how  the  revenue  would  be 
raised,  and  that  there  was  a  doubt  also 
as  to  its  distribution.  Of  course  there  is 
a  doubt.  The  Federal  Parliament  may 
be  inclined  to  raise  revenue  by  direct 
taxation.  We  have  no  security  in  the 
Bill  that  they  will  not  do  so. 

Mr.  Reid. — Supposing  that  a  majority 
of  the  electors  of  the  Commonwealth  are 
in  favour  of  that  method  of  taxation  1 

Mr.  SOLOMON.— The  strain  on  my 
imagination  to  suppose  anything  of  the 
kind  would  be  far  too  severe. 

Mr.  Reid. — Then  why  are  you  fright- 
ened? 

Mr.  SOLOMON.— I  am  frightened  of 
this — that  the  Constitution  does  not  stipu- 
late in  any  very  clear  terms  how  the 
revenue  of  the  Commonwealth  is  to  be 
raised.  It  leaves  it  an  open  question 
whether  after  having  swept  away  our 
local  customs  and  excise  duties  the 
revenue  will  not  be  raised  by  direct  taxa- 
tion. That  is  not  a  proposal  that  would 
be  accepted  by  the  people. 

Mr.  Isaacs. — Have  not  the  people  got 
control  of  the  whole  matter-?  You  are 
forgetting  that  the  Federal  Parliament 
will  be  elected  by  the  people. 

Mr.  SOLOMON.— No,  I  am  not ;  but  I 
remember  this  fact,  that  the  branch  of 
the  Federal  Parliament  which  will  dictate 
the  fiscal  policy,  and  will  have  supreme 
power  in  regard  to  money  matters,  will 
consist,  to  a  very  large  extent,  of  the 
representatives  of  the  larger  colonies.  I 
recognise  that  the  difference  between  the 
fiscal  policy  of  Victoria  and  New  South 
Wales  will  supply  a  balancing  power; 
but  I  say  that  there  should  be  some  decla- 
ratory clause  in  this  Bill,  setting  out  that 
it  is  the  intention  of  the  Convention  that 
a  proportion — and  for  a  term  of  years  a 
considerable  proportion — at  least  of  the 
revenue  should  be  derived  from  customs 
and  excise  duties. 

Mr.   Reid. — Have  we  any  commission 
from  the  people  to  indicate   in  this  Bill 
that  the  fiscal  policy  of  the  Commonwealth 
shall  be  protectionist  or  free-trade  ? 
[Mr.  Solomon. 


Mr.  SOLOMON.— No;  and  I  do  not 
think  that  this  would  convey  any  such  in- 
dication. I  quite  understand  the  attitude 
taken  up  by  the  right  honorable  member. 
I  know  that  the  question  is  a  very  diffi- 
cult one  for  him.  I  know  that  if  he  had 
to  return  to  New  South  Wales  with  an 
admission  that  the  larger  portion  of  the 
revenue  of  the  Commonwealth  would  have 
to  be  obtained  from  the  Customs  his 
position  would  be  a  very  difficult  one. 

Mr.  Walker. — Not  the  larger  portion, 
the  whole. 

Mr.  SOLOMON. — Not  the  whole  neces- 
sarily, because  a  revenue  of  £6,000,000 
could  be  raised  without  any  protective 
policy. 

Mr.  Reid. — The  more  serious  point 
with  me  would  be  this :  To  go  back  to 
the  electors  of  New  South  Wales,  and  tell 
them  that  I,  in  this  Bill,  have  assisted  in 
taking  out  of  their  hands  their  prerogative 
of  fixing  their  own  taxation  as  members 
of  the  Commonwealth. 

Sir  Edward  Braddon.—  For  what  term 
would  you  place  the  obligation  on  the 
Federal  Parliament  of  raising  the  revenue 
in  one  way  or  another? 

Mr.  SOLOMON.— For  the  same  term  of 
years  perhaps  as  stipulated  here. 

Mr.  Symon. — How  much  from  direct 
taxation,  and  how  much  from  indirect 
taxation  ? 

Mr.  SOLOMON. — I  do  not  propose  to 
give  the  Federal  Parliament  power  to 
raise  revenue  by  direct  taxation,  and  I  do 
not  think  the  Convention  does. 

Mr.  Symon. — Oh,  yes. 

Mr.  SOLOMON.— The  sub-section  in 
clause  52  has  never  been  put  before  our 
people  as  a  mode  of  taxation  for  revenue 
purposes. 

Mr.  Symon. — Oh  yes,  it  has. 

Mr.  SOLOMON.— I  do  not  know  that. 
It  has  always  been  put  before  the  people 
as  a  provision  which  was  only  to  be  used 
in  case  of  difficulty. 

The  CHAIRMAN.— Does  the  honorable 
member  think  he  is  in  order  in  discussing 
clause  52,  which  we  have  passed  ? 
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Mr.  SOLOMON.  —  Inasmuch  as  that 
clause  is  intended  to  be  recommitted,  and 
as  I  myself  propose  to  ask  for  its  recom- 
mittal, if  no  other  honorable  member  does, 
I  think  I  am  in  order  in  referring  to  it 
while  discussing  the  question  now  before 
the  Chair. 

The  CHAIRMAN.— When  clause  52 
is  recommitted  will  be  the  proper  time  to 
discuss  it. 

Mr.  SOLOMON.— With  all  due  defer- 
ence to  you,  Mr.  Chairman,  I  think  I  am 
absolutely  in  order,  seeing  that  clause  52 
has  a  bearing  on  this  question,  and  is 
within  the  lines  of  the  present  discussion. 
However,  I  do  not  intend  to  keep  the  Con- 
vention any  longer.  I  recognise  that  there 
is  a  very  great  difficulty  to  be  overcome — 
I  recognise  that  the  guarantee  that  each 
state  shall  receive  a  revenue  equal,  or 
nearly  equal,  to  the  revenue  realized  now, 
is  necessary  to  recommend  this  Constitution 
to  a  large  section  of  our  people,  and  recog- 
nising that  fact,  I  venture  to  think  that  the 
little  time  I  have  occupied  in  discussing 
this  question  has  not  been  misspent. 

Sir  JOHN  DOWNER  (South  Australia). 
— As  it  is  now  nearly  five  o'clock,  at  which 
hour  we  usually  rise,  I  think  I  shall  be  con- 
sulting the  wishes  of  the  committee  if  I 
move  that  progress  be  reported.  I  there- 
fore beg  to  move,  Mr.  Chairman,  that  you 
report  progress,  and  ask  leave  to  sifc  again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  eight 
minutes  to  five  o'clock  p.m. 


THURSDAY,  17th  FEBRUARY,  1898. 


Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  thirty- 
three  minutes  past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 


Discussion  (adjourned  from  the  pre- 
vious day)  was  resumed  on  clause 
92  (Payment  to  each  state  for  five 
years  after  uniform  Tariffs),  on  which  Mr. 
Reid  had  proposed  an  amendment  to  omit 
all  the  words  after  "  imposed."  (See  page 
1042.) 

Mr.  DEAKIN  (Victoria).— I  trespass 
on  the  time  of  the  Convention  with  some 
diffidence,  but  trust  to  exhibit  my  sense 
of  the  importance  of  time  by  curtailing 
my  remarks.  It  may  be  because  I  survey 
this  financial  question  in  some  sense  as 
an  outsider  that  it  appears  to  me  to  be,  in 
its  essence,  not  a  difficult,  but  a  simple 
problem.  The  situation  with  which  we 
are  confronted  is  a  proposal  for  union 
among  several  states,  each  of  which 
is  to  part  with  certain  of  its  services. 
Those  services  involve  a  certain  outlay  on 
the  part  of  the  state,  and  return  in  gross, 
in  every  colony,  a  considerable  profit  over 
and  above  that  outlay. 

Mr.  Walker. — Except  defence. 

Mr.  DEAKIN. — I  am  treating  them 
in  gross.  Taking  them  in  gross,  in  every 
colony  the  cost  of  the  services  proposed 
to  be  transferred  falls  considerably  short 
of  the  revenue  derived  from  them.  Con- 
sequently, each  colony  has  up  to  the 
present  time  derived  a  gain  or  profit 
from  those  services  which  they  are  now 
proposing,  for  the  purposes  of  union,  to 
surrender. 

Sir  George  Turner. — You  are  including 
Customs  in  the  profit. 

Mr.  DEAKIN. — Necessarily.  I  include 
Customs,  Posts  and  Telegraphs,  and  every 
service  which  the  states  are  asked 
to  surrender.  No  one  pretends  that  it 
is  necessary  for  the  purposes  of  union 
that  they  should  surrender  the  profit— 
the  gain — which  they  have  been  making 
from  these  services.  As  I  understand 
the  position,  we  all  admit  that,  in 
federating  the  services,  the  states  must 
not  be  deprived  of  that  gain  which  they 
have  been  deriving  from  them  in  the 
past — upon  which  their  past  Budgets  have 
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been  built,  and  on  which  their  future 
Budgets  must  also  be  built — unless  their 
whole  financial  systems  are  to  be  dislocated. 
Consequently,  it  appears  to  me  that,  ex- 
press it  as  we  may,  we  do  not  intend 
to  endow  the  Federal  Government  with  a 
large  revenue  derived  at  the  expense  of 
the  states.  We  propose  to  endow  the 
Federal  Government  with  the  largest 
powers  of  raising  revenue  from  the  whole 
people  of  the  whole  Commonwealth,  but 
we  do  that  subject  to  what  we  admit  to  be 
practically  a  debt  from  the  Commonwealth 
to  the  several  states  —  represented  by 
the  balance  to  their  credits  which  they 
have  gained,  say,  during  the  period  of 
the  last  few  years  from  the  receipts  of 
the  services  now  proposed  to  be  surren- 
dered. If  that  be  so,  is  it  not  something 
of  an  ostrich  like  policy  to  allow  this  mea- 
sure to  be  placed  before  the  public,  rely, 
ing  simply  upon  what,  no  doubt,  we 
would  be  justified  in  relying  upon  if  we 
had  no  other  resources — that  is,  the 
natural,  and  indeed,  the  inevitable  working 
of  this  Constitution?  This  Constitution 
will  be  intrusted  to.  the  elected  of  the 
whole  of  the  people  of  the  Common- 
wealth. The  whole  of  the  people  of 
the  Commonwealth  will  have  an  interest 
in  maintaining  the  solvency  of  the  seve- 
ral states.  A  period  must  pass  before  the 
several  states  adjust  themselves  to  their 
new  circumstances,  before  they  deal  with 
the  situation  in  each  state  created  by  a 
diminished  revenue  and  a  diminished  ser- 
vice, before  they  adapt  themselves  entirely 
to  their  new  position  as  subordinate  states, 
instead  of  being,  as  they  are  at  present, 
practically  independent  states.  During 
that  interregnum  the  Constitution  con- 
tains already,  and  must  contain  to  fulfil 
the  merest  requirements  of  good  faith, 
an  implied  guarantee  that  the  Common- 
wealth will  see  that  during  that  period 
the  solvency  of  the  several  states  shall 
not  be  imperilled.  Now,  if  that  be 
the  implied  guarantee,  why  is  it  not 
possible  to  make  it  express  and  explicit  ? 
If  that  be  essential  to  fair  dealing,  why 
[Mr.  Dealcin. 


should  we  not  adopt  the  method  of  plain 
dealing,  and  put  it  on  the  face  of  this 
Bill  that  for  some  time  which  may  seem 
reasonable,  the  Treasurers  of  the  several 
states,  instead  of  requiring  to  frame  their 
Budgets  in  advance  on  a  merely  specula- 
tive basis,  uncertain  as  to  the  absolute 
return  they  will  receive  from  the  Common- 
wealth, should  be  enabled  to  grapple  with 
the  local  problems  that  will  surround  them? 
If  they  are  to  do  this,  they  must  be  able 
to  lay  before  their  Parliaments  in  each 
financial  statement  an  estimate  which 
shall,  at  all  events,  be  approximate,  of  the 
revenue  they  expect  to  receive  from  the 
Commonwealth.  If  the  state  Treasurers 
cannot  frame  their  Budgets  without  this, 
and  the  Commonwealth  cannot  possibly  be 
blind  to  its  obligations  in  this  respect,  what 
reason  have  we  to  urge  why  we  should  not 
endeavour  in  some  terms — as  general  as 
you  please,  but  sufficiently  explicit — to 
convey  our  meaning  to  those  who  read 
while  they  run?  Why  should  we  not 
place  in  this  Constitution  some  general 
indication  of  our  foresight  of  that  position  ? 
Personally,  I  should  be  sorry  to  see  the 
financial  inter-relations  between  the  Com- 
monwealth and  the  states  prolonged  for 
any  greater  period  than  is  necessary.  I 
know  that  some  honorable  members  look 
forward  to  a  permanent  financial  inter- 
course between  the  states  and  the  Com- 
monwealth, and  to  a  periodical  re-adjust- 
ment of  their  relations. 

Mr.  Holder.  —  The  solvency  of  the 
states  will  not  become  less  important. 

Mr.  DEAKIN.— The  solvency  of  the 
states  will  never  become  less  important, 
but  it  will  be  much  less  threatened  after 
the  first  few  years.  The  situation  will  be 
greatly  cleared,  and  by  various  proposals 
which  have  been  already  submitted — 
those  dealing  with  the  national  debts,  and 
also,  possibly,  national  railways — it  may 
be  possible,  and  must  be  found  desirable, 
in  the  course  of  time,  to  frame  a 
financial  system  which  shall  practically 
cut  the  several  states  entirely  free  from 
the  Commonwealth,  or,  at  all  events,  leave 
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them  with  only  certain  fixed  financial  re- 
lations with  it.  We  should,  as  far  as  pos- 
sible, exclude  from  the  consideration  of  the 
Commonwealth  Parliament  the  finances  of 
the  states  as  states,  and  exclude  from 
the  states  as  states  any  consideration  of 
the  financial  position  of  the  Common- 
wealth. That  is  the  position  which  has  been 
secured  in  the  United  States  of  America. 
There  the  state  Legislatures  concern  them- 
selves in  no  degree  with  federal  finance. 

Mr.  Reid. — But  we  know  how  that  po- 
sition was  gained  there.  They  had  an 
enormous  surplus,  and  squandered  it  in- 
stead of  returning  it  to  the  states. 

Mr.  DE AKIN.— But  if  they  had  not 
had  this  surplus,  as  they  need  not  have  had, 
or  if  they  had  expended  it  judiciously,  say 
upon  purely  national  works,  that  scandal 
would  not  have  arisen.  There  is,  at  all 
events,  a  clear  line  of  demarcation  between 
state  and  federal  finance  in  the  United 
States,  and  I  trust  that  in  the  Common- 
wealth of  Australia  the  same  line  of  de- 
marcation shall  be  clearly  drawn  as  soon 
as  possible. 

Mr.  McMillan. — I  think  we  could  dis- 
cuss this  matter  much  better  on  some 
concrete  amendment  or  resolution.  That 
would  save  time. 

Mr.  Reid. — It  is  important  enough  to 
be  discussed  generally. 

Sir  George  Turner. — We  had  better 
get  each  other's  views. 

Mr.  Reid. — Yes ;  it  is  one  of  the  most 
important  things  to  settle. 

Mr.  DEAKIN. — I  largely  coincide  with 
the  honorable  member  (Mr.  McMillan),  but, 
at  the  same  time,  do  not  think  I  am  the 
person  called  upon  to  frame  such  an 
amendment,  though  quite  willing  to 
discuss  it  if  it  be  submitted  by  some 
honorable  member  more  experienced  in 
dealing  with  matters  of  finance.  To  re- 
turn to  the  question  before  us,  it  appears 
to  me  clear  that  there  is  in  this  Con- 
stitution an  implied  obligation  on  the 
Commonwealth  not  to  deprive  the  states 
of  the  profit  they  have  been  gaining  in 
the   past    from  the  transferred  services  ; 


and  if  that  be  so,  I  fail  to  see  why  some 
agreement  should  not  be  arrived  at  in  the 
Finance  Committee  as  to  the  particular 
sum  for  which  the  Commonwealth  should 
be  liable  to  each  state,  at  all  events,  for  a 
fixed  period.  These  states  must  neces- 
sarily grow,  and  as  they  grow  the  Com- 
monwealth revenue  necessarily  increases ; 
and,  as  the  Commonwealth  revenue  in- 
creases, possibly  the  state  requirements 
from  the  Commonwealth  may  increase 
also.  As  increase  must  arise  in  the 
natural  course  of  events,  it  would  not  be 
taking  too  bold  or  too  hazardous  a  step 
to  fix  the  sum  of  the  past  profits  gained 
from  those  services,  and  hitherto  utilized 
by  the  several  states  for  other  purposes 
within  their  own  colonies,  and  to  make  a 
return  of  that  sum  the  minimum  return, 
either  for  a  fixed  period,  or,  if  necessary, 
in  perpetuity. 

Mr.  Wise. — Why  mention  any  sum  at 
all  ?    Why  not  leave  it  to  the  Parliament  ? 

Mr.  DEAKIN.— I  would  be  perfectly 
willing  to  leave  it  to  the  Parliament,  if  it 
were  not  a  problem  which,  it  seems  to 
me,  we  could  solve  equitably  and  exactly 
here. 

Mr.  Reid. — On  the  lines  you  mention, 
do  you  mean  to  limit  them  to  five 
years  ? 

Mr.  DEAKIN.— I  would  be  willing  to 
do  so.  The  only  colony  I  can  conceive  as 
requiring  to  be  dealt  with  in  any  different 
manner  from  the  rest  of  the  group,  in 
forming  an  estimate  as  to  the  amount  to 
be  returned,  would  be  the  colony  of  New 
South  Wales.  There  the  difference  is  not 
so  great  as  it  seems,  because  the  mea- 
sure of  the  sum  to  be  returned  is  deter- 
mined by  the  profit  gained,  and  is  not 
determined  by  the  height  of  the  duties 
by  which,  so  far  as  the  Customs  are  con- 
cerned, that  revenue  is  gained.  In 
this  particular  regard,  and  for  this  pur- 
pose, all  Tariffs  are  dealt  with  as  merely 
revenue  Tariffs,  and  some  of  the  Tariffs 
— notably  that  of  Victoria — imposes  high 
duties  in  certain  directions  not  with  a 
view  to  gaining  revenue,  but  of  curtailing 
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the  revenue  derived  from  imports.  There 
is  not,  therefore,  so  great  an  injustice  in 
using  the  several  Tariffs  as  a  common 
measure,  in  determining  the  profits  gained 
from  the  state  services,  as  might  appear. 
If  New  South  Wales  raised  any  question 
on  the  ground  that  their  Tariff  would 
be  measured  with  the  existing  protec- 
tionist Tariffs,  there  would  be  no  diffi- 
culty in  reverting  to  the  time  when  New 
South  Wales  was  under  a  protectionist 
Tariff.  We  could  then  set  out  exactly  in 
a  schedule  to  this  measure  the  minimum 
amount  to  be  returned  by  the  Common- 
wealth to  the  several  states  for  a  period  of 
five  years.  That  would  not  put  the  local 
Treasurers  in  possession  of  any  extrava- 
gant surplus,  but  would  simply  enable 
them  to  know  in  advance  the  sum  they 
must  receive  from  this  source. 

Mr.  Dobson.— In  order  to  get  the  full 
benefit  of  your  suggestion,  ought  not  the 
sum  to  rise  every  year  with  the  popula- 
tion? 

Mr.  DEAKIN.— No  \  for  the  first  five 
years  the  one  thing  needful  is  to  have  a 
minimum  to  which  the  Treasurers  may 
look  with  confidence,  and  on  which  they 
may  base  their  Budget  calculations. 

Sir  Philip  Fysh.  —  Can  they  do  that 
now?  Does  not  the  sum  available  vary 
according  to  circumstances  1 

Mr.  DEAKIN.— Does  the  honorable 
member  compare  the  position  of  the  local 
Treasurers  now  with  their  position  after 
four  or  five  of  their  chief  services  have 
vanished,  and  they  are  dependent  on  the 
decision  of  another  body  as  to  the  amount 
they  will  obtain  from  them  ?  There  is  no 
comparison.  The  whole  situation  is  revolu- 
tionized. If  the  honorable  member  is  able 
to  predict  what  the  fiscal  policy  of  the 
Commonwealth  Parliament  will  be,  and 
what  it  will  yield  under  these  entirely 
new  and  novel  conditions,  I  will  venture 
to  promise  for  him  a  very  brilliant  future 
in  financial  circles. 

Mr.    Holder. — It   would    be  easier  to 
make  the  forecast  for  Tasmania  than  for 
the  Commonwealth. 
[Mr.  Ueakin. 


Mr.  DEAKIN.— Yes.  I  do  not  take 
that  interjection  to  be  an  objection  to  the 
course  I  am  urging  on  the  consideration 
of  the  Convention.     Am  I  right  ? 

Mr.  Holder. — I  think  it  is  an  objection. 

Mr.  DEAKIN.— If  the  honorable  mem- 
ber intends  it  as  an  objection,  he  means 
that  it  would  be  a  more  difficult  task  for 
the  Federal  Treasurer  to  so  adjust  his 
Tariff  as  to  be  able  to  obtain  the  sum 
rendered  necessary  by  specific  guarantees 
than  it  would  be  for  the  several  Treasurers 
of  the  several  colonies,  in  ignorance  of 
his  policy,  to  forecast  their  subordinate 
Budgets. 

Mr.  Holder. — No ;  what  I  say  is  that 
it  would  be  quite  impossible  for  us  in  this 
Convention  to  make  a  forecast  of  the 
Commonwealth  finances  and  to  put  it  in 
the  Bill. 

Mr.  DEAKIN. — There  is  no  necessity 
to  do  that. 

Mr.  Holder. — You  want  us  to  do  it. 

Mr.  DEAKIN.— No.  The  obligation 
the  Commonwealth  assumes  is  only  in 
respect  of  the  profits  earned  by  the 
transferred  services  in  the  past.  These 
services  are  practically  certain  to  yield  as 
much  in  the  future,  and  the  probability  is 
that  they  will  yield  more  ;  but  the  loss 
caused  by  the  abolition  of  intercolonial 
duties  is  a  definite  one,  the  measure  of 
which  can  be  approximately  gauged. 
The  position  of  the  Treasurer  of  Tas- 
mania, or  the  Treasurer  of  any  other 
colony,  although  simpler  in  this  respect 
than  the  position  of  the  Treasurer  of  the 
Commonwealth  in  the  earlier  years  of 
the  Federation,  would  not  be  greatly 
simpler.  If  the  honorable  member  follows 
out  his  own  suggestion,  he  will  see  that 
the  amount  guaranteed  would  be  very 
small  as  compared  with  the  sums  with 
which  the  Federal  Treasurer  must  deal. 

Mr.  Barton.  —  Does  the  honorable 
member  propose  to  give  a  general  liberty 
to  the  Commonwealth  to  assist  the  states 
financially  ? 

Mr.  DEAKIN. — I  have  no  objection  to 
that,    but  am    going   a  little  further.     I 
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am  suggesting  a  specific  determination  by 
the  financiers  of  this  Convention  of  the 
profit  which  has  been  earned  by  the 
several  services  the  states  are  about  to 
transfer.  After  deducting  their  cost, 
there  is  a  certain  amount  left  as  profit, 
and  that  sum  having  been  determined, 
if  necessary  with  some  special  allow- 
ance in  the  case  of  New  South  Wales, 
i  hould  be  guaranteed  to  each  state 
by  the  Commonwealth  for  a  period  of, 
say,  five  years,  to  give  the  local  Trea- 
surers a  knowledge  in  advance  of  the 
amount  they  may  expect  to  receive  from 
the  Commonwealth  during  that  time  of 
adjustment. 

Mr.  Barton. — That  is  far  better  than 
a  general  liberty  to  assist. 

Mr.  DEAKIN. — I  am  happy  to  have  the 
honorable  member's  approbation  to  that 
extent.  I  do  not  propose  to  reply  at 
length  to  the  Hon.  Mr.  Holder,  who  has 
studied  this  question  in  all  its  aspects.  If 
he  takes  into  account  the  relatively  small 
amounts  which  are  to  be  guaranteed 
by  the  Federal  Treasurer,  and  also  the 
enormous  resources  at  his  command,  he 
will  admit  that  the  task  before  him, 
though  liable  to  be  somewhat  in- 
creased nominally  by  the  existence  of 
a  specific  guarantee,  is  not  really  in- 
creased if,  as  I  believe,  there  is  already 
an  implied  guarantee  that  the  Fede- 
ral Treasurer  must  provide  for  these 
wants. 

Mr.  Holder. — I  agree  with  you  there. 

Mr.  DEAKIN.— Then  that  fulfils  my 
purpose  so  far  as  this  argument  is  con- 
cerned. My  last  argument  to  the  Con- 
vention on  this  matter  is  that  such  a 
provision  as  I  am  suggesting  does  not 
run  counter  to  the  desires  of  the  repre- 
sentatives of  New  South  Wales  by  co- 
ercing the  Commonwealth  into  a  particu- 
lar form  of  fiscal  policy.  It  is  a  question 
of  revenue  which  can  as  well  be  met  by 
a  revenue  as  by  a  protectionist  Tariff, 
and  if  the  implied  obligation  already  ex- 
ists  under  the  Constitution,  and  will  be 


recognised  by  the  Commonwealth,  those 
who  support  a  revenue  Tariff  should  not 
be  in  any  way  prejudiced  by  the  adoption 
of  such  a  proposal. 

Mr.  O'Connor. — Can  the  honorable 
member  say  roughly  what  the  profit  on 
the  transferred  services  is  ? 

Mr.  DEAKIN.— I  had  it  all  worked 
out  in  detail  in  Adelaide,  but  later  returns 
have  been  presented  to  the  Convention. 

Mr.  Wise. — It  can  be  ascertained  from 
the  document  that  was  laid  on  the  table 
the  (it her  day.  The  total  comes  to  about 
£850,000. 

Mr.  DEAKIN.— We  used  to  reckon  it 
at  that,  but  I  thought  the  amount  had 
been  altered.  If  the  payment  of  such  a 
sum  be  impliedly  guaranteed  already  this 
provision  would  cast  no  fresh  burden  on 
the  Commonwealth.  The  obligation  can 
be  met  by  a  revenue  or  a  protectionist 
Tariff. 

Mr.  Reid. — Or  by  other  means. 

Mr.  DEAKIN.— Yes.  Although  agree- 
ing largely  with  the  views  expressed 
by  my  honorable  friend  (Mr.  Solomon) 
yesterday,  I  disagreed  with  him  alsolutely 
in  one  particular,  and  that  was  in  the 
assumption  that  direct  taxation  of  any 
kind  is  conceivable  in  the  earlier  years 
of  the  Commonwealth,  or  in  any  of  the 
years  of  the  Commonwealth  save  under 
pressure  of  extreme  dire  national  necessity. 
So  far  as  one  can  forecast  the  situation, 
one  need  ask  for  no  guarantee  on  that 
subject.  I  feel  absolutely  certain  from 
past  experience  of  the  feeling  of  the  people 
of  the  different  colonies  that,  whatever 
the  policy  of  the  Commonwealth  may  be 
in  fiscal  matters,  the  whole  sum  required 
will  be  raised  by  means  of  the  Cus- 
tom-house, whether  it  be  by  a  reve- 
nue or  a  protectionist  Tariff.  There 
is  not  the  least  risk  of  a  proposal  for 
direct  taxation.  At  the  same  time,  to  be 
frank,  it  seems  to  me  to  be  clear  that 
the  Tariff  will  be  protectionist  and  not 
revenue.  The  combination  of  the  two 
purposes  is  not  difficult,  and  especially  in 
the  earlier  years.      Duties   which    would 
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become  protectionist  after  a  lapse  of  time 
might,  in  the  first  instance,  be  largely 
revenue  producing.  It  appears  to  me, 
for  these  and  other  reasons,  that  the 
Tariff  will  be  protectionist,  but,  at  the 
same  time,  the  proposal  I  am  now 
submitting  bears  no  more  in  favour 
of  a  protectionist  than  of  a  revenue 
Tariff.  I  think  I  have  now  said  all  that 
is  necessary.  The  suggestion  I  have  made 
implies  no  distrust  of  the  Federal  Par- 
liament. We  can  work  out  this  problem 
now,  and  we  ought  to  do  it.  I  am  con- 
tent to  leave  to  the  Federal  Parliament 
the  solution  of  every  problem  we  cannot 
fairly  deal  with  here.  If  it  can  be  shown 
to  me  that  there  is  some  element  in  this 
problem  which  we  cannot  possibly  master, 
I  shall  be  quite  willing  to  leave  it  to  the 
Federal  Parliament.  I  shall  leave  it  to  the 
Federal  Parliament  with  perfect  confidence 
should  my  proposal  be  rejected,  but  if  the 
situation  be  as  I  see  it,  why  should  we  palter 
with  the  question  ?  Why  should  we  not 
set  it  forth  in  explicit  terms  on  the 
face  of  this  Constitution  that  the  states 
will  have  this  guarantee,  and  in  that 
way  put  heart  into  a  great  number 
of  people  who  are  at  present  disposed 
to  adversely  criticise  what  we  have 
done?  The  Bill,  as  it  now  stands,  requires 
for  its  full  interpretation  a  considerable 
amount  of  constitutional  knowledge.  Al- 
though the  members  of  the  Convention 
and  others  will  have  every  opportunity  of 
expounding  it,  in  the  light  of  their  con- 
stitutional knowledge,  to  the  public,  the 
measure  itself  will  not,  except  to  a  student 
of  our  form  of  government,  convey  a  great 
deal  of  what  it  necessarily  means.  Not 
only  is  the  very  fact  of  responsible  go- 
vernment not  set  forth  in  express 
terms,  but  the  results,  as  we  know  them, 
of  the  working  of  responsible  government 
are  scarcely  more  than  indicated,  even  to 
the  practised  eye.  So  with  the  financial 
clauses,  the  necessary  working  of  our  Con- 
stitution, given  electors  whom  we  know 
and  methods  which  we  know,  must  pro- 
duce a  certain  definite  result,  that  is  to 
[Mr.  Deakin. 


say,  a  frank  recognition  by  the  Common- 
wealth of  its  obligation  towards  the  several 
states,  especially  during  the  interregnum, 
and  a  ready  confidence  on  the  part  of  the 
states  in  the  justice  they  will  receive. 
But  it  would  be  of  advantage,  seeing  that 
the  measure  is  to  be  distributed  broad- 
cast over  Australia,  and  that  it  will  be 
read  by  many  who  are  not  familiar  with 
these  processes,  if  a  guarantee  were  given 
to  the  states  in  express  terms.  By  expressly 
indorsing  this  fair  and  equitable  arrange- 
ment now  we  should  place  the  states  in  a 
position  of  assured  solvency,  and  we  should 
remove  a  cause  of  public  apprehension. 

Mr.  McMILLAN  (New  South  Wales). 
— I  should  have  preferred  to  wait  until 
some  actual  proposal  was  submitted  to  the 
Convention  before  I  addressed  myself  to 
this  question.  It  does  seem  to  me  that 
we  are  very  likely  in  our  desire  to  get 
at  some  certainty  on  particular  points 
in  this  Constitution  to  absolutely  forget 
the  principles  with  which  we  have  to  deal. 
I  am  quite  ready  to  admit  that  everything 
in  this  Constitution  affecting  the  great 
principles  of  federal  government  ought 
to  be  stated  as  clearly  and  as  completely 
as  possible,  so  that  no  interpreter  of  this 
law  in  the  future  could  possibly  mis- 
apprehend the  subject.  On  the  other 
hand,  in  some  cases,  where  if  you  exercise 
common  sense  and  reason,  there  is  no 
possible  future  danger,  there  has  been 
an  attempt,  in  order  to  meet  a 
mere  shadow  of  a  danger,  to  in- 
troduce into  the  Constitution  matters 
which  are  absolutely  revolting  to  the 
principles  of  the  Constitution  itself.  Now, 
let  us  look  at  the  question  just  for  a 
moment  practically  as  it  will  strike  those 
who  have  to  deal  with  it.  One  of  the 
first  duties  of  the  Federal  Parliament  vv  ill 
be  to  frame  a  Tariff.  Is  it  not  an  under- 
lying principle  of  all  these  financial  clauses 
that  the  Federal  Parliament  ought  to  be 
absolutely  untrammelled  in  framing  that 
Tariff?  Any  man  who  has  the  honour 
of  being  a  member  of  the  popular  branch 
of   the   Legislature  will   no   doubt   be  a 
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student  of  our  actions  and  proceedings 
in  this  Convention,  and  be  fully  seised  of 
the  historical  facts,  of  the  conditions  sur- 
rounding the  Federation,  and  cf  the 
peculiar  conditions  of  the  different  states. 
It  is  absolutely  impossible  to  suppose 
that  any  Tariff  will  be  framed  without  a 
full  consideration  of  the  financial  position 
of  the  different  states.  As  I  said  before, 
it  is  not  as  if  our  finances  were  isolated  ; 
it  is  not  as  if  we  were  giving  over  to  the 
Federal  Parliament  one  portion  of  our 
taxing  machinery,  or  one  part  of  our 
Customs  revenue,  say  that  derived  from 
alcohol.  We  are  giving  over  the  whole 
of  the  great  machinery  of  taxation. 
Having  done  so,  there  is,  and  to  my  mind 
there  must  be  for  a  long  time  to  come — 
until  the  states  become  so  populous  as  to 
be  able  to  support  themselves  by  direct 
taxation — a  strong  link  between  the  Fede- 
ral Government  and  the  state  Governments 
which  cannot  be  ignored  under  any  pos- 
sible set  of  circumstances. 

Mr.  Reid. — They  are  inseparably  bound 
together  from  the  very  nature  of  the  case. 

Mr.  McMILLAN.— Exactly.  If  we  as 
sensible  men,  dealing  with  a  broad  Consti- 
tution like  this,  are  perfectly  certain  that 
these  interests  cannot  be  ignored,  bear- 
ing in  mind  the  fact  that  the  conditions 
of  four  of  the  colonies  are  more  or  less 
identical,  and  that  only  one  colony,  so  to 
speak,  seems  to  be  an  obstruction,  it  is 
against  common  sense  and  reason  that  this 
position  should  not  be  considered.  Are 
we  about  to  give  over  the  management  of 
our  affairs  to  some  foreign  power?  Is  it 
not  likely  that  a  large  number  of  the  men 
here  present  may,  if  federation  is  con- 
summated within  a  reasonable  period,  be 
members  of  the  Federal  Parliament?  Will 
not  every  man  representing  the  states  in 
the  Federal  Legislature  be  saturated  with 
the  wishes  and  the  necessities  of  the 
state  which  he  represents?  We  have,  on 
the  one  hand,  common  sense  and  know- 
ledge of  all  the  conditions.  What  do 
honorable  members  want  to  substitute  for 
this  ?     They  want  to  insert  in  the  Bill  a 


provision  of  a  kind  most  offensive  to  men 
engaged  upon  legislation — an  absolute 
mandate  to  the  effect  that  the  framing 
of  the  Federal  Tariff  must  be  done,  not 
upon  the  lines  and  conditions  which 
they  may  think  fit  to  apply,  but  upon 
absolute  local  conditions.  It  is  proposed 
to  tell  them,  practically  under  a  threat, 
that  they  must  do — what  ?  This  is  the  crux 
of  the  whole  matter.  That  they  must 
create  a  certain  volume  of  revenue,  which 
practically  fixes  the  Tariff.  I  am  not 
going  to  say  that  they  may  not  manufac- 
ture a  Tariff  upon  purely  revenue  lines, 
but  from  my  investigation  of  the  matter 
I  consider  that  not  one  of  the  four  colo- 
nies to  which  reference  has  been  made 
is  likely  to  give  up  its  protectionist 
ideas  for  some  time  to  come.  Does  any 
one  imagine  that  the  Federal  Tariff 
will  be  framed  upon  purely  revenue  lines? 
I  do  not,  and  I  am  not  going  to  tell  the 
people  of  the  colony  I  represent  that  it 
will.  I  am  perfectly  certain  that  New 
South  Wales  must  sacrifice  more  or  less  of 
her  present  fiscal  system  in  the  interests 
of  federation  ;  but  it  seems  to  me  that,  if 
you  put  us  in  the  position  of  having  to 
tell  the  people  of  New  South  Wales  not 
merely  that  there  is  a  general  ^probability 
that  a  new  fiscal  system  will  be  produced, 
but  that  we  have  absolutely  placed  in 
the  Convention  a  mandate  rendering  it 
necessary  for  the  Federal  Parliament 
to  make  this  change,  you  strike  a  very 
hard  blow  at  the  success  of  federation. 
I  do  not  say  that  in  any  tone  of  threat. 
I  think  it  is  our  duty  when  we  come 
to  these  crucial  matters  to  say  exactly 
what  are  the  difficulties  with  which  we 
believe  we  shall  have  to  contend  when 
before  our  own  people.  I  hold,  as  I  have 
always  held,  that  one  of  the  first  principles 
of  honesty  requires  that  we  shall  let 
the  people  know  the  full  extent  of  the 
meaning  of  federation.  Therefore,  and 
I  say  it  honestly,  if  I  were  a  member 
of  the  Victorian  representation — or  of 
any  representation  other  than  that  of 
New      South      Wales — I      should      be 
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perfectly  satisfied  with   the  clause  as  it 
stands.     I  believe,  taking  into  considera- 
tion the  general  principles  of  fairness  and 
honesty  which  will  prevail  with  the  mem- 
bers of  the  Federal  Parliament,  not  to  speak 
of   their  mere  selfish   interests,  that  the 
position  of  the  other  colonies  is  assured. 
What  Government  could  carry  through  a 
Tariff  at  the  beginning  of  the  life  of  the 
•Commonwealth,    unless    it    did   that   for 
which  every  one  was  contending  ?     Surely 
this  provision  is  not  upon  all-fours  with 
those    other    parts    of    the   Constitution 
where    it    is    absolutely   necessary    that 
language  should  clearly  define  the  inten- 
tions of  the  law-makers.    For  these  reasons 
I   must  object  to  any  alteration  of   the 
recommendations   of    the   Finance    Com- 
mittee.    If  we  do  not  put  in  a  provision 
guaranteeing  a  certain  minimum  return, 
we  shall  be  trying  to  do  what  is  simply  im- 
possible.   It  appears  to  me  that  honorable 
members  wish  to  insert  something  which 
shall  be  between  an  absolute  mandate  and 
a  mere  direction.  What  would  be  the  good 
of  a  mere  direction?  If  the  representatives 
of  Victoria  want  to  be  able  to  say  to  their 
people — "  There  is  a  provision  in  the  Con- 
stitution   which    will    guarantee    the   sol- 
vency of  our  colony,  so  that  there  need 
be  no  fear  of  a  deficiency  of  £300,000  or 
£400,000  a  year,  and  an  increase  of  local 
taxation,"  will  the  insertion  of  the  direc- 
tion in  the   Bill   enable  them  as  honest 
men  to   say  more    than    they  could    say 
without  there  being  such  a  direction  in 
the  Bill  ?    Of  course,  it  would  be  different 
if  there  were  a  guarantee.  We  must  either 
provide  for  a  guarantee,  or  we  must  leave 
the  whole  matter  to  the  justice  and  the 
self-interest    of   the   Federal   Parliament. 
Of  course,  I  am  not  going  to  commit  my- 
self  absolutely  until   I   have  a    concrete 
proposal  before  me  ;  but  I  do  not  see  how 
any  provision  can  be  of  any  service  unless 
an  absolute  guarantee  is  inserted.     Any 
other  provision  must  only  be  mischievous 
in  its  results. 

Mr.  Isaacs. — What  distinction  do  you 
draw  between  a  guarantee  and  a  direction? 
[Mr.  McMillan. 


Mr.  McMILLAN. — I  consider  that  a 
direction  is  not  mandatory,  that  it  is 
simply  an  indication — a  suggestion— of 
what  we  would  like  to  see  done  ;  in  this 
case,  something  to  remind  the  Federal 
Parliament  of  what  it  is  impossible  that 
they  should  forget. 

Mr.  Peacock. — At  any  rate,  what  would 
be  the  objection  to  putting  such  a  direc- 
tion in  the  Bill  ? 

Mr.  Isaacs. — Is  it  not  proper  that  we 
should  state  what  we  consider  to  be  their 
duty  in  explicit  terms,  and  assume  that 
they  will  perform  that  duty  1 

Mr.  McMILLAN. — After  all,  that  is 
shaving  the  matter  very  fine.  If  it  would 
be  satisfactory  to  the  representatives  of 
Victoria  to  do  that,  I  should  be  willing  to 
consider  any  concrete  proposal  upon  its 
merits.  I  simply  rise  now  to  say  that  I 
think  that  from  every  possible  view  of  com- 
mon sense  and  experience,  and  because  of 
the  conditions  of  this  federation,  there  is 
really  no  necessity  for  a  provision  of  this 
kind.  It  seems  to  me  that  honorable 
members  are  trying  to  provide  for  specifi- 
cally what  must  be  the  ultimate  outcome 
of  the  conditions  under  which  we  are 
federating. 

Mr.  DOBSON  (Tasmania). -I  did  not 
like  to  rise  to  order  when  we  were  listen- 
ing to  the  speeches  of  the  two  able  and 
influential  men  who  have  just  sat  down  ; 
but,  sir,  I  feel  sure  you  will  confer 
infinite  advantage  upon  the  Convention  if 
you  keep  honorable  members  to  the  points 
in  connexion  with  the  financial  scheme 
which  are  still  left  for  discussion.  I  will 
draw  your  attention  to  the  four  points 
which  I  think  remain,  and  which  honorable 
members  will  do  well  to  discuss  separately. 
At  the  present  time  we  are  only  having  a 
second  general  debate,  and  although  the 
arguments  which  have  been  delivered  are 
admirable,  they  would  have  more  force  if 
confined  to  the  exact  question  before  the 
Chair.  In  the  first  place,  we  have  to  con- 
sider the  wisdom  of  adopting  the  bookkeep- 
ing system,  crediting  each  state  with  the 
revenue  it  raises,  debiting  it  with  its  share 
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of  the  federal  expenses,  and  paying  over 
the  balance.  We  cannot  dispense  with  the 
bookkeeping  system,  and  these  provisions 
in  connexion  with  it  are  so  simple  that  I 
think  we  should  deal  with  them  in  half  an- 
hour.  The  next  point  to  consider  is 
whether  we  should  deal  in  an  exceptional 
manner  with  Western  Australia.  If  so, 
in  what  manner  should  we  treat  that 
colony,  and  should  we  deal  with  any  other 
colony  in  an  exceptional  manner  ? 

Mr.  Solomon.  —Is  this  an  example  of 
keeping  to  one  point  1 

Mr.  DOBSON.—  The  four  points  follow 
one  another  in  order.  The  third  point  is: 
Are  we  to  leave  this  matter  to  the  Federal 
Parliament  1  And  the  fourth  point :  Shall 
we  provide  for  a  guarantee  1  Will  our 
discussions  not  be  more  intelligible  if  we 
deal  with  these  points  separately? 

Mr.  McMillan. — I  understand  that  there 
is  a  desire  to  provide  for  a  guarantee  in 
this  clause. 

Mr.  DOBSON.— I  have  a  few  words  to 
say  about  finance,  but  I  would  prefer  to 
postpone  them  until  the  proper  time. 

Mr.  BARTON  (New  South  Wales).— As 
the  debate  has  taken  the  form  of  a  sug- 
gestion to  you,  Mr.  Chairman,  I  should 
like,  without  in  any  way  committing  my- 
self to  support  or  to  oppose  any  proposal, 
to  suggest  that  upon  this  occasion  a  little 
laxity  might  be  permitted.  I  cannot  help 
feeling  that  in  these  financial  clauses  we 
are  dealing  with  the  most  critical  portion 
of  the  Bill. 

Mr.  Deakin. — A  most  critical  portion. 

Mr.  BARTON. -While  I  should  be 
against  a  general  direction  to  the  Com- 
monwealth to  consider  the  position  of  each 
state,  because  I  think  that  that  would 
lead  to  bargaining  and  corruption,  the 
proposal  that  the  honorable  and  learned 
member  has  made  deserves  our  considera- 
tion, and  a  general  discussion  of  the 
character  that  has  been  entered  upon 
will  admirably  assist  the  formulating  of 
the  proposal  if  it  is  found  that  it  deserves 
formulating.       To    formulate   it   without 


the  advantage  of  the  advice  and  assist- 
ance of  financial  experts  would  be  a  mis- 
take, and  this  assistance  can  only  be 
obtained  by  a  general  discussion,  such  as 
we  are  now1  engaged  in.  I  would  ask 
that  a  similar  latitude  to  that  which  is 
taken  in  a  general  financial  debate  may 
be  allowed  with  regard  to  this  suggestion. 

The  CHAIRMAN.— I  have  felt  that 
sometimes  the  debate  has  wandered  from 
the  clause,  and  has  taken  a  larger  scope 
than  is  strictly  warrantable,  but  I  have 
not  attempted  to  stop  it  unless  honorable 
members  have  referred  to  matters  already 
decided  under  clauses  which  have  been 
passed.  The  honorable  member  (Mr. 
Dobson)  must  see  that  we  are  not 
only  discussing  the  proposals  of  the 
Finance  Committee,  but  that  we  are 
also  discussing  the  clause  as  it  stands. 
In  the  clause  there  are  a  large  number  of 
other  matters  in  addition  to  those  which 
are  mentioned  in  the  proposals  of  the 
Finance  Committee. 

Mr.  Dobson. — The  four  points  I  have 
mentioned,  to  my  mind,  include  all. 

The  CHAIRMAN.— It  will  be  seen  that 
it  is  not  only  the  Finance  Committee's 
suggestions  that  are  open  to  discussion  ; 
it  is  the  clause  as  it  stands.  The  proposal 
is  to  strike  out  part  of  the  clause,  and 
insert  other  words.  It  is  very  difficult  to 
separate  one  part  of  a  financial  policy  from 
another  part,  and  I  do  not  propose  to  cur- 
tail debate  in  any  way,  unless  honorable 
members  try  to  re-open  matters  which 
have  been  settled  in  other  parts  of  the 
Bill. 

Mr.  REID  (New  South  Wales).— I  have 
listened  very  attentively  to  the  speeches 
which  have  been  delivered  upon  the  gene- 
ral proposals  with  reference  to  the  finances 
of  the  Commonwealth,  and  I  can  quite 
understand  and  appreciate  the  anxiety 
which  some  honorable  members  have  dis- 
played with  reference  to  the  future  finance 
relations  between  the  Commonwealth  and 
the  various  states.  There  is  no  doubt 
that  the  Commonwealth,  in  taking  the 
Customs  revenue,  as  it  must  in  order  to 
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secure  to  us  the  main  advantages  of  feder- 
ation, takes  from  each  of  the  states  its  main 
source  of  revenue.  Under  these  circum- 
stances, I  can  quite  understand  the  anxiety 
of  Treasurers  to  know  how  their  states  may 
possibly  stand  after  the  federal  union  has 
been  accomplished,  but  I  am  afraid  that 
there  is  mixed  up  in  this  matter — perhaps 
unconsciously,  but,  in  the  estimation  of 
people  outside,  very  really  —  another 
anxiety,  and  that  is  to  endeavour  by  some 
means  or  other  to  compel  the  Common- 
wealth Parliament  to  adopt  a  certain 
system  of  fiscal  policy ;  and  the  great 
objection  in  the  way  of  putting  any  form 
of  guarantee  in  this  Constitution,  especi- 
ally when  it  refers  to  revenue  raised  by 
Customs,  will  be  that  large  numbers  of 
persons  may  suspect,  and  with  some  reason, 
that  whilst  certain  persons  who  are  said 
to  be  in  a  minority — and  on  the  surface, 
I  think  with  very  great  reason — are  pre- 
pared, notwithstanding  their  position,  to 
trust  implicitly  their  destinies  to  the 
wisdom  of  the  Commonwealth,  those  who 
are  in  a  majority,  and  therefore  in  a  posi- 
tion of  greater  certainty,  are  not  showing 
an  equal  readiness  to  trust  the  Common- 
wealth. If  there  is  reason  given  to  the 
minority  to  which  I  refer,  and  in  fact  if 
any  reason  is  given  to  New  South  Wales, 
for  a  fear  or  belief  that  on  this  burn- 
ing question  the  Convention  has  gone 
a  little  out  of  its  way  to  give  a  bias 
to  the  Constitution  in  favour  of  a 
policy  to  which  we  have  had  for  many 
years  the  strongest  objection,  then  I  say 
that  my  position  as  the  leader  of  the 
free-trade  party  in  New  South  Wales, 
in  endeavouring  to  secure  a  majority  of 
those  with  whom  I  am  acting  to  accept 
this  Constitution,  will  become  unbearable. 
I  am  prepared  to  take  the  chances  of  the 
fiscal  policy  of  the  Commonwealth  if  I 
have  a  fair  start,  if  it  is  left  absolutely  a 
sheet  of  white  paper  on  the  Constitution, 
as  to  what  form  of  raising  revenue  the 
Commonwealth  Parliament  may  adopt. 
But  if  the  financial  necessities  of  the  states 
are  linked  in  any  way  with  a  certain 
[Mr.  Eeid. 


particular  form  of  raising  revenue,  and  the 
two  are  connected  in  the  Constitution, 
then  I  say  a  twist,  a  bias,  a  sinister  aspect 
will  be  given  to  a  Constitution  which  must 
be  absoluUiy  neutral  on  that  vital  point 
to  enabk  those  of  us  of  opposite  parties  to 
hope  for  success  in  the  different  colonies. 

Mr.  Isaacs. — Does  the  right  honorable 
gentleman  mean  that  the  solvency  of  the 
states  can  only  be  preserved  by  a  pro- 
tective Tariff  ? 

Mr.  REID. — I  am  very  sorry  indeed, 
more  sorry  than  I  can  express,  that  re- 
marks made  outside  as  to  the  possible 
solvency  of  these  states  are  becoming — I 
will  not  say  warranted,  but  are  becoming 
serious,  owing  to  the  frequency  with  which 
similar  language  is  being  used  in  this 
Convention  by  responsible  persons.  I 
absolutely  repudiate  any  idea  of  any 
of  the  Australian  colonies  being  insolvent. 
I  absolutely  repudiate  it  in  every  shape 
and  form.  When  my  right  honorable  friend 
(Sir  George  Turner)  was  led — I  am  sure 
simply  by  mere  accident  in  extempora- 
neous speaking — even  into  hinting  at  a 
proposal  that  there  should  be  some  pro- 
vision made  in  this  Constitution  to  finance 
the  states,  to  render  by  means  of  borrowed 
money  assistance  to  the  states,  I  could  not 
too  deeply  regret  the  utterances  of  a  man 
in  his  high  position  with  regard  to  such  a 
pernicious  idea.  There  is  nothing  whatever 
in  the  history  or  condition  of  any  one  of 
these  colonies  to  suggest  that  they  need 
ever  be  carried  on  by  borrowed  money, 
and  let  us  repudiate  at  once  any  such 
expressions.  Let  us  repudiate  altogether 
the  views  which  have  been  expressed 
outside  with  reference  to  the  solvency  of 
this  or  that  colony  of  Australia.  Nothing 
can  be  clearer  to  us,  knowing  all  the 
facts  as  we  do,  than  that  although  the  dif- 
ferent colonies  may  occasionally  be  exposed 
to  vicissitudes — although  all  of  us  have 
for  years  past  been  exposed  to  a  terrible 
strain,  owing  to  the  concurrence  of 
droughts  and  low  prices  for  staple  com- 
modities— still,  all  these  troubles  put  to- 
gether have  served  to   demonstrate    the 
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absolute  stability  of  the  Australian  people 
and  of  their  industries.  We  can  all  with 
reason  hope  that  at  no  distant  time  the 
inherent  strength  of  these  colonies  will 
propel  them  into  a  state  of  prosperity, 
reminding  usof  the  days  which  have  passed 
— a  state  of  prosperity  which  I  hope  will  not 
be  as  fictitious  as  much  of  the  prosperity 
of  the  past  proved  to  be,  but  a  prosperity 
springing  from  the  legitimate  development 
of  our  great  natural  resources.  Then, 
putting  aside  altogether  from  our  delibera- 
tions any  suspicion  or  idea  that  any  one 
of  these  states  will  need  to  be  saved  from 
insolvency  by  any  action  of  the  Common- 
wealth, 1  quite  admit  that  there  still  re- 
mains a  serious  position  of  affairs,  quite 
consistent  with  the  absolute  solvency  of 
each  of  the  colonies.  My  honorable  and 
learned  friend  (Mr.  Deakin)  put  the  posi- 
tion with  absolute  fairness.  There  will 
be — and  it  is  one  of  the  inconveniences 
of  the  Bill  as  we  have  it — a  very 
painful  uncertainty  as  to  the  actual  posi- 
tion of  the  finances  of  the  respective 
states.  It  is  a  matter  which  has  so 
fully  engaged  my  attention  that  over  and 
over  again.  I  have  pointed  that  out  as 
one  of  the  things  which  must  be  provided 
for — that  is,  that  it  is  absolutely  necessary 
there  should  be  some  sort  of  clearness 
in  the  first  years  of  the  Commonwealth, 
some  sort  of  firm  ground  upon  which  pro- 
vincial Treasurers  could  stand.  It  was 
with  that  object  that  the  limitation  clause 
was  inserted  in  the  Bill. 

Mr.  Lyne. — That  is  the  limitation  of 
expenditure. 

Mr.  REID. — Yes  ;  I  will  not  go  into 
details  because  the  clause  has  been 
omitted. 

Mr,  Fraser. — The  new  clause  91,  in 
lieu  of  92,  does  not  give  the  states  that 
hopeful  guarantee  that  they  should  have. 

Mr.  REID. — I  do  not  object  to  my 
honorable  friend  making  a  speech  while  I 
am  in  possession  of  the  Chair.  I  often 
do  it  myself. 

Mr.  Fraser. — I  apologize. 


Mr.  REID. — But  I  am  not  at  present 
on  that  point  which  is  troubling  my 
honorable  friend.  What  I  wish  to  do, 
without  transgressing  the  rules,  is  to  refer 
incidentally  to  the  clause  as  giving  precisely 
that  stability  which  was  wanted,  and  in  a 
form  which  could  be  open  to  no  objection 
on  the  part  of  people  outside.  The  great 
body  of  the  taxpayers  in  the  Common- 
wealth will  not  object  to  iron-bound 
limits  with  regard  to  the  expendi- 
ture. There  is  no  feeling  amongst  those 
who  pay  the  money  in  favour  of  unlimited 
power  of  expenditure.  The  disposition 
of  the  British  taxpayer  and  the  colonial 
taxpayer  is  precisely  the  same,  and  a  limi- 
tation clause  of  the  kind  which  wTe  had 
in  the  Bill  would  have  given  absolute 
certainty  of  finance  to  every  provincial 
Treasurer,  because  he  would  know  from 
month  to  month,  even  from  day  to  day 
if  he  liked,  the  Customs  revenue  received 
in  his  state  to  which  he  would  be  entitled. 
He  would  simply  have  to  deduct  the  pro- 
portion of  expenditure  under  the  clause  I 
have  referred  to,  which  his  colony  would 
have  to  pay  for  the  year,  and  he  could 
form,  by  a  simple  sum  in  arithmetic* 
not  a  mere  conjecture,  but  an  almost 
finally  correct  estimate,  as  to  what  the 
financial  position  of  the  state  would  be 
with  reference  to  the  finances  of  the  Com- 
monwealth. I  would  impress  upon  honor- 
able members  that,  objectionable  as  such  a 
proposal  is,  if  you  are  drawing  up  an  abso- 
lutely symmetrical  Constitution — and  I 
quite  admit  the  force  of  the  arguments 
which  led  to  the  omission  of  the  clause — 
yet  we  shall  see  when  we  come  to  close 
quarters  on  crucial  points,  that  things 
which  perhaps  in  themselves  are  not 
symmetrical  or  satisfactory,  may  meet 
difficulties  in  such  a  way  as  to  com- 
mend themselves  to  our  acceptance.  I 
would  strongly  put  it  to  this  Convention 
that  that  proposal,  while  comparatively 
unobjectionable,  is  an  absolutely  popular 
method — popular  not  according  to  fiscal 
creed,  but  popular  throughout  the  whole 
Commonwealth  equally — knowing  as   we 
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do  the  disposition  of  the  taxpayer  in 
British  communities.  I  submit  that  that 
method  would  be  universally  popular, 
while,  at  the  same  time,  it  would  bring 
about  a  very  valuable  practical  result 
in  establishing  the  Commonwealth.  It 
would  enable  us  to  get  over  this  diffi- 
culty, not  by  fettering  the  policy  and  the 
wisdom  and  the  range  of  federal  finance 
with  respect  to  a  policy  of  raising  revenue. 
Because  if  any  sort  of  guarantee  is  to  be 
given  which  will  be  of  avail  it  must  be  a 
guarantee  which  will  cover  the  financial 
circumstances  of  each  state.  And  that  is 
the  great  trouble  of  this  financial  problem, 
if  you  endeavour  to  settle  it  by  prescrib- 
ing a  certain  return  of  a  certain  amount 
of  a  certain  species  of  revenue.  The 
difficulty  of  the  Commonwealth  Treasurer 
would  be  this — under  a  provision  of  that 
sort,  by  which  he  must  be  bound,  from 
which  there  would  be  no  escape,  he  would 
be  absolutely  compelled  in  trying  to  define 
a  Tariff  on  broad  national  lines  for  the 
good  of  all,  to  deform  that  Tariff  by  a 
multitude  of  proposals  inapplicable  to  the 
position  of  the  people  of  Australia,  because 
he  would  be  compelled  to  regard  the  finan- 
cial position  on  certain  iron-bound  lines, 
and  to  consider  the  position  of  certain 
smaller  states. 

Mr.  Deakin. — How  does  that  apply, 
when  the  requirement  in  the  Constitution 
is  only  that  a  sum  of  money  shall  be 
raised,  and  that  the  Treasurer  may  raise 
that  sum  of  money  by  any  duty  or  method 
he  pleases? 

Mr.  REID. — I  confess  that  if  the  matter 
is  put  as  a  matter  of  revenue  raising  as 
apart  from  Customs,  I  see  that  a  good  deal 
of  the  force  of  what  I  have  been  saying  is 
removed.     I  admit  that. 

Mr.  Deakin. — That  is  the  light  I  put 
it  in. 

Mr.  REID.— But  still,  let  us  take  that 
position.  I  still  object — and  it  is  in  the 
line  of  objections  which  have  prevailed  all 
through  the  consideration  of  this  Bill — to 
any  words  being  put  in  this  Constitution 
[Mr.  Reid. 


the  effect  of  which  will  be,  and  must  be 
to  a  great  extent,  to  compel  the  Federal 
Treasurer  to  fashion  his  policy  on  lines 
which  have  been  dictated  beforehand. 
That  is  the  objection  which  has  pre- 
vailed in  connexion  with  many  important 
matters  all  through  during  the  con- 
sideration of  this  Bill.  I  again  say 
that  we  should  pub  the  colonies  in  a 
satisfactory  position,  by  means  of  a 
clause  which  would  be  universally  popular 
with  the  voters  of  Australia,  if  we  directed 
our  efforts  at  certainty  to  a  point  which 
would  meet  the  problem  of  uncertainty, 
and  satisfy  it,  and,  at  the  same  time,  con- 
vince the  people  of  Australia  that  the 
finances  of  the  Commonwealth  will  begin 
on  an  absolutely  moderate  and  securely 
denned  scale  of  expenditure. 

Mr.  Deakin. — Mr.  Holder's  amendment 
was  another  effort  to  obtain  the  same 
object  in  the  same  way. 

Mr.  REID.— Although  I  have  the 
greatest  respect  for  any  proposal  which 
the  Treasurer  of  South  Australia  may 
make,  or  even  hint  at,  I  would  like  to 
point  out  an  objection  to  any  limitation 
of  the  sort  he  suggests.  It  would  abso- 
lutely force  the  Treasurer  of  the  Common- 
wealth— well,  perhaps  I  should  not  say 
force  him,  but  constitute  a  very  strong 
temptation  to  him — to  go  in  for  other 
methods  of  raising  revenue.  Personally 
the  argument  would  not  affect  me  ;  but  I 
do  not  think  it  would  be  fair  that  in 
adjusting  or  deciding  upon  what  taxa- 
tion should  be  raised  there  should  be 
put  in  this  Bill  any  provision  which  would 
even  tempt  the  Federal  Treasurer  to  pick 
out  any  particular  form  of  taxation,  not 
simply  because  of  its  own  merits,  but 
because  it  would  give  him  more  money 
for  the  Commonwealth  Treasury  than  any 
other  form  of  taxation.  And  it  is  on  this 
particular  point  that  we  fully  realize  the 
way  in  which  we  have  handed  over  our 
finances  to  this  Commonwealth.  We  can- 
not avoid  it.  There  is  a  proposal,  I  admit, 
that  the  Commonwealth  should  have  only 
the  power  of  retaining  a  certain  class  of 
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customs  duties,  such  as  the  revenue  from 
narcotics  and  stimulants.  But  that  does 
not  meet  the  situation,  because  the  revenue 
from  those  articles  is,  I  think,  vastly  more 
than  the  Commonwealth  could  be  allowed 
to  spend  for  Commonwealth  purposes.  A 
large  portion  must  go  back  to  the  states. 
I  do  not  at  this  moment  know  what  the 
revenue  from  tobacco  and  cigars  is  in  all 
the  colonies  represented  here,  but  I  think 
it  more  than  probable  that  that  line  of 
revenue  would  be  more  than  sufficient  for 
the  Commonwealth  expenditure.  But  I 
should  be  prepared  to  consider  any  pro- 
posal for  handing  back  to  the  states  all 
the  Customs  revenue  collected  in  those 
states  during  the  five  years  except  the 
revenue  derived,  say,  from  tobacco  and 
cigars. 

Sir  George  Turner, — Suppose  that 
revenue  were  far  short  of  the  Common- 
wealth wanted,  how  would  you  raise  the 
extra  money  ? 

Mr.  REID. — I  do  not  think  it  is  possible 
that  the  revenue  from  that  source  would 
be  insufficient. 

Sir  George  Turner. — But  suppose  it 
were1? 

Mr.  REID. — I  do  not  think  it  could  be 
so,  judging  from  the  revenue  we  get  from 
those  sources  in  our  own  colony.  I  should 
think  the  revenue  from  tobacco  and  cigars 
throughout  the  Commonwealth  must  come 
to  some  £800,000  or  £900,000.  We  are 
only  speaking  of  the  temporary  arrange- 
ments to  be  made  for  five  years.  But  that 
suggestion  would  not  meet  the  difficulty 
of  Sir  George  Turner.  Sir  George  Turner 
points  out  that  under  a  certain  state  of 
things  he  would  be  left  to  find  a  certain 
additional  amount  of  revenue,  and  that  it 
would  perhaps  be  impossible,  or  a  tre- 
mendous hardship,  for  him  to  find  that 
amount.  I  am  sorry  to  have  spoken  so 
long,  but  I  come  to  an  important  point 
upon  this  matter,  and  which  again  empha- 
sizes the  main  contention  I  have  advanced, 
that  we  should  leave  the  matter  in 
the  hands  of  the  Commonwealth  Parlia- 
ment.    People  talk  of  the  states  and  the 


Commonwealth  as  if  in  this  matter  they 
were  two  bodies.  But  the  taxpayers  of 
the  state  are  exactly  the  same  indivi- 
duals as  the  taxpayers  of  the  Common- 
wealth. 

Mr.  Deakin. — There  are  two  different 
Treasuries. 

Mr.  REID. — We  have  the  same  body  of 
men  throughout  Australia.  Their  repre- 
sentatives in  the  Federal  Parliament  will 
represent  the  same  men  as  are  represented 
in  the  states  Parliaments.  The  same 
taxpayers  will  be  represented  whether 
in  the  states  or  in  the  Commonwealth 
Parliament;  and  so  again  the  Federal  Par- 
liament will  legislate  for  the  very  same 
community,  for  the  very  same  individuals, 
as  are  represented  in  the  states  Parlia- 
ment. The  point  of  which  is  this :  It 
would  be  impossible  for  any  Treasurer  of 
the  Commonwealth  having  in  his  keep- 
ing the  finances,  and  the  interests  and 
well-being  bound  up  in  those  finances  of 
every  man  in  the  Commonwealth,  and 
every  state  in  the  Commonwealth,  to 
approach  the  subject  of  finance,  and  to 
inaugurate  a  policy  of  revenue  taxation, 
without  the  sense  of  responsibility  that 
from  the  very  nature  of  the  case  he  had 
to  finance  the  states  as  well  as  the  Com- 
monwealth. Now,  that  will  be  the  posi- 
tion of  the  Commonwealth  Treasurer.  He 
cannot  escape  from  it.  A  rough-and-ready 
person,  absolutely  unfitted  for  a  position 
of  responsibility  so  great,  might  come 
before  the  Federal  Parliament  saying 
that  he  had  not  thought  out  his  pro- 
posals as  they  would  affect  each  state, 
as  they  would  affect  —  I  will  not  say 
the  solvency  —  I  repudiate  the  word — 
but  as  they  wTould  affect  the  well-being  of 
each  state,  as  well  as  of  the  Common- 
wealth. But  can  we  suppose  for  a  moment 
that  the  Federal  Parliament  would  listen 
to  a  man  who  showed  by  his  proposals  that 
he  had  not  been  able  to  reconcile  the 
financial  wisdom  of  the  Commonwealth 
with  the  financial  security  of  the  states  ? 
Because  the  twTo  things  are  absolutely 
bound     up.        The    states    become    the 
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Commonwealth,  and  the  Commonwealth 
becomes  the  states ;  and  where  the  people 
are  the  same  the  responsibility  is  the  same, 
the  interests  are  the  same,  is  it  too  much 
to  believe  that  if  we  launch  this  great 
project  of  federation  no  Federal  Treasurer 
can  be  found  who  will  be  able,  in  pro- 
posing a  fiscal  policy  for  the  Common- 
wealth, to  consider  every  proper  financial 
interest  of  the  states  ?  I  rest  my  position 
on  that  ground.  If  we  are  not  prepared  to 
trust  the  Commonwealth  to  that  extent, 
the  whole  project  ought  to  fall  through. 

Mr.  Frasbr.— That  is  dragging  in 
money  matters  to  a  greater  extent  than  is 
usual  in  legislative  concerns. 

Mr.  REID. — But  my  honorable  friend 
must  see  that  the  powers  which  are  given 
to  this  Commonwealth  absolutely  convey 
to  the  Commonwealth  powers  of  taxation 
of  a  most  unrestricted  kind,  and  that 
power  being  given,  the  mere  proposal  that 
a  certain  amount  of  money  shall  be  handed 
back  to  each  state  is  not  the  slightest 
guarantee  in  the  world  that  the  finances 
will  be  properly  administered,  is  not  the 
slightest  guarantee  in  the  world  that  the 
Commonwealth  Treasurer  will  bring  down 
a  sound  financial  policy.  It  is  a  rough 
rule-of-thumb  process  which  might  em- 
barrass a  wise  Treasurer,  but  cannot 
possibly  help  him. 

Mr.  Fraser. — It  might  embarrass  the 
states  Treasurers. 

Mr.  REID. — On  that  point,  I  am  with 
every  one  who  wishes  that  the  states 
Treasurers  shall  not  be  embarrassed,  and 
I  suggest  to  my  honorable  friend  that 
both  the  states  and  the  Commonwealth 
can  be  protected  from  embarrassment,  if, 
during  the  early  days  of  the  Common- 
wealth, a  rigid  iron  hand  is  placed  upon 
the  spending  powers  of  the  Commonwealth. 
You  apply  a  power,  as  I  say,  in  a  wise  and 
popular  direction  when  you  say  to  the  people 
of  Australia — "  Our  method  of  solving  this 
state  of  uncertainty  and  doubt  will  be 
that  we  will  not  allow  this  new  machine 
to  cost  you  a  penny  more  than  a  certain 
amount  per  annum  during  the  first  five 
[Mr.  Beid. 


years."  That  brings  re-assurance  to  every 
one.  It  awakens  no  fiscal  susceptibilities. 
It  sets  no  protectionist  or  free-trader  wrang- 
ling or  fighting  the  Constitution.  All  the 
great  political  parties  of  the  state  are 
united  upon  the  point  that  they  wish  the 
expenditure  of  the  Commonwealth  to  be 
strictly  limited.  I  cannot  too  strongly  im- 
press upon  this  Convention  that  the  only 
kind  of  financial  certainty  in  the  early  days 
of  the  Commonwealth  that  will  commend 
itself  to  all  Australia  with  regard  to  this 
burning  question  is  the  certainty  that  the 
Commonwealth  spending  power  shall  be 
restricted.  Restrict  the  expenditure,  and 
you  guarantee  that  the  states  will  get 
back  their  fair  allowance. 

Mr.  Lyne. — How  do  you  guarantee 
that? 

Mr.  REID. — Well,  my  honorable  friend 
may  perhaps  see  that  if  you  know  what 
the  expenditure  of  the  Commonwealth 
cannot  exceed,  the  first  element  of  uncer- 
tainty is  disposed  of.  Why  is  there  an  un- 
certainty even  when  you  have  framed  the 
Tariff"?  Why  must  there  be  an  uncertainty 
even  after  all  the  proposals  are  put  in  the 
Bill,  if  they  should  be  put  in  the  Bill? 
Because  the  Federal  Treasurer  might 
bring  down  a  fiscal  proposal  which  might 
on  one  day  insure  a  return  to  the  states 
of  the  amount  they  want,  and  then  in  a 
month  or  two,  by  reckless  or  foolish  or  loose 
finance,  might  take  back  all  he  had  given, 
and  throw  the  states  into  absolutely  the 
same  uncertainty  as  they  were  in  before. 
Because,  if  his  power  to  spend  is  unlimited, 
the  amount  which  the  states  will  get  back 
must  always  be  uncertain.  Therefore  I 
say,  let  us  come  to  the  point  of  certainty 
by  fixing  a  point  of  economy  in  expenditure. 
That  is  the  sort  of  certainty  that  will 
recommend  itself  to  the  people  more  than 
any  other.  I  am  very  sorry  to  have 
taken  up  the  time  I  have  done,  but  I 
am  very  anxious  indeed  that  this  matter 
should  be  settled  on  lines  which  will 
enable  me  to  go  to  the  large  body  of 
electors  in  New  South  Wales  who  believe 
with   me  in  a  certain    fiscal  policy,   and 
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satisfy  them  that  although,  in  the  interests 
of  federation,  we  are  called  upon  to  take 
risks,  and  serious  risks,  this  Convention 
has  not  given  a  bias  to  the  Constitution 
which  imposes  on  us  a  disability  to  which 
our  opponents  are  not  also  exposed. 

The  CHAIRMAN.— I  may  as  well  point 
out,  at  this  juncture,  that,  having  struck 
out  clause  91,  we  cannot  re-insert  it  at 
the  present  stage. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  have  listened  with  great  pleasure,  as  I 
am  sure  every  member  of  the  Convention 
present  has  done,  to  the  very  remarkable 
speech  which  we  have  just  heard  from  the 
Premier  of  New  South  Wales.  For  my 
own  part,  I  have  had  a  divided  feeling 
while  listening  to  it.  I  felt  entirely  with 
Mr.  Reid  during  the  first  part  of  his 
address,  but  I  felt  just  as  strongly  in 
antagonism  to  him  in  later  portions  of  his 
speech,  in  which  he  contradicted  what  he 
said  at  first.  Because,  he  certainly  proved  to 
us  in  a  high  and  statesmanlike  way  that,  in 
beginning  this  Federation,  the  policy  of  no 
particular  colony  must  be  thrust  into  the 
concern.  The  Commonwealth,  he  rightly 
urged,  has  got  to  determine  its  own  fiscal 
policy.  Mr.  Reid  pointed  out  with  great 
clearness  that  all  the  colonies  except  his 
own  were  colonies  that  advocated  protec- 
tion, and  that  they  would,  of  a  certainty, 
be  in  the  majority  in  the  Parliament  of 
the  Commonwealth. 

Mr.  Reid. — I  did  not  say  of  a  certainty. 
I  said  a  great  probability,  which  is  a  very 
great  difference.  It  may  fit  your  argu- 
ment to  make  it  so. 

Sir  JOHN  DOWNER.— I  beg  the  right 
honorable  gentleman's  pardon  for  having 
somewhat  misstated  his  words.  I  will 
substitute  the  statement  that  "the  colonies 
which  advocate  protection  will  very  likelv 
be  in  a  majority  in  the  Federal  Parliament." 
"  Therefore,"  Mr.  Reid  said,  "  if  with  my 
strong  views  on  free-trade,  I  am  still 
prepared  to  submit  to  a  Constitution 
under  which  there  is  every  probability 
that  a  majority  will  be  returned  to  the 
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Commonwealth  Parliament  antagonistic  to 
my  fiscal  views,  surely  you  ought  to  be 
satisfied.'''  I  agree  with  every  word  there, 
and  I  think  it  is  quite  unnecessary  to 
insert  any  provision  such  as  was  sug- 
gested in  the  very  excellent  speech  that 
we  listened  to  from  Mr.  Deakin,  because 
all  those  provisions  operate  as  handicaps 
on  one  colony  or  another.  Such  a  provision 
may  help  this  Bill  to  be  carried  in  one 
colony,  but  it  will  prevent  it  being  carried 
in  another.  It  will  create  dissension  where 
there  ought  to  be  agreement;  it  indi- 
cates distrust  when  the  very  essence  of 
our  being  is  trust  and  confidence.  And 
all  this  time,  this  is  only  an  interim 
arrangement.  After  a  few  years  all  this 
is  to  be  swept  away,  and  the  Common- 
wealth is  to  do  as  it  pleases.  But  for  some 
four  or  five  years  that  different  state  of 
feeling  is  expected  to  prevail.  The  greater 
trust  which  you  can  ultimately  place  in 
the  Federal  Government  and  the  Federal 
Parliament  will  not  exist  at  the  initiation, 
or  for  five  years  afterwards,  as  it  will 
subsequently  ;  and  so  you  have  to  make 
that  provision  in  order  to  quiet  the  minds 
of  the  anxious  who  are  antagonistic  to  the 
general  principles  of  the  Constitution,  and 
you  admit,  on  the  face  of  it,  that  this  is 
an  anomaly.  So  I  say  that  I  have  listened 
to  no  speech  in  the  Convention  with  more 
admiration  than  the  greater  part  of  the 
speech  of  the  Premier  of  New  South 
Wales,  in  which  he  proved  to  demonstra- 
tion that  this  matter  ought  to  be  left  to 
the  Commonwealth,  without  being  handi- 
capped by  any  prejudices  or  politics  of 
any  particular  state.  But  Mr.  Reid  did 
not  stop  there.  Having  proved  his  case, 
I  think,  to  demonstration,  he  straightway 
proceeded  to  demolish  it,  because  he  said 
that  the  guarantee  which  is  desired  for 
the  states  would  best  be  given  by  pro- 
viding a  limitation  of  Commonwealth 
expenditure.  But  how  can  that  be 
provided  %  Take  the  case  of  defence,  how 
can  you  say  what  the  expenditure  for 
defence  may  be  ordinarily  or  in  emer- 
gency % 
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Mr.  Reid. — The  ordinary  expenditure 
you  can  estimate — the  annual  expendi- 
ture; emergency  expenditure  you  cannot 
forecast,  but  that  would  come  out  of  loan 
money. 

Sir  JOHN  DOWNER.— I  would  say  to 
Mr.  Reid  that  now  you  can  estimate  the 
ordinary  expenditure  for  defence,  but  you 
cannot  tell  what  the  development  of  events 
may  need  next  year,  or  the  year  after  that, 
even  in  your  ordinary  expenditure  for  de- 
fence, and  still  less  can  you  tell  what  it 
will  be  in  your  extraordinary  expenditure 
for  defence.  No;  I  venture  to  submit 
that  your  guarantee  against  extravagant 
expenditure  must  be  in  the  power  and 
authority  you  give  to  the  Parliament  of 
the  Commonwealth,  and  not  in  any 
way  by  trying  to  define  any  amount. 
Mention  the  subjects  of  the  jurisdiction 
of  the  Federal  Parliament,  and  there  you 
will  have  a  proper  limitation  of  their 
expenditure. 

Sir  George  Turner. — On  those  subjects 
they  might  spend  large  or  small  sums  as 
they  think  fit ;  you  would  have  no  guar- 
antee under  that  arrangement.  Take 
defence,  for  instance. 

Sir  JOHN  DOWNER.— In  defence  you 
cannot  control  the  expenditure  of  the 
Government  of  the  Commonwealth  any- 
how. If  you  did,  what  would  some  of  the 
autocratic  gentlemen  in  this  Convention 
do  if  they  were  in  power?  Why,  they 
would  simply  set  your  provision  at  naught, 
and  say — "  Oh,  we  will  spend  the  money 
and  trust  to  the  Federal  Parliament  after- 
wards, and,  failing  that,  we  will  trust  to 
the  Federal  High  Court." 

Mr.  Wise. — Who  is  going  to  pull  them 
up,  if  they  go  too  far  ? 

Sir  JOHN  DOWNER.— The  Federal 
High  Court.  That  is  the  only  tribunal  that 
could  pull  them  up. 

Mr.  Wise.— The  Federal  High  Court 
could  not  pull  them  up. 

Sir  JOHN  DOWNER.— Very   possibly 

not.     I   know   that   the   right   honorable 

despot  opposite  will  sympathize  thoroughly 

with   what    I   am   saying,   because    it    is 
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exactly  on  the  lines  of  his  own  argument. 
The  Premier  of  New  South  Wales  demon- 
strated as  clear  as  the  day  that  we  could 
put  no  set  provision  in  the  Bill  such  as 
Mr.  Deakin  suggests,  and  straightway  he 
proposed  to  put  a  provision  in,  because  he 
said  a  provision  might  be  put  in  limit- 
ing the  extent  of  the  expenditure  of  the 
Commonwealth  so  as  to  provide  for  a 
certain  return  to  the  states. 

Mr.  Fraser.— That  would  not  give  the 
same  satisfaction  at  all. 

Sir  JOHN  DOWNER.— No,  perhaps 
not.  I  do  not  know  which  is  the  more 
comfortable  way  of  putting  the  figures. 
It  appears  to  me  that  the  results  would 
be  identical,  although  certain  phraseology 
might  be  more  comfortable  to  one  colony. 
Now,  my  own  view  is  the  view  that  Mr. 
Reid  expressed  in  the  first  instance.  I 
think  it  is  quite  impossible  to  make  any 
provision  such  as  Mr.  Holder  suggests,  or 
as  anybody  else  can  suggest,  by  which 
there  will  be  a  guarantee  of  the  sum  to  be 
returned  to  the  states.  That  depends,  of 
course,  on  the  policy  of  the  Common- 
wealth. 

Mr.  Deakin. — What  depends  on  the 
policy  of  the  Commonwealth  1 

Sir  JOHN  DOWNER.— The  sum  to 
be  returned  to  the  states. 

Mr.  Deakin. — Surely  not ;  surely  that 
is  not  a  question  of  its  policy. 

Sir  JOHN  DOWNER.— As  to  what 
amounts  arising  from  the  policy  of  free- 
trade  or  protection,  for  instance 

Mr.  Deakin. — I  do  not  think  that  free- 
trade  or  protection  is  involved  in  this 
matter. 

Sir  JOHN  DOWNER.— I  think  it  is, 
indeed.  As  far  as  my  opinion  is  con- 
cerned, T  take  it  that  the  fiscal  policy  of 
the  Commonwealth  will  be  a  protective 
Tariff  extra-colonially,  and  everybody 
knows  that  it  must  be  so. 

Mr.  Fraser. — It  need  not  be  so  at  all. 

Mr.  Symon. — Not  a  protective  Tariff — 
a  high  Tariff. 

Sir  JOHN  DOWNER.— I  will  accept 
Mr.  Symon's  suggested  amendment.     He 
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does  not  like  the  word  protective,  so  I  will 
say  a  high  Tariff.  I  say  that  somehow  or 
another  we  know  it  is  absolutely  certain 
that,  extra-colonially,  there  will  be  a  high 
Tariff.  Now,  you  want  to  provide  that 
legislatively.  That  is,  in  effect,  what  you 
want  to  do.  In  my  opinion,  it  would  be 
inserting  provisions  in  this  Bill  that  would 
absolutely  prevent  it  being  carried,  in 
some  of  the  colonies  at  all  events  ;  I  do 
not  say  in  South  Australia,  because  I 
do  not  know  that  the  insertion  of  such 
provisions  would  absolutely  prevent  the 
Bill  being  carried  there,  but  it  certainly 
would  do  so  in  some  of  the  colonies  which 
we  very  much  want  to  see  in  this  Federa- 
tion, and  without  which  federation  cannot 
take  place. 

Mr.  Fraser. — Then,  if  that  be  so,  they 
do  not  want  federation. 

Sir  JOHN  DOWNER.— I  submit  that 
it  would  be  unwise  to  insert  provisions 
of  that  kind,  by  which  those  colonies 
would  be  told  that  not  only  are  they  not 
to  come  in  on  even  terms  with  the  other 
colonies,  but  on  the  same  terms  as  the 
other  colonies  with  this  thing  added,  that 
they  are  bound  to  adopt  the  fiscal  policy 
of  the  others,  with  which  policy  they  are 
in  entire  disagreement. 

Mr.  Isaacs. — But  you  will  not  contend 
that  the  Commonwealth  should  not  see 
that  the  states  shall  be  guaranteed  their 
solvency  ? 

Sir  JOHN  DOWNER.— I  take  it  that, 
as  a  matter  of  course,  the  Commonwealth 
will  see  to  their  solvency. 

Mr.  Isaacs. — Then  what  is  the  objection 
to  saying  so  ? 

Sir  JOHN  DOWNER.— I  would  say,  in 
reply  to  Mr.  Isaacs,  that  there  are  a  num- 
ber of  things  which,  I  think,  it  is  very  un- 
wise to  say.  For  instance,  a  lot  of  things 
have  been  said  in  the  discussions  of  this 
Convention  that  I  think  it  was  very  unwise 
to  say — a  lot  of  things  which  were  under- 
stood, and  which  whilst  they  remained  in 
understanding  and  were  not  put  in  abso- 
lute form,  there  was  no  difficulty  about, 
but  when  they  came   to   be  put  into  too 


concrete  a  form  they  created  a  shock,  and 
evil  results. 

Mr.  Isaacs. — Then  you  are  going  to  get 
the  vote  of  the  people  because  they  do 
not  know  what  they  are  voting  for  1 

Sir  JOHN  DOWNER.— That  is  a  per- 
fectly legitimate  remark  for  the  honorable 
member  to  make  on  the  point.  If  we 
could  see  and  tell  everything,  it  would  be 
our  business  to  tell  it ;  but  we  cannot  see 
everything.  Our  vision  is  limited,  and  it 
is  scarcely  worth  our  while  to  be  raising 
up  a  number  of  troubles  in  view  of 
exactly  similar  fears  having  been  raised  by 
exactly  similar  arguments  in  other  coun- 
tries, where  the  actual  results  have  contra- 
dicted those  theories  and  arguments. 

Mr.  WrALKEii. — They  are  raising  bogies. 

Sir  JOHN  DOWNER.— Well,  they  are 
bogies — a  number  of  terrors  which  it  will 
take  all  our  work  afterwards  to  dispel. 

Mr.  Isaacs.  — The  terrors  are  there ;  we 
want  to  quiet  them. 

Sir  JOHN  DOWNER— As  far  as  this 
matter  is  concerned,  it  must  be  admitted 
that  Mr.  Reid  was  right  when  he  said  that 
the  substance  of  this  proposal  was  an  at- 
tempt to  force  on  a  colony  with  one  fiscal 
policy  the  fiscal  policies  of  other  colonies. 
He  said — "I  am  prepared  to  take  the 
risks.  Very  likely  that  fiscal  policy  may 
be  forced  on  our  colony,  while  you  timid 
ones,"  he  said,  "  who  are  in  the  majority, 
and  who  will  in  all  probability  have  it  all 
your  own  way,  are  not  prepared  to  take 
the  risks."  I  can  only  say  I  agree  entirely 
with  the  first  part  of  the  views  which  Mr. 
Reid  expressed.  I  think  that  nothing 
should  be  put  in  further  than  is  already 
provided,  and  I  also  think  it  would  be  a 
most  mischievous  thing  to  endeavour  to 
adopt  the  right  honorable  gentleman's 
own  suggestion,  and  put  a  limitation  on 
the  expenditure  of  the  Commonwealth. 
As  a  matter  of  fact,  it  would  be  no  limi- 
tation at  all,  because  if,  through  circum- 
stances, necessity  arose,  that  provision 
would  be  set  at  defiance. 

Mr.  Deakin. — In  the  one  case  you  say 
nothing  in  the  Constitution,  but  mean  it, 
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and  in  the  other  you  say  it,  but  don't 
mean  it. 

Sir  JOHN  DOWNER.— Quite  so. 

Mr.  Isaacs. — A  limitation  of  expendi- 
ture could  only  at  most  affect  a  few  hun- 
dred thousands  of  pounds,  and  we  are 
talking  of  millions. 

Sir  JOHN  DOWNER.— But  whether 
the  result  would  be  the  same  or  not,  I 
do  not  wish  to  detain  the  committee  at 
greater  length.  I  will  simply  conclude 
by  saying  the  present  provision  is  enough. 

Mr.  FRASER  (Victoria).— I  usually 
agree  with  my  friend,  the  Premier  from 
New  South  Wales,  in  his  very  sound  view, 
but  in  this  case  I  cannot,  this  morning, 
follow  him  in  many  of  his  arguments.  For 
the  life  of  me  I  do  not  see  why  clause 
92,  or  the  guarantee  in  clause  92, 
need  be  altered  at  all.  I  do  not  see 
wherein  there  is  any  cause  for  alarm  in 
any  colony.  If  it  be  proved  or  shown 
that  £6,000,000,  more  or  less,  revenue 
can  be  derived  only  from  a  high  Tariff,  I 
would  concede  the  point.  I  hold  that  you 
could  get  quite  as  much  money,  and  per- 
haps more,  by  a  revenue  Tariff  than  by  a 
high  protective  Tariff.  If  a  high  protec- 
tive Tariff  answers  its  purpose  it  stops 
revenue. 

Sir  John  Downer. — Suppose  you  have 
no  Tariff,  how  will  you  raise  money  1 
You  will  have  to  raise  money  by  direct 
taxation. 

Mr.  FRASER.— We  are  now  trying  to 
frame  a  Federation  to  enable  us  to  do 
that.  I  think  it  is  only  right  that  we 
should  give  the  states  Treasurers  some 
satisfaction.  We  cannot  pass  from  one 
page  of  our  existence  to  a  future  page 
without  great  misgivings.  When  people 
are  about  to  change  from  one  page  to 
another  they  look  at  the  existing  page. 
They  are  afraid  of  the  future.  I 
therefore  think  it  is  only  right  that  we 
should  give  the  states  Treasurers  and 
states  Parliaments  some  satisfaction.  It  is 
agreed  by  all  the  speakers  in  favour  of 
the  proposal  that  the  new  clause  is  a  very 
simple  one  indeed.  It  is  simplicity  itself; 
[Sir  John  Downer. 


and  I,  for  one,  would  not  be  against 
adopting  it.  Representatives  and  senators 
in  the  Commonwealth  Parliament  will  see 
that  the  states  are  not 

Mr.  Walker. — Slaughtered. 

Mr.  FRASER.— Are  not  ruined.  It 
would  be  the  ruination  of  the  states  Par- 
liaments, if  sufficient  money  were  not 
given  back  to  pay  interest  on  loans  and 
such  like.  They  could  not,  as  Sir  George 
Turner  rightly  observed  the  other  day, 
raise  taxation  by  direct  taxes  or  in  any 
way  that  could  be  devised.  That  would  be 
impossible.  To  raise  money  in  that  way 
would  create  a  revulsion  of  feeling,  and, 
instead  of  having  a  harmonious  Com- 
monwealth, there  would  be  the  reverse. 
I  see  no  danger  in  the  first  part  of  clause 
92  to  alarm  anybody.    The  clause  reads — ■ 

During  the  first  five  years  after  uniform 
duties  of  customs  have  been  imposed  the  aggre- 
gate amount  to  be  paid  to  the  whole  of  the 

states 

It  does  not  say  the  aggregate  amount 
to  each  individual  state,  but  simply  the 
aggregate  amount  to  be  paid  to  the  whole 
of  the  states.  Can  it  be  contended  that 
the  aggregate  amount  cannot  be  raised 
by  an  ordinary  Tariff?  I  am  certain 
it  can.  High  protective  Tariffs  do  not 
raise  so  very  much  money.  In  some 
cases  high  protective  Tariffs  cease  to 
raise  money  at  all,  and  therefore  the 
argument  does  not  apply.  Mr.  Reid  and 
others  have  said  that  the  Commonwealth 
Parliament  would  be  compelled,  under 
clause  92,  to  put  on  a  high  Tariff;  other- 
wise, a  protective  Tariff.  I  do  not  hold 
with  that  at  all.  If  we  came  to  a  deci- 
sion in  Adelaide  and  in  Sydney,  I  do  not 
see  why  we  should  now  try  to  go  back  on 
it.  It  appears  to  me  that  the  longer  we 
discuss  matters,  and  the  more  sessions  we 
have — if  we  can  call  these  sessions — we 
are  going  wider  and  wider  apart. 

Sir  John  Downer. — Do  not  say  that. 

Mr.  Walker. — The  honorable  member 
(Mr.  Eraser)  is  mistaken.  We  did  not 
consider  this  point  at  Sydney,  but  only 
at  Adelaide. 
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Mr.  FRASER. — I  suppose  we  did  not 
consider  it  because  we  were  not  alarmed 
at  it,  and  did  not  feel  it  necessary  to  con- 
sider it. 

Mr.  Walker. — There  was  no  time. 

Mr.  FRASER.  —  Time  !  We  considered 
a  lot  of  things,  and  might  have  considered 
this  point  had  it  been  thought  necessary. 
But  it  appears  that  the  oftener  we  meet 
the  more  difficult  it  is  for  us  to  come 
together  on  simple  clauses  whereon  there 
need  not  be  any  serious  difference.  I  do 
not  agree  that  any  colony  need  be  alarmed 
at  clause  92  as  framed  in  Adelaide.  It 
gives  the  states  a  guarantee  that  the 
aggregate  amount  shall  be  raised  through- 
out the  whole ;  it  does  not  say  that  each 
state  shall  get  back  the  aggregate  amount 
it  is  exactly  entitled  to.  It  is  absurd  to 
say  that  the  amount  of  money  cannot  be 
raised  by  a  fair  revenue  Tariff.  At  the 
same   time,    when   I    find    men    like  Mr. 

»  Holder,  of  South  Australia,  agreeing  to 
the  clause,  as  proposed  to  be  substituted 
for  the  old  clause,  I  certainly  would  not 
throw  obstacles  in  the  way  of  the  Conven- 
tion in  its  wisdom  deciding  to  adopt  the 
new  clause.  I  would  not  say  that  it 
might  not  be  adopted  ;  but  there  is  just 
ground  for  the  Treasurers,  not  only  of 
Victoria  but  of  other  colonies,  requiring 
a  guarantee.  Victoria  is  quite  as  strong 
as  some  of  the  other  colonies.  If  it 
came  to  a  matter  of  debating  which  is  the 
strongest  colony,  Victoria  has  an  amount 
of  vital  financial  strength  in  it,  and  need 
not  be  alarmed  at  all.  Victoria  is  not 
put  to  great  straits  yet  as  to  making  both 
ends  meet — that  is,  the  same  straits  as 
older  countries  are  put  to.  Even  now, 
writh  all  her  retrenchment,  Victoria  could 
retrench  still  more  if  compelled  to  do  so. 
There  are  many  ways  in  which  Victorian 
expenditure  could  be  further  curtailed  ; 
so  that  this  colony,  and  also  the 
other  colonies,  are  financially  strong. 
Let  us  hope  that  the  colonies  will  be  still 
stronger  when  they  unite.  If  federation 
is  going  to  do  anything,  it  is  going  to  give 
us   financial    prosperity,   as    it   has   done 


elsewhere;  and  it  will  also  save  expenditure 
as  it  has  done  elsewhere,  and,  in  every 
other  way,  help  to  give  confidence  to  the 
nation.  Confidence  in  this  respect  means 
a  great  deal.  There  need  be  no  jealousy 
in  regard  to  the  matter.  If  there  is  a 
large  section  of  the  population  who  have 
no  means  of  livelihood  in  Victoria,  they 
have  only  to  walk  across  the  Murray  or 
cross  the  border  into  South  Australia  and 
find  employment  there.  There  will  be 
one  Commonwealth.  The  people  of  Canada 
do  not  say — "We  are  leaving  Nova 
Scotia  and  are  now  going  to  New  Bruns- 
wick." Names  are  forgotten  in  the  Cana- 
dian Dominion.  Boundaries  are  simply 
obliterated,  and  the  people  residing  in 
Manitoba,  Nova  Scotia,  or  New  Brunswick 
have  forgotten  the  old  names  which  marked 
the  boundaries,  and  all  are  under  the  same 
benign  rule.  So  it  will  be  here  if  we  forget 
the  present  and  look  to  the  future.  I  would 
rather  see  the  clause  as  adopted  in  Ade- 
laide adopted  here,  or  some  amendment  in 
clause  92,  as  now  presented  by  the  Finance 
Committee.  The  clause,  as  I  said  before, 
is  remarkably  simple,  and  simply  means 
that  the  Commonwealth  Parliament  shall 
refund  the  moneys  that  the  states  Treasu- 
rers expect.  I  was  wrong  the  other  day  in 
stating  that  there  would  be  twelve  members 
for  each  state  in  the  House  of  Representa- 
tives. New  South  Wales  will  be  entitled 
to  about  26  representatives,  and  Victoria 
to  24,  or  something  like  that.  It  is  not  to  be 
believed,  in  my  opinion,  that  the  members 
of  the  House  of  Representatives  and  the 
senators  will  neglect  the  interests  of  their 
own  states.  The  senators  in  the  Dominion 
of  Canada  are  elected  for  life,  and  perhaps 
may  not  be  in  the  same  touch  with  their 
constituents  as  would  the  senators  in  the 
Australian  Commonwealth.  The  Bill  pro- 
vides that  half  of  the  senators  go  to  their 
constituents  every  three  years,  and  that  the 
members  of  the  other  House  shall  be  elected 
every  three  years,  or  probably  at  shorter 
intervals.  It  cannot  be  conceived  that  a 
large  body  of  men  who  are  returned  by 
the    electors   could    neglect     the    duties 
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devolving  on  them  to  see  that  the  state 
Treasurers  are  not  made  insolvent.  I  am 
satisfied  that  this  colony  and  South  Aus- 
tralia, probably  Tasmania,  and  also  per- 
haps Western  Australia  are  financially 
strong.  New  South  Wales  appears  to  be 
so  financially  strong  as  not  to  mind  what 
course  is  adopted. 

Sir  George  Turner. — That  is  quite 
right. 

Mr.  FRASER.— We  are  not  jealous  of 
New  South  Wales. 

Mr.  McMillan. — You  are  practically  a 
New  South  Welshman,  and  you  ought  to 
know. 

Mr.  FRASER.— I  am  certainly  a  New 
South  Welshman,  and  I  am  proud  of  it. 
At  the  same  time,  the  financial  position  of 
Queensland  is  not  behind  that  of  New 
South  Wales,  but  is  just  about  as  strong, 
and  probably  in  100  years  will  be  the 
strongest  of  the  group. 

Mr.  Walker. — There  are  great  possi- 
bilities there. 

Mr.  FRASER.— Why  should  New  South 
Wales  object  to  put  one  or  two  words  in 
this  clause,  just  to  give  confidence  1  I 
would  not  say  that  the  words  would  make 
the  clause  surer,  as  an  honorable  member 
has  said,  because  I  think  it  is  sure  already, 
but  the  words  would  give  confidence  and 
would  not  do  any  harm.  I  therefore 
would  ask  that  this  small  concession  be 
made  by  the  Finance  Committee. 

Mr.  HENRY  (Tasmania). — We  are  now 
dealing  with  clause  92,  and  the  important 
part  of  that  clause — which  was  fought  out, 
I  recollect  very  well,  in  the  Finance  Com- 
mittee, and  insisted  on  very  strongly  as 
giving  some  assurance  to  the  state 
Treasurers  that  the  specific  amount  at  all 
events  would  be  returned  to  their  respec- 
tive Treasuries— provides  that  the  aggre- 
gate amount  which  the  several  states  have 
received  from  Customs  in  the  year  prior 
to  the  introduction  of  the  uniform  Tariff 
shall  be  returned  in  a  certain  mode.  That 
is  the  important  provision  in  the  clause. 

Mr.  Lyne.  —That  is  the  clause. 
[Mr.  Fraser. 


Mr.  HENRY.— That  is  the  clause  as 
it  stands.  The  provision  which  affords  a 
certain  amount  of  security  to  the  states 
it  is  proposed  to  strike  out.  I  have  myself, 
both  in  the  Legislative  Assembly  of  Tas- 
mania and  in  this  Convention,  expressed 
the  opinion  that  we  might  with  confidence 
trust  to  the  Federal  Parliament,  knowing 
how  that  Parliament  will  be  constituted, 
and  knowing  also  the  necessities  of  the 
various  states.  In  four  out  of  the  five 
states,  as  has  been  made  clear  here  so 
often,  the  financial  necessities  afford 
certain  security  for  the  several  states.  But 
this  is  the  important  point  I  would  like  to 
make.  We  all  know  that,  notwithstand- 
ing the  splendid  eloquent  eulogy  about 
the  future  Federal  Treasurer  expressed 
by  the  Right  Hon.  Mr.  Reid,  Federal 
Treasurers,  like  state  Treasurers,  are  liable 
to  make  mistakes.  I  can  quite  conceive 
that  in  the  first  year  the  conditions  of 
trade  will  be  so  disturbed  that  it  will  take 
a  very  brilliant  financial  genius  to  calcu- 
late the  probable  receipts  of  revenue 
from  the  Customs  for  the  year.  I  can 
conceive  no  more  difficult  task  to  be  laid 
on  a  man,  notwithstanding  the  aid  of  the 
best  officers,  than  to  calculate  accurately, 
or  even  approximately,  the  sum  he  is 
likely  to  receive  for  the  first  year. 

Sir  George  Turner. — Itcannot  be  done. 
It  would  be  very  difficult  in  a  colony,  and 
no  man  could  do  it  in  the  Commonwealth. 

Mr.  HENRY.— It  would  be  most  diffi- 
cult. If  there  is  a  possibility,  and  there 
is  a  strong  possibility,  that  the  Treasurer's 
calculations  for  the  first  year  may  be  seri- 
ously upset,  then  in  the  absence  of  a  pro- 
vision such  as  this — I  am  not  arguing  for 
the  provision,  but  in  the  absence  of  some 
provision  giving  the  Federal  Parliament 
power  to  aid  the  state  Treasurers,  or  throw- 
ing the  responsibility  on  the  Federal  Par- 
liament— there  is  the  risk  of  several  state 
Treasuries  being  very  seriously  deranged 
and  embarrassed.  I  am  quite  in  accord 
with  the  Premier  of  New  South  Wales  in 
repudiating  the  use  of  the  word  "insol- 
vency;"   I    am    merely  pointing    to    the 
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grave  contingency  that  the  state  Trea- 
suries may  be  very  seriously  embarrassed. 
Then  the  question  arises — in  the  event  of 
the  Federal  Treasurer's  calculations  prov- 
ing erroneous,  and  the  amounts  returned 
to  the  respective  states  being  altogether 
inadequate  for  the  necessities  of  those 
states,  they  are  left  in  this  anomalous 
position  :  They  have  given  up  this  instru- 
ment of  taxation  which  enables  them  to 
raise  funds  necessary  to  pay  the  interest 
on  the  public  debts.  They  are  left  with 
the  whole  liability,  and  they  have  to  take 
the  entire  risk  of  what  the  Federal  Trea- 
surer's calculations  may  be,  as  to  whether 
they  will  get  back  a  sufficient  sum  to 
meet  their  engagements.  In  cases  where 
colonies  are  already  overburdened  with 
direct  taxation,  and  have  retrenched  to 
the  uttermost,  what  then  is  left  to  them  1 
It  is  obvious,  to  me  at  all  events,  that 
the  responsibility  should  be  distinctly 
laid  on  the  Federal  Parliament  or  Execu- 
tive. I  agree  to  the  striking  out  of 
this  clause.  I  am  quite  prepared  to 
say  to  my  fellow  colonists  in  Tasmania — 
"  Take  the  risk  and  strike  out  the  clause, 
making  no  special  provision  for  a  specific 
amount  to  be  returned  ;  trust  to  the 
Federal  Parliament."  But  I  do  desire 
that  it  shall  be  made  quite  clear  that 
the  Federal  Parliament  shall  have  the 
necessary  power  to  come  to  the  aid  of  the 
state  Treasurers  if  the  circumstances 
justify  it.  That  is  my  point.  If  we  do 
not  put  some  provision  in  this  Constitu- 
tion making  it  quite  clear  that  the 
Federal  Parliament  has  the  necessary 
power  in  some  unforeseen  contingencies  to 
step  in  and  aid  the  state  Treasurers  we 
must  have  some  provision  such  as  that  in 
the  clause — a  provision  throwing  the 
responsibility  on  the  Federal  Parliament 
of  providing  a  sufficient  sum  for  the 
states'  necessities. 

Mr.-  Fraser. — What  could  be  more 
simple  than  the  w7ords  used  in  the 
clause  1 

Mr.  HENRY. — I  have  given  my  reasons 
why  I  should  prefer  some  general  provision 


giving  the  Federal  Parliament  power, 
under  certain  conditions  to  be  determined 
by  the  Federal  Parliament,  rather  than  the 
provision  now  in  this  clause.  This  pro- 
vision in  clause  92  would  be  better  than 
nothing,  but  I  would  prefer  wider  terms, 
which  would  apply  under  conditions  that 
we  may  not  foresee.  But,  while  I  agree  to 
the  striking  out  of  the  clause  on  the  under- 
standing I  have  named,  I  am  not  at  all  in 
accord  with  the  reasons  for  doing  this 
which  were  so  eloquently  advanced  by  the 
Premier  of  New  South  Wales.  He  has 
told  us  that  his  objection  to  putting 
anything  like  a  specific  amount  in  this 
clause — of  course,  the  amount  is  not 
named,  but  it  is  indicated — is  based  on 
the  ground  that  it  would  indicate  what 
the  particular  policy  of  the  future  Federal 
Parliament  should  be  in  the  matter  of  the 
Tariff.  Now,  I  fail  to  see  myself  in  what 
respect  merely  naming  a  definite  sum  to 
be  returned  indicates  or  becomes  a  man- 
date to  the  Federal  Parliament  as  to  what 
the  Tariff  shall  be ;  but  it  is  said  that  if  it 
is  compulsory  on  the  Federal  Parliament 
that  this  large  amount  shall  be  raised,  it  is 
impossible  that  a  policy  of  free-trade  can 
be  adopted  by  the  Commonwealth.  Well, 
I  say,  in  reply  to  that,  that  the  financial 
necessities  of  the  colonies  are  such  that 
it  is  imperative  that  the  amount  shall 
be  raised,  and  there  is  no  getting  away 
from  the  fact ;  whether  you  put  it  in  this 
Constitution  Bill  or  leave  it  out,  the 
financial  necessities  of  the  states  are  such 
that  the  money  must  be  raised.  Of  course, 
it  is  obvious  that  we  cannot  state  in  this 
Constitution  Bill  whether  this  amount 
shall  be  raised  by  Customs  or  otherwise, 
and  I  do  not  see  anything  in  the  clause 
which  indicates  that  it  shall  be  raised  by 
Customs.  The  power  is  left  to  the  Federal 
Parliament  to  say  how  it  shall  be  raised. 
The  Premier  of  New  South  Wales  laid 
great  emphasis  on  the  argument  that 
if  we  restricted  the  expenditure  of  the 
Federal  Parliament  to  £300,000  per 
annum,  that  would  be  the  best  pro- 
vision by  way  of  security  to  the  states. 
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Now,  I  must  say,  with  all  due  respect  to 
that  right  honorable  gentleman's  acknow- 
ledged ability,  that  this  argument  seemed 
to  me — I  do  not  like  to  use  the  language 

that  occurs  to  me 

Mr.  Reid.— Oh,  I  don't  mind ;  I  am 
accustomed  to  much  harder  language. 

Mr.  HENRY.— Well,  I  must  say  that 
it  seemed  to  me  to  be  an  absurdity.  Here 
we  are  intrusting  the  Federal  Parliament 
with  power  to  raise  revenue  to  an  un- 
limited extent,  and  we  all  know  that  the 
necessities  of  the  states  and  of  the  federal 
authority  will  require  something  like 
£0,000,000  to  be  raised,  and  to  say  that 
the  difference  between  £300,000  and 
£500,000  is  going  to  operate  in  any  way 
in  regard  to  securing  to  the  states  the 
necessary  revenue  strikes  me  as  absurd. 

Mr.  Reid.— If  you  know  what  the  Com- 
monwealth expenditure  is  to  be  for  the 
year  you  can  calculate  your  share  of  it, 
and  knowing  your  receipts  from  Customs, 
you  can  know  what  your  income  is. 

Mr.  HENRY.— The  amountof  £300,000 
has  been  fixed  as  a  very  liberal  amount 
for  the  expenditure  of  the  Federal  Go- 
vernment, and  I  would  ask  how,  in  the 
name  of  common  sense,  the  expenditure  of 
an  additional  £100,000  could  seriously 
affect  the  position  of  the  states,  even  if 
such  an  increased  expenditure  were  prob- 
able? While  agreeing  to  strike  out  this 
.clause,  I  trust  that  the  Convention  will 
see  its  way  to  insert  some  provision  that 
will  give  the  Federal  Parliament  the  neces- 
sary power  to  deal  with  exceptional  cases 
when  they  arise. 

Dr.  QUICK  (Victoria).— I,  for  one, 
would  very  much  like  to  see  some  provision 
in  the  Constitution  indemnifying  the 
several  states  against  loss  from  the  sur- 
render of  revenue  from  all  sources.  At  the 
same  time,  I  would  not  support  or  assist 
any  proposal  which  would  bear  the  sinister 
aspect  suggested  by  the  Premier  of  New 
South  Wales — which  would  have  an  em- 
barrassing effect  upon  the  important 
colony  of  New  South  Wales.  But  it 
appears  to  me  that  it  is  within  the  bounds 
[Mr.  Henry. 


of  possibility  that  the  Premier  of  New 
South  Wales  has  overstated  the  difficulty 
of  the  case  from  his  point  of  view.  In 
the  first  place,  I  would  draw  attention 
to  the  fact  that  at  Adelaide  he  gave 
his  support  to  the  scheme  embodied  in 
clause  92. 

Mr.  Reid.— No,  I  fought  that  part  of  it 
most  bitterly  in  the  committee,  and  was 
beaten. 

Dr.  QUICK.— I  understood  that  the 
right  honorable  gentleman  gave  his 
adhesion  to  it  generally. 

Mr.  Reid. — I  always  fought  against  the 
part  fixing  the  aggregate  amount. 

Mr.  Lyne. — I  think  the  honorable  mem- 
ber (Dr.  Quick)  is  mistaken.  The  Premier 
of  New  South  Wales  did  not  support 
that. 

Dr.  QUICK.— I  may  be  wrong,  but  I 
remember  a  speech  in  the  Convention  at 
Adelaide  in  which  the  right  honorable 
member  (Mr.  Reid)  said  he  was  prepared 
to  give  his  support  generally  to  the  pro- 
vision. 

Mr.  Reid. — I  said  I  was  prepared  to 
trust  the  Federal  Parliament.  That  is 
not  trusting  the  Federal  Parliament ;  it  is 
the  very  opposite. 

Dr.  QUICK. — I  accept  the  right  hon- 
orable gentleman's  assurance  that  he  did 
not  support  the  proposal  with  regard  to 
fixing  the  aggregate.  However,  I  would 
venture  to  direct  his  attention  to  the  fact 
that  the  whole  of  his  opposition  to  this 
indemnity  or  security  proposal  seems  to 
be  based  on  the  assumption  that  the  only 
revenues  which  are  to  be  surrendered  or 
transferred  by  the  states  to  the  Common- 
wealth are  those  to  be  derived  from  Cus- 
toms and  Excise.  It  is  quite  true  that 
there  will  be  upwards  of  £6,000,000 
per  annum  surrendered  by  the  states 
to  the  Commonwealth  in  Customs  and 
Excise,  but  that  amount  does  not  re- 
present the  whole  of  the  revenues,  or 
the  whole  of  the  sources  of  revenue,  which 
are  to  be  expressly  transferred  by  the 
states  to  the  Commonwealth.     I  find  by  a 
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return  which  was  laid  before  the  Conven- 
tion the  day  before  yesterday  by  Mr. 
Fenton,  the  Victorian  Government  Statist, 
in  reply  to  a  motion  brought  forward  by 
myself,  that  other  annual  revenues  to  be 
transferred  by  the  states  to  the  Common- 
wealth reach  a  total  of  £1,863,934.  So 
that  nearly  £2,000,000  in  addition  to  the 
£6,000,000  will,  under  this  Constitution, 
be  transferred  to  the  Commonwealth,  will 
be  under  the  control  of  the  Common- 
wealth, and  will  be  capable  of  legislative 
modification  by  the  Commonwealth. 

Mr.  Kingston. — There  is  a  considerable 
outgoing  in  respect  of  that. 

Mr.  Symon. — The  net  amount  would  be 
about  £1,000,000. 

Dr.  QUICK. — Amongst  these  sources  of 
revenue  are  thepostal,  telegraphic,  and  tele- 
phonic services,  amounting  to  £1,675,516  ; 
ocean  beacons,  buoys,  light-houses,  and 
light-ships,  £76,305;  currency  and  coinage 
—mint,  £36,313;  bank-note  tax,  £53,577  ; 
bankruptcyand insolvency,  £10,794  ;  copy- 
rights, patents,  and  trade-marks,  £10,776; 
Agency-General,  £653 ;  or  a  total  of 
£1,863,934.  These  are  sources  of  revenue 
—  revenue-earning  departments — which 
will  be  transferred  to  the  Common- 
wealth, which  the  Commonwealth  will 
have  the  control  of,  and  from  which  the 
Commonwealth  may  derive  an  increased 
revenue  to  make  up  any  possible  deficiency 
without  necessarily  imposing  on  it  the 
obligation  of  raising  any  deficiency  from 
Customs  revenue.  Now,  I  would  suggest 
to  the  Premier  of  New  South  Wales  to 
consider  this  also — whether  he  would 
have  to  say  to  the  people  of  New 
South  Wales  that  they  are  immovably 
pledged  to  any  particular  fiscal  policy, 
merely  because  some  £6,000,000  sterling 
has  to  be  guaranteed  to  the  states,  either 
in  the  aggregate  or  in  their  several 
capacities.  It  seems  to  be  admitted 
generally  that  that  sum  could  be  raised 
through  the  Custom-house,  either  by  pro- 
tective duties  or  by  revenue  duties.  In 
fact,  it  could  probably  be  raised  more  easily 
by  revenue  duties  than  by  protective  duties 


because  the  effect  of  protective  duties, 
if  they  are  successful,  is  rather  to  keep 
goods  out  of  the  Commonwealth,  and  to 
reduce  revenue.  Therefore,  I  do  not  see 
how  that  argument,  which  seems  to  over- 
whelm and  embarrass  the  Premier  of  New 
South  Wales,  ought  to  induce  him  to  take 
the  strong  and  determined  stand  of  sug- 
gesting that  this  would  jeopardize  federa- 
tion amongst  the  free  trade  party  in  New 
South  Wales.  I  am  sure  that  no  one 
wishes  to  put  anything  in  this  Constitu- 
tion which  would  embarrass  any  leading 
member  of  the  Convention,  or  any  colony. 
I  would,  therefore,  urge  the  right  honor- 
able gentleman  and  his  colleagues  in  the 
representation  of  New  South  Wales  to 
consider  our  position.  Take  the  colonies 
of  Victoria  and  Western  Australia.  We 
stand  to  lose  more  than  any  other  colony 
in  point  of  surrender  of  revenue,  and 
therefore  our  position  would  be  more  un- 
certain and  precarious  than  that  of  any 
other  colony. 

Mr.  Glynn. — You  stand  to  gain  more 
in  internal  trade. 

Dr.  QUICK. — We  may  gain  hereafter. 
I  do  not  suggest  that  the  indemnity  should 
be  a  permanent  one.  It  might  be  con- 
fined to  a  period  of  five  years.  That 
would  not  pledge  the  Commonwealth  to 
an  indefinite  fiscal  policy  for  all  time,  but 
it  would  place  the  states  in  a  position,  in 
some  degree,  of  certainty.  I  would  ask 
the  chairman  of  the  Finance  Committee 
to  consider  whether  some  such  addition  as 
this  should  not  be  made  to  the  clause 
which  is  to  take  the  place  of  clause  92 : — 

The  Commonwealth  shall  during  such  period 

That  is  the  period  of  five  years. 

indemnify   each  state  against  the  net  loss,  if 

any,  against  such  debits  and  credits 

These  are  the  debits  and  credits  specified 
in  the  earlier  sub-sections, 
arising  from  the  transfer  of  revenue-earning  de- 
partments and  services  to  the  Commonwealth, 
the  revenue -earning  value  of  the  same  to  be  de- 
termined by  the  average  annual  revenue  yielded 
by  the  same  during  the  five  years  next  preced- 
ing the  adoption  of  uniform  duties. 
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That  speaks  for  itself.  I  throw  it  out  as 
a  suggestion.  At  the  same  time,  as  1 
said  at  an  earlier  stage  of  this  discus- 
sion, I  do  not  wish  to  force  my  own 
views  in  favour  of  an  indemnity,  or  of 
some  security,  on  any  particular  colony, 
and  to  have  the  decision  arrived  at 
merely  by  a  division.  I  would  like  to  see 
a  scheme  adopted — either  on  the  lines  I 
have  mentioned  or  on  the  lines  indicated  by 
other  honorable  members — unanimously, 
so  that  the  principles  embodied  in  the  Bill 
should  not  represent  the  result  of  a  con- 
ilict,  but  the  result  of  conciliation  and 
compromise,  which  should  be  the  essence 
of  every  reasonable  proposal  in  this  Con- 
stitution, certainly  in  matters  relating  to 
finance.  The  proposal  I  have  made  appears 
to  me  to  be  based  on  fair  and  equitable 
principles.  It  gives  the  states  credit 
during  the  five  years'  period  for  all  revenue 
w7hich  they  receive  from  all  sources.  On 
the  other  hand,  the  states  will  be  debited 
with  the  expenditure  indicated  by  these 
sub-sections.  Then,  if  there  is  any  defi- 
ciency, as  shown  in  the  annual  balance- 
sheet — that  is,  any  deficiency  as  compared 
with  the  receipts  from  all  sources  during 
the  five  years  immediately  preceding  the 
uniform  Tariff— that  deficiency  will  be 
guaranteed  by  the  Commonwealth.  I 
would  point  out,  also,  as  showing  that 
such  a  deficiency  need  not  be  made 
up  by  an  increase  of  customs  duties- 
that  there  are  various  revenue-earn- 
ing departments  capable  of  earning 
nearly  £2,000,000  per  annum  which  are 
very  elastic,  and  would  probably  yield  any 
sum  necessary  to  cover  the  deficiency 
without  introducing  anything  like  an 
income  tax  or  a  land  tax.  For  instance, 
there  is  the  bank-note  tax  which  Victoria 
surrenders,  and  which  yields  £19,317  per 
annum.  The  colony  of  New  South  Wales 
also  surrenders  a  bank-note  tax  yielding 
£26,431  per  annum,  and  South  Australia 
surrenders  a  bank-note  tax  yielding  £7,829 
per  annum.  That  shows  that  any  defi- 
ciency to  make  up  the  indemnity  or 
guarantee  need  not  involve  a  drastic 
[Dr.  Quick. 


alteration  in  the  fiscal  policy  of  the  Com- 
monwealth. The  amount  required  could 
be  obtained  from  these  other  elastic 
sources  of  revenue. 

Mr.  LYNE  (New  South  Wales).  — Wo 
have  listened  to  a  very  long  debate  upon 
this  question,  but  so  far  I  have  not  heard 
any  solution  of  the  difficulty.  I  cannot 
say  that  I  am  at  all  in  favour  of  the 
clause  as  it  stands.  It  is  a  very  cumber- 
some clause,  and  should  be  struck  out.  I 
should  like  to  hear  from  the  Treasurer  of 
Victoria,  who  started  the  debate,  what 
proposal  he  has  to  submit  in  substitution 
for  the  clause  that  is  to  be  struck  out. 

Sir  George  Turner. — Simply  that  the 
Commonwealth  should  by  some  means 
guarantee  to  all  the  states  what  is  pro- 
posed to  be  guaranteed  to  one  state — 
Western  Australia.  Whatever  our  losses 
are,  the  states  should  not  be  called  on  for 
five  years  to  debit  themselves  with  those 
losses,  but  they  should  be  made  up  by 
the  Commonwealth  by  some  means. 

Mr.  LYNE. — Then  the  right  honorable 
gentleman  would  make  the  condition 
applicable  to  Western  Australia  applicable 
to  all  the  states  1 

Sir  George  Turner. — That  is  the  only 
way  I  see  of  dealing  with  the  difficulty. 

Mr.  LYNE. — I  am  not  sure  whether 
that  is  a  possible  way  of  doing  it.  I  have 
read  with  a  good  deal  of  interest  the 
proposal  made  by  my  honorable  friend 
(Mr.  Holder),  and  I  think  that  it  would 
meet  all  that  the  Treasurer  of  Victoria 
desires.  Mr.  Holder  suggests  that  95  per 
cent,  of  the  total  amount  raised  through 
the  Customs  should  be  returned  to  the 
states,  and  that  is  based  on  an  expenditure 
by  the  Federal  Parliament  of  £300,000. 
The  Federal  Treasurer  would  have  to  raise 
practically  the  amount  that  is  obtained 
now  by  the  states  from  customs  duties  to 
enable  him  to  meet  an  expenditure  of 
£300,000,  and  to  repay  95  per  cent,  to 
the  states. 

Mr.  Reid. — There  is  nothing  in  the 
proposition  requiring  that  the  total 
amount  raised  shall  be  £6,000,000.     The 
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Commonwealth  Treasurer  would  simply 
return  95  per  cent,  of  the  amount,  what- 
ever it  was. 

Mr.  LYNE. — If  he  returns  95  per  cent, 
he  must  raise  £6,000,000,  or  he  could  not 
meet  an  expenditure  of  £300,000. 

Mr.  Reid. — This  proposal  would  not 
compel  him  to  do  it.  He  could  raise 
money  by  other  means. 

Mr.  LYNE.— I  quite  admit  that  it 
would  not  be  a  direction  to  the  Federal 
Treasurer  that  he  should  raise  this  sum 
of  money  by  customs  duties.  The  money 
could  be  raised  from  any  source,  but  it 
would  give  the  state  Treasurers  an  assur- 
ance that  they  would  receive  a  certain 
amount  of  money. 

Mr.  Reid. — They  would  not  know  how 
much.  They  would  not  know  what  95 
per  cent,  would  come  to. 

Mr.  LYNE. — The  proposal  is  based  on 
the  revenue  received  from  Customs  at  the 
present  time,  and  it  would  require  5  per 
cent,  of  the  total  to  provide  for  an  expen- 
diture of  £300,000.  I  do  not  say  that 
this  is  the  best  proposal  that  can  be  made. 
It  is  well  known  that  I  have  always  been 
in  favour  of  a  guaranteed  return  to  the 
states  for  a  number  of  years.  It  has  been 
suggested  that  there  is  a  sinister  motive  in 
this.  I  have  no  sinister  motive,  but  I 
would  ask  honorable  members  to  place 
themselves  in  the  position  of  a  state  Trea- 
surer. He  would  not  know  without  some 
guarantee  what  money  he  would  receive  from 
month  to  month,  or  from  year  to  year,  and 
yet  he  would  have  to  forecast  his  financial 
position  for  each  succeeding  year.  It  is  all 
very  well  to  say  that  the  Federal  Parlia- 
ment will  be  framed  from  the  electors  of 
the  states  as  they  are  nowr.  That  is  correct 
in  one  sense,  but  only  in  one  sense.  It  will 
be  made  up  from  the  electors  of  the  present 
states,  but  under  very  different  conditions. 
If  the  Federal  Treasurer  got  into  financial 
difficulties  at  any  time  the  first  thing  he 
would  do  would  be  to  throw  the  responsi- 
bility on  the  state  Treasurers  by  refusing 
to  pay  them  the  amount  of  money  that 


they  should  receive.  He  would  perhaps  be 
able  to  carry  on,  but  would  do  so  by  placing 
the  states  in  a  very  unenviable  position.  I 
desire  to  leave  as  much  as  we  reasonably 
can  to  the  Federal  Parliament,  but  we 
should  consider  the  necessities  of  the  states 
during  the  first  few  years  of  the  Common- 
wealth. I  do  not  think  for  one  moment 
that  there  is  any  possibility  of  any  of  the 
states  repudiating  any  of  their  responsibili- 
ties or  becoming  insolvent.  Still,  some  of 
the  states  might  be  placed  in  very  great 
financial  straits  if  they  were  left  depen- 
dent entirely  on  the  Federal  Treasurer. 
It  was  stated  to-day  by  the  Premier 
of  New  South  Wales  that  no  colony 
paid  its  interest  out  of  borrowed  money. 
I  would  like  any  Treasurer  present  to  tell 
me  how  he  pays  his  interest  when  his 
revenue  is  not  equal  to  his  expenditure, 
and  he  has  a  deficiency  1 

Mr.  Reid. — I  have  had  no  deficiency, 
so  I  cannot  say.  You  had  a  deficiency, 
and  you  are  the  man  to  tell  us. 

Mr.  LYNE.— The  right  honorable  gen- 
tleman has  borrowed  money  which  prac- 
tically has  been  used  to  pay  interest  during 
the  time  he  has  been  in  power. 

Mr.  Reid. — No. 

Mr.  LYNE. — The  same  thing  has  been 
done  by  every  other  Treasurer,  and  I 
happen  to  know  that  the   right  honorable 

member  has  done  it. 

i 

Mr.  Kingston. — You  have  not  perma- 
nently paid  interest  out  of  the  loan 
money. 

Mr.  LYNE. — Money  has  been  borrowed 
to  make  up  the  deficiency,  and  that  defi- 
ciency included  the  payment  of  interest. 

Mr.  Symon. — Perhaps  it  was  set  down 
for  some  new  railway. 

Mr.  LYNE. — No,  it  appeared  as  being 
partly  for  the  payment  of  interest.  It 
was  in  the  general  expenditure  of  the 
state.  I  am  not  speaking  now  of  New 
South  Wales.  I  say  that  any  state  that 
has  a  deficiency  pays  its  interest  out  of 
borrowed  money,  and  the  financiers  in 
Great  Britain  know  it  perfectly  well. 

Mr.  Douglas. — They  all  do  it. 
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Mr.  LYNE.— 1  have  no  doubt  that  Tas- 
mania has  done  it  as  well  as  others. 

Mr.  Douglas. — I  am  doing  it  now. 

Mr.  LYNE.— I  am  glad  the  honorable 
member  agrees  with  me.  I  cannot  agree 
with  the  Premier  of  New  South  Wales 
that  the  mere  placing  of  a  limit  upon  the 
expenditure  of  the  Federal  Parliament  will 
in  any  way  help  in  assuring  to  the  states 
a  return  of  this  money.  I  am  in  favour  of 
placing  a  limit  on  the  expenditure,  as  was 
done  in  the  Bill  before,  but  that  simply  pre- 
vents extravagance.  It.  does  not  in  any 
way  secure  to  the  states  a  return  of  any 
sum  of  money,  such  as  they  are  obtaining 
at  the  present  time.  The  Federal  Trea- 
surer need  not  raise  more  than  £300,000, 
and  what  I  want  to  see  in  the  Bill  is 
some  security  to  the  states  that  they  will 
receive  a  considerable  sum  of  money  dur- 
ing the  first  few  years  of  the  Federation. 
I  said  a  few  moments  ago  that  there  was 
no  sinister  motive  in  this.  I  believe  that 
you  are  more  likely  to  receive  a  large  sum 
of  money  from  a  revenue  Tariff  than  from 
a  protective  Tariff — that  is,  from  a  pro- 
tective Tariff  which  would  have  the  proper 
effect.  The  Premier  of  New  South  Wales 
need  not  be  alarmed  if  we  provide  for  the 
insertion  in  the  Bill  of  a  guarantee  for  a 
minimum  return  to  the  states,  because  he 
will  be  able  to  tell  his  supporters  that 
the  Tariff  of  the  Commonwealth  will 
be  a  revenue  Tariff,  and  a  revenue 
Tariff  is  now  in  force  in  that  colony.  Per- 
sonally, I  admit  that  I  am  of  the  opinion 
that  in  a  Federation  where  you  have  three 
or  four  colonies  favouring  a  protective 
policy,  and  only  one  colony  against  it,  the 
votes  of  the  three  or  four  colonies  are 
likely  to  override  the  vote  of  the  one 
colony,  so  that  in  the  future  there  must 
be,  perhaps  not  a  very  high,  but  still  a 
protective  Tariff.  I  hope  that  when  the 
clause  is  struck  out  a  solution  of  the 
difficulty  will  be  arrived  at  in  the  direc- 
tion suggested  by  the  Prime  Minister  of 
Victoria.  No  doubt  the  clause  is  objection 
able  as  it  stands,  and  will  have  to  be  struck 
out,  and  unless  we  substitute  a  proposal 
[Mr.  Lyne. 


such  as  has  been  suggested,  we  shall  have 
all  this  discussion  over  again.  Some  people 
may  argue  that  everything  should  be  left 
to  the  Federal  Parliament,  but  I  cannot 
fall  in  with  that  view.  I  believe 
that  the  Federal  Parliament  will  do 
the  best  it  can  to  mete  out  justice  to 
the  states,  but  difficulties  may  arise 
which  will  make  that  impossible,  and  the 
states  will  then  feel  the  pinch  of  financial 
necessity,  unless  the  suggestion  is  agreed 
to.  I  am  as  willing  as  any  one  to  trust  the 
Federal  Parliament,  but  I  cannot  trust  it 
blindly,  as  one  or  two  seem  prepared  to 
do.  Therefore,  I  hope  that  some  security 
will  be  given  to  the  states.  Though  I  am 
not  as  well  acquainted  with  the  feelings 
of  the  people  of  Victoria  as  the  representa- 
tives of  this  colony  must  be,  I  venture 
to  think  that  if  you  leave  out  of  the  Bill  a 
provision  of  this  sort  it  will  prejudice  the 
acceptance  of  the  measure  in  Victoria.  I 
believe  that  the  same  thing  may  be  said 
of  New  South  Wales,  of  South  Australia, 
and  of  Tasmania.  I  hope,  therefore,  that, 
without  any  long  debate,  we  may  come  to 
a  solution  of  this  difficulty. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

The  CHAIRMAN.— Before  we  come  to 
clause  93,  I  might  mention  that  five  new 
clauses  have  been  suggested  by  the  Par- 
liament of  Tasmania,  of  which  four  appear 
to  me  to  depend  upon  the  first,  which  is 
called  92a,  and  which  is  as  follows : — 

Upon  the  establishment  of  the  Commonwealth 
the  whole  of  the  public  debts  of  the  states,  and 
all  interest  thereafter  payable  thereon,  shall 
become  chargeable  upon  and  payable  out  of 
the  funds  and  revenues  of  the  Commonwealth, 
but  each  state  shall  indemnify  the  Common- 
wealth in  respect  of  so  much  of  the  public 
debts  of  the  state  and  the  interest  payable 
thereon  as  shall  exceed  that  proportion  of  the 
same  debts  which,  if  calculated  upon  the  basis 
of  the  population  of  the  state,  would  represent 
a  sum  per  capita  equal  to  the  sum  per  capita 
represented  by  the  total  public  debt  of  the 
state  which  shall  be  indebted  in  the  least 
amount  per  capita  of  its  population. 

Sir  GEORGE  TURNER  (Victoria).— I 
desire  to  point  out  that  we  are  now  in  the 
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midst  of  considering  the  very  important 
question  of  the  distribution  of  the  sur- 
plus. We  have  determined  what  shall  be 
done  with  it  during  five  years,  and  I  think 
that  we  should  finally  deal  with  the  whole 
matter  before  we  turn  our  attention  to 
the  question  of  public  debts.  The  proposed 
new  clauses  seem  to  me  really  amend- 
ments of  clause  98,  and  I  think  that  it 
would  be  better  to  leave  them  until  we 
come  to  deal  with  that  clause. 

Mr.  BARTON  (New  South  Wales).— 
I  would  suggest  that,  as  it  is  just  upon 
one  o'clock,  we  should  leave  these  clauses 
to  be  digested  after  lunch.  I  have  been 
asked  to  say  that  to-night,  and  upon  other 
evenings  when  the  Convention  is  sitting, 
dinner  will  be  served  in  the  dining-room 
at  six  o'clock.  I  propose  to  ask  honorable 
members  to  sit  until  half-past  five  this 
afternoon,  and  to  resume  again  at  half- 
past  seven. 

[The  Chairman  left  the  chair  at  five 
minutes  to  one  o'clock  p.m.  The  committee 
resumed  at  seven  minutes  past  two  p.m.~\ 

Clause  93. — After  the  expiration  of  five  years 
from  the  imposition  of  uniform  duties  of  cus- 
toms, each  state  shall  be  deemed  to  contribute 
to  the  revenue  an  equal  sum  per  head  of  its 
population,  and  all  surplus  revenue  over  the 
expenditure  of  the  Commonwealth  shall  be 
distributed  month  by  month  among  the  several 
states  in  proportion  to  the  numbers  of  their 
people  as  shown  by  the  latest  statistics  of  the 
Commonwealth. 

The  CHAIRMAN.— There  are  three 
amendments  suggested,  one  by  South 
Australia,  one  by  Tasmania,  and  one  by 
Western  Australia,  but  inasmuch  as  they 
are  all  amendments  which  have  been  al- 
ready decided  in  other  parts  of  the  Bill 
I  will  not  put  thern. 

Mr.  BARTON  (New  South  Wales).— 
There  is  an  amendment  proposed  by  the 
Finance  Committee,  and  in  order  to  carry 
it  out  I  beg  to  move — 

That  all  the  words  after  the  first  word 
"After  "  be  omitted,  with  the  view  of  inserting 
the  following  words: — "five  years  from  the 
imposition  of  uniform  duties  of  customs  all 
surplus  revenue  over  the  expenditure  of  the 
Common  wealth  shall  be  distributed  month  by 


month  among  the  several  states  on  such  basis 
as  shall  be  fair  to  the  several  states,  and  in  a 
proportion  and  after  a  method  to  be  deter- 
mined by  the  Parliament." 

In  moving  this,  I  should  like  to  mention 
that  a  suggestion  was  made  by  my  learned 
friend  (Mr.  Symon)  the  other  day,  who 
pointed  out  that  the  effect  of  the  words 
"  on  such  basis  as  shall  be  fair  to  the 
several  states "  would  leave  the  question 
of  the  fairness  of  the  distribution  to  the 
High  Court,  instead  of  to  the  determina- 
tion of  Parliament.  Inasmuch  as  this  is 
a  matter  entirely  of  politics  and  of  policy, 
Mr.  Symon  suggested  that  Parliament 
should  be  the  arbiter  with  reference  to 
the  fairness  of  the  distribution,  as  well  as 
with  regard  to  the  proportion,  after  a 
method  to  be  determined  by  the  Parlia- 
ment. I  quite  agree  with  that  myself. 
In  fact,  before  the  suggestion  was  made 
by  the  honorable  member  I  had  prepared 
an  amendment  to  serve  the  purpose.  At 
present  I  will  propose  the  Finance  Com- 
mitte's  amendment  as  it  stands. 

Mr.  SYMON  (South  Australia).— I  pro- 
pose after  these  words  are  struck  out  to 
insert  the  words  "not  less  than"  before 
the  words  "five  years,"  so  as  to  make  five 
years  the  minimum  and  not  the  maximum. 

Sir  GEORGE  TURNER  (Victoria).— 
By  creating  this  blank  we  shall  take  away 
what  I,  for  one,  consider  ought  to  be  the 
method  of  distribution  after  five  years.  It 
will  take  away  the  per  capita  distribution. 
The  clause,  as  we  have  it  before  us,  pro- 
vides that  after  five  years  the  distribution 
is  to  be  on  a  per  capita  basis.  The  amend- 
ment is  to  leave  the  distribution  absolutely 
to  the  Federal  Parliament.  I  have  stated 
several  times  that  I  believe,  whatever  we 
may  provide  during  the  five  years,  that  after 
that  period  the  distribution  should  be 
per  capita,  even  though  we  should  have  a 
modifying  clause  giving  the  Federal  Par- 
liament some  power  to  vary  it  if  exceptional 
circumstances  arise.  The  matter  has  been 
discussed  so  often  that  I  shall  not  discuss 
it  now,  but  I  think  it  would  be  wise  to 
take  a  division  on  the  omission  of  these 
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words,  so  as  to  see  whether  a  majority  of 
the  Convention  are  or  are  not  in  favour  of 
the  per  capita  basis.  I  shall,  therefore, 
vote  for  the  retention  of  these  words,  be- 
cause I  believe  the  basis,  after  five  years, 
should  be  per  capita. 

The  CHAIRMAN.— I  shall  put  the 
question  in  this  form  that  the  words  pro- 
posed by  Mr.  Symon — "  not  less  than  " — 
be  inserted  before  the  word  "  five." 

Mr.  SYMON  (South  Australia).— The 
object  of  the  amendment  is  to  put  the 
clause  in  accord  with  clause  91.  1  wish  to 
make  it  clear  that  both  clauses  are  the  same. 

Mr.  GLYNN  (South  Australia).— I  in- 
tend to  oppose  the  amendment  proposed 
by  Mr.  Symon,  because  it  is  practically 
affirming  the  principle  of  the  whole  case. 
During  the  debate  in  committee  on  this 
question  several  objections  were  taken  to 
allowing  Parliament  to  make  a  distribu- 
tion of  the  surplus  as  it  thought  fit.  If 
these  objections  are  to  be  pushed  home, 
now  is  the  time  to  do  so,  because 
if  Mr.  Symon's  amendment  is  carried  it 
will  affirm  the  whole  principle,  and  it 
will  provide  that  after  the  expiration  of 
five  years  Parliament  can  do  as  it  wishes. 
If  Sir  George  Turner's  idea  is  carried  out 
of  preserving  the  old  clause,  we  shall  be 
forced  to  a  per  capita  distribution  on  the 
present  principle.  I  would  suggest  that 
it  would  be  more  feasible  to  amend 
the  Finance  Committee's  amendment. 
After  five  years  from  the  date  of  the  im- 
position of  uniform  customs  duties,  which 
would  really  mean  seven  years'  experience, 
because  the  new  Tariff  will  probably  not 
be  imposed  for  two  years,  it  ought  to 
be  possible  for  the  Federal  Parliament 
to  recast  the  method  of  distributing 
the  surplus  for,  say,  a  further  period 
of  five  years.  That  would  be  twelve 
years  from  the  foundation  of  the  Com- 
monwealth, and  I  think  the  per  capita 
distribution  ought  then  to  cease.  The 
position  I  assume  is  that,  instead  of 
enforcing  the  per  capita  distribution  at  the 
end  of  five  years,  you  should  give  power 
to  the  Federal  Parliament  to  say  that 
[Sir  George  Turner 


a  further  temporary  expedient  may  be 
adopied  for  a  further  period  of  five 
years.  The  effect  of  the  clause  as  it  stands 
is  that  the  Parliament  may  really  dispose  of 
the  surplus  in  any  manner  it  likes.  I 
object  to  that.  There  is  a  method  fixed 
in  the  Constitution  for  five  years — the 
method  set  forth  in  the  clause  we  have 
passed.  At  the  end  of  that  time  the  Par- 
liament can,  on  any  basis  it  likes,  ap- 
portion the  surplus  among  the  states. 
Several  honorable  members,  in  speaking 
on  this  point,  have  opposed  the  vesting 
of  this  power  of  distribution  in  the  Fede- 
ral Parliament,  and  if  they  wish  to  stick 
to  the  position  they  assumed  in  speak- 
ing, now  is  the  time  to  agree  to  the 
insertion  of  words  to  prevent  the  Federal 
Parliament  being  allowed  for  any  longer 
period  to  say  how  the  surplus  is  to  be  dis- 
tributed among  the  states.  I  suggest  this 
as  a  via  media  as  between  the  old  system 
of  per  capita  distribution  at  the  end  of 
five  years,  and  the  new  system  of  giving 
omnipotence  to  the  Parliament  in  regard 
to  the  distribution  at  the  end  of  the  five 
years  from  uniformity.  What  I  desire  is 
that  at  the  end  of  the  five  years  from 
uniformity  the  Parliament  should  hit 
upon  another  temporary  expedient,  such 
as  would  be  suggested  by  the  experience 
of  the  working  of  the  Tariff  during  the 
five  years.  That  expedient  thus  hit  upon 
should  only  hold  for  five  years  further, 
and  at  the  end  of  that  period — which 
would  be  ten  years  from  uniformity — there 
should  be  a  per  capjita  distribution.  I 
suggest  that  the  words  proposed  to  be 
inserted  should  be  amended  in  this  way  : 
At  the  end  of  the  second  line,  after  the 
word  "customs,"  there  should  be  inserted 
the  words  — 

and  thereafter  for  a  further  period  of  five 
years. 

And  then,  at  the  end  of  the  clause,  other 
words  should  be  put  in,  so  that  the  clause 
would  read — 

After  the  expiration  of  five  years  from  the 
imposition  of  uniform  duties  of  customs,  and 
thereafter  for  a  further  period  of  five  years,  all 
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surplus  revenue  for  the  expenditure  of  the 
Commonwealth  shall  be  distributed  from  month 
to  month  among  the  several  states,  on  such  a 
basis  and  in  a  proportion  and  after  a  method  to 
toe  determined  by  the  Parliament ;  after  the 
expiration  of  ten  years  from  the  imposition  of 
uniform  duties  of  customs,  all  surplus  revenue 
over  the  expenditure  of  the  Commonwealth 
shall  be  distributed  from  month  to  month 
among  the  several  states,  in  proportion  to  the 
numbers  of  their  people,  as  shown  from  time  to 
time  by  the  latest  statistics  of  the  Common- 
wealth. 

Mr.  Reid. — What  is  the  difference  be- 
tween that  proposal  and  the  new  clause? 

Mr.  GLYNN.— It  is  this.  Under  the 
new  clause  the  Parliament  can  go  on  for 
ever  regulating  the  apportionment  of  the 
surplus  among  the  states,  which  conse- 
quently may  never  get  a  per  capita  dis- 
tribution. The  Parliament  may  per- 
petuate the  system  with  regard  to 
Western  Australia  ad  infinitum,  or 
it  may  apply  the  same  system  to 
any  other  colony,  or  it  may  shift 
the  system  we  are  applying  to  Western 
Australia  to  any  other  colony  having 
a  temporary  flush  of  prosperity,  such  as 
Western  Australia  has  got  now.  The  dif- 
ference between  the  two  is  that,  whereas 
the  clause  would  allow  the  Parliament  to 
do  as  it  pleased  at  the  end  of  five  years, 
my  proposal  would  allow  the  Parliament 
to  adopt  some  other  method  which  would 
be  applicable  only  for  another  five  years 
— that  would  make  the  term  ten  years 
altogether — and  at  the  end  of  that  time 
the  per  capita  distribution  would  have  to 
be  entered  upon.  I  make  this  suggestion 
because  it  is  extremely  probable  that 
there  will  be  at  the  end  of  the  second 
five  years  such  an  approximation  to  nor- 
mal conditions  in  all  the  colonies  as  will 
justify  the  resort  to  the  per  capita  prin- 
ciple then.  Thus  we  should  have  the  posi- 
tive assurance  that  at  the  end  of  ten  years 
the  per  capita  distribution  of  the  surplus 
would  be  entered  upon. 

Mr.  Solomon. — Would  it  not  be  simpler 
to  scratch  out  five  and  insert  ten  1 

Mr.  GLYNN.— I  do  not  think  it  would, 
because  there  is  a   fixed   period   of    five 


years  provided  for  from  the  very  incep- 
tion of  the  Constitution.  We  have  fixed 
the  method  of  distribution  for  the  first 
five  years. 

Mr.  SYMON  (South  Australia).— I  rise 
to  a  point  of  order.  The  point  is  whether 
the  honorable  member  (Mr.  Glynn)  is 
speaking  to  the  amendment  under  con- 
sideration ? 

The  CHAIRMAN.— The  amendment 
actually  before  the  Chair  is  that  of  Mr. 
Symon  to  insert  the  words  "not  less  than" 
before  the  word  "five;"  but  we  have 
adopted  the  procedure  of  permitting  a 
discussion  upon  the  whole  clause. 

Mr.  GLYNN.— Exactly  so,  sir,  and 
it  is  on  that  assumption  I  am  speak- 
ing ;  besides  which  the  adoption  of  Mr. 
Symon's  amendment  would  practically 
mean  the  confirmation  of  words  already 
inserted.  Moreover,  I  want  to  point  out 
to  Sir  George  Turner  that  it  would  be 
better  for  him  to  adopt  the  method  I  sug- 
gest as  a  sort  of  mean  between  the  two 
methods  which  have  been  discussed. 

Sir  George  Turner. — I  shall  be  glad 
to  accept  your  suggestion  if  the  Conven- 
tion will  adopt  it  as  a  compromise. 

Mr.  GLYNN.— If  the  words  I  have  read 
be  inserted  they  will  insure  the  applica- 
tion of  the  per  capita  method  of  distribu- 
tion at  the  end  of  ten  years  from  the 
establishment  of  uniformity. 

The  CHAIRMAN.— The  question  is 
that  the  words  "not  less  than"  proposed 
to  be  inserted  be  so  inserted. 

Sir  GEORGE  TURNER  (Victoria).— I 
must  confess  that  I  do  not  understand  the 
meaning  of  this  amendment. 

Mr.  BARTON  (New  South  Wales).— I 
am  not  quite  positive  that  this  amend- 
ment will  make  any  difference  in  the 
meaning  of  the  clause.  Clause  91  says 
during  the  first  five  years  and  thereafter, 
until  the Parliamentotherwise provides,  cer- 
tain things  shall  be  done.  The  suggestion 
now  is  that  there  shall  be  a  fair  basis  of 
distribution  in  "not  less  than"  five  years. 
It  cannot  be  less  than  five  years  according 
to  the  Bill  as  it  stands. 
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Sir  George  Turner. — I  cannot  under- 
stand the  amendment. 

Mr.  BARTON.— It  is  only  repeating  the 
effect  of  the  clause  as  it  stands ;  unless,  of 
course,  my  honorable  friend  (Mr.  Symon) 
has  some  other  reason  which  is  not 
apparent  to  me. 

Mr.  SYMON  (South  Australia).— The 
object  of  the  amendment  really  is  to  make 
clause  93  correspond  in  its  effect  with 
clause  91.  Of  course,  if  the  provision  is 
clear  without  this  amendment,  I  will 
not  go  on  with  it,  but  it  seems  to 
me  that  it  is  not  clear  without  the 
amendment.  In  clause  91  the  im- 
plication is  that  the  five  years'  term  is 
merely  a  minimum,  and  that  the  Parlia- 
ment shall  at  the  end  of  that  period  deter- 
mine for  itself  whether  there  shall  be  a 
further  period  during  which  the  former 
method  of  distribution  shall  be  continued. 

Mr.  Solomon. — Under  your  amendment 
it  may  be  ten  years. 

Mr.  SYMON.— It  may  be  five,  or  six, 
or  ten  years.     So  it  may  under  clause  91. 

Mr.  Barton. — But  this  clause  goes  on 
to  say — "until  the  Parliament  otherwise 
provides." 

Mr.  SYMON.— That  is  so,  but  it  is  the 
same  here.  The  Federal  Parliament  will 
have  the  distribution  of  the  surplus. 

Mr.  Solomon. — That  is  the  intention. 

Mr.  SYMON. — No.  The  intention  is 
that,  when  we  have  ended  the  first  five  years, 
the  Federal  Parliament  will  determine 
whether  it  has  sufficient  data  and  material 
before  it  to  enable  it  to  fix  the  basis  for 
distribution.  If  it  should  not  have  suffi- 
cient data,  it  may  extend  the  period  of 
bookkeeping  for  five  years  more. 

Sir  George  Turner. — Five  years  % 

Mr.  SYMON. — Or  ten  years  or  twenty. 

Sir  George  Turner. — Or  one  year. 

Mr.  SYMON. — Or  one  year.  The  clause 
says — "until  the  Parliament  otherwise  pro- 
vides." The  only  object  of  my  amend- 
ment— and  of  coarse  there  is  very  little 
substance  in  it  except  to  make  clause  93 
clear— is  that  it  does  not  contemplate  the 
establishment  of  a  rigid  rule  by  the 
[Mr.  Barton. 


Federal  Parliament  for  the  distribution  of 
the  surplus  immediately  upon  the  expira- 
tion of  the  five  years. 

Sir  George  Turner.— It  means  that  the 
Parliament  must  take  the  matter  into  con- 
sideration at  the  end  of  the  five  years. 

Mr.  SYMON.— It  means  that  I  want  to 
make  the  matter  perfectly  clear.  I  wish 
to  make  clause  93  consistent  with  clause 
91,  or  to  avoid  the  possibility  of  clause  93 
being  construed  to  be  in  conflict  with 
clause  91 ;  and  I  want  to  compel  legisla- 
tion at  the  end  of  five  years  with  regard  to 
the  distribution  of  the  surplus,  and  to 
make  it  absolutely  clear  that  it  is  our 
intention  that  it  is  to  be  left  to  the 
Federal  Parliament  to  say  whether  the 
time  is  ripe  for  changing  the  method  of 
distribution  from  that  which  prevailed 
during  the  five  years  to  a  new  method  of 
distribution.  In  clause  91  the  intention 
is  that  the  system  of  bookkeeping  shall 
continue  until  the  Parliament  makes  a  law 
to  alter  it. 

Mr.  Reid. — Or  until  the  Parliament 
passes  a  short  Act  continuing  the  existing 
system  for  a  fixed  period. 

Mr.  SYMON. — Just  so— until  the  Par- 
liament intervenes.  Clause  93  seems,  if 
not  inconsistent  with  clause  91,  at  any 
rate  calculated  to  give  rise  to  some  little 
confusion  on  the  point.  But  I  attach  so 
much  weight  to  the  view  of  my  honorable 
friend  (Mr.  Barton)  that  I  am  quite  will- 
ing to  leave  the  matter  to  the  considera- 
tion of  the  Drafting  Committee,  in  order 
that  if  it  be  possible  by  the  insertion  of 
these  words  to  make  the  two  clauses  more 
consistent  and  clear,  they  may  do  it.  It 
is  with  that  view  that  I  have  called 
the  attention  of  the  committee  to  the 
matter,  and  I  think  that  the  amendment 
embodies  the  intentions  of  the  committee. 

The  CHAIRMAN. -Do  you  wish  to 
withdraw  your  proposed  amendment  1 

Mr.  SYMON.— The  reason  I  have  taken 
the  liberty  of  occupying  the  attention  of 
the  committee  about  it  now  is  because  it 
is  very  important  that  we,  in  this  Conven- 
tion, should  understand  that  the  five  years1 
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time  is  not  the  limit.  Some  honorable 
members  are  under  the  impression  that 
at  the  end  of  the  five  years  the  Federal 
Parliament  are  obliged  to  adopt  this 
system  of  distributing  the  surplus. 

Sir  John  Forrest. — That  is  what  clause 
93  means. 

Mr.  SYMON.—  No,  it  does  not. 
Sir  John  Forrest. — Lawyers  differ. 
Mr.  SYMON. — No,  not  on  that  ques- 
tion. It  is  not  a  question  for  lawyers 
only.  The  right  honorable  gentleman  is 
just  as  competent  to  form  an  opinion  on 
that  question,  because  it  is  a  practical 
question.  I  am  quite  willing  to  leave  the 
matter  to  the  Drafting  Committee.  I 
prefer  that  the  words  should  be  stated, 
but  as  Mr.  Barton  has  expressed  himself 
in  thorough  appreciation  of  what  the 
point  is— and  it  was  in  order  that  there 
may  be  no  misapprehension  on  this  sub- 
ject that  I  desired  to  impress  it  on  the 
attention  of  the  committee — I  am  quite 
willing  to  leave  Mr.  Barton  to  deal  with 
it  as  he  thinks  fit. 

Mr.  Symon's  amendment  was  withdrawn. 
Mr.   BARTON  (New  South  Wales).— 
I  beg  to  propose — 

That  after  the  first  word  of  clause  93  the  fol- 
lowing words  : — "five  years  from  the  imposition 
of  uniform  duties  of  customs  all  surplus  revenue 
over  the  expenditure  of  the  Commonwealth 
shall  be  distributed  month  by  month  amongst 
the  several  states  on  the  basis  which  the  Parlia- 
ment deems  fair  "  be  inserted. 

I  may  explain  the  reason  of  this  amend- 
ment. I  take  it,  on  second  thoughts,  that 
the  words  "  proportion  "  and  "  method  " 
are  unnecessary,  because  if  the  surplus  is 
to  be  distributed  month  by  month  among 
the  states  in  some  way,  that  involves 
both  proportion  and  method.  So  I  pro- 
pose to  leave  those  words  out.  Then,  I 
propose  to  make  this  distribution  on  the 
basis  which  the  Parliament  deems  fair, 
*est  the  difficulty  which  Mr.  Symon  sug- 
gests might  arise,  and  any  assumed  unfair- 
ness should  be  made  the  subject  of  appeal 
to  the  High  Court,  thereby  making  that 
court  the  arbiter  of  a  purely  political 
[69] 


question.     I  take   it  that  no  member  of 
the  Convention  desires  that  that  should 
be  done. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 
The  committee  divided — 

Ayes       ...  ...  ...     25 

Noes       ...  ...  ...     17 

Majority  for  the  amendment   ...       8 
Ayes. 

Abbott,  Sir  J.  P.  Kingston,  C.  C. 

Briggs,  H.  Leake,  G. 

Carruthers,  J.  H.  Lee  Steere,  Sir  J.  6. 

Clarke,  M.  J.  Lewis,  N.  E. 

Cockburn,  Dr.  J.  A.  McMillan,  W. 

Crowder,  F.  T.  O'Connor,  R.  B. 

Forrest,  Sir  J.  Reid,  G.  H. 

Gordon,  J.  H.  Solomon,  V.  L. 

Hackett,  J.  W.  Symon,  J.  H. 

Hassell,  A.  Y.  Venn,  H.  W. 

Henry,  J.  Walker,  J.  T. 
Holder,  F.  W.  Teller. 

Howe,  J.  H.  Barton,  E. 

Noes, 

Berry,  Sir  G.  Grant,  C.  H. 

Braddon,  Sir  E.  N.  C.  Lyne,  W.  J. 

Brown,  N.  J.  Moore,  W. 

Deakin,  A.  Peacock,  A.  J. 

Dobson,  H.  Quick,  Dr.  J. 

Douglas,  A.  Turner,  Sir  G. 

Fraser,  S.  Zeal,  Sir  W.  A. 
Fysh,  Sir  P.  O.  Teller. 

Glynn,  P.  M.  Isaacs,  I.  A. 

Question  so  resolved  in  the  affirmative. 
Mr.  BARTON  (New  South  Wales).— 
I  beg  to  propose — 

That  all  the  remaining  words  of  clause  93 
be  struck  out. 

Mr.  GLYNN  (South  Australia).— Before 
that  is  done,  I  desire  to  draw  the  attention 
of  the  committee  to  the  fact  that  they 
seem  now  to  have  cut  out  the  possibility 
of  the  adoption  of  the  principle  of  per 
capita  distribution  as  final  at  any  time. 

Mr.  Reid. — Nonsense  ! 

Mr.  GLYNN. — Unless  the  Parliament 
decides  upon  it. 

Mr.  Reid. — Of  course,  that  is  exactly 
what  we  want. 

Mr.  GLYNN.— That  is  what  some  hon- 
orable members  may  want,  but  there  are 
a  good  many  others  who  do  not  want  that. 

Mr.  Symon. — You  can  move  a  proviso. 
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Mr.  GLYNN.— In  order  to  test  the 
feeling  of  the  committee  on  that  point, 
I  will  move  that,  instead  of  striking  out 
all  the  remaining  words  of  clause  93,  we 
retain  them,  and  change  "five"  into 
"  ten."  Of  course,  if  that  is  done,  the 
clause  will  have  to  be  subsequently  re- 
cast to  make  its  meaning  more  clear. 

The  CHAIRMAN.— I  do  not  think  that 
that  can  be  done,  because  it  would  be 
inconsistent  with  the  decision  we  have 
already  arrived  at. 

Sir  George  Turner. — Mr.  Glynn  can 
propose  that,  after  five  years,  the  distri- 
bution shall  be  on  the  per  capita  basis. 

Mr.  GLYNN  (South  Australia).— Then 
A  beg  to  move — 

That  the  following  words  be  added  to  Mr.  Bar- 
ton's amendment  : — "  After  the  expiration  of 
ten  years  from  the  imposition  of  uniform  duties 
of  customs,  all  surplus  revenue  over  the  expen- 
diture of  the  Commonwealth  shall  be  distributed 
from  month  to  month  among  the  several  states, 
in  proportion  to  the  numbers  of  their  people,  as 
shown  from  time  to  time  by  the  latest  statistics 
of  the  Commonwealth. " 

I  think  it  would  be  extremely  advisable  to 
bring  the^er  capita  system  of  distribution 
of  the  surplus  into  force  at  the  end  of 
ten  years  from  the  imposition  of  uniform 
duties  of  customs,  and  if  we  have  not  then 
obtained  the  information  necessary  to 
framing  a  proper  basis  of  distribution,  I 
do  not  know  when  we  will  obtain  it. 

Mr.  BARTON  (New  South  Wales).— It 
seems  to  me  the  best  plan  that,  after 
prescribing  that  the  Commonwealth  Par- 
liament shall  have  sufficient  experience 
and  data  before  it — which  is  the  intention 
of  the  Finance  Committee — our  best  course 
is  then  to  leave  the  matter  in  the  hands 
of  the  Parliament.  It  may  be  that  after 
they  have  had  five,  six,  or  seven  years' 
experience,  they  will  come  to  the  con- 
clusion that  the  per  capita  basis  of  dis- 
tribution is  a  fair  one.  On  the  other 
hand,  it  may  be  they  will  consider  that 
the  evidence  of  a  few  more  years  is 
necessary  before  determining  the  plan  of 
distribution.  There  is  no  reason  why  we 
should  tie  their  hands,  however,  and  for 
[Mr.  Glynn. 


the  original  reason  that  the  system  of 
bookkeeping  was  introduced,  namely, 
because  we  cannot  foretell  what  will  be 
the  right  system  of  distribution,  and  that 
only  those  who  have  the  evidence  can 
determine  the  matter;  and  if  we  adopt 
this  amendment  we  shall  really  negative 
the  principle  on  which  the  clause  rests. 
which  will  be  an  inconsistency,  a  stulti- 
fication, on  the  part  of  the  Convention 
which,  I  am  sure,  honorable  members  will 
never  entertain  for  a  moment. 

Mr.  HOLDER  (South  Australia).  —  I 
think  that  the  alternatives  now  before  us 
are  either  to  leave  the  whole  matter  free 
in  the  Constitution,  so  that  the  Parlia- 
ment of  the  Commonwealth  may  do  what 
in  its  wisdom  it  deems  right  and  fair ;  in 
which  case,  if  it  be  fair,  I  have  no  doubt 
they  will  accept  the  per  capita  method  of 
distribution 

Mr.  Reid. — At  the  earliest  possible 
moment. 

Mr.  HOLDER. — Another  alternative  is 
that,  no  matter  what  is  fair  and  just,  even 
though  the  per  capita  system  of  distribu- 
tion may  be  conspicuously  unfair,  we  shall 
state  in  this  clause,  in  spite  of  that,  that 
they  shall  adopt  the  per  capita  system 
of  distribution,  and  no  other.  Now, 
it  seems  to  me  that  it  would  be  far 
better  to  leave  those  who  will  come 
after  us,  ten  or  twelve  years  hence,  to 
decide  this  question  rather  than  to  take 
it  in  our  hands  and  decide  it  to-day.  If 
we  adopt  the  latter  course,  it  will  seem  to 
be  equivalent  to  saying  "  We  are  the  men, 
and  wisdom  will  die  with  us."  I  hope 
that  the  Convention  will  not  say  any  such 
foolish  thing  as  that,  this  Convention 
over,  all  wisdom  will  be  gone,  because  I 
am  sure  honorable  members  will  agree 
with  me  that  the  Federal  Parliament,  ten 
or  twelve  years  hence,  will  be  quite  as 
willing  and  anxious  to  do  what  is  fair 
then  as  we  are  willing  and  anxious  to  do 
what  is  fair  to-day. 

Mr.  REID  (New  South  Wales).— I  will 
only  add  to  what  the  two  preceding- 
speakers  have  said,  that  the  effect  of  this 
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amendment  might  be  the  very  opposite 
of  what  is  intended.  It  might,  in  the 
exigencies  of  politics,  be  taken  to  mean 
that  the  present  or  existing  system  should 
go  on  for  ten  years. 

Sir  George  Turner. — We  will  run  that 
risk. 

Mr.  REID.— What  I  wish  to  point  out 
is  that  there  will  be,  on  all  hands,  so 
strong  and  absolute  a  desire  to  bring  into 
force  the  per  capita  system  of  distributing 
the  surplus,  the  moment  it  is  deemed  to 
be  fair,  that  it  would  be  unwise  for  us  to 
put  this  condition  in  the  Bill.  If,  seven 
years  hence,  it  be  deemed  fair  to  adopt 
the  per  capita  system  immediately,  why 
should  it  not  then  be  adopted?  Why 
should  we  insert  this  restriction  ?  The 
per  capita  system  is  so  absolutely  fair  in 
itself  that  it  will  be  inevitably  adopted  as 
soon  as  the  Federal  Parliament  deems  it 
wise  to  adopt  it. 

Dr.  COCKBURN  (South  Australia).— 
The  per  capita  system  of  distribution  may 
be  open  to  objection.  Possibly  it  is,  but 
I  do  not  think  it  should  be  left  open  for 
the  states  to  battle  for  better  terms. 

Mr.  SYMON  (South  Australia).— If  we 
can  trust  the  Federal  Parliament  for  five, 
surely  we  can  trust  them  for  twelve  years. 
Some  honorable  members  seem  to  think 
that  the  Federal  Parliament  will  be  per- 
fectly honest,  fair,  and  just  during  the 
five  years,  but  that  immediately  on  the 
expiration  of  those  five  years  their  appetite 
for  unfairness  will  be  so  strong  that  we 
must  fetter  them  in  this  Constitution.  I 
certainly  hope  that  the  amendment  will 
not  be  pressed. 

Sir  GEORGE  TURNER  (Victoria).— 
There  is  no  question  of  unfairness  or  dis- 
honesty on  the  part  of  the  Federal  Parlia- 
ment, but  a  large  number  believe  that  the 
per  capita  distribution  should  come  into 
operation  the  moment  federation  comes 
into  operation.  That  is  what  I  believe. 
I  believe  thoroughly  that  as  soon  as  we 
become  federated  we  should  have  one  purse 
only,  and  we  agree  to  a  period  of  five  years' 
bookkeeping  simply  for  the  benefit  of  some 


colonies  who  urge  that  a, per  capita  distribu- 
tion must  act  unfairly  to  them.  For  a  year 
or  two  it  might  act  somewhat  unfairly  to 
them.  I  do  not  want  anything  unfair.  I 
was  perfectly  willing  to  accept  a  five  years' 
bookkeeping,  a  sliding  scale,  or  anything 
else,  but  I  believe  that  at  the  end  of  five 
years  we  shall  go  to  a  per  capita  distribu- 
tion. Or,  if  we  cannot  get  that  at  the 
end  of  five  years,  I  am  content  to  take  it 
at  the  end  of  ten  years. 

Mr.  Reid. — I  hope  we  will  get  it  before 
ten  years. 

Mr.  SYMON  (South  Australia).— I  would 
suggest  to  the  mover  that  he  alter  the 
proposal  he  made  so  as  to  make  the  per 
capita  distribution  not  later  than  ten 
years.  That  would  leave  it  open  to 
have  the  per  capita  distribution  between 
five  and  ten  years. 

Sir  George  Turner. — We  will  accept 
it  at  the  end  of  ten  years. 

Mr.  LYNE  (New  South  Wales.— I  agree 
with  what  has  fallen  from  the  Right 
Hon.  the  Treasurer  of  Victoria.  I  should 
like  to  see  the  per  capita  distribution 
applied  as  soon  as  possible. 

Sir  John  Forrest. — You  can't  get  it. 

Mr.  LYNE. — I  would  like  it  to  take 
place  the  moment  federation  is  accom- 
plished. I  have  heard  some  say  that  it 
could  not  take  place  until  after  twelve 
months,  but  I  hope  the  Convention  will 
not  agree  to  extending  the  period  to  ten 
years.  Five  years  is  a  long  time — a  great 
deal  longer  time  than  a  state  should  be 
called  on  to  be  bound,  and  go  cap  in  hand 
to  the  Federal  Treasurer.  I  do  not  think 
the  members  of  the  Convention  are  here 
to  form  themselves  into  a  a  number  of 
state  wreckers,  although  it  is  approaching 
that.  Every  act  that  has  been  done 
is  antagonistic  to  the  states,  and  invests 
every  power  in  the  Federal  Parliament. 
We  were  not  sent  here  for  that  purpose, 
and  for  my  part  I  shall  do  all  I  can  to 
give  the  states  a  fair  show.  I  hope  the 
amendment  will  not  be  carried. 

Mr.  REID  (New  South  Wales).— I  would 
like  to  point  out  to  the  honorable  membef 
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that  I  believe  he  is  the  only  person  in 
Australia  who  does  not  admit  that  New 
South  Wales  would  be  exposed  to,  at  any 
rate,  the  risk  of  extreme  unfairness  by  the 
operation  of  the  per  capita  method.  There 
may  be  state  wreckers  here — I  hope  not — 
but  there  may  be  also  federation  wreckers, 
who  I  believe  are  the  worse  of  the  two. 

Mr.  KINGSTON  (South  Australia).— I 
shall  be  found  supporting  the  suggestion 
of  my  friend  (Mr.  Glynn).  The  remarks 
which  have  been  made  by  preceding 
speakers,  somewhat  in  opposition  to  the 
suggestion,  have  only  served  to  convince 
me  that  I  was  possibly  wrong  in  not  re- 
cording my  vote  in  favour  of  the  amend- 
ment proposed,  I  think,  by  Sir  George 
Turner.  The  sooner  we  get  to  the  basis 
<Df  distribution  per  capita  the  better. 

Mr.  Fraser. — They  commenced  it  per 
capita  in  Canada. 

Mr.  KINGSTON.— Yes,  and  I  think  it 
was  proposed  to  introduce  it  in  the  Con- 
stitution previously  framed.  In  Federal 
Constitutions  hitherto,  distribution  per 
capita  has  been  agreed  to  and  has  worked 
well.  I  trust  it  will  shortly  be  established 
in  connexion  with  the  Australian  Federa- 
tion, and  I  shall  vote  accordingly. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  am  sorry  my  friend  (Mr. 
Kingston)  has  changed  his  mind  so 
quickly  in  regard  to  this  matter.  It 
seems  to  me  that  no  one  in  this  Conven- 
tion desires  anything  more  than  that  we 
should  get  what  is  just  and  fair,  and  we 
are  more  likely  to  get  that  by  the  Federal 
Parliament  dealing  with  the  matter  some 
years  hence  than  we  are  by  fixing  a  certain 
rule  now.  Take  the  colony  I  represent. 
At  the  present  time  we  contribute  £7 
or  £8  per  head  through  the  Customs,  and 
it  is  proposed  that  we  should  get  back  £2 
or  £3  per  head. 

Mr.  Kingston. — How  much  did  you 
contribute  seven  years  ago  ? 

Sir  John  Forrest. — I  am  not  talking 

of  the   past  or   the   future,  but  dealing 

with  the  present.     No  one  can  say  how 

much  we  may  contribute  five  or  six  years 

[Mr.  Reid. 


hence.  I  judge  of  the  future  by  the 
present,  and  I  say  at  once  that  it 
would  not  suit  the  people  of  Western 
Australia  to  give  £8  per  head  and  re- 
ceive back  £3  per  head.  That  being 
so,  I  cannot  agree  to  a  per  capita  dis- 
tribution at  the  present  time.  Honor- 
able members  who  will  gain,  or  think 
they  will  gain,  by  a  per  capita  distribu- 
tion, judging  from  the  present  circum- 
stances, are  not,  I  think,  acting  exactly 
fairly  when  they  desire  to  get  an  advan- 
tage. I  do  not  desire  an  advantage.  I 
only  want  what  is  right  and  just,  but  it 
seems  to  me  that  some  honorable  members 
think  they  will  get  an  advantage.  If  that 
is  the  case,  they  should  not  vote  in  that 
direction.  I  hope  that  none  of  us  want 
to  gain  an  advantage  in  the  Convention 
at  the  expense  of  others  who  will  not  be 
similarly  benefited. 

An  Honorable  Member. — We  want 
federation. 

Sir  JOHN  FORREST. —No  one,  I  think, 
will  vote  against  federation  if  he  is  told 
that  it  will  be  left  to  the  Federal  Parlia- 
ment, in  which  the  people  of  the  colonies 
will  be  represented,  to  do  what  is  right  and 
just.  The  Federal  Parliament  will  not 
desire  to  injure  any  colony,  but  rather 
to  assist,  and  those  honorable  members 
who  think  they  will  get  a  little  advantage 
by  this  per  capita  distribution  should  not 
vote  for  it,  seeing  that  if  they  get  an 
advantage  other  colonies  must  suffer. 

Mr.  BROWN  (Tasmania).— I  take  it 
that  the  vote  recorded  a  little  while  ago 
decided  the  question  so  far  as  the  majority 
of  the  Convention  is  concerned  as  between 
distribution  per  capita  or  distribution  by 
the  Parliament  in  such  a  manner  as  might 
be  thought  fair.  I  felt  bound,  when  this 
issue  was  before  the  Convention,  to  vote 
as  I  did.  But,  inasmuch  as  I  have — 
not  very  much  publicly  or  in  the  Con- 
vention, but  privately — done  all  I  pos- 
sibly could  to  preach  the  gospel  of 
trust  in  the  Federal  Parliament,  I  feel 
bound,  when  the  issue  is  placed  before  us 
in  this  way,  to  record   my  vote  in  favour 
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of  leaving  the  matter  of  the  distribution 
to  the  Parliament  of  the  future.  There 
has  been  manifested  all  through  the 
debate,  in  my  humble  opinion,  much  too 
great  a  disposition  to  distrust  the  Federal 
Parliament.  For  reasons  that  have  been 
reiterated  over  and  over  again,  and 
which  I  need  not  now  repeat,  we  ought 
to  repose  more  confidence  in  the  sense  of 
justice  and  fairness  of  the  Federal  Parlia- 
ment, and  in  the  absolute  necessity  for 
that  Parliament  dealing  fairly  with  the 
various  states.  I  am,  therefore,  quite  pre- 
pared to  leave  the  question  of  the  mode  of 
distribution  to  the  Parliament  of  the 
future. 

Mr.  DOBSON  (Tasmania).— The  mode 
which  this  Convention  has  adopted  of 
performing  perhaps  the  most  sacred  work 
ever  committed  to  a  band  of  politicians 
does  not,  I  think,  do  justice  to  our  com- 
mon sense.  We  have  devoted  the  whole 
of  the  morning  to  a  general  debate  on 
the  question  of  finance,  but  when  the 
most  important  question,  not  only  from 
the  financial  aspect,  from  the  aspect  of 
the  Constitution  as  a  whole,  comes  before 
us,  we  positively  and  absolutely  divide  on 
it  without  a  word.  Then,  when  the 
division  is  taken,  several  honorable  mem- 
bers take  the  floor  and  seem  to  apologize 
for  addressing  the  Convention  at  all. 

Mr.  REID  (New  South  Wales).— T  rise 
to  a  point  of  order.  Have  we  appointed  a 
lecturer  to  the  Convention?  Have  you, 
Mr.  Chairman,  heard  the  honorable  mem- 
ber criticising  the  way  in  which  we  speak, 
when  we  speak,  and  saying  why  we  should 
not  speak  1 

The  CHAIRMAN.— I  did  not  gather 
any  remarks  from  the  honorable  member 
which  I  can  rule  out  of  order. 

Mr.  Reid. — You  did  not  hear  them,  Sir 
Richard. 

Mr.  DOBSON. — I  was  expressing  my 
surprise  that  when  this  most  important 
point  of  the  whole  of  our  Constitution  was 
before  the  committee  honorable  members 
should  divide   without  a  word,  and  that 


they  now  seem  to  be  speaking  on  the 
question  in  a  tone  of  apology.  The 
whole  matter  is  being  decided  within  a 
few  minutes  when  I  should  have  thought 
it  deserved  a  day's  debate.  We  have  not 
been  addressing  ourselves  to  this  most 
important  point  of  our  whole  Constitution, 
but  we  have  been  roaming  over  all  the 
points  in  finance  to  the  exclusion  of  the 
point  before  the  Chair.  Speaking  for 
myself,  I  see  grave  objection  indeed  to 
the  amendment  passed  by  a  large  majority. 
I  understood  my  honorable  friend  (Mr. 
Symon)  the  other  day  to  object  to  the 
words  "as  shall  be  fair  to  the  several 
states,  and  in  proportion,  and  after  a 
method  to  be  determined  by  the  Federal 
Parliament." 

Mr.  Kingston. — That  has  been  altered. 

Mr.  DOBSON. — I  say  that  I  understood 
my  honorable  friend  to  suggest  that  that 
should  be  amended. 

Mr.  Walker. — It  has  been  amended. 

Mr.  DOBSON.— I  know  it  has,  but  the 
same  fault  remains  in  the  amendment. 
Mr.  Symon  pointed  out  that,  suppose  the 
decision  of  the  Federal  Parliament  was 
not  fair,  or  not  in  a  proper  proportionate 
method,  it  would  be  against  the  interest 
of  the  state. 

Mr.  Symon. — The  division  leaves  the 
final  decision  of  that  point  to  the  Federal 
Parliament. 

Mr.  DOBSON.  — I  understood  Mr. 
Symon's  suggestion  to  leave  it  no  more  to 
the  Federal  Government  than  before,  except 
to  use  the  words  "  on  a  basis  which  Parlia- 
ment shall  deem  fair,"  and  to  leave  out  that 
question  of  the  proportionate  method.  I 
venture  to  think,  with  all  deference  to 
the  much  abler  lawyers  and  barristers  I 
see  before  me,  that  the  word  "fair'' 
is  about  the  worst  possible  word  you 
could  use  in  framing  a  Constitution.  If 
Mr.  Symon  had  suggested  to  strike  out 
the  word  "fair,"  and  to  say  "on  such 
basis  and  after  such  method  as  Parliament 
shall  determine,"  there  could  be  no  possible 
hope  of  appeal  to  the  Supreme  Court  as 
the  clause  was   originally  drawn.     I  still 


1094  Commonwealth  of  [17  Feb.,  1898.] 


Australia  Bill. 


think  there  is  the  gravest  possible  objec- 
tion to  using  the  word  "fair."  We  know 
that  men  when  self-interest  is  concerned 
will  never  agree  as  to  what  is  fair.  With 
all  respect  to  what  Mr.  Barton  may 
say,  I  think  that  the  word  "fair"  is  the 
very  last  word  which  should  be  used.  If 
it  has  to  be  left  to  the  Federal  Parliament 
to  say  on  what  basis  the  distribution 
shall  be  determined,  the  word  "fair" 
ought  to  be  left  out.  What  is  fairness  to 
one  may  be  gross  unfairness  to  nine-tenths 
of  the  electors  in  two  different  states.  I 
understood  Mr.  Barton  to  speak  of  our 
having  inaugurated  the  system  of  book- 
keeping. For  what  object  was  that  system 
inaugurated  1  I  consider  it  was  solely  be- 
cause some  of  the  richer  colonies  thought 
other  colonies  would  gain  an  advantage 
under  the  per  capita  distribution.  It  has 
therefore  been  impressed  on  us,  and  we  are 
accepting  the  bookkeeping  system  for  five 
years  in  order  that  we  may  try  and  dis- 
cover where  the  rich  consumers  are,  where 
the  poor  consumers  are,  which  is  the  colony 
with  the  largest  revenue  per  capita,  and  so 
forth.  Therefore  you  have  engrafted  on 
your  Constitution  this  five  years'  book- 
keeping principle,  and  you  are  to  wait  the 
result  of  this  five  years'  bookkeeping  be- 
fore you  can  say  it  is  fair.  You  have  in  the 
Constitution  implied,  as  plainly  as  words 
can  speak,  that  if  the  five  years'  bookkeep- 
ing bring  out  the  inequalities,  or  anything 
like  the  same  inequalities  at  the  end  of 
five  years  or  fifty  years,  then  the  per 
capita  distribution  is  unfair.  I  say,  there- 
fore, that  to  a  very  great  extent  the 
Constitution  does  not  leave  the  question 
of  the  per  capita  distribution  free  and 
untrammelled  to  the  Federal  Parliament. 
It  goes  before  that  Parliament  with  a  bias, 
and  as  the  opinion  of  this  Convention, 
which  shrank  from  the  per  capita  distribu- 
tion at  the  commencement,  which  shrank 
from  it  at  the  end  of  five  years,  and  which 
will  not  have  it  at  the  end  of  ten  years. 
The  opinion  of  the  Convention  impliedly 
is  that  they  will  not  have  the  per  capita 
distribution  if  the  figures  show  a  few 
[Mr.  Dobson. 


irregularities  which  could  be  explained 
away  by  the  errors  of  statisticians  and  the 
want  of  application  on  the  part  of  commer- 
cial men.  Therefore  the  very  thing  which 
the  members  are  aiming  after — leaving 
this  important  question  of  the  distribution 
of  the  surplus  to  the  Federal  Parliament 
— is  not  gained,  because  the  power  is 
not  left  in  a  free  and  unbiased  way. 
You  have  the  opinion  of  the  Convention 
which  shrank  from  the  per  capita  dis- 
tribution, and  you  have  told  the  Federal 
Parliament  that  you  have  inaugurated  a 
system  of  bookkeeping.  What  for?  In 
order  that  the  Federal  Parliament  may 
study  it  and  be  bound  by  it,  and  dis- 
tribute the  surplus  for  all  time  on  the 
result  of  that  bookkeeping  system  1  Now, 
I  ask,  is  that  a  federal  idea  ?  I  appeal 
to  my  right  honorable  friend  (Sir  John 
Forrest),  who,  at  two  banquets  I  had  the 
honour  of  attending  in  his  company, 
brought  down  the  house  on  each  occasion 
by  saying  we  were  on-e  people ;  one 
in  religion,  one  in  dest  ny,  one  in  in- 
terest, one  in  everything  but  purse. 
We  are  going  to  keep  up  the  difference  be- 
tween the  consuming  power  of  one  colony 
and  the  consuming  power  of  another; 
we  are  going  to  be  one  people  in  name, 
but  not  one  people  in  interest.  I  can 
imagine  no  more  fruitful  subject  of  party 
discussion,  or  heated  debate,  or  unjust 
tactics  and  tricks,  if  you  leave  this 
matter  for  all  time  to  the  Federal  Parlia- 
ment without  engrafting  on  the  Consti- 
tution a  time  when  we  shall  be  one 
people,  not  only  in  name,  but  in  one 
purse,  in  one  interest,  and  in  one  common 
good.  I  have  not  the  gift,  I  am  afraid,  of 
putting  my  views  before  the  Convention 
as  forcibly  as  I  would  like,  but  when  I 
attempted,  as  Mr.  Reid  said,  to  lecture 
the  Convention,  my  object  was  simply  to 
ask  them  and  urge  them  to  discuss  this 
matter,  at  all  events  for  a  few  moments, 
and  let  us  see  where  we  are  going.  If 
there  is  nothing  in  my  argument,  let  the 
matter  drop.  But  my  great  argument  is 
that  you  are  not  putting  this  untrammelled 
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before  the  Parliament,  you  are  influencing 
them  by  what  you  are  doing,  by  the  books 
you  are  keeping,  for  if  they  do  not  study 
and  be  guided  by  those  books  they  will 
not  be  doing  what  is  right.  There- 
fore, I  think  this  is  a  most  important 
question.  Looking  at  the  past,  what  hope 
have  we  of  the  per  capita  distribution  %  Do 
you  imagine  that  in  five  years'  or  in  ten 
years'  time  there  will  not  be  inequalities  ? 
As  an  honorable  member  pointed  out  the 
other  day,  what  is  the  Eight  Hon.  Sir 
John  Forrest  doing  %  In  his  colony  they 
have  made  most  wonderful  mineral  dis- 
coveries, gold  is  to  be  had  by  going  there, 
and  all  the  male  population,  or  a  great 
portion  of  it,  is  flocking  from  the  other 
colonies  to  Western  Australia.  But  I 
know  scores  of  women  and  children  who 
cannot  follow  their  husbands  to  the  gold- 
fields  of  Western  Australia,  and  we  there- 
fore are  keeping  them  in  the  other  colonies. 
The  males  who  are  flocking  away  to  the 
West  are,  of  course,  creating  a  boom  there. 
In  five  years'  time  the  boom  in  Tasmania 
may  not  have  reached  its  height,  but  may 
be  going  on,  and  on,  and  on,  and  the 
whole  of  the  West  Coast  may  become  a 
gigantic  and  vast  mineral  field,  and  we  in 
Tasmania  may  possibly  approach  to  a  very 
large  consuming  power.  But  I  do  not  say 
that  the  rich  colonies  should  for  all  time 
seek  to  keep  exactly  what  they  raise,  and 
that  the  poor  colonies  are  always  to  be 
content  with  what  they  raise.  That  is 
keeping  alive  the  very  principles  of 
self-interest  which  you  wish  to  knock 
down.  Therefore,  I  shall  support  the 
amendment  before  the  Chair  ;  but  I  very 
much  regret  that,  although  I  have  listened 
to  a  number  of  speeches  dealing  with 
twenty  questions  this  afternoon,  I  have 
not  heard  one  able  speech  on  this  most 
important  point  in  the  Constitution. 

Mr.  LYNE  (New  South  Wales).— I  have 
been,  and  am  now,  very  much  in  accord 
with  the  remarks  which  have  fallen  from 
my  honorable  friend  (Mr.  Dobson), 

Mr.  Dobson. — We  do  agree  then,  for 
once. 


Mr.  LYNE.— When  you  are  right  I 
agree  with  you.  But  I  believe  the  better 
course  now  is  to  fix,  as  nearly  as  we  can,  the 
method  by  which  the  return  shall  be  made 
to  the  states,  and  I  know  no  better  method 
than  the  per  capita  distribution.  It  has 
been  stated  that  New  South  Wales  would 
suffer  if  we  adopted,  immediately  on  the 
federation  being  consummated,  the  per 
capita  distribution  throughout  the  whole 
of  Australia.  I  think  there  is  very  grave 
doubt  of  that.  But  even  if  there  was 
a  little  loss  for  the  first  year,  or,  at  the 
most,  two  years,  I  do  not  think  there 
would  be  any  loss  to  New  South  Wales 
after  that  time.  In  two  years,  at  the 
very  outside,  I  think  the  conditions  of  the 
same  class  of  people,  living  in  the  same 
manner  all  through  the  Australian  colo- 
nies, will  be  such  that  their  purchasing 
power  and  their  consumption  will  be  very 
much  the  same,  no  matter  in  what 
part  of  Australia  they  may  live.  The 
word  "fair,"  which  has  been  used  in 
this  amendment,  and  has  been  voted  for  so 
strongly,  is  a  word  that  will  cause  a  great 
deal  of  trouble  and  dissension  in  the  future. 
Look  at  the  figures  which  have  been  set 
before  us  from  the  various  statisticians  of 
the  different  colonies ;  no  two  of  them 
agree.  And  when  that  is  so,  what  basis 
will  the  Federal  Parliament  have  to  go 
upon  in  making  this  "fair"  distribution? 
If  it  is  to  go  on  the  basis  of  the  figures 
as  given  by  the  statisticians  of  the  various 
colonies  it  will  have  a  very  difficult 
task  to  arrive  at  what  will  be  a  fair 
distribution.  A  remark  fell  from  the 
Bight  Hon.  Mr.  Reid,  just  nowT,  that 
there  may  be  in  this  Convention  federa- 
tion wreckers.  If  there  is  a  federation 
wrecker  in  this  Convention,  it  is  the 
delegate  who  wishes  to  import  into  the 
Constitution  Bill  something  that  he  knows 
his  own  people  will  not  accept,  and  there 
are  many  things  that  have  been  imported 
into  this  Bill  which  will,  I  believe,  be  detri- 
mental, to  a  very  great  extent,  to  the  accept- 
ance of  the  Bill  in  New  South  Wales,  and 
probably  in  some  of  the  other   colonies. 
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I,  at  any  rate,  stand  here  to  sup- 
port the  provisions  of  a  Bill  that  I  hope 
will  be  accepted,  and  I  do  not  hesi- 
tate in  straightforwardly  stating  when 
I  have  any  objection  to  a  provision 
that  I  think  will  not  be  accepted.  It  is 
all  very  well  to  talk  glibly,  and  speak 
round  the  subject,  but  I  think  the  time 
has  arrived  when  we  should  speak  straight 
out  on  any  subject,  and  say  distinctly 
whether  we  think  our  own  people  will 
accept  any  particular  provision  or  not.  I 
have  opposed  many  parts  of  this  Bill,  and 
I  think  one  great  point  which  will  cause 
its  rejection  probably  in  some  states  is 
that  there  is  being  aimed  at  a  Federal 
Parliament  that  will  be  too  extensive,  too 
extravagant,  and  surrounded  by  all  the 
glory  which  I  think  we  should  wait  a  few 
years  for.  There  is  a  very  strong  feeling  out- 
side this  Convention  that  we  might  have 
a  much  more  inexpensive  Federal  Parlia- 
ment than  it  seems  to  be  proposed  that  we 
are  going  to  have,  taking  into  account  all 
the  various  matters  that  are  proposed  by 
the  Convention  to  be  brought  within  its 
scope.  I  would  earnestly  urge  members 
of  the  Convention  not  to  allow  any  matter 
to  be  imported  into  this  Bill  that  is  not 
an  absolute  necessity  ;  those  who  import 
into  this  Bill  such  matters  will  be  the 
wreckers,  and  not  those  who  speak  out 
when  they  think  there  is  any  danger  loom- 
ing in  the  distance. 

Mr.  HENRY  (Tasmania).— I  should  not 
have  troubled  the  Convention  at  this  time, 
but  for  certain  remarks  which  have  been 
made  by  my  honorable  friend  (Mr.  Dobson) 
with  reference  to  those  who  voted  on  this 
side  on  the  last  resolution.  Mr.  Dobson 
assumes  that  those  who  voted  in  support 
of  the  clause  are  opposed  to  a  per  capita 
distribution  of  the  surplus.  For  my  own 
part,  I  have  always,  as  strongly  as  I  could, 
supported  the  per  capita  distribution,  but 
seeing  that  we  have  entered  on  this  book- 
keeping system,  which  is  practically  agreed 
upon,  and  seeing  further  that  it  is 
just  possible,  at  the  expiry  of  the  five 
years'  period,  that  some  necessitous  colony 
[Mr.  Lyne. 


may  require  aid,  and  that  the  Parliament 
will  then,  with  all  the  facts  before  it,  be 
the  best  judge  as  to  what  each  colony 
shall  receive,  therefore,  although  I  believe 
firmly  that  the  per  capita  distribution 
will  be  the  solution  of  the  question,  and 
that  the  per  capita  system  must  come 
ultimately,  still  I  think  it  is  pru- 
dent at  this  stage  to  say  that  we  will 
leave  the  matter  in  the  hands  of 
the  Federal  Parliament,  which  at  the  end 
of  the  five  years'  period  will  be  in  full 
possession  of  all  the  facts,  and  will  be  the 
best  judge  how  to  deal  with  the  question. 

Mr.  Isaacs. — That  is  leaving  an  eternal 
scramble. 

Mr.  HENRY.— I  admit  the  force  .of  the 
objection  to  some  extent,  and  had  the 
per  capita  system  been  approved  by  a 
majority  of  the  Convention  at  this  stage, 
I  should  have  been  found  supporting 
it  if  other  honorable  members  had  been 
prepared  to  face  the  position  at  once. 
But  having  entered  on  this  bookkeeping 
system,  and  seeing  it  is  possible  that  some 
colony  may  require  assistance  at  the  end 
of  the  five  years'  period,  it  is  wiser  to  leave 
it  in  the  hands  of  the  Federal  Parliament. 
I  do  not  anticipate  that  there  will  be  any 
eternal  scramble,  as  the  Attorney-General 
for  Victoria  suggests.  The  solution  of  the 
difficulty  lies  in  a  per  capita  distribution, 
and  I  have  sufficient  confidence  in  the 
judgment  of  the  Federal  Parliament  to 
believe  that  they  will  very  soon  arrive  at 
that  conclusion. 

Mr.  Isaacs. — There  will  be  a  fight  every 
year  as  to  whether  it  should  be  a  per 
capita  distribution. 

Mr.  HENRY.— No;  I  anticipate  that 
at  the  end  of  the  five  years,  or  very  soon 
afterwards,  the  Parliament  will  decide  on 
the  per  capita  system. 

Mr.  Kingston. — Anybody  may  move  to 
alter  that. 

Mr.  HENRY.— I  am  aware  of  that. 
Circumstances  may  arise  in  the  history  of 
the  colonies  that  no  man  can  foresee,  and 
I  think  it  would  be  wise  not  to  tie  the 
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hands   of  the    Federal    Parliament    in    a 
matter  of  this  sort. 

Mr.  GORDON  (South  Australia).— I 
desire  to  ask  one  question,  and  it  is  this  : 
What  is  the  object  of  the  bookkeeping 
system  unless  it  is  to  supply  the  Federal 
Parliament  with  data  on  which  to  make 
a  fair  distribution?  If  we  are  to  bind 
them  at  the  end  of  five  years,  which  is  a 
moment  in  the  life  of  a  nation,  to  a  rigid 
system  of  distribution,  what  is  the  object 
of  the  bookkeeping  period  ? 

Mr.  FRASER  (Victoria).— The  sooner 
the  distribution  is  made  per  capita  the 
better,  and  we  have  only  departed  from 
that  principle  because  of  the  serious  diffi- 
culties that  seem  to  confront  us.  In 
Canada  the  per  capita  system  of  distribu- 
tion was  adopted  at  the  very  start,  and  it 
has  not  caused  any  dissatisfaction.  If 
this  matter  is  left  to  the  Federal  Parlia- 
ment, that  may  be  an  inducement  to  some 
of  the  states  to  be  extravagant ;  they  may 
waste  their  money,  get  into  financial 
difficulties,  and  appeal  to  the  Common- 
wealth Parliament  to  rescue  them.  If 
the  per  capita  system  of  distribution  is 
adopted,  each  state  will  know  what  its 
position  is,  and  the  sooner  that  is  done, 
in  my  opinion,  the  better. 

Mr.  HOLDER  (South  Australia).— In 
answer  to  my  honorable  friend  (Mr. 
Gordon),  I  desire  to  say  that  the  object 
of  the  bookkeeping  is  to  determine  the 
distribution  of  the  surplus  during  the 
five  years. 

Mr.  Solomon. — Surely  that  is  not  the 
only  object. 

Mr.  HOLDER.— The  great  object  of  the 
bookkeeping  is  to  provide  for  the  distribu- 
tion during  the  five  years.  Incidentally, 
although  that  is  not  at  all  the  purpose, 
it  will  furnish  information  that  will 
be  of  value  to  the  federal  authority.  I 
hope  that  the  federal  authority  will  be 
able  very  speedily  to  make  the  distribu- 
tion per  capita.  My  only  objection  to  the 
suggestion  now  made  is  that  it  proposes 
to  stereotype  the  per  capita  system  in  the 


Constitution.  We  should  then,  no  matter 
how  inequitable  is  might  prove,  be  unable 
to  alter  it  without  a  referendum.  I  prefer 
that  it  should  be  determined  upon  by  Act 
of  Parliament,  when  it  could  be  altered  at 
any  time. 

Mr.  Fraser. — Do  you  think  it  would  be 
inequitable  ? 

Mr.  HOLDER.— It  might  be. 

Mr.  Dobson. — Supposing  that  at  the 
end  of  five  years  the  bookkeeping  shows 
that  the  inequalities  of  consumption  are 
no  greater  than  now  1 

Mr.  HOLDER. — If  they  are  as  great  as 
now,  the  figures  ranging  from  25s.  up  to 
39s.  a  head,  or,  taking  Western  Australia, 
up  to  £7  a  head,  I  should  say  that  a  per 
capita  distribution  wTould  not  fit  in  with 
the  facts  at  all. 

Mr.  GLYNN  (South  Australia).— My 
honorable  friend  (Mr.  Holder)  seems  to 
forget  that  the  bookkeeping  system  will 
be  discontinued  at  the  end  of  five  or 
seven  years.  We  are  not  going  to  assume 
that  the  power  vested  in  Parliament,  under 
clause  91,  is  to  be  always  exercised.  But 
a  system  of  bookkeeping  for  five  years 
would  be  of  very  little  use  as  furnishing 
data  for  the  distribution  of  the  revenue  50 
years  hence.  Are  we  going  to  assume 
that  50  years  hence  there  is  to  be  a 
revival  of  the  bookkeeping  to  enable 
further  data  to  be  obtained?  If  so,  the 
Commonwealth  will  never  get  out  of  its 
swaddling  clothes.  There  is  no  federal 
state  in  which  the  per  capita  sys- 
tem of  distribution  has  not  been  found 
efficacious.  It  is  adopted  in  Canada,  but 
owing  to  the  Constitution  permitting  the 
possibility  of  subventions,  there  is  a  state 
of  affairs  which  might  be  repeated  here  if 
this  amendment  is  not  carried.  Fifty 
years  hence  members  may  be  returned  to 
the  Federal  Parliament  simply  on  the  pro- 
mise that  they  will  try  to  get  a  different 
method  of  distribution  adopted.  If  that 
is  to  be  possible,  we  had  better  not  fede- 
rate. Sir  John  Forrest  pointed  out  that 
eight  or  ten  years  hence  it  might  be  in- 
equitable  to   distribute   the   surplus  per 
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capita,  Decause  the  revenue  of  Western 
Australia  might  be  £8,  and  that  of  the 
other  colonies  £2  or  £3,  per  head. 

Sir  John  Forrest. — I  said  now. 

Mr.  GLYNN. — We  are  not  going  to 
assume  that  that  will  be  the  state  of 
affairs  ten  years  hence.  If  the  right  hon- 
orable member  has  any  apprehension,  why 
should  he  not  accept  the  suggestion  1 
made  yesterday,  which,  although  it  may 
seem  to  be  comical,  is  mathematically  cor- 
rect? That  suggestion  was  that  in  deter- 
mining the  population  of  each  state  the 
number  of  females  and  children  should  be 
assumed  to  be  equal  to  the  number  deter- 
mined by  the  proportion  of  females  and 
children  to  males  in  all  the  states.  If 
that  plan  were  adopted,  there  could  be  no 
error  in  the  distribution. 

Mr.  Solomon. — There  is  another  great 
factor — the  earning  power  of  the  adults 
in  each  state. 

Mr.  GLYNN. — The  honorable  member 
forgets  that  that  does  not  apply  to  distri- 
bution. 

Mr.  Solomon. — It  applies  to  the  re- 
venue. 

Mr.  GLYNN. — Yes,  to  the  aggregate 
revenue,  but  it  has  nothing  to  do  with  the 
inequalities  arising  from  a  per  capita  dis- 
tribution. I  do  not  want  to  argue  this 
point.  I  say  that  this  would  be  an  equi- 
table way  of  getting  over  the  difficulty 
suggested  by  Sir  John  Forrest.  If  we 
are  ever  to  assume  that  our  conditions  will 
be  normal,  the  sooner  we  pass  a  provision 
of  this  sort  the  better.  I  have  listened  to 
many  speeches,  and  I  have  heard  the  clause 
denounced  by  persons  who  now  propose  to 
vote  against  it.  Surely  our  discussions  are 
not  merely  academical.  They  have  some 
definite  end.  I  call  on  the  gentlemen  who 
rely  on  the  experience  of  Canada  as  to  local 
subsidies  to  support  thisproposal.  The  Right 
Hon.  Mr.  Reid  pointed  out  that  if  it  was 
carried  it  might  prevent  the  adoption  of  the 
per  capita  method  of  distribution  at  the  end 
of  seven  years.  The  Hon.  Mr.  Howe  sug- 
gested that  that  difficulty  could  be  over- 
come by  a  slight  alteration  in  the  wording. 
[Mr.  Glynn. 


I  do  not  think  that  is  necessary,  because 
under  the  clause  already  passed  the  Fede- 
ral Parliament  can  adopt  the  per  capita 
method  of  distribution  if  they  like. 

Mr.  Fraser. — Earlier  than  the  five 
years,  even. 

Mr.  GLYNN. — Yes,  and  that  objection 
falls  to  the  ground. 

Mr.  WALKER  (New  South  Wales).— 
There  is  one  point  that  has  not  been 
noticed  in  this  discussion,  and  that  is, 
that  at  the  end  of  the  five  years,  when 
the  Federal  Parliament  have  the  necessary 
statistics,  they  will  no  doubt  adopt  some 
form  of  sliding  scale  to  prevent  the  neces- 
sity for  further  bookkeeping.  The  contri- 
butions will  then  be  more  equal  than  they 
are  now.  If  the  members  of  the  Conven- 
tion who  approved  of  the  sliding  scale  in 
Adelaide  are  true  to  their  convictions  they 
will  believe  that,  after  the  statistics  have 
been  obtained,  there  will  be  very  little  diffi- 
culty in  providing  a  sliding  scale,  and 
after  a  few  years  the  per  capita  oystem  of 
distribution  can  be  adopted.  I  am  sure 
that  every  one  here  wishes  to  see  a  per 
capita  distribution  carried  into  effect,  but 
we  wish  it  to  be  combined  wTith  equity  and 
fair  play. 

Mr.  BARTON  (New  South  Wales).— As 
several  allusions  have  been  made  to  the 
position  of  Canada  in  regard  to  this  mat- 
ter, I  would  like  to  point  out  that  the 
system  of  distribution  in  Canada  is  not 
solely  per  capita.  The  British  North 
American  Act,  section  118,  pfovides  that — 

The  following  sums  shall  be  paid  yearly  by 
Canada  to  the  several  provinces  for  the  support 
of  their  Government  and  Legislature. 

Then  the  provinces  are  mentioned,  with 
a  sum  set  opposite  to  each,  amounting 
altogether  to  260,000  dollars.  The  section 
goes  on  to  say  : — 

And  an  annual  grant  in  aid  of  each  province 
shall  be  made,  equal  to  80  cents  per  head  of  the 
population,  as  ascertained  by  the  census  of 
1861,  and  in  the  case  of  Nova  Scotia  and  New 
Brunswick,  by  each  subsequent  decennial 
census,  until  the  population  of  each  of  these 
two  provinces  amounts  to  400,000  souls,  at 
which  rate  such  grant  shall  thereafter  remain. 


Commonwealth  of 


[17  Feb.,  1898.] 


Australia  Bill. 


1099 


This  grant  is  to  be  in  full  settlement  of 
all  future  demands  made  upon  Canada. 

But  the  Government  of  Canada  shall  deduct 
from  such  grants,  as  against  any  province,  all 
sums  chargeable  as  interest  on  the  public  debt 
of  that  province  in  excess  of  the  several 
amounts  stipulated  in  this  Act. 

So  that  there  is  a  very  considerable  excep- 
tion to  the  per  capita  mode  of  distribution 
in  the  case  of  Canada,  although  that  mode 
is  much  more  warranted  where  a  country 
is  practically  unified  in  its  early  stages 
than  under  a  federal  form  of  union. 

Mr.  Fraser. — You  cannot  call  Canada 
unified. 

Mr.  BARTON.— I  do  not  say  that  it  is, 
but  there  are  many  things  which  are 
unified  in  Canada,  and  the  Dominion  ap- 
proaches unification  more  than  the  Union 
we  are  about  to  create.  The  honorable 
member  (Mr.  Lyne)  said  that  the  per 
capita  mode  of  distribution  should  be  car- 
ried out  within  twelve  months  or  two 
years.  I  am  not  accusing  my  honorable 
friend  of  any  desire  to  wreck  federation, 
but  I  cannot  imagine  anything  more  cal- 
culated to  prevent  the  acceptance  of  this 
Bill  in  New  South  Wales  than  such  a  pro- 
posal.  When  one  looks  at  the  enormous 
amount  of  revenue  derived  through  the 
Customs  by  New  South  Wales,  notwith- 
standing the  lowness  of  her  Tariff,  it  will 
be  seen  that  the  people  of  the  colony 
would  shrink  from  a  measure  providing 
for  a  per  capita  distribution  within  a 
year  or  two.  Such  a  proposal  would  be 
prejudicial  to  New  South  Wales,  though 
in  less  degree  than  in  the  case  of  Western 
Australia  and  Queensland. 

Mr.  Reid. — In  total  amount  the  loss 
of  the  colony  would  be  larger. 

Mr.  BARTON.— Yes,  but  it  would  not 
be  so  much  per  head  as  in  the  case  of 
Western  Australia.  As  the  conditions  of 
a  uniform  Tariff  operate,  the  rate  of  con- 
sumption of  dutiable  products  will  more 
nearly  approach  in  each  colony,  but  you 
will  not  obtain  the  assent  of  the  people  of 
New  South  Wales  to  a  per  capita  distribu- 
tion in  the  early  years  of  the  Federation. 


I  think,  however,  they  would  agree  to  the 
proposal  that  when  the  rate  of  consump- 
tion has  more  nearly  approached  in   the 
several  colonies,   and  when  evidence  has. 
been  afforded  of  the  process  that  is  going 
on,  it  shall  be  open  to   the  Federal  Parlia- 
ment to  determine  a  reasonable  basis  of 
adjustment.       Much    as   the     honorable 
member  (Mr.   Lyne)  may  desire  to  help 
the  federal  cause,  I  feel  certain  that  our 
financial    proposals     would    be    instantly 
rejected  by  New  South  Wales  if  effect  were 
given  to  his  suggestion,  and  I  do  not  know 
how  I,  with  all  my  desire  for  federation, 
could  recommend  them. 

The  committee  divided  on  the  question 
that  the  words  of  Mr.  Glynn's  amendment 
proposed  to  be  inserted  be  so  inserted — 
Ayes       ...  ...  ...     1G 

Noes       ...  ...  ...     31 

Majority  against  the  amendment     15 


Berry,  Sir  G. 
Braddon,  Sir  E.  N. 
Cockburn,  Dr.  J.  A 
Deakin,  A. 
Dobson,  H. 
Fraser,  S. 
Grant,  C.  H. 
Howe,  J.  H. 
Isaacs,  I.  A. 

Abbott,  Sir  J.  P. 
Briggs,  H. 
Brown,  N.  J. 
Carruthers,  J.  H. 
Clarke,  M.  J. 
Crowder,  F.  T. 
Douglas,  A. 
Downer,  Sir  J.  W 
Forrest,  Sir  J. 
Fysh,  Sir  P.  O. 
Gordon,  J.  H. 
Hackett,  J.  W. 
Hassell,  A.  Y. 
Henning,  A.  H. 
Henry,  J. 
Holder,  F.  W. 


Ayes. 

Kingston,  C.  C. 
C.    Peacock,  A.  J. 
Quick,  Dr.  J. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Zeal,  Sir  W.  A. 

Teller. 
Glynn,  P.  M. 

Noes. 

James,  W.  H. 
Leake,  G. 

Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
Lyne,  W.  J. 
McMillan,  W. 
Moore,  W. 
O'Connor,  R.  E. 
Reid,  G.  H. 
Solomon,  V.  L. 
Symon,  J.  H. 
Venn,  H.  W. 
Walker,  J.  T. 
Wise,  B.  R. 

Teller. 
Barton,  E. 


Question  so  resolved  in  the  negative. 
The  remaining  words  of  the  clause  wrere 
struck  out. 

The  clause,  as  amended,  was  agreed  to. 


1100  Commonwealth  of  [17  Feb.,  1898.] 


Australia  Bill, 


Mr.  BARTON  (New  South  Wales).— 
There  is  a  clause,  which  in  its  proper 
order  should  have  come  before  the  one 
last  dealt  with  ;  but  as  clause  93  was 
called  on,  I  had  to  move  an  amendment 
upon  that  clause  in  its  proper  order  in 
committee.  I  shall  now,  on  behalf  of  the 
Finance  Committee,  move  clause  92.  Hon- 
orable members  will  recollect  that  clause 
91  was  struck  out.  This  is  the  clause  re- 
lating to  Western  Australia,  and  I  propose 
to  move  it  as  part  of  the  finance  clauses, 
so  that  it  may  be  before  the  committee, 
and  I  shall  ask,  afterwards,  that  it  be 
transposed  with  the  clause  last  dealt  with, 
in  order  that  it  may  take  its  proper  place. 

Mr.  HENRY  (Tasmania).— I  desire  to 
ask  whether  I  can  now  move  a  new  clause, 
of  which  I  have  given  notice  1 

Mr.  BARTON  (New  South  Wales).— It 
might  simplify  matters  if  the  honorable 
member  moved  his  new  clause  as  an 
amendment  on  the  clause  I  am  now  pro- 


posing 


I  understand  the  honorable  mem- 


ber wishes  his  new  clause  to  be  carried  in 
substitution  of  the  Western  Australian 
proposal. 

Mr.  Henry. — No ;  I  desire  to  move  it 
before  the  Western  Australian  proposal, 
and  not  necessarily  in  substitution  of  it. 

Mr.  BARTON.— In  that  case,  I  shall 
not  move  the  Western  Australian  pro- 
posal at  present,  so  that  the  honorable 
member  can  bring  forward  his  proposal. 

Mr.  HENRY  (Tasmania).— I  beg  to 
move — 

That  the  following  stand  as  a  new  clause  of 
the  Bill : — The  Parliament  may,  upon  such  terms 
and  conditions  and  in  such  manner  as  it  thinks 
fit,  render  financial  aid  to  any  state. 

It  is  generally  recognised  that  there  is  a 
strong  necessity  for  the  Federal  Parliament 
to  have  power  in  the  event  of  any  state 
being  seriously  embarrassed  financially 
to  step  in  and  give  aid  to  that  state. 
It  is  very  important  that  we  should 
have  an  assurance  embedded  in  this  Bill 
that  the  Parliament  shall  have  power  in 
any  such  contingency  to  afford  the  neces- 
sary aid.  The  question  has  been  raised 
[Mr.  Henry. 


as  to  whether  the  Federal  Parliament  has 
inherent  power  under  this  Constitution  to 
giant  such  financial  aid.  I  am  not  in  a 
position  to  express  any  opinion  on  that 
question.  I  leave  it  entirely  to  the  legal 
talent  of  the  Convention. 

Mr.  Fraser. — Surely  Parliament  can 
distribute  the  money  as  it  likes. 

Mr.  HENRY. — I  am  not  clear  about 
that, 

Mr.  Lewis. — They  can  do  so  after  the 
five  years. 

Mr.  HENRY.— Yes ;  but  it  is  the  first 
five  years  which  will  be  really  the  crucial 
period,  in  which  the  states  will  be  passing 
through  a  trying  financial  time.  So  far 
as  we  have  gone  in  these  financial  pro- 
posals, we  have  tied  the  hands  of  the 
Federal  Parliament  in  a  very  rigid  manner 
as  to  the  mode  of  distribution  of  the 
surplus.  I  do  not  see  how  the  Federal 
Parliament  could  possibly  employ  any  por- 
tion of  the  surplus  in  aid  of  any  particular 
state  since  we  have  tied  it  down  as  we 
have  done  in  this  proposal.  Honorable 
members  will  notice  that  this  amendment 
is  framed  in  a  very  wide  manner.  I  am 
indebted  to  the  honorable  and  learned 
member  (Mr.  Symon)  for  aiding  me  in 
drawing  up  this  amendment  so  that  it 
should  be  as  wide  as  possible.  These 
colonies  are  entering  into  a  great  partner- 
ship in  this  Federation.  Seeing  that  the 
several  states  are  practically  handing  over 
to  the  federal  authority  the  larger  portion 
of  their  assets,  while  they  are  retaining 
their  entire  liabilities,  it  must  necessarily 
be  a  somewhat  hazardous  affair  for  the 
several  states  as  to  how  they  will  come 
out  under  this  arrangement.  So  far  as 
we  have  gone  there  is  no  obligation  laid 
on  the  Federal  Parliament  to  make  good 
the  liabilities  of  these  states  with  reference 
to  the  payment  of  interest  on  their  debts. 
As  a  matter  of  fact,  the  entire  amount 
contributed  by  the  several  colonies  in 
customs  duties  for  a  long  period  has  been 
absorbed  in  the  payment  of  interest  on 
their  debts.  If  the  several  states  hand 
over  to  the  Federal  Parliament  the  entire 
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customs  duties,  and  retain  the  whole  of 
the  interest  on  their  debts  and  other 
liabilities,  we  should  have  some  assurance 
that  the  Federal  Parliament  has  at  all 
events  the  power  to  aid  the  states.  It  has 
been  asked  —  Should  the  Federal  Parlia- 
ment devote  a  portion  of  the  revenues 
of  the  other  colonies  to  aid  a  necessi- 
tous colony  1  I  am  content  to  leave  that 
matter  entirely  to  the  Federal  Parliament, 
because  honorable  members  will  notice 
that  this  amendment  states  expressly 
"  upon  such  terms  and  conditions,  and  in 
such  manner,  as  the  Federal  Parliament 
may  decide?"  I  am  in  accord  with  the 
views  of  Sir  George  Turner,  however 
lightly  they  may  have  been  treated  at  the 
time,  when  he  contended  that  it  would 
be  quite  a  consistent  thing  on  the  part  of 
the  Federal  Government,  if  there  was  a 
serious  deficit  in  the  federal  finances, 
which  resulted  in  deficits  in  the  state 
Treasuries,  to  borrow  the  necessary 
amount  in  order  to  make  good  that  loss. 
Now,  it  has  been  stated  here  that  no 
Government  has  ever  borrowed  money  for 
the  purpose  of  paying  interest  on  its 
public  debt.  But  I  am  entirely  in  accord 
with  the  views  of  Mr.  Lyne  when  he  said 
to-day  that  the  several  Governments  of 
these  colonies  have  from  time  to  time 
had  serious  deficits,  and  in  order  to  meet 
those  deficits  they  necessarily  have  ap- 
propriated a  portion  of  borrowed  money 
to  pay  their  interest.  I  see  no  difficulty 
whatever  in  the  Federal  Parliament,  in 
the  event  of  a  state  being  in  a  necessitous 
condition,  owing  to  a  grave  mistake  on 
the  part  of  the  Federal  Treasurer,  having 
the  power,  and  using  it,  to  borrow  a 
sufficient  amount  of  money  to  aid  the 
necessitous  state.  Such  a  position  as 
that,  it  seems  to  me,  any  state  might  be 
placed  in.  I  do  not  speak  exclusively  of 
Tasmania.  There  might  be  a  serious  de- 
ficit in  the  revenue  of  any  other  state, 
except  perhaps  of  New  South  Wales.  It 
is  quite  possible  that  the  Federal  Trea- 
surer, no  matter  how  great  his  talent  may 
be,  may  make  a  mistake  in  his  estimates 


of  revenue,  especially  for  the  first  year, 
when  matters  will  be  so  seriously  de- 
ranged as  to  make  it  difficult  to  estimate 
what  the  revenue  will  be  ;  and  that  may 
result  in  a  serious  deficit  for  some  of  the 
state  Treasuries.  The  state  Treasury 
would  then  either  have  to  borrow  the 
money  to  pay  the  losses  of  the  state 
(which  would  no  longer  have  Customs 
revenue  behind  it)  or  the  Federal  Govern- 
ment would  have  to  do  it  for  the  state. 
Now,  seeing  that  the  Federal  Government 
had  failed  to  return  sufficient  Customs 
revenue  to  meet  the  necessities  of  the 
states,  it  appears  to  me  that  it  should  be 
laid  upon  the  Federal  Government  as  a 
duty  to  make  good  such  losses.  Without 
some  such  assurance  as  that  the  Federal 
Government  may  come  to  the  aid  of  a 
state  in  a  necessitous  condition,  where  the 
state  has  imposed  as  much  direct  taxation 
as  it  can  carry,  I  fear  that  some  states 
may  be  deterred  from  entering  into  this 
Federation.  I  am  not  going  to  deal  with 
the  Western  Australian  provision,  which  it 
is  just  possible  may  not  be  approved  of 
by  a  majority  of  this  Convention.  As  it 
stands,  I  apprehend  that  there  will  be 
some  opposition  to  it,  because  it  has  an 
inherent  defect  in  it,  to  which  the  atten- 
tion of  my  honorable  friends  from  Western 
Australia  should  be  drawn.  If  the  provi- 
sion for  dealing  with  Western  Australia 
be  defeated,  it  will  be  exceedingly  difficult 
for  Western  Australia  to  enter  the  Federa- 
tion ;  but,  with  such  a  provision  as  I  pro- 
pose, it  occurs  to  me  that  Western  Aus- 
tralia might  enter  the  Federation  much 
more  safely  and  with  much  greater  assur- 
ance than  under  the  provisions  of  this  Bill. 
I  will  not  detain  the  committee  any  longer, 
Sir  Richard,  as  I  have  now  expressed  my 
views  on  this  very  important  matter. 

Mr.  Wise. — Do  you  move  the  omission 
of  the  Western  Australia  clause  ? 

Mr.  HENRY. — No;  I  merely  suggest 
that  it  needs  consideration  from  my  friends 
from  Western  Australia.  I  submit  my 
own  amendment  for  the  consideration  of 
the  Convention. 
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Sir  GEORGE  TURNER  (Victoria).— I 
hardly  like  this  amendment,  because  it  is 
altogether  too  wide.  Its  provision  lasts 
for  all  time,  and  it  will  to  my  mind  bring 
about  continual  pressure 

Mr.  Henry. — Limit  it  to  five  years. 

Sir  GEORGE  TURNER.— If  you  limit 
it  to  five  years  it  will  still  have  the  result 
of  bringing  about  continual  pressure  on 
the  states  by  the  Parliament  to  get  better 
terms  and  conditions. 

Mr.  Symon. — Don't  you  think  the  Com- 
monwealth may  be  liable  to  the  same 
pressure  after  the  five  years,  when  they 
have  control  over  the  surplus  1  They  may 
be  pressed  to  come  to  the  aid  of  the 
states. 

Sir  GEORGE  TURNER,— I  do  not 
think  Mr.  Henry's  willingness  to  limit  the 
provision  to  five  years  gets  rid  of  my  ob- 
jections. It  gets  rid  of  one  objection — 
that  with  regard  to  the  provision  being  too 
wide;  but  there  is  still  the  objection  that 
there  will  be  continual  pressure  by  the 
states  on  the  Federal  Parliament,  as  there 
has  been  in  Canada  (as  our  reading  tells 
us),  to  get  what  are  called  better  terms. 
Is  it  to  be  assumed  that  a  state  is  to  go 
cap  in  hand  to  the  Federal  Parliament 
and  say — "We  are  in  such  an  unfortunate 
position  that  we  cannot  ourselves  carry  on 
with  the  means  at  our  disposal,  and  we  want 
you  to  kindly  give  us  some  financial  aid"? 
The  effect  of  such  an  application  would  be 
that  the  condition  of  that  state's  stock  in 
the  money  markets  of  the  world  certainly 
would  not  be  as  good  as  it  was  before  the 
appeal  to  the  Federation  for  financial 
aid. 

Mr.  Dobson.  —  Would  not  the  state, 
therefore,  strive  in  every  way  to  avoid 
asking  for  aid  ? 

Sir  GEORGE  TURNER.— Then  this 
amendment  is  valueless. 

Mr.  Wise. — It  is  only  a  guarantee  to 
the  public  with  regard  to  dangers  that  are 
never  likely  to  happen. 

Sir  GEORGE  TURNER.— Then  we  are 
going  to  give  a  guarantee  to  the  public 
that  we  know  is  worthless  1 
[Sir  George  Turner. 


Mr.  Wise.— The  whole  of  the  financial 
apprehensions  are  baseless.  We  know 
that  already. 

Sir  GEORGE  TURNER.— We  do  not 
know  it ;  we  may  be  of  opinion  here  that 
it  is  so.  But  so  far  as  this  provision  is 
concerned,  either  the  state  must  place 
itself  in  the  position  of  appealing  to  the 
Federal  Parliament  for  aid,  and  thus  ad 
vertising  its  bad  financial  position,  or,  as 
has  been  suggested,  the  state  will  not  dare 
to  make  the  appeal,  for  the  reasons  I  have 
mentioned.  In  the  one  case  it  would  meau 
very  severe  loss  to  the  state  that  made  the 
application  ;  in  the  other  it  means  that 
what  we  propose  to  insert  is  simply  some- 
thing which  we  know  can  never  be  taken 
advantage  of.  I  believe  in  dealing  with  this 
question  with  regard  to  Western  Australia 
as  one  on  which  we  can  well  base  a  scheme 
which  will  be  beneficial  to  the  colonies, 
and  of  which  Western  Australia  may  fairly 
and  justly  take  advantage  without  injur- 
ing her  position  in  the  money  markets  of 
the  world  or  otherwise.  We  have  provided 
with  regard  to  Western  Australia  that 
whatever  loss  is  sustained  there,  taking 
her  own  Tariff  as  against  the  uniform 
Tariff,  an  average  is  to  be  struck,  and  then 
whatever  Western  Australia  loses  over 
and  above  that  average  is  to  be  paid 
by  the  other  states  to  her.  Now,  I 
feel  that  it  is  hard  on  many  of  us  who 
will  suffer  losses  also,  that  we  should 
have  to  put  our  hands  in  our  pockets  to 
help  a  state  whom  our  public  will  regard 
as  a  rich  state. 

Mr.  Symon. — But  that  provision  is  not 
passed  yet. 

Sir  GEORGE  TURNER.  — No;  the 
whole  question  is  open.  I  do  not  want 
to  propose  anything  that  will  take  a 
single  shilling  out  of  the  coffers  of  the 
Treasurer  of  New  South  Wales,  or  inter- 
fere in  any  way  with  any  moneys  that 
colony  may  be  entitled  to  receive  back  from 
the  Federation.  There  always  seems  to  be 
a  fear  in  some  quarters  that  whatever  is 
to  be  given  by  the  other  states  must  be 
found  by  New   South  Wales,  and  cannot 
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come  from  any  other  source.  We  have 
already  determined  that  during  five  years 
there  shall  be  paid  to  each  colony  what  it 
collects,  less  the  expenditure  in  connexion 
with  its  collection,  and  also  less  its  per 
capita  share  of  the  expenditure  of  the 
Federation.  I  do  not  want  to  interfere 
with  that.  I  believe  New  South  Wales 
will,  by  the  alteration  of  the  Tariff,  receive 
more  than  she  receives  at  the  present  time. 
Of  course,  she  will  find  the  money,  and 
therefore  no  one  objects  to  her  getting 
that  particular  money;  but  I  believe  that 
other  states  will  suffer  considerable  losses, 
and  I  want,  if  I  possibly  can,  in  the  inte- 
rests of  the  federal  movement  itself,  to 
guard  against  those  losses  occurring  dur- 
ing the  first  five  years.  I  want  the  state 
Treasurers  to  have  some  interval,  this 
reasonable  term  of  five  years,  when 
they  will  be  able  to  see  exactly  how 
the  new  Tariff  is  working,  and  what 
position  the  colony  will  be  in  at  the  end 
of  the  five  years,  so  that  then  they  will 
have  a  reasonable  length  of  time  to  set 
their  house  in  order.  To  do  that,  I  pro- 
pose to  somewhat  vary  this  proposal  with 
regard  to  Western  Australia. 

Mr.  Solomon. — That  proposal  is  not 
before  the  Chair ;  it  is  withdrawn. 

Sir  GEORGE  TURNER.— Well,  I  am 
showing,  as  a  reason  why  I  cannot  vote 
for  this  new  clause  of  Mr.  Henry's,  that 
there  is  another  proposal  which,  in  my 
opinion,  is  far  preferable. 

Mr.  McMillan. — Your  contention  is  that 
they  virtually  hang  together. 

Sir  GEORGE  TURNER.— Yes,  I  think 
they  do,  because  some  honorable  members 
may  vote  for  this  as  ending  the  whole 
matter,  and  if  I  wait  until  after  this  is  dis- 
posed of  before  mentioning  my  proposal, 
they  may  say — "  If  we  had  known  that 
there  was  another  proposal  to  deal  with 
the  states  individually,  we  would  have 
considered  it,  and  probably  have  voted  for 
it,  but,  having  voted  for  Mr.  Henry's 
clause,  we  cannot  vote  for  it  now."  I 
contend  that  I  am  entirely  in  order 
in   submitting,    as    an   objection    to   my 


agreeing  to  this  clause  of  Mr.  Henry's,  that 
I  have  another  proposal  which  will  better 
answer  the  purpose.  Of  course,  I  could 
put  my  proposal  now,  by  moving  the 
omission  of  certain  words  from  Mr. 
Henry's  clause,  but  I  do  not  wish  to  adopt 
that  course.  I  can  explain  my  proposal 
in  very  few  words.  My  desire  is  simply 
this.  We  have  our  existing  Tariffs.  We 
will  have  a  uniform  Tariff  after  the  Com- 
monwealth is  established.  Under  that 
uniform  Tariff  many  of  the  colonies, 
through  the  effect  of  that  Tariff  and  of 
intercolonial  free-trade,  will  lose  a  con- 
siderable amount  of  their  revenue.  I 
desire  that  those  colonies  should  not  lose 
their  revenue,  or,  rather,  that  it  should 
be  made  up  to  them  by  the  Federal 
Parliament.  How  the  Federal  Parliament 
is  going  to  raise  that  money  we  must 
leave  that  body  hereafter  to  decide.  I 
will  briefly  state  the  effect  of  my  proposal. 
I  intend  to  propose  that  if  any  state,  in 
consequence  of  the  operation  of  the  uni- 
form Tariff  and  of  intercolonial  free-trade, 
has  received  less  than  it  would  have 
received  under  the  Tariff  in  existence  at 
the  time  the  uniform  Tariff  was  passed, 
it  shall  have  that  amount  made  up  to  it 
by  the  Federal  Parliament.  That  is,  in 
substance,  the  purport  of  my  proposal.  I 
will  not  trouble  to  read  my  proposal, 
because  when  we  come  to  deal  with  it  as 
a  substantive  proposition  we  can  then 
consider  its  wording.  That  is  my  sole 
object,  and  it  is  because  I  consider  Mr. 
Henry's  clause  is  altogether  too  wide,  and 
is  a  provision  which  would  never  be  taken 
advantage  of,  that  I  oppose  it,  feeling  that 
my  suggestion  will  be  a  fair  way  of  meet- 
ing the  difficulty,  and  a  provision  which 
every  colony  will  take  advantage  of.  I 
therefore  suggest  that  it  should  have  fair 
consideration  while  we  are  dealing  with 
Mr.  Henry's  proposal. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  am  not  in  accord  with  my  right 
honorable  friend  (Sir  George  Turner)  in 
reference  to  this  proposal  of  Mr.  Henry, 
because  it  seems  to  me  that  this  clause  is 
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intended  to  be  perpetual,  and  not  to  be 
limited  to  five  years,  as  I  believe  the  pro- 
posal of  Sir  George  Turner  will  be.  Mr. 
Henry's  clause  is  to  be  available  for  all 
time,  and,  in  my  opinion,  it  is  not  in  any 
way  confused  or  mixed  up  with  the  pro- 
posal of  Sir  George  Turner.  I  was  under 
the  impression  all  along,  until  the  present 
moment,  that  the  power  sought  to  be  given 
to  the  Federal  Parliament  by  this  pro- 
posal belonged  to  the  Federal  Parliament. 

Mr.  Symon.—  There  is  no  doubt  of  that. 

Sir  JOHN  FORREST.— I  was  under 
the  impression  that  the  Federal  Parlia- 
ment would  have  inherent  power  to  come 
to  the  assistance  of  any  state  on  such 
terms  as  it  might  think  fit. 

Mr.  McMillan. — So  it  has. 

Sir  JOHN  FORREST.— Then  there  can 
oe  no  harm  in  adopting  Mr.  Henry's  pro- 
posal. 

Mr.  McMillan. — That  is  just  where 
the  mischief  comes  in. 

Sir  JOHN  FORREST.— If  the  Federal 
Parliament  has  not  that  power,  it  cer- 
tainly ought  to  have  it,  because  we  have 
heard  over  and  over  again  in  this  Conven- 
tion that,  should  evil  times  fall  on  any 
state,  the  Federal  Parliament  would  never 
allow  that  state  to  come  to  disaster.  It 
is  all  very  well  to  talk  like  that,  but  if 
the  Federal  Parliament  has  no  power  to 
do  that,  I  do  not  see  what  good  result 
will  come  from  such  declarations.  I  think 
it  ought  to  go  without  saying  that  the 
Federal  Parliament  which  we  are  erecting 
should  have  power  to  make  terms  and 
conditions  with  any  state,  in  order  to  save 
its  credit,  if  unhappily  that  step  should  ever 
be  necessary.  Arid,  as  there  may  be  a  doubt 
about  it,  I  am  very  much  in  accord  with 
Mr.  Henry's  proposal.  I  can  see  no  harm 
whatever  in  it,  because  wre  have  every  one 
of  us  said  over  and  over  again  that  the 
Federal  Parliament  will  always  take  a 
great  interest  in  the  welfare  of  the  states, 
and  will  take  care  that  no  disaster  ever 
comes  to  any  of  the  states.  Of  course  that 
must  be  taken  reasonably.  States  must 
not  be  allowed  to  be  extravagant,  get 
[Sir  John  Forrest. 


into  difficulty,  and  then  expect  the 
Commonwealth  to  come  to  their  rescue. 
But  still,  as  the  words  "  upon  such 
terms  as  it  may  think  fit "  are  in- 
serted, the  proposal  can  do  no  harm,  and 
there  should  be  no  opposition  to  it.  Hon- 
orable members  may  say  that  this  power 
is  inherent  in  the  Commonwealth,  but  let 
us  make  it  perfectly  clear  by  inserting 
this  short  clause. 

Mr.  WISE  (New  South  Wales).— I  have 
consistently  opposed  throughout  all  these 
discussions  the  insertion  in  the  Constitu- 
tion of  anything  in  the  nature  of  what  I 
have  termed  "  placards."  That  is  to  say, 
I  have  opposed  the  inclusion  of  amend- 
ments which  only  express  the  powers  that 
are  already  implied,  and  which  amend- 
ments are  only  intended  to  assuage 
fears  that  have  no  foundation  in 
fact.  Now,  I  regard  this  amendment 
as  one  of  those  placards,  but,  contrary  to 
the  course  I  have  taken  all  through  these 
discussions,  I  intend  to  support  it.  We 
cannot  ignore  the  fact  that,  owing  to  a 
series  of  circumstances  that  need  not  now 
be  particularized,  an  idea  has  got  abroad 
that  every  state  is  going  to  be  made 
bankrupt  by  means  of  federation.  Every 
state,  according  to  the  enemies  of  federa- 
ration,  will,  if  we  unite,  be  made  bank- 
rupt. 

Mr.  Fraser. — Very  few  people  hold 
that  view. 

Mr.  WISE. — We  know  that  it  is  untrue, 
and  we  are  each  of  us  able,  if  time  is  given 
to  us,  and  if  we  have  people  ready  to  listen 
to  our  arguments,  to  prove  that  it  is 
untrue  ;  but  we  cannot  ignore  the  fact  that 
the  enemies  of  union  in  every  state  have 
got  hold  of  a  series  of  figures,  most  mis- 
chievous figures,  issued  by  persons  in 
authority,  which  lend  more  or  less  colour 
to  that  fiction. 

Mr.  Fraser. — They  ought  to  be  brought 
to  book  for  it. 

Mr.  WISE. — Now,  it  has  been  said  that 
figures  cannot  lie.  I  admit  it,  but  liars 
can  figure;  and  what  we  have  to  do  is  to 
put   a   clause  in   the  Constitution  which. 
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will  prevent  the  figures  put  forward  by 
any  of  those  enemies  of  union  who  may 
choose  to  falsify  the  returns  of  statisticians 
having  any  effect  on  the  uninstructed 
voter.  Now,  I  believe  that  if  a  clause  of 
this  sort  is  limited  to  five  years  it  will 
accomplish  that  purpose.  I  would  not 
have  it  go  further  than  five  years,  as  Sir 
John  Forrest  is  inclined  to  do. 

Mr.  Symon.— It  will  never  do  to  limit 
it  to  five  years. 

Mr.  WISE.— If  it  goes  beyond  five 
years  we  will  then  be  landed  in  all  the 
difficulties  of  the  Canadian  Constitution, 
which  are  a  constant  struggle  between  the 
several  provinces  for  what  is  called  "better 
terms." 

Mr.  Fraser. — They  have  settled  down 
in  Canada  long  ago. 

Mr.  WISE. — I  think  the  honorable 
member  will  admit  that  certainly  within 
the  last  five  years  there  was  an  agitation 
for  better  terms,  and  the  Federation  of 
Canada  has  been  in  existence  for  over 
twenty  years.  If,  however,  we  limit  it  to 
five  years  we  get  over  the  transition 
period. 

Sir  John  Forrest. — We  do  not  want 
this  five  years. 

Mr.  WTISE. — We  get  over  the  transi- 
tion period  every  one  is  afraid  of. 

Sir  John  Forrest. — Oh,  no. 

Mr.  WISE.— After  the  five  years  trust 
to  the  Federal  Parliament. 

Sir  John  Forrest. — Give  the  power. 

Mr.  WISE.— The  power  exists. 

Sir  John  Forrest. — Then  make  it  clear. 

Mr.  WISE. — The  power  exists  already. 

Mr.  Symon. — If  you  limit  the  power  to 
five  years  it  might  take  away  the  general 
powers. 

Mr.  WISE.— I  quite  see  the  difficulty  ; 
but  I  think  it  might  be  modified. 

Mr.  Kingston. — In  what  clause  do  you 
find  the  power  1 

Mr.  WISE. — The  power  is  the  necessary 
implication  from  the  fact  of  the  Union. 
The  power  exists  from  the  very  circum- 
stance of  individual  states  coming  together. 
The  preamble  agrees  to  unite  in  one 
[70] 


indissoluble  Federal  Commonwealth,  and 
the  Federal  Parliament,  having  the  power 
to  make  laws  for  the  well-being  and  good 
order  of  the  whole  community,  necessarily 
implies  that  no  portion  of  the  Common- 
wealth is  to  suffer.  I  quite  recognise  the 
force  of  the  interjection  of  Mr.  Symon 
that,  if  the  amendment  suggested  by  Mr. 
Henry  is  limited  to  five  years,  there  might 
be  an  objection.  I  have  not  the  amend- 
ment before  me,  but  I  think  it  would  be 
quite  easy  to  so  frame  it  as  to  show 
that  the  intention  is  to  guarantee  to  the 
public  that  the  power  may  be  exercised 
during  the  five  years  without  limiting  the 
general  power. 

Mr.  Fraser. — During  the  five  years  we 
are  pretty  safe.  We  do  not  want  the  five 
years. 

Mr.  WISE.— I  agree  that  the  limit  of 
five  years  is  not  wanted  at  all.  It  is  a 
mere  concession  to  popular  ignorance  that 
is  being  encouraged,  I  am  sorry  to  say, 
by  the .  Government  Statistician  of  our 
own  colony  (New  South  Wales).  I  can- 
not too  heartily  agree  with  the  censures 
and  criticisms  on  the  figures  of  Mr. 
Coghlan,  of  which  Mr.  Henry,  a  represen- 
tative of  Tasmania,  gave  such  an  admir- 
able illustration.  I  believe  those  figures 
have  done  more  mischief  to  the  cause  of 
federation  throughout  Australia  than  any 
figures  yet  published. 

Sir  George  Turner.  —  Has  not  Mr. 
Nash  said  that  federation  on  the  basis 
of  receiving  back  according  to  collection 
would  mean  ruin  to  the  southern  colonies'? 

Mr.  WISE.— I  think  Mr.  Nash  has  been 
rash  in  accepting  Mr.  Coghlan's  figures. 

Sir  George  Turner. — Mr.  Nash  said 
that  long  before  Mr.  Coghlan's  figures 
were  published. 

Mr.  WISE. — It  ought  to  be  satisfactory 
to  the  people  of  the  whole  of  Australia 
that  every  delegate  in  this  Convention 
has,  while  differing  on  other  matters,  re- 
jected the  figures  of  Mr.  Coghlan.  There 
is  not  a  representative  of  New  South 
Wales  who  supports,  and  not  a  repre- 
sentative of  Victoria,  Western  Australia,  oi 
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South  Australia  who  gives  the  slightest 
credence  to  those  figures. 

Sir  John  Forrest. — We  think  them 
very  good. 

Mr.  Reid  (to  Mr.  Wise). — Do  not  say 
that.     Mr.  Coghlan's  figures  are  all  right. 

Mr.  WISE. — No  one  disputes  that  the 
figures  are  arithmetically  right,  but  they 
have  no  relation  to  the  practical  facts  of 
the  case.  These  figures  ought  to  make 
people  a  little  chary  of  listening  to  criti- 
cisms which  are  urged  by  the  enemies 
of  union,  and  based  on  the  figures  of  Mr. 
Coghlan.  One  cannot  take  up  the 
daily  press  in  any  colony  without 
seeing  those  figures  quoted  everywhere 
by  the  enemies  of  union.  It  cannot  be 
too  widely  known  that  there  is  no  one 
in  the  Convention  who  accepts  the  con- 
clusions of  Mr.  Coghlan.  If  that  is  so, 
and  I  say  this  with  some  diffidence  as  a 
layman  in  the  matter,  is.  there  any 
financial  problem  at  all  1  As  a  layman, 
I  was  one  of  those  who  readily  agreed 
with  the  proposal  to  hand  the  whole 
matter  over  to  the  Finance  Committee. 
We  listened  to  a  debate  on  the  proposals 
of  the  committee.  We  are  listening  to 
another  debate  now  when  the  proposals 
are  being  dealt  with  in  detail,  and  I  am 
bound  to  say  that  I  have  asked  myself 
over  and  over  again  what  has  the  Fi- 
nance Committee  done  for  us  1  There  is 
no  proposal  brought  up,  without  some 
member  of  the  committee  rising  to  sug- 
gest another  proposal  of  a  diametrically 
opposite  kind.  Instead  of  having  the 
guidance  of  the  Finance  Committee,  we 
have  a  certain  number  of  proposals  put 
before  us,  and  every  member  of  the  com- 
mittee has  discussed  those  as  if  they  were 
fresh  matter. 

Mr.  Holder. — Notwithstanding  that, 
the  Convention  has  adopted  the  sugges- 
tions of  the  committee  so  far. 

Mr.  WISE. — In  a  sense  the  Convention 
have ;  but  we  have  not  had  what  we  had 
the  right  to  expect,  namely,  that  the  com- 
mittee would  put  their  proposals  for- 
ward without  proposing  alternatives,  and 
[Mr.  Wise 


suggest  that  the  proposals  should  be 
adopted  in  globo,  as  I  am  certain  they 
would  have  been.  Now,  is  there  any 
financial  problem  1  Who  believes,  unless 
we  are  going  to  suppose  that  the 
first  Ministry  of  the  Commonwealth  are 
going  to  be  either  knaves  or  fools,  that 
the  Ministry  are  going  to  let  a  state  fall 
into  such  a  condition  of  insolvency  or 
bankruptcy  that  the  very  existence  of  the 
Union  would  be  threatened'? 

Sir    John    Forrest.  —  Where    is    the 


power 


Mr.  WISE.— The  power  exists  from  the 
very  fact  of  the  Union. 

Sir  John  Forrest. — Well,  put  it  clearly 
into  the  Bill. 

Mr.  WISE.— I  would  rather  not  put  it 
clearly  in  the  Bill,  if  there  is  any  danger, 
in  attempting  to  express  it,  of  limiting  the 
power.  That  the  power  exists  no  one  has 
expressed  a  doubt. 

Sir  John  Forrest.— In  what  clause  1 

Mr.  WISE. — No  one  can  believe  that 
those  intrusted  with  the  management  of  the 
Commonwealth  would  risk  the  severance 
of  the  Union.  The  financial  problem 
exists  only  in  the  imagination  of  statisti- 
cians, and  of  those  who  seize  on  every 
argument  they  can  either  adopt  or  in- 
vent of  preventing  the  union.  As  a 
matter  of  practical  politics,  I  do  not 
believe  any  one  here  has  expressed  (he 
belief  that  the  problem  will  ever 
arise.  Whatever  temporary  inconve- 
nience a  state  may  be  put  to,  that 
inconvenience  will  certainly  be  relieved 
by  good  sense  and  patriotism,  or,  if  we 
want  anything  lower,  by  the  self-interest 
of  those  who  manage  the  affairs  of  the 
Union.  Can  any  one  believe  a  Ministry 
of  the  Commonwealth  wTould  exist  for  a 
single  week  who,  when  a  state  was  in 
difficulties  owing  to  having  made  larger 
contributions  to  the  finances  than  it  was 
in  a  position  to  do,  refused  to  make  a  con- 
tribution from  the  federal  revenue  neces- 
sary to  secure  the  balance  of  that  state's 
finances  ?  No  Ministry  which  refused  that 
could  exist  for  a  week,  so  that,  from  the 
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lowest  motive  of  self-interest,  every  colony 
is  secure. 

Sir  John  Forrest. — You  cannot  show 
us  a  clause  where  that  power  is  given. 

Mr.  WISE. — I  am  surprised  at  my  right 
honorable  friend,  who  has  always  taken  a 
broad  practical  sensible  view7  of  the  ques- 
tion, so  expressing  himself. 

Sir  John  Forrest. — Look  at  clause  81. 

Mr.  WISE. — I  admit  the  power  is  not 
there  in  expressed  words,  and,  therefore,  I 
say  I  would  support  Mr.  Henry  in  moving 
that  the  power  should  be  put  in,  But  I 
see  great  danger  of  putting  the  power  in 
for  all  time,  because  it  might  be  considered 
a  direction  to  the  Federal  Parliament  or 
Ministry  to  distribute  whatever  surplus 
there  may  be  to  the  state  irrespective  of 
absolute  necessities.  If  you  can  frame 
some  clause  which  will  limit  the  power  to 
live  years,  and  avoid  the  difficulty  which 
has  arisen  in  Canada,  I  will  give  it  hearty 
support. 

Sir  John  Forrest. — It  is  not  for  five 
years  we  want  it ;  we  want  it  for  500 
years. 

Mr.  WISE.— Oh  no,  we  don't.  In  25 
years  we  shall  all  have  to  come  and  beg 
Sir  John  Forrest  to  lift  us  out  of  our 
difficulties. 

Sir  John  Forrest. — Give  me  the  powder 
and  I  will  do  so. 

Mr.  WISE. — What  I  insist  on  is  that 
this  discussion  has  gone  what,  to  a  lay- 
man, seems  rather  far,  and  has  raised 
a  whole  lot  of  irrelevant  considerations. 
Free-trader  as  I  am,  I  most  heartily  concur 
in  all  that  fell  from  Sir  George  Turner. 
Free-trader  as  I  am,  I  am  willing  to  go 
absolutely  into  this  Commonwealth  with- 
out exacting  a  pledge  for  the  preserva- 
tion of  the  New  South  Wales  policy. 
And  what  does  surprise  me  is  to  find  that 
there  are  so  many  of  those  who  declare 
that  they  represent  the  popular  view,  that 
protection  is  the  popular  policy,  who  are 
unwilling  to  place  the  same  confidence  in 
Parliament  as  we  are,  and  who  insist  that 
there  should  be  some  guarantee  given  to 
them  that  no  state  shall  suffer.     I  do  not 


hesitate  to  say  that  though  I  count  my- 
self a  liberal,  born  and  bred  in  liberalism, 
steeped  in  liberalism  from  my  toes 
to  my  chin,  I  wTould  vote  with  the  con- 
servatives to  establish  protection  to- 
morrow if  that  was  the  price  of  federa- 
tion. To  see  all  these  conservatives 
insisting  on  having  some  provision  in  the 
Constitution  so  as  to  make  protection  a 
necessity,  and  to  see  them  doing  that  in 
the  name  of  union,  makes  one  doubt  after 
all  whether  the  love  for  union  is  as  strong 
as  they  insist,  and  whether  they  have  not 
a  greater  regard  for  the  preservation  of 
their  local  policy  of  protection.  We  are 
willing  to  go  into  this  Federation  untram- 
melled, and  wTe  ask  them  to  do  the  same. 
At  the  same  time,  if  my  honorable  friend 
(Mr.  Henry)  can  see  any  wray  of  modifying 
his  amendment  so  as  to  prevent  the  evils 
which  have  arisen  in  Canada,  and  to  avoid 
a  continuous  scramble  for  better  terms,  I 
shall  heartily  support  it.  I  do  not  believe 
the  amendment  will  express  more  than  is 
already  expressed  in  the  Constitution. 

Mr.  Symon. — Implied. 

Mr.  WISE.— Yes. 

Sir  John  Forrest.  — You  cannot  show 
me  where  it  is  implied. 

Mr.  Fraser. — If  it  is  in  the  Constitu- 
tion why  duplicate  it? 

Mr.  WISE. — I  am  only  proposing  to  do 
it  as  a  concession  to  Victoria.  I  under- 
stand that  the  protectionists  are  not  satis- 
fied. They  think  they  are  going  to  lose. 
We  are  willing  to  make  that  concession  to 
them,  and  I  hope  they  will  show  the  same 
trust  that  we  show  in  the  Federal  Parlia- 
ment, and  not  ask  for  the  concession. 

Mr.  O'CONNOR  (New  South  Wales).— 
Although  I  have  listened  very  carefully 
to  the  reasons  given  by  my  honorable 
friend  (Mr.  Wise),  they  lead  me  to  exactly 
the  opposite  conclusion  with  regard  to  this 
matter.  If  there  is  any  truth  in  the 
statement  that  every  state  is  gomg  to  be 
made  bankrupt  by  reason  of  federation, 
it  shows  very  plainly  either  that  we  ought 
to  have  no  federation  at  all,  or  that  our 
financial  proposals  are  absolutely  wrong  in 
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their  basis.  On  the  other  hand,  if  there 
is  no  truth  in  the  suggestion  that  every 
state  is  going  to  be  made  bankrupt,  why 
should  we  put  upon  the  face  of  this  Con- 
stitution, which  is  to  last  for  all  time,  an 
assumption  that  states  may  be  driven  to 
such  straits  in  their  dealings  with  the 
Commonwealth  that  they  may  have  to  ask 
pecuniary  aid  ?  The  words  of  this  amend- 
ment are  such  as  plainly  imply  that  the 
aid  which  is  to  be  sought  is  not  for  the 
purpose  of  carrying  on  the  works  of  the 
states  or  the  ordinary  development  of  the 
states.  Financial  aid  must  imply  some 
aid  given  to  a  state  when  it  is  in  such 
pecuniary  difficulties  that  it  cannot  pay 
its  way. 

Sir  John  Forrest. — It  does  not  say  so. 
Mr.  O'CONNOR.— No,  but  it  clearly 
means  that,  and  it  would  be  a  most  dis- 
astrous commentary  upon  the  efficiency 
of  these  financial  proposals  if  it  was 
necessary  at  the  same  time  to  provide  for 
the  insolvency  of  states  which  might  take 
place  under  them. 

An  Honorable  Member. — Embarrass- 
ment. 

Mr.  O'CONNOR.— The  honorable  mem- 
ber may  call  it  embarrassment  or  any  other 
euphemism,  but  it  means  that  we  may  by 
these  proposals  reduce  a  state  to  such  a 
condition  that  it  will  have  to  go  cap  in 
hand  to  the  Commonwealth  Parliament 
and  to  ask  for  financial  assistance. 

Mr.  Symon. — You  do  not  say  that  a 
state  would  become  insolvent  for  that 
purpose. 

Mr.  O'CONNOR.— No,  I  do  not  say 
that. 

Mr.  Reid. — It  is  as  nicely  expressed  as 
in  the  60  per  cent,  advertisement. 

Mr.  O'CONNOR.— It  is  nicely  wrapped 
up.  Any  one  who  reflects  upon  the  con- 
ditions which  must  exist  before  this  pro- 
vision can  be  brought  into  operation  will 
see  that  it  assumes  that  the  states  must  be 
reduced  to  a  condition  of  pauperism  before 
they  can  take  advantage  of  it. 

Sir  John  Forrest. — What  wrould  you 
do  if  they  were  1 
[Mr.  O'Connor. 


Mr.  O'CONNOR.— 1  will  come  to  that. 
Mr.  Wise  seems  to  be  of  opinion  that  there 
is  some  power  implied  in  the  Constitution 
to  give  such  aid.  Now,  from  the  consi.  I  or- 
ation and  study  which  I  have  been  able  to 
give  to  the  Constitution,  I  have  no  hesita- 
tion whatever  in  saying  that  there  is  no 
such  power  implied.  The  Constitution  is 
formed  for  certain  definite  purposes.  There 
are  definite  powers  of  legislation  and  de. 
finite  powers  of  administration,  and  the 
clause  that  the  Right  Hon.  Sir  John 
Forrest  called  attention  to  just  now — 
clause  81 — expressly  provides  that  the 
revenues  of  the  Commonwealth  shall 
form  one  consolidated  fund,  to  be  appro- 
priated for  the  public  services  of  the 
Commonwealth  in  the  manner  and  subject 
to  the  charges  provided  in  this  Constitu- 
tion. 

Mr.  Wise. — The  order  and  good  govern- 
ment of  the  Commonwealth  would  come 
under  the  term  ''public  services  of  the 
Common  w  ealth. " 

Mr.  O'CONNOR.— I  do  not  agree  with 
the  honorable  member  in  his  interpreta- 
tion of  the  powers  of  the  Commonwealth, 
especially  when  dealing  with  the  expendi- 
ture of  the  money  of  the  taxpayers.  In 
such  a  case  there  will  be  a  great  deal  of 
care  taken  to  keep  the  nose  of  the  Federal 
Parliament  to  the  grindstone  in  the  matter 
of  this  expenditure.  I  do  not  think  any 
expenditure  will  be  constitutional  which 
travels  outside  these  limits.  We  must 
remember  that  in  any  legislation  of  the 
Commonwealth  we  are  dealing  with  the 
Constitution.  Our  own  Parliaments  do  as 
they  think  fit  almost  within  any  limits. 
In  this  case  the  Constitution  will  be  above 
Parliament,  and  Parliament  will  have  to 
conform  to  it.  If  any  Act  were  carried 
giving  monetary  assistance  to  any  state 
it  would  be  unconstitutional,  and  the 
object  sought  would  not  be  attained. 
That,  brings  me  to  the  question  of  whether 
it  is  desirable  that  there  should  be  any  such 
power  either  expressed  or  implied.  I  have 
no  hesitation  in  saying  that  it  would  be 
a  disastrous  thing  for  the  future  of  the 
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Commonwealth  if  there  was  any  such 
power  given. 

Sir  John  Forrest. — Then  what  is  the 
good  of  all  this  talk  about  it  1 

Mr.  O'CONNOR.— That  means  that  all 
the  talk  ought  to  be  one  way.  The  right 
honorable  member  must  listen  to  the 
views  advanced  on  the  other  side. 

Sir  John  Forrest. — The  honorable 
member  misunderstands  me.  I  was  refer- 
ring to  the  many  statements  that  have 
been  made  about  the  Commonwealth 
taking  care  of  the  states. 

Mr.  O'CONNOR.— Then  I  beg  the  right 
honorable  member's  pardon.  I  have  no 
doubt  there  are  many  ways  in  which  the 
solvency  and  the  pecuniary  position  of  a 
state  would  be  considered.  It  wrould  be 
considered  in  arranging  the  expenditure  of 
the  Commonwealth,  and  in  arranging  the 
return  of  the  surplus,  and  in  any  matters 
of  that  kind.  It  does  appear  to  me  that, 
of  all  the  expedients  which  have  been 
suggested  for  the  purpose  of  re-assuring 
timid  states,  this  is  the  worst  and  the 
most  objectionable.  I  said  just  now,  when 
Sir  John  Forrest  made  an  interjection, 
that  I  thought  this  power  should  not 
be  in  the  Constitution,  either  expressed 
or  implied.  I  say  so,  first  of  all,  for 
the  reason  which  has  been  so  strongly 
put  by  the  Right  Hon.  Sir  George 
Turner,  that  it  would  lead  to  a 
continuous  struggle  for  better  terms.  I 
say  also  that  it  would  be  a  very  bad  thing 
for  the  finances  of  the  states  themselves 
to  find  that  a  kind  of  rich  uncle  was 
created  in  the  Commonwealth,  who  would 
always  come  to  their  assistance  if  they  got 
into  any  real  financial  trouble.  There  is 
no  question  that  that  fact  would  be  traded 
on  by  any  state  whose  finances  were  getting 
into  difficulties.  Such  a  state  would 
always  be  able  to  say,  no  matter  what 
happened — "The  Commonwealth  will  not 
let  us  go  down  ;  there  is  a  power  here  to 
keep  up  our  credit,  and  we  will  see  that 
that  power  is  utilized." 

Mr.  Henry. — That  is  not  very  compli- 
mentary to  the  public  spirit  of  the  states. 


Mr.  O'CONNOR.— Unfortunately,  things 
do  happen  in  states  that  are  not  always 
creditable  to  the  public  spirit  of  the  people. 
We  must  take  human  nature  as  we  find  it. 
There  is  no  doubt  that  a  state  might  be 
in  such  straits  that  it  would  unconsciously 
be  influenced  by  the  feeling  that  it  had 
behind  it,  as  a  last  resort,  a  power  that 
would  save  it  from  public  bankruptcy.  I 
have  always  regarded  any  dealing  between 
the  Commonwealth  and  the  state  in  mat- 
ters of  money  as  a  thing  to  be  deplored. 
I  should  have  much  preferred  some  system 
of  finance  by  which  the  states  and  the 
Commonwealth  could  have  been  absolutely 
independent  in  matters  of  account  and  in 
matters  of  money.  Unfortunately,  that 
cannot  be ;  but  if  we  must  have  relations 
of  this  kind  between  the  Commonwealth 
and  the  states,  let  them  be  such  that  the 
states  will  have  certain  definite  rights 
v/hich  they  can  assert,  and  the  Common- 
wealth definite  rights  which  it  can  assert. 

Mr.  Fraser. — And  duties. 

Mr.  O'CONNOR.  — And  duties.  Do 
not  let  us  create  a  relationship  between 
the  states  and  the  Commonwealth  in 
which  one  state  may  have  the  power 
to  exact  terms  from  the  Commonwealth, 
while  the  Commonwealth  may  be  able 
to  bring  pressure  to  bear  upon  a  state  or 
its  representatives.  If  that  is  possible 
under  the  Constitution,  you  have  at  once 
the  germs  of  corruption  and  improper 
influence,  which  may  be  used  disastrously 
in  the  interests  of  the  whole  people.  If 
the  financial  provisions  of  the  Constitu- 
tion are  administered  in  the  spirit  in  which 
I  hope  they  will  be  administered,  there  can 
be  no  danger  to  any  of  the  states.  The 
representatives  of  the  Commonwealth  in 
the  House  of  Representatives  will  also  be 
members  of  the  states.  The  persons  who 
elect  them  will  be  members  of  the  states, 
and  will  have  the  same  interest  in  see- 
ing that  the  state  finances  are  kept  in 
order,  that  a  proper  return  of  the 
surplus  is  made,  and  that  no  undue 
strain  is  put  upon  the  state  Treasuries, 
as    they    will    have    in    seeing   that   the 
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financial  affairs  of  the  Commonwealth 
itself  are  properly  conducted.  The  two 
things  will  be  so  necessarily  conjoined 
that  it  will  be  the  duty  of  every  represen- 
tative of  the  people  in  the  Commonwealth 
Parliament — a  duty  for  which  he  will  be 
answerable  to  the  people  of  the  Common- 
wealth— to  see  that  there  is  no  undue 
extravagance  in  the  management  of  the 
Commonwealth  affairs,  such  as  would  be 
likely  to  bring  financial  disaster  upon  the 
states.  These  two  bodies  will  work  to- 
gether with,  I  hope,  a  mutual  regard  for 
each  other's  interests.  The  safety  and  in- 
terests of  both  are  involved  in  the  careful 
conduct  of  their  financial  relations.  The 
adoption  of  an  extravagant  policy  by  the 
Commonwealth  will  lead  to  disaster  in  the 
states, and  disaster  in  thestatesmust  reflect 
upon  the  credit  of  the  Commonwealth. 
Can  there  be  any  doubt  that  when  the 
people  of  the  Commonwealth,  are  brought 
into  union  for  the  management  of  their 
common  concerns,  that  management  will 
be  conducted  in  such  a  spirit  on  both 
sides  as  will  prevent  the  disaster  which 
some  timid  persons  seem  to  apprehend? 
I  hope  that  honorable  members  will  reject 
the  proposal,  and  that  the  recommenda- 
tions of  the  Finance  Committee,  which 
seem  to  me  to  offer  the  best  solution  of  our 
difficulties  that  has  yet  been  proposed,  will 
be  carried  practically  in  their  entirety. 

Mr.  ISAACS  (Victoria).— I  agree  with 
the  honorable  member  who  has  just 
spoken,  and  I  hope  that  the  proposal  will 
be  rejected.  I  think  that  it  has  been  sug- 
gested because  of  a  little  confusion  as  to 
the  meaning  of  the  Constitution  which 
■we  are  endeavouring  to  frame.  We  are 
taking  out  of  the  present  powers  of  the 
states  certain  powers  which  we  propose 
to  give  to  the  federal  authorities;  but  we 
leave  to  the  states  jurisdiction  and  abso- 
lute control  in  regard  to  all  matters  not 
specifically  transferred  to  the  Common- 
wealth. The  Commonwealth  is  necessarily 
given  powers  of  taxation,  powers  of  bor- 
rowing, and  other  financial  powers  which  its 
very  existence  requires.  It  seems  to  me  that 
[Mr.  O'Connor. 


we  ought  not  to  do  more  in  regard  to  this 
matter  than  to  give  the  Commonwealth 
these  powers  for  Commonwealth  purp 
at  the  same  time  securing  to  the  states 
the  rights  which  we  intend  shall  be 
conserved  to  them.  I  think  we  have 
made  a  mistake — I  say  so,  because  I  do 
not  wish  it  to  be  carried  further — in  not 
properly  guaranteeing  the  states  against 
the  loss  that  may  accrue  from  the  giving 
up  of  Customs  revenue.  I  strenuously 
hold  to  the  opinion  that  the  states  ought 
to  be  guaranteed  against  that  loss.  But 
when  you  go  beyond  that,  and  introduce 
a  provision  allowing  any  state  to  come 
forward  and  ask,  not  for  rights,  but  for 
favours,  I  say  that  such  a  provision  is 
foreign  to  the  Constitution,  If  we  look  at 
what  has  been  done  in  America,  we  shall 
see  the  abuses  to  which  a  course  of  this 
kind  may  lead.  We  know  that  the  way  in 
which  the  federal  authority  deals  with  its 
surplus  revenue  now  is  a  thing  that  we 
should  avoid.  Every  year  increasingly 
large  sums  are  spent  in  providing  pen- 
sions. If  honorable  members  will  look  at 
Harper's  Weekly  for  25th  December,  1897, 
they  will  find  there  a  powerful  article 
in  condemnation  of  this  system.  In 
that  article  it  is  pointed  out  that  the 
pension  list  now  amounts  to  nearly 
142,000,000  dollars  a  year,  and  that  there 
are  more  than  half  as  many  persons  drawing 
pensions  as  ever  enlisted  during  the  war 
for  three  years'  service.  That  is  one  of 
the  reasons  why  I  think  there  should  be 
a  limit  upon  the  powers  of  the  Common- 
wealth in  the  direction  of  requiring  a 
guarantee  for  the  states.  Between  the 
years  1830  and  1840  a  great  number  of 
the  states  of  the  American  Union  which 
are  now  free  from  debt  were  seriously 
embarrassed,  and  the  question  of  giving 
aid  to  them  came  before  Congress.  How 
was  it  dealt  with?  On  page  312  of  the 
fourth  volume  of  Bryant's  History  of  the 
United  States,  I  find  this  account  of  what 
took  place  : — 

A  single  fact  must  be  observed,  from  its  con- 
spicuous and  yet    apparently   feeble    influence 
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upon  the  state  of  affairs.  In  June,  1836,  when 
the  public  debt  was  nearly  extinguished,  an  Act 
was  passed  providing  that  after  1st  January, 
18.37,  all  surplus  revenue  exceeding  5,000,000 
dollars  should  be  divided  among  the  states  as  a 
loan,  only  to  be  recalled  by  direction  of  Con- 
gress. 
That  was  a  convenient  way  of  putting  it. 

This  unprecedented  problem  perplexed  the 
statesmen  of  the  time,  but  mainly  as  to  the 
principle  of  distribution.  The  ghost  that 
could  never  be  laid  stalked  again  into  the  halls 
of  Congress.  Should  the  money  be  divided 
according  to  population  ?  If  the  slaves  were 
counted,  that  would  be  to  pay  an  unequal 
share  to  their  masters  ;  if  they  were  not 
counted,  the  slave  states  would  receive  only 
their  just  proportion  according  to  the 
number  of  citizens.  Compromise,  as  usual, 
healed  the  difference  at  the  expense  of 
the  North.  The  electoral  vote  was  made 
the  rule  of  distribution.  Thus  Pennsylvania, 
whose  electoral  vote  was  30,  received  about 
$3,800,000 ;  yet  its  population  was  nearly 
200, 0C0  more  than  the  free  population  of  the 
six  slave  states  —  South  Carolina,  Georgia, 
Alabama,  Mississippi,  Louisiana,  and  Ken- 
tucky— whose  electoral  vote  was  53,  and 
their  aggregate  share  of  the  surplus  fund 
over  six  million  seven  hundred  and  fifty 
thousand  dollars.  The  distribution,  which 
extended  over  a  year,  amounted  to  twenty-eight 
million  dollars,  and  none  of  it  was  ever  recalled. 
Before  the  amount  was  all  expended  it  was 
evident  that  there  would  be  a  deficit  in  the 
Treasury.  The  states  used  the  surplus  vari- 
ously :  some  involved  themselves  in  extensive 
improvements  ;  some  divided  the  amount  re- 
ceived among  their  citizens  in  petty  sums ; 
never  was  there  a  more  unsatisfactory  business 
operation. 

I  do  not  think  that  was  ever  repeated,  and 
they  have  actually  found  the  problem  of 
dividing  their  surplus  so  terribly  difficult 
that  they  find  it  preferable  to  resort  to 
the  unsatisfactory  method  they  now  have 
of  distributing  it  in  pensions.  Really,  if 
you  take  off  a  few  of  their  departments, 
the  pension  list  in  America  is  greater 
than  the  rest  of  their  public  expenditure. 

Mr.  Henry. — Could  you  not  have  a 
pension  list  under  this  Constitution  t 

Mr.  ISAACS.— Yes;  but  what  I  and 
others  wanted  to  do  was  to  make  it  part 
of  the  duty  of  the  Commonwealth  to  pro- 
vide a  certain  amount  for  the  states  out  of 


the  revenue  taken  away  from  the  states. 
We  know  that  the  amount  received  from 
the  states  will  be  far  more  than  enough  to 
meet  the  requirements  of  the  Common- 
wealth. We  should  make  provision  where- 
by the  states  would  be  guaranteed  some 
security  that  they  would  receive  their 
rights.  I  am  desirous  of  doing  that,  but 
if  we  fail  to  do  that,  we  shall  make  a  mis- 
take equally  great,  and  perhaps  much 
more  important,  if  we  put  an  invitation  on 
the  very  face  of  the  Constitution  to  the 
states  to  do  anything  they  like  in  their 
own  state  territory  as  to  incurring  liabili- 
ties, and  then  to  trust  to  the  Common- 
wealth to  get  them  out  of  their  difficulties. 
Therefore,  I  think  we  shall  make  a  great 
mistake  if  we  adopt  this  clause.  I  do  not 
agree  that  there  is  on  the  face  of  the  Con- 
stitution a  power  existing,  or  at  all  events 
intended  to  exist,  to  assist  the  states  out 
of  their  local  difficulties.  I  do  not  agree 
that  that  power  exists.  I  think  there 
exists  on  the  face  of  the  Constitution  a 
moral  duty  not  to  spend  more  than  is 
neeessary  for  Commonwealth  purposes,  and 
to  return  the  balance  in  a  fair  proportion 
to  the  states. 

Mr.  Symon. — Do  you  not  think  that  the 
Federation  could  guarantee  a  state  loan  ? 

Mr.  ISAACS.— I  do  not  think  they 
ought  to. 

Mr.  Symon. — Do  you  think  they  could  1 

Mr.  ISAACS. — I  am  not  prepared  to 
answer  that  question,  but  when  we  look  at 
clause  52  we  find  these  governing  words 
on  the  very  forefront  of  that  clause — 

That  Parliament  shall,  subject  to  the  pro- 
visions of  this  Constitution,  have  full  power  and 
authority  to  make  laws  for  the  peace,  order, 
and  good  government  of  the  Commonwealth. 

We  see  there  that  the  Commonwealth  is 
named  as  distinguished  from  the  states. 
We  have  our  Constitution  framed  in  this 
way  with  a  Senate  to  guard — what?  The 
interests  of  the  states,  so  that  the  Common- 
wealth shall  not  intrude  one  inch  into 
what  is  retained  as  the  executive  rights 
and  jurisdiction  of  the  states.  Yet  while 
the   Commonwealth    has   not   the   power 
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to  say  one  word  in  the  government  of  the 
states  as  to  their  local  liabilities,  as  to  the 
difficulties  they  may  get  into,  yet  we  are 
told  that  the  Commonwealth  is  to  be  in- 
vited by  express  words  on  the  face  of  the 
Constitution  to  assist  the  states  and  have 
a  sort  of  moral  compulsion  put  upon  it 
which  would  be  very  difficult  to  resist, 
and  would  lead  to  the  difficulties  which 
have  already  occurred  in  America.  I  urge 
upon  my  honorable  friends  to  put  what 
they  choose  into  the  Constitution  to  guard 
the  solvency  of  the  states.  Nobody  ven- 
tures to  assert  that  the  states  are  insol- 
vent, but  if  you  take  away  their 
revenue,  and  leave  them  their  liabilities, 
they  stand  an  extremely  good  chance  of 
becoming  insolvent.  That  is  what  we 
want  to  guard  against.  The  best  way 
is  to  secure  them  a  fair  return  of  the 
surplus  revenue  on  the  face  of  the  Con- 
stitution, making  it  part  of  the  duty  of 
the  Commonwealth  to  do  so.  That  is  a 
better  course  than  to  put  in  a  clause 
here  which  practically  asserts  that  if  some 
of  those  states  go  to  the  wall  financially, 
we  make  it  a  sort  of  moral  compulsion  on 
the  part  of  the  Commonwealth  to  come  to 
their  assistance. 

Mr,  LEWIS  (Tasmania).— The  two  hon- 
orable members  who  have  preceded  me  in 
discussing  this  clause  have  assumed  that 
this  financial  aid  is  to  be  given  only,  or  at 
any  rate  mainly,  in  the  case  of  the  prac- 
tical insolvency  of  any  state.  I  under- 
stand that  what  is  intended  by  the  clause 
is,  that  it  should  go  very  much  further. 
It  includes  the  power  of  the  Parliament 
to  guarantee  a  loan  to  a  state,  or  to  lend 
the  money  to  a  state,  having  raised  it  on  its 
own  security.  The  honorable  and  learned 
member  (Mr.  Glynn)  has  an  amendment 
on  the  notice-paper  to  the  effect  that  a 
state  should  not  borrow  money  except  from 
the  Commonwealth.  It  is  to  empower  the 
Commonwealth  to  guarantee  the  loans  of 
a  state,  or  to  lend  a  state  the  money  itself, 
that  this  new  clause  is  proposed,  quite  as 
much  as  to  enable  the  Commonwealth  to 
come  to  the  assistance  of  a  state  which 
[Mr.  Isaacs. 


may  happen  to  be  in  embarrassed  circum- 
stances. Honorable  members  seem  to 
ignore  the  fact  that  under  this  clause  Par- 
liament will  have  the  power  to  dictate  the 
terms,  conditions,  and  manner  in  which 
such  financial  aid  is  to  be  granted.  Surely 
that  is  ample  protection.  No  state 
is  likely  to  obtain  that  financial  aid 
from  the  Federal  Parliament  unless  its 
resources  are  entirely  exhausted,  and  it 
has  no  other  means  of  maintaining  its 
credit.  I  should  like  to  hear  it  further 
argued  as  to  whether  this  power  is  in- 
herent in  the  Constitution.  I  have  grave 
doubts  about  it  myself,  and  for  that 
reason  I  desire  to  see  this  clause  inserted 
in  the  Constitution.  I  know  it  has  not 
been  moved  by  the  honorable  member 
(Mr.  Henry)  as  a  concession  to  popular 
prejudice,  or,  as  Mr.  Wise  has  called  it, 
a  placard.  The  object  is  simply  to  place 
in  the  Constitution  a  statement  that  the 
Commonwealth  can  come  to  the  assist- 
ance of  a  state  if  it  should  be  required. 
We  have,  in  the  52nd  clause,  handed  over 
naval  and  military  defences  to  the  Common- 
wealth Parliament.  It  might  be  fairly 
argued  that  having  done  so  the  Common- 
wealth is  bound  to  protect  every  state 
from  invasion  from  outside.  Yet  we  have 
not  considered  it  to  be  an  inherent  right 
of  the  states  to  demand  protection  from 
invasion,  and  we  have  considered  it  neces- 
sary to  embody  in  the  Constitution  a 
clause  providing  that  the  Commonwealth 
shall  protect  every  state  from  invasion. 
If  that  is  necessary  in  the  case  of  an 
invasion  of  a  warlike  nature,  surely  it  is 
necessary  to  include  in  the  Constitution  a 
clause  of  a  similar  nature  to  protect  every 
state  from  financial  disaster. 

Mr.  Isaacs. — A  state  might  create  its 
own  liability  to  financial  disaster;  but  it 
does  not  create  its  liability  to  invasion  by 
a  foreign  power. 

Mr.  LEWIS.— If  the  state  creates  its 
own  difficulty,  the  Federal  Parliament  will 
have  it  in  its  power  to  dictate  the  terms 
and  conditions  upon  which  alone  it  will 
come  to  the  aid  of  any  state. 
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Mr.  Dobson. — You  do  not  always  punish 
the  sinner,  even  the  financial  sinner. 

Mr.  LEWIS. — Of  course,  this  power  is 
only  optional.  It  is  left  entirely  to  the 
good  sense  of  the  Federal  Parliament.  As 
has  been  said  over  and  over  again  in  this 
Convention,  we  must  trust  the  Federal 
Parliament,  but  at  the  same  time  we  must 
give  that  Parliament  the  necessary  powers 
to  do  what  we  desired  it  should  do,  and 
amongst  these  powers  we  should  give  it  a 
discretion  to  come  to  the  financial  aid  of 
any  state,  whether  that  aid  is  in  the  form 
of  a  guarantee  of  a  loan  or  a  direct  loan, 
or  whether  it  be  the  financial  support  of 
a  state  which  may  be  in  embarrassed 
circumstances,  and  which  may  thereby 
endanger  the  credit  of  the  whole  Common- 
wealth. 

Mr.  HOLDER  (South  Australia).— I  ex- 
pressed the  opinion  a  few  days  since,  in 
answer  to  an  interjection,  that  the  inser- 
tion in  the  Constitution  of  any  such  pro- 
vision as  is  now  sought  to  be  inserted 
would  be  attended  by  the  dangers  that,  in 
the  first  place,  it  might  conduce  to  reckless 
financing  by  the  states,  and,  in  the  second 
place,  would  involve  a  very  heavy  obliga- 
tion upon  the  federal  authority.  And,  at 
the  same  time,  I  said  that  I  thought  the 
assistance  which  under  such  conditions 
would  be  required  by  a  state  was  assist- 
ance which  in  the  very  nature  of  the  Con- 
stitution would  have  to  be  rendered  by 
the  federal  authority.  As  that  position  has 
been  challenged,  I  rise  now,  not  so 
much  to  discuss  the  advisability  of  adopt- 
ing the  amendment  before  the  Chair, 
as  to  ask  for  a  further  expression  of 
opinion  as  to  the  obligations  of  the  Com- 
monwealth towards  the  states.  I  would 
ask  Mr.  Henry  to  withdraw  his  motion,  and 
to  rely  upon  what,  I  wish  to  suggest,  is 
already  in  the  Constitution  as  a  power  of 
assistance  which  might  be  rendered  by 
the  Federation  to  a  state  in  need.  Turn- 
ing to  clause  98,  I  see  that  it  is  provided 
there  that  the  Parliament  may  take  over 
"  the  whole  or  a  rateable  portion  of  the 
public  debts  of  the  states." 


Mr.  O'Connor.— That  is,  of  all  the 
states. 

Mr.  Isaacs. — The  Federal  Parliament 
will  have  to  treat  all  the  states  alike,  and 
cannot  pick  out  one. 

Mr.  HOLDER.— I  know  that;  but  I 
want  to  mention  some  words,  the  meaning 
of  which  I  do  not  know,  but  which  must, 
I  think,  have  some  meaning,  and,  if  any, 
will,  I  believe,  meet  the  case  we  are  dis- 
cussing. Four  lines  from  the  bottom  of 
clause  98  I  find  it  provided  that  "the 
amount  shall  be  charged  to  and  paid  by  the 
respective  states  wholly  or  in  part."  If 
those  words  mean  anything  at  all,  it  seems 
to  me  that  they  must  mean  that  they  give 
the  federal  authority  the  power  to  require 
the  whole  amount  due  to  be  paid  by  the 
states,  or  that  the  federal  authority  may 
determine  that  a  part  shall  be  paid. 

Mr.  Reid. — No  ;  those  words  are  put  in 
to  provide  for  two  cases — whether  the 
whole  debt  is  to  be  taken  over  or  only  a 
part. 

Mr.  HOLDER.— It  looks  on  the  face  of 
it  that  any  state  may  meet  the  whole  or 
any  portion  of  its  obligation,  as  the  federal 
authority  may  determine. 

Mr.  Isaacs. — Higher  up  in  the  clause 
you  will  see  that  it  says  that,  whatever  is 
taken  over,  the  state  is  to  "indemnify  the 
Commonwealth." 

Mr.  HOLDER.— If  the  words  I  have 
quoted  have  the  meaning  which  Mr.  Reid 
says  they  have,  it  disposes  of  my  first 
point.  My  next  point  is  that  in  clause 
52,  it  is  provided  that  the  Federal  Par- 
liament shall  have  the  power  of  "  borrow- 
ing money  on  the  public  credit  of  the 
Commonwealth";  and  there  is  no  pro- 
vision anywhere  that  I  know  of  in 
this  Constitution  to  limit  the  expendi- 
ture of  money  so  borrowed.  There 
are  limits  to  the  expenditure  of  revenue. 
It  would  be  quite  impossible  during 
the  five  years  to  render  special  aid  to 
any  state  under  the  clause  we  have  agreed 
to  to-day,  because  the  revenue  is  appro- 
priated. But  the  provision  I  have  quoted 
deals  with  borrowed  money,   and  I  know 
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of  nothing  in  this  Constitution  which 
would  limit  or  control  the  expenditure  of 
borrowed  money  except  the  Loan  Act  of 
the  Federal  Parliament  which  authorizes 
the  loan. 

Mr.  Isaacs. — You  are  referring  to  para- 
graph (4)  of  clause  52 1 

Mr.  HOLDER.— Yes. 

Mr.  O'Connor. — But  that  money  could 
not  be  spent  upon  any  object  the  Federal 
Parliament  thought  fit. 

Mr.  HOLDER. — I  want  an  expression 
of  opinion  which  shall  be  authoritative  on 
the  point.  I  see  that,  according  to  the 
provision  I  have  quoted,  there  is  power 
given  to  the  Federal  Parliament  to  borrow 
money  on  the  credit  of  the  Commonwealth, 
and  I  say  again  that  I  do  not  know  of 
any  limitation  of  the  expenditure  of  that 
money  except  the  limitation  which  would 
be  specified  in  the  Loan  Act  authorizing 
the  borrowing  of  the  money.  Of  course, 
these  words  cover  the  raising  of  the  money 
for  the  building  of  railways  for  instance, 
and  in  such  a  case  the  limitation  would  be 
the  terms  of  the  Loan  Act.  But  is  there  any- 
thingany  where  to  prevent  a  Loan  Act  being 
passed  by  the  Federal  Parliament  autho- 
rizing the  raising  of  a  certain  sum  of  money, 
the  proceeds  of  which  loan  might  be  divided 
according  to  the  terms  of  the  Act  among 
the  states  according  to  their  needs,  or  upon 
some  other  principle? 

Mr.  Glynn. — The  first  three  lines  of 
clause  52  affect  that  point. 

Mr.  Isaacs. — The  money  must  be  ex- 
pended with  regard  to  "  the  peace,  order, 
and  good  government  of  the  Common- 
wealth," not  of  the  states. 

Mr.  HOLDER.— The  passage  to  which 
Mr.  Glynn  refers  me  is  as  follows  : — 

The  Parliament  shall,  subject  to  the  pro- 
visions of  this  Constitution,  have  full  power  and 
authority  to  make  laws  for  the  peace,  order, 
and  good  government  of  the  Commonwealth, 
with  respect  to  all  or  any  of  the  matters  follow- 
ing. 

Well,    that    includes    the    borrowing    of 
money. 

Mr.  Isaacs. — It  is  the  Commonwealth 
as  distinguished  from  the  state  that  is  to 
\Mr.  Holder. 


borrow  ;  the  money  is  only  to  be  borrowed 
for  the  purposes  of  the  Commonwealth. 

Mr.  Reid. — Look  at  clause  81,  where  it 
is  clearly  set  out  that — 

All  revenues  raised  or  received  by  tne  Execu- 
tive Government  of  the  Commonwealth,  under 
the  authority  of  this  Constitution,  shall 
one  Consolidated  Revenue  Fund,  to  be  appro- 
priated for  the  public  service  of  the  Common- 
wealth in  the  manner  and  subject  to  the  charges 
provided  by  this  Constitution. 

Mr.  HOLDER.— With  all  due  respect, 
I  do  not  think  that  that  clause  applies. 

Mr.  Reid. — Yes  ;  it  covers  every  appro- 
priation issued  from  the  Treasury. 

Mr.  HOLDER.— I  do  not  think  so.  I 
think  clause  81  deals  with  revenue. 

Mr.  Reid. — You  receive  revenue,  and 
you  appropriate  money  for  expenditure. 

Mr.  HOLDER. — I  do  not  suppose  it  is 
intended  that  the  term  "Consolidated 
Revenue  Fund,"  used  in  clause  81,  shall 
include  both  revenue  and  loan  money. 
We  are  surely  going  to  keep  these  two 
separate. 

Mr.  Reid. — There  is  no  provision  of 
that  sort. 

Mr.  HOLDER.— Then  I  would  suggest 
that  words  should  be  inserted  in  order  to 
provide  that  loan  money  and  revenue 
shall  be  kept  separate.  I  hope  we  shall 
have  a  Loan  Account  and  a  Consolidated 
Revenue  Account,  and  by  no  means  mix  up 
the  two.  I  take  it  that  clause  81  does 
not  refer  to  any  loan  fund  at  all,  but 
simply  to  revenue.  The  term  "  Consoli- 
dated Revenue  Fund  "  defines  it  clearly. 
Of  course,  I  am  not  expressing  a  legal 
opinion  in  a  chamber  of  lawyers  such  as 
this  is.  I  should  be  unwilling  to  do  that. 
I  simply  rose  with  the  object  of  putting 
forward  these  points  with  a  view  of 
obtaining  a  statement  of  authoritative 
opinion  in  regard  to  them.  It  appears  to 
me  that  the  clauses  I  have  mentioned 
imply  the  possibility  of  some  assistance 
being  rendered  to  a  state  in  difficulties. 
It  seems  to  me  that,  as  no  assistance  could 
be  rendered  out  of  revenue,  some  assist- 
ance might  be  rendered  out  of  loans, 
or  there  might  be  a  guarantee  of  a  loan, 
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or  some  other  way  of  rendering  finan- 
cial aid  to  a  state  that  might 
be  devised.  But  I  hope  Mr.  Henry 
will  withdraw  his  motion,  because 
to  state  the  matter  so  broadly  as  that 
the  Commonwealth  shall  come  to  the 
aid  of  a  state  might,  I  am  afraid,  lead 
to  very  serious  reckless  financing  on  the 
part  of  some  states  under  some  possible 
conditions. 

Mr.  SYMON  (South  Australia).— My 
honorable  friend  (Mr.  Holder)  has  put  the 
matter  with  his  usual  clearness,  and  has 
very  convincingly  shown  that  at  any  rate 
there  is  very  considerable  doubt  as  to 
the  question  which  has  been  exercising 
our  minds,  as  to  whether  it  would 
be  an  implied  power  in  the  Common- 
wealth to  come  to  the  assistance 
of  a  state  in  financial  straits.  And, 
therefore,  if  the  existence  of  the  power 
is  involved  in  doubt,  it  would  be  exceed- 
ingly desirable  that  some  provision — I 
do  not  say  the  provision  moved  by  my 
honorable  friend,  who  is  not  wedded  to  the 
particular  words  of  his  amendment,  or  any 
other — should  be  inserted,  so  as  to  make 
it  clear  that  that  power  exists.  Now,  I 
was  very  glad  to  hear  Mr.  Isaacs  express 
his  desire  to  eliminate  from  this  discussion, 
although  we  may  use  the  word  "insol- 
vency," all  idea  of  its  being  suggested  that 
we  contemplate  the  actual  insolvency  of 
any  particular  state.  We  cannot  discuss 
a  subject  like  this  without  using  the  com- 
mon words  "  bankruptcy "  and  "  insol- 
vency," and  if  we  have  to  speak  of  state 
bankruptcy,  or  state  insolvency,  we  do  not 
mean  to  impute  that  any  state  of  the 
Commonwealth,  under  any  set  of  circum- 
stances, is  likely  to  repudiate  its  obliga- 
tions. 

Mr.  Isaacs. — Such  a  thing  is  absolutely 
impossible. 

Mr.  SYMON. — Therefore,  while  we  use 
the  terms  "bankruptcy"  and  "insolvency" 
as  applying  to  a  possible  state  of  things 
which  we  wish  to  avert,  it  is  not  to  be 
imagined  for  a  moment  that  we  contem- 
plate that  such  a  state  of  thiugs  is  going 


to  exist,  but  we  mean  that  a  state  may  be 
in  such  a  condition  of  strait,  or  the  Trea- 
surer of  that  state  may  be  in  such  a  con- 
dition of  administrative  embarrassment, 
that  it  may  be  necessary  to  have  re- 
course to  the  Commonwealth  for  assistance 
in  some  shape  or  other.  Now,  I  also 
desire  to  say  that  I  do  not  think  it  is 
necessary  to  determine,  and  it  will  be 
impossible  for  this  Convention  to  deter- 
mine, whether  or  not  this  implied  power 
exists  in  the  Constitution.  There  might 
be,  and  no  doubt  would  be,  a  strong 
difference  of  opinion  upon  the  subject, 
and  even  if  we,  assembled  here,  were 
unanimous  on  the  subject,  that  fact  would 
not  assist  the  final  determination  of  the 
question  when  the  exigency  arose.  But  I 
agree  with  Mr.  O'Connor  that  undoubtedly 
in  the  distribution  of  the  surplus,  and  in 
dealing  with  the  financial  condition  of 
the  states,  the  Commonwealth  would  be 
animated  by  a  desire  to  see  that  the  states 
were  placed  in  a  position  to  meet  all 
their  engagements.  The  difficulty  which 
Mr.  Henry  sees,  and  to  which  he  directs 
his  amendment,  is  as  to  the  condition  of 
things  during  the  five  years'  interval — 
during  the  bookkeeping  period — when 
there  is  an  express  appropriation  of  the 
surplus  moneys.  During  that  time  Mr. 
Henry  fears  it  is  possible,  without  men- 
tioning any  particular  colony,  that  the 
Treasurer  of  one  of  the  states  might  be 
unable  to  see  his  way  to  meet  his  public 
engagements. 

Mr.  Reid. — He  could  adopt  Mr.  Walker's 
proposal  for  capitalizing  discrepancies. 

Mr.  SYMON.—  That  is  one  of  those  de- 
lightfully scientific  proposals  that  appeal 
to  the  mind  of  the  statistician  and  the 
financier  more  than  to  the  mind  of  a 
humble  layman,  and  I  am  sure  that  if 
there  is  one  member  of  this  Convention 
competent  to  solve  the  problem  of  capi- 
talizing a  financial  discrepancy  it  is  Mr. 
Walker.  However,  I  have  pointed  out 
what  seems  to  me  to  be  the  difficulty 
to  which  Mr.  Henry  has  addressed  his 
amendment,  and  I  feel  that  Mr.  O'Connor's 
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argument,  powerful  as  it  is  in  reference  to 
the  condition  of  things  after  the  expira- 
tion of  the  five  years,  is  absolutely  without 
force  as  applied  to  the  condition  of  things 
to  which  Mr.  Henry's  amendment  is  di- 
rected. But  I  go  further  than  that,  and 
I  take  up  the  view  which  was  dealt  with 
by  Mr.  O'Connor  on  the  broad  ground — 
and  that  is  the  position  to  which  I  wish 
to  direct  the  attention  of  members  of  the 
Convention — of  whether  it  is  politic  or 
right  to  introduce  this  amendment  into 
the  Constitution.  If  this  power  is  im- 
plied in  the  Constitution,  then  the  amend- 
ment merely  asserts  and  makes  absolutely 
clear  a  power  which  the  Commonwealth 
might  exercise  if  the  necessity  arose.  On 
the  other  hand,  if  it  is  not  implied  in  the 
Constitution,  it  seems  to  me  that  it  is  a 
power  that  ought  to  be  in  the  Constitu- 
tion, so  as  to  enable  the  Commonwealth 
to  do  what  I  believe  it  would  be  the  dis- 
position of  the  Federal  Parliament  to  do, 
namely,  to  come  to  the  aid  of  any  state 
which  sought  its  interference  to  protect 
that  state  from  financial  disaster  or 
financial  strait.  I  admit  all  the  possi- 
bilities on  the  two  grounds  put  by  Mr. 
Holder — that  there  is  a  possibility  of  this 
provision  leading  to  reckless  financing  on 
the  part  of  the  states,  and  also  the  other 
ground  that  it  imposes  an  obligation  on 
the  Commonwealth,  and  a  difficulty  with 
which  the  Federal  Parliament  and  the 
Federal  Executive  may  have  to  deal. 
But  those  two  things  do  not  seem  to  me 
to  outweigh  the  advantage  of  having  this 
power  clearly  expressed  in  the  Constitu- 
tion, to  enable  the  Federal  Parliament  to 
give  that  assistance  which  might  be  abso- 
lutely essential  to  the  stability  and  even 
to  the  existence  of  a  particular  state. 
Now,  I  will  suppose  the  case  of  a  state  in 
which  such  a  condition  of  things  has 
arisen.  But  again,  I  say,  I  do  not  believe 
that  such  a  condition  of  things  would 
ever  occur  in  any  of  the  states  of  this 
Commonwealth.  Still,  suppose  a  state 
got  into  financial  embarrassment,  and 
there  was  a  tendency  towards,  or  a  talk 
[Mr.  Symon. 


of,  repudiation,  why  should  not  the  Federal 
Executive  and  the  Federal  Parliament,  in 
the  interests  of  the  Commonwealth,  c 
to  the  assistance  and  relief  of  that  state  ? 
Would  it  not  be  infinitely  better  that 
the  Commonwealth  should  exercise  a 
power  of  that  kind  than  that  it  should 
allow  a  blemish  to  be  put  on  the  honour 
and  good  faith  of  the  entire  Common- 
wealth, which  would  result  from  any  one 
state  repudiating  its  obligations  1  I  admit 
that  there  are  disadvantages  and  incon- 
veniences on  the  one  side,  but  on  the 
other  there  is  the  great  principle  that 
it  is  the  duty  of  the  Commonwealth  to 
maintain  the  existence,  the  integrity,  and 
the  solvency  of  every  state.  And  I  do  say 
that  that  is  the  function  of  the  Common- 
wealth. 

Mr.  Reid. — Then  it  had  better  be  put 
in  the  Bill,  and  let  the  people  know  what 
they  are  doing.  If  they  are  going  to 
enter  into  a  contract  of  that  sort,  the 
people  had  better  know  it. 

Mr.  Barton. — If  you  put  that  in  the 
Bill,  the  Bill  will  be  put  out. 

Mr.  SYMON.  — My  honorable  friends 
take  a  strong  view  of  the  matter. 

Mr.  Reid. — Do  you  really  think  that  if 
a  state  gets  into  any  temporary  embar- 
rassment it  is  not  strong  enough  itself 
to  make  financial  arrangements  to  relieve 
itself  from  its  own  embarrassment?  If 
there  is  a  state  in  that  condition  I  say 
it  is  a  sort  of  partner  that  I  do  not  want 
to  have. 

Mr.  SYMON. — There  is  only  one  answer 
to  the  question  of  the  right  honorable  mem- 
ber, and  that  is,  I  do  not  believe  there  is 
any  state  which  has  not  the  resources 
and  which  has  not  the  disposition  to  meet 
its  own  engagements ;  but  I  decline  to 
assent  to  the  proposition  that,  by  putting 
this  into  the  Constitution,  you  are  declar- 
ing that  there  are  such  states  as  are  likely 
to  be  placed  in  that  position. 

Mr.  Lyne. — They  might  be  if  they  lose 
all  their  Customs  revenue. 

Mr.  SYMON.— If  my  honorable  friend 
is  in  power,  he  will  take  care,  by  a  strong 
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protectionist  policy,  to  have  no  Customs 
revenue  at  all,  because  the  duties  of  cus- 
toms he  will  impose  will  be  all  prohibitive. 
That  is  the  legitimate  outcome,  I  think,  of 
a  strong  protectionist  policy. 

Mr.  Reid.  — Hear,  hear;  there  will  be 
no  revenue  at  all. 

Mr.  SYMON. —  However,  I  do  not  want 
to  enter  into  that  question.  I  know  my 
honorable  friend's  view  of  the  subject, 
and  1  respect  it,  although  I  do  not  approve 
of  it. 

Mr.  Barton.  —That  is  why  you  respect 
it,  perhaps. 

Mr.  SYMON.— I  will  not  adopt  that 
suggestion;  it  would  be  unkind.  I  say 
again  that  it  would  be  better  to  enable  the 
federal  authorities  to  give  a  guarantee  to 
save  a  state  from  being  under  the  obliga- 
tion of  raising  a  state  loan  on  very  adverse 
terms  than  that  it  should  be  driven  into 
the  market  as  a  competitor  for  money 
under  signal  disadvantages.  However, 
the  question  it  seems  to  me  ought  to  be 
dealt  with  upon  the  broad  grounds  on 
which  Mr.  O'Connor  has  debated  it  rather 
than  on  any  narrow  ground,  which  we 
cannot  settle  here,  as  to  whether  or  not 
there  is  an  implied  power  in  the  Constitu- 
tion to  deal  with  this  subject.  It  is  quite 
clear  that  on  that  point  there  might  be, 
and,  I  think,  undoubtedly  would  be, 
strong  difference  of  opinion,  and  whilst  I 
feel  that  there  are  disadvantages  both 
ways,  and  whilst  I  pledge  myself  emphati- 
cally to  the  view  that  any  state  of  this 
Commonwealth  will  have  the  power  and 
resources  to  discharge  its  obligations 
through  all  time  during  the  existence  of 
the  Commonwealth,  still  I  see  no  objec- 
tion to  inserting  some  such  power  as  this 
in  the  Constitution. 

Mr.  REID  (New  South  Wales).— I  de- 
sire to  suggest  that,  as  we  meet  to-night, 
it  would  be  more  convenient  to  some  of  us 
if  we  adjourned  at  the  usual  hour,  five 
o'clock  p.m.,  which  has  now  arrived. 

The  CHAIRMAN.— What  time  is  it 
suggested  we  should  meet  to-night  1 


Mr.  BARTON  (New  South  Wales).— 
We  shall  re-assemble  to-night  at  half-past 
seven  o'clock.  Of  course,  I  wish  to  meet 
the  desire  expressed  by  the  Convention 
the  other  morning  that  we  should  get  on 
with  the  work  a  little  faster  by  sitting  a 
little  longer,  but  if  it  is  the  general  desire 
that  we  should  rise  now,  I  am  agreeable, 
so  long  as  we  meet  again  at  half-past 
seven  o'clock,  and  do  about  three  hours' 
work. 

Mr.  Iyne. — Let  us  finish  this  debate 
to-night. 

Mr.  BARTON.— We  can  finish  this  de- 
bate to-night.  Under  the  circumstances, 
I  support  Mr.  Reid's  suggestion. 

The  CHAIRMAN.— As  it  is  evidently 
the  wish  of  the  committee,  I  will  suspend 
the  sitting  until  half-past  seven  o'clock. 

[The  Chairman  left  the  chair  at  two 
minutes  past  five  o'clock  p.m.  The  com- 
mittee resumed  at  twenty-jive  minutes  to 
eight  o'clock  p.m.] 

Sir  EDWARD  BRADDON  (Tasmania). 
— When  we  were  addressing  ourselves  to 
this  question  at  Adelaide,  it  is  in  my 
memory  that  the  Right  Hon.  the  Premier 
of  New  South  Wales  sought  to  make  good 
any  deficiency  or  relieve  a  state  from  any 
difficulty  by  an  offer  of  cash  to  the  sum 
of  £20,000,  £30,000,  or  £40,000. 

Sir  George  Turner. — No;  he  wanted 
more  than  that. 

Sir  EDWARD  BRADDON.— Well,  he 
made  that  offer  without  letting  us  know 
exactly  how  he  would  carry  his  offer  into 
effect ;  and  that  offer  was,  and  I  think 
rightly,  repudiated  by  the  colony  for 
which  he  specially  designed  it — Tasmania. 
Tasmania  did  not  then,  and.  does  not  now, 
require  to  come  into  federation  on  other 
terms  than  those  on  which  other  colonies 
come  in.  Tasmania  desires  to  come  in,  not 
as  a  pauper  sister  of  the  more  wealthy 
colonies,  but  as  a  sister  equal  financially, 
and  hopeful  of  being  able  to  remain  so 
equal  through  all  time.  But  I  do  think, 
since  we  have  dealt  in  a  particular  way, 
rightly   no    doubt,    with    the    colony   of 
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Western  Australia,  it  is  only  fair  to  make 
some  such  provision  in  the  Constitution 
to  meet  other  cases  of  hardship  in  other 
states.  It  is  quite  possible  to  conceive 
some  serious  calamity  happening  to  a 
state,  such  as  a  conflagration,  extending 
far  more  widely  than  those  which  have 
recently  occurred  in  Victoria  and  Tas- 
mania, and  carrying  with  it  such  loss  to 
the  community  as  to  very  seriously  ham- 
per that  community,  and  possibly  bring  a 
colony  to  the  verge  of  insolvency. 

Mr.  Brown. — Embarrassment. 

Sir  EDWARD  BKADDON.— I  say  to 
the  verge  of  insolvency — to  make  it  very 
difficult  for  a  colony,  at  the  time,  to  meet 
it  obligations  j  and  it  would  be  clearly  as 
much  to  the  injury  of  the  Commonwealth 
at  large  as  to  a  particular  state,  if  a 
state  were  thrown  into  a  position  of  that 
sort,  and  driven  to  extremities.  Now,  at 
the  present  time,  there  is  no  provision  in 
the  Constitution  whatever  by  which  diffi- 
culties such  as  that  can  be  met.  I  can- 
not but  think  it  would  be  wise  if 
we  made  such  a  provision,  which  would 
necessarily  be  safeguarded  by  the  Par- 
liament   of    the    whole    Commonwealth. 

can  see  no  danger  in  such  a  provision,  if 
we  are  to  trust  the  Federal  Parliament, 
and  I  do  see  the  necessity  of  having  some 
such  power  within  the  Constitution. 

Mr.  REID  (New  South  Wales).— So 
much  has  been  said  upon  this  question 
that  I  will  conteut  myself  with  simply 
expressing  my  earnest  hope  that  these 
words  will  not  be  inserted  in  the  Consti- 
tution. As  I  stated  in  an  interjection,  I 
cannot  conceive  that  any  of  these  colonies 
will  ever  be  in  such  a  position  that  it  will 
be  unable  to  provide  for  its  own  difficul- 
ties, upon  the  faith  and  strength  of  its 
own  credit. 

Sir  Edward  Braddon.  —  You  offered 
Tasmania  £30,000  or  £40,000. 

Mr.  REID.— That  was  a  personal  offer 
on  my  own  part. 

Mr.  Deakin.  — And  now  you  see  what  it 
is  worth. 

[Sir  Edward  Braddon. 


Mr.  REID.  — Even  if  the  improbable 
happened,  and  if  the  credit  of  any  mem- 
ber of  the  Commonwealth  in  days  to  come 
was  seriously  imperilled,  I  have  so  much 
confidence  in  the  good  faith  and  gene- 
rosity of  the  people  of  Australia,  when 
they  are  united,  that  I  believe  it  would 
not  be  difficult  to  amend  our  Constitution 
in  order  to  come  to  the  assistance  of  any 
state.  Then  it  will  be  an  act  of  voluntary 
generosity  and  brotherhood  on  the  part  of 
those  who  would  be  responsible  for  the 
liability,  and  it  would  be  infinitely  more 
honorable  to  a  state  than  to  have  to  come 
to  a  Cabinet  for  a  favour  under  circum- 
stances of  humiliation— for  they  would  be 
nothing  less. 

Mr.  Douglas. — Where  would  the  hu- 
miliation be  1 

Mr.  REID. —  It  certainly  would  be 
humiliation  for  a  state  to  have  to  do  that. 
I  hope  my  honorable  friend  (Mr.  Douglas) 
would  think  it  a  humiliation  that  any 
colony  should  be  reduced  to  such  a  pitch 
of  misfortune.  Although  he  seems  a 
little  weak  about  Tasmania  to-night,  I  will 
guarantee  that,  with  the  marvellous  mine- 
ral resources  of  that  colony,  which  I  have 
heard  of  at  banquets — the  inexhaustible 
resources  of  Tasmania — the  only  trouble 
we  shall  have  about  Tasmania  in  six  years 
to  come  will  be  that  she  will  be  like  Wes- 
tern Australia — wTe  shall  not  be  able  to 
strike  an  average  that  will  be  high  enough 
for  her.  Under  these  circumstances  I  do 
hope  that  we  will  not  put  this,  I  will  say, 
unworthy  clause  into  the  Constitution  of 
Australia. 

Mr.  DOBSON  (Tasmania).— It  is  quite 
evident  that  the  Convention  have  had  a 
good  dinner ;  but  I  do  not  think  that  we 
can  very  well  frame  a  Constitution  on 
after-dinner  speeches.  I  regret  the  numer- 
ous occasions  on  which  I  have  had  to 
differ  from  the  Right  Hon.  the  Pre- 
mier of  New  South  Wales,  but  I  have 
now,  with  the  utmost  deference,  to  differ 
from  him  again,  because  I  think  he  has 
used  an  extremely  good  argument  why 
this    clause    should   be  engrafted  on    the 
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Constitution.  He  tells  you  to  leave  it  to 
brotherhood  and  generosity,  and  yet  he 
absolutely  says — "  Supposing  the  time 
should  come  when  any  state  wants 
financial  assistance,  we  can  get  the 
Constitution  amended."  On  the  one  hand, 
generosity,  and  on  the  other  hand,  a  state 
has  to  wait  for  a  year,  or  possibly  more — 
during  which  time  it  may  stop  payment 
— before  it  can  get  the  Constitution 
amended.  My  right  honorable  friend 
must  see  that  if  the  Constitution  is  to  be 
amended,  it  is  not  a  question  of  generosity; 
it  will  be  a  question  of  law,  and,  as  the 
right  honorable  member  has  absolutely 
foretold  the  circumstances  under  which 
the  Constitution  will  have  to  be  amended 
in  this  respect,  I  ask  him  to  be  consistent 
and  to  put  this  into  the  Constitution  now. 
It  cannot  do  any  harm. 

Mr.  Barton. — Which  state  do  you 
expect  to  stop  payment1? 

Mr.  DOBSON. — I  do  not  expect  any  state 
to  stop  payment.  I  do  think  it  is  a  mis- 
take when  we  use  these  words  to  illustrate 
our  argument  that  we  should  be  credited 
with  imagining  that  any  state  might  do 
that.  But  no  one  can  foresee  where  public 
opinion  is  going  to  drag  us  or  what  is 
going  to  happen  in  this  changeable  world. 
It  is  better  that  we  should  have  a  provi- 
sion of  this  kind  in  the  Constitution  than 
that  in  the  event  of  trouble  occurring  we 
should  have  to  wait  until  we  could  get  the 
people  to  consent  to  an  amendment  of  the 
Constitution.  I  submit  that  the  last 
speaker  has  used  the  best  argument  that 
we  have  heard  yet  why  this  provision 
should  be  in  the  Constitution. 

Dr.  COCKBURN  (South  Australia).— 
I  did  not  mean  to  say  a  word  on  this  sub- 
ject, but  surely  we  are  not  going  to  form  a 
federation  of  states  that  are  trembling  on 
the  verge  of  bankruptcy.  The  thing  is  too 
preposterous,  and  this  clause  is  too  pre- 
posterous. I  do  not  believe  that  such  a 
clause  could  ever  find  acceptance  at  the 
hands  of  a  number  of  men  such  as  are 
assembled  here.  There  is  no  fear  of  the 
clause  being  accepted.    If  it  were  it  would 


certainly  sap  the  independence  of  the 
states  by  placing  the  Federal  Parliament 
as  a  sort  of  Lord  Bountiful  over  the  states, 
to  whom  ad  misericordiam  appeals  could 
be  made. 

Mr.  Dobson. — Does  it  sap  your  inde- 
pendence to  have  a  banker  and  an  over- 
draft. 

Dr.  COCKBURN.— The  whole  proposal 
is  foreign  to  the  spirit  of  the  Constitution. 
The  Constitution  lays  it  down  that  the 
Commonwealth  is  to  deal  equally  with  all 
the  states  whether  it  is  in  the  matter  of 
taxation,  of  bounties,  or  of  trade,  and  we 
may  as  well  strike  out  the  provision  that 
all  taxation  shall  be  uniform  throughout 
the  Commonwealth  if  we  are  to  contem- 
plate that  after  the  taxation  has  been 
raised  the  proceeds  may  be  handed  over 
to  any  one  colony.  The  thing  will  not 
bear  a  moment's  investigation,  and  I  hope 
the  honorable  member  will  not  press  his 
proposal  to  a  division.  It  is  a  pity  that 
the  amendment  has  been  brought  forward. 
There  is  no  possibility,  nor  does  any  one 
contemplate  the  possibility,  of  any  of  the 
states  being  in  a  worse  financial  position 
than  they  are  in  at  the  present  time.  On 
the  contrary,  I  believe  that  their  financial 
position,  good  as  it  is  now,  will  be  inBnitely 
improved. 

Mr.  DOUGLAS  (Tasmania).— One  would 
imagine,  from  the  way  in  which  this  pro- 
posal has  been  handled,  that  Tasmania 
has  some  apprehension  in  regard  to  its 
financial  position.  It  is  not  with  that 
view  that  the  clause  has  been  submitted, 
but  simply  in  order  that  there  should  be 
a  provision  in  the  Bill  which  would  enable 
the  Commonwealth  Parliament,  in  case  of 
such  an  accident  happening,  to  give  assist- 
ance to  any  state  that  was  in  a  position 
of  financial  difficulty.  Are  we  not  now 
proposing  to  aid  Western  Australia  1  The 
Right  Hon.  the  Premier  of  New  South 
Wales  said  just  now  that  he  would  not  go 
into  a  partnership  with  an  insolvent  part- 
ner, but  he  forgot  that,  in  the  preamble 
to  the  Bill,  it  is  set  out  that  the  colonies 
are  indissolubly  united.    If  a  state  reauired 
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aid  the  Commonwealth  Parliament  would 
have  to  give  it  in  some  way  or 
another,  or  that  state  would  have  to 
iio  out  of  the  Federation.  It  could  not 
go  out  of  the  Federation,  because 
the  Bill  says  that  they  are  to  be  united 
for  ever.  If  there  was  power,  there  is  no 
doubt  that  a  colony  in  such  a  position 
would  be  kicked  out  of  the  Federa- 
tion and  left  to  fight  its  own  battles.  The 
clause  has  been  referred  to  as  if  it  was  in- 
tended for  the  benefit  only  of  Tasmania. 
What  has  Tasmania  to  do  with  it  ?  There 
is  no  colony,  not  even  Western  Australia, 
that  is  in  as  good  a  position  at  the  pre- 
sent time  as  Tasmania.  We  have  a 
boundary.  You  have  no  boundary.  We 
have  plenty  there  to  support  man. 
Look  at  our  crops.  We  do  not  get  your  6 
and  7  bushels  to  the  acre.  My  honorable 
friend  on  my  right  gets  50  bushels  of  oats 
to  the  acre,  and  30  bushels  of  wheat.  You 
cannot  get  that  in  Australia.  For  men, 
horses,  and  everything  else,  Tasmania  is  the 
best  colony  of  the  lot.  It  is  all  very  well  for 
the  right  honorable  member  (Mr.  Reid)  to 
say  that  he  could  scarcely  see  Tasmania, 
and  it  is  very  pleasant  for  us  to  hear  these 
little  jokes.  But  this  is  a  matter  of  busi- 
ness that  we  are  dealing  with  now.  So 
far  as  Tasmania  is  concerned,  you  can  put 
in  a  clause  providing  that  Tasmania  shall 
not  have  the  benefit  of  this  provision. 

Mr.  Barton. — This  is  merely  a  matter 
of  benevolence  to  the  other  colonies. 

Mr.  DOUGLAS.— Of  course,  New  South 
Wales  has  her  land  revenue;  but  her 
representatives  need  not  boast.  Tasmania 
will  be  all  right  in  the  end.  The  honor- 
able member  (Mr.  Holder)  has  made  some 
excellent  speeches  during  the  sittings  of 
the  Convention,  but  his  last  speech  was 
the  worst  I  ever  heard.  He  said — "  I  do 
not  know  what  the  opinion  of  the  lawyers 
may  be  on  this  subject,  but  I  cannot  find 
any  particular  reason  for  this  provision. 
I  think  there  are  so  many  things  which 
will  lead  to  extravagance."  How  can  the 
insertion  of  this  provision  lead  to 
extravagance?  Will  a  state  run  into 
[Mr.  Douglas. 


debt  simply  to  be  relieved  of  its  indebted- 
ness ? 

Mr.  Howe. — New  South  Wales  might. 

Mr.  DOUGLAS.— The  only  chance  is 
that  South  Australia  might  do  so.  Hon- 
orable members  are  one  moment  exceed- 
ingly anxious  that  there  should  be  federa- 
,  tion,  but  the  next  moment  they  are  all  at 
division.  We  are  of  opinion  that  this  pro- 
vision should  be  inserted  in  the  Bill,  be- 
cause we  consider  it  a  necessary  one ;  but 
as  we  are  all  of  the  same  opinion  as  the 
honorable  member  (Mr.  Henry),  honorable 
members  unite  in  saying  that  we  should 
not  have  it  because  it  applies  to  Tasmania. 

Mr.  HENRY  (Tasmania).— I  do  not 
wish  to  detain  honorable  members,  but  I 
am  glad  that  we  have  had  this  debate, 
because  it  has  brought  out  the  opinion  of 
the  honorable  and  learned  members  (Mr. 
O'Connor  and  Mr.  Isaacs)  to  the  effect  that 
there  will  be  no  inherent  power  in  the 
federal  authority  to  aid  a  state  which 
is  in  financial  difficulties.  The  colonies 
therefore  can  know  exactly  what  they  are 
to  expect,  and  their  representatives  will 
have  to  advise  their  fellow  colonists  that 
in  joining  the  Federation  they  take  this 
financial  risk. 

Sir  William  Zeal. — We  all  take  this 
risk.  Tasmania  risks  no  more  than  any 
other  colony. 

Mr.  HENRY.— Yes;  we  all  take  the 
risk  if  we  enter  the  Federation,  and 
we  shall  enter  it  with  our  eyes  open.  It 
has  been  so  frequently  said  that,  in  the 
event  of  a  state  becoming  involved  in 
financial  difficulties,  the  federal  authority 
would  help  it,  that  it  is  well  we  should 
know  that  the  Federal  Parliament  will  not 
have  power  to  do  so.  If  we  have  a 
division  upon  this  question,  I  anticipate 
that  the  opinion  of  the  Convention  will  be 
that  no  provision  shall  be  introduced  to 
give  the  Federal  Parliament  this  power. 

Mr.  Isaacs. — We  are  of  opinion  that 
there  ought  to  be  a  guarantee. 

Mr.  HENRY.— I  have  read  Sir  George 
Turner's  amendment,  and  I  shall  be  very 
pleased  to  support   that  since  we  cannot 
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have  the  security  that  I  desire  for  all  the 
colonies.  I  do  not  know  that  in  my 
remarks  I  singled  out  Tasmania.  There 
is  nothing  further  from  my  thoughts  than 
that  Tasmania  should  sue  as  a  pauper  to 
the  Federal  Parliament.  My  intention  is 
that  she  should  simply  come  to  the 
Federal  Parliament  and  ask  for  her 
rights.  In  handing  over  the  whole  of 
our  Customs  revenue  to  the  Federal 
Parliament  we  deprive  the  states  of 
the  power  to  adjust  their  finances,  while 
they  still  have  all  their  liabilities  to 
meet.  That  is  a  very  grave  position.  I 
hope  that  before  the  Bill  is  finally  dealt 
with,  some  clause  or  provision  will  be  in- 
troduced which  will  give  security  to  the 
colonies  for  the  first  five  years'  period, 
after  which  time  I  have  no  doubt  each 
colony  will  be  able  to  take  care  of  itself. 
The  difficulties  will  occur  in  the  initial 
period,  when  there  will  be  so  much  dis- 
turbance of  trade  and  so  much  difficulty 
on  the  part  of  Colonial  Treasurers  in  cal- 
culating exactly  what  the  returns  will 
be.  As  the  states  Treasurers  will  be 
dependent  entirely  on  the  accuracy 
and  judgment  of  the  Federal  Treasurer 
for  the  first  year  or  two,  some  provision 
should  be  made  so  that  there  will  be  an 
obligation  on  the  part  of  the  Federal  Par- 
liament to  find  the  necessary  money  to 
provide  for  the  safety  of  the  states. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  have  listened  with  a  great  deal 
of  attention  to  the  speeches  made  on  this 
subject,  but  I  have  not  been  convinced 
that  we  are  acting  wisely  in  making  no 
provision  whatever  for  the  difficulties 
which  may  arise.  Of  course,  everything 
is  plain  sailing  now.  There  is  no 
anticipation  of  any  disaster  that  could 
actually  occur  in  the  future,  but  to  say 
that  we  shall  frame  a  Constitution  here 
which  gives  no  power  whatever  to  the 
Commonwealth  to  meet  the  difficulties 
that  may  arise  does  not  show  a  great 
deal  of  wisdom.  We  have  heard  a  great 
deal  during  the  sittings  of  this  Convention 
about  trusting  the  Federal  Parliament  to 
[71] 


do  a  great  many  things,  but  it  seems  that 
we  are  unwilling  to  trust  that  Parliament 
in  a  matter  of  very  great  importance. 

Mr.  Solomon. — Or  to  give  them  the 
power. 

Sir  JOHN  FORREST.— I  am  sure  it 
was  news  to  most  of  us  to-day  to  hear 
that  there  is  no  inherent  power  in 
this  Constitution  to  meet  a  difficulty 
of  this  kind.  We  have  been  told  over  and 
over  again  by  some  honorable  members, 
who  I  thought  spoke  with  some  authority, 
that  the  Federal  Parliament  will  be  su- 
preme, and  will  be  able  to  meet  anyof  those 
difficulties  ;  but  to-day  we  have  been  told 
that  there  is  no  power  whatever  in  this 
Constitution  to  meet  any  difficulties  with 
regard  to  fiuancial  troubles  in  any  of  the 
states. 

Mr.  Dobson. — Mr.  Wise  told  us  again 
and  again  that  there  was  power. 

Sir  JOHN  FORREST.— We  must  re- 
member that  all  the  states  are  giving  up 
the  great  power  they  have  at  present  of 
obtaining  revenue  through  Customs  and 
Excise.  We  are  handing  over  that  power 
absolutely  to  the  Federal  Parliament,  and 
after  five  years  we  say  to  the  Federal 
Parliament — "  We  will  trust  you  to  do 
what  is  right  and  fair.''  But  it  seems 
that  those  who  ask  us  to  give  up  all  this 
will  not  even  admit  into  this  Constitution  a 
power,  however  small,  by  which  the  Federal 
Parliament  will  be  able  to  assist  the  states. 
There  are  a  great  many  ways  in  which  it 
may  be  necessary  for  the  Federal  Parlia- 
ment to  assist  the  states.  There  may  be 
great  public  works  which  are  altogether 
beyond  the  means  of  a  state  itself,  but 
which  are  very  necessary  in  the  interests 
of  Australasia.  But  no  power  whatever 
is  given  here  for  the  Commonwealth  to 
deal  with  such  a  matter.  There  may  be 
a  necessity — or  at  all  events  it  may  be 
very  advisable — for  the  Commonwealth 
to  borrow  money,  which  it  might  do  at 
a  cheaper  rate  than  the  states  could  bor- 
row at,  and  which  money  it  might  lend  to 
the   states    under  certain   conditions.      I 
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hope  the  Bill  will  be  so  altered  as  to  give 
power   to    the    Commonwealth    to  do  so, 
allowing  it  to  make  whatever  terms  and 
conditions  it  likes.     There  are  many  hon- 
orable members  who  look  forward  to  the 
time  when  there  shall  be  one  unified  public 
debt  in  Australia,  and  the  states  will  then 
probably   give   up    borrowing    in  London 
altogether    on    their    own   account,    and 
borrow  from  the   Commonwealth  instead. 
Is  not  that  to  be  permissible  under  this 
Constitution  ?     If  you  make   it   as  tight 
as   it    is    now,    however,    there    will    be 
no  power,  as  far  as  I  can  see,  to  do  any- 
thing of  the   kind.     We  have  all   heard 
a  good  deal  about  "  Trust  the  Federal  Par- 
liament."    Well,  I  am  willing  to  trust  the 
Federal  Parliament.     But  I  do  not  think 
we    shall    be    acting    wisely  in  excluding 
from   the   power   of   the   Parliament  the 
ability  to  assist  a  state  in  any  great  public 
work,  or  in  borrowing  money  cheaply,  or 
in  any  other  way. 

Mr.  McMillan. — The  Federal  Parlia- 
ment will  find  a  way  if  necessary. 

Sir  JOHN  FORREST.— Yes,  but  I 
suppose  there  will  have  to  be  several 
referendums,  which,  perhaps,  is  what  the 
honorable  member  wants — or,  at  all  events, 
some  other  honorable  members  want  that. 
It  is  not  the  first  five  years  that  I  am 
tli inking  about  so  much  in  regard  to  this 
matter.  It  will  be  plain  sailing  at  the 
beginning.  But  I  am  thinking  of  the 
more  distant  future — of  a  time  further 
ahead  than  we  can  see  now.  I  do  hope 
that  the  proposal  of  the  honorable  mem- 
ber (Mr.  Henry),  even  if  it  be  not  adopted 
in  the  words  he  has  suggested,  will  be 
accepted  in  spirit,  and  that  some  words 
which  may  be  suggested  by  the  Drafting 
Committee  having  the  same  effect  will  be 
inserted  in  this  Constitution. 

The  proposed  clause  was  negatived. 
Mr.  BARTON  (New  South  Wales).— 
I  now  beg  to  propose  the  insertion  of  the 
following  clause  to  follow  clause  93  : — 

93b.  In  respect  of  each  of  the  first  five  years 
after  uniform    duties    of  customs    have    been 
imposed,    the   Commonwealth  shall    keep    an 
[Sir  John  Forrest. 


account  showing  in   the  cass  of   the  state  of 
Western  Australia — 

I.  The  amount  of  revenue  which,  under  the 

law  of  that  state  immediately  be- 
fore the  imposition  of  uniform  duties, 
would  have  been  collected  from 
duties  of  customs  and  excise  upon 
the  goods  actually  imported  into  and 
produced  and  manufactured  in  that 
state  during  that  year. 

II.  The  amount  of  the  duties  of  customs 

and  excise  collected  and  taken  to 
have  been  collected  in  that  state 
during  that  year. 

The  latter  amount  shall  be  deducted  from  the 
former  amount,  and  the  balance  (if  any)  shall 
be  taken  to  be  the  net  loss  of  that  state  for  that 
year  by  reason  of  the  imposition  of  uniform 
duties  of  customs  and  excise,  and  by  reason  of 
the  operation  of  free  trade  and  intercourse 
throughout  the  Commonwealth,  and  the  pro- 
portion which  such  net  loss  bears  to  the  amount 
so  collected  and  taken  to  have  been  collected 
shall  be  taken  to  be  the  proportionate  net  loss 
of  that  state. 

The  proportionate  net  loss  (if  any)  of  each 
of  the  other  states  shall  be  calculated  in 
like  manner,  and  if  the  proportionate  net  loss 
of  the  state  of  Western  Australia  is  greater  than 
the  average  proportionate  net  losses  of  all  the 
states  the  Commonwealth  shall  pay  to  the 
state  of  Western  Australia  a  sum  which  will 
equalize  the  proportionate  net  loss  of  that  state 
with  such  average. 

The  amount  so  paid  shall  be  taken  to  be  an 
expenditure  of  the  Commonwealth  in  the 
exercise  of  the  original  powers  given  to  it  by 
this  Constitution. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  think  I  made  it  tolerably  clear 
the  other  day  that  I  am  not  in  favour  of 
this  clause,  in  the  form  in  which  it  is  sug- 
gested by  the  Finance  Committee,  for  the 
reason  that  it  makes  a  special  case  in 
favour  of  Western  Australia.  My  desire 
all  along  has  been  that  some  general 
clause  should  have  been  framed  which 
would  have  been  applicable,  not  only  to 
Western  Australia,  but  to  every  other 
colony  in  this  Federation.  That  view, 
however,  did  not  find  favour  with  the 
majority  of  the  Finance  Committee,  and, 
therefore,  this  clause,  making  a  special 
provision  for  Western  Australia,  found  a 
place  in  the  committee's  report.     Before 
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I  sit  down,  I  propose  to  move  an  amend- 
ment to  theclause,  with  the  objectof  making 
its  provisions  general  rather  than  making 
them  special  in  regard  to  one  colony,  so 
that  the  provisions  which  apply  to  Wes- 
tern Australia  shall  apply  to  every  other 
colony  in  the  Federation.  I  think  I 
pointed  out  the  other  day,  but  I  may  as 
well  repeat  it  here  to-night,  that  Western 
Australia  stands  in  a  peculiar  position  in 
regard  to  federation — in  a  position  alto- 
gether different  from  that  of  every  other 
colony  in  the  group.  One  reason  for  this 
is  that  we  are  not  able  to  point  out,  in 
fact  no  one  here  has  attempted  for  a 
moment  to  point  out — I  hope  some 
one  will  do  so  if  he  can — that 
Western  Australia  can  in  any  way 
gain  by  federation,  at  the  present  time. 
All  the  colonies  represented  here  have 
a  great  incentive  to  federation,  which  is 
absent  in  the  case  of  Western  Australia. 
They  are  all  looking  forward,  every  one 
of  them,  to  the  free  markets  of  other 
colonies.  Western  Australia  is  not  looking 
forward  in  any  way  at  the  present  time,  I 
regret  to  say,  to  the  free  markets  of  these 
colonies.  1  ventured  to  say  the  other  day 
that  I  believed  that  the  incentive  to  federa- 
tion on  the  part  of  the  other  colonies  repre- 
sented here,  on  account  of  the  free  mar- 
kets which  would  result  therefrom,  was 
stronger  and  greater  than  their  desire 
for  nationhood.  I  repeat  the  state- 
ment to-night,  that  the  great  thing 
every  one  of  these  colonies  is  looking 
forward  to  is  an  open  market  for  its 
manufactures  and  its  products.  That 
being  so,  you  have  a  strong  lever  in  the 
direction  of  federation,  which  is  altogether 
absent  in  the  case  of  Western  Australia. 
I  hope  that  will  not  always  continue.  We 
are  making  efforts  in  order  to  be  larger 
producers,  and  I  believe  as  time  goes  on 
this  difficulty  will  not  exist,  at  any  rate, 
not  to  the  same  extent.  I  also  pointed 
out  that,  besides  having  that  incentive 
absent  from  the  people  of  Western  Aus- 
tralia, there  is  another  great  difficulty 
in  the  road.     The  protection  which  our 


farmers  have  under  the  revenue  Tariff, 
which  gives  them  an  advantage  over 
the  products  from  other  colonies,  is  to 
be  removed  by  intercolonial  free-trade. 
It  is  a  very  difficult  task,  indeed, 
which  the  representatives  of  Western  Aus- 
tralia have  in  trying  to  induce  the  people 
of  that  colony  to  accept  federation  at  the 
present  time.  If  we  are  to  tell  them — 
"Besides  all  that,  you  are  going  to  lose  all 
this  money  through  intercolonial  free-trade, 
and  that  money  will  be  lost  in  a  way 
which  will  take  away  from  you  the  pro- 
tection which  you  now  have,"  I  think  that 
our  difficulties  will  be  still  greater  than 
they  are.  It  has  been  said  by  some  hon- 
orable members — I  hope  it  will  not  be 
said  again,  but  if  it  is  said,  I  do  not  care 
— that  the  representatives  of  Western 
Australia  are  here  to  try  and  get  some- 
thing out  of  the  other  colonies. 

Mr.  Howe. — Who  said  that? 

Sir  JOHN  FORREST.— It  was  said  in 
this  chamber  by  some  one  to-day. 

Mr.  Douglas. — But  are  you  not  trying 
to  get  all  you  can  1 

Sir  JOHN  FORREST. -All  I  can  say  is 
that  we  do  not  want  anything  from  any  one; 
we  are  quite  content  as  we  are.  We  are  a 
flourishing  community,  just  beginning  to 
enjoy  the  blessings  of  independence.  We 
are  not  here  to  ask  for  a  favour  from  any 
one.  We  do  not  want  anything  which 
is  not  reasonable  and  fair,  and  I  hope  no 
one  will  attribute  to  us  any  such  motives 
as  that.  It  has  been  generally  admitted 
that  the  case  of  Western  Australia  is 
exceptional.  This  proposal  has  come 
from  the  Finance  Committee,  based  on  a 
proposal  I  made,  which  was  to  be  general 
in  its  application,  so  that  every  colony  that 
happened  to  be  in  the  same  position  as 
Western  Australia  would  benefit  to  the 
same  extent.  Our  object  in  being  here  is 
to  try  and  frame  a  Constitution  which  all 
can  accept.  We  are  not  here  to  get  any 
advantage  ;  we  do  not  want  any  advantage 
over  any  one  else.  If  honorable  members 
think  that  anything  in  these  proposals 
is   unfair  to  them,    or  is  unduly  to   our 
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advantage,  I  hope  that  they  will  not  vote 
for  them.  Our  only  object  is  to  try  and 
make  this  Bill  in  some  way  acceptable 
to  the  people  of  Western  Australia. 
I  think  I  have  shown  clearly  that 
we  are  in  a  different  position  from 
any  other  colony.  Of  course,  it  may  be 
said  by  honorable  members — "  You  are  in 
a  different  position,  and  therefore  you  can 
stand  out.  We  are  not  going  to  give  you 
any  concession.  We  are  not  going  to  try 
and  make  a  different  arrangement  for  your 
people.  If  you  do  not  like  to  come  in  on 
the  same  terms  as  the  others,  you  can 
stand  out."  That  is  quite  legitimate,  and 
honorable  members  can  express  them- 
selves to  that  effect  if  they  like.  The 
proposal  I  have  to  make  in  place  of 
that  of  the  Finance  Committee  is 
nearly  in  the  same  terms,  except  that 
it  is  general  in  its  application.  It 
takes  into  consideration  both  gains  and 
losses.  The  wording  is  almost  identical  ex- 
cept that  we  take  into  our  calculation  the 
colonies  which  will  gain,  as  well  as  those 
which  will  lose.  Under  the  arrangement 
which  honorable  members  have  been  good 
enough  to  say  is  altogether  to  the  advan- 
tage of  Western  Australia,  we  will  lose  an 
immense  amount.  I  expect  we  will  lose 
something  like  £150,000  a  year,  even  by 
the  arrangement  as  it  is  on  the  paper;  that 
is,  so  far  as  I  can  judge  from  existing 
conditions.  That  is  a  loss  I  do  not 
know  how  I  shall  be  able  to  dissipate. 
Probably  there  may  be  a  proposal  by 
some  honorable  member  which  will  meet 
my  views  even  to  a  greater  extent  than 
the  proposal  I  now  make.  Honorable 
members  will  recognise  that  as  this  ar- 
rangement is  only  to  last  for  five  years, 
and  that  then  we  are  to  trust  to  the 
Federal  Government  which  we  hear  so 
much  about,  no  one  can  say  we  are 
desirous  of  getting  an  undue  advantage. 
At  any  rate,  if  any  one  dare  say  I 
want  an  advantage  I  repudiate  the 
statement.  I  do  not  want  an  advantage 
from  any  one.  All  I  wrant  is  what  is  right 
and  just.  I  want  to  get  the  Bill  into  such 
[Sir  John  Forrest. 


a  shape  that  I  can  say  something  in  its 
favour.  I  have  explained  how  difficult 
that  is  for  me  at  the  present  time.  Our 
protection  to  native  industries  will  be 
gone.  You  will  have  our  markets,  which 
are  worth  something.  I  am  sure  that  to 
Victoria,  South  Australia,  and  New  South 
Wales  our  markets  are  worth  a  great  deal. 

Mr.  Lyne. — Not  much  to  New  South 
Wales  at  present. 

Sir  JOHN  FORREST.— You  will  have 
our  markets  free,  whereas  now  you  are 
confronted  with  the  duties.  Besides  that, 
you  will  be  able  to  compete  to  a  larger 
extent — and  this  is  an  argument  against 
our  own  people — with  our  home  produc- 
tions, which,  under  ordinary  circumstances, 
our  own  people  have  a  right  to. 

Sir  Edward  Braddon. — What  about 
your  market  for  our  fruit  ? 

Sir  JOHN  FORREST.— The  market  for 
your  fruit  1  It*  you  will  get  rid  of  the 
codlin  moth,  there  is  no  reason  why  your 
fruit  should  not  be  sent  to  Western  Aus- 
tralia now.  Western  Australia  can  produce 
most  of  the  fruits  quite  as  well  as  Tas- 
mania. Our  country  is  fitted  for  all  kinds 
of  extra-tropical  fruits.  We  can  grow 
nearly  all  the  fruits  that  can  be  grown  in 
Tasmania,  only  they  grow  better  in  Wes- 
tern Australia.  In  a  few  years  Western 
Australia  will  be  self-contained,  unless  the 
population  increases  to  a  very  large  extent. 
If  that  is  the  case,  and  I  hope  it  will  be, 
the  good  market  we  have  been  able  to  give 
for  some  years,  and  are  giving  at  the  pre- 
sent time,  to  the  producers  of  the  other 
colonies  will  continue.  I  beg  to  move 
the  following  as  an  amendment  on  the 
proposed  new  clause  : — 

For  each  of  the  first  five  years  after  uniform 
duties  of  customs  have  been  imposed  the  Com- 
monwealth shall  keep  an  account  showing — 
I.  The  amount  which,   under  the  law  of 
each  state  in  force  immediately  be- 
fore the  imposition  of  uniform  duties, 
would    have     been    collected    from 
duties  of  customs  and  of  excise  upon 
the   goods    actually   imported    into 
and  the  goods   produced   or  manu- 
factured in  that  state. 
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II.   The    amount   collected    and    taken    to 
have  been    collected   in   that   state 
from  duties  of  customs  and  of  excise. 
The   difference   shall   be  taken  between  the 
former  and  the  latter  amounts,  and  when  the 
former  amount  is  the  greater  the  balance  shall 
be  taken  to  be  the  net  loss  of  the  state  for  that 
year  by  reason  of   the  imposition   of   uniform 
duties  of  customs  and  of  excise,  and  by  reason 
of  the  operation  of  free  trade  and  intercourse 
throughout  the  Commonwealth,  and  the  propor- 
tion which  such  net  loss  bears  to  the  amount  so 
collected  and  taken  to  have  been  collected  shall 
be  taken  to  be  the  proportionate  net  loss  of  that 
state. 

The  proportionate  net  loss  and  the  propor- 
tionate net  gain  (as  the  case  may  be)  of  each  of 
the  states  shall  be  calculated  in  like  manner, 
and  if  the  proportionate  net  loss  of  any  state 
is  greater  than  the  average  of  the  proportionate 
net  losses  of  all  the  states  combined  (after 
allowing  for  the  proportionate  net  gain  in  any 
one  or  more  of  the  states)  the  Commonwealth 
shall  pay  to  that  state  a  sum  which  will  equalize 
the  proportionate  net  loss  of  that  state  with 
such  average. 

The  amount  so  paid  shall  be  taken  to  be  an 
expenditure  of  the  Commonwealth  in  the 
exercise  of  the  original  powers  given  to  it  by 
this  Constitution. 

I  think  there  are  copies  of  the  amend- 
ment provided,  and  it  is  very  probable, 
perhaps,  that  some  amendment  may  be 
suggested  by  honorable  members. 

Mr.  Reid. — I  might  suggest  to  the 
right  honorable  gentleman  that  he  had 
better  not  give  this  up  until  he  sees 
himself  in  a  better  position.  He  may 
find  that  in  giving  this  up  he  gives  every- 
thing up. 

Sir    JOHN    FORREST.— Gives    what 

J 

Mr.  Reid. — The  proposition  of  the 
Finance  Committee.  I  advise  my  honor- 
able friend  not  to  give  this  up,  until  he 
has  got  something  better. 

Sir  JOHN  FORREST.— I  am  not  here 
to  try  and  obtain  any  advantage  by  any 
means  whatever,  except  those  that  are 
right;  and,  if  there  is  a  division  — if  this 
clause  stands  as  it  is  in  the  Finance  Com- 
mittee's report  —  I  shall  not  vote,  and  I 
hope  every  honorable  member  who  repre- 
sents Western  Australia  will  also  abstain 
from  voting.    The  only  difference  between 
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this  clause  and  the  one  suggested  by  the 
Finance  Committee  is  that  it  is  general  in 
its  application,  and  applies  to  every  colony 
instead  of  only  to  Western  Australia.  It 
also  provides  that  the  balance  shall  be 
arrived  at  after  taking  into  consideration 
the  gains  and  the  losses.  I  have  had  it 
worked  out,  and  it  seems  to  me,  taking  it 
altogether,  to  be  a  more  fair  basis  to  go 
upon.  It  will  press  less  heavily,  I  think, 
on  most  of  the  states  than  the  proposal 
made  by  the  Finance  Committee. 

Mr.  LYNE  (New  South  Wales).— I  will 
not  detain  the  committee  many  minutes. 
I  cannot  quite  follow  the  effect  of  this 
clause,  but  it  appears  to  me  that  New7 
South  Wales,  with  its  present  Customs 
Tariff,  will  have  to  bear  all  the  loss. 

Sir  John  Forrest. — Oh,  no.  Western 
Australia  will  lose  £1G0,000. 

Mr.  LYNE. — In  a  calculation  I  saw  the 
other  day,  it  was  shown  that  New  South 
Wales  would  have  to  pay  the  largest 
proportion  of  the  amount  to  be  pro- 
vided for  Western  Australia,  and  that 
Victoria  would  come  next.  The  prin- 
ciple of  this  clause  is  the  same,  but 
it  extends  very  much  further.  New 
South  Wales,  with  its  present  Tariff, 
would  have  to  pay  a  much  larger  propor- 
tion of  the  amount  payable  to  any  state 
that  lost,  owing  to  the  establishment  of 
the  uniform  Tariff,  than  any  other  colony. 

An  Honorable  Member. — The  Federal 
Treasurer  will  pay  it. 

Mr.  LYNE.— Yes,  but  the  larger  pro- 
portion of  it  will  be  paid  by  New  South 
Wales  to  the  Federal  Treasurer.  I  said 
that  I  would  not  detain  the  committee 
many  minutes,  because  I  am  very  anxious 
to  hear  this  matter  debated  so  that  I  may 
thoroughly  understand  it.  I  admit  that 
I  do  not  follow  it  clearly  at  present.  My 
impression  is  that  if  it  is  carried  New 
South  Wales  will  have  to  contribute  a 
much  larger  proportion  than  any  of  the 
other  states  of  any  loss  incurred  by  the 
smaller  states. 

Mr.  REID  (New  South  Wales).— I  must 
confess  that  I  disclaim  any  responsibility 
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for  the  appearance  in  the  Finance  Com- 
mittee's report  of  this  particular  arrange- 
ment in  connexion  with  Western  Aus- 
tralia. At  the  same  time,  it  is  a  sugges- 
tion which  carried  with  it  a  very  large 
amount  of  support,  and  which  was  no 
doubt  prompted  by  an  admitted  difficulty 
in  the  case  of  Western  Australia.  But 
much  as  I  appreciate  the  difficulty  of 
Western  Australia,  I  feel  that  it  will  be 
an  even  greater  difficulty  to  reconcile  the 
people  of  the  other  colonies  to  the  arrange- 
ment which  is  proposed.  This  view 
has  different  aspects,  according  to  the 
different  opinions  which  we  hold  on 
questions  connected  with  the  incidence 
of  a  Tariff'.  If  we  consider  that  the 
result  of  taking  off  duties  is  to  relieve 
some  unknown  personages  beyond  the 
boundaries  of  a  country,  and  not  to  relieve 
the  people  in  that  country,  that  is  one 
view  of  the  matter.  If,  on  the  other  hand, 
another  view  is  the  correct  one,  that  when 
you  take  duties  off  imports  you  relieve 
from  a  burden  the  people  who  consume 
the  articles,  the  matter  is  capable  of  being 
regarded  from  a  different  stand-point.  I 
must  be  understood  as  speaking  from  the 
latter  stand-point.  My  arguments  will 
have  very  little  weight,  or  ought  to 
have  very  little  weight,  with  those  who 
take  the  opposite  view.  But  speaking  as 
I  believe,  I  look  upon  the  fact  that  the 
uniform  Tariff,  while  relieving  the  neces- 
saries of  life  in  Western  Australia  from 
heavy  taxes,  will  directly  benefit  the 
people  of  Western  Australia.  I  admit  it 
may  have  some  other  effects  besides 
that ;  but  it  will  be  difficult  for  us  in 
any  other  colony  to  convince  the  people 
that  the  effect  of  taking  duties  off  in  a 
community  is  so  disastrous  to  that  com- 
munity that  other  communities  ought  to 
make  good  the  loss.  It  will  be  a  hard 
argument  to  carry  in,  I  do  not  say  our 
colony,  but  any  colony.  At  the  same 
time,  I  admit  that  the  difficulty  is  a 
serious  one.  Our  friends  from  Western 
Australia  have  not  come  here  with  any 
chimerical  difficulty.  Ife  is  a  subject  of 
[Mr,  Beid. 


great  interest,  and  must  be  so  to  them, 
from  the  circumstance  that  over  one- 
third  of  their  Customs  revenue  must  go 
on  the  establishment  of  the  uniform 
Tariff.  But  I  look  upon  that  as  an 
unmixed  advantage  to  the  people  of 
Western  Australia,  although  still  an  em- 
barrassment to  the  Treasury. 

Sir  John  Forrest. — We  shall  have  to 
get  the  money  somewhere  else. 

Mr.  REID. — Exactly  ;  and  that  is  where 
the  genius  of  the  future  Commonwealth 
Treasurer  will  come  in.  He  will  manage 
to  adjust  his  Tariff  so  that  Western  Aus- 
tralia will  not  be  subject  to  any  greater 
proportional  loss  than  any  of  the  other 
colonies.  It  will  be  one  of  the  knotty 
problems  which  the  Commonwealth  Trea- 
surer will  have  to  solve  ;  but  it  is  not 
incapable  of  an  approximate  solution. 

Sir  John  Forrest. — Then  there  will  be 
no  harm  in  this  provision. 

Mr.  REID. — But  we  shall  have  certain 
preliminary  difficulties  to  face  in  our  own 
colonies  before  federation  is  accepted,  and 
after  the  magnificent  statements  which 
have  been  repeated  more  than  once 
about  the  revenue,  trade,  and  illimit- 
able prospects  of  Western  Australia,  it 
will  be  very  hard  to  turn  the  page  over, 
and  appeal  to  the  comparatively  indigent 
populations  of  the  other  colonies  to  con- 
sent to  a  special  arrangement  on  behalf  of 
a  colony  which  we  all  admit  has  a  broad 
and  grand  future.  So  far  as  I  am  per- 
sonally concerned,  I  cannot  take  up  that 
argument.  I  say  that  it  will  be  within 
the  power  of  the  Commonwealth  Trea- 
surer to  so  adjust  his  Tariff  that  in  the 
case  of  Western  Australia  there  will  be 
no  substantial  dislocation  of  the  re- 
venue, although  the  articles  taxed  may 
be  materially  changed.  I  do  not,  how- 
ever, wish  to  argue  against  the  proposal 
too  strongly,  because  I  feel  that  there 
is  a  difficulty,  and  I  quite  see  that  the 
Treasurer  of  Western  Australia  was  in 
duty  bound  to  bring  the  matter  very 
earnestly  before  the  Finance  Commit- 
tee.     He    satisfied    a    large    majority    of 
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the  members  of  the  committee  that  the 
clause  was  a  proper  one  to  insert,  and  I 
merely  wish  to  record  my  dissent  from  their 
opinion.  I  think,  however,  that  the  right 
honorable  gentleman  has  altered  his  pro- 
posal. I  have  in  my  hand  a  clause  which 
has  been  hurriedly  circulated  among  honor- 
able members — and  which  is  calculated  to 
give  one  a  cold,  it  comes  so  damp  from  the 
printers — which  appears  to  differ  in  its 
provisions  from  the  recommendation  of 
the  Finance  Committee. 

Mr.  Solomon. — It  is  entirely  different. 

Mr.  REID.— What  is  the  effect  of  it  ? 
Is  it  to  apply  to  all  the  colonies  the 
cure  which  it  was  suggested  to  apply  to 
Western  Australia? 

An  Honorable  Member. — Yes. 

Mr.  REID.— Well,  there  ought  to  be 
perfect  unanimity  in  regard  to  it.  At 
last  we  have  hit  upon  a  solution  of  this 
great  difficulty  which  will  give  absolute 
justice  all  round,  but  for  one  slight  cir- 
cumstance. The  unfortunate  colony  which 
I  represent  cannot  possibly  get  any  advan- 
tage from  it. 

Mr.  Isaacs. — She  can  pay. 

Mr.  REID.— The  present  Tariff  of  New 
South  Wales  yields  about  £1,500,000,  and 
any  conceivable  Tariff  such  as  my  honor- 
able friends  speak  of  would  probably 
throw  at  leafct  £1,000,000  more  into  the 
Treasury  chest  of  Sydney,  even  after 
deducting  our  share  of  the  expenses  of 
revenue.  If  you  take  the  £2,500,000 
from  the  £1,500,000  there  will  not  be 
much  left. 

Mr.  Barton. — You  get  a  minus  quan- 
tity. 

Mr.  REID.— Yes.  If  the  Common- 
wealth Tariff  comes  into  operation  in 
1901,  we  shall  have  to  calculate  the  facts 
of  trade  in  that  year  by  the  law  in  force 
in  New  South  Wales  in  1900,  under 
which — if  the  law  now  in  force  remains  un- 
changed— the  Customs  and  Excise  revenue 
of  the  colony  would  be  about  £1,500,000. 
You  must  then  take  the  amount  collected, 
and  taken  to  have  been  collected,  under 
the   Federal   Tariff  during    1901,    which 


will  be  about  £2,500,000;  deducting  the 
one  amount  from  the  other,  you  get 
£1,000,000  as  the  net  loss  of  New  South 
Wales.  All  the  other  colonies  will  come 
along  with  claims,  ranging  according  to 
these  ingenious  calculations  from  £100,000 
to  £200,000  each  ;  that  must  come 
out  of  our  £1,000,000.  And  why  1  Be- 
cause we  have  been  so  wicked  as  not  to 
have  taxed  their  products  in  the  past. 
Our  friends  in  the  other  colonies  are  to 
have  made  up  to  them  what  they  will  lose 
by  losing  the  opportunity  to  tax  us;  while 
we,  who  have  not  taxed  them,  are  to  stand 
the  racket.  That  is  a  federal  spirit  which 
will  not  be  appreciated  in  New  South 
Wales.  Owing  to  our  policy  of  throwing 
open  our  ports  to  the  products  of  the  other 
colonies,  I  suppose  the  amount  we  shall 
lose  upon  our  Tariff  receipts  after  federation 
will  be  infinitesimal — less  than  £50,000. 
Therefore,  in  order  to  set  ourselves 
right  under  this  proposal,  we  shall  have 
to  put  duties  amounting  to  200  or  300 
per  cent,  upon  colonial  products  during 
the  year  or  two  preceding  federation,  other- 
wise we  shall  be  tremendous  losers.  I 
know  that  the  honorable  member  (Mr. 
Lyne)  has  seized  the  idea,  and  he  will  carry 
it  into  effect  in  his  policy  if  he  ever  gets 
the  chance.  But  I  do  not  propose  to 
harry  my  fellow  Australians  so  severely  in 
order  to  get  even  with  them.  I  am  sure 
if  we  did  adopt  this  policy  my  honorable 
friends  opposite  would  hail  our  return  to 
enlightenmentand sound  political  economy. 
It  is  rather  amusing  to  me  to  see  how 
plaintively  those  who  have  received  the 
benefit  of  our  free- trade  yearn  for  us  to 
set  up  the  barriers  against  them  as  they 
have  done  against  us.  I  do  not  blame 
them  for  what  they  have  done  ;  they 
had  a  right  to  do  it,  and  they 
believed  that  what  they  were  doing  was 
to  the  advantage  of  their  communi- 
ties. But  it  cannot  be  a  matter  of  quarrel 
with  us  that  New  South  Wales  has  thrown 
open  her  ports  to  the  other  colonies  before 
the  establishment  of  federation.  If  we 
had  a  good  stiff  tax,  say  50  per  cent,  ad 
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valorem,  upon  everything  they  send  into 
our  markets,  I  have  no  doubt  we 
could  make  a  good  deal  out  of  the  pro- 
posed arrangement.  There  is  no  doubt  it 
would  offer  a  strong  inducement  to  the 
honorable  member  (Mr.  Lyne)  to  put  on 
additional  taxation.  It  would,  however, 
be  an  unfortunate  beginning  to  federa- 
tion if,  to  get  a  fair  adjustment  of  the 
accounts,  New  South  Wales  were  obliged 
to  harry  and  oppress  the  trade  of  the 
other  colonies.  I  mention  these  things  to 
show  honorable  members  that  it  will  be  a 
trifle  difficult  for  us  to  go  back  to  New 
South  Wales  and  unfold  the  nature  of 
this  proposal  to  the  people  there.  We 
have  a  land  revenue,  as  the  honorable 
member  (Mr.  Douglas)  has  pointed  out, 
but  we  have  plenty  to  do  with  it,  and 
I  am  afraid  that  we  are  not  in  a  position 
to  consent  to  the  present  arrangement. 
I  do  not  think  that  even  the  leader 
of  the  Convention,  with  his  acknowledged 
influence,  could  induce  the  people  of 
New  South  Wales  to  accept  this  solu- 
tion of  the  difficulty,  so  that  it  seems 
to  me,  if  anything  is  to  be  done  for 
Western  Australia,  it  will  have  to  be 
done  on  the  lines  of  the  Finance  Com- 
mittee's report.  That  is  the  only  chance  of 
doing  anything.  Widening  the  area  only 
makes  the  trouble  wider  and  the  difficulty 
greater.  I  do  not  think  the  case  of  Wes- 
tern Australia,  which  is  a  very  exceptional 
one,  should  be  staked  on  the  fortunes  of 
this  particular  amendment.  Although  I 
do  not  approve  of  the  special  treatment 
of  Western  Australia,  still  there  are  facts 
connected  with  that  case  which  will  enable 
me  to  represent  it  in  New  South  Wales 
with  a  certain  amount  of  force  which  will 
get  over  a  difficulty  of  that  sort — for 
difficulties  there  must  be.  But  when  I 
come  to  the  other  colonies  which  have 
been  taxing  our  people  and  taxing  our 
intercolonial  trade  so  heavily,  and  when  I 
have  to  say  to  them  that  after  they  have 
been  taxed  so  heavily  by  the  other  colo- 
nies they  will  have  to  make  up  a  contri- 
bution to  those  colonies  for  losing  the 
[Mr.  Reid. 


opportunity  of  continuing  that  taxation 
for  a  few  more  years,  it  is  a  proposition 
which  I  am  afraid  even  the  most  ardent 
federationist  would  wince  at.  I  am  afraid 
we  shall  have  to  keep  on  some  other  lines. 
I  admit  it  would  be  a  very  good  arrange- 
ment if  New  South  Wales  was  taxing  at 
the  present  time,  and  had  been  taxing  for 
a  long  time,  Australasian  products.  I 
believe  we  could  then  get  a  mutual  agree- 
ment, but  I  do  not  think  that  honorable 
members  can  be  very  angry  with  us  be- 
cause of  the  fact  that  we  have  pursued  a 
federal  policy  a  little  too  soon.  That  is 
the  difficulty.  I  should  be  very  glad  if 
we  could  get  out  of  it  in  a  way  less  objec- 
tionable than  will  be  afforded  by  the 
general  proposition  submitted  to  us. 

Sir  John  Forrest. — It  seems  to  me 
that  it  would  rather  mutilate  the  Bill. 

Mr.  REID. — It  seems  to  me  that  we 
are  to  be  mutilated. 

Sir  GEORGE  TURNER  (Victoria).— 
I  am  glad  to  see  that  my  right  honorable 
friend  is  prepared  to  take  his  mutilation 
in  such  a  cheerful  way,  and  that  he  can 
speak  so  lightly  of  what  to  most  of  the 
colonies  is  a  very  serious  subject.  New 
South  Wales,  of  course,  can  afford  to  treat 
any  loss  that  might  occur  in  that  colony 
very  lightly,  because  she  has  her  immense 
land  revenue  to  fall  back  upon. 

Mr.  Reid. — This  would  come  out  of 
the  Customs. 

Sir  GEORGE  TURNER.— Even  if  she 
made  a  loss,  the  Tariff  that  will  probably 
be  passed  will  give  New  South  Wales 
a  larger  amount  of  revenue  than  she  is 
getting  at  the  present  time.  I  may,  in 
passing,  say  that  I  can  hardly  see  how  a 
Treasurer  could  complain  about  having  a 
larger  amount  of  revenue,  or  how  he  could 
think  that  that  was  a  hardship.  But  even 
supposing  that  that  colony  did  make  a 
loss,  as  we  believe  the  other  colonies  will 
make  a  loss,  it  would  be  a  light  matter  for 
New  South  Wales,  because  she  could 
easily  make  up  the  amount  out  of  the 
immense  landed  estate  she  possesses  and 
the   revenue   she    could   derive   from    it. 
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That  is  not  the  case  in  any  of  the  other 
colonies,  and  therefore  the  position  is  a 
very  serious  one. 

Mr.  Reid. — There  is  no  doubt  about 
that. 

Sir  GEORGE  TURNER.— The  honor- 
able member  (Mr.  Lyne)  and  the  Right 
Hon.  Mr.  Reid  appear,  to  some  extent, 
to  think  that  under  this  proposal  New 
South  Wales  would  have  to  bear  all  the 
loss  ;  but  that  is  not  true. 

Mr.  Lyne. — I  did  not  say  all,  I  said  the 
largest  portion. 

Sir  GEORGE  TURNER.— Only  a  little 
more  than  Victoria.  The  population  of 
New  South  Wales  is  about  10  per  cent, 
more  than  the  population  of  Victoria,  and 
the  loss  has  to  be  calculated  per  capita. 
If  it  is  a  hardship  for  New  South  Wales 
to  have  to  pay  this  amount,  it  must  be 
remembered  that  she  will  gain  a  very 
large  amount  of  extra  revenue,  and  it 
will  be  a  much  greater  hardship  for  Vic- 
toria to  have  to  stand  her  loss,  and  to 
have  to  pay  a  portion  of  the  loss  sustained 
by  Western  Australia. 

Mr.  Reid. — Do  not  forget  that  the 
reason  why  we  have  no  loss  on  the  Tariff 
is  because  we  do  not  tax  you. 

Sir  GEORGE  TURNER.— I  think  that 
could  be  easily  remedied. 

Mr.  Reid. — But  we  do  not  follow  that 
line  of  policy. 

Sir  GEORGE  TURNER.— My  honor- 
able friend  seems  to  think  a  great  deal  of 
the  fact  that  he  does  not  tax  us,  but,  un- 
fortunately, we  are  only  put  in  the  same 
position  by  my  honorable  friend's  Tariff 
as  are  Germany,  France,  and  other  portions 
of  the  world.  We  have  to  compete  on 
equal  terms  with  them. 

Mr.  Reid. — Good  Heavens  !  What  do 
you  want1?  You  have  not  taken  posses- 
sion of  us  yet. 

Sir  GEORGE  TURNER.— We  shall 
have  to  do  that  by-and-by. 

Mr.  Reid. — I  think  you  will,  if  you  are 
to  swim  at  all. 

Sir  GEORGE  TURNER.— My  honor- 
able friend  insinuated  on  one  occasion  that 


he  would  buy  up  Tasmania ;  then  he  was 
going  to  purchase  South  Australia  ;  and,  I 
believe,  he  was  then  going  to  annex  Vic- 
toria. I  advise  him  that  he  had  better 
with  his  spare  cash  invest  in  British 
consols,  so  as  to  be  safe.  My  honorable 
friend  has  told  us  that  the  people  in 
Western  Australia  will  save  very  largely 
in  consequence  of  having  the  duties  taken 
off.  At  present  they  receive  £380,000 
or  £390,000  from  these  intercolonial 
duties.  Although  the  people  there 
may  save  some  small  portion  of  that  on 
account  of  the  duties  being  taken  off, 
I  think  the  probabilities  are  that  the 
people  will  have  to  pay  for  most  of  the 
goods  they  import  about  the  same  as 
they  do  now.  I  do  not  see  how  the  people 
will  save  any  large  amount.  No  doubt 
some  lines  may  be  and  will  be  reduced, 
but  I  fancy  the  people  of  Western  Aus- 
tralia will  find,  after  the  duties  are  taken 
off',  that  they  will  have  to  pay  nearly  the 
same  for  their  goods  as  they  do  now. 
Even  if  they  do  save  something,  it  will 
be  very  hard  for  the  Government  of 
the  colony  to  persuade  the  people  that  they 
have  made  such  great  savings,  that  they 
have  the  money  in  another  pocket,  and 
that  they  should  put  their  hands  into  that 
pocket,  and  takeout  some  of  that  money  in 
order  to  hand  it  over  to  the  Treasurer. 
They  will  then  want  to  know — "  What 
benefits  have  we  gained  by  federation  ? " 
The  vast  majority  will  be  inclined  to  say 
that  they  have  derived  no  benefit,  while 
they  have  incurred  very  serious  losses. 
Mr.  Reid  tells  us  that  if  we  have  a 
Federal  Treasurer  who  is  a  genius  he  may 
be  able  to  so  frame  this  uniform  Tariff 
that  none  of  the  colonies  will  suffer  any 
losses. 

Mr.  Retd. — Substantial  losses. 

Sir  GEORGE  TURNER.^If  we  manage 
to  discover  a  genius  who  could  do  that,  I, 
as  one  of  the  people  in  these  colonies,  will 
be  only  too  glad  to  see  him  permanently 
placed  in  the  Treasury  of  the  Federation. 
If  it  be  my  honorable  friend,  the  present 
Treasurer  of  New  South  Wales,  I  will  be 
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sorry  that  New  South  Wales  should  have 
lost  such  an  able  Treasurer,  but  I  will  be 
glad  that  the  people  of  Australasia  have 
gained  him  in  order  to  carry  out  such  a 
great  work;  but  I„doubt  whether  he  will 
be  able  to  do  so. 

Mr.  Reid. — I  have  a  better  man  in  my 
eye  ;  it  is  the  man  who  can  capitalize  the 
discrepancy. 

SirGEORGE  TURNER.— It  is  admitted 
on  all  hands  that  if  we  are  to  have  a  good 
Federation  we  must  be  careful  not  to  do  any- 
thing that  will  dislocate  the  local  finances. 
The  more  carefully  I  consider  the  matter, 
the  more  I  come  to  the  conclusion  that  un- 
less we  carry  some  provision  which  will  pro- 
tect the  state  Treasuries,  so  that  they  will 
not  lose  a  large  amount,  we  shall  dislocate 
the  finances  to  a  considerable  extent — I  do 
not  say  to  the  extent  of  insolvency 
or  bankruptcy,  nobody  ever  dreams 
of  that — but  to  the  extent  that  the 
Treasurer  of  a  particular  state  would  be 
forced  to  put  on  extra  taxation  ;  and 
I  think  there  are  very  few  Treasurers 
present  here  who  will  be  able  to  devise 
any  scheme  of  taxation  in  any  of  the  colo- 
nies at  the  present  time,  or  for  many  years 
to  come,  which  they  would  have  any  chance 
of  carrying,  unless  indeed  they  were  pre- 
pared to  give  up  at  the  same  time  revenue 
of  another  kind,  devised  by  means  which 
would  belookeduponas  more  objectionable. 
Therefore  I  feel,  stronger  and  stronger 
every  day,  that  if  we  are  to  frame  a  Con- 
stitution which  will  be  acceptable  to  the 
people  of  the  colonies,  we  must  be  pre- 
pared, when  we  bring  the  measure  before 
them,  to  say  to  them  that  we  feel  per- 
fectly certain  that  such  provisions  have 
been  made  as  will  not  throw  further 
burdens  upon  them.  For  they  will 
say — "  Of  course,  you  may  be  going  to 
take  off  some  of  these  taxes,  reducing 
your  30  per  cent,  duties  to  20  per  cent., 
but  we  shall  not  get  our  goods  any  cheaper 
on  that  account,  and  shall  have  to  make 
up  the  extra  amount  you  lose  in  other 
ways."  I  am  quite  of  opinion,  so  far  as 
Western  Australia  is  concerned,  that  if  we 
[Sir  Georqe  Turner. 


are  to  induce  her  to  come  into  the  Federa- 
tion we  must  do  something  to  assist  the 
representative  men  in  that  colony  to  bring 
her  in  with  us.  We  have  been  told  by  Sir 
John  Forrest  very  earnestly,  and  I  have 
no  doubt  honestly,  that  he  and  his  honor- 
able friends  will  havea  very  hard  task  before 
them  to  persuade  the  people  of  his  colony 
to  join  us  at  all.  And  when  we  look  at 
the  great  distance  which  divides  Western 
Australia  from  the  rest  of  the  colonies, 
and  remember  that  there  are  hun- 
dreds and  thousands  of  people  there 
who  are  hoping  to  develop  their  own 
natural  industries  and  their  own  manu- 
facturing industries,  and  that  through 
intercolonial  free-trade  they  will  be  seri- 
ously injured  in  that  respect,  I  can  quite 
understand  the  difficulty  that  will  arise, 
and  that  Sir  John  Forrest  and  his  col- 
leagues will  have  a  very  hard  task  indeed 
to  induce  their  colony  to  join  us.  I 
believe  that  Sir  John  Forrest  and  his 
brother  representatives  are  very  anxious 
to  induce  her  to  enter  the  Federation  ; 
and,  therefore,  while  the  proposal  with 
regard  to  Western  Australia  may  not  be 
theoretically  correct,  I  feel  that  we  are 
bound  to  do  something  to  assist  that  great 
colony.  The  proposal  made  by  the  Finance 
Committee  is  one  which  would  have  given 
assistance  to  some  extent,  but  my  right 
honorable  friend  the  Premier  of  Western 
Australia  has  made  suggestions  for  certain 
alterations  in  those  proposals.  One  of 
those  alterations,  although  it  may  on  the 
face  of  it  seem  to  be  a  very  little  one,  is  to 
my  mind  very  serious.  The  original  pro- 
posal is  that  wherever  there  are  losses 
among  those  colonies,  an  average  shall  be 
struck,  and  if  the  average  loss  of  Western 
Australia  is  higher  than  the  average  loss 
of  all  the  colonies,  then  the  other  colo- 
nies, including  those  that  may  make  gains, 
shall  have,  per  capita,  to  make  up  the 
extra  loss  sustained  by  Western  Australia. 
But  my  right  honorable  friend  now  en- 
deavours to  bring  in  another  factor.  That 
is,  he  proposes  that  where  there  are  gains 
in   any    colony    or   colonies,    those    gains 
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are  to  be  set  off  against  the  losses  in 
striking  the  general  average.  What  would 
that  mean?  It  is  stated  that  in  New  South 
Wales  there  will  be  a  gain  of  £1,000,000. 
I  do  not  believe  that  that  colony  will  gain 
so  much,  but  perhaps  she  will  gain 
£500,000  or  £600,000.  The  losses  in 
the  other  colonies  may,  with  the  loss  of 
Western  Australia,  come  to  £700,000  or 
£800,000.  Now,  if  we  are  to  deduct  the 
gains  of  New  South  Wales  from  the  losses 
of  all  the  other  colonies,  we  shall  leave  a 
very  small  sum  indeed  on  which  we  are 
to  strike  the  general  average,  and  by  that 
means  we  shall  leave  a  very  large  sum 
indeed  to  be  found  by  the  other  colonics 
to  be  paid  to  Western  Australia.  I  think 
that  that  would  not  be  at  all  fair. 
We  probably  should  have  to  find  very 
nearly  the  whole  amount  of  Western 
Australia's  loss,  and  that,  I  think,  my 
right  honorable  friend  will  see  is  asking- 
more  than  any  of  us  would  be  prepared 
to  concede.  But  my  objection  to  this 
proposal — I  have  urged  it  before,  and 
must  do  so  again  in  all  seriousness  and 
earnestness — is  that  we  are  asking  the 
colonies  that  are  making  serious  losses 
themselves,  to  put  their  hands  in  their 
pockets  still  further  to  take  money  out 
for  the  purpose  of  relieving  the  losses  of 
what  the  people  of  our  colonies  will 
probably  believe  to  be  the  richest  colony 
of  the  whole  group.  That  is  the  great 
difficulty  I  see  in  this  proposal ;  and  while 
I,  personally  feeling  that  we  have  to  do 
something,  should  be  glad  to  assist  Wes- 
tern Australia  to  the  extent  of  the  original 
proposals  made  in  the  Finance  Com- 
mittee's report — although  I  do  not  think 
that  they  are  theoretically  correct — I  could 
not  support  the  proposal  which  Sir  John 
Forrest  now  makes  to  us.  Possibly  we 
may  be  able  to  devise  some  better  scheme, 
which  will  not  specify  any  particular 
colony  and  brand  it  in  our  Constitution 
as  being  one  that  will  derive  advantages 
from  the  other  colonies  to  enable  it  to 
carry  on.  I  think  we  should  have  a 
general  clause,  but  I  do  not  waut  for  one 


moment  to  propose  anything  which  will 
take  away  from  New  South  Wales  or  any 
other  colony  any  of  the  money  which  she 
may  pay  in,  for  the  purpose  of  assisting 
Western  Australia.  I  know  very  well 
that  if  the  representatives  of  New  South 
Wales  have  to  go  back  to  their  colony 
and  point  out  that  their  people  are 
going  to  pay  some  £500,000  or  £600,000 
a  year  extra  in  Customs,  and  that  a  con- 
siderable portion  of  that  has  to  be  paid 
over  to  the  other  colonies,  they  will  pro- 
bably have  as  difficult  a  task  to  induce 
their  people  to  adopt  the  Constitution  as 
our  friends  in  Western  Australia  will  have 
unless  some  proposal  for  their  assistance  is 
adopted.  Now,  I  have  to  come  back  to 
what  I  suggested  yesterday  in  the  amend- 
ment which  I  have  circulated.  I  will  not 
say  that  the  draft  of  it  is  exactly  what  it 
should  be,  because  I  have  endeavoured  to 
modify  the  Finance  Committee's  report, 
but  if  the  principle  be  affirmed  the  draft- 
ing of  the  clause  can  be  altered  before  it 
is  made  a  part  of  the  Bill  itself. 

Mr.  Lynb. — What  is  the  effect  of  your 
proposal  ? 

Sir  GEORGE  TURNER,— It  is  simply 
this  :  If  a  colony,  by  the  alteration  made 
in  its  Tariff,  gains  extra  revenue,  the 
state  Treasury  of  that  colony  is  in  no 
worse  position.  The  people  may  be  in  a 
worse  position  by  having  to  pay  extra 
duties,  but  so  far  as  the  state  Treasury 
is  concerned  it  is  certainly  in  no  worse 
position.  I  do  not  desire  to  take  from  the 
state  Treasury  any  portion  of  these  extra 
gains.  But  I  say  with  regard  tc  the  other 
colonies — and  I  believe  that  all  but  New 
South  Wales  will  make  losses — where 
losses  are  occasioned  by  the  action  of  the 
Federal  Parliament  in  imposing  a  uniform 
Tariff,  and  in  consequence  of  the  cessation 
of  intercolonial  duties,  those  losses  ought 
not  to  be  borne  by  the  colonics  them- 
selves, but  should  be  made  up  by  the 
Federal  Parliament, 

Mr.  Lyxe. — A  great  portion  of  those 
losses  will  be  made  up  by  extra  money 
received  from  New  South  Wales. 
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Sir  GEORGE  TURNER.  —  I  do  not 
want  that.  I  do  not  want  to  have  the 
Federal  Parliament  take  anything  from 
New  South  Wales. 

Mr.  Reid. — You  cannot  help  it. 

Sir  GEORGE  TURNER.— Yes. 

Mr.  Walker. — You  leave  New  South 
Wales  out  then  1 

Sir  GEORGE  TURNER.  —  No.  We 
have  already  declared  that  during  five 
years  there  is  to  be  a  bookkeeping  system, 
and  each  colony  is  to  get  back  the  amount 
collected  in  the  state,  less  certain  expenses. 
Now,  so  long  as  we  allow  that  to  stand  as 
it  is,  the  Federal  Parliament  must  carry 
out  that  provision,  and  the  result  must 
necessarily  be  that  whatever  amount  New 
South  Wales  pays  into  the  Federal  Trea- 
sury she  will  get  back,  after  deducting 
only  the  expenses  in  connexion  with  the 
collection  and  the  per  capita  cost  of  the 
expenditure  of  the  Federation,  but  with- 
out deducting  anything  on  account  of  the 
losses  of  the  other  colonies. 

Mr.  Lyne. — If  the  other  colonies  all 
make  losses,  and  those  losses  have  to  be 
made  up  in  some  way,  how  are  they  to  be 
made  up  except  by  New  South  Wales  ? 

Mr.  Reid. — You  cannot  make  up  a  net 
loss  out  of  other  net  losses. 

Sir  GEORGE  TURNER.— I  am  quite 
aware  of  that.  I  do  not  require  my  right 
honorable  friend  to  point  out  tome  that 
you  cannot  make  up  a  net  loss  out  of 
other  net  losses.  But,  as  the  Bill  stands 
now,  New  South  Wales  must  get  back  the 
amount  she  pays  in,  less  only  the  expenses 
incurred  in  her  colony  and  her  proportion 
per  capita  of  the  expenses  of  the  Federa- 
tion ;  and  if  those  other  losses  I  have 
referred  to  are  to  be  made  up  to  the 
Federation  the  Federal  Parliament  will 
have  to  devise  other  means  of  making  them 
up.  If  we  have  a  financial  genius  as  state 
Treasurer,  he  may  be  able  to  devise  means 
of  doing  so  which  I  cannot  see  at  present. 

Mr.  Lyne. — You  must  make  it  up  from 
revenue  or  from  borrowed  money. 

Sir  GEORGE  TURNER.— Undoubt- 
edly. 

[Sir  George  Turner. 


Mr.  Reid.— Not  if  you  have  this  large 
extra  revenue  from  New  South  Wales. 

Sir  GEORGE  TURNER.— My  right 
honorable  friend  cannot  attempt  to  draw 
a  herring  across  the  trail. 

Mr.  Reid. — It  is  more  than  a  herring, 
I  can  tell  you. 

Sir  GEORGE  TURNER.— I  do  not 
want  the  revenue  of  New  South  Wales  to 
suffer. 

Mr.  Reid. — You  cannot  help  it,  really. 

Sir  GEORGE  TURNER.— This  proposal 
may  not  be  altogether  theoretically  correct, 
but  it  will  rest  with  the  Federal  Treasurer 
to  devise  some  means,  and  if  he  cannot  de- 
vise any  other  means  than  borrowing,  then, 
for  the  purpose  of  keeping  the  state  Trea- 
surers in  the  position  we  all  desire  to  see 
them  kept  in — a  position  that  will  enable 
them  to  carry  on  properly — the  Federal 
Treasurer  would  be  perfectly  justified  in 
borrowing  for  that  purpose. 

An  Honorable  Member. — Or  he  could 
put  on  direct  taxation. 

Sir  GEORGE  TURNER.— I  do  not  want 
direct  taxation  to  be  imposed,  because 
the  money  would  then  have  to  be  found 
by  the  colonies  in  other  ways.  Seeing 
the  difficulties  that  we  are  in,  we  must  be 
prepared  to  diverge  to  some  extent  from  the 
ordinary  course,  and  if  we  have  to  leave 
the  Federal  Treasurer  to  devise  a  means, 
and  he  is  forced  into  adopting  that  par- 
ticular means,  then  the  Federal  Treasurer 
would  be  perfectly  justified  in  choosing 
that  mode  of  raising  revenue,  if  he  could 
not  devise  any  better  mode.  With  regard 
to  paying  per  capita  our  share  of  the  in- 
terest on  the  money  borrowed 

Mr.  Symon. — Why  not  put  in  your 
amendment — "Money  raised  by  loan  or 
extra  taxation  "  ? 

Sir  GEORGE  TURNER — Because  we 
may  have  a  genius  as  Federal  Treasurer 
who  may  be  able  to  devise  some  other 
means. 

Mr.  Dobson. — W^hat  will  the  English 
investor  say  to  the  Commonwealth  borrow- 
ing money  to  make  up  state  losses  1 
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Sir  GEORGE  TURNER.— If  the  Eng- 
lish investor  understands  the  position  as 
sve  understand  it,  he  will  not  think  one 
whit  the  worse  of  us  for  doing  that  than 
he  thinks  of  us  for  many  things  that  we 
have  done  in  the  past. 

Mr.  Reid. — Capitalizing  the  promoters' 
expenses. 

Sir  GEORGE  TURNER.— If  any  honor- 
able member  can  suggest  any  better  means, 
I  am  perfectly  willing  to  adopt  his  sugges- 
tion. It  is  not  the  mode  I  would  adopt, 
if  I  could  see  any  other,  but  unfortunately 
I  do  not  see  any  other,  and  I  have  not  heard 
of  any  other  except  that  of  leaving  it  to 
the  state  Treasurers  to  make  up  the  losses 
as  best  they  can.  And  so  sure  as  we  have 
to  go  to  our  people  and  tell  them  that 
there  will  be  losses  which  they  will  have 
to  make  up  out  of  their  pockets,  so  surely 
will  they  vote  against  all  these  proposals. 
Now,  is  it  not  better,  in  order  to  get  this 
measure  carried,  that  we  should  take  that 
little  departure  from  the  strict  lines  of 
finance  than  run  the  risk  of  having  this 
measure  rejected  1  I  do  not  think  we 
need  trouble  our  minds  about  the  English 
investor.  All  that  the  English  investor 
has  to  see  to  is  that  he  has  good  security. 

Mr.  Dobson. — You  say  the  net  loss  ; 
ought  not  you  also  to  say  the  expenses'? 

Sir  GEORGE  TURNER.  — The  ex- 
penses are  provided  for  in  another  por- 
tion of  the  Bill.  I  do  not  want  to  detain 
the  committee  too  long,  but  this  creates 
a  very  serious  position  for  many  of  the 
colonies.  If  the  position  taken  up  by  Mr. 
Reid  is  correct,  then  the  Federal  Trea- 
surer will  be  able  to  frame  the  Tariff  so 
that  there  will  be  no  losses  at  all,  and  all 
the  colonies  will  practically  derive  from 
this  new  Tariff  about  as  much  as  they 
are  deriving  now  under  their  present 
Tariffs.  If  that  happy  result  can 
be  arrived  at,  the  Federal  Treasurer 
will  have  no  trouble  in  finding  this 
money,  but  if  he  knows  that  he  has  to 
provide  against  the  losses  we  now  con- 
template it  will  make  him  very  careful 
in  framing  the  uniform  Tariff.     Then  the 


amount  of  loss  that  the  Federal  Parlia- 
ment will  have  to  make  up  will  be  very 
small  indeed.  Under  these  circumstances, 
while  prepared  to  stand  by  the  proposal  of 
the  Finance  Committee  for  the  purpose 
of  assisting  the  representatives  of  Wes- 
tern Australia  to  induce  their  colony  to 
come  into  the  Federation,  I  would 
much  prefer  that  we  should  have 
some  general  scheme,  which  would  not 
take  away  from  any  of  the  colonies 
any  more  money  than  they  themselves 
will  lose  by  the  scheme  in  addition  to 
that,  if  it  is  at  all  possible  for  the  financial 
ability  of  the  Convention  to  frame  it  on 
any  lines  which  will  enable  the  colonies 
not  to  suffer  the  loss  which  I  believe  they 
will  suffer.  The  proposal  I  have  placed 
before  honorable  members  is  the  best  I 
can  suggest,  but  I  shall  be  very  glad  to 
listen  to  those  who  have  had  greater 
experience  in  financial  matters  than  I 
have  had,  and  they  may  be  able  to  show 
us  a  better  mode  of  dealing  with  the  subject. 
If  they  do,  they  will  have  my  hearty 
support.  If  they  cannot  show  a  better 
plan,  then,  in  order  to  test  the  question  as 
to  whether  we  should  deal  with  it  in  the 
mode  Sir  John  Forrest  has  suggested,  or  in 
the  mode  I  have  suggested,  I  will,  later 
on,  take  an  opportunity  of  moving  my 
proposal  as  an  amendment  on  his,  so  that 
we  may  be  able  to  decide  between  the  two 
proposals  as  to  which  we  should  adopt. 

Mr.  HOLDER  (South  Australia).— I  do 
not  propose  to  discuss  at  any  length  the 
proposals  brought  up  by  the  Finance 
Committee  respecting  Western  Australia, 
because  I  have  already  twice  debated 
them  in  this  Convention,  and  it  would  be 
a  waste  of  time  for  me  to  go  over  the  same 
ground  again.  However,  there  are  two 
other  proposals  before  us  which  demand 
very  close  attention  at  our  hands,  and 
which,  I  think,  will  be  very  quickly  dis- 
posed of  if  we  give  them  close  attention. 
Therefore  I  have  sought,  while.  Sir  George 
Turner  was  speaking,  to  work  out  a  few 
figures  which  will  indicate  the  practical 
effect  of  those   two  proposals;  and  when 
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I  have  given  the  figures,  I  fancy  the 
Convention  will  see  at  once  that  it  is 
impossible  for  us  to  accept  either  the 
one  scheme  or  the  other.  Now,  to  test 
those  schemes,  the  first  thing  one  has  to  do 
is  to  form  some  estimate  of  the  probable 
Customs  revenue  of  New  South  Wales 
under  any  conceivable  uniform  Tariff, 
and  in  order  that  I  might  get  some  basis 
for  that  estimate,  I  have  been  looking  up 
the  Customs  revenue  of  the  various  colonies 
derived  from  wine,  spirits,  and  narcotics 
as  compared  with  the  other  Customs 
revenue.  The  bulk  of  the  Customs  revenue 
of  New  South  Wales  is  derived  from  the 
duties  on  wines,  spirits,  and  narcotics. 

Mr.  Barton. — Do  you  take  into  your 
calculation  both  Customs  and  Excise 
revenue  % 

Mr.  HOLDER.— Yes,  both.  In  these 
discussions  I  do  not  think  it  is  necessary 
to  use  both  words — "  Customs  "  and  "  Ex- 
cise." We  take  it  for  granted  that  when 
using  the  one  we  mean  also  the  other. 
The  present  Customs  and  Excise  revenue 
of  New  South  Wales  is  a  little  under 
£1,500,000.  The  greater  part  of  that  is 
derived  from  duties  on  those  particular 
goods.  Taking  the  duties  in  all  the  colo- 
nies, the  revenue  from  wines,  spirits,  and 
narcotics  is  19s.  and  some  odd  pence  per 
head,  and  on  other  goods,  in  round  num- 
bers, £1  per  head. 

Sir  John  Forrest. — You  are  not  in- 
cluding Western  Australia,  I  suppose  ? 

Mr.  HOLDER.— I  am  taking  the  aver- 
age for  the  five  colonies  which  we  hope 
will  be  included  in  the  Commonwealth, 
and,  according  to  the  figures,  the  average 
for  all  the  colonies  is  £2  per  head ;  the 
amount  for  wines,  spirits,  and  narcotics 
being,  as  I  have  just  said,  19s.  and  some 
odd  pence  per  head ;  and  on  other  goods, 
in  round  numbers,  £1  per  head. 

Sir  John  Forrest. — It  is  £3  10s.  per 
head  in  Western  Australia. 

Mr.  HOLDER.— Yes,  but  I  am  taking 

the  average  of  the  five  colonies.    In  South 

Australia  it  is  much  less,  but  I  think  it 

[Mr.  Holder. 


is  better  to  discuss  the  general  average 
rather  than  take  any  particular  state.  The 
point  I  want  to  get  at  is  this— taking  the 
general  returns  of  the  colonies,  the  total 
revenue  from  Customs  and  Excise  under 
any  conceivable  uniform  Tariff  will  be 
probably  just  about  double  what  it  is 
from  wines,  spirits,  and  narcotics  alone. 
If  that  is  so,  it  is  quite  clear  that  the 
revenue  of  New  South  Wales  under  the 
uniform  Tariff  will  be  very  nearly,  if 
not  quite,  double  what  it  is  at  present. 
Making  allowance  for  present  revenue  not 
derived  from  duties  on  wines,  spirits,  and 
tobacco,  we  are  quite  safe  in  assuming 
that  the  additional  duties  levied  in 
New  South  Wales,  should  the  uniform 
Tariff  be  anything  like  the  average 
of  our  present  Tariffs,  will  not  be 
less  than  £1,000,000  per  annum.  I 
have  looked  at  it  very  carefully.  I 
should  have  liked  to  have  made  it  less  if 
I  could.  I  have  given  an  outline  of  the 
basis  on  which  I  have  worked  out  the 
figures,  and  I  do  not  think  they  can  be 
got  away  from.  If  that  be  so,  we  have  to 
contemplate  again  these  facts  :  The  pre- 
sent revenue  of  New  South  Wales  is 
£1,500,000.  Her  revenue  under  a  uni- 
form Tariff,  under  the  supposition  I  have 
suggested,  will  be  £2,500,000,  or  a  net 
increase  of  66  §  per  cent.  That  is  a  big 
item  to  begin  with.  We  then  take  the 
other  colonies.  Victoria  has  a  revenue  of 
£1,800,000,  roughly.  Under  the  new 
Tariff,  if  she  loses  10  per  cent,  of  that 
revenue,  as  probably  she  would,  that 
means  a  loss  of  £180,000. 

Sir  George  Turner. — It  is  more  than 
£1,800,000,  including  Excise.  It  is 
£2,200,000  odd. 

Mr.  HOLDER.— My  difficulty  has  been 
that  I  have  not  been  able  to  get  figures  up 
to  the  latest  dates  \  nor  could  I  get  com- 
plete figures  for  all  the  colonies  for  one 
year.  In  the  papers  laid  before  the  Con- 
vention at  Adelaide,  the  last  year  for 
which  the  figures  are  given  is  1895. 

Sir  George  Turner. — That  was  a  fright- 
fully bad  year  for  us. 
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Mr.  HOLDER.— If  I  am  taking  all  the 
colonies  for  the  same  year  except  New 
South  Wales,  I  am  quite  right. 

Mr.  Heid. — It  was  a  bad  year  all  round. 

Mr.  HOLDER.— In  the  case  of  New 
South  Wales,  I  had  to  depart  from  the 
year  1895,  because  her  free-trade  Tariff 
was  not  then  in  operation. 

Sir  George  Turner. — The  Dibbs  Tariff 
did  not  bring  in  anything  like  the  amount 
you  mention. 

Mr.  Lyne.— £2,200,000. 

Mr.  Reid.— More  than  that  in  1892. 

Mr.  HOLDER. — The  interjection  of  my 

»  honorable  friend  (Mr.  Lyne)  supports  my 
view. 

Mr.  Lyne. — In  the  first  year  it  brought 
in  £2,600,000. 

Mr.  Reid. — A  10  per  cent.  Tariff  only. 

Mr.  HOLDER.— I  am  glad  to  have  that 
corroboration  of  my  estimates.  It  shows 
that  they  were  very  fair  indeed. 

Mr.  Reid.— The  mean  of  1893-4-5, 
for  Victoria,  I  see,  on  Customs  and  Excise 
was  £1,945,000. 

Mr.    HOLDER.— Really    it    does    not 

►  matter  so  long  as  I  keep  the  same  pro- 
portion in  view,  and  do  not  jump  from 
one  year  to  another  in  dealing  with  a 
given  colony.  The  figures  for  South 
Australia  are  £500,000  ;  Western  Aus- 
tralia, £1,000,000;  Tasmania,  £350,000. 
The  total  from  the  five  colonies  would 
be  £6,150,000.  The  losses  from  inter- 
colonial free-trade  would  be  probably 
in  Victoria,  £180,000;  South  Australia, 
£50,000;  Western  Australia,  £200,000; 
and  Tasmania,  £35,000.  After  allowing 
for  an  increase,  owing  to  the  items 
taxable  under  the  uniform  Tariff  which 
are  not  taxed  to-day,  it  leaves  the  total 
losses  in  four  colonies  at  £465,000, 
but  a  total  gain  in  New  South  Wales  of 
£1,000,000,  or  a  net  gain  on  the  whole 
five  colonies  under  the  new  Tariff  of 
£535,000.  Now  then,  I  come  to  an  analy- 
sis of  the  two  proposals  before  us.  Sir  John 
Forrest  wants  to  depart  from  the  recom- 
mendations of  the  Finance  Committee  and 
to  substitute  in  lieu  of  it  a  plan  which, 


in  the  first  place,  shall  take  into  account 
the  gain  in  New  South  Wales,  which  the 
Finance  Committee  has  been  leaving  out 
of  the  reckoning.  The  effect  of  bringing 
into  the  account  the  gain  of  66f  per 
cent,  is  this,  to  make,  roughly,  a  net  gain 
for  all  the  colonies  of  9  per  cent. 

Sir  John  Forrest. — Your  estimate  is 
very  much  greater  than  that  of  others ; 
you  have  a  very  high  estimate  of  gain  for 
New  South  Wales. 

Mr.  HOLDER. — I  have  given  the  basis 
of  my  calculation,  and  it  is  fully  corrobo- 
rated by  the  interjections. 

Sir  John  Forrest. — I  have  a  paper 
worked  out  by  an  actuary,  which  makes 
it  very  different  for  this  year. 

Mr.  Reid. — The  amount  is  right  within 
about  £20,000  or  £30,000.  I  know  that 
from  actual  facts. 

Mr.  HOLDER. — However,  the  result  is 
that  if  we  bring  in  New  South  Wales  with 
her  large  gain  we  get  a  net  gain  for  the 
whole  five  colonies  of  9  per  cent.,  and, 
instead  of  deducting  the  average  loss  of 
the  four  colonies  from  the  loss  of  Western 
Australia,  with  the  view  to  seeing  how 
much  is  to  be  paid  to  her,  that  is  to  say, 
instead  of  deducting  11  per  cent.,  which  is 
the  average  loss  of  the  four  colonies  from 
the  25  per  cent,  and  having  to  make  good 
to  Western  Australia  14  per  cent.,  we 
have  now,  which  is  what  the  Finance  Com- 
mittee recommend,  to  make  good  to  Wes- 
tern Australia  the  amount  which  shall 
raise  her  gain  to  the  average  gain  of  the 
five  colonies — 9  per  cent.  So  that  we 
have  to  make  up  to  Western  Australia  25 
per  cent. — her  loss — and  9  per  cent,  more 
to  bring  her  up  to  the  average  gain. 

Mr.  Reid. — Let  us  pass  it  at  once. 

Sir  John  Forrest. — Our  loss  would  be 
40  per  cent. 

Mr.  Reid. — No  wonder  you  would  not 
vote  for  that. 

Mr.  HOLDER. — I  am  giving  the  figures 
as  shortly  as  I  can,  and  in  such  a  way  as, 
if  possible,  to  enable  honorable  members 
to  follow  me  in  the  calculations  as  I  go  on. 
I  think  I  am  giving  no  calculation  which 
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honorable  members  cannot  follow  without 
the  aid  of  pencil  and  paper.  I  have  shown 
that  the  loss  of  Western  Australia  may  be 
set  down  at  25  per  cent.  ;  and,  if  the 
general  position  of  the  five  colonies  be, 
not  a  loss  but  a  gain  of  9  per  cent,,  then 
to  bring  the  loss  of  25  per  cent,  up  to  a 
gain  of  9  per  cent. 

Sir  John  Forrest. — How  do  you  make 
that  out  1 

Mr.  HOLDER. — We  practically  come  to 
this  :  We  have  to  make  up  to  Western  Aus- 
tralia, iirst,  her  loss  of  25  per  cent.,  and  then 
raise  her  to  the  9  per  cent,  average  gain. 

Sir  John  Forrest. — 40  per  cent,  is  our 
loss. 

Mr.  HOLDER.— That  makes  it  worse 
still.  We  have  to  bring  up  Western  Aus- 
tralia to  34  per  cent.  Then  there  is  a 
further  point  in  the  proposal  of  the  right 
honorable  member.  He  wants  not  only  to 
bring  Western  Australia  up  to  the  average, 
but  all  the  colonies  below  the  average  up 
to  it.  Which  are  the  colonies  below  the 
average  1  Victoria  is  10  per  cent,  below 
the  average;  South  Australia  is  10  per 
cent,  below  the  average;  and  Tasmania  is 
10  per  cent,  below  the  average.  So  that, 
a  present  of  the  10  per  cent,  has  to  be 
made  to  each  of  these  colonies  which  they 
are  below  the  line,  and  the  9  per  cent, 
which  they  ought  to  be  above  that.  We 
have  to  give  them  19  per  cent.  each. 

Sir  John  Forrest. — How  does  South 
Australia  come  out  ? 

Mr.  Barton. — Who  pays  the  piper? 

Mr.  HOLDER.— That  is  the  point  I 
was  coming  to.  Where  are  we  to  get 
these  amounts  ?  We  have  to  pay  a  bonus 
to  Victoria,  South  Australia,  Tasmania, 
and  Western  Australia.  There  is  only 
one  possible  source  from  which  this  money 
can  come,  and  that  is  the  million  which  is 
gained  by  New  South  Wales. 

Sir  George  Turner. — Do  you  think  it 
wouldstand  \t1  Would  the  millionbe  enough1? 

Mr.  HOLDER. —I  do  not  think  I  need 

say  any  more.    I  do  not  think  any  further 

figures  will  be  necessary  to  prove  that  we 

cannot  possibly  accept  that  scheme.  Then 

[Mr.  Holder. 


I  come  to  the  other  scheme,  that  of  my  right 
honorable  friend  (Sir  George  Turner). 

Mr.  Reid. — You  don't  put  the  matter 
in  a  federal  spirit  at  all. 

Mr.  HOLDER. — This  scheme  is  worse 
than  the  other,  because,  while  Sir  John 
Forrest  wants  to  bring  us,  wherever  we 
are  down  below  the  line,  up  to  the 
line  of  average  loss,  Sir  George  Turner 
w ants  to  do  more  than  that  ;  he  wants  to 
give  us,  not  an  average  loss,  but  some- 
thing else,  which  we  should  have  received 
had  our  old  Tariffs  been  still  in  force.  To  do 
that,  we  have  to  pay  to  the  various  colonies 
the  £465,000  loss  which  I  mentioned  just 
now.  We  have  to  .  pay  to  Victoria 
£180,000;  South  Australia,  £50,000; 
Western  Australia,  £200,000  ;  and  Tas- 
mania, £35,000. 

Sir  George  Turner. — You  admit  that 
we  are  going  to  make  a  loss  of  £180,000 
according  to  your  own  figures  1 

Mr.  HOLDER.— I  do  not  want  to  go 
over  again  matters  I  discussed  on  Thurs- 
day last  and  on  Monday  morning,  or  else 
I  could  answer  the  interjection. 

Sir  John  Forrest.  — How  do  you  know 
what  the  Tariff  will  be  1 

Mr.  HOLDER.— These  figures  would 
not  be  assumptions  but  facts  if  I  only 
knew  that.  If  it  is  impossible  for  us 
to  expect  New  South  Wales,  out  of  her 
£1,000,000,  to  make  up  the  19  per 
cent,  and  the  34  per  cent.,  which  will 
amount  to  a  little  over  £300,000;  it  is 
still  more  impossible  to  expect  New  South 
Wales  to  pay,  not  £300,000  or  £400,000, 
but  £465,000,  to  the  other  colonies.  I  do 
not  think  we  really  need  go  any  further. 

Sir  John  Forrest. — I  think  we  need. 

Mr.  HOLDER. — This  is  not  a  question 
of  free-trade  or  protection,  or  of  what 
New  South  Wales  has  done  for  us  in 
the  past  or  may  do  for  us  in  the 
future.  It  is  a  question  of  whether  we 
are  likely  to  federate  on  a  basis  that  will 
require  New  South  Wales  to  pay  to  all 
the  rest  of  the  colonies  the  whole  cost 
of  federation.  Whatever  the  necessary 
cost  of  federation  may  be— and  we  will 
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keep  it  as  low  as  we  can  —  South 
Australia,  and  I  believe  the  other  colonies, 
are  quite  prepared  to  pay  their  share,  and 
do  not  want  New  South  Wales  to  come  in 
and  pay  their  share  for  them.  There  is 
only  one  alternative  to  that,  and  that  is 
the  alternative  mentioned  by  Sir  George 
Turner,  that  there  should  be  federal 
authority  to  pay  only  the  interest  on 
those  sums  which  the  other  colonies  were 
short.  That  is,  in  effect,  borrowing  the 
money,  for  the  colonies  would  have  to 
borrow  if  the  Commonwealth  did  not,  to 
enable  them  to  pay  their  way.  We  have 
not  done  that  in  the  past.  If  now  and 
again  there  has  been  a  special  occasion  in 
one  or  two  colonies  to  tide  over  a  tem- 
porary difficulty  by  Treasury-bills,  those 
bills  have  only  been  issued  as  a  temporary 
expedient,  and  have  been  disposed  of  in 
the  shortest  possible  time. 

Sir  George  Turner. — Could  this  not 
be  considered  a  temporary  expedient  to  be 
charged  against  the  states  in  better  days  1 

Mr.  HOLDER.— That  is  not  what  the 
honorable  member  suggested. 

Sir  George  Turner. — I  have  no  objec- 
tion to  a  modification  in  that  way. 

Mr.  HOLDER. — I  am  entirely  opposed 
to  the  policy  of  borrowing  money  to 
enable  us  to  pay  our  way  from  year  to 
year,  and  I  hope  we  do  not  contem- 
plate a  Federation,  the  basis  and  bed- 
rock of  which  is  a  proposal  that  money 
should  be  borrowed  to  make  good  the 
deficiencies  of  the  states  for  the  first  five 
years.  I  think  neither  of  the  schemes 
will  do  j  and,  much  as  may  be  said 
against  the  committee's  proposal,  I  hope 
now  that  the  special  case  of  Western  Aus- 
tralia will  be  provided  for  in  the  way 
the  committee  suggest.  One  word  more. 
It  has  been  suggested  to  me,  and  I  pass 
on  the  suggestion  to  the  Convention,  that 
if  Western  Australia  feels  some  delicacy, 
as  I  quite  understand  she  may,  in 
accepting  a  proposal  which  names  her 
by  name,  and  puts  her  for  all  time 
in  the  Constitution  as  being  a  state 
which  needed  special  terms,  we  could 
[72] 


overcome  the  difficulty  by  striking  out 
"  Western  Australia  "  in  this  clause  pro- 
posed by  the  committee,  and  inserting  in 
lieu  thereof  words  to  the  effect — "  any 
state  which  loses  more  than  15  per  cent.," 
which  would  cover  the  case  of  Western 
Australia,  but  would  not  touch  any  other 
state.  Western  Australia  would  get  the 
benefit  that  I  believe  she  is  fully  en- 
titled to,  and  avoid  the  unpleasantness  of 
being  named  specially  in  the  Constitu- 
tion. I  throw  out  the  suggestion,  and  if 
the  Convention  could  see  its  way  clear  to 
accept  it  it  may  meet  all  parties,  and  do 
what  I  think  is  fair  and  just. 

Mr.  McMILLAN  (New  South  Wales). 
— Ordinary  members  of  the  Convention 
must,  I  think,  feel  very  much  bewildered 
at  the  stage  we  have  reached.  We  have 
had  a  proposal  from  the  Finance  Com- 
mittee with  regard  to  Western  Australia. 
From  the  first  moment  that  the  proposal 
was  put  before  us,  there  has  been  a  gene- 
ral attack  on  it,  more  or  less,  with  sug- 
gestions by  the  very  gentlemen  who 
framed  it,  and  the  destruction  of  the 
clause  has  been  attempted  by  the  very 
gentlemen  for  whose  benefit  it  was  in- 
tended. Now,  it  is  very  clear  to  me 
that  if  the  clause  is  not  carried  as  the 
Finance  Committee  completed  it,  the 
whole  thing  must  go  by  the  board.  We 
started  a  debate  on  the  question  of  the 
peculiar  position  of  Western  Australia ; 
and  where  are  we  drifting1?  We  have  had 
a  proposal — which  I  put  first  after  that 
of  the  Finance  Committee — from  Sir 
George  Turner,  who  would  practically 
put  the  bulk  of  this  loss  on  one  colony. 
We  have  then  a  proposal  from  Sir  John 
Forrest,  which  is  a  sort  of  Chinese  puzzle. 
I  worked  out  figures  very  similar  to  those 
of  my  friend  (Mr.  Holder),  and  the  whole 
thing  is  impossible  except  on  the  basis 
from  which  we  started.  Then,  another 
element  has  been  introduced  in  a  proposal 
to  make  up  for  the  possible  losses  of  some 
of  the  colonies  in  this  federal  financial 
arrangement.  That  proposal  is  made  to 
help  those  in  their  exigencies,   and   goes 
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back  over  the  whole  of  this  financial 
debate.  So  far  as  I  can  perceive  the  opinion 
of  the  Convention,  there  is  no  chance  of 
that  proposal  of  the  Finance  Committee 
being  accepted. 

Mr.  Frasbr.  —  Oh,  I  hope  so  j  what 
better  proposal  is  there  ? 

Mr.  McMILLAN.— Well,  if  it  is  going 
to  be  accepted,  it  is  a  very  round-about 
way  of  getting  at  it.  The  whole  original 
plan,  which  was  intended  for  the  peculiar 
exigencies  of  Western  Australia,  is  now 
being  turned  into  an  attempt  to  meet  the 
losses  of  all  the  states  at  the  expense  of 
one. 

Mr.  Kingston.  —  That  has  not  been 
carried  yet. 

Mr.  Keid. — If  the  other  proposals  are 
negatived,  the  proposal  of  the  Finance 
Committee  will  come  up  then. 

Mr.  McMILLAN. — I  quite  understand 
that  \  but,  at  the  same  time,  the  tenor  of 
the  debate  has  shown  very  clearly  that  the 
other  colonies  feel  that  there  is  a  certain 
amount  of  injustice  in  the  same  arrange- 
ment not  being  extended  to  them  as  has 
been  extended  to  Western  Australia.  But, 
at  any  rate,  as  I  said  when  I  started,  the 
whole  matter  has  been  pretty  well  thrashed 
out.  It  has  been  proved  that  the  two 
schemes  proposed  are  absolutely  unwork- 
able. There  is  no  doubt  that,  whether 
you  put  this  as  a  charge  on  the  general 
revenue  of  the  Commonwealth,  or  whether 
you  make  it  a  per  capita  distribution,  New 
South  Wales  will  have  to  pay  a  large 
charge  of  at  least  £200,000  to  assist  the 
other  colonies. 

Sir  John  Forrest. — We  will  lose  that 
much  ourselves  in  Western  Australia. 

Mr.  McMILLAN. — That  may  be,  under 
one  of  the  proposals,  but  under  almost 
any  proposal  New  South  Wales,  putting 
aside  her  proper  share  of  the  losses  of 
Western  Anstralia,  will  probably  have  to 
pay  a  sum  of,  at  any  rate,  £250,000  in 
order  to  bring  about  the  suggested 
arrangement. 

Sir  John  Forrest. — You  will  have  our 
trade  and  open  ports. 
[Mr.  McMillan. 


Mr.  McMILLAN. — That  payment  is 
scarcely  likely  to  be  conceded  by  New 
South  Wales.  It  seems  to  me  that  it 
would  be  better  as  soon  as  possible  to  get 
back,  to  the  original  proposal,  and  to 
debate  it  on  its  merits,  in  view  of  the 
peculiar  position  of  Western  Australia. 

Mr.  ISAACS  (Victoria). — I  am  sure  we 
were  all  very  glad  to  hear  the  lucid  state- 
ment of  Mr.  Holder,  but  I  should  like  to 
put  one  phase  of  the  question  in  order  to 
elicit  from  him  his  opinion  as  to  a 
matter  that  is  troubling  my  mind. 
Under  the  Finance  Committee's  scheme 
the  proposal  is,  assuming  the  uniform 
duties  are  not  put  on  for  two  years,  that, 
commencing  with  the  third  year  and 
ending  with  the  seventh  year  of  federa- 
tion, special  treatment  shall  be  given  to 
Western  Australia.  Assuming  also,  as  I 
think  we  may,  that  in  the  fourth  or  fifth 
year  of  federation  the  population  of 
Western  Australia  will  be  vastly  increased, 
would  it  not  be  possible  under  this  scheme 
that  Western  Australia  would  receive 
more  money  under  the  uniform  Customs 
Tariff  than  she  is  getting  to-day,  and  yet 
be  entitled  to  a  considerable  amount 
of  money  from  the  other  states  t 

Mr.  Kingston. — How  1 

Mr.  ISAACS. — She  is  getting  to-day  in 
customs  duties  £1,100,000.  With  an  in- 
creased population  she  might,  under  the 
uniform  Tariff,  get  £1,200,000.  If  you  take 
the  actual  goods  imported,  and  calculate 
the  revenue  on  the  basis  of  the  actual  state 
Tariff,  that  might  bring  the  amount  up  to 
a  hypothetical  £1,500,000.  Instead  of 
£100,000  she  would  then  get  £300,000. 

Mr.  HOLDER  (South  Australia).— The 
answer  to  the  honorable  member's  ques- 
tion is  this  :  That  the  scheme  is  so  framed 
as  to  work  automatically.  Should  the 
population  or  the  imports  increase,  then 
the  sum  to  wrhich  Western  Australia 
would  be  entitled  would  increase.  Should 
there  be  a  decrease  in  population  and  im- 
ports, then  the  sum  to  which  Western 
Australia  would  be  entitled  would  decrease 
proportionately. 


Commonwealth  of 


[17  Feb.,  1898.] 


Australia  Bill. 


113& 


Mr.  Isaacs. — The  position  I  put  is  pos- 
sible. 

Mr.  HOLDER.— It  is  possible. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia). —  The  amendment  I  have  sub- 
mitted does  not  meet  with  favour,  and  I 
therefore  ask  leave  to  withdraw  it.  The 
proposal  made  by  the  Right  Hon.  Sir 
George  Turner  has  more  to  recommend  it 
than  my  honorable  friend  (Mr.  Holder) 
will  admit.  He  assumes  that  the  Federal 
Tariff  will  be  so  framed  that  losses  will 
be  incurred  by  all  the  states.  We  need 
not  assume  that.  If  we  get  a  genius,  such 
as  was  described  by  the  Right  Hon.  Mr. 
Reid,  as  Treasurer  of  the  Commonwealth, 
perhaps  a  Tariff  may  be  adopted  that 
will  give  to  all  the  states  as  much, 
it  may  be  even  more,  revenue  than 
they  receive  at  the  present  time.  The 
fear  has  been  expressed  all  through 
the  discussion,  and  especially  by  those 
who  have  the  conduct  of  the  finances  of 
the  various  colonies,  that  the  state  Trea- 
suries may  be  so  depleted  of  revenue  that 
the  states  may  have  some  difficulty  in 
meeting  their  obligations.  Sir  George 
Turner's  proposal  is  not  new.  It  was  pro- 
posed before.  I  think  it  was  in  one  of 
the  provisions  we  passed  in  Adelaide  or 
Sydney.  At  any  rate,  it  was  proposed 
that  the  return  to  the  various  Trea- 
surers should  not  be  less  than  a  certain 
amount. 

Mr.  Holder. — In  the  aggregate.  That 
made  all  the  difference. 

Sir  JOHN  FORREST.— Yes,  but  there 
were  many  who  thought  that  the  word 
"aggregate"  should  be  left  out.  The 
position  is  not  an  unreasonable  one 
for  the  various  states  to  take  up. 
This  arrangement  is  not  to  continue 
for  all  time.  It  is  only  to  continue  for 
five  years  after  the  imposition  of  the 
uniform  duties,  and  even  if  the  Common- 
wealth did  make  a  loss — a  contingency 
which  we  need  not  contemplate — it  would 
not  be  a  very  serious  matter.  The  Com- 
monwealth  could  find   the  small  amount 


required  in  order  to  recoup  the  state  Trea- 
suries. It  may  be  asked — where  is  the 
money  to  come  from  ?  I  dispute  the 
statement  that  New  South  Wales  would 
have  to  find  it  all.  We  in  Western  Aus- 
tralia do  not  want  anything  from  New 
South  Wales.  We  can  look  after  our- 
selves. 

Mr.  McMillan. — If  the  word   "aggre- 
gate"  were  left  out,   New   South  Wales 
would  have  to  pay  it- 
Sir   JOHN    FORREST.— We    do    not 
want  New  South  Wales  to  pay  it. 

Mr.  Holder. — Somebody  must  pay  it. 

Sir  JOHN  FORREST.— There  are  ways 
of  finding  the  money  without  asking  New 
South  Wales  to  provide  it.  The  Common 
wealth  will  have  sources  of  revenue  other 
than  the  Customs. 

Mr.  Symon. — What  are  they  ? 

Sir  JOHN  FORREST.— I  hope  the 
Commonwealth  will  have  a  large  area  of 
land  surrounding  the  federal  capital,  and 
an  immense  amount  of  revenue  will  be 
derived — I  will  not  venture  to  say  how 
much,  but  certainly  more  than  will  ever 
be  required  to  meet  the  demands  of  the 
states — by  the  sale  of  that  land. 

Mr.  Walker. — Where  is  the  capital  to 
be? 

Sir  JOHN  FORREST.— I  do  not  know, 
but  I  hope  a  site  will  be  selected  outside 
of  any  existing  city  or  town,  so  that  wo 
may  lay  out  as  the  federal  capital  a  city 
that  will  be  worthy  of  the  great  Australian 
nation  of  the  future.  An  immense  amount 
of  revenue  will  be  derived  from  that 
source. 

Mr.  Symon. — You  would  not  ask  the 
Commonwealth  to  sell  its  patrimony  for 
any  such  purpose  as  that  ? 

Sir  JOHN  FORREST.— Then  of  course 
the  Commonwealth  would  have  power  to 
raise  money  for  the  purpose.  I  notice  the 
horror  with  which  some  honorable  mem- 
bers view  the  fact  that  we  borrow  money 
to  carry  on  our  local  Governments,  but 
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I  know  lhat  that  has  been  done  time 
after  time  on  this  continent,  and  that  it 
is  being  done  how.  How  are  the  defi- 
ciencies that  exist  provided  for?  They 
have  been  provided  for  by  borrowed 
money,  whether  in  the  form  of  Treasury- 
bills  or  otherwise,  and  the  same  thing 
can  be  done  again. 

Mr.  Fraser. — That  is  only  discounting 
the  future  a  little  bit. 

Sir  JOHN  FORREST.— That  is  all  we 
want  you  to  do  now.  At  any  rate,  I  see 
no  great  harm  in  leaving  it  for  the  first 
five  years  to  the  Federal  Parliament  to 
make  good  to  the  state  Treasurers  this 
small  sum.  If  it  is  well  arranged,  I  do 
not  think  it  will  be  much.  Whether  it 
is  small  or  great,  I  should  throw  the  re- 
sponsibility upon  the  Federal  Parliament 
of  providing  the  money.  If  the  worst 
came  to  the  wrorst,  they  could  borrow 
it,  and  make  the  interest  a  charge  upon 
the  Federal  Government.  I  very  much 
prefer  the  plan  suggested  by  Sir  George 
Turner  to  any  other  that  has  been  sub- 
mitted. It  is  simple  and  easily  under- 
stood, and  it  will  place  the  state  Treasurers 
in  a  position  in  which  they  will  know  that 
they  will  get  as  much  during  the  first  five 
years  after  the  uniform  Tariff  as  they 
would  have  obtained  if  they  had  remained 
under  their  own  Tariff.  That,  it  seems  to 
me,  is  a  reasonable  proposal,  and  it  would 
give  great  confidence  to  the  various  states. 
I  beg  now  to  ask  leave  to  withdraw  my 
amendment. 

The  amendment  wTas  withdrawn  accord- 
ingly. 

The  CHAIRMAN.— The  question  before 
the  committee  now  is  the  proposal  of  the 
Finance  Committee. 

Sir  GEORGE  TURNER  (Victoria).— I 
shall  submit  my  amendment  in  order  that 
it  may  be  discussed.  I  beg  to  move  the 
omission  of  all'the  words  after  "showing," 
with  a  view  to  the  substitution  of  the  fol- 
lowing : — 

I.  The  amount  which,  under  the  law  of  the 
state  in  force  immediately  before  the 
imposition  of  uniform  duties,  would 
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have  been  collected  from  duties  of 
customs  and  of  excise  upon  the  goods 
actually  imported  into  and  the  goods 
produced  or   manufactured  in   that 
state. 
II.  The   amount    collected   and    taken    to 
have   been   collected   in   that    state 
from  duties   of   customs  and  of  ex- 
cise. 
The  latter  amount  shall  be  deducted  from  the 
former  amount,  and  the  balance  (if  any)  shall 
be  taken  to  be  the  net  loss  of  the  state  for  that 
year,  by  reason  of  the  imposition  of  uniform 
duties  of  customs  and  of  excise,  and  by  reason 
of  the  operation  of  free  trade  and  intercourse 
throughout  the  Commonwealth. 

The  Commonwealth  shall  pay  to  each  state 
the  amount  of  its  net  loss. 

Mr.  WALKER  (New  South  Wales).— 
It  seems  to  me  that  no  one  has  so  far  said 
anything  in  favour  of  the  proposal  of  the 
Finance  Committee  in  this  connexion.  I 
think  that  the  remarks  of  the  honorable 
member  (Mr.  Holder)  have  pretty  well 
cleared  the  ground  to  give  an  opportunity 
for  showing  that  the  proposal  of  Sir 
George  Turner  will  not  be  acceptable 
to  the  Convention.  I  now  propose  to  say 
a  few  words  in  favour  of  the  recommenda- 
tion of  the  Finance  Committee. 

Mr.  Deakin. — Hear,  hear ;  tell  us  what 
it  is  going  to  cost. 

Mr.  WALKER. — I  presume  that  we  all 
agree  that,  even  if  we  have  to  pay  for  it, 
we  must  have  Western  Australia  in  the 
Federation. 

Mr.  Symon.— Not  if  we  have  to  pay  for 
it. 

Mr.  WALKER.— I  shall  not  enlarge 
upon  the  subject  at  the  present  moment 
except  to  show  that  there  are  certain 
alternatives  which  we  must  face  if  we 
do  not  accept  the  recommendation  of  the 
Finance  Committee.  In  the  first  place, 
we  might  forego  intercolonial  free-trade 
for  a  period  of  years  so  far  as  Western 
Australia  is  concerned.  That  is  an  al- 
ternative which  may  be  more  welcome  to 
honorable  members  than  the  proposal  of 
the  Finance  Committee.  The  second  al- 
ternative is  the  imposition  of  a  Federal 
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Tariff  large  enough  to  enable  Western 
Australia  and  Tasmania  to  receive  amounts 
equal  to  those  which  are  now  received  from 
their  present  Tariffs.  That  would  mean  that 
the  Federal  Government  would  have  to 
impose  a  Tariff  heavy  enough  to  produce 
something  like  £8,000,000  of  revenue. 
The  third  alternative  is  that  Western 
Australia  will  not  come  into  the  Federa- 
tion. Now,  we  must  look  upon  the  present 
situation  of  affairs  much  as  if  we  were 
entering  into  a  partnership.  We  are  ac- 
quiring a  certain  good- will,  and  we  must  be 
prepared,  if  need  be,  to  pay  something  for 
it  in  the  interests  of  all.  Victoria,  South 
Australia,  and,  in  a  less  degree,  New  South 
Wales,  have  all  had  a  valuable  market  in 
Western  Australia,  and  it  would  be  of 
great  advantage  to  the  people  of  these 
colonies  to  have  a  practical  knowledge  of 
this  market. 

Mr.  Deakin. — What  are  we  going  to 
pay  for  it  1 

Mr.  WALKER.  —  According  to  the 
figures  which  were  put  before  the  Finance 
Committee,  Western  Australia  will  lose 
something  like  ±'380,000  a  year  if  her 
present  Customs  Tariff  is  discontinued. 
We  have  heard  from  other  sources  that 
these  figures,  like  a  great  many  of  the 
statistics  which  have  recently  been  pre- 
pared for  us,  are  not  quite  reliable.  We 
have  no  guarantee  that  those  who  prepared 
the  information  for  the  Western  Austra- 
lian Government  really  knew  if  the 
imports  from  the  other  colonies  were 
in  all  cases  the  products  of  those  colo- 
nies, or  products  of  foreign  countries 
re-exported.  The  honorable  member  (Mr. 
Holder)  mentioned  that  on  one  occasion 
in  South  Australia  something  like  £74,000 
was  paid  as  drawback  upon  goods  re- 
exported to  Western  Australia.  I  w^ould 
also  point  out  that,  as  the  Commonwealth 
Parliament  will  probably  impose  duties 
upon  articles  not  now  bearing  duties  in 
Western  Australia — sugar  and  tea,  for 
example — the  extra  revenue  thus  derived 
will  materially  reduce  the  loss  I  have 
mentioned.      The   probability    is — and    I 


think  the  right  honorable  member  (Sir 
George  Turner)  is  much  of  the  same 
opinion  as  I  am  in  regard  to  this  matter 
—that  probably  £200,000  would  more 
nearly  represent  the  loss  which  Western 
Australia  will  suffer  if  intercolonial  free- 
trade  is  brought  about.  As  a  representa- 
tive of  New  South  Wales,  I  do  not  think 
that  colony  would  grudge  having  to  pay 
one-third  of  that  amount — that  is,  a  little 
over  £60,000  a  year — for  the  great  ad- 
vantage of  absolute  intercolonial  free- 
trade. 

Mr.  Holder. — But  even  if  Western 
Australia  lost  £200,000,  that  would  not 
be  her  loss  in  excess  of  the  general  aver- 
age loss  of  the  colonies. 

Mr.  WALKER— No.  That  is  a  point 
which  I  have  omitted  to  mention,  and  I 
am  glad  that  the  honorable  member  has 
drawn  my  attention  to  it.  You  must 
subtract  from  the  amount  I  have  men- 
tioned the  average  loss  of  the  other 
colonies,  so  that  the  probability  is  that 
the  amount  which  will  have  to  be  paid 
to  Western  Australia  will  not  exceed 
£150,000.  I  think  that  the  advantage 
of  free  trade  with  that  colony  would  not 
be  dearly  purchased  by  the  expenditure 
of  £150,000  a  year  for  five  years. 
The  discussion  which  we  have  heard  only 
goes  to  confirm  me  in  the  opinion  that 
after  the  accomplishment  of  federation  it 
will  not  be  long  before  the  Commonwealth 
Government  and  the  various  states  Go- 
vernments see  the  desirability  of  feder- 
ating the  railways  and  the  public  debts  of 
the  colonies.  When  that  is  done  I  think 
the  saving  which  will  be  effected  will 
more  than  counterbalance  any  expense 
which  federation  would  otherwise  entail. 
It  seems  to  me  that  we  are  now  dealing 
with  a  very  important  part  of  the  Consti- 
tution, and  the  members  of  the  Finance 
Committee  need  not  be  ashamed,  I  think, 
of  the  manner  in  which  their  scheme  has 
been  received.  I  trust  that  our  little 
work  will  be  crowned  by  its  acceptance  by 
the  Convention,  and  that  a  large  majority 
of  honorable   members   will  agree  to  our 
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proposal  in  regard  to  the  colony  of  Wes- 
tern Australia. 

Mr.  DEAKIN  (Victoria).— If  the  esti- 
mate of  the  honorable  member  (Mr. 
Walker)  is  correct,  and  the  price  which 
the  other  colonies  will  have  to  pay  to 
Western  Australia  for  free  trade  with  her 
will  be  £150,000 — an  estimate  which 
appears  to  me  a  very  moderate  one — it  is 
possible,  and,  indeed,  highly  probable, 
that,  while  only  that  sum  will  be  required 
for  the  first  year,  the  payments  will  be 
much  larger  during  the  following  years. 
To  my  mind,  the  prospects  of  Western 
Australia  are  in  a  high  degree  promising, 
and  I  am  of  opinion  that  her  prosperity 
is  not  about  to  cease.  While  it  is  pro- 
posed that  the  loss  of  the  colony  shall  be 
calculated  at  the  rates  of  her  present 
Tariff  as  applied  to  her  importations  from 
year  to  year,  the  fact  has  been  lost  sight  of 
that  as  her  population  and  her  prosperity 
increase  the  amount  of  her  importations 
will  increase,  and  there  will  be  this  addi- 
tional inducement  for  an  increase,  that  the 
sweeping  away  of  intercolonial  duties  will 
also  tend  to  bring  about  a  larger  con- 
sumption. So  that,  while  the  amount  of 
£150,000  may  correctly  represent  her 
loss  upon  this  calculation  for  the  first 
year,  it  will  by  no  means  adequately 
represent  the  amount  which  will  have  to 
be  paid  during,  say,  the  fourth  and  fifth 
years  of  the  arrangement. 

Mr.  Walker. — Are  the  other  colonies 
going  to  stand  still  all  the  time  % 

Mr.  DEAKIN.— That  is  immaterial  to 
my  argument.  I  am  speaking  only  of  the 
sum  which  will  have  to  be  paid  by  the 
other  colouies  to  Western  Australia. 

Mr.  Symon. — The  calculation  ought  to 
be  based  upon  the  present  importations  of 
Western  Australia. 

Mr.  DExVKIN, — I  am  only  discussing 
the  proposal  of  the  Finance  Committee, 
and  am  drawing  attention  to  a  matter 
which  has  not  been  referred  to.  The  hon- 
orable member  (Mr.  Walker)  spoke  of 
what  he  termed  a  first  alternative  to  the 
[Mr.   Walker. 


proposal  of  the  Finance  Committee — that 
Western  Australia  should  retain  for  five 
years  her  present  Tariff,  and,  though  a 
member  of  the  Federation  in  other 
respects,  should  continue  to  levy  and 
collect  customs  duties  upon  all  impor 
tations  during  that  time  Naturally 
there  is  something  in  the  proposal  which 
is,  at  first  sight,  repugnant  to  those  who 
have  seen  in  the  early  acceptance  of  a 
uniform  Tariff  one  of  the  greatest  advan- 
tages offered  by  federation.  We  have, 
however,  already  commenced  to  whittle 
away  the  advantages  of  intercolonial  free- 
trade  in  no  inconsiderable  degree  by  the 
vexatious  bookkeeping  system,  of  which  the 
honorable  member  is  so  ardent  an  advocate. 
If  we  are,  therefore,  to  refuse  ourselves 
the  advantages  of  complete  intercolonial 
free-trade  during  a  period  of  five  years, 
is  it  not  a  proposition  worthy  of  considera- 
tion whether  Western  Australia  should 
be  allowed  to  retain  her  power  of  levying 
customs,  instead  of  having  her  possible 
loss  under  a  uniform  Tariff  made  good  by 
the  other  colonies?  Or,  if  a  uniform 
Tariff  were  imposed,  it  might  be  pos- 
sible to  allow  higher  duties  to  be  levied 
upon  certain  specified  articles,  such  as 
narcotics  and  stimulants,  in  Western  Aus- 
tralia, the  extra  amount  of  revenue  so  raised 
to  be  paid  to  the  credit  of  that  state. 
This  question  of  Western  Australia,  and 
of  possible  Tariff  differences,  can  be  more 
easily  considered  there  than  in  the  case 
of  any  other  state  except  Tasmania. 
Western  Australia  is  separated  from  us 
even  more  than  Tasmania  is  by  the 
sea,  on  account  of  the  great  distance 
between  her  nearest  settled  districts  and 
the  settled  districts  of  South  Austra- 
lia, consequently  it  is  not  to  be  feared 
that  any  differential  duties  to  be  imposed 
in  that  colony  would  lead  to  the  loss  of 
revenue  by  the  surreptitious  introduction 
of  goods  from  other  colonies.  We  are. 
therefore,  able  to  consider  her  case  excep- 
tionally, with  regard  to  the  Tariff.  Befor? 
we  add  to  the  burdens  which  the  states 
have  to  carry  under  this  Bill,  the  possibility 
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of  a  loss,  which  Mr.  Holder  has  held  out 
before  us  this  evening,  perhaps  too 
definitely;  the  probability  of  the  states 
having  to  contract  additional  losses  by 
making  contributions  to  a  portion  of  the 
Commonwealth  which  does  not  contri- 
bute to  our  losses — it  might  be  well  to 
consider  whether  for  a  period  of  five  years 
— a  long  time  to  us,  but  an  infinitesimal 
period  in  the  life  of  a  nation — it  would 
not  be  better  to  postpone  the  operation  of 
a  uniform  Tariff  so  far  as  Western  Aus- 
tralia is  concerned.  T  believe  that  would 
be  more  acceptable  to  the  independent 
spirit  of  that  colony,  which  Sir  John 
Forrest  and  others  have  expressed  this 
evening.  We  can  well  understand  why 
that  colony  does  not  desire  to  receive  from 
its  neighbours  what  might  not  be  abso- 
lutely its  due.  Under  these  circumstances, 
and  with  great  confidence,  I  commend  to 
the  consideration  of  the  Convention  before 
we  arrive  at  a  final  decision  the  adoption  of 
the  suggestion  now  made,  that  is,  the 
possibility  of  independent  Tariff  treatment 
for  a  period  of  five  years  so  far  as  Wes- 
tern Australia  is  concerned.  I  believe 
that  is  worthy  of  careful  deliberation 
before  we  adopt  the  proposal  now  before 
us.  The  amount  to  be  contributed 
has  been  calculated  by  an  honorable 
member  at  £150,000.  That,  however, 
will  undoubtedly  be  raised  by  the  cal- 
culations of  our  opponents  to  more  than 
double. 

Mr.  O'Connor. — What  would  you  do 
about  the  transferred  services  of  Western 
Australia,  such  as  the  Post  and  Telegraph 
department,  in  the  event  of  your  suggestion 
being  accepted  1 

Mr.  DEAKIN. — I  should  require  to 
look  at  the  figures  before  giving  a  pre. 
cise  answer  on  that  point.  I  understand 
that  the  other  services  of  Western  Aus- 
tralia which  would  be  transferred  are 
now  carried  on  at  a  loss.  There  might  be 
no  objection  to  taking  over  those  services 
if  it  was  desired  by  the  colony  and  was 
agreed  to  by  the  other  members  of  the 
Commonwealth. 


An  Honorable  Member. — The  services 
of  Western  Australia  are  not  carried  on  at 
a  loss. 

Mr.  DEAKIN.— In  that  case  I  was 
under  a  misapprehension,  but  the  latest 
figures  submitted  to  the  Convention  will 
enable  us  to  deal  with  that  subject.  In 
either  case  I  do  not  look  upon  the  diffi- 
culties as  insuperable.  However  reluctant 
we  may  be  to  allow  a  differential  Tariff 
over  a  period  of  five  years,  that  would  be 
better  than  to  plunge  into  the  unknown 
with  the  risk  of  having  any  provision  in- 
serted, the  financial  results  of  which  might 
be  consistently  misinterpreted  without  our 
being  afforded  an  opportunity  of  giving 
more  than  a  conjectural  reply. 

Mr.  McMILLAN  (New  South  Wales).— 
Would  it  not  be  better  to  postpone  the 
consideration  of  this  clause  until  we  dis- 
pose of  the  other  financial  clauses  1 

Mr.  Fraseii. — We  had  better  fight  itout. 

Mr.  McMILLAN. — It  is  a  very  serious 
matter  for  us  to  carry  the  proposal  now 
before  us.  I  am  ready  to  do  anything  in 
the  cause  of  federation,  and  in  order  to 
save  time — I  speak  with  a  certain  amount 
of  diffidence — it  does  seem  to  me  that 
in  view  of  the  varied  opinions  that  have 
been  expressed  to-night,  and  the  very 
serious  character  of  the  proposal,  which  has 
not  been  championed  by  the  members  of 
the  Finance  Committee  as  completely  as 
might  have  been  expected,  it  would  be 
better  to  postpone  the  further  considera- 
tion of  the  clause  until  we  have  dealt  with 
the  other  financial  clauses.  It  is  possible 
that  there  may  be  some  proposal  made 
which  will  be  satisfactory,  and,  if  not,  we 
can  go  back  to  the  proposal  now  before  us. 

An  Honorable  Member. — There  are  no 
other  important  financial  clauses  to  deal 
with. 

Mr.  McMILLAN. — Yes,  we  have  to  deal 
with  the  debts,  which  will  involve  a  long 
debate.  It  is  certain  that  we  are  now  in 
the  last  stage  of  our  labours,  and  it  is  not 
likely  that  what  we  do  now  will  be  re 
considered.  I  take  it  for  granted  that  what 
we  do  now  with  regard   to  these  financial 
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clauses  will  be  final,  and  1  would  again 
urge  that  this  clause  be  postponed  until 
we  deal  with  the  other  financial  clauses. 
1 1  must  be  recollected  that  we  came  here 
to-night  with  one  simple  issue  before  us, 
but  there  has  been  a  debate  which  has 
taken  a  very  wide  range,  dealing  with  all 
the  difficulties  connected  with  the  subject. 
Another  thing  we  must  recollect  is  that 
this  is  the  first  new  proposal  of  a  drastic 
character  on  the  top  of  the  proposals 
\\  hich  we  had  at  the  previous  sittings  of 
the  Convention.  I  believe  it  would  save 
time,  and,  at  any  rate,  it  will  save  us  from 
coming  to  a  hasty  vote  on  a  matter  which 
may  be  of  vital  consideration,  if  we  post- 
pone going  to  a  division  on  the  subject. 
If  Sir  George  Turner  would  withdraw  his 
amendment,  the  consideration  of  the  clause 
might  afterwards  be  postponed. 

Sir  GEORGE  TURNER  (Victoria).— 
If  there  is  any  desire  to  postpone  the  con- 
sideration of  the  clause,  I  have  no  wish  to 
stand  in  the  way,  and  I  shall  be  willing 
to  withdraw  my  amendment. 

Mr.  Deakin. — We  cannot  settle  the 
question  to-night. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  the  suggestion  of  the  honorable 
member  (Mr.  McMillan)  is  well  worthy  of 
acceptance.  Mr.  Deakin  has  made  a  sug- 
gestion which  I  think  ought  to  be  taken 
into  consideration.  It  is  impossible  to 
finish  this  discussion  to-night,  and  I  think 
it  was  only  intended  to  sit  half-an-hour 
longer  than  the  present  hour.  I  therefore 
think  the  best  course  will  be  to  postpone 
the  discussion. 

Mr.  Holder. — The  next  two  clauses 
are  not  important,  and  we  might  deal 
with  them,  as  they  will  not  take  much 
time. 

Mr.  O'CONNOR.  —  If  they  are  not 
important  they  will  not  take  much  time 
to-morrow.  I  beg  to  move,  sir,  that  you 
report  progress,  and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  ten 
o'clock  p.m. 

[Mr.  McMillan. 


FBI  DAY,  18th  FEBRUARY,  1898. 


Petition— Return  :  Federal  Finance  — Printing  of  Amend- 
ments—Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  thirty- 
four  minutes  past  ten  o'clock  a.m. 

PETITION. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia) presented  a  petition  from  the 
Western  Australian  Christian  Endeavour 
Union,  praying  that  the  Convention  would 
introduce  into  the  Federal  Constitution  a 
clause  recognising  Almighty  God  as  the 
Supreme  Ruler  of  the  Universe. 

The  petition  was  received  and  read. 

FEDERAL  FINANCE. 

Sir  GEORGE  TURNER  '(Victoria).— I 
desire  to  lay  on  the  table  a  return  in  sub- 
stitution for  the  return  I  laid  on  the  table, 
and  which  was  ordered  to  be  printed,  on 
the  10th  February,  1898.  I  also  beg  to 
move  that  it  be  printed. 

The  motion  was  agreed  to. 

PRINTING  OF  AMENDMENTS. 

Mr.  SYMON  (South  Australia).— May 
I  suggest  for  the  consideration  of  the 
leader  of  the  Convention  that,  at  the 
earliest  opportunity  at  which  it  can 
possibly  be  conveniently  managed,  we 
might  be  able  to  have,  before  we  enter  on 
the  reconsideration  of  clauses,  either  an 
entirely  or  a  partially  reprinted  Bill,  see- 
ing that  a  great  many  of  the  clauses  have 
been  altered  and  re-arranged  1 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— Before  the  leader  of  the  Con- 
vention replies  to  that  question,  I  would 
like  to  suggest  that  prior  to  a  reprint  of 
the  Bill  being  made — and  I  think  it  is 
very  necessary  that  there  should  be  a  re- 
print— it  would  be  exceedingly  advisable 
to  insert  the  drafting  amendments,  and  also 
that  we  might  follow  the  practice  pursued 
in  New  South  Wales  of  putting  the 
drafting  amendments  in  the  Bill  in  gloho, 
by  a  suspension  of  the  standing  orders. 

Mr.  BARTON  (New  South  Wales).— I 
think  that  the  suggestions  that  have  just 
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been  made  are  worthy  of  consideration.  I 
think  that  perhaps  it  would  be  an  advis- 
able thing  that,  as  soon  as  the  new  clauses 
have  been  considered,  there  should  be, 
before  the  reconsideration  or  recommittal 
stage,  a  formal  recommittal  of  the  Bill  for 
the  purpose  of  authorizing  the  Drafting 
Committee  to  insert  drafting  amendments 
in  the  print  of  the  Bill,  so  that  honorable 
members  may  see  them  in  print.  That 
will  be  a  desirable  thing,  for  the  purpose  of 
enabling  honorable  members  to  see  in  what 
way  it  is  proposed  to  deal  with  the  draft- 
ing of  clauses.  That,  of  course,  would  not 
be  final;  the  recommittal  stage  would  come 
afterwards. 

Sir  George  Turner. — It  would  be  well 
to  clearly  show  the  alterations  by  using 
different  type. 

Mr.  BARTON.— I  would  show  the 
matter  inserted  in  black  type,  and  what 
has  been  taken  out  in  type  crossed  by 
erasure  marks.  If  that  is  done  I  think 
it  will  be  convenient  to  every  honorable 
member.  It  would  be  perfectly  under- 
stood that  there  would  be  no  finality  at 
that  stage,  as  before  we  finally  conclude 
our  labours  there  will  be  necessity  for  a 
short  adjournment,  to  enable  the  Drafting- 
Committee  to  recast  that  part  of  the 
work,  having  regard  to  amendments  made 
by  honorable  members.  If  the  suggestions 
find  favour  with  the  Convention,  as  I 
think  they  ought,  I  will  be  prepared  to 
adopt  them. 

Mr.  REID  (New  South  Wales).— I  do 
not  know  whether  the  proposals  of  the 
leader  of  the  Convention  mean  that  the 
drafting  amendments  will  be  made  before 
we  have  an  opportunity  of  looking  at  the 
amendments.  I  would  suggest  that  the 
drafting  amendments  should  be  printed  in 
the  method  described  by  Mr.  Barton,  so 
that  every  honorable  member  can  see 
them,  and  the  effect  of  them,  but  that 
they  should  not  be  formally  moved  into 
the  Bill  until  honorable  members  have  an 
opportunity,  if  they  see  anything  that 
in  their  opinion  requires  alteration,  of  con- 
ferring with  the  Drafting  Committee.     I 


think  the  adoption  of  that  plan  might  save 
further  alterations.  I  suggest  that  the 
proposed  drafting  amendments  should  bo 
distributed  in  the  method  described, 
picked  out  in  different  type,  and  before 
the  Drafting  Committee  formally  move 
them  into  the  Bill,  because  it  might  be 
that  some  honorable  members  would  be 
able  to  bring  some  things  under  the  notice 
of  the  Drafting  Committee  before  the 
amendments  are  passed,  so  as  to  save  any 
necessity  for  further  amendments. 

Mr.  Barton. — The  drafting  amendments 
will  be  formally  passed  on  the  under- 
standing that  there  will  be  no  finality  at 
that  stage. 

Mr.  REID.— I  think  they  should  be 
first  distributed  before  they  are  formally 
passed. 

Mr.  Barton. — That  shall  be  done. 

Mr.  REID. — It  is  our  duty  to  assist  the 
Drafting  Committee  in  the  most  difficult 
and  responsible  task  which  they  have  to 
perform,  and  when  the  drafting  amend- 
ments have  been  distributed,  honorable 
members  might  suggest  to  the  Drafting- 
Committee  anything  they  think  worthy  of 
consideration.  That  will  enable  the  Draft- 
ing Committee  to  move  their  amendments 
into  the  Bill  with  the  more  confidence. 

Mr.  BARTON  (New  South  Wales).— I 
shall  adopt  that  suggestion  of  Mr.  Reid 
also.  I  shall  see  that  the  drafting  amend- 
ments so  far  put  into  shape  by  the  Draft- 
ing Committee  are  handed  round  before 
the  reprint  of  the  Bill  spoken  of  is  issued. 
There  are  a  great  number  of  those  amend- 
ments. Honorable  members  have  under- 
stood me,  from  time  to  time,  to  appeal  to 
the  Convention  for  any  assistance  or  sug- 
gestion in  the  work  of  the  Drafting  Com- 
mittee, and  I  have  only  to  repeat  now  that 
any  such  assistance  will  be  welcome. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 
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Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  Mr.  Barton's  proposal 
for  the  insertion  of  new  clause  93b  (see 
page  1122),  and  of  Sir  George  Turner's 
amendment  (see  page  1140). 

Mr.  McMILLAN  (New  Soutli  Wales).— 
Before  the  clause  that  we  were  discussing 
last  night  is  withdrawn  or  postponed,  I 
should  like  to  crave  the  indulgence  of 
the  committee  while  I  say  a  few  words. 
I  must  confess  to  a  certain  amount  of 
embarrassment  yesterday  evening.  I  did 
intend  to  say  something  in  the  earlier  part 
of  the  debate,  but  we  were  so  bombarded 
by  a  perfect  tornado  of  suggestions  from 
the  Finance  Committee  itself,  that  certainly 
the  whole  course  of  the  stream  was  altered. 
Now,  I  only  rise  particularly  to  make  one 
or  two  suggestions  which  can  be  taken 
into  consideration  afterwards,  but  I  might, 
for  one  moment,  bring  the  committee  back 
exactly  to  the  position  from  which  we 
started.  I  take  it  that  we  are  all  agreed 
that  this  debate  implies  some  special 
arrangement  for  Western  Australia,  in 
order  to  do  justice  to  that  colony  in  its 
peculiar  circumstances.  I  take  that  as 
the  position  which  we  all  agree  to,  and 
that  we  are  willing  to  entertain  any  rea- 
sonable proposal,  so  long  as  it  will  not 
be  fatal  to  federation,  because  I  think  it 
would  be  better  that  Western  Australia 
should  be  left  out  of  the  Federation  for 
the  present  than  that  anything  should  be 
done  that  would  endanger  the  scheme  as 
a  whole.  Now,  after  all,  why  is  it  that  we 
are  giving  certain  consideration  to  Western 
Australia  ?  It  is  because  there  is  a  large 
volume  of  colonial  imports  into  that  colony 
— exports  from  the  other  colonies — the 
duties  on  which  Western  Australia  would 
lose,  and  because  we  think  that  the  doing 
away  with  all  imposts  on  our  borders  inter- 
colonially  is  an  enormous  advantage  to  the 
other  colonies.  Now,  what  colonies  will 
gain  by  that  process  ?  Certainly  the  colo- 
nies that  export  to  Western  Australia. 
And  before  we  go  into  any  scheme,  it  is 
well  to  see  what  is  the  bed-rock  of  justice 
in  this  matter.     I  do  not   mean   to  say, 

[Mr.  McMillan. 


for  one  moment,  that,  in  dealing  with  this 
Constitution  broadly,  we  have  a  right 
to  look  at  everything  from  the  point  of 
view  of  the  absolute  sense  of  justice  or 
scientific  proportion,  but  it  is  just  as  well 
to  get  at  that  first,  and  then  reason  from 
it.  Now,  if  in  the  scheme  that  was  pro- 
posed by  the  Finance  Committee  they 
wanted  an  absolutely  just  and  scientific 
adjustment,  it  would  have  been  of 
this  kind — that  the  loss  of  Western 
Australia  should  be  made  up  exactly 
in  proportion  to  the  exports  of  the 
different  colonies  to  Western  Australia. 
That  is  the  bed-rock  justice  of  the  thing. 
On  the  other  hand — and  I  am  only  now 
speaking  in  the  most  tentative  way,  with 
a  view  to  the  Finance  Committee  and 
others  considering  the  question  —  this 
scientific  arrangement  might  cause  a  great 
deal  of  friction  and  unpleasantness. 

Mr.  Holder. — The  Finance  Committee 
had  that  suggestion  before  them. 

Mr.  McMILLAN.— I  did  not  know  that. 
If  we  cannot  arrange  matters  scientifically 
we  may  sometimes  do  it  by  a  rough-and- 
ready  method.  What  we  want  in  most 
of  these  financial  arrangements  is  to  get 
at  certainty  with  regard  to  the  state  Trea- 
suries, and  really  it  seems  to  me — although 
I  do  not  put  the  view  as  one  that  can  be 
entertained,  because  I  recognise  that  it  is 
open  to  grave  objections,  as  almost  every 
view  is — that  it  would  be  better  almost 
to  fix  upon  a  sum,  say,  £150,000  a  year  if 
you  like,  although  I  know  very  well 
that  it  may  be  only  £5.  We  have  had 
figures  put  before  us  by  the  Hon.  Mr. 
Holder  which  are  approximately  cor- 
rect. We  owe  a  debt  of  gratitude  to 
him  for  the  great  care  he  has  taken, 
and  the  grasp  he  has  shown  of  all  the 
principal  factors  in  this  financial  problem 
all  through  these  debates.  I  say  again 
that  sometimes  a  rough-and-ready  method 
may  be  adopted.  So  far  as  I  am  concerned, 
and  I  have  no  right  to  speak  for  my  own 
colony  excepting  personally,  I  should  be 
quite  willing  to  agree  to  a  specific  sum 
being  distributed  per  capita.     That  would 
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not  be  fair,  in  one  sense,  but  in  the  case 
of  Tasmania,  where  the  finances  are  worked 
on  a  very  close  margin,  and  where,  with- 
out any  disrespect  to  that  colony,  it  is 
very  difficult  to  make  elastic  the  sources 
of  revenue,  it  would  fall  very  lightly 
on  a  per  capita  basis.  Then  we  have  the 
proposal  of  my  honorable  friend  (Mr. 
Deakin),  which  is  very  well  worthy  of  con- 
sideration. I  happened  to  be  out  of  the 
chamber  during  the  earlier  part  of  his 
speech,  but  I  understand  he  proposed  that 
the  Federal  Parliament  should  put  some 
extra  duties  on  certain  special  articles, 
and  that  Western  Australia  should  derive 
the  benefit  of  those  extra  duties. 

Mr.  Deakin.— Duties  in  Western  Aus- 
tralia. 

Mr.  McMILLAN. — There  is  that  propo- 
sal ;  and  there  is  another  possible  plan,  if 
no  other  means  are  open  to  us,  that  of  keep- 
ing on  the  intercolonial  Tariff  with  Western 
Australia  during  the  first  five  years. 

Mr.  Deakin. — I  mentioned  that  as  an 
alternative. 

Mr.  McMILLAN.— The  advantage  we 
would  derive  from  the  fixing  of  a  specific 
sum  is  this,  that  we  would  be  able  to  tell 
all  Australia  that  every  barrier  to  trade 
within  the  colonies  was  removed.  I  hope 
honorable  members  will  not  think  I 
wanted  to  delay  the  discussion.  I  have 
simply  stated  my  views  very  shortly.  Of 
the  imports  into  Western  Australia,  New 
South  Wales  only  contributes  a  very  small 
proportion.  Perhaps  the  Right  Hon.  Mr. 
Reid  will  tell  me  what  that  proportion  is  ? 

Sir  George  Turner. — It  is  rapidly  in- 
creasing. 

Mr.  Reid. — It  is  not  much  at  present. 
I  suppose  about  one-eighth,  but  it  is 
rapidly  increasing. 

Mr.  McMILLAN.— With  all  the  enter- 
prise of  our  people,  we  are  at  a  dis- 
advantage. There  is  Tasmania  with  all 
its  great  production,  and  its  facilities  for 
production,  and  then  there  is  Victoria. 
It  will  clearly  be  seen  that  in  almost  any 
proposal  that  is  not  based  upon  a  distri- 
bution according  to  the  exports  of  that 


colony,  New  South  Wales  would  have  to 
pay  a  very  large  sum  for  the  sake  of 
federation.  My  reason  for  asking  for  an 
adjournment  was  that,  in  the  light  of  this 
criticism,  the  whole  matter  might  be  con- 
sidered between  this  and  the  completion 
of  the  other  financial  clauses.  I  do  not 
think  there  will  be  any  great  difficulty 
over  the  question  of  debts,  because  that  is 
not  a  matter  that  affects  one  colony  as 
against  another.  If  this  question  can  be 
settled  on  an  equitable  basis  it  will 
practically  close  the  whole  of  our  finan- 
cial troubles,  and  certainly  it  has  in  it  in- 
gredients of  trouble,  which,  although  every 
other  portion  of  our  financial  work  might 
be  right,  might  become  a  source  of  irrita- 
tion, and  create  a  difficulty  to  many  of  us 
in  placing  the  Constitution  before  our 
respective  colonies.  I  throw  out  these 
suggestions  for  what  they  are  worth,  and 
I  trust  that  some  satisfactory  solution  of 
this  problem  will  be  found. 

Mr.  DEAKIN  (Victoria).— I  rise,  not  to 
detain  the  committee,  but  to  put  forward 
an  amendment  which  would  be  quite 
acceptable  to  myself,  although  it  varies  in 
one  important  particular  the  proposal  that 
was  submitted  in  a  crude  way  yesterday 
evening.  I  will  read  it  now  as  a  proposi- 
tion that  is  worthy  of  the  consideration 
of  the  Convention,  either  in  this  or  in 
an  altered  form.  It  takes  the  shape  of  a 
new  clause,  and  is  as  follows  : — 

To  compensate  the  Treasury  of  the  state 
of  Western  Australia  for  any  diminution  of 
revenue  which  might  be  caused  by  the  imposi- 
tion of  uniform  duties  of  customs,  or  by  the 
operation  of  free  trade  and  intercoms  among 
the  several  states,  the  Commonwealth  may,  on 
the  imposition  of  such  uniform  duties,  and  for 
five  years  afterwards,  impose  and  collect  on  the 
articles,  and  to  the  extent  agreed  on  between 
the  Commonwealth  and  that  state,  further 
duties  of  customs  in  respect  of  goods  originally 
imported  from  beyond  the  limits  of  the  Com- 
monwealth and  entering  that  state. 

The  proposal  I  submitted  yesterday  has 
been  altered  by  a  limitation  of  the  addi- 
tional duties.  As  first  made  it  embraced 
all  duties,  including  the  intercolonial. 
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Mr.  Symon. — Is  it  limited  to  goods 
imported  from  abroad  ? 

Mr.  DEAKIN.— Yes,  that  is  the  im- 
portant addition — a  very  valuable  addi- 
tion, of  course,  from  the  point  of  view  of  the 
other  colonies,  but  a  serious  addition  from 
the  point  of  view  of  Western  Australia. 

Mr.  James. — It  might  increase  our  loss 
and  increase  your  gain. 

Mr.  DEAKIN.— Duties  are  taken  off 
certain  goods  that  you  import. 

Sir  John  Forrest. — And  our  markets 
would  be  open  to  you. 

Mr.  DEAKIN.— Yes,  the  duties  are 
taken  off  goods  coming  from  the  other 
colonies,  and  put  on  goods  coming  from 
abroad.  I  put  this  suggestion  before  the 
Convention.  Of  course  the  representatives 
of  Western  Australia  will  indicate  whether 
this  addition  to  the  proposal  as  originally 
made  is  an  obstacle  from  their  point  of 
view,  and  to  what  extent  it  is  an  obstacle. 

Sir  GEORGE  TURNER  (Victoria).— 
This  matter  of  continuing  the  intercolonial 
duties  so  far  as  Western  Australia  is  con- 
cerned was  fully  considered  by  the 
Finance  Committee.  We  saw  that  if  such 
an  arrangement  were  made,  the  same  con- 
cession would  be  demanded  by  other  colo- 
nies with  regard  to  certain  duties  which, 
in  their  opinion,  ought  to  be  continued  in 
the  interests  of  the  producers.  In  order 
not  to  give  rise  to  such  a  claim,  we  had 
to  abandon  further  consideration  of  that 
proposal.  My  honorable  friend  (Mr. 
Deakin)  now  makes  a  proposal  which 
I  am  afraid  cannot  be  accepted. 
He  says  that  Western  Australia  is  to 
allow  intercolonial  goods  to  be  ad- 
mitted free.  She  will,  therefore,  lose  a 
certain  amount  of  revenue.  The  uniform 
Tariff  may  make  up  a  portion  of  that 
loss,  but  Western  Australia  is  to  have  an 
increased  Tariff  on  goods  coming  from 
abroad,  for  the  purpose  of  enabling  her 
to  get  an  extra  revenue.  Many  persons  in 
Western  Australia  will  say  to  this — "If 
you  are  going  to  subject  us  to  an  increased 
Tariff,  and  we  have  to  pay  the  extra 
duties  out  of  our  own  pockets,  we  will  not 
[Mr.  Deakin. 


federate."  There  is  also  this  considera- 
tion, that  when  a  duty  is  raised  beyond  a 
certain  amount  the  less  money  you  collect 
by  means  of  it. 

Mr.  McMillan. — In  some  cases. 

Sir  GEORGE  TURNER.— In  many 
cases.  Where  they  are  mere  revenue 
duties,  if  you  sufficiently  increase  them 
you  also  increase  the  price  to  the  con- 
sumers— that  is,  where  the  articles  cannot 
be  produced  in  the  colony  itself.  Sup- 
posing that  the  Federal  Parliament  put  a 
duty  of  3d.  a  pound  on  tea,  and  for  the 
purpose  of  assisting  Western  Australia 
said  that  in  that  colony  that  duty  should 
be  6d.  a  pound,  the  consumers  would  pay 
the  extra  3d. 

Mr.  Dobson.  —  The  consumers  would 
save  £389,000  in  intercolonial  duties. 

Sir  GEORGE  TURNER.— To  some 
extent  they  would. 

Mr.  McMillan. — It  is  purely  a  Trea- 
sury matter. 

Sir  GEORGE  TURNER.— I  believe 
that  the  bulk  of  the  people  who  consume 
the  goods  would  pay  exactly  the  same 
price  for  them.  It  would  be  no  benefit  to 
them,  but  it  would  be  a  benefit  to  those 
who  buy  in  large  quantities. 

Mr.  McMillan. — Then,  if  there  were 
100  per  cent,  on  an  article,  and  you  took 
it  off,  it  would  make  no  difference. 

Sir  GEORGE  TURNER.— The  honor- 
able member  wants  to  reduce  the  thing  to 
an  absurdity. 

Mr.  McMillan.  —  Does  not  the  right 
honorable  member  see  that  prices  must 
come  down  by  competition  1 

Mr.  Deakin. — It  is  all  very  well  to  say 
they  must,  but  they  very  often  do  not. 

Sir  GEORGE  TURNER.— Our  experi- 
ence is  that  they  do  not.  I  should  be  glad 
to  adopt  this  proposal  if  it  were  feasible, 
but  there  are  objections  to  it  which  must 
be  considered.  If  you  put  on  extra  duties 
as  revenue  duties  the  people  will  have  to 
pay  them,  and  when  you  tell  the  people 
that  they  will  have  to  pay  something- 
extra,  you  may  make  up  your  mind  that 
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they  will  have  nothing  to  do  with  federa- 
tion. In  endeavouring  to  frame  a  Consti- 
tution we  must  look  at  these  matters  from 
a  practical  point  of  view.  It  has  been 
our  experience  in  our  own  colony  that 
when  you  largely  increase  certain  duties 
you  diminish  the  revenue  obtained  from 
them.  The  same  thing  will  happen  to 
Western  Australia.  Instead  of  this  pro- 
posal being  a  benefit  to  them,  it  might 
simply  cause  a  further  loss. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  am  sure  that  all  my  colleagues 
must  feel  grateful  to  my  honorable  friend 
(Mr.  Deakin)  for  the  proposal  he  has  made, 
and  which  he,  I  suppose,  considers  to  be  in 
our  interests.  I  regret  to  say  that  I  can- 
not view  it  with  favour.  The  honorable 
member,  quite  innocently  of  course,  pro- 
tects the  producing  colonies  by  providing 
that  our  ports  shall  be  free,  but  he  does 
not  make  any  provision  whatever  to 
meet  the  difficulty  that  we  fear.  It 
reminds  me  of  another  suggestion  that 
has  been  made  recently,  that,  although 
we  will  lose  a  certain  amount  of  revenue, 
the  money  will  remain  in  the  pockets  of 
our  people,  and  we  can  make  up  the  loss 
by  some  other  form  of  taxation.  Mr. 
Deakin  proposes  that  we  should  recoup 
ourselves  by  increasing  the  customs  duties 
on  goods  of  foreign  manufacture.  I  may 
point  out  that  such  goods  are  subject  to 
very  high  duties  at  the  present  time.  In- 
toxicants and  narcotics  are  taxed  to  as 
as  great,  if  not  a  greater,  extent  in  Wes- 
tern Australia  than  in  any  other  colony. 

Mr.  Solomon. — To  a  greater  extent,  so 
far  as  liquor  is  concerned. 

Sir  George  Turner.  —  What  is  the 
extent? 

Sir  JOHN  FORREST.— Sixteen  shil- 
lings a  gallon;  and  it  would  be  difficult  to 
further  tax  such  commodities.  The  pro- 
posal now  made  is  impracticable,  and 
would  be  of  no  use  whatever  to  Western 
Australia.  I  would  suggest,  as  a  means  of 
getting  rid  of  the  difficulty,  and  also  with 
a  view  of  not  treating:  Western  Australia 


in  this  Bill  exceptionally,  that  the  proposal 
of  Sir  George  Turner  should  be  adopted 
with  the  alteration,  that  in  the  event  of 
the  uniform  Tariff  producing  to  a  colony  a 
greater  amount  than  was  produced  by  the 
Tariff  of  the  colony  before  the  introduc- 
tion of  the  uniform  Tariff,  all  contributions 
shall  cease — that  the  contributions  shall 
only  remain  in  case  the  uniform  Tariff  fails 
to  produce  as  much  as  the  state  Tariff  did 
previously.  That  would  be  a  simple  plan. 
It  might  result,  and  I  think  it  probably 
would,  in  nothing  being  contributed  at  all. 
Mr.  Solomon. — Is  not  that  the  proposal 
of  the  Finance  Committee  ? 
Sir  JOHN  FORREST.— No. 
Mr.  Solomon. — To  a  very  great  extent 
it  is. 

Sir  JOHN  FORREST.— This  proposal 
is  general.  Every  colony  would  be  secured 
in  an  amount  equal  to  the  amount  received 
when  the  uniform  duties  were  introduced. 
We  all  look  forward — at  any  rate,  I  do 
in  my  own  colony — to  a  large  increase 
of  trade  and  business,  and  therefore  I 
believe  the  uniform  Tariff  will  pro- 
bably yield  a  larger  amount  than  is 
produced  at  the  present  time  in  Western 
Australia.  That  same  remark  applies  to 
every  other  colon}7.  But  it  would  be  a 
great  assistance  to  the  passage  of  this 
Bill  if  the  Treasurers  of  the  colonies  were 
able  to  say  to  their  people — "  At  any  rate, 
under  the  uniform  Tariff,  for  five  years, 
you  would  be  assured  of  as  much  revenue 
from  the  Customs  as  you  were  receiving 
when  the  uniform  Tariff  was  introduced." 
If  that  idea  meets  with  any  favour 
from  honorable  members,  it  would  be  a 
fair  compromise,  and  a  fair  way  of  dealing 
with  the  matter.  In  fact,  I  do  not  think 
it  looks  well  at  all  to  introduce  into  a 
great  State  document,  such  as  we  are  try- 
ing to  produce,  a  clause  giving  different 
treatment  to  one  part  of  the  Common- 
wealth as  distinguished  from  another  part. 
No  one  can  say  that  my  proposal  is  un- 
reasonable. It  would  only  go  so  far  as  to 
provide  that  Western  Australia  should  be 
assured  that  for  five  years  she  would  have 
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as  much  revenue  from  the  Customs  as  she 
had  when  the  uniform  Tariff  was  intro- 
duced. 

Mr.  SYMON  (South  Australia).— This 
is  a  matter  which  so  greatly  concerns 
Western  Australia  that  I  had  no  hesitation 
in  feeling  we  were  all  desirous  of  hearing 
the  views  of  Sir  John  Forrest  on  the  pro- 
posal now  before  the  committee.  We 
must  all  feel  that  Mr.  Deakin's  amend- 
ment has  gone.  It  is  impossible,  as  Sir 
George  Turner  pointed  out,  that  the 
people  of  Western  Australia  would  be 
likely  to  accept  a  Constitution  under  which 
they  were  likely  to  be  taxed  double,  it 
might  be,  the  amount  which  people  of  the 
other  colonies  are  taxed  on  their  tea,  sugar, 
or  imported  machinery — that  in  Western 
Australia  increased  taxation  should  be  im- 
posed, from  which  the  other  colonies  are 
free.  Then,  it  would  have  the  effect  of 
creating,  in  Western  Australia,  a  dis- 
criminating Tariff,  not  only  against  foreign 
nations,  as  ordinarily  understood,  but 
against  England.  We  do  not  know  on  what 
articles  these  additional  duties  might  be 
imposed,  and  the  result  would  be  that  we 
should  have  very  great  difficulty,  from 
a  financial  and  economic  point  of  view, 
staring  us  in  the  face.  In  addition  to  all 
this,  further  complications  and  difficulties 
would  be  occasioned  by  the  possibility  of 
goods  on  which  taxation  was  levied  being 
imported  into  other  colonies,  and  thence, 
under  the  free  intercolonial  system,  into 
Western  Australia.  To  prevent  that, 
there  would  be  required  a  system  of  book- 
keeping and  an  espionage  which  would 
create  difficulty  and  irritation.  I  think, 
however,  as  Sir  George  Turner  and  Sir 
John  Forrest  have  dealt  with  this  amend- 
ment effectually,  it  is  unnecessary  to  say 
more  on  the  subject,  except  that  we  are  all 
indebted  to  Mr.  Deakin,  I  am  sure,  for 
having  evolved  a  suggestion  which,  if  not 
open  to  the  objections  I  have  mentioned, 
would  have  afforded  a  way  out  of  a  very 
serious  difficulty. 

Mr.    Deakin.  —  Mr.    Walker   made   a 
similar  suggestion  last  night. 
[Sir  John  Forrest. 


Mr.  SYMON.— I  did  not  hear  Mr. 
Walker  make  the  suggestion.  As  to  Sir 
George  Turner's  amendment,  the  fatal 
objection  to  my  mind  appears  to  be  that 
there  is  no  proper  legitimate  source  from 
which  this  money  would  come  to  com- 
pensate the  var  jus  colonies  sustaining 
loss.  It  has  been  pointed  out  that  if  the 
Customs  revenue  were  to  be  the  source,  the 
money  would,  of  course,  primarily  come 
from  New  South  Wales.  The  figures  dealt 
with  so  ably  and  lucidly  by  Mr.  Holder 
have  satisfactorily  and  once  for  all  estab- 
lished that  fact.  Sir  George  Turner 
says — "I  don't  want  this  money  to  come 
out  of  New  South  Wales."  But  all  the 
colonies  except  New  South  Wales  will  be 
losing  colonies,  and,  without  so  providing 
in  the  Constitution,  Sir  George  Turner 
suggests  that  the  money  must  come  either 
from  borrowed  money  or  out  of  extra 
taxation,  or,  as  Sir  John  Forrest  says,  out 
of  the  proceeds  of  Commonwealth  lands 
within  the  federal  territory. 

Sir  George  Turner. — Or  the  Federal 
Tariff  being  so  framed  as  not  to  make  a 
loss  to  any  of  the  colonies. 

Mr.  SYMON.— My  honorable  friend 
shrinks  from  putting  any  one  of  these 
suggestions  into  the  amendment ;  and  I 
invite  him  to  do  so. 

Sir  George  Turner. — You  want  to  trust 
the  Federal  Parliament.  Always  do  that 
when  you  are  in  a  hole. 

Mr.  SYMON.— I  say  trust  the  Federal 
Parliament  altogether,  all  in  all  or  not  at 
all,  in  the  matter.  My  honorable  friend 
says  on  the  one  hand  we  should  trust  the 
Federal  Parliament,  and  the  next  moment 
he  expresses  mistrust.  The  suggestion 
now  before  the  committee  means  that  we 
are  placing  on  the  face  of  the  Constitution 
a  declaration  with  which  Mr.  Reid  is  to  go 
to  New  South  Wales,  to  the  effect  that 
there  is  to  be  a  very  high  Tariff  indeed. 
If  Mr.  Reid  is  willing  to  do  that  I  do  not 
think  any  of  us,  free-traders  or  protec- 
tionists, need  complain.  But  I  apprehend 
that  Mr.  Reid  is  not  willing  to  do  that. 
As  to  the  suggestion  about  borrowing  money 
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in  order  to  make  good  the  contributions 
of  the  states,  I  do  not  think  any  man  in 
the  Convention  would  tolerate  that  for  a 
moment.  Whatever  the  exigencies  of 
local  finance  may  be,  and  whatever  the 
peculiarities  of  administration  under  neces- 
sity may  be,  still  we  do  not  flaunt — I  say 
"we,"  but  I  do  not  think  the  Treasurer 
of  South  Australia  has  ever  flaunted  in 
the  eyes  of  the  people,  or  in  the  eyes  of 
the  British  community,  that  our  colony 
was  using  borrowed  money  to  pay  ordinary 
expenditure. 

Sir  George  Turner. — The  states  would 
have  to  borrow  to  make  up  their  deficits, 
so  it  is  as  bad  one  way  as  the  other. 

Sir  John  Forrest. — They  have  always 
done  it. 

Mr.  SYMON.— I  believe  those  difficul- 
ties are  greatly  exaggerated.  My  own  be- 
lief is  that,  with  the  impetus  that  will  be 
given  to  the  business  prospects  after  fede- 
ration, and  with  the  adjustment  of  a  wise 
uniform  Tariff,  we  shall  find  little  financial 
difficulty  indeed.  It  would  be  really  a 
mere  bagatelle.  We  are  magnifying  mole- 
hills into  mountains. 

An  Honorable  Member. — There  will 
be  the  increase  of  population. 

Mr.  SYMON.— And  there  will  be  the 
increase  of  population.  As  has  been  said, 
if  you  have  a  very  high  Tariff  you  reduce 
your  revenue ;  but  if  you  have  a  high,  but 
an  adequate,  fair,  and  just  revenue  Tariff 
— which  we  all  admit  must  come — the 
losses  to  the  states  will  be  very  consider- 
ably minimized  from  what  we  believe 
they  might  otherwise  be.  The  fatal  ob- 
jection to  the  amendment  before  the  com- 
mittee is  that  there  is  no  source  from 
which  this  money  can  legitimately  come, 
except  out  of  the  pocket  of  the  people  of 
New  South  Wales.  I  thoroughly  agree 
with  what  Mr.  Holder  has  said,  and  I  hope 
the  amendment,  if  a  division  is  taken,  will 
be  rejected. 

Sir  PHILIP  FYSH  (Tasmania).  —  I 
rise  to  support  the  proposal  of  Mr. 
McMillan  that  the  further  consideration 
of    this   subject    should  be   delayed.      I 


think  we  might  yet  find  some  way  out  of 
the  difficulty  if  the  Finance  Committee 
were  again  to  meet  with  our  friends  from 
Western  Australia.  It  is  a  wise  sugges- 
tion that,  instead  of  subjecting  ourselves 
to  a  great  deal  more  discussion  at  the 
table  here — which,  I  think,  is  not  likely  to 
lead  to  the  result  we  all  wish — we  might, 
perhaps,  in  committee  again  consider  a 
proposal,  or  one  or  more  proposals,  which 
have  not  had  serious  consideration  given 
to  them  by  the  committee,  and  which, 
under  the  special  circumstances  that 
have  now  arisen,  might  be  found  accept- 
able. 

Mr.  Solomon. — What  is  the  use  of  the 
committee  doing  that,  and  turning  round 
and  reversing  their  proposals  next  day  1 

Sir  PHILIP  FYSH.— It  must  not  be 
forgotten  that  the  committee  were  cornered 
on  an  important  proposal  of  the  kind. 
The  members  of  the  committee  agreed  to 
the  proposal,  because  they  saw  no  other 
way  out  for  Western  Australia. 

Mr.  Solomon. — Precisely. 

Sir  PHILIP  FYSH.— And  the  extreme 
solicitude  of  the  Finance  Committee,  joined 
to  the  extreme  solicitude  of  the  Conven- 
tion, to  draw  our  friends  from  Western 
Australia  into  the  Federation,  leads  us  to 
desire  to  meet  them  in  every  possible 
way. 

Mr.  James. — Why  not  give  us  the 
customs  duties  for  ten  years  % 

Sir  PHILIP  FYSH.— I  will  address 
myself  to  that  presently.  I  presume  the 
Convention  desires  to  do  everything  which 
is  fair  to  every  state.  It  is  admitted 
that  Western  Australia  occupies  a  very 
exceptional  position.  The  bare  fact  of  her 
collecting  over  35  per  cent,  of  her  present 
customs  duties  on  intercolonial  products, 
and  the  fact  that  she  cannot  afford  to  lose 
this  revenue  of  £380,000  immediately, 
point  to  the  necessity  for  something  being 
done.  If  we  have  arrived  at  a  conclusion 
which  is  shown  to  be  detrimental  to  New 
South  Wales — in  which  view  I  do  not 
concur — and  if  that  conclusion  is  not 
acceptable   to  that   colony,  then,  as  New 
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South  Wales,  as  usual,  dominates  the 
Convention  to  a  certain  extent  financially, 
we  must  think  of  some  other  plan.  The 
suggestion,  or  amendment,  of  Mr.  Deakin  is 
one  which  that  gentleman  will  surely  see  is 
hardly  likely  to  be  accepted  by  Western 
Australia.  I  concur  most  fully  in  the 
conclusion  arrived  at  by  Sir  George  Tur- 
ner, that  the  higher  the  rates  of  duty,  the 
less  would  be  the  revenue  collected.  We 
should  not,  by  giving  to  Western  Australia 
the  opportunity  of  collecting  a  higher  rate 
of  duty  than  the  uniform  Tariff  would 
give  on  the  various  foreign  products,  re- 
lieve that  colony  from  the  financial  diffi- 
culty in  which  she  finds  herself. 

Mr.  Deakin. — Well,  the  amendment 
can  be  further  adapted. 

Sir  PHILIP  FYSH.— I  am  going  to 
suggest  another  alternative.  The  sug- 
gestion made  that  Western  Australia  would 
have  the  option  of  collecting  higher  duties 
on  foreign  imports,  is  not  likely  to  give 
them  the  revenue  they  need.  But  it 
has  been  suggested — and  I  regret  there 
almost  seems  to  be,  in  some  minds, 
treason  in  the  suggestion  —  that  Western 
Australia  should,  at  any  rate  for  five  years 
to  come,  in  connexion  with  the  collection 
of  her  customs  duties,  have  a  decreasing 
or  sliding  scale  on  intercolonial  products. 
I  know  it  has  been  regarded  as  almost 
treason  against  the  Constitution  that  we 
should  writhin  the  compact  for  a  uniform 
Tariff  think  of  one  colony  which  does  not 
give  thorough  intercolonial  free-trade. 

Mr.  Holder. — Would  you  extend  the 
same  privilege  to  Victoria  ? 

Sir  PHILIP  FYSH.— We  have  not  the 
absolute  necessity  in  the  case  of  Victoria 
that  we  have  in  the  case  of  Western  Aus- 
tralia. But  if  we  give  this  right  to  Western 
Australia — Question  :  Shall  we  injure  any 
other  colony  1 

Mr.  Kingston. — I  should  think  so. 

Sir  PHILIP  FYSH.— I  think  not.  I 
hold  in  my  hand  a  return  of  the  various 
products  imported  into  Western  Australia 
in  the  years  1894,  1895,  and  1896.  I 
find  from  the  figures  here  given  that 
[Sir  Philip  Fysh. 


those  imports  grew  in  value  in  those  years 
from  £251,342  in  1894,  to  £445,864  in 
1895,  and  to  £783,372  in  1896.  Let  us 
look  at  what  the  component  parts  of  those 
figures  are  for  the  year  1896,  remember- 
ing that  all  these  are  colonial  products. 
Flour  amounted  to  £152,135;  grain, 
£160,800;  hay  and  chaff,  £73,245; 
potatoes  and  onions,  £44,221  ;  green 
fruits,  £13,402.  Now,  take  dairy  and 
domestic  produce.  The  imports  of  but- 
ter were  £148,971  ;  bacon,  hams,  (fee, 
£79,625;  cheese,  £30,118;  preserved 
milk,  £47,446  ;  eggs,  £33,389 

Mr.  Solomon. — Preserved  milk   is  not 
domestic  produce. 

Sir  PHILIP  FYSH.— It  is  colonial  pre- 
served milk  which  is  referred  to.  Un- 
doubtedly, preserved  milk  produced  in  the 
other  colonies  has  been  going  to  Western 
Australia  in  enormous  quantities.  We  are 
sending  concentrated  milk — that  is  to  say 
preserved  milk — constantly.  The  figures 
I  have  quoted  amount  to  a  grand  total  of 
produce  going  from  the  whole  of  these 
colonies  of  £783,372  in  1896.  This  trade 
would  not  be  injured  by  the  retention  by 
Western  Australia  of  one  of  these  duties  for 
the  next  five  years  on  a  sliding  scale.  On 
the  assumption  that  Western  Australia  may 
see  her  way  clear  to  retain  these  duties, 
wiping  them  off  at  the  rate  of  20  per  cent, 
per  year  for  the  five  years,  this  gives  her 
a  right  to  be  in  a  different  position  to  the 
other  colonies  so  far  as  intercolonial  trade 
is  concerned  during  that  period.  She  would 
retain  the  whole  of  her  receipts  from  cus- 
toms duties  in  the  first  year,  reducing  the 
amount  to  60  per  cent,  in  the  second  year, 
to  40  per  cent,  in  the  third  year,  and 
so  on  until  she  got  rid  of  the  wrhole  duty. 
I  cannot  find  among  these  items  one  on 
which  there  would  be  an  injury  to  the 
producers  of  the  other  colonies  by  the 
continued  imposition  of  the  Tariff  in 
Western  Australia.  Let  me  assume  that 
Tasmania  provides  the  whole  of  the  pota- 
toes, £44,000.  Who  buy  those  potatoes  ? 
The  Western  Australians  themselves.  It 
is   not   blocking   the    market,   so  far   as 
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Tasmania  is  concerned,  if  Western  Aus- 
tralia retains  her  duties  to  some  ex- 
tent on  potatoes.  It  will,  however,  I 
recognise,  give  her  producers  a  better 
chance  of  producing  for  their  own  market. 
She  is  a  new  colony  which  people  have 
entered  upon  before  dairyiug  and  agri- 
cultural production  have  been  levelled  up 
to  the  condition  of  production  in  our  other 
colonies.  Victoria,  at  any  rate,  has  been 
living  on  her  bonus  system,  and  her  pro- 
ducers have  become  solidified  by  acquiring 
capital  and  attaining  a  good  position.  In 
Western  Australia,  however,  where  pro- 
duction is  in  a  younger  stage,  the  farmers 
have  not  yet  attained  a  position  which 
will  enable  them  to  compete  with  the 
producers  in  the  other  colonies,  aud  during 
the  next  five  years  it  may  be  presumed 
that  they  will  endeavour  to  secure  that 
position  for  themselves.  Certainly,  I  think 
they  will  be  able  to  secure  it  by  means 
of  the  continuation  of  the  duties  to 
which  I  have  referred.  With  respect  to 
the  other  colonies,  by  the  continuation  of 
the  Western  Australian  duties  for  five 
years,  on  a  sliding  scale,  to  enable  that 
colony  to  become  a  producer,  they  would 
not  be  in  any  way  injured.  If  it  could  be 
shown  that  South  Australia,  or  Victoria,  or 
Tasmania  would  lose  any  portion  of  their 
present  trade  by  reason  of  the  continuation 
of  such  intercolonial  duties,  I  could  under- 
stand that  that  would  be  fatal  to  any  such 
agreement,  but  I  do  not  think  that  any 
one  of  experience  will  arrive  at  any  such 
conclusion.  We  have  the  trade  already, 
and  until  Western  Australia  becomes  pro- 
ducing and  self-reliant  we  shall  con- 
tinue to  have  it.  Whether  it  be  in 
regard  to  potatoes,  grain,  or  flour,  Aus- 
tralia will  be  in  the  position  of  retaining 
that  trade,  unless,  indeed,  some  extra- 
ordinary crisis  should  rule  again  in 
America  or  elsewhere  in  regard  to  wheat. 
The  other  colonies  must  command  a 
market  like  that  of  Western  Australia 
because  she  is  at  our  very  doors,  and  we 
are  able  to  put  the  stuff  in  at  a  lower 
rate  than  any  other  country  could  do.  I 
[73] 


am  satisfied,  Sir  Richard  Baker,  that 
by  such  a  system  Western  Australia  will 
secure  the  two  objects  she  has  in  view  : 
The  one  the  continuation  of  her  Customs 
revenue — losing  it  only  20  per  cent,  at  a 
time — and  the  other  the  rendering  of 
assistance  to  her  farmers  for  the  next  five 
years.  I  am  sorry  to  make  use  of  any 
argument  which  might  indicate  that  I 
would  be  a  party  to  the  retention  of  pro- 
tective duties.  I  consider  myself  as 
thorough  a  free-trader  as  any  one;  but 
considering  the  peculiar  circumstances  in 
which  we  are  situated — that  we  do  not 
propose  to  build  up  some  new  system,  but 
merely  desire  to  stand  by  while  Western 
Australia  works  out  her  own  future — which 
she  can  only  work  out  in  some  such  way 
as  has  been  suggested — it  must  be  patent 
to  us  all  that  it  would  be  desirable  to 
adopt  some  such  plan.  I  do  not  desire  to 
speak  for  the  Western  Australian  repre- 
sentatives. They  are  capable  of  speaking 
for  themselves.  We  must  admit,  as 
reasonable  men,  however,  that  they  are  in 
an  extraordinary  position,  and,  therefore, 
some  extraordinary  means  must  be  devised 
to  meet  their  case. 

Mr.  SOLOMON  (South  Australia).— I 
very  much  regret  that  the  proposals  of  the 
Finance  Committee  have  been  somewhat 
complicated  by  the  host  of  amendments 
which  have  been  placed  before  this  Con- 
vention since  the  report  of  the  committee 
was  laid  upon  the  table. 

Mr.  McMillan.  —  Many  of  them  by 
members  of  the  committee  itself. 

Mr.  SOLOMON.— Quite  so.  We  are 
somewhat  hampered  by  members  of  the 
Finance  Committee,  who  have  sprung 
entirely  new  theories  upon  the  other 
members  of  the  committee  since  we  have 
met  the  Convention  with  our  proposals.  I 
may  at  once,  perhaps,  refer  for  instance 
to  the  attitude  taken  up  by  the  Premier 
of  Victoria  (Sir  George  Turner)  on  this 
matter.  I  am  not  divulging  anything 
which  I  think  should  be  kept  as  a  Star 
Chamber  secret,  when  I  say  that  in  the 
Finance  Committee  the  whole  debate  upon 
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this  question  was  as  to  the  means  to  be 
devised  to  deal  with  the  special  and  pecu- 
liar circumstances  prevailing  in  Western 
Australia. 

Sir  George  Turner.  —  I  asked  the 
Finance  Committee  to  devise  a  scheme 
that  would  apply  to  all  the  colonies,  but 
New  South  Wales  objected. 

Mr.  SOLOMON.— But  that  was  never 
debated.  It  was  objected  to  at  once  by 
all  the  members  as  utterly  impracticable. 
We  were  determined  to  consider  specially 
the  conditions  of  Western  Australia,  and 
Western  Australia  alone.  But  at  the 
same  time,  Sir  Richard  Baker,  now  that 
■we  have  considered  to  some  extent  the 
condition  of  Western  Australia,  and  since 
the  publication  of  the  proposals  of  the 
Finance  Committee,  there  has  been  a  little 
feeling  that  if  there  is  going  to  be  a  grab 
at  the  Commonwealth  purse — whether  it 
is  to  have  anything  in  it  or  is  simply  to 
be  filled  with  loan  money — Victoria  is 
going  to  have  a  "  finger  in  the  pie  "  as  well 
as  Western  Australia. 

Mr.  Howe. — Oh,  yes  !     Trust  Victoria  ! 

Mr.  SOLOMON.— No  doubt  about  that! 
The  Premier  of  Victoria  points  out  that 
his  colony  is  likely  to  lose  from  £100,000 
to  £150,000  by  intercolonial  free-trade, 
but  he  forgets  to  point  out  that  Victoria,  by 
having  the  whole  of  the  markets  of  Aus- 
tralia open  to  her  spoon-fed  industries, 
which  have  been  protected  for  the  last 
twenty  years,  is  likely  to  gain  far  more 
by  the  establishment  of  intercolonial  free- 
trade  than  the  whole  of  the  other  colonies 
put  together. 

Sir  George  Turner. — I  am  not  so  sure 
of  that ;  I  wish  I  were. 

Mr.  SOLOMON.— It  is  pretty  well 
patent  to  any  one  having  a  knowledge  of 
the  commerce  of  the  different  colonies  that 
it  is  so,  and  I  hope  that  honorable  mem- 
bers of  this  Convention  will  cast  aside 
altogether  from  their  consideration  any 
such  idea  of  general  grab  on  the  Common- 
wealth purse,  about  which  we  do  not  know 
how  it  is  to  be  filled,  or  how  it  is  to  be 
replenished.  It  is  all  very  well  to 
[Mr.  Solomon. 


BUggesfc  (but  I  am  surprised  at  Sir 
George  Turner's  suggesting  it)  that  at 
the  start  of  this  Federation  we  should 
make  up  every  little  loss  that  may 
occur  from  joining  together,  by  floating 
loans  upon  the  London  market,  and  deal- 
ing out  from  the  Commonwealth  purse 
the  result  of  these  loans  to  the  different 
colonies.  Surely  we  must  recognise  that 
every  one  of  the  states  coming  in  to  this 
Federation  must  be  prepared  to  lose  some- 
thing in  return  for  the  great  gains  which 
we  shall  obtain,  and  the  great  improve- 
ments which  will  be  effected.  We  shall 
have  the  great  gain  of  intercolonial  free- 
trade,  we  shall  have  open  markets,  and 
the  great  advantage  resulting  from  better 
work  being  done  by  one  central  adminis- 
tration in  regard  to  a  number  of  depart- 
ments instead  of  a  host  of  administrations. 
But  all  these  gains  require  that  some 
sacrifice  should  be  made  on  the  part  of 
the  colonies  to  enable  us  to  come  into 
the  Federation  at  all.  This,  I  think,  was 
the  spirit  in  which  the  Finance  Com- 
mittee dealt  with  this  particular  question. 
But  they  recognise  that  while  Victoria 
will  lose  something  (it  may  be  from 
£100,000  to  £150,000  a  year)  by  interco- 
lonial free-trade  so  far  as  direct  monetary 
loss  is  concerned,  South  Australia  perhaps 
losing  £50,000,  and  Tasmania  perhaps 
£30,000 ;  yet  that  these  losses  are  to  be 
looked  upon  simply  as  the  price  which  all 
of  us  are  called  upon  to  pay  for  federation. 
Perhaps  New  South  Wales  would  be 
called  upon  to  consent  to  a  greatly  dif- 
ferent fiscal  policy  to  that  approved  of 
by  the  majority  of  her  people,  but  that 
also  is  a  price  to  be  paid  for  federation. 
But  in  regard  to  Western  Australia  we 
have  a  case  which  is  not  a  question  of 
the  loss  of  a  twentieth  or  a  fortieth  of  the 
Customs  revenue,  or  of  a  loss  of  £100,000 
out  of  a  revenue  of  £2,000,000,  but  a  loss 
of  nearly  a  third  of  the  total  of  the 
Customs  revenue  of  the  colony. 

Mr.  Reid. — More  than  a  third. 

Mr.  SOLOMON.  — Yes,  more  than  a 
third  ;  between  £350,000  and  £380,000 
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out  of  a  revenue  of  from  £1,000,000  to 
£1,100,000.  But  every  one  recognises, 
and  has  recognised  from  the  inception  of 
this  Convention,  that  in  dealing  with  these 
commercial  questions  and  with  the  finances 
of  the  colonies,  it  is  absolutely  necessary 
to  make  a  special  exception  in  regard  to 
Western  Australia.  The  question  as  to 
how  this  exception  was  to  be  met,  as  to 
the  practical  lines  upon  which  it  would  be 
better  to  devise  a  scheme  to  suit  Western 
Australia,  was  left  to  the  Finance  Com- 
mittee. They  have  endeavoured  from  the 
start  to  thrash  the  question  out.  It  was 
left  to  them  to  suggest  some  means  by 
which  the  difficulty  could  be  surmounted ; 
and  even  though  the  Finance  Committee 
are  blamed  for  not  showing  any  brilliant 
flashes  of  financial  genius  in  discovering 
some  new  patent  way,  by  a  fairy  wand  or 
otherwise,  of  disposing  of  the  difficulty 
that  faces  us,  the  thing  was  looked  at 
from  its  practical  aspect,  and  each  Trea- 
surer on  the  committee,  and  every  mem- 
ber of  the  committee,  tried  to  imagine 
himself  in  the  position  that  Sir  John 
Forrest  and  his  colleagues  are  placed  in, 
and  to  ask  himself  how,  if  so  situated, 
he  could  possibly  go  to  his  colony  with 
a  proposal  that  meant  a  loss  of  a  third 
of  its  revenue,  and  advise  it  to  come 
into  the  Federation  on  those  conditions. 
The  members  of  the  Finance  Committee 
recognised  that,  under  these  circumstances, 
it  was  necessary  to  give  the  people  of 
Western  Australia  special  treatment  in 
order  to  induce  them  to  join  the  Union. 
Every  honorable  member  recognises  that 
if  there  is  one  colony  of  the  group  which 
the  older  colonies  specially  desire  to  see 
in  the  Federation  —  perhaps,  because  of 
their  selfish  wish  to  extend  the  markets  of 
their  own  producers — it  is  Western  Aus- 
tralia. Western  Australia,  with  its  grow- 
ing population,  and  its  immense  demand 
for  colonial  produce,  is  the  market  we  nil 
desire  to  open  up  for  our  general  trade, 
and  it  is  for  the  Convention  to  deter- 
mine whether  we  shall  treat  Western 
Australia,   not    with    liberality,     because 


that  is  a  word  which  need  not  be 
used  in  this  connexion,  but  with  a 
degree  of  fairness,  and  a  recognition  of  the 
fact  that  she  must  be  assisted  in  bearing 
the  loss  which  federation  will  entail  upon 
her,  or  whether  we  shall  make  up  our 
minds  to  leave  her  out  of  the  Union.  The 
conclusion  of  the  Finance  Committee  was 
that  it  was  necessary  to  give  special  terms 
to  Western  Australia  ;  that  in  asking  this 
desirable  partner  to  join  us  we  should  say 
that,  as  she  was  sacrificing  more  than  the 
rest  of  us,  we  should  give  her  special 
terms  in  the  adjustment  of  the  finances. 
There  is  nothing  in  a  bargain  of  that 
kind  to  bring  contempt  upon  Western 
Australia.  The  proposal  of  the  honorable 
and  learned  member  (Mr.  Deakin),  which 
is  the  last  before  us,  seems  to  me  to 
miss  the  main  point.  All  the  other 
suggestions  in  the  same  direction, 
asking  for  a  differential  Tariff,  such  as 
those  made  by  the  honorable  member 
(Mr.  Walker)  and  others,  seem  to  me 
utterly  impracticable.  If  we  are  to  have 
federation  at  all,  the  main  principle  that 
is  to  be  laid  down,  irrespective  of  the 
financial  position  of  any  colony,  must  be 
absolutely  free  commercial  intercourse  be- 
tween all  the  colonies.  Intercolonial  free- 
trade — the  removal  of  border  barriers — is 
what  we  desire  above  all  other  things  in 
connexion  with  federation,  so  that  each 
colony  may  be  given  an  opportunity  to 
develop  the  resources  best  suited  to  her 
climate  and  her  soil.  All  this  has  been 
recognised  from  the  start,  and  to  say  now 
that  one  colony  of  the  group  shall  have 
the  right  to  impose  a  Tariff  upon  a 
sliding  scale,  or  a  Tariff  with  differential 
rates  against  foreign  countries,  while  there 
is  intercolonial  free-trade  amongst  the 
other  colonies,  is  to  strike  a  blow  at  the 
rock  upon  which  federation  is  to  be  built. 
I  have  already  said  that,  in  my  opinion, 
the  proposal  of  the  right  honorable  mem- 
ber (Sir  George  Turner)  would  mean  a 
general  grab  by  all  the  colonies — by  the 
colonies  who  otherwise  would  be  willing 
to  sacrifice  something  of  their  revenue  to 
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obtain  federal  union.     I   do  not  wish  to 
go   over   the   ground    traversed    by    the 
honorable    member  (Mr.   Holder)   yester- 
day,  but  it  seems  to  me  that  the   right 
honorable  member's  proposal  would   per- 
haps  make   it  necessary  for  the  Federal 
Parliament  to  raise  a  loan  of  something 
like  £500,000,  in  the  very  first  year  after 
the  establishment  of  the  uniform  Tariff, 
in  order   to   recoup  the  various  colonies 
their  losses  by  intercolonial  free-trade.     I 
admit  at  once  that  there  is  nothing  bril- 
liantly original  about  the  recommendations 
of  the  Finance  Committee.      Originality 
had  to  be  cast  aside,  and   all   efforts  of 
financial  genius  had  also  to  be  cast  aside. 
We  had  to  face  the    question    from   the 
practical    stand-point    of    men    who   had 
colonial  experience,  of  men  who  had  some 
knowledge  of  the  commerce  of  the  colo- 
nies, and  of  the  particular  requirements  of 
Western  Australia.     It  was  pointed   out 
by  the    Treasurer  of  Western    Australia 
that  that  colony  would  lose  a  little  more 
than    one-third    of    her    revenue — some- 
thing more  than  £350,000  a  year — by  the 
establishment   of    intercolonial  free- trade. 
This  came  as  a  surprise  to  the  members  of 
the  Finance  Committee,  but  from  a  careful 
examination  of  the  figures  put  forward  by 
the  right  honorable  gentleman  and  by  his 
colleague  (the  Hon.  Sir  James  Lee  Steere) 
it   was    apparent    that,    although    there 
might   be    some    slight   discrepancies    in 
regard  to  the  manufactured  products  im- 
ported into  the  colony,  Western  Australia 
would  absolutely  lose,  in  round  figures,  from 
£300,000  to  £350,000  by  the  establish- 
ment  of  intercolonial  free-trade.     It  was 
only  necessary  to  look  at  the  documents 
quoted   a  few   minutes  ago  by  the  honor- 
able member  (Sir  Philip  Fysh)  to  see  how 
that  loss   would  accrue.       This  document 
— and  I   recommend  its  perusal  to  every 
honorable      member —  shows     that     the 
bulk     of      this     £350,000     is     obtained 
from     duties     upon    fodder     and     dairy 
produce,  which  will  probably  be  produced 
in  Western   Australia   in    the   very  near 
future.     Can  we  imagine  that  during  the 
[Mr.  Solomon. 


seven  years  that  would  be  occupied  by  the 
framing  of  the  Commonwealth  Tariff  and 
the  subsequent  introduction  of  the  book- 
keeping system,  the  position  of  Western 
Australia  in  regard  to  the  production  of 
food  and  dairy  products  will  remain  what 
it  is  now  1  Can  we  imagine  that  Western 
Australia  will  still  have  to  import  great 
numbers  of  cattle  and  sheep,  and  great 
quantities  of  butter  and  eggs,  and  so 
forth  ?  It  will  be  necessary  for  me  to 
read  only  a  few  of  the  items  from  which 
£200,000  was  obtained  in  1896,  to  show 
honorable  members  that  we  are  really 
making  a  great  deal  too  much  of  this 
proposed  concession  to  Western  Australia, 
and  that  we  are  exaggerating  the  possibili- 
ties. In  round  figures,  Western  Australia, 
in  1896,  collected  through  her  Customs 
£20,000  on  cattle,  sheep,  and  pigs ; 
£20,000  upon  bacon  and  hams  ;  £10,000 
on  bran  ;  £27,000  upon  butter;  £19,000 
upon  chaff;  £11,000  upon  cheese;  £16,000 
upon  oats ;  £6,000  upon  eggs  ;  £22,000 
upon  flour  ;  £12,000  upon  preserved 
meats;  £7,000  upon  jam,  and  £8,000 
upon  potatoes. 

Mr.    Isaacs. — What   is   the   honorable 
gentleman  quoting  from  ? 

Mr.  SOLOMON.— The  annual  report  of 
the  Western  Australian  Collector  of 
Customs  and  Registrar  of  Shipping, 
for  1896.  On  these  and  similar  pro- 
ducts Western  Australia  collected 
£213,000.  In  the  ordinary  course  of 
events,  however,  the  colony  will  within  the 
next  two  or  three  years  be  producing  a 
great  part  of  these  supplies  for  herself, 
and  we  must  take  this  probability  into 
account  in  calculating  the  amount  which 
will  have  to  be  made  up  to  the  colony 
after  the  establishment  of  a  uniform 
Tariff.  Surely  the  very  liberal  land  policy 
which  has  been  promulgated  by  the 
Forrest  Government,  and  which  is  gradu- 
ally settling  the  fertile  and  suitable  agri- 
cultural lands  in  the  southern  portion  of 
the  colony,  must  in  the  natural  course  of 
events  lead  to  the  production  of  the  great 
bulk  of  these  products  by  the  people  of  the 
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colony  within  a  very  few  years.  Preserved 
meats  is  the  only  item  that  need  be  taken 
out  of  the  category.  This,  of  course, 
would  considerably  reduce  the  liability  of 
the  other  states.  We  are  told  that 
Western  Australia  would  have  a  deficit  of 
£350,000  if  intercolonial  free-trade  were 
established.  Of  this  amount,  perhaps 
£100,000  is  obtained  from  duties  upon 
articles  manufactured  in  the  other  colonies, 
and  it  may  be  pointed  out  that,  as  a  large 
part  of  the  raw  material  would  pay  duty 
— I  am  alluding  to  the  raw  material  of 
clothing,  boots  and  shoes,  and  so  forth — 
that  would  still  further  reduce  the  loss 
of  Western  Australia.  Then  we  must  re- 
member that,  upon  the  free  list  of  Western 
Australia,  there  are  items  which  I  believe 
are  not  in  the  free  list  of  any  other 
British  colony— such  items  as  tea,  sugar, 
machinery,  and  a  host  of  other  lines  which 
in  other  places  contribute  largely  to  the 
revenue.  It  was  pointed  out  by  the 
honorable  member  (Mr.  Holder)  a  day 
or  two  ago — and  I  apologize  to  honorable 
gentlemen  for  endeavouring  to  refresh 
their  memories  upon  the  point — that 
articles  like  tea  and  sugar  would  in  all 
probability  be  dutiable  under  the  Federal 
Tariff.  At  the  present  time,  there  is  no 
excise  duty  upon  beer  in  Western  Aus- 
tralia ;  that  duty  would  provide  a  good 
deal.  Altogether  we  might  assume  that 
from  £100,000  to  £120,000  would  be 
derived  from  these  duties.  There  at  once 
we  wipe  off  one  of  the  features  of  this 
great  bogy  that  we  are  frightened  about. 

Mr.  Henry. — You  might  not  get  much 
revenue  from  tea  and  sugar  during  the 
first  two  years  in  Western  Australia. 

Mr.  SOLOMON.— I  think,  as  a  rule,  that 
mining  communities  are  larger  consumers 
proportionately  of  tea  and  sugar,  aud,  I  ad- 
mit, of  other  beverages  as  well,  than  work- 
ing men  in  other  communities  ;  they  are 
more  wasteful  consumers  of  tea  and  sugar 
than  the  ordinary  class  of  working  men. 

Mr.  Henry. — Seeing  that  these  articles 
are  dutyfree  now,  they  might  be  imported 
before  the  Tariff  is  altered. 


Mr.  SOLOMON.  —  Precisely  ;  I  thank 
the  honorable  member  for  the  interjection. 
Still,  the  fact  must  not  be  lost  sight  of 
that  during  the  first  two  years  after  the 
establishment  of  this  Federation,  it  is 
extremely  probable  that  the  Premier  of 
Western  Australia,  with  that  foresight 
which  has  characterized  him  hitherto,  will 
see  the  necessity  of  removing  two  or  three 
of  those  lines  from  the  free  list,  especially 
lines  of  the  kind  mentioned.  There  can 
hardly  be  any  doubt  that  the  Government 
of  Western  Australia  will  not  endeavour 
to  increase  the  difficulties  of  federa- 
tion, but  will  rather  strive  during 
those  two  years  of  interregnum  to  meet 
the  difficulties  by  increasing  their  revenues 
from  a  few  of  those  lines  which  can  be 
easily  taxed  without  being  a  great  burden 
to  anybody.  These  figures  will  reduce 
the  Tariff  liability  to  Western  Australia 
by  something  like  £200,000. 

Mr.  Dobson. — The  Premier  has  just 
admitted  that  he  may  get  more  revenue 
under  the  uniform  Tariff  than  £380,000. 

Mr.  SOLOMON.— Precisely;  and  that 
is  the  point  I  am  now  coming  to.  That 
has  been  carefully  considered  in  the  sug- 
gestions of  the  Finance  Committee.  Those 
suggestions  are  not  that  Western  Aus- 
tralia should  be  recompensed  for  the 
whole  of  this  loss  of  duty  through  the 
establishment  of  intercolonial  free- trade, 
but  practically  the  gains  by  uniform  Tariff' 
over  the  loss  shall  be  considered  in  pro- 
portion to  the  loss  sustained  by  the  other 
colonies,  and,  whatever  the  difference 
may  be,  it  should  then  be  made  up 
to  Western  Australia.  I  think  the 
figures  quoted  by  Mr.  Holder  are  fairly 
correct  —  much  more  correct  than  the 
statistics  and  figures  we  have  had  hitherto 
—  and  we  will  suppose  that  the  increased 
duty  upon  tea,  sugar,  and  the  excise  duty 
upon  beer  will  provide  a  little  over 
£100,000  to  meet  the  deficiency  of 
£300,000.  Then  consider  for  a  moment 
the  probable  increase  in  production 
on  those  numerous  lines,  for  instance, 
dairy  products.    We  will  say  that  the  loss 
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sustained  by  Western  Australia  will  be 
£200,000  or  £250,000  by  the  establish- 
ment of  intercolonial  free-trade ;  that  is, 
supposing  that  there  is  not  a  uniform 
Tariff,  and  that  her  present  Tariff,  which 
is  a  very  partial  one,  will  be  continued. 
But  under  a  uniform  Tariff  it  is  extremely 
probable  that  the  revenue  of  Western  Aus- 
tralia will  be  very  much  larger  than  it  is  at 
present,  on  some  lines  especially,  so  that  in- 
stead of  having  to  deal  with  a  deficiency  of 
£250,000,  we  may  safely  assume  that  at 
least  £100,000  difference  will  be  made  up 
by  an  increase  of  the  duty  on  other  lines 
which  are  not  taxed  now.  That  would 
leave  us — what  1  £150,000  a  year  to  deal 
with  for  five  years ;  that  also  is  supposing 
that  during  the  whole  of  the  period  of 
two  years  which  will  form  an  interregnum 
before  the  imposition  of  a  uniform  Tariff 
the  farming  communities  of  Western  Aus- 
tralia will  continue  as  now  unable  to  pro- 
duce even  sufficient  eggs  and  butter,  flour, 
chaff,  wheat,  and  oats  to  supply  their  own 
little  community  of  150,000  or  160,000 
people.  We  can  safely  assume  that 
during  the  next  seven  years  the  men 
who  are  taking  up  land  in  the  southern 
portions  of  Western  Australia  which  are 
suitable  for  agriculture  will  be  able  to 
keep  a  few  hens  and  produce  eggs  suffi- 
cient to  supply  the  community,  without 
having  to  pay  £7,000  a  year  for  them  as 
at  present,  and  that  they  will  be  able 
to  produce  sufficient  butter  instead  of 
having  to  pay  £20,000  a  year  for  it  as 
at  present.  We  see  that  production  of 
that  kind  is  increasing  now  ;  the  farmers 
are  gradually  endeavouring  to  keep  up 
with  the  demands  of  the  gold-fields 
population,  because  that  is  the  principal 
population  that  they  have  to  look  to. 
Now,  as  to  the  present  special  conditions 
of  Western  Australia.  We  have  not  only 
the  question  that  I  have  just  dealt  with  to 
consider,  because  that  is  considering  the 
position  of  Western  Australia  as  it  is  to- 
day, and  the  taxpaying  portion  of  the 
people  of  Western  Australia  as  they  exist 
to-day.  I  say  without  hesitation  that  to 
[Mr.  Solomon. 


deal  with  the  problem  from  that  stand- 
point only  is  to  give  it  a  most  exaggerated 
appearance.  At  present  they  have  a 
population  in  Western  Australia  of  150,000 
or  160,000,  and  the  bulk  of  that  popula- 
tion does  not  consist,  as  it  does  in  the 
other  colonies,  of  a  large  number  of  women 
and  children  ;  at  least  70  per  cent,  of  the 
population  consists  of  adult  males. 

Mr.  Henry. — 51  per  cent. 

Mr.  SOLOMON.— I  am  somewhat  in- 
clined to  doubt  those  figures. 

Mr,  Henry. — They  are  the  figures  of  a 
reliable  statistician. 

Mr.  SOLOMON.— A  census  has  not 
been  taken  recently,  and  I  know  from 
knowledge  gained  by  visiting  the  various 
mining  centres  that  in  Coolgardie  and  Kal- 
goorlie,  where  there  is  a  population  of 
10,000,  it  would  be  difficult  to  find  1,000 
women. 

Mr.  Glynn. — The  males  are  51  per  cent, 
more  than  the  females. 

Mr.  SOLOMON.— That  is  different; 
that  is  not  the  point  I  was  going  on.  The 
estimate  that  I  was  giving,  and  I  think 
it  is  a  very  moderate  one,  is  that  at 
least  70  per  cent,  of  the  population  right 
through  consists  of  adult  males.  We  all 
know  that  in  most  of  our  calculations  here 
we  reckon  a  family  to  consist  of  a  man, 
his  wife,  and  three  children.  That  is  the 
general  average  throughout  the  colonies 
for  the  purposes  of  rough  calculation,  and 
we  estimate  in  our  return  of  revenue  at 
an  average  rate  per  head  in  the  southern 
colonies,  including  every  man,  woman,  and 
child  in  the  community.  It  must  be 
patent  to  every  member  of  the  Con- 
vention that  a  man  contributes  a  great 
deal  more  to  the  revenue  than  a 
woman  and  three  children  altogether. 
However,  when  we  are  calculating  the 
population  of  Western  Australia,  we  may 
fairly  assume,  to  start  with,  that  the 
adult  males  there  contribute  four  times 
as  much  per  head  to  the  revenue  as  every 
adult  male  in  each  of  the  other  colonies. 
The  figures  will  bear  me  out  in  that. 


Commonwealth  of 


[18  Feb.,  1898.] 


Australia  Bill. 


1159 


An  Honorable  Member. — Not  quite  so 
much  as  that. 

Mr.  SOLOMON.— The  argument  is  fur- 
ther strengthened  by  this  fact,  which  must 
not  be  lost  sight  of,  that  the  revenue  deriv- 
able from  population  depends  to  a  very 
great  extent  upon  the  earning  ability  of 
that  population  ;  that  is  almost  an  axiom. 
What  is  the  earning  ability  of  adult  males 
of  Western  Australia  compared  with  the 
earning  ability  of  adult  males  in  the  rest 
of  the  colonies  1  It  is  nearly  twice  the 
amount.  In  Western  Australia,  every 
adult  male  who  can  work  fairly  gets  as 
much  as  £3  to  £3  10s.  per  week. 

An  Honorable  Member. — On  the  gold- 
fields. 

Mr.  SOLOMON.— I  dare  say  that  in  the 
cities,  where  the  men  who  are  not  fit  for 
gold-fields  work  are  employed,  they  pro- 
bably do  not  get  anything  like  that 
amount  of  wages  ;  but,  on  the  gold-fields, 
you  cannot  get  a  man  to  work  for  less 
than  £3  10s.  a  week,  and  if  he  is  working 
in  wet  ground,  or  where  there  is  any  diffi- 
culty, £4  per  week  is  the  current  rate  of 
wages.  Any  attempt  by  the  leading  min- 
ing companies  to  lower  the  wages  has  been 
met  by  a  strong  combination  of  the  Amal- 
gamated Miners'  Association. 

Mr.  Howe. — Very  properly  so,  too. 

Mr.  SOLOMON. -That  is  a  question  I 
do  not  intend  to  argue  just  now.  Where 
your  adult  male  unit  is  separated  from 
his  wife  and  family,  where  he  is  living  in 
a  rough  country,  and  earning  nearly  twice 
as  much  as  he  can  in  the  southern  colo- 
nies, his  spending  power  with  regard  to 
the  leading  revenue-producing  items  in 
the  Tariff  list  is  twice  as  great  as  the 
spending  power  of  a  man  in  the  other 
colonies.  A  man  earning  £4  a  week  in 
Western  Australia  can  afford  to  spend  a 
few  shillings  a  week  in  beer,  wines,  and 
spirits,  and  the  bulk  of  them  do  so 
religiously.  Here  we  have  at  once 
the  solution  of  the  immense  difference 
in  the  revenue-producing  power  of 
the  population  of  Western  Australia 
as  compared  with   the  population  of  the 


other  colonies.  I  will  not  apologize  for 
somewhat  lengthily  explaining  this  matter, 
because  it  has  a  most  important  bearing 
on  the  question  before  us.  We  cannot 
expect  that  the  population  of  Western 
Australia  will  continue  to  be  mainly  a 
population  of  adult  males,  or  that  they 
will  spend  £80,000  or  £100,000  a  month 
as  they  do  now  in  post-office  orders  to 
send  to  their  wives  and  families.  As  the 
permanency  of  these  mines  in  Western 
Australia  has  been  established,  so  has  been 
the  permanency  of  the  billets  of  those 
men  who  until  recently  could  not 
rely  upon  regular  employment.  The 
men  are,  therefore,  adopting  precisely 
the  same  system  as  is  adopted  in  other 
mining  districts  in  the  more  settled  por- 
tions of  Australia,  and  they  are  getting 
their  wives  to  join  them,  as  they  recognise 
the  expensiveness  of  keeping  up  two  homes 
and  the  increased  cost  of  living.  They 
are,  therefore,  altering  all  the  conditions 
under  which  we  are  now  considering  this 
financial  problem.  As  each  man  gets  his 
family  to  Western  Australia,  so  his  relative 
amount  of  contribution  to  the  revenue 
of  the  colony  will  become  more  like  the 
amount  contributed  by  the  population  in 
the  other  colonies.  Here  is  a  factor  that 
will  operate  very  largely  in  removing  this 
great  bogy  which  we  are  now  facing. 
As  to  the  policy  adopted  by  the  Finance 
Committee  in  their  recommendations,  I 
should  like  to  point  out  that  they  have 
carefully  recognised  all  those  circum- 
stances; they  have  all  been  brought 
before  the  committee  and  considered;  and 
the  committee  saw  at  once  that  even 
though  it  might  appear  on  the  face  of  it 
that  the  colonies  were  becoming  liable  from 
a  general  fund  for  what  might  seem  to  be 
a  large  amount  per  annum  for  a  given  num- 
ber of  years,  still  the  circumstances  were 
such  that  this  apparently  large  amount 
will,  in  all  probability,  be  reduced  year  by 
year,  so  that  perhaps  in  two  or  three  years 
it  would  be  hardly  worth  considering.  I 
do  not  for  a  moment  admit  that  it  is  a 
matter  for  very  grave  consideration  at  the 
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present  moment.  I  cannot  see  for  the 
life  of  me  why,  in  entering  into  this  great 
Federation,  where  we  are  pooling  the  whole 
of  our  revenues,  amounting  to  £6,000,000 
or  £7,000,000,  we  should  make  such  a 
tremendous  mountain  outof  this  mole-hill 
of  having  to  compensate  one  of  the  colonies 
of  the  group — one  of  the  parties  to  this 
partnership — to  the  small  extent  of  perhaps 
£100,000  or  £150,000  a  year,  and  that  per- 
haps only  for  a  few  years — not  necessarily 
for  the  whole  five  years.  I  am  strongly  of 
opinion  that  perhaps  for  the  firstyear  or  the 
first  two  years  we  may  have  to  pay  amongst 
us  £100,000  or  £150,000  a  year  to  assist 
the  revenue  of  Western  Australia.  That 
is  a  matter  which  Western  Australia  need 
not  be  for  one  single  moment  ashamed 
of.  This  is  a  question  of  a  partnership 
into  which  we  are  all  going,  not  to  take 
advantage  of  one  another  but  on  equal 
terms,  to  do  justice  to  one  another;  we 
want  to  present  a  Constitution  to  our 
people  in  each  state  which  they  will  re- 
cognise as  a  fair  and  just  one.  I  cannot 
understand,  for  an  instant,  the  senti- 
mental dislike  expressed  by  the  Premier 
of  Western  Australia  to  that  colony  being 
named  in  this  Constitution.  The  circum- 
stances are  admitted  on  all  sides  to  be 
extraordinary ;  the  necessity  is  admitted 
on  all  sides  to  be  a  grave  one.  Where- 
fore, then,  this  desire  to  hide  what  we  are 
really  doing  by  putting  in,  as  suggested 
by  my  honorable  friend  (Mr.  Holder), 
that  any  colony  having  less  than  a  certain 
percentage  should  be  recouped1?  We  have 
said  in  plain  English  to  this  Convention — 
the  Finance  Committee  have  said — that 
the  circumstances  of  Western  Australia 
demand  special  treatment.  We  have  not 
hesitated  to  place  before  you  what  we 
think  the  best  means  of  dealing  fairly  and 
justly  wTith  Western  Australia  in  this 
matter ;  but  I,  as  one  of  that  committee, 
say  that  here  the  consideration  must  end, 
here  the  special  circumstances  and  con- 
ditions must  end,  and  any  demand  on  the 
part  of  the  Premier  of  Victoria,  or  any 
other  member  of  this  Convention,  to  still 
[Mr.  Solomon. 


further  extend  this  special  difficulty  by 
proposing  that  each  colony  shall  be  re- 
couped for  any  particular  loss  she  may 
make  in  regard  to  intercolonial  free-trade, 
is  beyond  reasonable  consideration  at 
the  hands  of  this  Convention.  I  am 
sorry  if  I  have  taken  up  too  much 
of  the  time  of  the  committee,  but 
I  consider  that  this  matter,  although  a 
very  important  one,  is  one  that  has  been 
grossly  exaggerated.  It  is  one  that  we 
have  exaggerated  from  a  mere  mole-hill 
into  a  mountain,  and  it  is  one  which,  by 
that  very  exaggeration,  may  prove  very 
dangerous  to  the  cause  of  federation. 
Therefore,  I  have  sought  to  show  honor- 
able members  that  this  big  difficulty,  as 
it  appears  at  present,  is  a  gradually  de- 
creasing quantity — that  it  must,  in  all 
probability,  gradually  decrease  during  a 
few  years  until  we  shall  hear  nothing 
more  of  it.  The  circumstances  are  such 
that  if  we  desire  the  co-operation  of 
Western  Australia,  which  is  the  best 
market  open  at  present  in  the  whole  of 
the  Australasian  group  for  the  products  of 
the  southern  colonies,  if  we  desire  to  have 
her  trade  open  to  the  rest  of  us,  it  is 
necessary  that  for  a  few  years  her  circum- 
stances should  be  considered,  and  met 
fairly  and  in  a  proper  and  federal  spirit. 
Under  these  circumstances,  I  hope  that 
the  amendment  proposed  by  the  Premier 
of  Victoria  will  be  rejected  as  utterly  im- 
practicable, as  meaning  borrowing  money 
to  make  up  the  necessities  of  the  whole 
of  the  colonies;  and  that  the  amendment 
of  Mr.  Deakin,  which  mean3  no  inter- 
colonial free-trade,  which  means  still 
keeping  up  certain  barriers,  still  having 
vexatious  differential  Tariffs,  will  also  be 
rejected  with  very  little  hesitation. 

Mr.  Fraser. — That  is  only  for  a  time. 

Mr.  SOLOMON.— It  may  be  only  for  a 
time,  but  I  have  pointed  out  that  the  very 
basis  of  this  proposal  for  federation — the 
main  point  which  has  recommended  it  to 
the  people  of  Australia — is  the  prospect 
of  having  our  markets  free  and  removing 
Tariff   barriers,    and   the   amendment   of 
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Mr.  Deakin  would  prevent  that.  It  is  all 
very  well  to  say  that  it  would  only  prevent 
it  in  one  colony,  but  that  one  colony  is  a 
colony  to  which  many  of  us  look  for  a  great 
deal  of  our  trade.  One  may  as  well  be  can- 
did on  these  questions.  As  a  representa- 
tive of  South  Australia,  I  say  that  South 
Australia  looks  to  Western  Australia 
for  a  very  lucrative  and  mutually  advan- 
tageous trade.  The  figures  also  show  that 
Victoria,  although  seeking  now,  if  there  is 
going  to  be  a  loss,  to  have  her  loss 
recouped,  has  been  the  largest  gainer  in 
the  past  by  the  trade  of  Western  Aus- 
tralia—far the  largest  gainer.  The  figures 
quoted  by  Sir  George  Turner  show  that ; 
and  the  figures  quoted  by  Sir  John 
Forrest  show  it.  In  conclusion,  I  may 
say  that  if  it  is  a  matter  of  a  mere  pro- 
bable expenditure  of  perhaps  £100,000  or 
£  150,000  a  year,  for  a  few  years,  between 
the  different  colonies,  we  may  well  con- 
sider that  that  is  a  fair  and  reasonable 
price  to  pay  for  a  federation  complete  and 
full,  embracing,  as  it  should  do,  the 
rising  and  prosperous  colony  of  Western 
Australia. 

Mr.  DOBSON  (Tasmania).— Iaminclined 
to  think  that  the  debate  upon  the  clause 
now  before  the  Chair  has  practically  come 
to  an  end  ;  because,  if  I  understood  the 
Right  Hon.  Sir  John  Forrest  a  few 
minutes  ago,  he  stated  that  he  thought 
his  colony  might,  or  would,  possibly, 
receive  from  the  uniform  Tariff  as  large  an 
amount,  or  a  greater  amount,  than  the 
loss  of  £350,000,  which  he  believes 
Western  Australia  will  sustain  by  inter- 
colonial free-trade.  If  that  belief  is  enter- 
tained by  the  Premier  and  Treasurer  of 
Western  Australia,  it  appears  to  me  that 
the  Finance  Committee  and  the  Conven- 
tion have  been  rather,  as  the  last  speaker 
said,  making  a  mole-hill  into  a  mountain. 
But  while  we  are  all  anxious  to  do  every 
justice  to  our  friends  in  Western  Aus- 
tralia, and  to  consider  their  position  ex- 
ceptionally, I  think  we  have  been  rather 
considering  the  less  of  the  two  losses  or 
evils   which   the   representatives  of   that 


colony  have  a  right  to  point  out.  I 
understand  that  the  losses  are  of  two 
kinds.  First,  there  is  the  direct  loss 
which  they  think  they  may  suffer,  al- 
though Sir  John  Forrest  has  practically 
knocked  that  suggestion  away. 

Sir  John  Forrest. — You  are  driving 
that  point  to  death.  I  did  not  say  that 
altogether. 

Mr.  DOBSON.— There  is  the  loss  by 
intercolonial  free-trade,  and  I  understand 
that  behind  that  there  is  the  loss — I  be- 
gin to  think,  though  I  may  be  wrong,  the 
greater  loss — that  Western  Australia  will 
not  have  the  advantage  which  other  colo- 
nies have  had  for  a  quarter  of  a  century, 
of  putting  her  settlers  on  the  land  and 
rearing  her  industries  under  a  protective 
policy. 

Sir  John  Forrest. — We  have  no  ex- 
ports either,  remember  that. 

Mr.  DOBSON.— Under  these  circum- 
stances, I  am  inclined  to  think  that  the 
suggestion  made  by  my  honorable  friend 
(Sir  Philip  Fysh)  is  well  worthy  of 
discussion  by  the  Convention  —  that 
we  should  not  treat  Western  Australia 
exceptionally  on  the  lines  now  before 
the  Chair,  but  that  we  should  allow  her 
to  continue  her  duties  upon  intercolonial 
produce  for  a  period  of  five  years,  one- 
fifth  going  off  each  year.  I  am  quite 
aware  that,  as  Mr.  Symon  has  pointed 
out,  this  would  be  to  some  extent  a  blot 
on  the  great  advantage  which  federation 
is  to  bring.  But  we  shall  all  have  a  free 
market,  with  the  exception  that  we  shall 
not  be  able  to  ship  our  colonial  produce 
to  Western  Australia  for  five  years,  and  if 
every  year  the  duties  go  off  by  a  sliding 
scale,  we  shall  each  year  be  coming  nearer 
to  the  goal  of  intercolonial  free-trade  and 
an  unfettered  market.  That  appears  to 
me  to  be  a  very  good  solution  of  the 
difficulty,  but  for  some  cause  or  other 
honorable  members  seem  to  have  lost  the 
interest  which  I  thought  this  debate  would 
have  assumed,  and  probably  the  sooner 
we  get  to  a  division  the  better.  I  am  dis- 
posed to  think  now  that  the  matter  of  not 
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having  protection  like  all  the  other  colo- 
nies is  a  greater  injury  to  the  producers 
of  Western  Australia  than  the  supposed  loss 
by  intercolonial  free-trade,  which,  1  think, 
in  the  words  of  Mr.  Solomon,  must  be  to 
a  great  extent  minimized,  considering  that 
the  present  free  list  of  Western  Australia 
includes  tea,  sugar,  beer,  iron,  and 
machinery  of  all  descriptions,  as  well  as 
other  articles. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  have  been  endeavouring  to  discover 
from  the  debate  the  views  of  the  Finance 
Committee.  That  committee  was  ap- 
pointed for  the  purpose  of  making  recom- 
mendations. It  was  composed  of  the  most 
excellent  financiers  the  Convention  could 
produce,  and  the  result  of  their  delibera- 
tions was  the  recommendation,  which  the 
Drafting  Committee  put  into  form,  now 
before  the  Convention.  At  the  present 
stage,  it  appears  to  me  that  the  only 
agreement  between  members  of  the  Fi- 
nance  Committee  is  a  thorough  disagree- 
ment with  the  proposals  which  they 
recommend  to  us. 

Mr.  Holder. — No,  the  majority  of  the 
committee  stand  by  them. 

Sir  JOHN  DOWNER.— I  am  delighted 
to  hear  it.  That  is  entirely  different  from 
the  impression  I  should  have  formed  from 
the  speeches  which  I  have  heard  from  time 
to  time.  I  thought  that  except  my  hon- 
orable friend  (the  Treasurer  of  South  Aus- 
tralia), and,  I  think,  the  Right  Hon.  Mr. 
Reid 

Mr.  Walker. — I  also  supported  it. 

Sir  JOHN  DOWNER.— There  were  also 
Mr.  Walker  and  Mr.  Solomon,  whose 
speech  just  now  was  like  a  breeze  from 
the  sea — it  was  so  delightful  to  find  that 
one  of  the  committee,  at  all  events,  ad- 
hered unhesitatingly  to  that  which  they 
had  thoughtfully  considered  and  deli- 
berately recommended.  I  confess  that  I 
have  felt  somewhat  lost,  and  have 
been  wondering  whether  it  would  be  pos- 
sible, by  having  another  meeting  of  this 
Finance  Committee,  which  was  so  strangely 
consistent  in  its  recommendation  and  so 
[Mr.  Dobson. 


strangely  divergent  In  the  explanation  of 
what  it  recommended,  to  reconcile  their 
explanations  with  their  recommendation 
— whether  it  might  not  be  well  for  them 
to  meet  again  with  a  view,  not  only  to 
arrive  at  a  private  agreement,  but  also  at 
the  public  exposition  of  that  agreement. 
Now,  we  have  really  four  proposals  be- 
fore us.  There  is  the  recommendation 
of  the  Finance  Committee,  which  I  un- 
derstand from  Mr.  Holder  they  still 
adhere  to,  however  variously  they  have 
expressed  themselves.  Then,  there  is  the 
amendment  of  my  honorable  friend  (Mr. 
Deakin);  next,  there  is  the  suggestion  of 
my  honorable  friend  (Sir  Philip  Fysh); 
then,  there  is  the  proposal  of  Sir  George 
Turner,  which  is  indorsed  by  Sir  John 
Forrest — a  member  of  the  Finance  Com- 
mittee, by  the  way. 

Mr.  Deakin.  —  Both  are  members  of 
the  Finance  Committee. 

Sir  JOHN  DOWNER.— And,  finally, 
there  is  the  alternative  to  do  nothing,  to 
leave  this  out  altogether,  and  not  to  treat 
Western  Australia  exceptionally  at  all. 
Now,  the  views  of  Sir  John  Forrest  do 
bother  me  a  little.  As  a  member  of  the 
Finance  Committee,  I  suppose  he  agreed 
to  this  report  ? 

Mr.  Isaacs. — This  portion  of  it,  at  all 
events. 

Sir  JOHN  DOWNER.— I  am  asking 
for  information,  because  I  was  not  on  the 
committee.  I  am  inviting  contradiction 
if  he  did  not. 

Mr.  Walker.  —  He  did  not  enter  a 
protest,  at  any  rate. 

Sir  JOHN  DOWNER.— As  a  member 
of  the  Finance  Committee  he  agreed  to 
its  report,  but,  on  consideration,  he  does 
not  like  Western  Australia  having  special 
consideration  directed  to  it. 

Mr.  Henry. — He  always  objected  to 
that  on  the  Finance  Committee. 

Mr.  Solomon. --He  onlv  objected  to  the 
name  being  used,  not  to  receiving  the 
results. 

Mr.  Barton. — He  wanted  the  donation 
to  be  anonymous. 
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Sir  JOHN  DOWNER.— As  things 
go  on,  I  become  more  and  more 
puzzled.  How  was  the  majority  of 
the  Finance  Committee  arrived  at? 
I  suppose  that  Sir  John  Forrest,  at  all 
events,  agreed  to  the  report  and  the 
recommendations  of  the  Finance  Com- 
mittee, whatever  internal  dissension  there 
may  have  been,  and  whatever  doubts  he 
may  have  had  in  arriving  at  that  end,  and 
I  want  to  know  whether  he  adheres  to  it 
still  ?  I  am  sorry  he  is  not  here  just 
now. 

Mr.  Isaacs. —  Oh,  yes,  he  is;  he  is 
behind  you. 

Sir  JOHN  DOWNER.— I  understand, 
from  the  sense  of  fair  play  which  I  have 
always  found  in  him,  that  he  thinks  the 
othercolonies  ought  to  have  considerationas 
well  as  Western  Australia;  that  it  is  a  little 
■infra  dig.  for  Western  Australia  to  accept 
special  consideration  ;  that  he  thinks  so 
highly  of  his  colony  that  he  considers  it  is 
casting  a  reflection  on  that  colony  to  say 
that  Western  Australia  shall  have  bene- 
fits which  the  other  colonies  do  not  re- 
ceive. All  that  I  sympathize  with,  but 
what  I  would  like  to  ask  him  is  this  : 
Supposing  we  cannot  agree  to  the  methods 
which  he  and  Sir  George  Turner  suggest, 
of  treating  all  the  colonies  alike,  does  he 
wish  the  recommendation  of  the  Finance 
Committee  to  be  adopted  1 

Sir  John  Forrest. — It  would  be  better 
than  nothing. 

Sir  JOHN  DO  WNER.— Very  well  then, 
as  both  Sir  George  Turner  and  Sir  John 
Forrest  have  suggested  alternative  methods 
which  are  absolutely  impracticable,  as  was 
clearly  shown  by  the  speech  of  the  Trea- 
surer of  South  Australia  last  night 

Sir  John  Forrest. — Sir  George  Turner's 
proposal  is  not  impracticable. 

Mr.  Holder. — I  think  so,  indeed. 

Sir  JOHN  DOWNER.— And  I  think  so, 
too.  Therefore,  I  think  Sir  John  Forrest 
will  have  to  go  back  to  the  views  he  agreed 
to  in  the  Finance  Committee,  and  submit 
to  the  indignity  of  our  giving  special  con- 
sideration to  Western  Australia. 


Sir  John  Forrest. — I  expressed  the 
same  views  in  the  Finance  Committee  as  I 
have  expressed  in  the  Convention.  There 
is  not  much  in  the  proposal  either. 

Sir  JOHN  DOWNER.— If  Sir  John 
Forrest  is  sure  that  there  is  nothing  in 
the  proposal  there  is  no  necessity  for  put- 
ting it  in  the  Bill.  If  he  does  not  want 
it,  I  am  sure  nobody  wishes  to  force  it 
upon  him.  It  was  put  in  by  the  Finance 
Committee,  I  suppose,  as  a  means  of  get- 
ting Western  Australia  in  to  the  Federation, 
and  in  consequence,  I  suppose,  of  argu- 
ments that  no  doubt  Sir  John  Forrest 
addressed  to  the  committee  to  show  that 
Western  Australia  had  to  have  some 
special  consideration.  Now,  take  the 
argument  that  Sir  John  Forrest  addresses 
to  us  to-day.  His  elucidation  of  the 
difficulty  is  a  guarantee  to  every  state  of 
its  present  revenue  for  five  years. 

Sir  John  Forrest — Yes,  that  is  it. 

Sir  JOHN  DOWNER.— That  will  mean 
a  continuation,  first  of  all,  of  the  highest 
Tariff  in  any  of  the  colonies.  It  will 
mean,  secondly,  further  taxation  to  make 
up  the  loss  from  intercolonial  free-trade  ; 
and,  thirdly,  further  taxation  again  to 
make  up  the  expenses  of  the  Federation. 

Mr.  Solomon.— And  the  estimate  of 
Western  Australia's  revenue  to-day  is 
based  on  an  assumption  of  the  con- 
tinuance of  an  absolutely  abnormal  con- 
dition of  things  for  five  years,  which  is 
another  point. 

Sir  JOHN  DOWNER.— I  say  that  it 
will  have  to  be  a  curious  kind  of  Tariff 
that  will  carry  all  this  out.  You  cannot 
adopt  the  Tariff  of  any  one  colony ;  yon 
will  have  to  adopt  a  Tariff  which  will  be 
as  high  as  that  of  any  colony,  and  which 
will,  in  addition,  cover  other  goods  which 
are  higher  in  the  colonies  in  which  the 
duties  are  highest  on  those  particular 
goods.  And  then  you  will  have  to  add  to 
it  still  farther,  or  raise  money  by  direct 
taxation,  by  providing  additional  duties 
enough  to  make  up  for  the  loss  on  inter- 
colonial free-trade,  and  for  the  cost  of  the 
Federation.     Now,  does  Sir  John  Forrest 
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think  that  this  is  practicable  for  a  single 
moment? 

Sir  John  Forrest. — I  think  so. 
Sir  JOHN  DOWNER.— I  certainly  do 
not  think  that  Sir  John  Forrest  really 
does  think  it  is  practicable.  On  recon- 
sideration, I  am  sure  he  will  not  think  so. 
I  think,  that,  in  those  figures  which  the 
Treasurer  of  South  Australia  gave  us  last 
night,  we  were  shown  the  utter  impracti- 
cability of  adopting  any  such  course  as 
that  suggested.  Mr.  Holder  showed  that 
in  a  few  words — and  better  than  in  mere 
language,  because  he  worked  it  out  in 
figures  which  nobody  has  contradicted. 
Now,  what  have  we  left  ?  Of  course  the 
whole  difficulty  with  all  the  colonies  is  to 
have  the  cake  and  eat  it  too.  The  Attorney- 
General  of  Victoria  said  this  course  is  im- 
possible, he  said  that  Western  Australia 
had  no  special  claim,  and  he  said  that,  to 
the  extent  to  which  the  Government  of 
Western  Australia  would  be  poorer,  its 
people  would  be  richer. 

Mr.  Isaacs. — As  far  as  its  revenue 
duties  are  concerned. 

Sir  JOHN  DOWNER.— And  my  right 
honorable  friend  (Mr.  Eeid)  says — "  The 
extent  to  which  my  colony  will  be  richer, 
my  Government  will  be  richer,  and  my 
people  will  be  poorer."  And  so  we  wrangle 
on.  We  always  talk  about  the  loss  a 
country  sustains,  forgetting  that  the  loss 
of  one  is  the  gain  of  another.  Whoever 
dreams,  when  a  Treasurer  brings  in  a  new 
Tariff  which  takes  duties  off  some  goods 
and  puts  duties  on  other  goods,  or  which 
takes  the  duties  off  all  the  goods,  that 
the  country  sustains  loss?  The  Govern- 
ment may  sustain  inconvenience,  but  that 
the  colony  sustains  any  loss  nobody  will 
seriously  contend.  But  when  we  come  to 
discuss  federation  that  is  the  whole  line 
of  argument,  for  honorable  members  talk 
about  what  is  really  a  matter  of  adjust- 
ment and  never  of  loss  as  being  not  a 
matter  of  adjustment,  but  of  absolute 
loss. 

Mr.  Isaacs. — But  we  have  separate 
Treasuries. 

[Sir  John  Downer. 


Sir  JOHN  DOWNER.  — Now,  Mr. 
Isaacs  in  a  very  careful  and  elaborate 
speech  sought  to  demonstrate  the  general 
principle  that  what  the  Government  lost 
the  people  gained,  and  he  further  en- 
deavoured to  show  that  there  was  no 
reason  to  make  an  exception  in  the  case 
of  Western  Australia. 

Mr.  Isaacs. — In  regard  to  revenue 
duties. 

Sir  JOHN  DOWNER.  — Always  so. 
The  honorable  member  also  tried  to  show 
that  in  the  case  of  Western  Australia, 
although  the  Government  revenue  might 
be  lessened  to  a  larger  extent  than  the 
revenue  of  other  colonies,  yet  the  people 
were  so  much  the  better  off,  and  there- 
fore they  sustained  no  loss.  Then  came 
his  right  honorable  leader,  who  took  pre- 
cisely the  opposite  view,  not  endeavouring 
in  any  way  to  answer  the  arguments 
which  I  am  sure  convinced  Mr.  Isaacs, 
and  that  Mr.  Isaacs  still  entertains,  and 
Sir  George  Turner  stated  that,  not  only 
was  Mr.  Isaacs  wrong  in  the  exception, 
but  also  that  he  was  wrong  in  the  rule. 
Well,  sir,  I  want  to  know  where  we  are 
at  the  present  time  ?  We  have  had  a 
long  discussion,  and  yet  we  are  not  very 
much  more  forward  than  we  were  at  the 
beginning.  Shall  we  leave  Western  Aus- 
tralia out  ?  That  is  to  say,  shall  we  make 
no  provision  for  that  colony  ?  If  so,  Sir 
John  Forrest,  who  wants  everybody  to 
treat  his  colony  fairly,  will  tell  us  that  in 
all  probability  their  loss  will  be  so  great 
that  Western  Australia  cannot  join  the 
Federation.  Shall  we  treat  Western  Aus- 
tralia in  the  way  Mr.  Deakin  proposes, 
which  would  meet  the  views,  I  should 
think,  of  Mr.  Isaacs  ? 

Mr.  Isaacs. — No. 

Sir  JOHN  DOWNER.— Does  it  not? 
I  should  have  thought  it  would. 

Mr.  Isaacs. — No. 

Sir  JOHN  DOWNER.— Shall  we  adopt 
Mr.  Deakin's  proposal  to  remove  the 
restriction  from  Western  Australia  by  the 
imposition  of  duties  to  such  an  extent  as 
may  be  necessary  to  prevent  the  uniform 
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duties  of  customs  disarranging  the  finances 
of  that  colony  ?  I  really  thought  that  that 
was  r  logical  sequence. 

Mi  Fraser. — There  is  no  great  risk 
about  that.  There  is  no  risk  in  doing 
that. 

Sir  JOHN  DOWNER. —But  it  is 
objected  to  by  many,  and  we  get  the 
usual  arguments  from  the  free-trader 
on  the  one  side  and  the  protectionist 
on  the  other.  The  free-trader  tells 
us  that  the  higher  you  make  the 
duties  of  customs,  the  less  you  get 
from  them,  which,  carried  out  to  its 
legitimate  conclusion,  would  land  you  in 
the  reductio  ad  absurdum  that  if  you  had 
no  duties  at  all,  and,  of  course,  got 
nothing  from  them,  and  you  imposed 
duties,  you  would  get  less  than  nothing. 
That  is  what  the  whole  thing  comes  to. 
I  have  heard  this  argument  times  out  of 
number,  and  it  is  really  not  necessary  to 
repeat  it.  There  must,  of  course,  be  an 
extent  when  a  duty  becomes  prohibitive, 
and  you  will  get  nothing  out  of  it ;  but 
what  reason  have  we  to  suppose  that  any 
duty  imposed  in  any  of  the  states  will 
really  reach  that  stage1?  The  amendment 
of  Mr.  Deakin  is  merely  what  is  fair  and 
right,  whether  the  Convention  accepts 
it  or  not.  It  says  to  Western  Aus- 
tralia— "  Your  position  is  exceptional,  and 
you  do  not  want  to  be  deprived  of  the 
right  of  imposing  duties  to  prevent  the 
disarrangement  of  your  finances."  Mr. 
Deakin's  amendment  says — "  Let  Western 
Australia  take  the  right  to  do  that  to  the 
extent  to  which  it  is  necessary,  but  not  so 
as  to  interfere  with  the  cardinal  principle 
of  this  Bill,  which  is,  between  the  colonies, 
absolute  freedom  of  trade." 

Mr.  Isaacs — The  proposal  is  that  if 
the  Commonwealth  chooses  to  do  it,  and 
the  state  chooses  to  agree  to  it,  then  they 
can  do  it  with  respect  to  foreign  produce 
only. 

Sir  JOHN  DOWNER.— I  am  not  quib- 
bling about  the  words  of  the  amendment; 
but  if  that  method  is  adopted,  while  the 
burden  will    be    on    Western    Australia, 


they  will  get  the  benefit  of  it.  If  they 
have  to  impose  extra  duties  on  the 
foreign  goods  imported,  those  burdens 
will  fall  on  their  people ;  but  the 
benefits  arising  from  the  reduction  of 
duties  under  the  uniform  Tariff  will  also 
be  for  the  benefit  of  their  people.  The 
amendment,  I  think,  is  a  right,  just,  and 
proper  proposal.  But  we  have  to  consider 
also  the  question  of  what  is  expedient. 
The  circumstances  of  Western  Australia, 
as  has  been  pointed  out,  are  exceptional 
The  Federation  will  not  be  complete  with- 
out that  colony.  The  money  that  we  are 
asked  to  expend,  at  the  most,  is  a  mere 
trifle  in  comparison  with  the  importance 
of  obtaining  the  assistance  of  Western 
Australia  in  this  great  cause,  and  I  do 
believe,  as  Sir  John  Forrest  says,  that 
there  will  not  be  any  money  to  pay  to  her 
at  all.  I  believe  it  will,  in  the  result, 
be  what  a  Minister  who  has  had  some 
experience,  and  who  recognises  the  man- 
ner in  which  the  policy  of  the  Federal 
Government  will  probably  be  formulated, 
has  told  us  it  would  be.  I  could  very  well 
understand,  without  going  too  much  into 
detail,  that  in  the  result  there  will  be  very 
little  or  nothing  to  pay  to  Western  Aus- 
tralia ;  but  if,  in  the  meantime,  this 
guarantee  creates  confidence  in  the 
minds  of  the  people  of  that  colony,  so 
as  to  bring  Western  Australia  into  the 
Federation,  I  am  willing  to  take  all  the 
risks  about  it,  and  to  accept  the  recom- 
mendations which  the  Finance  Committee 
deliberately  adopted,  but  which  they  have 
inconsiderately,  in  many  instances,  aban- 
doned— I  am  willing  to  stand  by  their 
recommendations  as  they  were  sent  to  us, 
and  endeavour  to  make  them  law.  As  far 
as  I  am  concerned  at  present,  I  sympa- 
thize very  much  with  Sir  John  Forrest 
in  his  feeling  that  he  does  not  like 
to  appeal  in  any  way  for  his  colony,  which 
now  occupies  so  great  a  position,  to  the 
sympathies  of  anybody.  But,  at  the  same 
time,  whilst  he  says  that,  he  does  ask  for 
special  consideration,  and  when  he  says 
that  much  the  same  consideration  should 
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be  shown  to  all  the  rest  of  the  colonies, 
he  asks  for  that  which  is  impracticable 
and  impossible.  And  so,  sir,  I  simply 
conclude  by  saying  that  I  hope  the  Finance 
Committee  will  become  a  little  better  con- 
solidated in  their  original  suggestions,  and 
will  stand  by  their  own  recommendations. 
If  they  do  so,  I  will  support  them. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— If  the  proposal  of  my  right  hon- 
orable friend  (Sir  George  Turner)  is  to  be 
put  to  the  Convention,  I  desire  to  move 
the  addition  to  it  of  the  following  : — 

That  no  payment  shall  be  made  to  any  state 
in  which  the  revenue  received  from  Customs 
and  Excise,  after  the  imposition  of  uniform 
duties,  exceeds  the  amount  received  by  the 
state  the  year  before  such  imposition. 

This  would  have  the  effect  of  enabling  all 
the  state  Treasurers  to  know  exactly  what 
their  position  would  be  during  the  five 
years  immediately  after  the  imposition  of 
uniform  duties.  If  the  Convention  does 
not  agree  to  this  proposal,  if  it  is  in- 
fluenced by  the  views  of  those  who  think 
that  it  would  be  a  great  drain  upon  the 
resources  of  the  Commonwealth,  I  cannot 
help  it.  In  the  argument  my  honorable 
friend  (Mr.  Dobson)  used  yesterday:  That 
because  I  said  there  was  a  possibility 
of  the  revenues  of  the  various  states 
being  as  great  after  the  imposition  of 
the  uniform  duties  as  before  such 
imposition,  there  was  no  necessity  to  do 
anything,  too  free  a  use  is  made  of  my 
words.  My  object  in  desiring  that  the 
state  Treasurers  should  be  assured  of 
their  position  during  the  first  five  years 
after  the  imposition  of  uniform  duties 
is,  that  it  would  provide  a  very  strong 
argument  in  favour  of  the  various 
colonies  entering  into  the  Federation. 
We  cannot  foresee  what  is  going  to 
take  place,  but  we  may  have  our  views 
about  it.  The  view  I  express  may  or 
may  not  be  an  accurate  one.  I  hope  it 
will  prove  to  be  accurate,  and  that  there 
will  be  no  necessity  for  any  contribution 
from  any  of  the  states.  If  the  results  of 
federation  are  to  be  as  great  as  foreshadowed 
[Sir  John  Downer. 


by  some  honorable  members,  and  notably 
my  honorable  friend  (Mr.  Symon),  there  is 
no  doubt  that  our  revenue  will  be  materi- 
ally increased,  but  we  have  to  take  care 
now  to  assure  the  future  as  far  as  we  can, 
at  any  rate  for  the  first  five  years  after 
the  imposition  of  the  uniform  duties. 
With  this  view,  1  think  that  the  proposal 
of  Sir  George  Turner,  with  the  addition  of 
this  proviso,  which  overcomes  some  of  the 
objections  that  have  been  raised,  is  a  rea- 
sonable one,  and  that  it  would  not  be  likely 
to  cast  any  heavy  burden  on  the  Common- 
wealth. The  only  objection  to  this  pro- 
posal —  and  it  may  be  considered  to 
be  a  very  strong  one — is  that  the  Com- 
monwealth might  be  called  upon  to  pay  a 
very  large  sum  of  money,  and  that  it  might 
not  have  the  necessary  funds  available. 
But  those  who  make  that  statement  do 
not  take  the  view  held  by  Mr.  Symon  and 
others,  that  an  era  of  great  prosperity  is 
to  come  upon  this  continent  as  soon  as  we 
federate.  If  we  take  this  more  sanguine 
view  the  chances  are — of  course  it  is  not 
a  certainty — that  the  revenues  of  the 
various  states  will  be  greater  than  they 
are  now.  In  that  case  no  harm  will  be 
done.  We  are  trying  to  frame  this  Bill 
in  such  a  way  that  it  will  be  accept- 
able to  the  people.  If  we  can  assure 
the  people  of  the  various  colonies  that 
the  revenue  from  Customs  during  the 
first  five  years  after  the  imposition  of 
uniform  duties  will  not  be  less  than  in 
the  year  before,  we  shall  have  provided  for 
those  who  have/ to  advocate  this  Constitu- 
tion a  good  argument  with  which  to  in- 
duce the  people  to  enter  the  Federation.  Of 
course  if  this  proposal  does  not  meet  with 
favour  we  shall  have  to  fall  back  upon  the 
recommendation  of  the  Finance  Com- 
mittee. As  I  said  before,  I  shall  take  no 
part  in  the  division  upon  the  Finance 
Committee's  proposal.  My  chief  objection 
to  it  is  that  it  names  Western  Australia 
for  special  treatment.  I  should  like  a  plan 
to  be  adopted  which  would  be  general  in  its 
application,  such  as  that  submitted  by  Sir 
George  Turner,  with  the  addition  of  my 
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proviso.  It  may  be  said  that  the  amount 
to  be  paid  by  the  Commonwealth  will  be 
very  large,  and  we  may  hear  from  the 
representatives  of  New  South  Wales  that 
that  colony  will  have  to  find  the  money. 
Those  who  use  that  argument  have  very 
little  faith  in  the  future  of  the  Common- 
wealth. 

Mr.  Symon. — Would  it  not  suit  you 
better  to  take  off  the  intercolonial  duties 
by  degrees  during  the  five  years  ? 

Sir  JOHN  FORREST.— No,  even  with- 
out any  inducement  of  that  sort  it  is 
probable  that  the  duties  that  exist  now 
in  Western  Australia  will  not  remain 
always.  There  is  a  disposition  in  that 
colony  to  reduce  the  duties  on  many  of 
the  articles  of  food  which  are  imported, 
and  I  have  no  doubt  that  that  will  be 
done. 

Mr.  Reid. — You  gave  a  promise  to  that 
effect. 

Sir  JOHN  FORREST.— I  promised  to 
deal  with  the  question  during  the  next 
few  months.  My  object  is  to  have  this 
Bill  passed  in  such  a  form  that  we  can 
confidently  recommend  it  to  the  people  of 
the  various  colonies.  If  we  can  assure 
them  that  the  Customs  revenue  for  the 
first  five  years  after  the  imposition  of  the 
uniform  duties  will  not  be  less  than  in 
the  preceding  year,  we  shall  do  much  to 
assist  those  who  have  to  advocate  the 
cause  of  federation  before  the  people.  I 
beg  to  move  now  that  Sir  George  Turner's 
amendment  be  amended  by  the  addition 
of  the  words  which  I  have  read. 

Mr.  REID  (New  South  Wales).— The 
effect  of  this  proviso  is  simply  to  throw  a 
little  doubt  upon  the  conclusive  figures 
given  to  us  by  the  Hon.  Mr.  Holder,  and 
to  make  it  perfectly  sure  that  New  South 
Wales  will  not  come  into  this  Federa- 
tion. 

Sir  John  Forrest. — You  are  afraid  of 
the  future. 

Mr.  REID. — I  said  I  was  not  in  favour 
of  the  Finance  Committee's  proposal,  but 
I  must  frankly  admit  that  it  is  the  best 
we  have  had  submitted  to  us  yet.      I  see 


grave  objections  to  it,  but  I  see  graver 
objections  to  all  the  other  propositions 
that  have  been  made.  It  seems  to 
me  that  we  shall  have  to  go  back 
to  the  Finance  Committee's  recom- 
mendation. Although  I  do  not  favour  it 
myself,  it  is  one  which  I  could  far  more 
cheerfully  justify  anywhere  than  any  of 
the  other  proposals  that  have  been  put 
before  us.  Of  course  it  is  essential  that 
any  proposal  we  adopt  should  command 
the  approval  of  the  representatives  of 
Western  Australia,  otherwise  all  our 
labour  would  be  in  vain.  Our  main  ob- 
ject is  to  get  a  solution  of  this  problem 
which  will  commend  itself  to  the  repre- 
sentatives of  Western  Australia  as  being 
satisfactory.  Sir  John  Forrest  was  satis- 
fied with  the  Finance  Committee's  recom- 
mendation. I  have  not  heard  a  word 
from  that  time  down  to  the  present  by 
which  the  right  honorable  gentleman  has 
shown  any  desire  to  go  back  on  what 
was  done  with  his  full  concurrence  in  the 
Finance  Committee. 

Sir  John  Forrest. — I  do  not  like  the 
special  treatment  of  Western  Australia. 

Mr.  REID.— I  quite  see  that,  but  if 
the  right  honorable  gentleman  sees  that 
the  making  of  the  thing  general  will  cause 
difficulty  to  the  other  colonies,  I  am  sure 
that  he  will  not  insist  on  a  merely  senti- 
mental objection. 

Sir  John  Forrest. — Would  not  the 
proviso  meet  your  case  % 

Mr.  REID. — The  proviso  does  not  alter 
the  complexion  of  the  proposal  made  by 
the  Premier  of  Victoria.  I  believe  that  it 
would  be  mere  idle  words,  except  with  refer- 
ence to  one  colony,  New  South  Wales,  whose 
case  has  been  already  referred  to.  Most 
of  these  proposals  were  considered  by  the 
Finance  Committee,  and  the  whole  of  this 
discussion  strengthens  the  fact  that  the 
Finance  Committee,  having  thought  the 
matter  out,  has  made  a  suggestion  which, 
under  all  the  circumstances,  is  the  best  that 
we  can  adopt.  Although  I  do  not.  approve 
of  it  personally,  still  I  recognise  that 
Western  Australia  will  have  to  give  up 
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one-third  of  its  revenue  on  colonial  pro- 
duce, and  that  it  is  in  a  peculiar  position 
amongst  the  other  colonies,  because  whilst 
the  other  colonies  will  have  an  increasingly 
valuable  market  for  their  exports  opened 
to  them,  Western  Australia,  for  years 
to  come,  will  receive  no  corresponding 
benefits  from  us,  because  her  main 
product  —  gold  —  goes  through  every 
country  in  the  world  free.  We  are  only 
too  glad  to  get  it.  Western  Australia  is 
in  a  peculiar  position  all  round.  It  does 
not  come  into  this  projected  Federal  Union 
with  any  strong  necessity  from  the  facts 
of  trade,  impelling  it  to  make  sacrifices  to 
join  us  in  order  to  get  the  run  of  our 
markets.  It  has  no  pressure  of  that  sort, 
and  that  is  one  of  the  difficulties  of  my 
right  honorable  friend.  If  the  exports  of 
Western  Australia  were  of  a  character 
fitted  for  the  other  Australian  markets, 
then  my  right  honorable  friend  could  go  to 
the  electors  of  Western  Australia  and  say — 
"Look  what  we  are  doing.  We  are  opening 
to  the  producers  of  Western  Australia 
a  grand  market  in  the  adjoining  colonies." 
But  my  friend  from  Western  Australia 
has  not  that  argument  to  use.  It  is  very 
likely  that  in  years  to  come  this  union 
will  prove  of  inestimable  advantage  to 
Western  Australia,  and  that  she  will  then 
have  a  magnificent  intercolonial  trade. 
But  that  is  in  the  future,  and  does  not 
apply  to  the  electors  of  to-day.  I  there- 
fore, from  every  point  of  view,  feel  that 
the  case  is  so  special  that,  although  per- 
sonally I  could  not  approve  of  the 
recommendation  of  the  Finance  Com- 
mittee, I  would  be  in  a  position,  hav- 
ing heard  the  whole  of  the  discussion  of 
this  proposal,  to  say  to  those  who 
object  to  it  that,  after  the  most  severe 
scrutiny,  it  contained  absolutely  the  least 
unsatisfactory  method. 

Mr.  Isaacs. — For  New  South  Wales. 

Mr.  REID. — Looking  into  the  figures,  I 
do  not  apprehend  any  serious  question  for 
any  colony.  As  I  said  last  night,  the 
Commonwealth  Treasurer  will  have  im- 
mense power  and  opportunity  in  the 
[Mr.  lieid. 


moulding  and  framing  of  a  Tariff.  I  would 
remind  Mr.  Isaacs  that  although  New 
South  Wales  would  bear  one-third,  at  any 
rate,  and  probably  more,  of  the  loss,  that 
colony  is  not  interested  in  the  Western 
Australian  trade  to  anything  like  the  ex- 
tent Victoria  is.  We  are  many  hundreds 
of  thousands  of  pounds  a  year  below  the 
trade  of  Victoria. 

Sir  George  Turner. — You  hope  soon 
to  come  up  to  it,  though. 

Mr.  REID. — Of  course  we  hope  to  come 
up  to  everything  in  the  world  soon.  But 
that  will  take  a  little  time,  considering  our 
enterprising  friends  in  Victoria  who  are  a 
few  hundred  miles  nearer  the  gold  than 
we  are.  I  really  do  feel  that  the  Common- 
wealth Treasurer  would  be  able,  having 
the  difficulty  staring  him  in  the  face,  to 
make  large  adjustments,  and,  even  at  the 
worst,  the  amount  would  be  greatly  re- 
duced by  the  losses  of  other  states. 

Sir  George  Turner.  — It  is  very  little 
satisfaction  to  know  the  amount  is  reduced 
by  their  own  losses.  It  is  good  satisfaction 
to  you,  of  course. 

Mr.  REID.— My  honorable  friend  must 
recollect  that  the  revenue  really  has  been 
got  out  of  brother  Australians  all  the 
time,  and  that  the  evils  of  getting  this 
revenue  out  of  fellow  Australians  are  felt 
to  be  so  grave  that  they  constitute  the 
chief  reason  for  federal  union.  That 
aspect  must  be  regarded.  If  my  honor- 
able friend  could  have  the  consolation 
that  these  duties  were  coming  out  of 
foreign  nations — the  hated  importer  of 
other  lands  —  that  would  be  another 
matter.  But  he  must  admit,  on  his 
own  theory,  although  I  think  myself  the 
duties  come  from  the  gentlemen  behind 
the  barrier,  that  they  are  a  loss  to 
fellow  Australians  and  not  to  foreigners. 
That  aspect  of  the  matter,  I  say,  must  not 
be  forgotten.  It  would  be  easy,  as  I 
pointed  out  last  night,  for  a  colony  to 
make  its  loss  greater  by  putting  its  Tariff 
upon  articles  of  Australian  production  in- 
definitely.    But  I  do  not  think  that  that 
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would  be  a  gain  in  any  sense  to  the  colony 
that  did  it.  It  might  put  more  money 
into  the  Treasury,  but  it  would  not  be  a  gain 
to  the  people  in  whose  interests  the  Trea- 
sury is  administered.  These  matters  must 
be  considered.  It  is  a  loss  really  of  oppor- 
tunity of  taxing  fellow  Australians,  which 
opportunity  and  the  use  of  it  are  the 
strongest  possible  reasons  for  destroying 
Border  Duties  and  the  distinctions  between 
one  part  of  Australia  and  another.  It  is 
a  loss  in  one  sense,  but  in  another  sense 
it  is  one  of  the  glorious  gains  of  federa- 
tion. The  more  time  we  take  up  now, 
the  more  we  will  be  driven  to  the  proposal 
of  the  Finance  Committee,  which  has  the 
cardinal  merit  of  being  acceptable  to  those 
whose  interests  have  to  be  studied  in 
the  matter. 

Mr.  Isaacs. — Have  not  our  interests  to 
be  studied,  too? 

Mr.  REID. — I  am  of  opinion  that  our 
interests  are  less  prejudiced  by  the  com- 
mittee's proposal  than  by  any  other  pro- 
posal that  has  been  submitted.  I  confess 
that  I  was  rather  taken  at  first  with  the 
suggestion  that  there  should  be  a  power 
in  Western  Australia  of  retaining  these 
duties  on  intercolonial  produce  for  five 
years,  with  20  per  cent,  oft'  each  year. 
But  I  am  confronted  with  the  difficulty 
of  another  colony,  where  the  argument 
might  be  pushed  with  as  much  force — 
"  Well,  if  you  do  that  in  Western  Aus- 
tralia, why  not  do  it  for  the  farmers  of 
Victoria?" 

Mr.  Isaacs. — If  that  were  so  as  to  inter- 
colonial produce,  you  might  have  the  out- 
ward Tariff  less.     How  would  that  work  ? 

Mr.  REID. — How  do  you  mean  by  the 
outward  Tariff. 

Mr.  Isaacs. — Suppose  the  Tariff  against 
the  world  were  less  than  the  gradually- 
reducing  intercolonial  Tariff,  how  would 
that  operate  ? 

Mr.  REID.— On  the  same  articles? 

Mr.  Isaacs. — On  the  same  articles. 

Mr.  Dbakin. — They  are  not  the  same 
articles. 

Mr.  Isaacs. — Some  are  the  same. 
[74] 


Mr.  REID.— Well,  that  could  easily  be 
adjusted.  But  I  discarded  that  rather 
attractive  proposition  because  of  the  diffi- 
culty in  Victoria — a  difficulty  I  quite  appre- 
ciate. On  the  whole,  therefore,  I  feel  that 
the  committee's  proposal  is  the  more,  broad- 
and  satisfactory  adjustment,  which  has 
the  great  merit  of  satisfying  the  Western 
Australian  representatives  —  a  cardinal 
point  in  any  arrangement  we  make. 

Mr.  HENRY  (Tasmania).— I  have  no 
desire  to  lengthen  this  discussion,  but,  as 
I  have  not  yet  spoken  on  the  subject, 
I  feel  bound  to  make  some  comment 
on  the  present  proposal.  There  is  a 
just,  and,  I  may  say,  a  strong  feeling 
as  to  the  necessity  of  making  some  pro- 
vision in  the  Bill  that  will  induce  our  Wes- 
tern Australian  friends  to  join  the  Federa- 
tion and  enable  them  to  justify  their  action 
in  their  own  colony.  I  am  quite  in  accord 
with  the  view  put  forward  by  Mr.  Re  id 
on  the  practical  aspect  of  the  question.  I 
also  recognise  that  if  the  Western  Aus- 
tralian delegation  say  that  any  proposal 
is  impracticable,  that  proposal  could  not 
be  recommended  to  our  fellow  colonists. 
A  proposal  deemed  by  the  Western  Aus- 
tralian representatives  to  be  impracticable 
must  be  changed,  or  some  other  proposal 
made  which  could  be  justified.  I  re- 
cognise that  position.  I  also  think,  how- 
ever, that  there  is  something  due  to  the 
interests  of  the  other  colonies,  and  I 
naturally  ask  myself  the  question  as  to 
how  the  proposal  will  affect  the  colony 
which  I  share  in  representing  in  the  Con- 
vention. As  I  have  already  said  in  the 
general  debate,  I  regard  the  principle  in 
the  proposal  submitted  by  the  committee  as 
inherently  bad.  It  was  very  clearly  demon- 
strated to  my  mind,  by  the  Attorney-Gene- 
ral of  Victoria,  that  the  radical  defect  in 
this  proposal  is  that  it  will  compel  the  tax- 
payers of  one  colony  to  contribute  to  the 
relief  of  the  taxpayers  in  Western  Aus- 
tralia. In  fact,  it  is  doubling  the  burdens 
of  taxation  to  the  extent  of  the  loss,  or 
the  amount  paid  to  Western  Australia. 
This   must   be   obvious   at   once   to   any 
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one  who  reflects  on  the  question.  It  is 
generally  admitted  that  in  Tasmania 
the  purchasing  power  of  the  people  and 
the  ability  to  contribute  through  the 
Customs  is  relatively  less  than  in  the  rich 
colony  of  Western  Australia.  Yet  out  of 
our  poverty  we  would  be  compelled  to  con- 
tribute to  the  wealth  of  Western  Australia. 
In  principle  the  thing  is  radically  wrong, 
and  I  cannot  see  how  it  can  be  defended. 
But  we  come  round  to  the  question 
of  expediency,  which  I  admit  we  have 
also  to  consider.  Before  leaving  the  ques- 
tion of  loss,  I  must  say  there  seems 
to  me  a  great  deal  of  confusion  very 
often  in  people's  minds  in  distinguishing- 
bet  ween  the  losses  to  the  Treasurer 
and  the  loss  to  the  taxpayer.  That 
distinction  should  be  kept  clearly  in  view. 
As  regards  the  taxpayer,  the  Premier  of 
Victoria  has  contended  that  in  imposing- 
customs  duties  the  loss  would  not  fall  on 
the  consumer.  Sir  George  Turner's  argu- 
ment was  tantamount  to  that.  I  am 
aware,  as  a  practical  man,  that  there  is 
always  sufficient  competition  amongst 
the  traders  of  a  colony  to  secure 
to  the  consumer  either  the  relief  af- 
forded by  a  remission  of  duties  or  a 
burden  caused  by  an  increase.  The 
result  seems  to  me  inevitable.  Take  a 
simple  illustration.  Assuming  that  in 
Western  Australia  a  duty  were  imposed 
on  tea  and  sugar,  which  duty  is  not  im- 
posed now,  can  it  be  contended  that  the 
consumer  would  not  have  to  pay  that 
duty  ?  Such  a  duty  might  amount  to 
something  like  40  per  cent.,  and  we  know 
that  competition  in  trade  is  such  that  at 
the  present  time,  in  all  probability,  there 
would  be  no  margin  for  a  40  per  cent,  dif- 
ference. It  follows  inevitably  that  the 
burden  would  fall  on  the  consumer.  There 
is  a  fallacy  with  which  many  of  us  are 
familiar,  but  I  really  fail  to  see  how  the 
consumer  can  escape  the  burden.  That 
was  very  clearly  and  admirably  illus- 
trated by  the  Attorney-General  of  Victoria 
the  other  day.  Now  I  come  to  the  prac- 
tical question  as  to  whether,  recognising 
[Mr.  Henry. 


the  great  difficulties  we  have  in  dealing 
with  this  question,  we  should  adopt  some 
plan  that  would  justify  our  friends  in 
Western  Australia  in  saying  to  their 
fellow  colonists — "  Yes,  you  may  enter 
the  Federation."  I  am  as  anxious  as  any 
man  present  to  see  Western  Australia 
join  the  Federation.  I  am  also  desirous 
that  we  should,  at  as  early  a  stage  as 
possible,  enjoy  the  benefits  of  a  free 
interchange  of  commodities,  and  have 
an  open  market  in  Western  Aus- 
tralia. But  I  am  faced  with  the  prac- 
tical question,  from  a  Tasmanian  point 
of  view :  Would  the  people  of  Tas- 
mania be  justified  in  taking  from  their 
admittedly  insufficient  surplus  a  consider- 
able sum  of  money,  merely  for  the  sake  of 
having  the  right  to  trade  with  Western 
Australia  1  That  is  the  practical  way  in 
which  the  question  addresses  itself  to  my 
mind.  I  confess  I  have  great  difficulty 
in  being  able  to  say  to  the  people  of  Tas- 
mania "Yes,  I  consider  you  are  justified 
in  risking  the  payment  of  what  is, 
to  Tasmania,  a  considerable  sum  of 
money  to  relieve  the  taxpayers  of 
Western  Australia,  merely  for  the  pri- 
vilege of  trade  with  them."  I  confess 
to  a  very  great  difficulty  in  being  able  to 
justify  my  action  in  supporting  a  proposi- 
tion which  is  inherently  bad,  and  which 
may  possibly  call  on  the  Tasmanian  tax- 
payers to  contribute  a  certain  amount  of 
money  for  the  privilege  of  trading  with 
Western  Australia.  With  regard  to  the 
figures  supplied  by  Mr.  Holder — whose 
great  ability  in  grasping  these  questions 
I  join  most  cordially  in  admiring — 
they  are  necessarily  speculative.  They 
deal  with  what  are  the  possible 
losses  Western  Australia  may  sustain 
under  a  uniform  Tariff,  and,  therefore, 
with  the  amount  that  the  several  colonies 
may  be  called  on  to  contribute.  If  tea 
and  sugar,  which  are  two  important 
articles  as  revenue  yielders,  are  admitted 
free  to  Western  Australia  at  the  time  we 
have  a  uniform  Tariff,  it  is  almost  a  cer 
tainty  that  merchants  and  speculators  ii 
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such  articles,  which  are  certain  of  con- 
sumption and  will  not  depreciate  by  keep- 
ing, will  largely  import  them  into  Western 
Australia.  The  result  would  be  a  rather 
serious  diminution  of  the  revenue  of 
Western  Australia  for  the  first  year,  and, 
consequently,  in  proportion  to  that  par- 
ticular year,  would  be  the  amount  to  be 
contributed  by  the  several  colonies.  There 
would  be  a  loss  of  anticipated  revenue. 
The  revenue  that  Western  Australia  would 
contribute  under  the  uniform  Tariff  would, 
in  consequence  of  the  heavy  importation 
of  articles  now  free,  be  considerably 
diminished ;  and  in  proportion  as  the 
revenue  for  the  first  year  of  the  uniform 
Tariff  is  diminished,  so  is  the  loss  or 
losses  of  the  several  colonies  increased. 
No  one  can  pronounce  with  any  degree 
of  certainty  as  to  what  the  losses  may 
be.  These  losses  may  be  considerable. 
I  am  very  sorry  I  cannot  see  daylight 
through  this  ;  but  my  own  mind  leads 
me  to  support  Mr.  Deakin's  proposal 
as  equitable  and  just.  But  we  are  faced 
with  the  difficulty  of  meeting  Western 
Australia,  and  until  the  representatives  of 
that  colony  agree  to  something,  it  is  very 
difficult  to  say  what  course  should  be 
taken. 

Mr.  McMILLAN  (New  South  Wales).— 
I  understand  that  no  postponement  of  this 
clause  is  to  be  granted.  I  think  that  it 
is  well  that  we  should  understand  from 
the  leader  of  the  Convention  what  is  to  be 
done,  because  it  seems  to  me  that  a  post- 
ponement might  lead  to  the  debate  being 
terminated  for  the  present,  whereas  if  the 
discussion  is  to  be  continued  we  shall 
know  exactly  what  we  are  doing. 

Sir  John  Forrest. — Don't  postpone  it. 

Mr.  McMILLAN. — Then  it  seems  to  me 
that  the  only  question  that  will  ultimately 
come  before  us  for  voting  upon  will  be 
that  of  the  Finance  Committee.  I  feel 
myself  in  a  very  awkward  position.  The 
representatives  of  Western  Australia  are 
to  be  absent  from  this  chamber  when  the 
division  takes  place.  That  is  right  in 
itself,  but  we  shall  find  ourselves  voting 


for  a  proposal  on  behalf  of  a  colony  which 
absolutely  does  not  want  it. 

Sir  John  Forrest. — I  do  not  say  that. 

Mr.  McMILLAN. — If  language  means 
anything,  the  right  honorable  gentleman 
told  us  that  he  dissented  from  this  method 
of  treatment,  and  preferred  a  proposal  of 
his  own. 

Sir  John  Forrest. — I  said  I  preferred 
another  clause  to  this. 

Mr.  McMILLAN.— That  is  what  I  say  ; 
the  right  honorable  gentleman  dissented 
from  this. 

Sir  John  Forrest. — No,  I  object  to 
Western  Australia  being  specially  men- 
tioned. 

Mr.  McMILLAN. — Unquestionably  the 
right  honorable  gentleman  objects  to  a 
proposal  which  will  apply  to  Western  Aus- 
tralia without  applying  all  round,  and  he 
has  given  very  cogent  reasons  against  the 
whole  scheme  in  view  of  the  very  proper 
feeling  of  Western  Australia  against  any 
special  privileges  being  granted  to  her. 
Of  course,  if  we  are  to  understand  now, 
after  this  debate,  that  the  right  honorable 
gentleman,  on  behalf  of  his  colony,  accepts 
this  as  a  fair  settlement  should  we  a<rree 

o 

to  it,  then,  of  course,  that  lets  us  know 
exactly  where  we  are. 

Mr.  Deakin. — He  accepts  Sir  George 
Turner's  proposal  as  amended  by  him- 
self. 

Mr.  McMILLAN. — Yes ;  but  that  is  not 
the  point.  As  far  as  I  can  see,  if  there  is 
any  possibility  of  gauging  the  opinion  of 
this  committee,  it  is  clear  that  the  pro- 
posal that  will  obtain  a  majority  will  be 
the  original  proposal  of  the  Finance  Com- 
mittee. 

Sir  John  Forrest. — We  shall  see  about 
that. 

Mr.  McMILLAN.— Very  well.  But  I 
think,  whatever  process  we  adopt,  before 
we  come  to  vote  specifically  on  that  pro- 
posal we  ought  to  have  some  assurance 
from  the  Western  Australian  delegation 
that  it  is  satisfactory  to  them,  and  that 
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they  take  it  as  a  solution  of  the  difficulty, 
so  that  if  we  vote  for  it  there  will  not 
still  be  unpleasantness  left  behind,  and  an 
unsatisfactory  solution.  The  point  is  :  If 
this  proposal  is  adopted,  will  the  members 
of  the  delegation  of  Western  Australia 
be  willing  to  go  back  to  their  colony  and 
tell  their  people  that  they  are  now  in 
accord  with  this  as  the  best  solution  of 
the  difficulty,  and  that  they  warmly  pro- 
pose the  Bill  for  the  acceptance  of  their 
people?  We  shall  be  in  a  very  peculiar 
attitude  if,  after  passing  this  proposal, 
which  is  intended  entirely  to  consult  the 
position  and  meet  the  exigencies  of  Wes- 
tern Australia,  we  find  that  the  delegation 
from  that  colony,  in  the  first  instance, 
retire  from  the  Convention  while  the  vote 
is  taken  —  which  I  have  no  fault  to 
find  with  them  for  doing  —  and  then, 
when  the  proposal  is  agreed  upon,  appa- 
rently at  their  own  request,  they  go  back 
to  Western  Australia  and  say  that  they 
were  really  never  in  favour  of  it.  I  still 
say  that  it  would  be  far  better  to  have  a 
postponement  of  the  question. 

Sir  John  Forrest. — You  do  not  say 
what  you  will  do  when  you  go  back  to 
your  colony  on  any  particular  question. 

Mr.  McMILLAN. — But  this  is  a  special 
matter  affecting  only  Western  Australia, 

Mr.  Kingston.— Does  not  the  attitude 
of  Western  Australia  depend  upon  a 
variety  of  things  ? 

Mr.  McMILLAN. — It  may.  But  I  am 
justified  in  looking  on  this  matter  from 
the  point  of  view  of  the  speeches  made, 
and  there  is  such  an  amount  of  incon- 
gruity in  the  position  that  it  does  not 
seem  to  me  that  any  decision  will  be 
satisfactory.  The  members  of  the  Finance 
Committee  themselves  have  brought  for- 
ward so  many  amendments  on  their  own 
proposals,  that  it  seems  to  me  that  as  we 
have  other  work  to  do  in  regard  to  the 
financial  clauses — in  reference  to  the  debts, 
for  instance,  which  is  a  question  that  will 
take  up  a  considerable  amount  of  time — 
it  will  be  better  to  postpone  this  subject 
for  the  further  consideration  of  the 
[Mr.  McMillan. 


Finance  Committee.  If,  after  what  has 
been  said  in  the  course  of  this  debate, 
they  still  consider  that  their  proposals  are 
worth  anything  at  all 

Mr.  Holder.  —  We  cannot  do  better 
than  we  have  done. 

Mr.  McMILLAN.— Very  well.  If  the 
committee  come  back  and  say  :  "  We  have 
reconsidered  the  proposals  made,  and  still 
adhere  to  them,"  the  whole  thing  will  be 
passed;  but  at  the  present  moment  with 
so  many  proposals  before  the  committee, 
many  of  which  have  been  sprung  upon  the 
committee  by  the  members  of  the  Finance 
Committee  themselves,  the  best  way  would 
be  for  the  Finance  Committee  to  recon- 
sider their  recommendations.  I  think  that 
that  is  a  very  fair  suggestion  to  make.  I 
made  it  last  night,  and  I  thought  that  it 
would  have  ended  the  discussion  this 
morning.  I  still  think  that  it  would  be  a 
good  thing  if  the  proposal  before  the  com- 
mittee were  withdrawn,  with  a  view  of 
the  Finance  Committee  reconsidering  the 
financial  clauses. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  hope  that  the  advice  of  the 
honorable  member  who  has  just  spoken 
will  not  be  followed.  I  confess  that  I  am 
becoming  sick  of  the  subject  of  Western 
Australia  in  regard  to  this  matter.  It 
seems  to  me  that  we  are  just  as  near  to  a 
settlement  as  we  ever  were,  or  ever  will 
be.  I  hope  there  will  be  no  time  lost  in 
taking  a  division.  I  favour  the  clause  of 
Sir  George  Turner  as  amended  by  myself. 
If,  however,  that  does  not  meet  with  the 
favour  of  the  committee — and  I  see  no 
reason  why  it  should  not,  as  it  seems  to 
me  to  be  the  most  feasible  and  the 
simplest  plan — then  the  opinion  of  the 
committee  can  be  taken  upon  the  sugges- 
tions of  the  Finance  Committee.  I 
do  not  see  any  reason  for  delaying  the 
matter.  As  I  have  said,  Western  Aus- 
tralia will  not  take  part  in  the  second 
division  if  it  takes  place,  and  it  will  be  for 
this  committee  to  say  whether  they  ap 
prove  of  the  suggestions  of  the  Finance 
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Committee  or  not.  In  regard  to  the  re- 
presentatives of  Western  Australia  pledg- 
ing themselves  one  way  or  the  other,  I 
reply  that  I  do  not  feel  much  inclined  to 
make  any  pledges  to  this  Convention,  nor 
do  I  see  that  any  other  member  has  made 
any  pledges  with  regard  to  his  colony.  I 
have  heard  some  members  say  that  they 
will  be  unable  to  recommend  sometimes 
this  question,  sometimes  the  other,  with 
the  object,  I  think,  of  influencing  honor- 
able members.  But,  for  my  own  part,  I 
make  no  pledge  whatever.  When  I  see 
the  Bill  complete  it  will  be  time  for  me  to 
consider  whether  it  is  such  a  Bill  as  I  can 
recommend  to  the  people  of  Western  Aus- 
tralia. I  make  no  pledge  on  this  question 
or  any  other;  nor  do  I  find  that  those 
honorable  members  of  this  Convention 
holding  official  positions  in  the  other  colo- 
nies are  willing  to  pledge  themselves  as  to 
the  attitude  they  will  assume  when  the 
Bill  is  completed.     It  is  asking  too  much. 

Mr.  McMillan. — I  didn't  ask  you  to 
pledge  yourself. 

Sir  JOHN  FORREST.— The  honorable 
member  asked  me  to  pledge  myself  in 
regard  to  the  financial  proposals,  but  I  say 
that  the  whole  subject  will  require  con- 
sideration when  I  see  the  Bill  completed. 
I  have  never  expressed  myself  as  adverse 
to  the  recommendations  of  the  Finance 
Committee,  because  I  recognise  that  in  a 
sense  I  was  a  party  to  the  committee's  re- 
port ;  but  I  never  fully  approved  of  these 
recommendations,  because  I  thought  that 
some  provision  which  would  have  been 
general  in  its  application,  and  would  not 
single  out  any  one  colony  for  special 
treatment,  should  have  been  adopted.  I 
prefer  the  amendment  of  the  Right  Hon. 
Sir  George  Turner  as  amended  by  my- 
self to  the  recommendations  of  the 
Finance  Committee,  but  if  we  cannot 
obtain  the  approval  of  honorable 
members  for  that  amendment,  it  will 
be  for  us  to  consider  whether  the  recom- 
mendations of  the  Finance  Committee, 
although  they  are  objectionable  to  the 
extent    that    they    single    out    Western 


Australia  for  special  treatment,  should 
find  a  place  in  the  Bill. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  shall  support  the  suggestion  of  the 
honorable  member  (Mr.  McMillan),  be- 
cause I  think  that  as  the  Convention  is 
now  placed  it  is  impossible  to  determine 
how  to  vote  upon  the  main  question.  So 
many  suggestions  have  been  made,  and 
so  many  amendments  have  been  put 
before  us,  or  are  to  be  put  before  us,  that 
I  think  it  would  be  wise  to  postpone 
the  further  consideration  of  the  matter, 
in  order  to  give  the  Finance  Com- 
mittee an  opportunity  to  consider  all 
the  suggestions  which  have  been  made, 
including  the  very  valuable  suggestion  of 
the  honorable  member  (Mr.  Holder),  and 
to  bring  up  a  report  upon  the  whole 
matter.  I  agree  with  the  right  honorable 
member  (Sir  John  Forrest)  that  Western 
Australia  should  not  have  to  take  her 
place  in  the  Federation  with  a  mark 
against  her,  though  not  a  discreditable 
one,  for  all  time.  She  should  not  be 
singled  out  in  the  Constitution  for  parti- 
cular treatment  which  she  may  never 
require. 

Mr.  BARTON  (New  South  Wales).— I 
would  point  out  to  the  right  honorable 
member  that  in  the  Canadian  Constitu- 
tion there  are  a  number  of  sections  which 
give  special  treatment  to  various  states. 
It  has  been  suggested  that  the  further  con- 
sideration of  this  matter  should  be  post- 
poned, but  I  am  inclined  to  think  that  we 
have  not  yet  arrived  at  a  stage  at  which 
there  should  be  a  postponement.  At  any 
rate,  I  think  that  the  sense  of  the  com- 
mittee should  be  taken  upon  the  amend- 
ment of  the  right  honorable  member  (Sir 
George  Turner),  because,  whatever  may  be 
said  of  the  other  proposals,  it,  at  least,  has 
been  fully  debated.  If,  afterwards,  we 
reach  a  stage  when  there  may  be  a  pro- 
posal before  the  committee  which  seems 
to  require  deliberation  upon  the  part  of 
the  Finance  Committee  or  upon  the  part 
of  the  Convention,  let  us  have  a  post- 
ponement   then.     At   the  present    stage, 
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however,  there  is  no  solid  ground  for 
a  postponement.  I  consider  that  the 
speech  made  by  the  honorable  member 
(Mr.  Holder)  last  night  effectually  dis- 
poses of  any  argument  in  favour  of  the 
amendment  of  the  right  honorable  member 
(Sir  George  Turner).  The  figures  pro- 
duced by  the  honorable  member  showed 
the  inequity  of  the  proposal,  and  tended 
to  prove  that  New  South  Wales,  to  use  a 
common  term,  will  have  to  pay  the  piper. 

Sir  John  Forrest. — That  is  the  old  cry. 

Mr.  BARTON.— Yes,  and  so  long  as 
proposals  of  this  kind  are  brought  for- 
ward, I,  at  any  rate,  will  take  care  that 
it  is  heard. 

Sir  John  Forrest. — The  honorable  mem- 
ber's argument  cannot  be  considered  proved 
by  figures  like  those  produced. 

Mr.  BARTON.— They  come  from  as 
safe  a  source  as  we  have  in  the  Conven- 
tion— a  gentleman  whose  name  has  only 
to  be  mentioned  to  secure  respect  for  the 
moderation  of  his  arguments  and  the 
clearness  of  his  statements.  They  are 
the  best  and  most  practical  indications  of 
the  probable  effect  of  this  proposal  that 
we  have  yet  had. 

Sir  John  Forrest. — They  give  New 
South  Wales  a  million  more  revenue  than 
Victoria. 

Mr.  BARTON.— I  see  no  joke  in  what 
has  been  said  about  giving  £1,000,000  to 
New  South  Wales  and  then  taking  it  away 
from  her  to  divide  it  among  the  other 
states.  The  arrangement  may  seem  a 
joke  to  those  who  profit  by  it,  but,  not- 
withstanding the  mild  sarcasms  of  the 
right  honorable  member  (Mr.  Reid)  last 
night,  we  who  represent  the  colony  do 
not  see  the  humour  of  the  situation.  I 
do  not  wish  to  express  myself  at  any 
length  in  regard  to  this  matter,  because 
I  think  that,  so  far  as  the  inequality  of 
proposals  of  this  kind  can  be  demonstrated 
by  figures,  the  speech  of  the  honorable 
member  (Mr.  Holder)  was  such  a  de- 
monstration. It  may  be  said  that  his 
statements  were  merely  surmises.  That 
may  be  so,  but  if  you  have  the  best 
\Mr.  Barton. 


surmises  yet  drawn  with  respect  to  the 
operation  of  a  clause,  you  must  take 
them  before  anything  else.  That  is 
the  position  in  which  I  find  myself 
with  regard  to  the  speech  of  the  honorable 
member  (Mr.  Holder).  Reasons  were 
given  by  the  honorable  and  learned  mem- 
ber (Mr.  Isaacs)  against  the  proposal  in 
the  Bill,  and,  so  far  as  they  extended,  I 
am  rather  inclined  to  think  that  they  also 
operate  against  the  proposal  of  the  right 
honorable  member  (Sir  George  Turner). 

Mr.  Symon. — And  against  the  propo  a] 
to  make  special  provision  for  Western 
Australia. 

Mr.  BARTON.— They  were  directed 
against  the  proposal  to  make  special  pro- 
vision for  Western  Australia,  but  if  that 
special  provision  is  to  be  extended  all 
round,  even  if  actual  loss  takes  the  place 
of  proportionate  net  loss,  it  seems  to  me 
that  the  argument  of  the  honorable  and 
learned  member  (Mr.  Isaacs)  will  have  four 
applications  instead  of  one.  So  far  as  the 
arguments  against  the  Western  Australian 
proposal  have  gone,  I  do  not  see  that  they 
are  not  exceeded  by  the  arguments  against 
the  proposal  of  the  right  honorable  mem- 
ber (Sir  George  Turner).  I  would  rather 
take  the  proposal  of  the  Finance  Commit- 
tee  than  that  of  my  right  honorable 
friend.  At  any  rate,  we  have  debated  his 
proposal  at  considerable  length,  and  I  do 
not  see  why  we  should  not  deal  with  it 
now.  I  do  not  see  why  we  should  not 
deal  with  the  whole  clause  at  this  stage. 
If  the  need  for  a  postponement  should 
arise  it  might  be  asked  for,  but  I  would 
suggest  that  we  should  deal  with  this  mat- 
ter as  soon  as  possible.  For  myself,  I  feel 
some  inclination  towards  the  suggestion  of 
the  honorable  and  learned  member  (Mr. 
Deakin),  and  I  may  be  pardoned  if  I  give  one 
or  two  reasons  in  favour  of  its  acceptance. 
It  is,  of  course,  very  well  to  say  that  we 
cannot  persist  in  a  proposal  which  the 
Premier  of  Western  Australia  has  de- 
clared against,  but  we  have  to  take  the 
reasons  for  and  against  in  all  these 
matters,  in  the  full  confidence  that  the 
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best  reasons  will,  in  the  long  run,  probably 
prevail  upon  all  sides.  What  is  the  posi- 
tion of  Western  Australia  1  It  was  rightly 
pointed  out  by  the  honorable  and  learned 
member  (Mr.  Isaacs)  the  other  day — I 
have  seen  a  criticism  of  his  position  with 
which  I  do  not  agree — that  while  the 
Treasurer  of  Western  Australia  might  not 
be  a  gainer,  and  might  indeed  be  a  loser, 
by  the  operation  of  intercolonial  free-trade 
and  a  uniform  Tariff  against  the  outside 
world,  he  would  be  in  a  worse  position 
only  by  way  of  figures,  because  the  tax- 
able capacity  of  the  population  of  Western 
Australia  would  be  increased  to  the  extent 
of  the  duties  foregone.  If,  by  the  operation 
of  a  uniform  Tariff,  the  Customs  revenue 
of  Western  Australia  was  £200,000  or 
£300,000  less  than  it  is  now,  the  money 
would  be  saved  to  the  state,  and  would  be 
still  available  to  the  Treasurer  for  taxa- 
tion. That  is  the  position  which  has  been 
criticised,  but  I  do  not  think  that  the 
criticism  should  have  any  effect.  It  has 
been  pointed  out  that  the  honorable  and 
learned  member  and  other  protectionists 
were  in  a  false  position  when  they  urged 
that  the  consumer  paid  the  duty.  I  am 
not  aware  of  any  protectionist  having 
urged  t'n at  where  the  production  is  not 
substantial  the  consumer  does  not  pay  the 
duty.  When  production  increases,  and  it 
becomes  necessary  to  reduce  the  price  of 
the  imported  article  in  order  to  enable 
it  to  compete  with  the  local  article, 
the  importer,  by  reducing  the  price, 
pays  the  duty,  and  it  is  saved  to 
the  consumer.  That,  however,  does  not 
apply  in  the  present  case.  It  is  not  urged 
that  where  there  is  no  material  production 
the  consumer  does  not  pay  all  or  nearly 
all  the  duty.  That  being  so,  the  amount 
which  has  been  mentioned  as  being  lost  to 
Western  Australia  would  really  be  saved 
to  the  taxpayers  of  that  colony,  and  could 
be  obtained  from  them  by  the  Treasurer. 

Sir  John  Forrest. — Surely  there  is  some 
production  in  Western  Australia. 

Mr.  BARTON.— I  am  not  saying  that 
there  is  not;  but  between  the  intercolonial 


products  which  flow  into  Western  Aus- 
tralia and  the  amount  of  its  local  pro- 
duction there  is  a  considerable  difference. 
I  am  not  urging  that  there  is  not  a  very 
promising  production  in  Western  Australia, 
but  it  has  not  reached  a  point  at  which 
it  can  affect  the  argument  of  the  honor- 
able and  learned  member  (Mr.  Isaacs). 
There  being  this  amount  of  taxation  saved 
to  the  people  of  Western  Australia,  it  can 
be  raised  in  other  ways.  I  quite  sym- 
pathize with  the  position  of  the  right 
honorable  member  (Sir  John  Forrest)  if 
he  says  that  the  time  has  not  yet  come 
for  direct  taxation  in  that  country,  and 
that  perhaps  he  could  not  carry  such  a 
policy  there.  What  does  that  imply?  It 
does  not  get  rid  of  the  fact  that  there  is  a 
taxable  capacity.  If  the  money  cannot 
be  obtained  by  direct  taxation,  it  still 
remains  available  by  means  of  Customs 
taxation.  If  it  is  available  by  means  of 
Customs  taxation  alone,  some  provision 
should  be  made  for  the  application  of 
Customs  taxation  to  this  taxable  capa- 
city. The  burden  laid  upon  the  tax- 
payers will  be  the  same  as  that  which 
they  have  to  bear  now.  If,  therefore, 
some  arrangement  can  be  made  by  which 
the  loss  of  Western  Australia  can  be  com- 
pensated by  increased  taxation,  the  colony 
will  avoid  the  stigma  which  some  honor- 
able members  have  argued  would  attach 
to  her  if  she  received  special  treatment. 
The  only  way  in  which  this  could  be  done 
is  that  suggested  by  the  honorable  and 
learned  member  (Mr.  Deakin),  It  seems 
reasonable  that  if  Western  Australia  is 
not  anxious  to  accept  the  favour  from  the 
other  colonies,  and  the  representatives  of 
the  other  colonies  think  that  their  tax- 
payers would  have  some  objection  to 
compensating  the  taxpayers  of  Western 
Australia  for  having  made  a  loss,  an 
alternative  proposal  should  be  considered. 

Mr.  Higgins. — It  is  the  only  solution. 

Mr.  BARTON. — So  far,  it  seems  the 
only  reasonable  solution.  That  is  to  say, 
that  while  a  uniform  Tariff  is  imposed, 
an   agreement   should   be  made  between 
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Western  Australia  and  the  Commonwealth 
allowing  that  colony  to  increase  the  duties 
upon  certain  articles  for  a  term  of  five 
years,  in  order  that  the  additional  revenue 
thus  obtained  by  her  might  compensate 
her  for  the  loss  she  would  otherwise 
sustain. 

Sir  John  Forrest. — We  do  not  want 
that. 

Mr.  BARTON.— My  right  honorable 
friend  owes  the  same  duty  as  we  all  owe 
to  the  Convention.  He  owes  it  to  his 
position  to  give  full  consideration  to  the 
proposal  which  has  the  most  reason  in  its 
favour,  and  takes  the  money  from  the 
source  from  which  it  comes  at  the  present 
time.  I  therefore  think  this  proposal 
should  be  fairly  considered.  One  can 
sympathize  with  the  right  honorable  gen- 
tleman if  he  is  of  opinion  that  this  is  not 
a  time  to  impose  direct  taxation  in  Wes- 
tern Australia.  That  is  a  strong  argument 
for  raising  this  money  by  indirect  taxation- 
But  it  does  not  follow  in  the  course  of 
that  argument  that  means  adopted  to 
solve  the  difficulty  should  be  destructive 
of  the  intercolonial  free- trade  which  all 
the  other  colonies  desire  to  follow  upon 
the  imposition  of  a  uniform  Tariff.  If 
that  destruction  can  be  avoided  by  any 
such  expedient  as  Mr.  Deakin  has  sug- 
gested, it  is  perhaps  the  most  reasonable, 
and  perhaps  the  only  one  which  has 
any  logic  to  support  it.  I  do  not  say 
that  under  some  circumstances  I  will 
not  vote  for  the  proposal  of  the  Finance 
Committee,  still  I  must  join  in  thinking 
that  that  proposal  is  not  defensible  on 
purely  logical  grounds.  As  the  taxpayers 
of  Western  Australia  will  save  a  certain 
amount  of  money  by  being  freed  from  a 
certain  amount  of  taxation  on  the  removal 
of  the  duties  on  intercolonial  trade,  it  does 
not  seem  to  be  supported  by  reason  or 
innate  justice  that  this  colony — which, 
after  all,  consists  only  of  its  people,  like 
all  the  rest  of  us — and  those  people  having 
been  saved  a  certain  amount  of  money, 
they  should  be  again  paid  that  amount  of 
money,  because  that  is  really  the  state  of 
[Mr.  Barton. 


the  case.  That  is  the  difficulty.  It  might 
be  possible  that  the  transaction  could  be 
supported  on  the  ground  that  the  Treasury 
does  suffer  loss,  and  that  there  is  a  difficulty 
in  recouping  that  loss  ;  but  if  there  is  an 
easy  way  of  recouping  that  loss,  that  argu- 
ment would  also  disappear.  We  seem  to 
be  brought  to  this  position — that  there  is 
a  way  out  of  the  difficulty  which  has  not 
been  seriously  considered,  and,  as  far  as 
that  proposal  is  concerned,  it  ought  not  to 
be  lost  sight  of  by  the  committee ;  it 
ought  not  to  be  hastily  swept  away.  The 
fact  that  there  is  an  objection  from  Wes- 
tern Australia  is  entitled  to  very  great 
attention,  as  coming  from  a  colony  whose 
affairs  are  in  question ;  but  it  is  of  equal 
concern  to  the  Constitution  that  some 
proposal  should  be  adopted  with  reference 
to  which  we  could  say  to  the  electors  of 
our  colonies,  who  are  the  taxpayers, 
that  the  burden  is  being  laid  on  the 
right  shoulders  ;  that  intercolonial  free- 
trade  is  not  being  denied,  and  that 
there  is  a  way  of  doing  this  which  does 
not  impose  an  undue  and  unnecessary 
burden  upon  the  electors  with  whom  we 
have  also  to  deal.  I  would  urge,  there- 
fore, that  some  consideration  which  has 
not  yet  been  afforded  should  be  given  to 
Mr.  Deakin's  proposal.  It  is  certainly 
more  in  the  line  of  the  argument  of  Mr. 
Isaacs  yesterday  than  any  other  proposal 
which  has  been  made,  and  I  strongly 
think  that  there  was  force  in  his  argu- 
ment. We  may  support  the  Western 
Australian  proposal,  if  it  is  carried,  by 
urging  this,  that  it  really  may  not  amount 
to  very  much  ;  that,  under  this  Tariff,  it 
may  not  give  very  much  back  to  Western 
Australia ;  but  we  do  not  want  to 
go  back  to  our  electors  with  such 
an  argument  when  it  is  possible  to 
point  out  a  way  by  which  the  position  of 
Western  Australia  might,  be  actually  re- 
stored, and  without  a  penny's  loss  to  the 
pockets  of  its  own  taxpayers.  On  the 
whole,  that  seems  to  be  the  legitimate 
result  of  the  proposal  made  by  Mr. 
Deakin. 
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Mr.  DOUGLAS  (Tasmania).— The  ques- 
tion before  us  seems  to  me  to  be  a  perfect 
paradox.  The  Premier  of  Western  Aus- 
tralia put  before  us  a  most  extraordinary 
and  peculiar  proposition.  He  said  prac- 
tically— "  We  are  to  be  relieved  of  taxa- 
tion, and  the  rest  of  the  colonies  are  to 
make  up  that  difference."  But  at  the  same 
time  he  went  on  to  say — "  I  do  not  like  to 
be  branded  with  that  species  of  robbery, 
and,  therefore,  I  want  you  who  are  all 
more  or  less  interested  in  the  subject  to 
be  branded  with  the  same  brand  as  our- 
selves." Inasmuch  as  I  do  not  want  Tas- 
mania to  have  any  such  brand  upon  it, 
I  would  either  take  one  course  or  the 
other ;  I  would  either  stand  out  or  go  in. 
I  have  no  doubt  we  shall  go  in,  although 
I  think  we  shall  suffer  if  such  a  proposition 
is  carried  out.  What  does  the  honorable 
member  say  in  order,  as  it  were,  to  gain 
votes  ?  "We  will  spread  it  all  over  the 
community,  and  you  will  all  suffer  in  this 
respect ;  you  will  all  be  defaulters,  and 
therefore  you  will  all  have  to  be  paid 
out  of  the  difference."  That  seems  to  me 
to  be  a  very  peculiar  argument.  What 
is  the  position  of  Western  Australia 
at  present?  There  are  a  number  of 
articles  admitted  free  of  duty  into  that 
colony  which  are  taxed  in  the  other 
colonies.  If  that  colony  is  to  come  into 
the  Federation,  why  should  it  not  be 
taxed  in  the  same  way  and  in  the  same 
proportion  as  the  other  colonies?  There 
are  tea,  sugar,  tobacco,  spirits,  and  a 
variety  of  other  articles  which  in  that 
colony  are  free. 

Mr.  Symon. — Spirits  are  not  free. 

Mr.  DOUGLAS.— I  think  wines  are 
free. 

Sir  John  Forrest. — No. 

Mr.  DOUGLAS. — According  to  the  list, 
sparkling  wines  are  subject  to  a  duty,  but 
not  wines  in  general. 

Sir  John  Forrest. — Yes,  they  are. 

Mr.  DOUGLAS.— That  appears  to  be 
the  case  from  the  return.  Sir  John  Forrest 
was  a  member  of  the  Finance  Committee.  I 
am  happy  to  say  I  was  not  a  member  of 


that  committee,  and  therefore  I  can  speak 
with  freedom.  The  members  who  form 
that  committee  must  feel  themselves 
bound  more  or  less  by  its  decision. 

An  Honorable  Member. — No. 

Mr.  DOUGLAS.— If  a  committee  brings 
up  a  report  it  seems  to  me  that  the  mem- 
bers are  bound  by  that  report.  I  was  on 
a  committee  on  one  occasion  and  they 
rejected  the  motion  which  I  proposed, 
yet  I  had  to  sign  the  report,  and  I  was  bound 
by  it,  although  I  tried  to  get  out  of  it. 
Sir  John  Forrest  was  a  member  of  the 
Finance  Committee,  and  that  committee 
brought  up  a  report  which  stated  that 
Western  Australia  should  be  treated  in  a 
certain  manner  ;  now,  in  the  Convention 
Sir  John  Forrest  objects  to  that  report. 
He  says — "No,  do  not  imagine  that 
Western  Australia  is  going  to  do  this," 
and  Western  Australia  is  not  going  to 
receive  the  plunder.  They  do  not  like 
it.  Why  should  not  they  receive  the 
reward  which  they  claim  to  be  entitled 
to?  There  is  another  extraordinary  thing. 
There  are  five  colonies  represented  here, 
every  one  of  which,  with  the  exception  of 
Tasmania,  has  threatened  to  retire.  The 
fact  of  the  matter  is  that  the  only  union 
will  be  that  of  Tasmania  by-and-by,  and 
that  will  be  the  only  result  of  this  Con- 
vention. 

Mr.  Deakin. — You  will  then*  have  the 
capital  all  to  yourself. 

Mr.  DOUGLAS.— What  are  we  going 
to  do  ?  Are  we  not  bound,  more  or  less, 
to  yield  one  to  the  other?  How  can 
Western  Australia  complain  of  its  position 
at  this  moment  ?  At  present  is  it  not  the 
richest  colony  of  the  group?  When  we 
met  in  1891  the  population  of  Western 
Australia  was  only  45,000  ;  the  popula- 
tion now  is  verging  on  200,000,  and,  no 
doubt,  before  the  end  of  the  year  it  will 
be  200,000,  yet  it  comes  here  and  makes 
a  complaint  of  poverty. 

Sir.  John  Forrest. — No. 

Mr.  DOUGLAS.— Then  what  do  you 
complain  of?  You  say  you  cannot  pay 
your  debts. 
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Sir  John  Forrest. — I  have  never  said 
so ;  we  can  pay  them  twice  over. 

Mr.  DOUGLAS.— Very  well  then,  what 
are  you  doing'?  Just  what  Victoria  and 
the  others  did  when  they  had  a  lot  of 
money.  You  are  getting  into  debt,  and 
then  you  say  the  other  colonies  should  pay 
your  deficiency.  That  is  the  sum  and 
substance  of  your  argument.  I  would 
point  out  to  Western  Australia  that  it  has 
a  splendid  career  before  it  ;  that  it  is  in  a 
splendid  position,  and  Sir  John  Forrest, 
who  has  known  that  colony  ever  since  he 
has  been  in  this  hemisphere,  knows  very 
well  the  progress  it  is  making,  and  yet 
he  tries  to  depreciate  that  colony. 

Sir  John  Forrest. — No. 

Mr.  DOUGLAS.— Then  what  are  you 
trying  to  do  ?  Is  it  to  rob  your  neighbour 
to  make  up  your  deficiency  1  Take  my 
advice,  I  am  an  older  man  than  you,  make 
up  your  mind  to  take  part  in  this  Union, 
and  you  will  have  great  results.  All 
knowledge  goes  from  the  east  to  the  west, 
and  generally  the  west  keeps  everything. 
The  west  gains  eveything,  and  it  is  trying 
to  gain  a  great  advantage  over  us.  The 
great  western  country  is  attempting  to 
take  possession  not  only  of  Tasmania 
but  also  of  New  South  Wales,  but  it  will 
not  gain  possession,  that  is  very  evident. 
However,  you  are  not  going  to  have  it  all 
your  own  way.  Sir  John  Forrest  may 
have  great  influence  on  the  Finance  Com- 
mittee, but  he  is  now  in  the  Convention 
itself.  But  do  not  think  that  you  are 
going  to  have  your  own  way  here ;  be 
satisfied  with  your  position,  and  form  part 
of  the  Union,  and  there  is  no  doubt  that 
Western  Australia  must  progress  in  a 
wonderful  degree.  You  have  now  over 
100,000  inhabitants  more  than  you  had 
in  1891,  and  those  men  will  be  your 
rulers  in  the  future.  There  is  no  doubt 
about  that.  You  will  have  a  very  differ- 
ent population  henceforth  to  what  you 
have  had  hitherto.  You  have  had  it  all 
your*  own  way,  but  you  will  not  have  it 
very  much  longer.  There  is  a  new 
element  springing  up. 
[Mr.  Douglas. 


Mr.  Symon. — These  are  home  truths. 

Mr.  DOUGLAS.  —  Instead  of  having 
a  small  population,  as  you  had  when  I 
first  saw  Western  Australia,  you  will  have 
one  of  the  largest  populations  of  any  one 
of  the  colonies.  Why  cannot  you  be 
satisfied  ?  It  seems  to  me  that  Western 
Australia  has  nothing  to  complain  of,  and 
it  had  better  join  the  Union  on  straight- 
forward and  equitable  principles,  and  give 
up  this  idea  that  it  is  to  be  paid  for  a 
deficiency  which  cannot  arise,  and  which, 
according  to  the  arguments  of  Sir  John 
Forrest  himself,  he  places  before  us  in 
a  most  extraordinary  way.  First  of  all, 
he  says — "  We  must  lose ;  but  you 
need  not  pay,  because  we  will  make 
it  up  out  of  the  other  pocket.  We 
shall  lose  out  of  one  pocket  but  we  shall 
gain  in  the  other."  I  know  Sir  John 
Forrest  is  a  very  obstinate  man,  but 
on  this  occasion  he  should  yield  to  good 
sense  and  sound  advice.  My  advice  to 
him  is  that  he  should  withdraw  his 
opposition. 

Mr.  HOLDER  (South  Australia). —I 
want  to  say  only  a  few  words,  chiefly  with 
reference  to  the  amendment  of  the  Hon. 
Mr.  Deakin.  I  should  be  very  pleased 
indeed  if  it  could  be  proved  that 
his  scheme  would  help  us  out  of  the 
very  serious  difficulty  in  which  we  are 
placed.  I  am  afraid  there  are  objections 
to  it  which  are  fatal,  so  far  as  I  have  been 
able  to  see.  I  think  we  may  assume,  for 
practical  purposes,  that  a  uniform  Tariff 
will  be  a  protectionist  Tariff  as  against  the 
outside  world  ;  if  it  be  not,  it  will  at  least 
be  a  high  revenue  Tariff  upon  foreign 
goods.  Given  a  high  revenue  Tariff  on 
foreign  goods,  any  additional  impost  on 
those  goods,  and  on  the  small  proportion 
of  foreign  goods  coming  into  Western 
Australia,  must  be  very  considerable  to 
make  it  of  any  effect.  It  must 
have  one  of  two  results;  it  must  either 
so  diminish  consumption  as  to  destroy 
itself,  or  it  must  diminish  importation, 
apart  from  consumption,  by  making  im- 
portation unprofitable   to   such  a   degree 
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that  it  Will  destroy  itself.  We  have  all  in 
the  past  seen,  again  and  again,  that  the 
imposition  of  increased  duties  has  resulted 
in  smaller  revenue.  If  we  take  the  aver- 
age Tariff,  as  I  have  done  before,  simply 
for  argument  sake,  as  the  basis  of 
the  Federal  Tariff — say,  10,  15,  or  20 
per  cent. — to  meet  the  special  needs  of 
Western  Australia,  we  shall  arrive  at  a 
point  which  will  so  tend  to  discourage 
importation,  both  through  the  diminution 
of  consumption  and  the  unprofitableness 
of  importation,  as  to  make  the  proposal 
absolutely  unworkable  in  the  direction 
which  we  seek.  I  am  not  at  all  surprised, 
having  these  difficulties  in  my  mind,  that 
the  Premier  of  Western  Australia  does  not 
see  his  way  clear  to  accept  the  proposi- 
tion. It  does  seem  fair  that  it  should  be 
Western  Australia  that  should  make  up 
Western  Australia's  loss,  and  that  the 
other  colonies  should  not  be  asked  to 
make  up  that  loss.  On  the  other  hand, 
I  think  it  is  not  a  scheme  that  can  be 
carried  out  unless  some  one  can  answer 
the  objections  I  have  raised,  which 
appear  to  me  to  be  fatal,  attractive  as 
the  scheme  may  appear  at  first  sight. 
I  do  not  think  any  one  would  desire  that 
a  committee  constituted  as  the  Finance 
Committee  is  should  bind  all  its  members 
to  agree  to  any  majority  report  which  it 
might  bring  up.  It  would  be  a  distinct 
loss  to  the  Convention  if  any  man  who 
happened  to  be  a  member  of  any  com- 
mittee was  prevented  from  placing  his 
opinions  before  the  Convention,  simply 
because  he  chanced  to  have  been  out- 
voted in  the  committee.  Therefore, 
I  do  not  complain  at  all  that  the 
minority  of  the  Finance  Committee  have 
seen  fit  on  various  occasions  since  the 
committee's  recommendations  have  been 
placed  before  the  Convention  to  represent 
their  strongly  divergent  views.  I  think 
they  have  helped  the  Convention  in  doing 
so.  At  the  same  time,  the  majority  of 
the  committee  do,  I  believe,  adhere  to  the 
committee's  recommendations,  and  I  expect 
to  see  that  in  this  respect,  as  it  has  done  in 


all  others,  theConvention  will  accept  the  re- 
commendations of  the  Finance  Committee 
and  embody  them  in  the  Bill.  I  have 
already  stated  the  reasons  why  I  think, 
if  that  result  follows  in  this  particular 
case,  we  shall  have  reason  to  be  content 
with  it. 

Mr.  LEAKE  (Western  Australia).— My 
inclination  has  been,  and  still  is,  to  sup- 
port the  recommendations  of  the  Finance 
Committee ;  nor  have  my  opinions  been 
changed  by  the  arguments  which  have 
been  advanced  in  favour  of  the  various 
amendments  that  have  been  proposed.  In 
fact,  they  appear  to  me  to  make  confusion 
worse  confounded.  In  the  consideration 
of  this  very  difficult  problem,  I  must  con- 
fess that  I  am  influenced  very  largely  by 
the  result  of  the  mature  deliberations  of  the 
selected  men  who  have  affirmed  those 
conclusions,  and  I  am  prepared  to  accept 
these  recommendations  as  the  best  that 
can  be  devised.  They  appear  to  me  to 
have  been  conceived  in  generosity,  and 
should,  therefore,  be  accepted  with  grati- 
tude. The  objections  which  I  have  heard 
advanced  against  them  appear  to  me 
rather  sentimental  ;  and,  so  far  as  I  can 
understand  the  arguments  of  my  right 
honorable  friend  (Sir  John  Forrest),  those 
objections  can  be  met  by  a  mere  change 
of  phraseology.  The  accidental  mention 
of  the  colony  of  Western  Australia  in 
these  proposals  can  be  altered,  and  some 
general  words  can  be  used  which  will 
give  effect  to  the  recommendations  as  con- 
clusively as  the  words  proposed.  It  has 
been  freely  admitted  in  the  Convention — 
and  Igratef ullyacknowledge  the  fact — that 
the  position  of  Western  Australia  is  excep- 
tional, and  that  she  is  entitled  to  ask  for 
exceptional  treatment.  Certain  advantages 
were  offered  to  her,  her  exceptional 
position  being  recognised,  but  as  soon  as 
those  advantages  were  offered,  it  was 
conceived  by  representatives  of  other 
colonies  that  their  position  also  was  ex- 
ceptional, and  that  those  exceptional 
advantages  should  be  shared  by  others, 
thereby  doing  awTay  with  the  exceptional 
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position  of  Western  Australia,  and  bring- 
ing her  within  the  scope  of  general  prin- 
ciples.    However,  I  do  not  object  to  that. 
It   is   admitted,    I    think,    on   all    sides, 
that  so  far  as  cash  revenue  is  concerned, 
or    cash   balances,    every    colony    which 
joins    the    Federation    must  lose     some- 
thing.    It  is  therefore  a  question  merely 
of  proportion,  and  this  Convention  says — 
"If    the    loss    to    Western    Australia   is 
out  of    proportion  to    that   of  the  other 
colonies   we  step  forward  and   generously 
offer  to  repay  you  something."     But  for 
us  to  expect,  as  delegates  from  Western 
Australia,  that  we  shall  become  compen- 
sated   for   our  full   loss  is,    I  think,   ex- 
pecting more  than    we    are    entitled  to. 
Moreover,    it    must  be  remembered  that 
Western  Australia's  gain  must  be  another 
colony's  loss.     I  am  not  convinced    that 
our    loss    will    be   so   very    great   as   is 
at     the      present     moment     anticipated. 
Our     conditions    are     abnormal,     but    I 
am   one   of  those   who    hope   that   those 
abnormal  conditions   will    not  obtain  for 
very  long.     Again,  as  has  been  pointed  out 
by  more  than  one  speaker,  the  tendency  in 
Western  Australia — and  in  this  particular 
I  am  in  agreement  with  the  Right  Hon. 
Sir  John  Forrest — is  towards  a  reduction 
of  our  customs  duties.     In  fact,  we  have 
been  promised  a  reduction  in  our  Tariff. 
The    right  honorable   gentleman   himself 
has  told  this  Convention,  as  he  has  told 
our  local  Parliament,  that  it  is  his  inten- 
tion,   at   a   very    early    date,    to   abolish 
some  duties  and  to  reduce  others.     One 
of    the    results    of    our   somewhat    high 
customs    duties    has,    fortunately,    been 
huge  increases  in  our  revenue,  and  I  am 
happy  to   say  that  Western  Australia  is, 
I  firmly  believe,   in  a  better  position  to 
join  the  Federation,  or,  at  any  rate,  in  as 
good  a  position  to  join  the  Federation  as 
any   of  the   other   colonies,    because   she 
can  afford   to   submit  to  this  anticipated 
loss,   and   to  pay  for  that  loss  out  of  her 
surplus  revenue. 

Mr.  Deakin. — Hear,  hear;    she   has  a 
very  large  surplus. 
[Mr.  Leake,. 


Mr.  LEAKE. — We  are  possessed,  in  pro- 
portion, of  a  greater  surplus  revenue  than 
the  other  colonies.  I  do  not  mention 
that  in  any  vaunting  spirit,  but  merely  as 
an  actual  fact,  and  with  the  idea  of  ad- 
vancing the  interests  of  federation. 

Sir  John  Forrest. — What  about  the 
effects  of  this  Tariff? 

Mr.  LEAKE.— If  I  differ  from  the 
right  honorable  gentleman  in  what  I  say, 
I  wish  to  avoid  considering  our  relative 
positions,  or  any  possible  reference  to  con- 
troversial local  politics. 

Sir  John  Forrest. — You  are  talking 
about  the  surplus  revenue. 

Mr.  LEAKE. — I  think  we  may  say  that 
there  has  been  a  surplus  revenue,  and  if 
members  of  the  Convention  will   refer  to 
the    return   which  has  been  laid  on  the 
table,  it  will  be  seen  that  the  colony  of  Wes- 
tern Australia  has  enjoyed  credit  balances 
for   the   last   eight   years,    varying   from 
£30,000  up  to  £500,000.     I  am  right,  I 
think,  in  saying  that  that  surplus  has  for 
the  last  three  or  four  years  averaged  up- 
wards of    half-a-million.       Therefore,   we 
are  in  a  position,  I  say,  to  anticipate  and 
to  meet  the  possible  loss  that  will  ensue 
by  the  adoption  on  our  part  of  the  Federa- 
tion Bill.    We  should,  if  we  lose  anything, 
probably  lose  but  little,  and  the  little  that 
we  do  lose  I  think  we  can  fairly  afford. 
My  arguments,    perhaps,    would  seem  to 
go    to    the    extent    that    we    ought    to 
ask   for   no   concession  at    all   from   the 
Federation,  and  in  that  connexion  I  would 
remind  honorable  members  that  there  has 
been  no  persistent  endeavour  from  this 
bench    to   place   too   prominently   before 
the  Convention   the  peculiar  and  excep- 
tional  position    of    our   colony.       But    I 
accept,   as   I   said  before,    with  all  grati- 
tude the  generous  offer  which  has  been 
made,   prompted  no  doubt  by  the  strict 
federal  spirit,  and  by  that  true  spirit  of 
compromise    which    we     all     anticipated 
would    influence    honorable    members    in 
the    consideration    of    this   question.      I 
accept  these  proposals  the  more  readily, 
because  I  am  convinced  that  if  the  Bill  is 
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adopted  as  suggested  by  the  Finance  Com- 
mittee, it  will  enable  those  delegates  from 
Western  Australia  who  are  truly  imbued 
with  the  idea  that  federation  is  a  political 
necessity  of  our  existence,  to  go  back  to 
our  constituency  and  point  out  to  our 
fellow  colonists  that  we  may  fairly  and 
justly  join  in  a  Federation  with  neigh- 
bours who  are  prompted  by  such  generosity 
and  such  fair  principles ;  and  this  would 
assist,  I  think,  the  passage  of  this  measure 
in  the  colony  of  Western  Australia.  The 
matter  is  important  in  this  regard,  because 
if  we  do  discuss  it  in  our  colony,  we  must 
be  prepared  to  show  to  our  colonists  that 
neither  are  our  finances  crippled,  nor  is  the 
possible  development  of  our  internal  re- 
sources delayed  by  federation;  and  I  do  not 
think  that  the  immediate  financial  loss 
which  would  accrue  to  our  colony  would 
be  so  great  as  not  to  be  fully  compensated 
by  the  advantages  of  federation,  and  the 
acceptance  of  the  principles  of  intercolonial 
free-trade.  In  this  particular  I  know  that 
I  do  not  express  the  views  of  my  col- 
leagues in  our  delegation,  because  the 
majority  of  them  are  protectionists,  and 
perhaps,  with  one  or  two  exceptions,  there 
is  very  little  tendency  towards  free-trade 
among  them.  But,  as  we  all  have  to  give 
and  take,  I  appeal  to  them,  and  I  will 
listen  to  any  appeal  they  may  make  to  me 
to  modify  my  views  in  this  particular 
direction.  Although  it  has  been  said 
that  we  have  no  sources  of  revenue  in 
Western  Australia — that  we  do  not 
export — I  cannot  be  unmindful  of  one 
source  of  production  which  we  possess,  and 
which,  I  think,  we  may  fairly  claim  will 
benefit  under  federation — that  is  our 
timber  industry.  If  we  have  federation, 
although  our  ports  will  be  open  to  inter- 
colonial goods,  it  must  be  remembered 
that  the  ports  of  our  neighbours  will  be 
open  to  our  timber.  I  do  not  feel  disposed 
to  support  any  of  the  amendments  which 
have  been  proposed,  and  my  chief  objec- 
tion to  the  proposal  of  the  honorable 
member  (Mr.  Deakin)  is  this — that  we  are 
asked  to  accept  federation  on  distinctly 


anti-federal  lines.  If  we  accept  the  pro- 
posal which  he  has  made  we  must  pile 
up  duties  upon  duties,  and  possibly  the 
second  edition  of  duties,  in  order  to  be  of 
any  use  to  us  for  revenue  purposes,  will 
practically  amount  to  prohibitive  duties, 
and,  therefore,  I  am  not  inclined  to  accept 
his  amendment.  Rather  than  that,  I 
would  see  these  Western  Australian  pro- 
posals wiped  out  altogether,  and  leave  the 
question  for  the  first  five  years  entirely 
and  solely  to  the  Federal  Parliament.  But 
as  there  is  no  possibility  of  that  line  being 
followed,  I  have  made  up  my  mind,  as 
at  present  advised,  at  any  rate,  to  adopt 
the  suggestion  of  the  Finance  Committee. 
As  to  the  question  of  the  Western  Aus- 
tralian representatives  voting  upon  these 
particular  proposals,  I  must  confess  that  I 
feel  myself  somewhat  in  a  difficulty.  At  the 
first  blush  I  was  prepared  to  agree  with 
my  right  honorable  friend  (Sir  John 
Forrest),  that  the  Western  Australian 
delegation  should  not  vote  upon  the  pro- 
posal of  the  Finance  Committee  ;  but  I 
should  only  refrain  from  voting  if  I 
thought  that  honorable  members  in  this 
Convention  would  consider  that  our  dele- 
gates were  prompted  in  this  matter  by 
any  policy  of  greed.  If  our  votes  might  be 
considered  to  be  cast  as  the  result  simply 
of  true  deliberation,  then  I  should  have 
no  hesitation  in  voting ;  but  if  such  a 
thing  were  possible  as  that  any  slur  or 
taint  should  be  cast  upon  us  through  our 
voting,  I  myself  should  certainly  refrain 
from  recording  my  vote. 

Mr.  Solomon. — No  one  has  suggested 
anything  of  the  kind. 

Mr.  LEAKE. — I  do  not  think  for  a 
moment  that  there  is  any  such  sugges- 
tion. It  is,  perhaps,  only  my  ex- 
ceeding diffidence  and  modesty  which 
prompts  me  to  this  expression  of  opinion. 
I  certainly  feel  strongly  on  this  question. 
I  accept  with  pleasure,  I  accept  with 
thanks  and  with  gratitude,  as  I  said  before, 
the  offer  of  the  Finance  Committee,  and, 
unless  some  strong  expression  of  opinion 
which  I  have  not  yet  heard  induces  me  to 
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act  otherwise,  I  shall  certainly  vote  for 
their  proposal.  In  the  course  of  the 
debate,  I  was  very  pleased  to  note  that 
some  honorable  members  had  referred  to 
the  exceptional  position  of  Western  Aus- 
tralia. And  if  Western  Australia  is  in  a 
position  where  she  can  make  sacrifices,  and 
does  not  want  to  make  money  out  of  her 
neighbours,  she  certainly  does  not  require 
to  go  cap  in  hand  to  them  to  ask  for 
financial  assistance.  If  she  is  in  that 
high  financial  position,  then  she  may 
congratulate  herself  on  the  fact  that 
so  far  above  her  neighbours  does  she 
stand  that  they  must  lean  on  her  for 
assistance. 

Mr.  SYMON  (South  Australia).— I  think 
that  the  ncn-adjournment  of  this  debate 
has  been  productive  of  very  great  gain, 
because  we  have  now  had  an  additional 
flood  of  light  thrown  on  the  position 
of  Western  Australia — light  which,  I 
fancy,  will  lead  us  still  more  strongly  to 
the  conclusion  that  Western  Australia 
really  has  no  claim  whatever  to  exceptional 
treatment  on  the  ground  of  any  special 
loss.  As  the  last  speaker  has  very  clearly 
shown,  it  really  amounts  to  this,  that 
whatever  we  do  give  will  be  thankfully 
received,  but  it  is  a  case  of  "  To  him  that 
hath  shall  be  given,  and  from  them  that 
have  not  " — like  some  of  us  in  the  eastern 
colonies — "  shall  be  taken  away,  even 
that  which  they  have."  I  feel  that  we 
have  been  dealing  with  this  question  upon 
an  altogether  mistaken  basis,  and  I  deeply 
regret  that  Sir  John  Forrest  should  have 
declared  his  intention  of  supporting  the 
amendment  proposed  by  Sir  George  Turner, 
as  that  amendment  intensifies  ten  times 
over — at  least  four  times  over,  according  to 
the  number  of  colonies — the  objections 
which  many  of  us  entertain  to  the  recom- 
mendations of  the  Finance  Committee. 
I  can  quite  appreciate  the  view  which  my 
honorable  friend  has  put,  and  the  con- 
siderations that  have  influenced  him  in 
taking  up  that  attitude.  He  says  it  is 
from  considerations  of  delicacy.  He  wishes 
to  avoid  the  brand,  as  Mr.  Douglas  said, 
[Mr,  Leake.  ^ 


of  putting  Western  Australia  in  the  Con- 
stitution as  a  colony  receiving  some 
special  favour  from  the  other  colonies. 
Now,  I  ask  Sir  John  Forrest  this — 
If  he  feels  a  delicacy  in  supporting  the 
proposals  of  the  Finance  Committee,  ought 
he  not  to  have  fourfold  delicacy  in  sup- 
porting the  proposal  of  Sir  George  Turner, 
which  is  to  give  a  sum — a  douceur,  if  I 
may  so  express  it — to  Western  Australia, 
but  to  unite  in  the  receipt  of  the  gift  three 
other  colonies  ? 

Sir  John  Forrest. — I  deny  that  abso- 
lutely. 

Mr.  SYMON.— Does  not  Sir  George 
Turner's  proposal  give  that  to  Western 
Australia  ? 

Sir  John  Forrest. — No,  it  only  gives 
Western  Australia  security;  that  is  all. 

Mr.  SYMON.— The  right  honorable 
member  is  not  addressing  himself  to  the 
point  I  am  putting.  Does  it  not  give  exactly 
the  same  benefit  to  Western  Australia  as 
she  would  derive  from  the  adoption  of  the 
Finance  Committee's  clause  % 

Sir  John  Forrest. — Certainly  not. 

Mr.  SYMON.— In  what  way. 

Sir  John  Forrest. — I  will  tell  you. 

Mr.  SYMON.— Presently.  I  would  like 
to  hear  Sir  John  Forrest  presently  explain 
how  that  is.  As  Mr.  Henry  says,  it  will 
give  Western  Australia  a  great  deal  more. 
Instead  of  being  an  average  contribution, 
it  will  be,  to  put  it  roughly,  a  contribution 
as  to  an  actual,  not  a  relative,  shortage. 

Sir  John  Forrest. — But  only  in  the 
event  of  their  being  short. 

Mr.  SYMON.— When  Sir  John  Forrest 
gets  up,  I  want  him  to  explain  in  what 
respect  does  the  loss  to  the  people  of 
Western  Australia,  which  this  Convention 
is  ready  to  provide  that  the  other  states 
should  make  up 

Sir  John  Forrest. — I  have  asked  par- 
ticular questions  a  good  many  times,  but 
you  never  answered  them. 

Mr.  Peacock. — Mr.  Symon  will  charge 
you  very  heavily  for  answering  them. 

Mr.  SYMON. — Because  my  answers  are 
of  value  when  they  are  given  that  way. 
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Bat  I  want  Sir  John  Forrest  to  ex- 
plain where  this  loss  to  Western 
Australia  comes  in.  We  have  listened 
to  Mr.  Barton  ;  we  have  had  as  exhaustive 
and  careful  an  exposition  of  the  subject 
from  Mr.  Isaacs  as  any  one  could  wish  to 
have.  It  is  clear  to  demonstration  that, 
if  not  all,  at  any  rate  a  large  proportion,  of 
this  so-called  loss  of  Western  Australia  will 
remain  in  the  pockets  of  the  taxpayers  of 
that  colony.  If  that  is  the  case,  as  un- 
doubtedly it  is,  the  whole  point  is  that 
there  will  be  some  little  trouble  to  the 
Western  Australian  Treasury.  There  will 
be  a  loss  of  revenue,  a  Treasury  loss,  to  be 
made  up,  but  the  whole  point  is  that  the 
Treasurer  of  the  colony  of  Western  Austra- 
lia will  have  perhaps  a  little  more  trouble 
and  difficulty  in  arranging  his  financial 
position  than  he  would  have  if  he  were 
able  to  look  to  the  Federal  Parliament  for 
a  contribution  in  cash  to  provide  for  his 
difficulties.  The  whole  thing  is  that  by 
this  uniform  Tariff  you  are  providing  for 
the  compulsory  remission  of  Customs  taxa- 
tion from  Western  Australia,  and  you  want 
the  other  colonies  to  make  it  up.  Now, 
just  look  at  the  absurdity  of  the  position 
— you  are  remitting  taxation  in  four  of 
the  colonies,  and  you  are  increasing  taxa- 
tion in  the  fifth  colony.  New  South 
Wales  is  to  have  her  taxation  increased, 
while  taxation  in  the  other  colonies  is  to 
be  remitted  ;  and,  because  you  remit  taxa- 
tion in  those  other  colonies,  you  are  to 
charge  it  against  the  colony  that  will  be 
over-taxed.  To  me,  it  seems  to  be  the 
very  wildest  injustice  that  such  a  state 
of  things  should  prevail,  and  I  do  not 
wonder  at  Sir  John  Forrest  trying  to  avoid 
— and  in  that  respect  I  quite  sympathize 
with  him — the  appearance  of  the  name  of 
Western  Australia  for  all  time  in  this  Con- 
stitution as  associated  with  a  transaction  of 
that  kind.  I  appeal  to  him,  as  representing 
a  colony  of  great  strength  and  boundless 
resources,  to  say  that  he  does  not  want  this 
assistance  at  all,  that  he  is  perfectly 
willing  to  rest  on  his  own  estimate  of  the 
future  of  Western  Australia,  and  that  he 


believes  that  this  suggested  loss  will  never 
result.     It  has  been  said  that,  if  there  are 
likely  to  be  no  difficulties  on  the  part  of 
the  state  Treasury  of  Western  Australia, 
no  harm  can    accrue    from    putting    this 
proposal  in  the  Bill,  because  there  will  be 
I  no  deficiency  to  make  up.     But  the  argu- 
I  ment  is  all  the  other  way.     If  there  will 
i  be  no  deficiency  to  make   up,  we  do  not 
|   wrant  any  provision  of  the  kind,  and,  there- 
|  fore,  why  put  it  in  the  Constitution?      If 
I  there  is  some  trifling,  some  small  deficiency 
.,  in  regard  to  the  resources  of  the  colony, 
I  am  quite  sure  that  no  one  has  greater 
confidence   in  the    elasticity  of   his    own 
resources  and  revenue-producing  country 
than  Sir  John  Forrest  himself,   and  I  feel 
sure  that  when  we  come  to  deal  with  this 
matter   of    the   special   provision   of    the 
Finance  Committee,  Sir  John  Forrest  will 
rather  prefer  not  to  have  this  sort  of  con- 
tribution made   at  all,  but  that   he  will 
rest  content  .with   the  benefit  his  people 
will  derive  from  the  enforced  remission  of 
taxation,  and  that  he  will  be  quite   pre- 
pared, when  the  time  comes,  to  make  up 
any  deficiency  by  other  ways  and  means 
in    Western    Australia.      Now,    sir,     the 
position     with     regard    to     the     surplus 
is    a    matter   that    I   do   not   enter  into, 
but  if  the  facts  are  as  stated,   then  the 
only    effect     of    any    possible    remission 
of     taxation    under    the    uniform    Tariff 
will  be   that  the  surplus   will  be  to  that 
extent  diminished.     There  will  be  no  diffi- 
culty in   the   Treasury  then.     The  whole 
thing  is  a  Treasury  difficulty.     It  is  not 
a  difficulty  to  the  people ;  it  is  not  a  loss 
to  the  people.     It  is  nothing  that  comes 
out  of  their  pockets  which   ought  to  be 
recouped,   and,    therefore,  so  far   as   it  is 
'  merely  a  Treasury  and  financial  difficulty, 
the  surplus  on  the  one   side  and  the   re- 
mission of  taxation  on  the  other  will  parti- 
ally, or  perhaps  wholly,  balance  each  other. 
|  I  am  sure  that  my  right  honorable  friend, 
|  as  he  has  had  surpluses  in  the   past,  ex- 
[  pects  to   have  them  in    the  future,    and 
I   that,    with    the    abounding  prosperity   of 
[  his  colony,  he  has  no  fear  as  to  what  the 
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result  will  be.  I  can  also  understand, 
with  regard  to  my  honorable  friend's  (Mr. 
Deakin's)  amendment,  that  there  is  another 
objection,  and  that  is :  That  if  it  is  made 
compulsory — and  I  do  not  remember  what 
the  exact  words  of  it  are — it  enforces  upon 
the  Treasurer  of  Western  Australia  a  par- 
ticular mode  of  making  up  the  losses 
caused  by  the  remission  of  customs  duties. 
If  it  is  permissive  it  amounts  to  nothing, 
because  it  merely  indicates  a  way  by 
which,  with  the  consent  of  the  Common- 
wealth, this  remission  of  taxation  may  be 
made  up.  I  can  quite  understand  that 
my  right  honorable  friend  (Sir  John  For- 
rest) would  not  be  desirous  either  of  hav- 
ing a  compulsory  method  inserted  in  the 
Constitution,  or  of  having  a  sort  of  direc- 
tion given  to  him,  as  if  he  did  not  know 
his  own  business,  with  regard  to  the  way 
in  which  he  should  find  the  money.  I 
appeal  to  my  right  honorable  friend  to 
withdraw  his  support  from  the  amendment 
of  Sir  George  Turner.  It  does  not  get  rid 
of  the  delicacy  of  feeling  to  which  he  has 
referred.  Let  us  dispose  of  that,  and 
treat  this  suggested  scheme  of  the  Finance 
Commit  tee  on  its  merits.  I  regard  it,  to 
use  a  word  that  has  been  employed  before, 
as  being  indefensible.  I  feel  most  strongly 
that  we  shall  be  making  up  no  loss,  and 
that  if  this  money  is  handed  over  it  will 
simply  mean  presenting  a  gratuity  to 
Western  Australia.  Still,  if  the  honorable 
members  from  Western  Australia  desire 
it,  I  will  vote  for  it  being  placed  in  the 
Bill. 

Mr.  DEAKIN  (Victoria).— I  rise  once 
more,  most  reluctantly,  in  consequence 
of  the  direct  appeal  made  by  the 
Hon.  Mr.  Holder,  to  whose  opinion 
we  all  pay  so  much  respect,  and  the 
criticism  which  he  has  offered  upon  a 
proposal  that  is  not  yet  before  the  com- 
mittee, but  which  has,  during  the  course 
of  this  debate,  received  so  luminous  an 
exposition  at  the  hands  of  the  leader  of  the 
Convention.  In  reply  to  Mr.  Holder,  let 
me  say  that  the  whole  of  the  weight  of 
his  argument,  as  against  the  amendment 
[Mr.  Symon. 


now  before  the  committee  in  an  indirect 
manner,  lies  in  the  fact  that  he  assumes 
that  the  uniform  Tariff  to  be  brought  into 
existence  will  necessarily  be  a  Tariff  of 
high  duties.  His  argument  implies  a 
Tariff  of  high  duties  upon  revenue-produc- 
ing articles.  I  think  he  will  admit  on  fur- 
ther consideration  that,  whatever  may  be 
the  nature  of  the  uniform  Tariff,  which 
none  of  us  can  exactly  foresee,  the  im- 
plication that  it  will  practically  exhaust 
the  sources  of  revenue  in  the  colonies,  by 
imposing  as  high  duties  as  are  possible 
without  impairing  the  revenue  on  all  com- 
modities, is  not  one  that  is  supported  by  his 
own  reading  of  the  necessities  of  the  Com- 
monwealth, his  estimate  of  the  amount  of 
the  Tariff  likely  to  be  levied,  or  by  the 
forecast  he  has  given  us  of  the  probable 
policy  then  to  be  pursued  by  the  Treasurer 
of  the  Commonwealth.  It  is  an  extreme 
assumption  that,  be  the  Federal  Tariff  as 
protectionist  as  you  please,  it  would  not 
only  be  of  such  a  nature  as  to  satisfy  the 
advocates  of  local  production,  but  would 
actually  exhaust  in  one  act — to  use  a  com- 
mon phrase — the  revenue-producing  capa- 
city of  the  Commonwealth.  That,  to  me,  is 
an  assumption  so  extreme  that  it  would 
need  very  powerful  evidence  indeed  before 
I  could  accept  it.  The  honorable  mem- 
ber, as  he  usually  does,  has  laid  his  finger 
on  the  weak  point  of  the  amendment  as 
originally  proposed,  and  the  criticisms 
offered  by  the  representatives  of  Western 
Australia,  whom  we  all  desire  to  meet  as 
far  as  possible,  have  emphasized  the  same 
weakness,  that  is,  in  the  power  given  to 
Western  Australia,  with  the  consent  of  the 
Commonwealth,  to  increase  duties  only 
upon  goods  which  are  not  the  produce  of 
the  other  colonies.  That  is  a  desirable  end 
to  attain,  and  it  is  an  end  that  we  all 
hope  to  attain  at  the  earliest  possible 
moment.  Bur  the  amendment  might 
be  acceptable  to  the  representatives  of 
Western  Australia  if  a  further  addition 
were  made  to  it,  enabling  Western  Aus- 
tralia to  retain  her  present  duties  on 
intercolonial      produce,     subject      to      a 
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reduction  in  each  year  by  one-fifth  of  the 
amount  of  the  duties,  so  that  at  the  ter- 
mination of  the  five  years,  which  we  trust 
will  see  the  end  of  the  vexatious  system 
of  bookkeeping,  we  shall  also  see  the 
end  of  the  Western  Australian  Tariff,  so 
far  as  it  affects  goods  the  produce  of  the 
other  colonies.  By  these  means  Western 
Australia  would  still  retain,  with  the  re- 
-duction  of  one-fifth  each  year,  the  large 
revenue  she  now  derives,  and  the  certainly 
larger  revenue  she  would  derive  during 
the  course  of  the  five  years.  The  reduc- 
tion to  her  would  be  very  gradual ;  the 
dislocation  of  her  finances  would  be  pre- 
vented, and  yet  we  would  secure  by  steps 
that  complete  intercolonial  free-trade  with- 
out which  federation  could  never  be  a 
reality. 

Mr.  Higgins. — No  extra  staff  would  be 
required. 

Mr.  Barton.  —  The  Commonwealth 
officers  would  make  the  collections. 

Mr.  DE  AKIN.— Yes,  and  the  duties 
would  be  paid  to  Western  Australia.  I 
do  not  desire  to  discuss  the  amendment  at 
length,  because  it  is  not  before  the  com- 
mittee, and  feel  that  it  would  be  unfair 
to  interpose  it  in  the  discussion  on  Sir 
George  Turner's  amendment.  If  that 
proposal  should  fail,  it  will  be  my  duty 
to  submit  the  amendment  altered  so 
as  to  embrace  a  continuance  of  the  duty 
on  intercolonial  products  in  Western 
Australia,  reduced  by  a  sliding  scale  until 
completely  abolished  at  the  end  of  the 
five  years. 

Mr.  Symon. — You  make  that  as  an 
alternative  to  the  extra-colonial  duties? 

Mr.  DE  A  KIN.— In  addition  to  the 
power  of  imposing  extra  duties  on  goods 
which  are  the  produce  of  countries  be- 
yond Australia,  there  should  be  a  power 
to  retain  the  duties  on  intercolonial  pro- 
ducts for  five  years,  reducing  them  by 
one-fifth  in  each  year,  so  that  at  the  end 
of  five  years  they  would  entirely  dis- 
appear. 

Mr.  ISAACS  (Victoria).— I  should  be 
inclined  to  vote  for  the  proviso  that  it 
[75] 


is  proposed  should  be  added  to  Sir  George 
Turner's  amendment.  I  am,  however, 
against  the  scheme  to  which  it  is  sought 
to  attach  the  proviso.  But,  assuming,  as 
we  must  for  the  purpose  of  this  particular 
vote,  that  the  scheme  may  or  may  not  be 
accepted  eventually,  I  believe  that  the  pro- 
viso will  be  an  improvement  to  it,  and  for 
this  reason :  As  the  scheme  at  present 
stands,  it  is  open  to  the  same  objection  as 
those  submitted  by  the  Finance  Committee 
and  by  the  Right  Hon.  Sir  John  Forrest, 
namely,  that  the  measure  of  net  loss  is 
altogether  wrong.  It  is  an  artificial  loss 
that  is  created ;  it  is  a  balance  obtained 
in  a  certain  v*ay  that  is  deemed  to  be  a 
net  loss. 

Mr.  Symon. — It  is  a  paper  net  loss. 

Mr.  ISAACS. — Yes,  and  that  papei 
net  loss  may,  under  conceivable  cir- 
cumstances, as  was  admitted  yesterday 
evening  by  my  honorable  friend  (Mr. 
Holder),  be,  in  effect,  a  net  gain. 
And,  therefore,  inasmuch  as  what  may,  in 
fact,  be  a  net  gain,  is  to  be  deemed  a  net 
loss,  it  seems  to  me  to  be  a  wrong  pro- 
position and  a  wrong  measure  altogether. 
This  provision  comes  in  to  say  that  when- 
ever this  artificial  net  loss  shall,  in  fact, 
be  a  net  gain  over  the  amount  actually 
received  by  the  particular  state  in  the 
year  preceding  the  imposition  of  uniform 
customs  duties,  no  money  whatever  shall 
be  paid  to  the  particular  state.  That,  so 
far  as  it  goes,  seems  to  me  rather  an 
improvement  of  the  scheme,  and  for 
that  reason  I  shall  feel  bound  to  vote  for 
the  proviso.  The  proviso,  however,  is 
couched  in  negative  terms,  and  may 
seriously  conflict  with  the  preceding 
clause,  because  it  says — "  No  payment 
shall  be  made  to  any  state  in  which  the 
revenue  received  from  Customs  and  Excise 
after  the  imposition  of  uniform  duties  ex- 
ceeds the  amount  received  by  that  state 
before  such  imposition."  If  this  par- 
ticular form  of  words  be  retained  it  may 
seriously  affect  the  operation  of  the 
preceding  clause  as  to  the  surplus. 
While  I    shall    vote    for    the    proviso,   I 
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shall  be  prepared  to  vote  against  the  new 
clause.  On  any  ground  the  measure  of 
the  net  loss  proposed  to  be  laid  down — 
the  standard  proposed  to  be  adopted — is 
wrong.  As  I  understand,  the  states  are 
not  asking,  and  certainly  I  do  not  think 
they  ought  to  ask,  to  be  guaranteed  their 
possible  profits  and  possible  gain.  And 
that  is  what  all  the  schemes  do.  The 
schemes  say  in  effect — "  During  these 
five  years  we  shall  take  two  con- 
stant factors.  We  shall  take  the  Tariff 
that  the  state  had  previously  to  the 
imposition  of  the  uniform  duties,  and  we 
shall  take  the  uniform  Tariff;  and  the 
variable  quantity — namely,  the  goods — 
imported  in  each  of  these  separate  five 
years  shall  be  calculated  as  on  each  of 
these  bases.  And  we  shall  take  one  from 
the  other,  and,  if  in  a  particular  case  it  is 
found  that  the  amount  of  money  actually 
received  under  the  uniform  Tariff  is  less 
than  would  hypothetically  have  been  re- 
ceived if  the  state  Tariff  w7ere  still  in  force, 
the  state  shall  regard  that  as  a  net  loss." 
Now,  this  is  not  a  net  loss.  It  is  not  a 
loss  in  the  sense  in  which  the  states  are 
asking  for  a  guarantee  or  security  against 
a  diminution  of  their  present  revenue. 
The  basis,  I  think,  is  wrong  altogether, 
and  this  observation  applies  to  all  these 
proposals.  Then  we  come  to  the  proposal 
of  Mr.  Deakin.  But  before  we  consider 
that  or  any  proposal,  I  think  that  all  we 
ought  to  do — the  position  is  difficult 
enough — is  to  see  that  each  state  does 
obtain  some  sort  of  guarantee  on  the 
face  of  the  Constitution  that  it  will 
not  suffer  any  diminution  of  its  revenue 
from  what  it  received  immediately  before 
the  imposition  of  the  customs  duties. 

Mr.  Eraser. — We  tried  that  and  lost 
it. 

Mr.  ISAACS. — It  is  not  lost  altogether. 

Mr.  Fraser. — Well,  try  it  again. 

Mr.  ISAACS. — We  did  not  carry  it  in 
one  clause,  but,  as  pointed  out  by  Mr. 
Dobson,  it  may  well  be  made  the  subject 
of  a  subsequent  clause.  The  position  then 
is  this  :  Does  the  proposal  of  Mr.  Deakin 
[Mr.  Isaacs. 


— which  is  certainly  deserving  of  the  very 
best  consideration,  because  it  goes  a 
long  way,  I  admit,  in  the  endeavour  to 
solve  the  question  —  does  the  proposal 
effectually  meet  the  case?  In  the  first 
place,  I  point  out  that  the  proposal  is  to 
give  Western  Australia  what  is  really  a 
guarantee  against  loss  in  that  state. 

Mr.  Fraser. — She  pays  the  money  her 
self. 

Mr.  ISAACS. — If  we  are  going  to  give 
Western  Australia  a  guarantee  against 
the  whole  of  her  loss — not  the  extra  loss 
remember — but  against  the  whole  of  her 
loss,  is  there  any  reason  why  we  should 
not  give  a  similar  guarantee  to  every 
state? 

Mr.    Symon. — No  reason  whatever. 

Mr.  ISAACS. — We  are  going  to  give 
Western  Australia  by  this  scheme  a  com- 
plete guarantee  against  the  whole  of  her 
loss — not  the  extra  loss — that  she  sustains 
above  other  states.  Now,  I  think  every 
state  could  fairly  ask  for  the  same. 

Mr.  Symon. — You  might  just  as  well 
put  in  the  Constitution  a  guarantee  as  to 
what  the  Tariff  shall  be. 

Mr.  Fraser. — This  is  lawyers'  splitting. 
There  is  no  common  sense  in  that. 

Mr.  ISAACS. — The  next  position  to  con- 
sider is  that  if  this  guarantee  is  given  to 
Western  Australia,  not  only  is  it  unfair  to 
the  other  states,  but  it  amounts  to  an  abso- 
lute determination  not  to  give  any  guaran- 
tee whatever  to  any  other  state.  Again, 
it  will  influence  the  other  states  adversely 
in  other  directions.  First  of  all,  it  con- 
siderably vitiates  the  bookkeeping  system. 
The  object  of  the  bookkeeping,  or  one 
great  object,  is  to  try  and  get  data  for 
the  Federal  Parliament,  on  which  it  can 
act  after  the  expiration  of  the  five  years. 
How  can  you  tell  what  the  imports  of 
Western  Australia  will  be  under  a  uniform 
Tariff  if  she  has  no  uniform  Tariff  during 
that  period?  To  that  extent,  therefore, 
the  bookkeeping  will  be  vitiated. 

Mr.  Fraser. — It  is  only  2^  per  cent., 
5  per  cent.,  or  10  per  cent,  on  the  other 
Tariffs,  and  it  is  easily  reckoned. 
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Mr.  ISAACS. — I  have  no  doubt  my 
honorable  friend  sees  the  applicability. 
He  will  pardon  me  if  I  do  not.  The  next 
objection  to  the  proposal  is  that  it  seriously 
affects  the  Tariff  from  the  outset,  because 
Western  Australia,  knowing  that  it  has 
the  right  to  come  and  bargain  with  the 
Commonwealth  as  to  certain  articles  on 
which  it  will  seek  an  extra  Tariff, 
will  have  a  very  stroug  voice  in  deter- 
mining what  the  nature  of  the  articles 
will  be  on  which  the  Commonwealth 
Tariff  is  to  be  laid.  There  will, 
therefore,  be  an  inducement  to  urge 
arguments  in  respect  of  the  formation  of 
the  common  Tariff  in  the  first  place,  not 
with  a  view  so  much  to  the  general  wel- 
fare, as  with  a  view  to  get  protection 
under  this  particular  clause.  And  then,  I 
point  out,  that  it  will  vitiate  the  whole 
Commonwealth  returns  and  imports  in 
another  way  It  will  be  extremely 
difficult,  especially  if  the  clause  with 
regard  to  the  rateable  reduction  be 
added,  in  many  cases,  such  as  those  in 
connexion  with  boots,  clothes,  hats,  and 
so  on,  to  distinguish  with  any  degree  of 
accuracy  between  colonial  imports  and 
foreign  manufactures.  We  shall  have  a 
large  amount  of  difficulty  as  to  the  rate 
at  which  goods  shall  be  taxed.  I  would 
also  like  to  point  out  that  if  you  are 
going  to  have  the  present  Tariff  of  Wes- 
tern Australia  diminishing  by  20  per  cent, 
each  year,  as  regards  intercolonial  products, 
you  must  necessarily  make  your  Tariff  as 
against  the  world  higher  than  those  rates  ; 
otherwise  you  would  have  a  low  Tariff  as 
against  Queensland,  if  she  does  not  come 
into  the  Commonwealth,  and  a  high  Tariff 
against  a  state  which  was  a  member  of 
the  Commonwealth.  That  would  be  un- 
fair, and  would  be  really  offering  a  pre- 
mium to  Queensland  or  any  other  state  to 
stand  out  of  the  Federation.  For  these 
reasons  it  seems  to  be  very  difficult 
indeed  to  adopt  the  system  proposed.  I 
do  not  pretend  to  have  exhausted  the 
objections,  but  these  I  have  mentioned 
seem  to  be  on  the  surface.     They  may  be 


answered ;  and  it  may  be  shown  that  they 
have  no  real  validity.  To  me  they  appear 
to  be  real  practical  difficulties  which  stare 
us  in  the  face.  I  admit  this  scheme  is 
not  open  to  some  of  the  objections  to 
which  the  other  schemes  are  open. 

Mr.  Higgins. — You  can't  have  ideal 
justice.  This  is  the  nearest  thing  we  can 
get. 

Mr.  ISAACS. — I  was  going  to  point  out 
how  I  think  we  might  approach  the  mat- 
ter; the  object  being,  as  I  conceive  it, 
to  say  to  each  state — "  We  will  ask  you 
to  come  into  the  Federation,  and  in  order 
to  secure  your  state  Treasurers,  we  will 
guarantee  to  each  one  of  you  that 
you  will  not  receive  less  during  the 
first  few  years  of  the  uniform  customs 
duties  than  you  were  receiving  pre- 
viously to  the  imposition  of  those  duties." 
Therefore,  it  seems  to  me  that,  without 
attempting,  as  Mr.  Higgins  says,  the 
impossibility  of  attaining  to  ideal  justice, 
what  we  can  do  is  this — We  can  say  that 
during  each  of  the  first  five  years  of  the 
uniform  Tariff  the  Treasurer  of  the  Com- 
monwealth shall  keep  an  account  of  all  of 
the  actual  duties  collected,  or  taken  to  be 
collected,  in  each  year  in  respect  of  each 
state  ;  put  that  amount  down,  and  calcu- 
late what  is  a  fair  annual  average  receipt, 
or  what  really  represents  the  average  an- 
nual receipt,  from  such  duties  by  the 
states,  for  a  period  which  may  be  con- 
sidered fair — it  may  be  three,  or  four  or 
five  years — previous  to  the  imposition  of 
uniform  duties  ;  and  that  it  shall  then  be 
stated  that  the  average  annual  amount  is 
the  amount  up  to  which  the  states  shall 
be  guaranteed,  so  that,  if  the  actual  re- 
ceipts for  any  of  those  five  years  shall 
be  found  to  be  less  than  the  average  an- 
nual amount  previously,  the  difference 
shall  be  made  up  to  that  state  by  the 
Commonwealth. 

Mr.  Lyne. — That  was  the  first  pro- 
posal. 

Mr.  ISAACS. — It  has  not  been  made 
during  this  session. 

Mr.  Lyne. — It  was  made  in  Adelaide. 
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Mr.  ISAACS.— I  have  no  doubt  that 
the  scheme  might  be  made  to  meet  the 
case  of  all  the  states. 

Mr.  Henry. — The  same  difficulty  applies 
to  this  as  applied  to  Sir  George  Tinner's 
proposal. 

Mr.  ISAACS. — No,  because  under  Sir 
George  Turner's  proposal  you  have  to 
guarantee  prospective  gains  as  well  as 
prospective  losses.  We  either  must  ac- 
cept some  scheme  of  this  sort  or  else  say 
that  we  are  not  going  to  guarantee  the 
states  at  all.  Is  it  contemplated  that  the 
states  shall  not  have  the  loss  made  up  to 
them  ?  I  think  it  was  insisted  upon  and 
put  pointedly  by  Mr.  Holder  that  the 
necessities  of  the  states  would  compel  the 
Federal  Parliament  to  make  up  the  amount 
of  their  losses.  If  that  is  to  be  the  case, 
it  seems  to  me  that  that  should  be  put 
in  so  many  words  on  the  face  of  the 
Constitution,  and  the  proposal  I  have  made 
would,  it  seems  to  me,  put  it  in  a  fair  and 
proper  way  on  the  face  of  the  Constitution. 
We  might,  for  instance,  take  the  case  of 
Western  Australia  for  three  or  four  years, 
and  constitute  the  average  upon  that  period. 
It  might  be  that  upon  that  average 
Western  Australia  would  have  received  a 
million  pounds  a  year  from  her  Customs, 
and  that  she  would  have  to  be  guaranteed 
a  million  pounds  a  year  by  the  Federal 
Parliament  for  each  of  the  five  years. 
Then  we  should  know  exactly  where  we 
were  standing,  and  there  would  be  no 
temptation  to  doctor  the  Tariff  to  meet 
the  particular  case  of  Western  Australia. 
We  should  have  intercolonial  free-trade 
from  the  start,  and  each  colony  would 
feel  safe  in  going  into  the  Federation.  I 
feel,  of  course,  that  New  South  Wales  may 
say  that  there  is  a  difficulty  in  her  case. 
But  the  difficulty  in  regard  to  Western 
Australia  is  one  that  exists,  and  we  must 
face  it.  We  must  either  say  that  the 
amount  lost  is  not  to  be  guaranteed  to  the 
states,  or  that  the  amount  is  to  be  paid  by 
the  Commonwealth  Treasurer.  WTe  may 
be  sure  that  the  Commonwealth  Trea- 
surer and  the  Commonwealth  Parliament 
[Mr.  Isaacs. 


will  be  able  to  adjust  this  matter  in 
some  way;  and  because  we  cannot  say  ab- 
solutely what  they  may  do,  I  do  not  think 
we  should  shrink  from  guaranteeing  to  the 
states  this  possible  loss,  which  guarantee 
I  am  sure  will  be  of  considerable  effect 
in  commending  the  Commonwealth  Dili 
to  the  favorable  consideration  of  the 
people  of  the  Commonwealth.  I  have 
drafted  a  clause  which  I  think  would 
meet  the  case,  and  will  read  it  to  the 
committee.  I  do  not  say  that  I  am  satis- 
fied with  the  wording  of  the  draft,  but  I 
put  it  in  this  form  because  other  proposals 
before  the  committee  are  similarly  drafted, 
and  I  want  to  make  my  clause  easily  pos- 
sible of  comparison  with  the  others.  It  is 
as  follows  : — 

For  each  of  the  first  five  years  after  uniform 
duties  of  customs  have  been  imposed  the  Com- 
monwealth shall  keep  an  account  showing — 

I.  The    amount    collected    and    taken    to 

have  been    collected   in   that   state 
from  duties  of  customs  and  of  excise. 

II.  The   net    average  annual  amount    col- 

lected in  each  state  from  duties  of 

customs   and   of   excise   during   the 

three  years  immediately  before  the 

imposition  of  uniform  duties. 

The  former  amount,   if  less  than  the  latter 

amount,  shall  be  deducted  therefrom,  and  the 

balance  shall  be  taken  to  be  the  net  loss  of  the 

state  for  that  year  by  reason  of  the  imposition 

of  uniform  duties  of  customs  and  of  excise,  and 

by  reason  of   the  operation  of  free  trade  and 

intercourse  throughout  the  Commonwealth. 

The  Commonwealth  shall  pay  to  each  state 
the  amount  of  its  net  loss. 
I  only  wish  to  say,  with  regard  to  the 
period  "three  years,"  that  that  is  only 
put  in  as  a  tentative  proposal,  and  as  a 
basis  for  discussion. 

Mr.  CARRUTHERS  (New  South 
Wales). — I  have  hesitated  to  address  the 
committee  on  the  fiscal  question,  because 
I  know  I  am  one  of  those  who  hold 
opinions  which  do  not  command  the  sup- 
port of  anything  but  a  hopeless  minority 
of  this  Convention.  I  have  never  from 
the  outset  believed  that  the  financial 
difficulty  has  been  in  any  way  solved  by 
any  proposal  submitted  to  the  Convention. 
I  feel   that  the   views  which    I   advocate 
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are  not  likely  to  receive  the  support  of 
the  majority  of  the  Convention,  but  the 
discussion  which  has  gone  on  for  the  past 
week  has  proved  to  me  that  the  difficulties 
are  so  great  as  to  force  a  considerable  sec- 
tion to  look  around  them,  and  even  to  come 
nearer  to  the  views  which  I  hold. 

The  CHAIRMAN.— I  would  point  out 
to  the  honorable  member  that  we  are  only 
discussing  the  question  of  special  treat- 
ment to  Western  Australia. 

Mr.  CARRUTHERS.— I  am  well  aware 
of  that,  Sir  Richard  ;  I  have  had  a  long 
parliamentary  experience,  and  I  know 
pretty  well  how  to  keep  to  the  subject. 
My  remarks  will  be  quite  pertinent  to  the 
matter,  as  it  has  been  spoken  to  by  those 
who  have  addressed  the  committee.  In 
listening  to  the  speeches,  I  have  found 
that  there  has  been  a  great  deal  of 
reiteration  in  them. 

Mr.  Fraser. — Any  amount. 

Mr.  CARRUTHERS.—  We  hear  the 
same  points  urged  time  after  time,  over 
and  over  again,  and  yet  we  seem  to  come 
no  nearer  to  a  solution  of  the  difficulty. 
The  speech  of  Mr.  Isaacs  just  now  is  but 
a  replica  of  other  speeches  made  during 
this  debate,  but  it  seems  to  me  that 
it  does  not  show  a  way  out  of  the 
difficulty  which  confronts  us.  We  are  all 
willing  to  give  guarantees  to  the  states  if 
we  can  only  see  where  honestly  the  money 
is  to  come  from  to  pay  the  money  guaran- 
teed. I  have  not  yet  heard  any  honorable 
member  favouring  the  guarantee  proposal 
who  has  made  any  practical  suggestion 
except  Sir  John  Forrest.  He  is  the  only 
one  who  has  honestly  proposed  or  sug- 
gested any  fund  from  which  the  amount 
guaranteed  may  be  met ;  but  I  do  not 
think  that  that  right  honorable  gentleman, 
on  an  examination  of  his  own  proposal, 
will  believe  that  it  is  one  which  could 
be  worked  out.  His  proposal  is  that  a 
fund  should  be  raised  by  setting  apart  the 
territory  upon  which  the  federal  capital  is 
to  be  situated,  and  selling  the  land  or  leas- 
ing it,  and  from  the  fund  so  realized  pay- 
ing the  amount  of  the  guarantees  to  the 


states.  But  the  right  honorable  gentleman 
will  see  for  himself  that  a  proposal  of  that 
character  is  one  that  will  not  stand  inves- 
tigation. Other  proposals  have  been 
hinted  at  in  the  nature  of  borrowing  the 
money,  but  I  do  not  think  that  the  Con- 
vention would  agree  to  have  embodied  in 
the  Constitution  any  proposal  of  the  cha- 
racter that  money  should  be  borrowed 
from  the  very  outset  of  the  Federation  for 
the  purpose  of  meeting  an  obligation  of 
this  character.  So  that  now  we  come  back 
to  the  real  point,  which  is  that  one  section 
of  the  taxpayers  must  find  the  money  to 
recoup  another  section  of  taxpayers.  We 
must  be  prepared  to  accept  either  the 
proposal  of  the  Premier  of  Victoria 
or  the  proposal  which  the  Premier  of 
Western  Australia  has  agreed  to ;  if  there 
is  a  deficiency  to  be  met  in  regard  to  one 
colony  we  must  look  for  some  means  of 
meeting  that  deficiency,  and  it  must  come 
from  the  surplus  of  any  colony  having  a 
surplus.  How  is  the  revenue  to  be  raised  ? 
By  taxation.  If  there  is  a  deficiency  it 
will  be  because  one  section  in  the  Com- 
monwealth is  under-taxed,  and  if  there  is  a 
surplus  in  any  particular  colony  it  will  be 
because  another  section  is  over-taxed.  Did 
any  man  ever  hear  of  such  a  proposal  as 
that  the  people  who  are  over-taxed  ai\,  to 
bear  the  burdens  of  the  people  who  are 
under- taxed  %  Because  the  Western  Austra- 
lians under  the  new  Tariff  will  not  raise 
as  much  revenue  as  they  now  raise  by 
their  Customs  Tariff,  their  people  will 
not  be  paying  the  same  amount  of 
taxation  as  they  are  paying  now.  There- 
fore, under  the  new  Tariff  the  Western 
Australians  will  be  under-taxed  as  com- 
pared with  the  people  of  New  South  Wales. 
And  it  is  proposed,  because  the  people  of 
Western  Australia  will  be  under-taxed,  that 
the  people  in  New  South  Wales — or,  for 
the  matter  of  that,  the  people  in  any  of 
the  other  colonies  who  are  over-taxed — are 
to  subsidize  those  Western  Australians, 
who  keep  in  their  pockets  the  money  which 
would  otherwise  go  in  paying  legitimate 
taxation.    Surely  the  Western  Australians 
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will  be  all  the  richer  by  not  having  this 
amount  of  taxation  taken  out  of  their 
pockets. 

Sir  John  Forrest. — Better  not  have 
any ;  then  we  shall  be  rich. 

Mr.  CARRUTHERS.— I  think  that,  as 
a  matter  of  political  economy,  the  right 
honorable  member  will  admit  that  if  he 
remits  £300,000  worth  of  customs  duties 
his  people  may  fairly  expect  to  have  other 
taxation  to  that  amount  substituted.  If, 
upon  the  establishment  of  federation,  the 
people  of  Western  Australia  have  to  pay 
£300,000  less  in  customs  duties  than  the 
amount  now  raised,  surely  they  cannot 
complain  if  they  have  to  submit  to  some 
other  method  of  taxation.  The  proposal 
which  presents  itself  to  my  mind  as  the 
best  for  dealing  with  this  difficulty  is  that 
which  emanated  from,  I  think,  Sir  Samuel 
Griffith,  who  suggested  that  any  colony 
which  was  likely  to  have  a  deficit  should  be 
allowed  to  impose  excess  duties  upon  sea- 
borne goods.  I  would  have  no  objection  to  the 
insertion  of  a  provision  to  that  effect  with 
regard  to  Western  Australia.  I  would  be 
willing  to  allow  that  colony  to  impose  ex- 
cess duties  for  a  certain  period— say,  five 
years — until  the  equilibrium  of  the 
finances  was  obtained.  I  have,  however, 
never  agreed  with  the  financial  schemes 
which  have  been  submitted  to  the  Conven- 
tion,  because  I  am  of  opinion  that  unless 
there  is  some  fund  which  can  be  easily 
created  for  the  prevention  of  injustice  to 
any  colony,  there  will  always  be  an  in- 
superable obstacle  to  the  satisfactory  set- 
tlement of  the  financial  difficulty.  I 
take  the  liberty  to  emphasize  now  a  view 
which  the  majority  of  honorable  mem- 
bers have  rejected.  In  my  opinion,  it  is 
necessary  that  there  should  be  a  fund  of 
£1,000,000  or  £1,500,000  available  for  the 
adjustment  of  the  losses  and  gains  of  the 
various  colonies,  and  there  is  offered  to  the 
Convention  the  means  of  creating  that  fund 
if  it  will  only  take  over  the  railways,  and 
with  them  the  public  debts  of  the  federated 
colonies.  All  these  difficulties  with  which 
we  have  been  cumbered  for  nearly  twelve 
[Mr.  Carruthers. 


months  would  be  removed  if  that  arrange- 
ment were  adopted.     There   would   then 
be    no    robbing   of    one    colony    to    pay 
another,     and    we    should    have    a  fund 
created,  not  by  taxation,  but  by  the  com- 
mercial and  satisfactory  working  of  a  large 
public  asset,  resulting  in  saving  and  the 
stoppage  of  leakage,  which  would  be  avail 
able  for  the  adjustment  of  the  net  gains 
and  losses  of  the  colonies.     I  shall  not  be 
found  voting  for  the  proposal  of  the  right 
honorable  member  (Sir  George  Turner), 
and    I    hope   that,  as   the   result  of   the 
debate,   honorable  members  will  come  to 
the   conclusion    that  time    has  not   been 
wasted,  and  that  there  will  be  no  objection 
to  our  retracing  our  steps  so  as  to  provide 
for  the  taking  over  of  the  railways  and  the 
consolidation  of  the  public  debts  of  the 
colony.     That  offers  the  only  true  solution 
of  the  difficulty. 

The  committee  divided  upon  the  ques- 
tion that  the  words  of  Sir  John  Forrest's 
amendment  proposed  to  be  inserted  be  so 
inserted — 

Ayes      ...  ...  ...     19 

Noes       ...  ...  ...     25 

Majority  against  the  amendment       6 

Ayes. 

Berry,  Sir  G.  Hassell,  A.  Y. 

Braddon,  Sir  E.  N.  C.  Higgins,  H.  B. 

Briggs,  H.  Isaacs,  I.  A. 

Clarke,  M.  J.  Lee  Steere,  Sir  J.  G. 

Crowder,  F.  T.  Peacock,  A.  J. 

Deakin,  A.  Quick,  Dr.  J. 

Fysh,  Sir  P.  O.  Trenwith,  W.  A. 

Glynn,  P.  M.  Turner,  Sir  G. 
Grant,  C.  H.  Teller. 

Hackett,  J.  W.  Forrest,  Sir  J. 

Noes. 

Abbott,  Sir  J.  P.  Leake,  G. 

Barton,  E.  Lewis,  N.  E. 

Brown,  N.  J.  Lyne,  W.  J. 

Carruthers,  J.  H.  McMillan,  W. 

Cockburn,  Dr.  J.  A.  Moore,  W. 

Dobson,  H.  O'Connor,  B,.  E. 

Douglas,  A.  Reid,  G.  H. 

Downer,  Sir  J.  W.  Solomon,  V.  L. 

Fraser,  S.  Symon,  J.  H. 

Gordon,  J.  H.  Venn,  H.  W. 

Holder,  F.  W.  Walker,  J.  T. 
Howe,  J.  H.  Teller. 

Kingston,  C.  O.  Henry,  J. 

Question  so  resolved  in  the  negative. 
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Sir  GEORGE  TURNER  (Victoria).— 
After  the  division  which  has  just  been 
taken  I  see  that  it  is  hopeless  to  proceed 
with  my  amendment,  and  I  therefore  ask 
leave  to  withdraw  it. 

The  amendment  was,  by  leave,  with- 
drawn. 

Mr.  DEAKIN  (Victoria).— I  now  pro- 
pose to  move  the  amendment  already 
foreshadowed.  I  will  not  endeavour  to 
attach  the  words  which  I  propose  to 
move  to  the  words  of  this  clause  which 
we  have  already  passed.  But,  in  the 
event  of  my  proposition  being  accepted, 
will  ask  permission  to  recast  the  words 
so  as  to  make  it  harmonize  with  the  rest 
of  the  clause.  It  is  practically  a  substan- 
tive proposal.     I  beg  to  move — 

To  compensate  the  Treasury  of  the  state 
of  Western  Australia  for  any  diminution  of 
revenue  which  might  be  caused  by  the  imposi- 
tion of  uniform  duties  of  customs,  or  by  the 
operation  of  free  trade  and  intercourse  among 
the  several  states,  the  Commonwealth  may,  on 
the  imposition  of  such  uniform  duties,  and  for 
five  years  afterwards,  impose  and  collect  on  the 
articles,  and  to  the  extent  agreed  on  between  the 
Commonwealth  and  that  state,  further  duties  of 
customs  in  respect  of  goods  originally  imported 
from  beyond  the  limits  of  the  Commonwealth, 
and  entering  that  state  either  directly  or  from 
another  state. 

To  put  it  simply,  that  paragraph,  which 
may  be  put  either  with  what  follows  or 
singly,  as  the  Convention  prefers,  gives 
to  Western  Australia,  with  the  consent  of 
the  Commonwealth,  power  to  impose  addi- 
tional duties  on  articles  which  are  the 
subject  of  duties  in  the  Commonwealth, 
but  any  extra  duty  which  is  imposed  on 
those  articles  will  be  paid  to  the  state  of 
Western  Australia  as  compensation  for  any 
losses  which  it  might  incur  by  entering 
the  Federation.  The  remainder  of  the 
clause  deals  with  intercolonial  duties,  and 
is  as  follows : — 

And  notwithstanding  the  provisions  as  to 
free  trade  and  intercourse  between  the 
states,  the  customs  duties  in  the  said  state 
as  existing  at  the  time  of  the  imposition  of 
uniform  duties  upon  goods  not  originally  im- 
ported from  beyond  the  limits  of  the  Com- 
monwealth  shall   be  collected  five  years  with 


a  deduction  of  20  per  cent,  per  annum  ;  (that 
is  to  say),  with  a  deduction  of  20  per  cent, 
for  the  second  year,  40  per  cent,  for  the  third 
year,  60  per  cent,  for  the  fourth  year,  80  per 
cent,  for  the  fifth  year,  and  at  the  end  of  the 
fifth  year  customs  duties  on  all  such  goods  shall 
cease  and  determine. 

Sir  John  Forrest. — Do  you  mean  that 
that  shall  apply  to  foreign  goods  % 

Mr. DEAKIN. — No,  intercolonial  goods. 
On  foreign  goods  the  proposition  is  that  if 
Western  Australia  desires  to  impose  addi- 
tional duties  on  foreign  goods  over  and 
above  those  imposed  by  the  Common- 
wealth, such  duties  may  be  imposed,  and 
if  so  they  will  be  solely  for  the  benefit  of 
Western  Australia.  With  regard  to  inter- 
colonial duties,  the  proposition  is  that  the 
existing  duty  shall  remain,  but  shall  be 
decreased  20  per  cent,  per  annum  after 
the  first  year,  so  that  in  five  years  they 
will  disappear  altogether. 

An  Honorable  Member. — Is  that  an 
alternative1? 

Mr.  DEAKIN. — No,  it  is  supplementary. 
This  offers  a  means  by  which  Western  Aus- 
tralia can  assure  itself,  with  the  consent  of 
the  Commonwealth,  that  her  finances  will 
not  suffer  by  a  uniform  Tariff, 

Mr.  Solomon.— But  it  will  kill  inter- 
colonial free- trade. 

Mr.  DEAKIN.— It  will  not.  The  hon- 
orable member  might  as  well  say  that 
the  bookkeeping  system,  of  which  some 
honorable  members  are  ardent  advocates, 
will  kill  free-trade  for  five  years.  The 
bookkeeping  system  will  doubtless  seri- 
ously hamper  intercolonial  free- trade.  For 
five  years,  during  the  transition  period 
of  the  Commonwealth,  this  scheme  will  in 
some  degree  interfere  with  intercolonial 
free-trade,  but  those  who  would  refuse  what 
they  desire  because  they  cannot  obtain  it 
at  a  blow — because  it  is  offered  in  five 
stages — are  not  looking  to  the  life  of  the 
nation,  and  to  all  that  must  accrue  during 
its  slow  national  growth. 

Mr.  Dobson. —  Do  you  propose  that 
Western  Australia  shall  make  up  the  loss 
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partly  by  duties  on  intercolonial  goods  and 
partly  by  duties  on  foreign  goods'? 

Mr.  DEAKIN.  —  I  propose  that,  if 
Western  Australia  so  desires,  with  the 
consent  of  the  Commonwealth,  she  can  do 
that ;  but  in  no  case  shall  she  levy  higher 
duties  on  intercolonial  goods  than  exist 
at  the  time  of  the  establishment  of  the  uni- 
form Tariff,  and  they  are  to  be  diminished 
by  one-fifth  each  year. 

Mr.  Dobson. — The  first  part  is  optional. 
Mr.  DEAKIN. —  Yes,  but  the  second 
part  is  absolute.  If  Western  Australia 
does  not  desire  to  accept  the  first  part  of 
the  proposal  she  has  to  decline  it.  But 
the  second  part  of  the  clause  as  regards 
intercolonial  goods  would  be  absolute. 
The  first  proposal,  as  Mr.  Symon  put  it, 
may  be  said  to  be  permissive ;  it  is  sub- 
ject to  the  desire  of  Western  Australia. 
Mr.  Symon. — It  is  optional. 
Mr.  DEAKIN. — Yes ;  the  second  part 
is  not  optional,  because  Western  Australia, 
without  further  authority,  will  have  the 
right  to  continue  to  levy  duties  on  inter- 
colonial goods. 

Mr.  Symon. — It  is  optional  for  Western 
Australia. 

Mr.  DEAKIN.— Yes,  if  Western  Aus- 
tralia chooses  to  refuse  it,  it  will  be 
optional. 

Mr.  Symon. — It  only  operates  as  a  gentle 
hint  to  the  Treasurer  of  Western  Australia 
as  to  what  he  ought  to  do. 

Mr.  DEAKIN.— No,  as  to  what  he  may 
do,  and  doubtless  he  will  do  it.  I  do 
not  wish  to  detain  the  Convention,  as 
this  proposal  has  been  discussed  by  the 
leader  and  one  or  two  honorable  mem- 
bers, and  trust  that  it  will  meet  with 
general  acceptance.  The  alternative  is 
that  unless  we  accept  this  scheme,  we 
are  proposing  to  make  a  levy  on  states 
which  are  likely  to  incur  a  loss  in  the 
commencement  of  the  Federation,  for  the 
purpose  of  handing  the  money  over  to 
another  state  which,  according  to  the 
testimony  of  its  own  representatives, 
enjoys  a  large  surplus.  We  continue  to 
[Mr.  Deakin. 


them   the   large  surplus  they  at   present 
enjoy  by  increasing  our  own  deficit. 

Mr.  BARTON  (New  South  Wales).— I 
would  like  to  make  a  suggestion,  and  that 
is  that,  as  the  amendment  of  Mr.  Deakin 
consists  of  two  paragraphs,  they  be  put 
seriatim.  That  course  of  procedure  would 
not  deprive  any  honorable  member  of  his 
rights.  There  are  some  of  us  who 
may  vote  for  the  first  portion  of  the 
amendment — I  think  several  honorable 
members  think  of  voting  for  the  iiist 
portion,  but  they  have  not  considered 
the  second  portion  of  it  sufficiently  to 
have  made  up  their  minds  on  it,  and  it  is 
not  yet  in  print.  I,  for  one,  have  not. 
As  at  present  advised,  unless  convinced  by 
some  other  argument,  I  shall  vote  for  the 
first  paragraph,  but  I  should  not  like  to 
be  deprived  of  voting  for  the  second 
paragraph  afterwards,  if,  on  full  con. 
sideration  of  the  matter,  1  deem  it  my 
duty  to  do  so,  but  I  should  like  an 
opportunity  of  considering  the  second 
paragraph,  and  if  any  amendment  is 
proposed  to  leave  out  one  part  of  this 
suggestion,  it  will  have  a  more  limiting 
effect  on  honorable  members  in  their 
action  than  if  the  paragraphs  are  put 
seriatim.  Supposing,  for  instance,  the 
first  paragraph  is  carried,  and  the  second 
is  rejected,  some  honorable  members  would 
not  like  the  amendment  in  that  shape  to 
be  put  in  the  Bill. 

Mr.  Isaacs. — We  do  not  want  the  first 
paragraph  without  the  second. 

Mr.  BARTON.— But  put  it  the  other 
way.  Some  honorable  members  think 
that  another  addition  might  be  made  to 
this  amendment,  which  might  then  be 
acceptable  all  round.  There  would  be  a 
better  opportunity  of  doing  that  if  you 
took  the  paragraphs  seriatim.  I  always 
find  that  honorable  members  are  freer 
when  matters  which  involve  substantive 
proposals  are  put  seriatim. 

Sir  GEORGE  TURNER  (Victoria).— 
Supposing,  Mr.  Chairman,  you  put  the 
amendment  in  paragraphs,  and  the  first 
paragraph     is    carried,    and     the    second 
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rejected,  have  we  no  opportunity  of  voting 
again  on  the  question  that  the  first  para- 
graph be  added  to  the  clause? 

The  CHAIRMAN.— Oh,  yes.  I  will 
point  out  that  the  present  question  is  that 
the  words  which  Mr.  Deakin  has  proposed 
be  inserted  in  the  clause.  If  an  amend- 
ment is  moved  on  this  amendment,  and  is 
rejected  or  accepted,  then  I  shall  put  the 
question  that  what  is  left  be  inserted  in 
the  clause,  so  that  any  honorable  member 
will  have  an  opportunity  of  voting  for  Mr. 
Deakin's  amendment  as  a  whole  or  for  part 
of  it,  if  part  is  carried. 

Sir  GEORGE  TURNER.— Yes,  if  you 
put  it  in  the  way  suggested,  namely,  if  you 
put  the  amendment  as  a  whole,  leaving 
any  honorable  member  to  move  the 
omission  of  any  part  of  the  proposal 
that  he  thinks  fit,  but  if  you  put  it  para- 
graph by  paragraph,  and  we  agree,  say  to 
the  first  paragraph,  that  stands  part  of 
the  Bill. 

The  CHAIRMAN.  —  No  ;  there  is 
another  stage,  when  I  put  the  question 
that  the  whole  amendment,  or  whatever  is 
left,  in  case  it  is  amended,  stand  part  of 
the  clause. 

Mr.  Barton. — You,  Mr.  Chairman,  will 
put  each  paragraph  separately,  and  the 
question  will  be  whether  that  paragraph 
stand  part  of  the  amendment,  and  what- 
ever is  kept,  the  question  will  then  be 
whether  that  part  be  inserted  in  the  Bill  1 

The  CHAIRMAN.— Yes. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  am  sure  that  I  feel  very  much 
obliged  to  Mr.  Deakin — and  in  saying  so 
I  echo  the  views  of  my  colleagues  from 
Western  Australia — for  the  desire  he  has 
to  give  some  consideration  to  the  colony 
we  represent,  but  I  may  say  at  once  that 
the  views  expressed  in  the  amendment  do 
not  commend  themselves  to  me.  I  see  no 
advantage  in  giving  the  proposed  power  to 
tax  foreign  goods  when  it  will  be  impos- 
sible to  exercise  that  power.  I  have  not 
the  slightest  doubt  that  the  Common- 
wealth will  tax  foreign  goods  sufficiently 
high,  and  that  putting  a  provision  in  this 


Bill  that  Western  Australia  can  tax  them 
still  higher  is  giving  us  a  concession  that 
we  will  never  be  able  to  exercise. 

Mr.  Howe. — That  is  common  sense. 

Sir  JOHN  FORREST.— The  Common- 
wealth will  be,  after  all,  the  arbiters  of 
the  matter,  for  they  will  have  the  power, 
not  the  state.  At  the  request  of  the  state 
the  Commonwealth  may  do  this  thing,  but 
is  it  likely  that  the  Commonwealth  will  do 
such  a  thing,  or  that  the  people  of  our 
colony  will  desire  to  be  taxed  on  foreign 
goods  only  to  a  larger  extent  than  any 
other  part  of  Australia  1  To  my  mind,  the 
whole  thing  is  unworkable.  That  would 
be  the  result.  Now,  I  should  like  to  dispel 
an  idea  which  seems  to  have  got  abroad, 
and  is  grasped  at  by  some  honorable 
members,  that  Western  Australia  enjoys 
an  immense  surplus  of  revenue.  All  lean 
say,  after  many  years'  experience  as  Trea- 
surer of  that  colony,  is  that  although  our 
revenue  has  expanded  in  a  marvellous 
way,  still  the  demands  for  expenditure 
have  expanded  in  a  yet  larger  way,  and 
there  is  more  difficulty  now,  with  a 
revenue  of  nearly  £3,000,000  a  year,  in 
meeting  the  demands  of  the  people,  than 
there  wras  seven  years  ago  when  the 
revenue  was  only  £500,000.  So  that  I 
hope  no  one  will  run  away  with  the  idea 
that  we  have  more  money  in  Western 
Australia  than  we  know  what  to  do  with. 
Although  our  revenue  is  great,  our 
demands  are  even  greater  still.  I  do  not 
much  appreciate  the  latter  portion  of  this 
amendment  either,  providing  a  sliding 
scale. 

Sir  George  Turner. — That  helps  you 
a  good  deal. 

Sir  JOHN  FORREST.— I  think  it  would 
be  a  cumbrous  method,  and  not  likely  to 
find  acceptance  in  our  own  colony.  The 
only  plan — the  simple  plan  suggested  by 
Sir  George  Turner— has  been  rejected,  and 
this  sort  of  half-and-half  thing,  which 
means  nothing,  it  is  desired  we  should  put 
in  its  place.  It  has  been  asserted  by  many 
honorable  members  who  will,  no  doubt, 
vote   for  this  amendment,  that   Western 
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Australia  has  no  claim — that  she  has  not 
made  out  any  case  for  special  consideration. 
Now,  why  don't  they  stick  to  their 
colours?  We  do  not,  as  beggars,  ask  for  any 
concession,  we  only  ask  for  what  is  right. 
I  want  honorable  members  to  take  that 
point  of  view.  If  they  think  Western 
Australia  is  entitled  to  nothing,  why  not 
vote  to  leave  Western  Australia  in  the 
same  position  as  any  other  colony  ?  For 
my  own  part — I  have  not  consulted  my 
colleagues  on  the  matter — I  do  not  give 
any  adherence  whatever  to  the  proposal 
which  has  been  so  kindly  made  by  my 
honorable  friend  (Mr.  Deakin). 

Sir  Edward  Braddon. — It  is  in  the 
interests  of  your  colony. 

Mr.  SYMON  (South  Australia).— I  beg 
to  move — 

That  the  word  "  shall"  in  the  latter  part  of 
the  amendment  be  omitted,  with  a  view  to  the 
insertion  of  the  word  "may." 

I  do  not  see  why  Western  Australia  should 
be  compelled  to  adopt  a  sliding  scale 
system  if  she  has  no  desire  to  do  so. 

Mr.  REID  (New  South  Wales).— It 
seems  to  me  that  it  is  idle  to  discuss  a 
proposition  which  does  not  commend  itself 
to  the  colony  whose  special  case  we  are 
considering. 

Mr.  HIGGINS  (Victoria). —I  should  not 
have  spoken  but  that  Mr.  Deakin,  who 
has  had  to  leave  the  chamber,  has  put  the 
amendment  in  my  charge.  I  sincerely 
hope  that  the  committee  will  not  dispose 
of  it  in  any  summary  way.  I  can  quite 
understand  the  Right  Hon.  Sir  John 
Forrest,  after  being  defeated  on  proposals 
which  he  preferred,  feeling  disinclined  at 
present  to  accept  any  other  suggestion ; 
but  I  think  we  may  appeal  to  him,  as  so 
much  turns  on  his  veto  in  this  matter, 
to  consider  whether  the  main  idea 
of  this  suggested  clause  will  not 
answer  his  purpose.  If,  as  has 
been  put  by  the  Premier  of  New  South 
Wales,  it  all  depends  on  what  Sir  John 
Forrest  will  take  or  will  not  take,  we  may 
as  well  throw  aside  all  idea  of  coming  to 
any  agreement  which  will  be  acceptable 
[Sir  John  Forrest. 


unless  we  go  back  to  the  scheme  that  has 
been  rejected. 

Mr.  Tkenwith. — Or  leave  tin  matter 
to  Sir  John  Forrest. 

Mr.  HIGGINS.— I  do,  however,  think 
that  it  is  owing  to  the  natural  fatigue 
caused  by  a  number  of  amendments  being 
sprung  upon  him  that  the  right  honor- 
able gentleman  is  unable  to  accept  what 
appears  to  a  good  many  onlookers  to  be 
really  the  only  solution  of  this  problem. 
After  all,  what  is  the  problem  1  We  have 
used  the  word  "loss,"  and  that  has  misled 
us.  There  is  no  loss.  It  is  simply  a  dis- 
location of  the  finances  for  the  time  being 
which  causes  an  inconvenience  to  the  Trea- 
surer of  Western  Australia.  How  does 
that  dislocation  of  the  finances  arise  ? 
It  arises  simply  from  the  fact  that 
one  third  or  more  of  his  revenue  comes 
from  duties  levied  on  the  products  of 
the  other  colonies.  Surely,  if  that  is  the 
reason  of  the  dislocation,  the  proper  thing 
to  do  is  to  mitigate  that  dislocation  by  a 
gradual  sliding  scale  of  reductions.  What 
more  common-sense  proposal  could  be  made 
than  that  1  I  feel  strongly  in  favour  of 
the  second  part  of  Mr.  Deakin 's  proposal. 
Sir  John  Forrest  has  shown  the  weakness 
of  the  first  part  of  it,  with  regard  to  the 
goods  which  are  the  produce  of  countries 
outside  the  Commonwealth,  and  I  admit 
that  it  gives  very  little  relief.  But  this  pro- 
posal is  divided  into  two  parts.  One 
part  has  been  prepared  by  the  Drafting 
Committee  and  not  by  Mr.  Deakin,  and  is 
to  the  effect  that,  so  far  as  regards  goods 
originally  produced  outside  the  Common- 
wealth, Western  Australia  may,  with  the 
consent  of  the  Commonwealth,  put  on 
extra  duties.  Sir  John  Forrest  has  pointed 
out  that  it  is  very  unlikely,  having  regard 
to  the  feeling  in  favour  of  a  reduction  of 
duties  in  Western  Australia,  that  more 
could  be  got  by  that  means.  The  main 
dislocation  would  be  caused  by  Western 
Australia  not  being  able  to  get  * 
revenue  from  oats,  wheat,  potatoes,  and 
other  produce  imported  from  the  other 
colonies.     That   is  the  ma;n   dislocation, 
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and  to  avoid  it  or  to  make  it  gradual  is 
the  essence  of  tliis  amendment.  We  do 
not  want  to  have  a  violent  dislocation  of 
the  finances  of  Western  Australia,  and 
there  would  be  a  violent  dislocation  by  in- 
troducing intercolonial  free-trade  suddenly. 
Let  us  do  that  gradually,  so  far  as  Wes- 
tern Australia  is  concerned.  This  would 
only  be  a  matter  of  five  years,  and  not 
one  new  officer  would  be  required  for  the 
staff. 

Sir  John  Forrest. — There  would  be  a 
change  of  Tariff  every  year.  That  is 
nothing,  I  suppose. 

Mr.  HIGGINS.— With  all  respect  to 
the  right  honorable  gentleman,  I  think 
he  misunderstands  the  position.  It  is 
not  a  question  of  a  change  of  Tariff.  He 
will  have  his  Tariff  when  the  uniform 
duties  come  into  force  in  the  Common- 
wealth. In  the  first  year  he  would, 
under  this  proposal,  get  the  revenue 
derived  from  the  old  duties,  minus 
20  per  cent.  In  the  second  year  he 
would  get  the  revenue  derived  from  the 
old  duties,  minus  40  per  cent.,  and  so 
on,  until  the  end  of  the  fifth  year,  when 
he  would  have  to  come  on  to  a  level 
with  the  other  colonies.  This  is  all  the 
amendment  means,  and  it  is  a  reasonable 
proposal.  It  has  been  suggested  that  in- 
justice may  be  done  to  those  colonies  out- 
side the  Commonwealth  if  the  Federal 
Parliament  should  impose  lower  duties 
than  are  now  imposed  in  Western  Aus- 
tralia. I  take  it  the  Federal  Parliament 
will  be  careful  that  it  does  not  protect 
outside  countries  as  against  any  stateof  the 
Commonwealth.  We  may,  in  that  respect, 
trust  the  Federal  Parliament.  Victoria, 
of  all  the  colonies,  is  the  most  interested 
in  the  question  of  intercolonial  free-trade 
with  Western  Australia,  and  I  think  I 
have  the  concurrence  of  the  Premier  of 
Western  Australia  when  I  say  that  we 
are  willing  to  trust  the  Federal  Par- 
liament so  far  as  regards  the  alleged 
danger  of  a  Tariff  being  adopted  that 
would  protect  outside  countries  as 
against     any     of      the     states     of     the 


Commonwealth.  I  think  it  will  be  an 
irreparable  mistake,  a  profound  pity,  if  at 
this  stage  of  the  discussion  after  w7e  have 
considered  so  .many  schemes  that  were 
known  to  be  absolutely  unworkable, 
if  we  should  reject  a  proposal  which, 
at  all  events  at  first  sight,  has 
the  elements  of  what  is  reasonable 
about  it.  I  do  hope  that  we  shall  not 
rest  upon  the  statement  of  Sir  John 
Forrest,  made,  I  think,  in  haste.  I  say, 
with  all  respect,  that  I  think  the  right 
honorable  gentleman  has  expressed  him- 
self with  a  little  haste.  We  are  anxious 
to  have  Western  Australia  in  this  Federa- 
tion. We  want  to  have  that  grand  coun- 
try, with  its  endless  resources,  within  the 
bounds  of  the  Commonwealth  at  once, 
but  we  may,  by  having  intercolonial  free- 
trade  right  off  be  saddling  ourselves  with 
too  big  a  task.  It  is  quite  possible  to 
hasten  more  quickly  by  not  insisting  on 
free-trade  in  the  first  instance.  I  was 
struck  by  a  speech  made  by  the  Hon. 
Mr.  Walker  yesterday  evening.  It  is 
due  to  him  to  say  that  from  him  came  the 
first  suggestion  that  this  is  one  of  the 
solutions  of  the  difficulty.  I  am  glad  that 
he  has  impressed  the  Convention  so  far 
that  they  have  come  to  see  that  a  gradual 
reduction  of  these  duties,  which  is  neces- 
sary for  the  purpose  of  preventing  a  dis 
location  of  the  finances,  is  the  true  solution 
of  the  difficulty. 

Mr.  CROWDER  (Western  Australia).- 
I  would  like  to  point  out  how  impossible 
it  seems  to  me  that  Western  Australia 
can  in  any  way  accept  a  sliding  scale  as 
proposed.  If  such  a  scale  were  accepted, 
the  merchants  of  Western  Australia  would 
have  to  empty  their  warehouses  at  the 
end  of  every  twelve  months,  otherwise  the 
man  importing  goods  in  January  would 
be  able  to  undersell  the  man  importing 
goods  in  December. 

Mr.  HENRY  (Tasmania).  — I  would 
like  to  add  my  solicitation  to  that  of  Mr. 
Higgins,  and  invite  Sir  John  Forrest  and 
his  colleagues  to  consider  the  proposal 
submitted  by  Mr.  Deakin.     I  would  like 
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to  call  honorable  members'  attention  to  a 
phase  of  the  question  as  naturally  affect- 
ing Western  Australia.  As  I  understand 
it,  those  particular  duties  were  introduced 
for  the  purpose  of  stimulating  production 
in  Western  Australia.  That  was  one  of 
the  objects  in  view  in  imposing  duties  on 
articles  snch  as  butter,  bacon,  bran,  pollard, 
chaff,  and  similar  produce.  Those  duties, 
in  connexion  with  the  liberal  land  system, 
have  no  doubt  attracted  a  great  many  pro- 
ducers to  Western  Australia.  Under  the 
proposal  of  the  Finance  Committee,  inter- 
colonial free-trade  is  entered  on  immedi- 
ately, while  under  the  proposal  of  Mr. 
Deakin  intercolonial  free-trade  is  gradually 
introduced  under  a  sliding  scale;  and 
surely  it  will  suit  the  producing  interests 
and  also  the  financial  arrangements  of 
"Western  Australia  very  much  better  to 
adopt  the  sliding  scale.  I  doubt  my- 
self as  to  whether  the  proposal  of  the 
committee  would  be  as  effective  as  the 
proposal  of  Mr.  Deakin  in  protecting  the 
revenue,  because,  as  a  matter  of  fact,  it 
was  the  large  amount  of  loss  to  Western 
Australia,  in  consequence  of  the  remission 
of  the  duties  on  intercolonial  products, 
that  led  to  the  introduction  of  some 
special  means  of  dealiug  with  that  colony. 
Now,  the  very  best  means  which,  in  my 
judgment,  could  be  adopted  are  those  pro- 
posed by  Mr.  Deakin  ;  and  I  do  hope 
the  suggestion  of  Mr.  Higgins  will  be 
seriously  considered  by  Sir  John  Forrest 
and  his  colleagues.  I  hope  those  gentle- 
men will  take  time  to  consider  what  effect 
the  proposal  would  have,  not  only  on  the 
finances,  but  on  the  producing  interests  of 
Western  Australia. 

Mr.  GLYNN  (South  Australia).— I  will 
only  delay  the  committee  one  or  two 
minutes,  perhaps  not  so  long.  If  this 
resolution  is  carried  it  will  simply  mean 
affording  protection  to  a  number  of  Vic- 
torian exporters  of  colonial  produce  to 
the  extent  of  the  difference  between  the 
external  duty  and  the  internal  duty. 

Mr.  Higgins. — Are  you  speaking  of  the 
first  part  of  the  proposal,  or  the  second  % 
[Mr.  Henry. 


Mr.  GLYNN.—  They  are  both  in  a  simi- 
lar situation.  Last  year  there  were  im- 
portations to  the  value  of  £6,500,000  int< 
Western  Australia.  Of  those  importa- 
tions, about  £2,500,000  were  of  colonial 
produce. 

Sir  George  Turner. — How  much  gold 
does  that  include  1 

Mr.  GLYNN.  — I  am  speaking  of  other 
Australian  produce.  Gold  is  in  a  separat 
list,  and  therefore  does  not  affect  my  argu- 
ment. The  amount  of  gold  that  would  be 
imported  to  Western  Australia  from  Vic- 
toria must  be  exceedingly  small.  As  I 
have  said,  there  was  colonial  produce  to 
the  value  of  £2,500,000  imported  into 
Western  Australia  last  year. 

Sir  John  Forrest. — That  included  gold. 

Sir  Philip  Fysh.  —There  was  £  1 ,000,000 
of  gold  in  that. 

Mr.  GLYNN.— That  may,  if  correct, 
which  I  doubt,  diminish  the  effect  of  my 
argument,  but  it  does  not  destroy  it.  To 
the  amount  of  the  difference  between  the 
external  and  the  internal  Tariff  you  are 
protecting  the  exporters  from  the  other 
colonies  as  against  the  English  exporters. 
There  must,  in  many  of  the  lines  of  goods, 
be  competition  at  the  present  time.  If  a 
difference  be  made  in  the  duties,  the  com- 
petition will  be  to  a  large  extent  in  favour 
of  the  colonial  exporters  into  Western  Aus- 
tralia. South  Australia  might  be  benefited 
by  this,  but  it  would  be  an  unfederal  posi- 
tion to  take  up.  Then  you  would  prac- 
tically take  the  money  out  of  the  pockets 
of  the  Western  Australia  taxpayer,  because 
it  would  not  go  into  the  Treasury  of  that 
colony,  but  into  the  pockets  of  the  manu- 
facturers of  the  other  colonies.  It  would 
be  transferred  from  the  Treasury  into  the 
pockets  of  the  exporters. 

Mr.  Higgins. — You  are  not  speakinu-  of 
the  sliding  scale. 

Mr.  GLYNN. — I  do  not  care  what  scale 
Mr.  Higgins  is  referring  to.  One  proposi- 
tion is  a  certain  uniform  Tariff,  and  the 
other  proposition  is  to  abolish  the  inter- 
colonial duties  by  diminution  over  a  series 
of  vears.     But   the   moment  you   reduce 
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the  20  per  cent,  duty  against  the 
external  world  to  a  duty  of  17  per- 
cent, in  favour  of  colonial  products,  the 
difference  of  3  per  cent,  undoubtedly  is 
against  the  importers  from  abroad.  To 
that  extent  the  proposal  is  purely  and 
simply  protection ;  and  that  is  a  prin- 
ciple this  committee  cannot  affirm. 

The  CHAIRMAN.— I  would  point  out 
to  the  honorable  member  that  the  pro- 
posal only  applies  to  goods  which  have 
not  been  imported  from  abroad. 

Mr.  GLYNN. — I  understood  the  pro- 
posal was  to  impose  a  heavier  rate  of  duty 
for  a  time  on  goods  imported  from  outside 
the  colony. 

The  CHAIRMAN.— That  is  the  first 
proposition  ;  the  second  proposition  only 
deals  with  colonial  products. 

Mr.  GLYNN.— Unfortunately,  I  did  not 
see  the  proposal  in  priut,  and  my  remarks 
must  chiefly  apply  to  the  first  part,  in 
regard  to  which  my  argument  holds  true. 
Nevertheless,  colonial  products  may  in 
either  case  compete  under  more  favorable 
conditions.  It  is  no  more  than  protection 
to  the  extent  of  the  difference  between 
the  two  duties,  and  the  committee  cannot 
support  the  principle.  It  has  been  said  once 
or  twice  that  Western  Australia  has  no 
grievances,  but  that  on  the  abolition  of 
the  intercolonial  duties,  the  people  will  re- 
tain in  their  pockets  money  which  pre- 
viously they  paid  to  the  Treasurer.  Rut 
is  that  true  1  A  proportion  of  the  pay- 
ment must,  under  the  uniform  Tariff,  go 
to  the  Federal  Treasurer,  and  a  proportion 
will  go  to  exporters  in  the  other  colonies. 
By  the  abolition  of  the  Border  Tariff  you 
are  giving  protection  to  the  exporters  of 
the  four  other  colonies.  The  money  is 
not  really  kept  in  the  pockets  of  the  tax- 
payers, but  a  portion  of  it  goes  to  the  Fede- 
ral Treasurer,  and  a  considerable  portion 
to  the  manufacturers,  who  take  advantage 
of  the  abolition  of  the  Border  Duties. 

Mr.  KINGSTON  (South  Australia).— 
I  think  that  by  the  process  of  exhaustion 
we  shall  shortly  be  forced  to  the  conclu- 
sion that  the  best  proposals  are  those  laid 


before  us  by  the  Finance  Committee.  Cer- 
tainly no  honorable  member  has  yet  been 
able  to  satisfy  a  majority  of  this  Conven- 
tion that  he  can  suggest  anything  better. 

Mr.  Isaacs. — No  one  has  been  able  to 
satisfy  a  majority  of  the  Convention  that 
the  proposals  of  the  Finance  Committee 
are  better  than  the  other  proposals. 

Mr.  KINGSTON.— I  think  we  will  be 
forced  to  accept  the  proposals  of  the 
Finance  Committee,  or,  at  least,  that 
there  will  be  no  difficulty  in  regard  to 
the  particular  proposal  before  us.  Two 
reasons  have  been  given  against  that  pro- 
posal. One  put  out  by  Mr.  Reid  is  that 
it  is  not  acceptable  to  the  very  colony  which 
it  is  intended  to  protect.  The  proposal  is 
not  submitted  as  a  matter  of  right,  but  as 
a  matter  of  expediency,  for  the  purpose  of 
securing  the  advocacy  of  this  Constitution 
by  the  gentlemen  who  will  be  charged 
with  the  presentation  of  it  for  the  con- 
sideration of  the  Western  Australian  pub- 
lic. When  we  are  told  by  the  Right 
Hon.  Sir  John  Forrest  that  the  proposal 
is  not  acceptable  to  him,  1  think  the  best 
thing  we  can  do  is  to  take  him  at 
his  word  and  reject  it.  I  would  like 
to  go  further  and  say  that,  so  far  as 
South  Australia  is  concerned,  the  proposal 
is  not  at  all  acceptable  from  our  point  of 
view.  It  is  all  very  well  for  my  friend 
from  Tasmania  (Mr.  Henry),  whose  colony 
does  a  magnificent  trade  with  Western 
Australia  of  something  like  £4,000  a  year, 
to  say  it  does  not  matter  whether  or  not 
Western  Australia  imposes  duties  on  inter- 
colonial produce. 

Mr.  Higgins. — He  does  not  say  that. 

Mr.  KINGSTON— I  could  well  under- 
stand it  if  he  did,  and  he  would  be 
perfectly  justified  in  saying  it  as  a  repre- 
sentative of  Tasmania.  But  I,  in  endea- 
vouring to  represent  the  views  of  South 
Australia,  which  does  a  much  larger  trade 
(second  only  to  the  trade  of  Victoria) 
with  Western  Australia,  do  not  hesitate 
to  assure  this  Convention  that  we  look 
with  satisfaction  to  the  certainty  that  in 
connexion  with  the  adoption  of  federation 
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there  will  be  intercolonial  free-trade  with 
the  colonies,  and  particularly  with  Wes- 
tern Australia. 

Sir  George  Turner. — But  if  you  can- 
not get  it  all  at  once  had  you  not  better 
take  it  gradually  ? 

Mr.  KINGSTON.— I  think  we  can  get 
it  all  at  once,  and  we  are  prepared  to 
accept  the  suggestion  of  the  Finance  Com- 
mittee to  pay  the  loss  of  Western  Aus- 
tralia proportionately  with  the  other  colo- 
nies. We  are  willing  to  pay  our  share  ; 
but  if  we  are  to  go  back  to  our  people, 
who  have  been  looking  forward  to  the 
throwing  down  of  the  barriers  to  free  in- 
tercourse with  our  great  and  thriving 
neighbour  in  the  West,  and  to  tell  them 
that  while  we  are  compelled  from  the 
time  of  the  adoption  of  the  uniform  Tariff 
to  throw  open  our  markets,  they  are  not 
to  have  an  opportunity  of  obtaining  access 
to  the  markets  of  Western  Australia,  they 
will,  to  say  the  least  of  it,  be  very  much 
disappointed.  I  ask  honorable  members 
not  to  force  us  into  that  position,  but  rather 
to  accept  the  statement  of  the  Premier  of 
Western  Australia  that  the  proposal  is  not 
acceptable  to  him. 

Mr.  Higgins. — No  proposal  is  accept- 
able to  him  but  his  own. 

Mr.  KINGSTON.— I  think,  from  what 
we  heard  as  to  the  report  of  the  pro- 
ceedings of  the  Finance  Committee,  that 
we  shall  not  have  much  difficulty  in 
satisfying  Sir  John  Forrest  that  ulti- 
mately he  will  do  well  to  accept  the  re- 
commendations of  that  committee.  I  do 
not  hesitate  to  give  the  members  of  this 
Convention  the  assurance  that  a  proposal 
of  this  sort  now  under  discussion  would 
materially  increase  any  difficulties  we  may 
experience  in  securing  the  adoption  of  this 
Constitution  by  South  Australia  ;  and  I 
trust  that  the  scheme  will  be  rejected. 

Mr.  BROWN  (Tasmania).— I  assume 
that  there  is  no  intention  to  come  to  a 
division  upon  this  subject  before  the  ad- 
journment. I  hope  that  there  is  not, 
because  I  do  most  earnestly  trust  that  the 
present  position  taken  up  by  the  Right 
[Mr.  Kingston. 


Hon.  Sir  John  Forrest  will,  after  reflec- 
tion, be  departed  from  by  him.  At  all 
events,  the  right  honorable  gentleman 
may  be  assured  of  this :  That,  try  as  he 
may,  try  as  any  of  us  may,  it  will  be 
absolutely  impossible  to  get  a  scheme 
which  would  be  acceptable  to  each  indi- 
vidual in  this  Convention.  We  have 
been  endeavouring  all  through  to  arrive 
at  satisfactory  results  by  compromise,  and 
it  does  appear  to  me  that  the  proposal 
now  before  us  affords  an  opportunity  of 
dealing  with  the  special  circumstances  of 
Western  Australia  in  a  way  which  is  much 
more  likely  to  be  satisfactory  to  the 
majority  of  this  Convention,  and  to  those 
who  will  have  to  deal  with  the  matter 
hereafter,  than  any  other  proposal  which 
has  been  submitted.  I  would  urge  Sir 
John  Forrest  to  consider  the  position 
from  the  point  of  view  of  the  other  colo- 
nies. As  far  as  Tasmania  is  concerned,  I 
cannot  speak  positively,  but  I  think  that 
our  people  will  take  the  view  that  if  the 
alternative  to  this  proposal  is  to  be  the 
arrangement  suggested  by  the  Finance 
Committee,  they  will  unhesitatingly  give 
their  support  to  this  proposal ;  for  the 
very  simple  reason  that,  in  the  one  case, 
the  difficulties  of  Western  Australia  are 
left  to  be  dealt  with  within  her  own 
borders,  and,  in  the  other  case,  thousands 
of  pounds  may  be  drawn  from  Tasmania 
to  make  up  the  Western  Australian  loss. 
That  is  the  position  we  have  to  face, 
and  I  ask  the  right  honorable  gentleman 
to  consider  whether  it  is  fair,  for  the  sake 
of  obtaining  a  very  problematical  benefit, 
to  force  us  into  that  position.  The 
gradual  adoption  of  intercolonial  free- 
trade  is,  of  course,  not  what  we  should 
desire.  No  one  has  been  a  more  ardent 
advocate  of  free  intercourse  between  the 
states  of  the  Commonwealth  than  I  have, 
as  honorable  members  know;  but  it  seems 
to  me  that  owing  to  exceptional  circum- 
stances we  cannot  obtain  that  very  great 
boon  all  at  once.  Why,  then,  should  we 
not  do  the  next  best  thing,  and  obtain  it 
gradually  1    I  cannot  understand  the  very 
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strong  opposition  shown  by  honorable 
members  from  Western  Australia,  and  I 
entertain  the  very  earnest  hope  that  after 
the  interval  for  reflection  between  the 
adjournment  this  evening  and  our  next 
meeting,  and  after  having  seen  the 
amendment  in  print — because  none  of  us 
have  seen  it  in  print  yet — the  Western 
Australian  representatives  will  be  pre- 
pared to  accept  the  proposal  as  giving 
them  very  reasonable  terms. 

Sir  JOHN  DOWNER  (South  Australia). 
— After  a  sleep  of  twenty  years  Rip  Van 
Winkle  awoke,  and  not  unnaturally  won- 
dered where  he  was.  After  listening  for 
about  twenty  minutes  to  this  debate  I 
find  myself  in  precisely  the  same  position. 
I  have  been  longing  and  hoping — hoping 
against  hope — that  I  should  get  some  assist- 
ance from  the  members  of  the  Finance  Com- 
mittee which  would  help  us  to  understand 
the  position  a  little  better.  We  have  heard 
a  lot  of  talk  about  the  lawyers  and.  the  time 
they  waste,  and  that  sort  of  thing;  but  at 
least  when  they  come  to  a  conclusion  it  is 
clear  and  definite,  and  we  know  what  it 
means.  But  my  experience  of  the  Finance 
Committee  in  Adelaide,  in  Sydney,  and 
here  is  that  you  never  know  exactly 
what  they  mean,  and  they  are  never  quite 
clear  about  it  themselves.  Of  course,  I 
know  how  hard  it  is  for  a  man  to  make 
up  his  mind  even  when  he  really  knows 
what  he  wants.  No  one  is  more  aware  of 
that  than  I  am. 

Mr.  Reid. — It  is  a  good  thing  you 
make  that  admission  or  you  would  have 
got  "a  scorcher." 

Sir  JOHN  DOWNER.— I  am  not  a  bit 
afraid  of  that.  I  suppose  my  right  honor- 
able friend  (Mr.  Reid)  would  have  adminis- 
tered the  "  scorcher  "  ? 

Mr.  Reid. — No,  I  would  have  set  Mr. 
Douglas  on  to  you. 

Sir  JOHN  DOWNER.— It  seems  to  me 
that  we  ought  to  get  a  little  help  from 
the  Finance  Committee,  which  has  worked 
so  laboriously  and  has  produced  so  satis- 
factory a  report — and  has  departed  from 


its  own  report  in  such  an  eminent 
degree  as  this  committee  has  done. 

Mr.  Reid. — There  is  no  doubt  that  the 
honorable  member  has  been  asleep.  We 
have  carried  all  our  substantial  proposals. 

Sir  JOHN  DOWNER.— No  one  in  the 
Convention  has  a  more  perfect  sympathy 
with  the  right  honorable  member  than 
I  have,  so  that  if  I  have  imitated  him  in 
going  to  sleep  he  will  forgive  me. 

Mr.  Reid. — Of  course  accuracy  is  nothing 
to  an  essayist,  but  you  must  know  that 
all  the  substantial  propositions  of  the 
Finance  Committee  so  far  have  been 
adopted. 

Sir  JOHN  DOWNER.— My  right  hon- 
orable friend  will  admit  that  I  have  been 
loyal  to  the  Finance  Committee.  I  have 
treated  them  as  gentlemen  eminently  com- 
petent to  come  to  conclusions,  whatever 
doubt  they  may  have  about  these  conclu- 
sions after  they  have  arrived  at  them. 
I  thought  that,  in  this  particular,  they 
had  arrived  at  a  determination  by  which 
they  meant  to  abide.     But  have  they  1 

Mr.  Reid. — There  is  one  man  who  is 
abiding  by  them,  and  he  is  myself. 

Mr.  Henry. — Are  not  the  members  of 
the  Finance  Committee  who  formed  the 
minority  to  be  allowed  to  express  their 
opinions  in  the  Convention  ? 

Sir  JOHN  DOWNER.— I  assume  that 
the  report  of  the  Finance  Committee  does 
not  express  the  views  of  every  member  of 
that  committee,  and,  of  course,  every 
member  of  the  committee  has  a  right  to 
express  his  views  here.  The  painful 
thing,  is,  however,  that  we  hear  only 
the  views  of  the  minority,  so  that  we 
do  not  really  know  what  the  views 
of  the  majority  are  with  regard  to  the 
proposal.  The  chairman  of  the  com- 
mittee seemed  to  think  that  he  had  done 
his  duty  when  he  told  us  that  the  right 
honorable  member  (Sir  John  Forrest)  ob- 
jected to  the  proposal  now  before  us. 

Mr.  Reid. — Since  this  proposal  is  in- 
tended to  conciliate  the  colony  of  Wes- 
tern Australia,  surely  that  is  so.  Who 
knows  more  about    the   requirements   of 
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Western  Australia  than  the   right  honor- 
able member? 

Sir  JOHN  DOWNER.— If  I  proposed  to 
give  a  man  £10,000,  and  some  one  else 
said  that  £5,000  was  enough,  and  then 
the  man  said  that  he  would  not  accept 
£5,000,  1  think  that  it  would  not  be  easy 
to  determine  exactly  what  should  be  given 
to  him.  To  my  mind,  this  matter  is 
worthy  of  more  consideration.  I  should 
very  much  like  the  right  honorable  mem- 
ber (Mr.  Reid),  who  has  proved  himself  to 
be  so  highly  competent  to  assist  us,  to  say 
something  in  regard  to  this  matter.  I  do 
not  pretend  to  be  a  financier;  I  belong 
to  that  troublesome  class  of  people  who 
arrive  at  fixed  conclusions  by  very  bad  pro- 
cesses. What  I  should  like  the  right 
honorable  member  to  say  is  whether  he 
agrees  to  this  proposal  for  assisting  Wes- 
tern Australia,  quite  apart  from  the  atti- 
tude taken  by  the  right  honorable  member 
(Sir  John  Forrest)?  After  all,  though  we 
recognise  that  the  right  honorable  member 
(Sir  John  Forrest)  is  a  great  authority, 
and  all-powerful  in  his  own  colony,  we 
must  admit  that  there  may,  some  day,  be 
a  change  of  public  opinion  there,  and  we 
cannot  be  entirely  dominated  by  the 
opinion  entertained  by  the  right  honorable 
gentleman  at  the  present  moment.  We 
all  want  Western  Australia  to  join  the 
Federation.  I  have  hitherto  stood  loyally 
by  the  report  of  the  Finance  Committee, 
and  I  ask  the  members  of  the  committee 
to  stand  by  it. 

Mr.  Walker. — We  are  doing  so. 

Sir  JOHN  DOWNER.— Some,  of  the 
members  of  the  committee  are  doing 
so,  but  very  few.  We  never  know 
who  is  standing  by  it,  and  the 
public  do  not  know.  The  Finance  Com- 
mittee bring  down  a  report,  and,  without 
having  considered  it,  we  follow  them 
loyally,  but  our  loyalty  is  but  ill  regarded. 
I  understand  that  the  Premier  of  New 
South  Wales  stands  by  this  report?  I 
wish  him  to  correct  me  if  I  am  wrong. 

Mr.  Reid. — I  am  no  longer  the  chair- 
man of  the  committee. 
[Sir  John  Downer. 


Sir  JOHN  DOWNER.— Very  well. 
Then  the  report  is  dead. 

Mr.  Reid.— No,  the  committee  is  dead, 
but  the  report  lives. 

Sir  JOHN  DOWNER.— And  the  chair- 
man, I  suppose,  lives  for  the  purpose  of 
supporting  the  report. 

Mr.  Reid. — The  honorable  member  had 
better  have  a  day  with  Sir  John  Forrest ; 
he  would  make  better  use  of  his  time  by 
talking  the  matter  over  with  him. 

Sir  JOHN  DOWNER.— I  am  maintain- 
ing the  same  attitude  as  I  have  main- 
tained before.  I  agree  entirely  with  the 
first  part  of  the  amendment  proposed  by 
the  honorable  member  (Mr.  Deakin),' 
though  1  do  not  like  the  sliding  scale.  I 
am  also  willing  to  accept  the  report  of  the 
Finance  Committee,  not  because  I  agree 
that  it  contains  the  best  solution  of  the 
difficulty,  but  because  I  think  that  it  pro- 
vides a  means  for  bringing  about  federa- 
tion without  substantial  loss.  There  may 
be  a  slight  loss,  but  it  will  not  be  much. 
Whatever  conclusion  we  come  to,  I  think 
that  we  might  fairly  ask  those  honorable 
gentlemen  whom  we  have  trusted  to  such 
a  large  extent  in  this  matter  of  finance  to 
give  us  the  best  assistance  they  can,  and 
either  support  their  recommendations  in 
a  manner  quite  the  reverse  from  luke- 
warm or  abandon  them  altogether. 

Mr.  BARTON  (New  South  Wales).— 
So  far  as  I  have  arrived  at  a  determina- 
tion in  regard  to  this  matter,  it  is  my  in- 
tention to  support  the  first  portion  of  the 
amendment. 

Sir  John  Forrest. — That  is  the  part 
we  do  not  want. 

Mr.  BARTON.— I  know  that,  but  the 
Convention  has  a  duty  to  perform  to 
itself.  Because  my  right  honorable  friend 
says  that  he  will  not  take  this,  and  that 
he  will  not  take  that,  we  are  not  shut  up 
to  accept  exactly  that  which  he  says  he 
will  take.  We  have  to  do  the  best  wre  can, 
and  I  am  sure  he  will  agree  with  me  when 
I  say  that  all  of  us  have  to  consider  the 
interests  and    the    opinions  of    our   own 
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electors  as  well  as  those  of  the  people  of 
the  other  colonies. 

Sir  John  Forkest.  —  The  honorable 
and  learned  member  would  not  force  this 
against  the  unanimous  wish  of  all  the 
representatives  ? 

Mr.  BARTON.— 1  will  state  my  own 
opinions,  though  I  generally  have  to  get 
my  right  honorable  friend's  permission  to 
do  so. 

Sir  George  Turner. — The  right  honor- 
able member  thinks  that  he  is  in  Western 
Australia. 

Mr.  BARTON.— Even  though  the  ob- 
jection is  expressed  unanimously  by  the 
representatives  of  Western  Australia,  that 
does  not  prevent  us  from  proposing  what 
we  consider  to  be  a  fair  concession.  It 
will  be  for  the  representatives  of  Western 
Australia  to  consider  whether  they  will 
accept  what  we  propose.  We  should  be 
in  a  very  peculiar  predicament  if,  after 
having  specially  provided  something  for 
Western  Australia,  and  included  her  name 
in  the  Constitution,  her  people  were  to 
turn  round  and  say — "This  docs  not 
suit  us."  We  should  appear  rather  foolish 
if  the  Constitution  were  rejected  in 
Western  Australia  because  it  did  not  give 
that  colony  enough,  and  rejected  in  the 
other  colonies  because  it  was  thought  by 
them  that  it  gave  Western  Australia  too 
much.  That  is  the  position  which  has 
arisen,  and  it  is  one  to  be  reflected  upon. 
I  do  not  think  a  vote  should  be  taken  upon 
the  matter  to-night.  In  my  own  opinion,  it 
would  be  against  the  wishes  of  the  Conven- 
tion to  go  any  further  at  the  present  time# 
I  might  be  prepared  to  vote  against  the  pro- 
posal of  the  Finance  Committee ;  if  I  did 
so  it  would  be  because  I  know  that  there 
can  be  no  absolute  finality  at  this  stage, 
and  because  I  hope  that  something  better 
may  be  devised.  So  far  as  I  can  see,  the 
first  paragraph  of  the  amendment  is  better 
than  anything  that  has  yet  been  suggested. 
I  am  doubtful  whether  I  will  vote  for  the 
second  paragraph. 

Sir  John  Forrest. — It  is  a  further  pro- 
tection to  the  eastern  colonies. 
[76] 


Mr.  BARTON.— No,  it  is  an  attempt 
on  the  part  of  the  eastern  colonies  to  con- 
sider how  far  they  can  make  this  Consti- 
tution acceptable  to  their  own  electors  as 
well  as  to  those  of  Western  Australia.  If 
we  put  something  in  the  Constitution 
which  my  right  honorable  friend  may 
think  right  for  his  colony,  but  which  we 
may  know  is  not  right  for  ours,  and  try 
to  explain  it  to  our  electors — as  the  young 
lady  tried  to  explain  a  certain  occurrence 
by  saying  that  it  was  only  a  very  little 
one — we  might  find  ourselves  in  difficulties 
in  our  own  colonies,  while  at  the  same 
time  we  might  not  satisfy  the  aspirations 
of  my  right  honorable  friend's  constituents. 
That  would  be  a  very  pretty  termination 
to  our  labours.  For  this  reason  I  think 
that  no  vote  should  be  taken  to-night. 
Whether  an  honorable  member  is  a  senior 
representative  of  a  colony,  or  whatever 
position  he  occupies,  he  should  think 
twice  before  coming  to  a  final  determina- 
tion upon  this  matter.  In  my  opinion  we 
are  now  at  a  stage  in  our  discussions 
when  we  should  avoid  anything  that 
may  seem  quite  conclusive.  We  have 
to  determine  what  is  the  best  course 
to  decide  upon.  I  am  not  saying 
that  the  proposal  of  the  honorable  and 
learned  member  (Mr.  Deakin)  is  the  best 
that  can  be  adopted,  but  it  strikes  me  as 
the  best  that  has  yet  been  suggested.  I 
should  like,  however,  to  wait  for  even  a 
better  proposal.  Under  these  circum- 
stances, and  without  committing  myself 
to  any  definite  expression  of  opinion,  I 
think  I  shall  best  discharge  my  duty  to 
the  Convention,  and  to  myself,  by  moving 
that  you,  sir,  do  now  leave  the  chair, 
report  progress,  and  ask  leave  to  sit 
again. 

Mr.  McMILLAN  (New  South  Wales). 
— I  must  dissent  from  the  opinion  of 
the  honorable  and  learned  member 
who  has  just  sat  down.  This  is  not 
an  ordinary  question  affecting  all  the 
colonies.  What  we  are  now  discussing  is 
a  proposal  which  has  been  made  purely 
and  simply  to  satisfy  the  people  of  Western 


1202 


Apjwals  to  the 


[21  Feb.,  1898.] 


Privy  Council. 


Australia,  and  I  hold  that  it  is  futile  to 
discuss  a  question  of  this  sort  until  we 
are  fairly  advised  that  the  representatives 
of  Western  Australia  will  give  the  pro- 
position advanced  reasonable  consideration. 
That  was  my  reason  for  asking  for  an 
adjournment  before.  I  must  confess  that 
now  I  think,  on  the  whole,  to-day's  debate 
has  done  good  ;  it  may  not  have  been  time 
wasted  ;  but  I  have  not  addressed  myself 
to  the  proposals  of  Mr.  Deakin  at  all, 
because  at  once  Sir  John  Forrest  practi- 
cally disclaimed  them.  I  imagine  that 
between  this  and  Monday  it  ought  to 
be  considered  by  Sir  John  Forrest 
whether  there  is  any  proposal  at  all 
that  he  could  accept  for  his  colony,  and 
fairly  and  generously  consider  it  as  a  solu- 
tion of  the  difficult}7.  Otherwise  it  seems 
to  me  that  it  is  perfectly  useless  to  discuss 
it.  The  leader  of  the  Convention  says 
that  we  should  discuss  these  proposals  in 
the  general  interests  of  the  Commonwealth, 
but  the  fact  is  that  if  there  is  no  seheme 
that  will  apply  to  Western  Australia,  we 
have  the  simple  reasonable  solution  of 
doing  nothing. 

The  motion  was  agreed  to. 

Progress  was  was  then  reported. 

The  Convention  adjourned  at  eight 
minutes  to  five  o'clock  p.m.,  until  Mon- 
day, 21st  February. 


MONDAY,  21st  FEBRUARY,  1898. 


Appeals  to  the  Privy  Council— Commonwealth  of 
Australia  Bill. 


The  President  took  the  chair  at  twenty- 
five  minutes  to  eleven  o'clock  a.m. 
APPEALS  TO  THE  PRIVY  COUNCIL. 

Mr.  SYMON  (South  Australia).— Some 
days  ago,  when  discussing  the  question  of 
Privy  Council  appeals,  I  referred  to  certain 
particulars  which  had  been  taken  out  with 
regard  to  a  number  of  cases  as  indicating 
the  time  occupied  in  determining  appeals 
from  the  various  colonies  to  the  Privy 
Council.  I  have  been  asked  to  lay  these 
\Mr.  McMillan. 


particulars  on  the  table,  which  I  have 
very  great  pleasure  in  doing.  In  all 
probability  they  will  assist  in  enabling  a 
speedy  compliance  to  be  made  with  the 
motion  of  which  the  Hon.  Sir  Joseph 
Abbott  has  given  notice  for  a  return  on 
the  subject. 

Sir  Joseph  Abbott. — Do  these  particu- 
lars relate  to  South  Australia  alone  1 

Mr.  SYMON.— No,  to  South  Australia, 
Victoria,  New  South  Wales,  Queensland, 
Tasmania,  and  Western  Australia. 

Mr.  O'Connor. — How  many  years  do 
they  cover1? 

Mr.  SYMON.— The  last  30  years. 

Sir  Joseph  A  bbott. — If  th  at  is  so  they  will 
give  all  the  in  formation  I  propose  to  ask  for. 

Mr.  SYMON. — My  honorable  friend's 
curiosity  extends  further  than  these  par- 
ticulars go.  I  have  not  gone  into  the 
interesting  subject  of  cost.  The  particulars 
can  be  amplified  in  any  way  desired.  I 
think  they  will  be  of  great  assistance,  and 
they  may  dispense  with  the  cost  and  delay 
of  furnishing  a  more  complete  return.  I 
lay  this  paper  on  the  table,  and  I  beg  to 
move  that  it  be  printed. 

The  motion  was  agreed  to. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  Friday,  18th 
February)  was  resumed  on  Mr.  Barton's 
proposal  for  the  insertion  of  new  clause  93b 
(see  page  1122),  and  on  Mr.  Deakin's 
amendment  thereto  (see  page  1191). 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  hope  that  we  shall  be  able  at  an 
early  hour  this  morning  to  bring  this 
very  protracted  debate  to  a  conclusion, 
and  to  get  ourselves  out  of  the  entangle- 
ment into  which  we  seem  to  have  fallen 
in  respect  to  this  particular  clause.  I 
think  we  all  admit  that,  owing  to  the 
peculiar  circumstances  of  Western  Aus- 
tralia, it   is  desirable,  if   it  can  be  done 
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without  injury  or  unfairness  to  any  other 
colony,  that  Western  Australia  should 
have  consideration  shown  to  it.  There  are 
a  large  number  of  honorable  members  who 
agree  that  if  this  is  to  be  done  by  way  of 
compensation,  New  South  Wales  should 
not  be  made  the  only  contributor  and  the 
only  sufferer.  There  are  honorable  mem- 
bers representing  other  colonies  who  also 
feel  that  it  would  be  unfair  to  them  if 
they  were  made  to  bear,  in  addition  to  the 
loss  of  Customs  revenue,  a  further  loss  by 
way  of  contribution  to  Western  Australia. 
No  member  of  the  Convention  admits 
more  readily  than  my  right  honorable 
friend  (Sir  John  Forrest)  the  injus- 
tice of  making  Tasmania  contribute  to 
any  payment  made  to  Western  Aus- 
tralia in  addition  to  making  up  her  own 
loss  on  Customs.  He  has  made  no  secret 
of  that.  He  has  said  to  me,  in  his  usual 
frank  and  outspoken  manner,  that  the 
representatives  of  Tasmania  cannot  pos- 
sibly vote  for  the  new  clause  upon  which 
the  Hon.  Mr.  Deakin  has  moved  his 
amendment.  The  amendment  does  offer 
to  Western  Australia  a  means  by  which 
she  can  within  her  own  boundaries  and  by 
an  adjustment  of  the  customs  duties  avoid 
any  loss  at  all.  It  is  fully  admitted  by 
the  representatives  of  Western  Australia, 
which  is  one  of  the  richest  colonies  in  the 
group  at  the  present  time,  that  it  is  highly 
improbable  that  there  will  be  any  loss. 
My  honorable  friend  (Mr.  Douglas)  has 
pointed  out  one  good  reason  why  the 
loss,  if  any,  should  not  be  a  heavy  one, 
and  that  is  the  rapidly-increasing  popula- 
tion in  Western  Australia.  In  addition  to 
that  she  has  such  an  abundant  revenue  and 
such  prospects  of  increasing  that  revenue 
that  she  may  very  well  be  content  to 
accept  such  compensation  for  any  loss  as 
she  can  get  within  her  own  boundaries. 
And  it  is  quite  clear  that  by  adjusting  the 
balance  of  her  customs  duties  she  could 
still  get  a  sufficient  revenue  from  her 
own  people.  At  the  same  time,  she  would 
not  be  taking  more  money  from  them 
than  she  is  doing  at  the  present   time. 


Mr.  Deakin's  amendment  seems  to  me 
to  point  a  way  out  of  this  difficulty,  and 
I  hope  that  it  will  be  adopted.  There 
is  an  objection  to  the  latter  part  of  the 
amendment  on  the  ground  that  it  delays 
that  perfect  inter-communication  of  trade 
that  we  all  desire  to  see  established. 
But  it  is  not  absolutely  necessary  that 
that  method  should  be  adopted.  It  is 
highly  probable  that  that  method  will  not 
be  required.  And  even  if  it  were  required, 
my  right  honorable  friend  (Sir  John  For- 
rest) must  admit  that  it  would  not  be  an 
unpalatable  method  to  the  colony  he  re- 
presents, inasmuch  as  Western  Australia 
has  had  a  predilection  for  taxing  Aus- 
tralian commodities. 

Sir  John  Forrest. — She  is  not  worse 
than  you  ;  not  so  bad. 

Sir  EDWARD  BRADDON.—  Worse 
than  Tasmania  for  this  reason :  That 
Western  Australia  has  differentiated  in 
favour  of  the  foreigner  against  the  other 
Australian  colonies. 

Sir  John  Forrest. — Where  1  We 
charge  them  all  20  per  cent,  alike. 

Sir  EDWARD  BRADDON.— Not  a  bit 
of  it.  Western  Australia  places  foreign 
goods  in  a  preferential  position  as  com- 
pared with  Australian  goods.  She  charges 
lower  duties  on  foreign  goods  than  on 
Australian  products. 

Sir  John  Forrest. — To  stimulate  our 
own  industries. 

Sir  EDWARD  BRADDON.  — That  is 
what  it  is  called,  but  even  with  that  virtuous 
intention  there  is  no  sufficient  justification 
for  Western  Australia  differentiating  in 
favour  of  the  foreigner  against  her  own 
sister  colonies. 

Sir  John  Forrest. — I  suppose  you  call 
Great  Britain  a  foreigner  % 

Sir  EDWARD  BRADDON.— I  hope 
Western  Australia  will  reform,  whatever 
else  may  happen  in  regard  to  this  matter. 

Sir  John  Forrest. — Is  Great  Britain 
a  foreign  country  ? 

Sir  EDWARD  BRADDON.— Foreign 
compared  with  the  colonies  of  Australasia. 

Sir  John  Forrest. — Not  a  bit  of  it. 
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Mr.  McMlLLAN  (New  South  Wales).— 
I  have  carefully  considered  since  we  last 
met  the  various  proposals  that  have  been 
made,  and  it  seems  to  me  that  the  only- 
basis  for  some  satisfactory  solution  is  in 
the  latter  part  of  the  proposal  of  Mr. 
Deakin.  I  do  not  think  it  is  worth  while 
recapitulating  the  very  grave  objections  to 
this  preferential  rate  of  duty  on  goods 
beyond  the  sea ;  nor  do  I  think  it  is  pos- 
sible for  a  moment  to  consider  the  propo- 
sal incidentally  made  by  Sir  John  Forrest 
that  Western  Australia  should  retain  her 
own  Tariff  for  the  first  five  years.  There 
would  be  one  very  grave  objection  to  that, 
it  seems  to  me. 

Sir  John  Forrest. — When  did  I  pro- 
pose that? 

Mr.  McMlLLAN. — I  understood  that 
the  right  honorable  gentleman  made  such 
a  proposal. 

Sir  John  Forrest. — I  never  knew  of  it. 

Mr.  Kingston. — The  proposal  is  in  the 
amendment  before  the  Chair. 

Sir  Edward  Braddon. — It  is  in  the 
latter  part  of  Mr.  Deakin's  amendment. 

Mr.  McMlLLAN.— That  refers  only  to 
intercolonial  duties.  There  is  a  similar 
objection  to  the  way  in  which  this  latter 
part  of  Mr.  Deakin's  amendment  is  put. 
Although  we  shall  have  intercolonial  free- 
trade  ourselves,  I  take  it  that  New  Zea- 
land and  other  parts  will  be  dealt  with 
exactly  the  same  as  foreign  countries,  and 
that  under  the  Tariff  that  will  be  framed, 
if  it  is  to  be  a  protective  Tariff,  practically 
every  article  which  is  produced  in  these 
colonies  will  come  under  it ;  that  is  to  say, 
it  will  be  protective  against  wheat,  pota- 
toes, and  all  produce  outside  Tasmania 
and  Australia.  Now,  it  seems  to  me  that 
it  will  be  far  better  to  have  the  uniform 
Tariff  applying  all  round,  Western  Australia 
taking  the  risk  under  it,  than  to  continue 
two  Tariffs  alongside  of  each  other.  I 
should,  therefore,  propose,  if  it  would  be 
likely  to  meet  with  acceptance,  that  the 
Tariff  of  the  Commonwealth  should  be 
applied  all  round,  with  a  sliding  scale  with 


regard  to  the  intercolonial  duties,  and  that 
if  there  is  no  duty  on  a  particular 
article  Western  Australia  should  take  the 
risk.  I  do  see  a  very  grave  objection  to 
carrying  on,  even  for  the  purpose  of  getting 
over  this  difficulty,  the  old  Tariff  of  a 
state.  Of  course,  I  know  that  this  pro- 
posal opens  up  the  difficulty  that  we  do 
not  know  what  products  will  be  made 
dutiable  from  beyond  the  sea ;  but 
at  the  same  time  I  think  it  would 
be  a  much  better  basis  than  the 
one  we  have  before  us.  Therefore,  I 
have  risen  simply  to  suggest  that 
we  should  approve  of  the  latter  part  of 
Mr.  Deakin's  proposal  as  an  adjustment  of 
the  difficulty,  but  that,  in  my  opinion,  it 
will  be  better  to  take  the  new  uniform 
Federal  Tariff  instead  of  the  old  state 
Tariff. 

Dr.  COCKBURN  (South  Australia).— 
I  think  that  the  latter  part  of  Mr.  Deakin's 
proposed  amendment  is  even  more  objec- 
tionable than  the  first  part.  What  does 
it  mean?  It  means  treating  our  western 
sister  as  a  foreign  element  in  the  Federa- 
tion for  five  years ;  in  other  words,  it  is 
destroying  that  union  to  which  we  are 
looking  forward.  I  think  the  second  part 
of  the  amendment  is  decidedly  the 
worse  part,  but  even  to  the  first,  looking 
at  it  carefully,  is  an  impossible  pro- 
posal. It  will  puzzle  the  world  at 
large  as  to  what  the  Tariff  of  Australia 
is.  The  world  at  large,  with  which 
we  hope  to  do  better  business  when 
we  are  federated,  will  be  more  puzzled 
than  ever.  It  will  say — "  It  was  possible 
to  understand  things  before  federation, 
but  now  it  is  impossible  to  make  out  the 
difference  between  the  treatment  of  goods 
going  to  the  Commonwealth  and  goods 
going  to  Western  Australia,  a  part  of  the 
Commonwealth."  The  proposal  of  the 
Finance  Committee  is  much  better  than 
any  proposal  made  since,  and  it  is  infinitely 
preferable  to  the  scheme  now  proposed. 

Mr.  Solomon. — That  is  damning  the 
Finance  Committee's  proposal  with  faint 
praise. 
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Dr.  COCKBURN.— Well,  no  one  thinks 
it  a  perfect  scheme,  it  makes  one  feel  bad ; 
but  this  proposal  makes  one  feel  sick.  It 
will  be  better  to  settle  the  claim  of  Western 
Australia  at  once,  and  go  in  for  Australian 
union  forthwith  in  a  way  that  the  world 
at  large  will  be  able  to  understand,  than 
to  adopt  what  would  be  looked  upon  as 
simply  a  complicated  puzzle. 

Mr.  SYMON  (South  Australia).— I 
quite  agree  that  this  proposal  of  Mr. 
Deakin's  is  vicious  in  every  part.  It  is 
bad,  root  and  branch.  I  do  not  intend 
to  go  over  the  ground  traversed  the 
other  day,  but  I  would  point  out  again  that 
this  proposal  means  simply  handing  over 
to  Western  Australia  a  sort  of  banner 
which  she  may — I  do  not  say  she  will — 
flaunt  in  the  face  of  our  people,  proclaim- 
ing that  our  goods  are  liable  to  be  doubly 
taxed  as  compared  with  all  foreign  im- 
ports. Secondly,  it  will  be  placing  some- 
thing on  the  face  of  the  Constitution 
utterly  destructive  of  the  cardinal  prin- 
ciple of  free  interchange  between  all  the 
colonies  which  we  are  endeavouring  to  build 
up.  It  may  be  said  that  the  system  pro- 
posed is  only  to  last  for  five  years.  But 
we  shall  be  told  in  five  years,  very  likely, 
that  the  intercolonial  trade  with  Western 
Australia  has  fled  altogether.  You  are 
covering  a  period  of  five  years  in  regard 
to  that  trade,  and  at  the  end  of  that 
time  the  necessity  for  any  special  provi- 
sion may  have  disappeared  altogether. 
Even  if  Mr.  Deakin's  proposal  were 
adopted  there  are  one  or  two  amend- 
ments which  my  honorable  friend  will  find 
it  necessary  to  make  in  it.  There  is  one 
point  in  particular,  and  it  is  this  :  Instead 
of  dealing  with  what  is  the  average  net 
loss,  you  are  taking  into  consideration 
the  whole  of  the  revenue  of  all  the  differ- 
ent colonies  in  the  Federation  in  order  to 
make  up  every  shilling  of  the  actual 
diminution  of  revenue  to  which  Western 
Australia  may  be  subject.  That,  I  say,  is 
a  very  grave  defect.  It  is  simply  blotting 
out  Western  Australia  from  the  Federa- 
tion just  as  much  as  though  she  did  not 


go  in  it  at  all  on  the  establishment  of 
the  Union.  It  would  be  far  better  and 
be  more  consistent — deplorable  as  such 
a  state  of  things  would  be — that  West- 
ern Australia  should  stand  aside  for  five 
years,  than  that  we  should  have  such  a 
lop-sided  provision  from  the  trade  point  of 
view  as  this  would  be.  The  provision 
may  be  regarded  as  standing  on  two  legs, 
both  of  which  are  equally  bad,  the  two 
being  as  to  extra-colonial  and  intercolonial 
duties.  Then  I  would  point  out  that  the 
imperative  part  of  the  latter  provision  of 
the  proposal  should  be  permissive  like  the 
first  part,  so  as  not  to  impose  it  upon 
Western  Australia  as  a  condition  to 
maintain  these  intercolonial  duties.  For 
these  and  other  reasons  which  I  have  dealt 
with  before  I  intend  to  vote  against  both 
provisions  of  this  amendment,  and  against 
the  amendment  as  a  whole.  I  would 
rather  see  a  general  provision  inserted 
if  it  is  desired  that  Western  Australia 
should  come  in  on  such  terms,  leaving 
her  free  to  frame  any  Tariff  she  pleases, 
or  to  collect  her  revenue  in  any  way  she 
pleases,  during  the  five  years.  That  would 
be  less  objectionable  on  the  face  of  this 
Constitution  than  holding  up  a  declara- 
tion that  free-trade  between  the  colonies 
is  to  be  a  myth.  I  would  ask  honorable 
members,  in  dealing  with  the  Finance 
Committee's  proposals,  to  consider  whether 
it  would  not  be  preferable  as  regards  Mr. 
Deakin's  amendment  that  we  should  obli- 
terate all  special  reference  to  Western 
Australia  in  the  Constitution.  Of  course, 
the  proposal  of  the  Finance  Committee 
arises  from  a  consideration  of  the 
special  position  of  Western  Australia, 
but  the  principle  is  that  it  is  desired 
to  make  up  to  the  state  having  the 
largest  proportionate  net  loss  above  the 
average  net  loss  of  all  the  states,  that 
excess  proportion  of  net  loss.  There  is  no 
necessity  whatever  for  inserting  the  name 
of  Western  Australia.  Therefore  I  would 
suggest  the  following  amendment,  as  one 
which  I  shall  be  prepared  to  move  at  the 
proper  time,  so  as   to  provide  instead  of 
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mentioning  Western  Australia — because 
in  two  or  three  years  Western  Australia 
might  not  be  the  particular  colony  with 
the  largest  amount  of  proportionate  net 
loss — that  the  particular  colony  with  the 
largest  excess  of  average  net  loss  should 
be  the  colony  to  be  treated  specially  by 
the  Federal  Parliament.  That  colony  at 
present  is  Western  Australia,  but  it  might 
be  in  two  or  three  years'  time  Tasmania, 
or  South  Australia,  or  Victoria. 

Mr.  Walker. — Not  New  South  Wales. 

Mr.  SYMON.— She  is  such  a  wealthy 
colony  that  we  can  never  predicate  her 
sustaining  any  such  loss  of  her  revenue. 

Sir  George  Turner. — She  might  if  she 
puts  a  Tariff'  on  before  she  comes  into  the 
Union. 

Mr.  SYMON.— My  right  honorable 
friend  surely  does  not  consider  that  to  be 
a  very  hopeful  contingency.  My  amend- 
ment would  be  to  strike  out  the  reference 
to  Western  Australia  in  the  suggestion  of 
the  Finance  Committee,  and  then  at  the 
end  of  the  second  paragraph,  and  in  lieu 
of  the  third  paragraph,  to  insert  the  fol- 
lowing words : — 

The  Parliament  shall  have  power  in  such 
manner  as  it  thinks  fit  to  make  good  in  each 
year  to  the  state,  if  any,  whose  proportionate 
net  diminution  of  revenue  for  such  year  is 
most  above  the  average  net  dimunition  of  all 
the  states,  the  excess  of  the  proportionate  net 
diminution  of  that  state  above  such  average ; 
provided  that  such  excess  for  the  first  of  such 
five  years  shall  be  the  maximum  to  be  made  up 
for  each  of  such  five  years  to  any  state. 

The  latter  part  is  inserted  because,  other- 
wise, if  the  population  of  Western  Australia 
increased  of  course  her  average  net  loss 
would  immensely  increase.  There  is  no 
doubt  about  that.  The  increase  would  go 
on  arithmetically  progressing.  We  must 
guard  against  such  a  contingency  as  that. 

Mr.  Isaacs. — You  still  guarantee  the 
gains. 

Mr.  SYMON  —No,   I  think  not.     The 

honorable  member  (Mr.  Lyne)  asks  where 

is  the  money  to  come  from,  but  we  have 

already  debated    that  question  at   great 

[Mr.  Symon. 


length.  The  advantage  of  my  suggestion 
is  that  it  empowers  the  Parliament  to  deal 
with  the  manner  in  which  this  excess 
diminution  must  be  made  up. 

Mr.  Lyne.— The  Parliament  will  have 
to  find  the  money. 

Mr.  SYMON. — Yes,  but  not  necessarily 
out  of  the  coffers  of  New  South  Wales. 
The  remission  of  taxation  to  one  colony 
in  order  to  get  the  money  from  another 
colony  upon  which  heavier  taxes  are 
imposed  does  not  commend  itself  to  one's 
sense  of  justice,  but  if  we  are  to  arrive  at 
a  solution  of  the  difficulty  we  must  either 
adopt  something  in  the  nature  of  the  sug- 
gestion of  the  honorable  member  (Mr. 
Deakin),  something  which  goes  a  little 
further,  or  the  recommendation  of  the 
Finance  Committee.  I  should  like  to  see 
the  recommendation  of  the  Finance  Com- 
mittee carried  into  effect.  The  principle 
of  that  recommendation  is  that  the  colony 
making  the  largest  average  diminution  of 
revenue  should  be  specially  considered. 

Mr.  Isaacs. — It  is  only  a  hypothetical 
loss,  which  may  be  an  actual  gain. 

Mr.  SYMON. — If  it  is  an  actual  gain 
you  do  not  make  it  good. 

Mr.  Isaacs. — Under  the  recommenda- 
tion of  the  Finance  Committee  you  would 
have  to  do  so,  because  it  would  be  a  hypo- 
thetical loss. 

Mr.  SYMON.— That  is  not  the  way 
the  financiers  have  been  treating  the  mat- 
ter in  the  Convention.  By  my  proposal 
y&u  get  rid  of  the  difficulty  which  the 
right  honorable  member  (Sir  John  Forrest) 
feels,  in  that  you  are  not  pillorying  Western 
Australia  in  the  Constitution. 

Mr.  Kingston. — We  are  saying  what 
we  mean. 

Mr.  SYMON. — No ;  what  we  mean  is 
that  the  colony  which  suffers  shall  be 
recompensed.  It  may  not  be  Western 
Australia  which  will  need  this  considera- 
tion. 

Mr.  Kingston. — We  would  not  put  any 
provision  of  this  sort  into  the  Bill  if  we 
had  not  the  case  of  Western  Australia 
under  consideration. 


Commonwealth  of 


[21  Feb.,  1898.] 


Australia  Bill. 


1207 


Mr.  SYMON.— I  admit  that  the  reason 
for  this  provision  is  the  position  of  Western 
Australia,  but  the  representatives  of  that 
colony  say — "  We  do  not  want  to  see  the 
name  of  the  colony  in  the  Constitution  in 
this  connexion."  Therefore,  let  us  be 
content  with  embodying  the  principle  of 
the  Finance  Committee's  suggastion  with- 
out the  name  of  the  colony  of  Western 
Australia.  The  principle  of  this  recom- 
mendation is,  I  think,  contained  in  the 
amendment  which  I  have  just  suggested, 
and  which  I  shall  be  prepared  to  move  at 
the  proper  time. 

Mr.  GRANT  (Tasmania).— I  have 
heard  all  the  propositions  which  have 
been  submitted  to  us  on  this  clause. 
They  have  been  many,  and  have  shown 
great  ingenuity  upon  the  part  of  their 
propounders,  but  I  think  that  the  only 
one  which  can  recommend  itself  to  our 
sense  of  equity  and  justice  is  that  of 
the  honorable  and  learned  member  (Mr. 
Deakin).  It  may  at  the  first  glance 
appear,  to  borrow  the  phrase  of  the  honor- 
able and  learned  member  (Mr.  Symon),  to 
pillory  Western  Australia,  but  I  think  it 
does  so  only  to  a  limited  extent.  It  will 
enable  the  people  of  Western  Australia  to 
recoup  themselves  for  any  loss  of  Customs 
revenue  without  inconvenience  to  them- 
selves and  without  doing  injustice  to  any 
industry.  Looking  at  the  matter  in  an 
equitable  spirit,  I  feel  that  none  of  the 
other  proposals  which  have  been  submitted 
to  us  can  be  considered  fair  and  just  to  the 
the  other  colonies.  Although  the  proposal 
might  place  the  Treasurer  and  Par- 
liament of  Western  Australia  in  some 
little  difficulty  at  first,  I  do  not  think 
that  that  difficulty,  when  fully  consi- 
dered, will  be  found  of  vital  importance. 
The  extreme  sum  that  it  is  anticipated 
will  have  to  be  made  up  to  Western  Aus- 
tralia is  £378,000  per  annum,  the  amount 
now  collected  from  customs  duties  there 
exceeding  £1,000,000.  This  being  so,  it  is 
not  probable  that  state  would  have  any 
practical  difficulty  in  recovering  through 
the  medium  of  the  Customs  a  sufficient 


amount  to  make  up  any  loss,  and  it  would 
stand  in  an  absolutely  just  and  fair  posi- 
tion before  the  federal  community.  It  would 
have  asked  for  no  concession  from  the 
Federation,  and  any  loss  would  be  made  up 
entirely  by  its  own  resources.  It  is  provided 
that  the  collection  of  special  duties  by  that 
state  shall  be  subject  to  the  consent  of  the 
Federal  Parliament;  but  I  do  not  know 
why  we  should  put  that  provision  into  the 
Bill.  It  seems  to  me  that  we  might  give  the 
colony  ot  Western  Australia  absolute  liberty 
to  deal  as  it  likes  with  the  Customs,  in 
order  to  obtain  the  sum  required  with- 
out reference  to  the  Federal  Parliament. 
In  every  other  respect,  however,  I  shall 
support  the  amendment  of  the  honorable 
and  learned  member  (Mr.  Deakin)  as  being 
fair  and  just,  and  the  only  practical  solu- 
tion of  the  difficulty  which  has  been  vexing 
us  for  so  many  days. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia.— The  proposal  made  by  the  honor- 
able and  learned  member  (Mr.  Deakin) 
does  not,  as  I  said  on  Friday  last,  meet 
with  my  support — at  any  rate,  the  first 
portion  of  it  does  not.  I  do  not  think  we 
should  be  able  to  avail  ourselves  of  it,  and 
it  might  have  the  effect  of  doing  us  injury 
rather  than  good,  because  it  gives  us  power 
to  put  up  an  extra  barrier  against  foreign 
producers,  and  if  we  did  that  we  should  only 
be  giving  a  greater  amount  of  protection 
to  the  products  of  the  other  colonies.  As 
I  feel  sure  that  we  should  be  unable  to 
avail  ourselves  of  any  provision  of  this 
sort,  I  think  it  would  be  unwise  to  cumber 
the  Bill  with  it,  and  therefore  I  intend  to 
move  the  omission  of  the  whole  of  the 
first  part  of  the  amendment.  I  also  pro- 
pose to  move  several  amendments  in  the 
second  portion,  in  order  to  leave  it  optional 
with  Western  Australia  to  collect  the  same 
amount  of  revenue  as  is  collected  before 
the  establishment  of  the  uniform  Tariff. 
The  amendment  as  it  stands  makes  it 
compulsory  to  do  this. 

Mr.  Symon. — My  suggested  amendment 
would  meet  the  right  honorable  member's 
objection.  It  substitutes  "may"  for  "shall." 
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Sir  JOHN  FORREST.— We  are  some- 
times told  that  "  may  "  and  "  shall  "  are 
identical  terms.  However,  I  intend  to 
make  the  amendment  quite  clear.  I  pro- 
pose to  make  it  read  in  this  way  : — 

Notwithstanding  the  provisions  as  to  free 
trade  and  intercourse  between  the  states,  the 
customs  duties  in  the  state  of  Western  Aus- 
tralia as  existing  at  the  time  of  the  imposition 
of  uniform  customs  upon  goods  not  originally 
imported  from  beyond  the  limits  of  the  Com- 
monwealth may,  if  that  state  thinks  fit,  con- 
tinue to  be  collected  for  five  years  with  the 
deduction  of  20  per  centum  per  annum  ;  that  is 
to  say,  with  a  deduction  of  20  per  centum  for 
the  second  year,  40  per  centum  for  the  third 
year,  60  per  centum  for  the  fourth  year,  80 
per  centum  for  the  fifth  year.  At  the  end  of  the 
fifth  year  customs  duties  on  all  such  goods  shall 
cease  and  determine. 

I  should  have  preferred  a  longer  term  than 
five  years,  and  to  have  had  no  sliding  scale, 
but  I  realize  that  if  we  cannot  get  all  we 
desire,  we  should  try  to  meet  honorable 
members  and  get  what  we  can.  I  have 
already  pointed  out  the  difficulties  of 
Western  Australia,  and  I  am  glad  that 
they  have  been  generally  appreciated. 
The  Premier  of  New  South  Whales  has 
expressed  himself  to  the  effect  that  the 
case  of  W'estern  Australia  is  surrounded 
by  much  difficulty,  inasmuch  as  she  has 
no  great  incentive  to  join  the  Federation, 
seeing  that  at  the  present  time  she  has 
not  much  to  export  except  timber.  Al- 
though the  amendment  does  not  go  as  far 
as  we  should  like,  it  is  one  which  I  think 
we  may  fairly  accept.  It  will  give  us 
power,  if  we  so  desire,  to  continue  the 
duties  upon  produce  and  manufactures 
imported  from  the  other  colonies,  these 
duties  being  reduced  gradually,  until  at 
the  end  of  five  years  they  will  disappear 
altogether.  It  does  not  follow  that  we 
shall  use  this  power,  but  still,  if  it  is 
found  necessary  so  to  use  it,  it  can  be 
used  in  the  interests  of  the  colony.  I 
hope  that  if  there  is  a  considerable 
majority  in  favour  of  the  amendment,  it 
will  be  passed  without  much  delay,  so  that 
we  may  then  go  on  with  some  other  part 
of  the  Bill.  I  do  not  think  any  one  can 
[Sir  John  Forrest. 


object  to  the  provisions  in  the  amend- 
ment, because  there  is  very  little  likeli- 
hood of  the  duties  coming  out  of  the 
pockets  of  others  than  the  consumers 
of  Western  Australia.  Of  course  it 
is  contended  that  duties  are  not  al- 
ways paid  by  the  consumers,  but  in 
this  case  they  will  be  paid  chiefly  by 
those  who  consume  the  goods  that  are 
imported.  I  take  some  exception  to  the 
attitude  which  has  been  assumed  by 
several  of  the  representatives  of  Tasmania 
in  regard  to  this  matter.  It  would,  of 
course,  be  very  hard  for  Tasmania  to  have 
to  contribute  towards  the  loss  of  Western 
Australia.  If  there  is  to  be  any  contribu- 
tion, it  would  no  doubt  be  fairer  that 
Western  Australia  should  contribute  to 
Tasmania. 

Sir  Edward  Br  addon. — We  have  not 
asked  for  that  yet. 

Sir  JOHN  FORREST.— When  the 
honorable  member  told  us  that  the  policy 
of  Western  Australia  has  been  to  relieve 
the  foreigner  and  to  tax  the  people  of 
Australia,  he  was  a  long  way  wide  of  the 
mark.  I  do  not  look  upon  the  mother 
country  as  foreign.  If  we  owe  an  obliga- 
tion to  any  one  it  is  not  to  Tasmania,  but 
to  the  great  mother  country,  which  pro- 
tects us,  and  to  which  we  owe  our  national 
existence  and  our  liberties. 

Sir  Edward  Braddon.  —  What  about 
the  tea  and  sugar  producing  countries  1 

Sir  JOHN  FORREST.— Our  aim  has 
been  to  help  the  local  producers,  and  arti- 
cles of  food  in  general  use  which  we  cannot 
produce  in  our  own  colony  we  have  admitted 
free.  For  this  reason  tea  and  sugar  have 
been  placed  upon  the  free  list.  I  think  that 
those  who  are  protectionists  to  the  extent 
of  desiring  to  foster  local  industries  will 
not  quarrel  with  me  when  I  argue  that 
articles  of  food  which  cannot  be  produced 
in  the  colony  should  come  in  free  of  duty. 
Of  course  I  prefer  the  proposal  of  the  hon- 
orable and  learned  member  (Mr.  Isaacs). 
I  think  that  is  a  reasonable  proposal,  which 
will  probably  cost  nobody  anything.  At 
the  same  time,  it  will   be  a  great  lever  in 
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our  hands  in  advocating  the  acceptance  of 
this  measure,  because  we  can  see  that  if 
the  worst  comes  to  the  worst,  at  any  rate, 
we  shall  be  guaranteed  a  certain  amount 
during  the  next  five  years.  I  do  not 
think  that  is  unreasonable,  considering  we 
are  handing  over  the  great  source  of  our 
revenue,  the  Customs,  which  is  nearly  all 
profit.  It  is  not  unreasonable  to  say  that 
during  the  first  five  years  of  the  working  of 
this  new  machinery,  the  Commonwealth  will 
take  care  that  no  difficulty  or  disaster  will 
come  upon  us  by  reason  of  our  giving  up 
this  great  engine  of  revenue.  I  intend  to 
move  thatthe  first  nine  lines  of  Mr.  Deakin's 
amendment  be  struck  out. 

Mr.  THEN  WITH  (Victoria).— It  ap- 
pears to  me  that  something  will  be  accom- 
plished by  striking  out  these  words  which 
will  be  undesirable,  and  which  I  should 
say  the  Right  Hon.  Sir  John  Forrest  does 
not  want.  He  says  he  does  not  see  any 
prospect  of  giving  effect  to  the  first  part 
of  the  amendment,  because  the  effect 
would  be  to  protect  the  local  producer  as 
against  the  producers  outside  the  Com- 
monwealth. 

Sir  John  Forrest. — I  did  not  say  that. 

Mr.  TRENWITH.—  I  understood  the 
honorable  member  to  say  something  to 
that  effect.  At  any  rate,  if  it  is  struck 
out  the  effect  will  probably  be  to  protect 
the  outside  producers  against  producers 
inside  the  Commonwealth. 

Mr.  Isaacs. — No.  The  second  part  of 
the  paragraph  will  really  be  the  minimum 
possible  Tariff. 

Mr.  TRENWITH.— It  seems  to  me, 
reading  the  amendment  as  it  is,  that  the 
Commonwealth  Parliament  may  permit 
the  Western  Australian  Tariff  to  remain 
as  it  is  with  reference  to  intercolonial 
products,  while  the  uniform  Tariff  of  the 
Commonwealth  might  be  very  much  lower 
than  the  Western  Australian  Tariff. 

Mr.  Lyne. — Hear,  hear. 

Mr.  TRENWITH.— It  seems  to  me 
that  that  is  possible.  If  so,  what  would 
happen  would  be  that  the  producer 
outside    the    Commonwealth   would  have 


protection  against  the  producer  inside  the 
Commonwealth,  because  it  will  be  cheaper 
to  import  some  products  from  outside  the 
Commonwealth  than  it  would  be  to  import 
from  the  neighbouring  colonies,  because 
the  duty  would  be  higher  between  the 
states  than  between  the  whole  Common- 
wealth and  producers  outside. 

Sir  John  Forrest. — You  could  not  force 
us  to  put  on  the  duties. 

Mr.  TRENWITH.— No;  but  the  Com- 
monwealth might  permit  the  duties  to 
remain  in  order  to  reduce  the  loss  which 
would  be  entailed  in  Western  Australia  by 
the  change  in  the  Tariff.  However,  I 
think  that  is  highly  improbable.  I  do  not 
think  that  the  Commonwealth  would  create 
such  an  anomaly,  still  the  power  to  do  so 
appears  to  be  given;  whereas,  if  the  clause 
were  carried  as  it  now  stands  it  would  give 
the  Commonwealth  Parliament  power  to 
equalize  the  duties  by  empowering  West- 
ern Australia  to  collect  higher  duties  from 
abroad  than  from  the  other  sections  of 
the  Commonwealth.  I  do  not  propose  to 
occupy  any  more  time,  but  it  seems  to  me 
that  this  anomaly  does  exist.  I  shall  vote 
against  striking  out  the  first  portion  of  the 
amendment. 

Mr.  HENRY  (Tasmania).— I  am  sure 
every  honorable  member  must  have  been 
highly  gratified  at  the  attitude  taken  up 
by  the  Right  Hon.  Sir  John  Forrest.  It 
is  only  another  evidence  of  the  reasonable- 
ness which  has  distinguished  him  in  the 
consideration  of  this  financial  question, 
The  object  we  have  in  view,  as  practical 
men,  is  to  satisfy  Western  Australia ;  to 
enable  her  delegates  to  go  back  to  their 
colony  and  say — "We  have  such  terms 
in  this  Bill,  from  a  financial  point  of  view, 
as  will  justify  us  in  recommending  it  for 
acceptance  by  the  people."  I  do  not  pro- 
pose to  enter  into  the  question  at  any 
length,  and,  seeing  the  stage  we  have 
arrived  at,  it  is  not  desirable  to  reply  to 
arguments  which  have  been  used,  although 
I  am  tempted  to  do  so.  Seeing,  however, 
that  the  parties  most  intimately  concerned 
are    satisfied,    and   seeing  that   our   one 
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object  has  been  to  introduce  a  reasonable 
provision  into  this  Bill  which  will  satisfy 
Western  Australia  and  will  not  operate  un- 
justly on  any  other  colony,  I  think  we  have 
reached  a  stage  when  we  need  not  enter 
into  any  further  argument.  The  great 
recommendation  of  this  proposal  as  com- 
pared with  the  proposal  of  the  Finance 
Committee  is  that  under  the  last  half  of 
Mr.  Deakin's  proposal  Western  Australia 
will  bear  her  own  burden  of  taxation. 
Under  the  proposal  of  the  Finance  Com- 
mittee she  would  have  called  upon  other 
colonies  to  bear  a  share  of  the  taxation 
which  she  would  escape.  I  urge  upon  Mr. 
Deakin  that  he  should  withdraw  the  first 
portion  of  his  amendment. 

Sir  George  Turner. — There  will  be  no 
objection  to  that. 

Mr.  Deakin. — I  have  no  objection 
whatever  to  withdraw  the  first  part. 

Mr.  HENRY.— I  think  that  will  be  the 
better  course,  seeing  that  Western  Aus- 
tralia is  satisfied,  and  we  shall  then  be 
able  to  get  on  with  other  important  busi- 
ness. 

Mr.  RE  ID  (New  South  Wales).— I  am 
quite  prepared  to  accept  Mr.  Deakin's 
proposal  if  it  is  distinctly  understood  that 
this  is  not  intended  as  a  proposal  upon 
which  something  else  is  to  be  built  after- 
wards. If  this  is  simply  paving  the  way 
for  subsequent  proposals  to  extend  all 
round  these  terms  which  we  are  now,  as 
a  special  measure,  giving  to  Western  Aus- 
tralia the  case  will  be  quite  different.  As 
I  said  a  few  days  ago,  I  believe  Mr. 
Deakin's  proposal  in  the  case  of  Western 
Australia  is  the  better  one,  because  it  cer- 
tainly has  the  great  advantage  of  leaving 
it  to  the  people  themselves  to  find  the 
money  to  make  up  the  difference ;  but  if 
this  is  intended  as  the  foundation  stone 
for  subsequent  proposals,  so  as  to  make 
this  a  bargain  all  round  against  inter- 
colonial free-trade,  I  should  strongly  object 
to  it. 

Honorable  Members. — No,  no. 

Mr.  REID. — On  that  understanding  I 
will  support  it. 
[Mr.  Henry. 


Mr.  KINGSTON  (South  Australia)— 
I  hope  there  will  be  no  such  understand- 
ing as  has  been  suggested  by  the  Right 
Hon.  Mr.  Reid.  I  trust  that  if  we  are 
going  to  concede  to  Western  Australia  the 
privilege  of  maintaining  her  customs  bar- 
riers against  her  sister  colonies  that  the 
same  privilege  will  be  extended  to  the 
other  colonies. 

Honorable  Members. — No. 

Mr.  KINGSTON.— I  claim  it  undoubt- 
edly on  behalf  of  South  Australia.  I  do 
not  hesitate  to  assure  honorable  mem- 
bers that  there  will  be  a  profound  feeling 
of  disappointment  if  anything  of  the  sort 
suggested  is  given  effect  to. 

An  Honorable  Member. — It  is  only 
for  five  years. 

Mr.  KINGSTON.— Only  five  years  in 
the  case  of  the  richest  colony  of  the  group, 
for  the  purpose  of,  as  has  been  suggested 
by  my  right  honorable  friend,  protecting 
her  own  industries  at  the  expense  of  those 
who  are  desirous  of  extending  their  com- 
mercial relations  with  her. 

Mr.  McMillan. — But  if  she  does  not 
come  in  you  will  be  just  in  the  same 
position. 

Mr.  KINGSTON.— I  have  no  doubt 
that  Western  Australia  in  due  course 
will  come  in,  and  she  is  just  as  well 
prepared  to  come  in  as  any  other  colony. 
I  hope  the  Premier  of  Western  Aus- 
tralia will  withdraw  from  his  present 
attitude.  What  is  proposed  by  the 
Finance  Committee  is  this :  That  we, 
even  the  poorer  colonies  of  the  group,  are 
prepared  to  pay  our  share  in  order  to  secure, 
in  the  earliest  stages,  all  the  advantage  of 
federation — that  is,  intercolonial  free-trade 
— throughout  the  whole  of  the  Common- 
wealth. If  we  are  to  return  to  the  colony 
from  which  we  come  and  inform  them 
that  they  who  looked  so  long  for  the 
benefits  of  intercolonial  free- trade,  which  is 
really  the  greatest  advantage  to  be  secured 
by  federation,  are  to  be  still  further  put 
off  before  it  is  accomplished,  I  venture  to 
say  that  we  will  return  with  a  scheme 
which  will  not  augur  so  brightly  for  the 
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future  of  federation  as  we  could  desire. 
I  claim  that  all  the  colonies  should  be 
treated  alike.  If  there  are  matters  with 
regard  to  which  Western  Australia  re- 
quires special  treatment,  some  of  us  at 
least  representing  South  Australia  are 
prepared  to  support  the  proposals  of  the 
Finance  Committee  ;  but  we  regard  the 
sort  of  combination  which  at  this  moment 
seems  likely  to  be  effected  between  the 
representatives  of  Western  Australia  and 
the  representatives  of  Tasmania,  who  do 
little  or  no  trade  with  the  great  colony  of 
the  West,  as  an  alliance  which  may  be 
fraught  with  the  worst  results  to  those 
who  are  more  fortunately  situated  at  pre- 
sent, and  who  do  a  large  and  important 
trade,  which  they  think  ought  to  be 
benefited  by  the  adoption  of  federation, 
which  we  are  here  to  accomplish. 

Mr.  DEAKIN  (Victoria).— I  only  wish 
to  say  one  word  in  reply  to  my  right 
honorable  friend — that  South  Australia 
has  done  her  trade  with  Western  Australia 
even  under  the  existing  Tariff. 

Mr.  Kingston. — Yes,  under  difficulties. 

Mr.  DEAKIN. — And  surely  with  a 
steadily  reducing  intercolonial  Tariff  South 
Australia  may  reasonably  hope  to  do  even 
a  larger  trade.  In  reference  to  what  was 
said  by  the  Right  Hon.  Mr.  Reid,  I  do  not 
desire  to  be  placed  in  any  ambiguous 
position.  A  proposal  has  been  already 
submitted  by  the  Right  Hon.  Sir  George 
Turner,  and  indirectly  voted  upon,  which 
would  have  the  effect  of  providing  similar 
treatment  to  all  the  colonies  which  might 
suffer  loss,  and  I  voted  for  that  proposal. 
If  such  a  motion  is  proposed  again  I  shall  be 
compelled  to  vote  for  it.  But,  as  far  as  in- 
tention is  concerned,  this  motion  was  not 
proposed  by  me  with  any  such  ulterior 
purpose.  It  was  simply  submitted  as  a 
solution  of  the  difficulty  which  confronted 
us.  The  manner  in  which  the  question 
has  been  discussed  does  not  cast  upon  me 
the  responsibility  of  entering  upon  any 
lengthy  reply,  but,  in  order  to  express  my 
appreciation  of  the  magnanimous  way  in 
which  the  Premier  of  Western  Australia 


has  faced  this  question,  and  the  readiness 
which  he  has  shown  to  subordinate  his 
views  to  what  he  understood  were  the 
views  of  the  majority  of  the  Convention, 
I  shall  be  most  happy  to  recognise  that  by 
asking  leave  to  withdraw  this  amendment, 
with  a  view  of  moving  only  the  portion  of 
which  he  approves. 

Mr.  Solomon. — The  magnanimity  which 
you  refer  to  consists  in  consenting  to  be 
allowed  to  do  exactly  what  they  please. 

Mr.  DEAKIN.— Yes,  under  the  iron 
limit  of  five  years,  with  an  absolute  reduc- 
tion of  20  percent,  in  the  duties  each  year. 

Mr.  Solomon. — No  ;  he  has  put  in  the 
word  "may." 

Mr.  DEAKIN.— That  is,  as  to  taking 
advantage  of  it.  I  noticed  that  one  of 
the  members  from  Western  Australia 
(Mr.  Crowder)  made  a  point  as  to 
the  commercial  difficulties  that  might 
arise.  If  so,  this  introduction  of  an 
optional  provision  will  leave  it  open  to 
Western  Australia,  if  she  thinks  it  might 
be  to  her  advantage  not  to  employ  the 
provision — not  to  put  it  in  force.  It  has 
not  the  effect  that  the  honorable  member 
(Mr.  Solomon)  has  indicated. 

Mr.  Reid. — And  under  your  proposal 
the  extra  revenue  they  may  require  will 
come  out  of  Western  Australian  pockets. 

Mr.  DEAKIN. — It  will  come  out  of  the 
Customs,  at  all  events.  Under  these  cir- 
cumstances, I  ask  leave  to  withdraw  my 
amendment  with  a  view  to  moving  it  in 
another  form. 

The  amendment  was,  by  leave,  with- 
drawn. 

Mr.  DEAKIN. — I  now  beg  to  move — 

Notwithstanding  the  provisions  as  to  free 
trade  and  intercourse  between  the  states,  the  cus- 
toms duties  in  the  said  state  as  existing  at  the 
time  of  the  imposition  of  uniform  duties  upon 
goods  not  originally  imported  from  beyond  the 
limits  of  the  Commonwealth  may  be  collected  for 
five  years  with  a  deduction  of  20  per  cent,  per 
annum  ;  (that  is  to  say),  with  a  deduction  of 
20  per  cent,  for  the  second  year,  40  per  cent,  for 
the  third  year,  60  per  cent,  for  the  fourth  year, 
80  per  cent,  for  the  fifth  year,  and  at  the  end  of 
the  fifth  year  customs  duties  on  all  such  goods 
shall  cease  and  determine. 
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Sir  JOHN  DOWNER  (South  Australia). 
* — As  the  amendment  comes  up  from  the 
Finance  Committee  there  need  not  of 
necessity  be  a  single  penny  to  pay  Wes- 
tern Australia.  Western  Australia  was 
only  to  be  paid  if  the  imposition  of  the 
uniform  duties  created  any  loss. 

Mr.  Solomon. — Or  any  alteration  in 
trade. 

Sir  JOHN  DOWNER.— And  it  did  not 
follow  at  all  that  any  loss  would  be  created 
or  that  one  penny  would  have  to  be  paid 
to  Western  Australia.  On  the  contrary, 
we  have  the  assurance  of  the  Premier  of 
Western  Australia  himself,  who  is  the  man 
best  able  to  judge,  that  there  would  be  no 
sum  to  pay  at  all — that  really  no  differ- 
ence would  be  made.  So  we  have  before 
us  a  recommendation  which,  however 
anomalous  it  may  appear  in  form,  still,  in 
substance,  recommends  itself  to  Western 
Australia  as  allaying  those  fears,  and 
which,  I  thought,  the  majority  of  us  were 
prepared  to  accept.  Now  we  have  got 
something  which  the  Premier  of  Western 
Australia  is  congratulated  on,  but  for  the 
life  of  me  I  cannot  see  where  the  con- 
gratulation comes  in.  Under  the  proposal 
now  before  the  committee  Western  Aus- 
tralia gets  all  the  uniform  duties  and  all 
benefits  which  Sir  John  Forrest  says  would, 
in  his  opinion,  be  enough  to  pay  him. 

Mr.  Symon. — For  losses  which  may 
never  occur. 

Sir  JOHN  DOWNER.— For  losses 
which  may  never  occur.  First  of  all,  we 
give  the  Premier  of  Western  Australia 
what  he  says  he  is  satisfied  will  compen- 
sate him  for  any  possible  loss,  and,  having 
done  that,  we  give  him  the  right  to  levy  ad- 
ditional duties  on  his  own  account,  and  then 
congratulate  him  on  his  generosity,  because, 
forsooth,  he  brings  the  duties  to  nothing 
in  five  years,  having  got  the  full  amount 
in  the  first  year,  80  per  cent,  in  the  second 
year,  and  so  on.  I  recognise  that  Sir 
John  Forrest  is  a  reasonable  and  fair  man, 
and  I  appeal  to  him  not  to  try  and  force 
this  amendment.  I  can  understand  the 
amendment  is  satisfactory  to  my  friends  in 
[Sir  John  Downer. 


Tasmania,  because  they  have  nothing  to 
do  with  it. 

Mr.  Henry. — They  have  nothing  to  do 
with  it ! 

Mr.  Reid. — Tasmania  exports  £4,000 
worth  of  goods  to  Western  Australia. 

Sir  JOHN  DOWNER.— Tasmania  has 
practically  no  business  with  Western  Aus- 
tralia. 

Mr.  Henry. — There  is  very  considerable 
business. 

Sir  JOHN  DOWNER.— Tasmania, 
whose  interests  are  not  concerned  at  all 
one  way  or  another,  accepts  this  amend- 
ment, because  it  quietens  the  fear  of  hav- 
ing to  subscribe  to  a  contingent  loss — a 
very  contingent  loss  —  which  Western  Aus- 
tralia might  sustain.  The  colony  most 
materially  interested  is  South  Australia. 
Not  only  is  Western  Australia,  as  I  have 
said,  to  get  the  benefits  of  this  Con- 
stitution, which  Sir  John  Forrest  thinks 
will  prevent  his  colony  sustaining  loss 
at  all,  but  she  is  to  have  the  right 
to  impose  duties  for  five  years,  with  a 
result  that  will  be  exceedingly  disastrous 
to  the  colony  I  represent.  I  sincerely 
hope  we  will  either  adopt  the  report  of  the 
Finance  Committee,  or  adopt  nothing  at 
all.  From  the  first,  I  have  thought  that 
it  was  either  a  case  of  doing  something  in 
the  direction  the  committee  recommend, 
or  of  saying  to  Western  Australia — "  You 
have  no  right  to  any  consideration  at  all." 

Sir  John  Forrest. — Supposing  we  don't 
come  in  at  all. 

Mr.  Symon. — You  would  be  very  sorry 
for  that. 

Sir  JOHN  DOWNER.— After  all,  there 
would  be  a  time  when  you  would  have  to 
say  you  were  very  sorry. 

Sir  John  Forrest. — This  amendment 
is  better  than  not  coming  in  at  all. 

Sir  JOHN  DOWNER.— I  don't  know; 
it  is  better  for  Western  Australia. 

Sir  John  Forrest. — Better  for  you. 

Sir  JOHN  DOWNER.  —  I  don't  see 
that  at  all ;  but,  however,  I  do  not  know. 
What  I  say  is,  that  when  the  Finance 
Committee   give    us    a    recommendation 


Commonwealth  of  [21  Feb.,  1898.] 


Australia  Bill. 


1213 


which,   whether   logical    or   not,    we    can 
easily  understand 

Sir  John  Forrest. — Very  difficult  to 
understand. 

Mr.  Solomon. — It  was  straightforward. 

Sir  JOHN  DOWNER.— It  was  quite 
straightforward,  and  it  recognised  the 
special  claims  which  Western  Australia 
set  up,  and  it  ministered  unto  them.  Now 
it  is  proposed  to  minister  unto  their  other 
claims. 

Sir  George  Turner.  —  The  money 
would  be  taken  out  of  the  pockets  of  the 
other  states  ;  that  is  our  difficulty. 

Sir  JOHN  DOWNER.— The  Premier 
of  Victoria  suggested  that  money  should 
be  borrowed  for  the  purpose  of  starting 
the  Commonwealth  as  a  new  working  con- 
cern. Even  that  would  have  been  better 
than  the  proposal  now  before  the  commit- 
tee. In  fact,  I  do  not  know  anything  that 
would  not  be  better  than  the  anomalous 
position  of  intercolonial  free-trade  in  all 
the  other  colonies,  leaving  out  the  colony 
which  is  considered  the  most  rising  one  of 
the  whole. 

Mr.  Walker. — It  is  an  anomalous  posi- 
tion we  have  to  deal  with. 

Sir  JOHN  DOWNER,  — I  still  hope 
that,  in  spite  of  the  opinions  that  have 
been  expressed,  the  committee  will  not 
adopt  the  amendment. 

Mr.  ISAACS  (Victoria).— In  the  form  in 
which  the  honorable  member's  (Mr.  Dea- 
kin's)  amendment  is  now  presented  I  am 
prepared  to  support  it,  and  I  should  like 
to  explain  particularly  why.  I  do  not 
understand  its  being  put  forward  as  a 
substitute  for  a  general  guarantee. 
Nor  do  I  understand  that  it  would 
stand  as  a  guarantee,  even  for  Wes- 
tern Australia,  such  as  that  state  and 
the  other  states  deserve,  and,  I  think, 
must  have,  in  this  Constitution.  I  would 
like  to  point  out  why  I  welcome  this,  or 
any  proposal,  which  will  effect  a  desirable 
and  necessary  object.  When  this  proposal 
by  Mr.  Deakin  has  been  disposed  of,  I 
shall  move  the  amendment  which  stands 
in  my  name.      That  amendment  provides  I 


a  guarantee,  and  an  effectual  guarantee, 
against  loss,  but  not  a  guarantee  against 
prospective  gains.     The  guarantee — which 
I  referred  to  the  other  day,  but  which  I  shall 
not  debate  at  length  now,  because  I  shall 
have  an  opportunity  presently — would  be  a 
guarantee  to  the  states  that  during  each 
of  the  five  years  immediately  succeeding 
the   imposition   of   uniform   duties,   they 
would  not  get  less  than  they  had  for,  say, 
an  average  period  preceding  the  imposi- 
tion of  those  duties.      I  will  point  out, 
when  I  come  to  deal  with  the  matter,  how 
there  need  be  no  injustice  at  all,  even  in  New 
South  Wales,  but  that  there  is  only  an  ap- 
parent difficulty  in  the  way.    My  proposal, 
however,  even  if  adopted,  leaves  one  diffi- 
culty which  I  think  Mr.  Deakin's  amend- 
ment gets  over.     The  difficulty  is  that  in 
imposing  a  Tariff,  or  any  taxation  which 
will     afford     a     guarantee     and     afford 
the    Commonwealth   the  means    of   pay- 
ing   the     states    the    amount     of    that 
guarantee,  it  will  be  difficult  not  to  give 
to  any  one  particular  state  just  the  right 
amount  without  leaving  other  states  with 
either   too   much   or   too   little.     In  the 
case   of   all   the    states    except    that    of 
Western  Australia  the    position   can   be 
pretty  accurately  gauged.     In  the  case  of 
Western  Australia  there  must  be  left  a  gap 
of  some  sort.     The  proposal  of  Mr.  Deakin 
just   fills   up   the   gap   and    enables   the 
general    guarantee   to   stand    for   all  the 
states,  including   Western  Australia,    for 
what  we  call   the  proportionate  net  loss, 
and   yet   enables    Western   Australia    to 
make    that    loss     up    out    of     its     own 
pocket,  so   to   speak,   without  calling  on 
any    of   the   other    states    to   contribute 
to  extra   or  excess    loss    which    may    be 
sustained.      On  that  ground,  therefore,  I 
am  prepared  now  to  support  the  amend- 
ment in  this  particular  form.     The  hon- 
orable member  (Mr.   Reid)  has  said  he  is 
no  party  to  any  bargain,  implied  or  other- 
wise, in  regard  to  any  other  proposal.     I 
desire   to  say  that  it  must  not  be   con- 
strued that  we  are  any  party  to  any  bar- 
gain the  other  way.     We  hold  ourselves 
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free,  while  voting  for  this  amendment,  to 
vote  for  any  other  proposal,  or  against  it, 
whether  that  proposal  be  of  a  like  or  any 
other  nature. 

Mr.  WALKER  (New  South  Wales).— 
As  a  member  of  the  Finance  Committee, 
it  is  right  to  say  we  adopted  this  sug- 
gestion in  regard  to  Western  Australia 
because  it  was  approved  by  Sir  John 
Forrest  on  behalf  of  that  colony  ;  and  I  in- 
tended to  vote  against  Mr.  Deakin's  amend- 
ment unless  it  was  approved  by  Sir  John 
Forrest.  It  is  most  important  we  should 
have  a  proposition  acceptable  to  Western 
Australia,  and,  as  Mr.  Deakin  has  with- 
drawn the  first  part  of  his  amendment,  I 
intend  recording  my  vote  for  that  amend- 
ment as  now  submitted.  At  the  same 
time,  I  want  it  distinctly  understood  that 
I  do  not  think  the  Finance  Committee 
made  a  bad  proposal.  The  proposal  the 
committee  made  was,  as  thev  believed,  in 
the  interest  of  federation.  I  also  desire 
to  say  that  on  the  Finance  Com- 
mittee I  advocated  special  considera- 
tion for  Tasmania.  To  my  mind,  the 
amendment  now  before  the  committee 
has  the  additional  attraction  of  removing, 
at  all  events  from  our  Tasmanian  friends, 
the  feeling  that  possibly  the  people  of 
that  colony  may  have  to  subscribe  in- 
directly to  losses  sustained  by  much 
wealthier  colonies  than  themselves.  I 
welcome  the  amendment  as  the  happy 
solution  of  the  difficulty. 

Mr.  LYNE  (New  South  Wales).— I  do 
not  quite  agree  with  my  honorable  friend 
(Mr.  Walker),  in  his  statement  as  a  mem- 
ber of  the  Finance  Committee,  that  the 
proposal  of  that  committee  is  a  good 
one.  The  proposal,  in  my  opinion,  is 
about  as  bad  as  it  could  be.  If  I  vote 
for  the  proposal  now  submitted,  it  is  only 
because  it  is  not  quite  so  bad  as  that  of 
the  Finance  Committee.  I  do  not  like 
the  present  proposal.  It  is  very  objection- 
able, but  it  may  perhaps  be  better  than 
the  proposal  of  the  Finance  Committee, 
because  it  recognises  the  chances  that 
New  South  Wales  would  have  to  make  up 
[Mr.  Isaacs. 


nearly  all  the  deficiency  of  Western  Aus- 
tralia. In  that  case,  I  do  not  think  it 
matters  much  to  New  South  Wales 
whether  the  proposal  is  accepted  or 
not.  It  certainly  does  not  matter  so 
much  to  New  South  Wales  as  it 
does  to  Victoria.  If  Victoria  is  satis- 
fied to  accept  the  proposal  in  conjunction 
with  Western  Australia,  it  will  hit  Vic- 
toria harder  than  it  hits  any  of  the  other 
colonies.  The  trade  between  Victoria  and 
Western  Australia  is  much  larger  than 
that  between  any  of  the  other  colonies  and 
the  western  province. 

Sir  George  Turner. — It  will  not  hit  us 
any  harder  than  if  Western  Australia 
stands  out  altogether. 

Mr.  Reid. — Not  so  hard. 

Mr.  LYNE.— Possibly  not ;  but  it  would 
be  very  much  better  for  Victoria  if  there 
was  intercolonial  free-trade  between  the 
other  colonies  and  Western  Australia. 

Mr.  Deakin. — Hear,  hear.  Undoubtedly. 

Mr.  LYNE. — In  that  respect,  this  mat- 
ter is  therefore  more  for  the  consideration 
of  Victoria  than  for  that  of  New  South 
Wales. 

Mr.  Isaacs. — We  would  retain  that 
trade. 

Mr.  LYNE. — And  more  than  that,  I 
recognise  that,  perhaps,  the  taxpayers  of 
Western  Australia  must  pay  a  large  pro- 
portion of  the  deficiency,  though  those 
who  exported  from  Victoria  would  also 
pa}T  a  portion,  along  with  those  who  ex- 
ported from  South  Australia. 

Mr.  Walker. — Does  the  consumer  not 
pay  the  whole  of  the  duty? 

Mr.  LYNE. — No.  The  consumer  does 
not  pay  the  whole  of  the  duty.  In  some 
colonies  the  consumer  pays  but  little  of 
the  duty.  In  Western  Australia  the  con- 
sumer would  pay  a  portion,  because  the 
people  of  that  colony  have  not  had  an 
opportunity  of  producing  the  articles 
which  they  are  importing. 

Mr.  Isaacs. — Practically  the  consumer 
pays  the  whole  of  it. 

Mr.  LYNE.— Not  the  whole,  but  a 
larger   proportion   than  he  would  pay  if 
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in    Western    Australia    there    could    be 
produced    sufficient,    or   anything    nearly 
sufficient,  to  meet  the  importations.     The 
case  of  Western  Australia  is,  therefore,  not 
a  parallel  case  to  many  other  cases  which 
I  could  quote,  in  which  the  consumer  does 
not  pay.     Now,  I  will  take  the  colony  of 
Victoria,  where,  I  know  perfectly  well,  the 
consumer,  in   many   instances,    does    not 
pay  ;  and  I  could  compare,  in  many  cases, 
prices  in  Victoria  with  prices  in  New  South 
Wales,  where   there   is   no   duty   at   all. 
However,  I  rose  to  point  out  that  this  is 
more  particularly  a  matter  for  the  con- 
sideration of  Victoria  and  South  Austra- 
lia, as  the  colonies  which  are  doing  the 
larger  trade  with  Western  Australia  up  to 
the  present  time.     The  trade  that  is  done 
between  New  South  Wales  and  Western 
Australia  so  far,  I  regret  to  say,  is  insigni- 
ficant compared  with  what  it  should  be, 
while    the  trade   between  Tasmania  and 
Western  Australia  is  very  small,  and  I  do 
not  think  it  is  likely  to  be  very  large  for 
a  considerable  time  to  come,  at  any  rate 
during    the    five    years    to    which    this 
amendment  will  apply.    If  I  vote  for  this 
proposal     it     is     not      that    I     approve 
of  it  altogether,  because  I  should  like  to 
see   absolute    intercolonial   free-trade  be- 
tween all  the  colonies  from  the  onset,  and 
a  great  deal  is  detracted  from  the  federa- 
tion of  the  colonies  for  the  first  few  years 
if  we  do  not  have  absolute  intercolonial 
free- trade.     I  venture  to  say  that  this  is 
one  of  the  principal  objects  that  people  in 
all  the  colonies  have  in  view  in  trying  to 
bring  about  federation,  and  if  intercolonial 
free-trade  existed  to-day   there  would  be 
very  few  advocates  for  federation,  except 
for  defence  and  one  or  two  other  things. 
I   agree   with   those   speakers  who   have 
stated  that   they  are  not  surprised   that 
Sir  John  Forrest  should  accept  this  pro- 
posal.    I  certainly  think   that  in  his  in- 
terest it  is  perhaps  the  best  proposal  that 
has  been  made,  because  under  it  Western 
Australia  is  placed  under  this  advantage- 
ous position,  that  she  is  not  called  upon  to 
come  into  the  Federation  unless  she  chooses 


to  arrange  among  her  own  people  to 
accept  this  step-by-step  reduction  of 
duties  for  the  first  five  years  of  the  Com- 
monwealth. If  she  does  not  desire  to 
accept  thig  arrangement  she  can  stand 
out,  and  then  the  other  colonies  will  be 
simply  placed  in  the  same  position  in 
relation  to  Western  Australia  as  they  are 
at  the  present  moment.  I  hope  that  this  dis- 
cussion, which  has  lasted  so  long,  will  not 
be  continued  very  much  longer,  because 
nearly  everything  that  can  possibly  be 
said  in  regard  to  it  has  been  said.  I  did 
hope  that  this  difficulty  would  be  over- 
come in  a  manner  more  advantageous 
than  the  one  now  proposed,  and  I  am 
sorry  that  there  has  not  been  any  reference 
to  the  letter  from  Mr.  Harper,  which 
appeared  in  the  Argus  of  Saturday,  and 
which,  I  think,  contains  the  germ  of  the 
solution  of  the  whole  of  this  difficulty 
between  the  states — a  principle  which  I 
have  advocated  for  some  time  past. 

Mr.  GLYNN  (South  Australia).— I 
think  that  this  proposal  is  really  worse 
even  than  the  one  we  rejected,  and  which 
came  from  the  Adelaide  Convention,  be- 
cause in  the  case  of  the  Adelaide  proposal 
there  was  no  assumption  that  there  would 
be  a  loss  at  all ,  if  there  was  one,  it  was 
covered.  Under  this  proposal  we  are 
allowing  Western  Australia,  for  the  next 
two  years,  to  raise  her  Tariff  beyond  its 
existing  limits  I  do  not  think  it  is  likely 
that  that  will  be  done,  but  we  are  allowing 
it  to  be  done,  if  Western  Australia  thinks 
fit  to  do  it ;  and  as  we  are  taking  precau- 
tions against  other  things  in  this  Con- 
stitution, it  is  just  as  well  we  should 
take  precautions  in  regard  to  that  matter 
also.  In  all  communities  there  are  men  who 
can  fight  exceedingly  hard  for  their  own 
interests,  and  it  is  not  unreasonable  to 
suppose  that  there  are  men  in  Western 
Australia  who  will  use  their  best  endea- 
vours to  induce  the  Government  of  that 
colony  to  do  what  is  to  their  advantage 
under  the  Commonwealth  Constitution. 
Besides,  there  is  the  further  objection  to 
this    proposal  .that  you   will   have    two 
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Tariffs  in  force.  Mr.  McMillan  pointed 
out  that  it  would  be  far  better  to  have  an 
intercolonial  Tariff,  subject  to  certain 
reductions,  but  so  as  to  be,  in  character, 
like  the  uniform  Tariff. 

Mr.  McMillan.— I  propose,  after  this 
provision  is  dealt  with,  to  add  something 
to  make  it  optional  for  Western  Australia 
to  adopt  the  uniform  Tariff  on  the  inter- 
colonial articles. 

Mr.  GLYNN.— That  makes  the  honor- 
able member's  suggestion  better  still.  It 
is  the  only  consistent  method  of  getting 
over  the  difficulty.  Under  this  amend- 
ment there  will  be  two  different  Tariffs, 
and  two  different  methods  of  treating  im- 
ports, and,  as  Mr.  Trenwith  pointed  out, 
it  is  quite  possible  for  the  uniform  Tariff 
against  foreign  goods  to  be  lower  than  the 
Western  Australian  Tariff  on  colonial  pro- 
ducts sent  to  Western  Australia,  so  that 
we  may  have  a  differentiation  under  this 
scheme  against  colonial  products.  Now, 
how  are  we  who  represent  South  Austra- 
lia going  to  recommend  this  proposal  in 
our  colony  ?  One  of  the  chief  things  on 
which  we  are  asking  them  to  accept 
federation  is  that  it  will  give  ns  a  start 
on  intercolonial  free-trade  with  the  colony 
with  whom  we  do  the  largest  amount  of 
trade.  It  was  interjected  on  Friday  last, 
when  I  was  speaking,  thatabout£l,  000,000 
of  the  total  importations  of  colonial  pro- 
duce from  Victoria  into  Western  Australia 
represented  gold;  but  1  find,  on  looking  up 
the  figures,  that  the  value  of  the  gold  im- 
ported last  year  into  Western  Australia 
from  Victoria  was  only  £45,000,  so  that 
my  argument  on  that  occasion  wras  quite 
correct.  Now,  how  can  we  ask  the  people  of 
South  Australia  to  accept  with  enthusiasm 
a  Commonwealth  Constitution  under  which 
intercolonial  free-trade  is  partly  postponed 
for  five  years?  In  about  three  years' 
time  we  are  to  get  an  instalment  of  about 
one-fifth  of  the  whole  reductions  of  customs 
duties  on  colonial  produce  in  Western 
Australia,  but  by  a  rise  in  her  Tariff 
within  the  first  two  years  that  very 
one-fifth  may  be  annihilated,  so  that 
[Mr.  Glynn. 


in  this  way  the  introduction  of  inter- 
colonial free-trade  may  be  postponed  for 
four  years.  Therefore,  we  cannot  heartily 
recommend  this  proposal  to  our  people.  I 
can  understand  New  South  Wales  falling 
in  with  it,  because  her  imports  to  Wes- 
tern Australia  are  not  half  of  our  own. 
Victoria  and  South  Australia  are  also 
the  greatest  shippers  of  outside  products 
to  Western  Australia,  so  that  we  would 
surrender,  not  only  a  portion  of  our  trade 
in  intercolonial  products,  but  also,  it  may 
be,  our  trade  with  Western  Australia  in 
goods  imported  from  abroad ;  and  what 
Victoria  and  South  Australia  now  send  to 
that  colony  amounts  to  almost  the  total  of 
the  goods  imported  vid  other  colonies 
from  abroad.  We  cannot  with  good  pro- 
spects of  success  recommend  the  people  of 
South  Australia  to  accept  this  Constitution 
if  intercolonial  free-trade  is  to  be  played 
with  like  this  for  five  years.  The  fact 
that  under  this  proposal  Western  Aus- 
tralia can  discriminate  between  colonial 
and  foreign  products  imported  into  that 
colony  ought  to  damn  it.  I  would  much 
prefer  that  the  proposal  of  the  Finance 
Committee  should  be  adopted.  How  can 
we  in  this  Convention,  on  the  mere 
hurried  suggestion  of  Sir  John  Forrest — 
because  this  amendment  of  Mr.  Deakin's 
proposal  is  a  very  vital  one— adopt  a 
mode  of  dealing  with  the  difficulty  so 
different  from  that  recommended  by  the 
Finance  Committee?  This  proposal  will 
allow  Western  Australia  to  establish  a 
Tariff  that  will  yield  a  better  revenue 
than  she  gets  from  her  present  Tariff. 
Although  Western  Australia  may  suffer  no 
loss  at  all,  it  may  have  an  intercolonial 
Tariff  for  the  purpose  of  getting  a  greater 
gain.  How  can  the  Convention  accept 
this  suggestion  which  has  never  been  con- 
sidered by  the  Finance  Committee  ?  It 
will  stultify  our  common  sense  if,  on  a 
mere  suggestion,  we  accept  this  proposal 
of  Mr.  Deakin's,  as  now  altered  by  Sir 
John  Forrest.  I  hope  the  matter  will  re- 
ceive more  consideration.  I  would  not 
have     spoken    but     for     the    fact    that 
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representatives  from  all  the  colonies,  ex- 
cept South  Australia,  seem  to  be  ready  to 
bolt  this  proposal. 

Mr.   SOLOMON   (South  Australia).— I 
do  not  wish  to   go  over  the  whole  of  the 
ground  that  was  taken  up  last  week  in  dis- 
cussing   these    various   proposals,    but   I 
must  say  that  I  am  surprised  at  the  Pre- 
mier of  Western  Australia  going  back,  if 
I    may    term   it  so,   upon    the    proposals 
which  were  adopted  by  the  Finance  Com- 
mittee   at   his    special    instigation,    and 
with   the    entire   approval    of   both   him- 
self and  the  other  member  representing 
Western  Australia  (Sir  James  Lee  Steere). 
It   seems   to  me  that  when  the  Finance 
Committee   admitted    the    necessity    for 
some  consideration  to  be  shown  to  Western 
Australia  in  regard  to  her  Customs  Tariff, 
and  selected  the  mode  which  is  embodied 
in  the  proposals  they  put  before  the  Con- 
vention, they  did  all  that  was  absolutely 
practicable,  and  all  that  it  was  possible  to 
do  for  Western   Australia,    while  at  the 
same  time  properly  protecting  intercolonial 
free-trade.     It  is  no  use  for  us  to  bandy 
words  about  what  the  result  of  adopting 
this  amendment  will  mean.     It  certainly 
means  killing  intercolonial   free- trade  for 
the    first    five    years.       It    means    that 
Western  Australia  will  have  the  privilege 
not   only   of    collecting  a   much  greater 
revenue  under  the  uniform  Tariff  that  may 
be  adopted,  but  of  collecting  just  whatever 
duties  she  may  choose  to  impose  during 
the  first    two  years — the  interregnum — 
as  against  the  other  colonies.     Now,  I  ask, 
do  the  other  colonies  want  Western  Aus- 
tralia to  come  into  the  Federation  on  those 
terms  ?     I  say,  without  hesitation,  repre- 
senting as  I  believe  I  do,  a  large  portion 
of  South  Australia,  that  we  do  not  want 
Western  Australia  to  come  into  the  Feder- 
ation on  terms  which  will  render  utterly 
nugatory  all    our  attempts  to    establish 
intercolonial   free-trade.     The    objects   of 
these    colonies    in    seeking    to    establish 
federation    are — first,    intercolonial    free- 
trade  ;    next,   in   regard   to  defence ;  and 
then   in    regard    to    some    of    our   more 
[77] 


important  services.  And  if  we  have  to 
go  back  to  our  people  and  say  that  the 
Convention  has  accepted  a  Constitution 
which  permits  one  colony  of  the  group, 
and  that  probably  the  largest  consumer 
of  our  products,  to  act  in  the  way  I  have 
described,  how  can  we  attempt  to  recom- 
mend such  a  Constitution  to  our  producers  1 
It  is  impossible,  if  we  permit  Western 
Australia  to  stand  out  and  impose  what- 
ever Tariff  she  pleases  for  five   years. 

Sir  John  Forrest.  —  Not  any  Tariff 
we  please,  but  the  one  which  may  be  in 
existence  when  the  uniform  Tariff  is 
established. 

Mr.  SOLOMON.— Yes.  But  the  right 
honorable  member  knows  himself  that  the 
Tariff  of  Western  Australia  will  probably 
be  altered  within  the  next  two  years. 

Mr.  Pea.cock. — Do  you  say  that  Sis 
John  Forrest  knows  that  himself  1 

Mr.  SOLOMON.— I  do  not  think  there 
is  a  probability  of  a  change  of  Ministry  or 
of  fiscal  policy  in  Western  Australia,  but 
that  the  rapid  changes  with  regard  to  her 
population  may  render  it  necessary  for  the 
Government  in  power  to  entirely  alter  her 
Tariff  within  the  next  two  years.  And 
what  is  the  position  under  the  amendment 
submitted  by  Mr.  Deakin  ?  Not  that  the 
Tariff  now  existing  in  Western  Australia 
shall  be  the  basis,  although  affording  the 
only  facts  on  which  we  can  base  any  con- 
clusion now,  but  that  the  Tariff  which 
may  be  in  existence  two  years  hence, 
when  the  uniform  Tariff  is  adopted,  shall 
be  the  basis  of  this  arrangement,  and 
Western  Australia  is  still  to  be  permitted 
to  impose  duties  under  that  Tariff  through- 
out the  five  years  following.  It  is  all  very 
well  to  say  that  there  is  an  implied  trust 
in  the  Government  of  Western  Australia 
that  they  will  adhere  to  the  present  Tariff, 
but  there  is  nothing  to  guarantee  that  the 
duties  on  chaff,  flour,  and  other  products 
imported  from  these  colonies  into  Western 
Australia  will  not  be  increased  to  twice 
their  present  amount  during  the  next  few 
years  if  the  exigencies  of  Western  Australia 
happen  to  require  that  that  shall  be  done. 
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Who  can  say  that  the  present  Government 
may  not  be  replaced  by  another  Govern- 
ment, or  that  the  present  policy  in  regard 
to  the  raising  of  revenue  from  intercolonial 
]jroducts  may  not  be  entirely  altered,  so 
that  when  the  uniform  Tariff  comes  into 
existence,  the  Tariff  of  to-day  may  have 
ceased  to  be,  and  instead  of  10  per 
cent,  duties  the  duties  imposed  may  be 
1 5  per  cent.  ? 

Mr.  Fraser. — Or  nothing. 

Mr.  SOLOMON.— Or  nothing.  If  we 
could  believe  that,  of  course  it  would  be 
so  much  the  better,  but  I  do  emphatically 
press  on  the  members  of  the  Con- 
vention that  it  would  be  advisable, 
at  this  stage,  even  after  all  the 
time  we  have  devoted  to  this  question, 
to  postpone  the  consideration  of  these 
clauses  for  a  week,  until  some  other  pro- 
posals have  been  considered,  with  the  view 
of  bringing  the  different  delegations  into 
caucus,  and  considering  whether  some 
better  means  cannot  be  suggested,  if  the 
recommendations  of  the  Finance  Com- 
mittee are  not  satisfactory.  I  do  not 
think  I  need  touch  upon  the  proposals  in 
print  to  be  submitted  by  the  Attorney- 
General  of  Victoria  (Mr.  Isaacs)  at  present. 
They  will  come  up  for  discussion  later  on, 
but  I  do  think  it  would  be  the  greatest 
mistake  we  could  possibly  make  to  accept 
this  proposal  of  Mr.  Deakin's  and  place  it 
in  the  Constitution  now.  It  would  be  far 
better  to  give  a  little  further  time  to  the 
consideration  of  this  important  matter. 

Mr.  Fraser. — But  how  much  time  do 
we  want  to  consider  it  ? 

Mr.  SOLOMON.— I  may  point  out  that 
we  are  not  3onsidering  the  original  propo- 
sal, but  each  day  when  we  come  into  the 
Convention  we  are  faced  with  some  new 
proposal.  We  are  not  going  over  the  old 
ground  again  and  again.  We  are  not  de- 
bating the  proposals  of  the  Finance  Com- 
mittee, which  we  were  pretty  fairly 
agreed  to,  but  a  new  proposal  of  import- 
ance, which  was  only  put  in  our  hands  in 
print  when  we  came  here  at  half-past  ten 
o'clock  this  morning,  and  which  has  since 
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been  amended  ;  and  if  we  hurriedly  come 
to  a  conclusion  on  such  a  point  as  is  in- 
volved in  the  present  proposal  I  think 
we  shall  make  a  very  great  mistake. 
The  proposal  now  before  the  Chair  is  one 
which,  I  am  sure,  will  not  recommend 
itself  to  the  people  of  South  Australia; 
it  may,  perhaps,  recommend  itself  to 
the  people  of  Tasmania,  who  have 
very  little  to  lose  in  regard  to  their  inter- 
colonial trade ;  but  to  the  people  of  South 
Australia,  and,  I  believe,  even  to  the  people 
of  Victoria,  the  proposal  would  prove  very 
unacceptable  indeed.  When  the  producers 
of  Victoria — those  producers  whom  the 
Premier  of  Victoria  is  so  anxious  about — 
come  to  know  that  they  are  going  to  lose 
one  of  their  very  best  markets,  leaving 
the  people  of  Western  Australia  a  perfectly 
free  hand  to  tax  them  for  five  years,  I 
doubt  whether  the  producers  of  Victoria 
will  accept  this  proposal  with  any  more 
satisfaction  than  the  producers  of  South 
Australia.  Of  course  I  may  be  told  that 
the  representatives  of  Victoria  are  per- 
fectly able  to  protect  their  own  people, 
but  I  also  know  from  my  reading  that, 
if  there  is  any  section  of  the  Victorian 
community  from  which  opposition  is  ex- 
pected— opposition  of  a  grave  nature — 
it  is  the  section  employed  in  agricul- 
tural pursuits.  The  producers  of  Vic- 
toria are  the  people  who  are  showing 
most  opposition  to  federation,  as  it 
is  proposed  at  present,  because  they 
believe  that  they  will  at  least  reap  a  less 
benefit,  probably  a  far  less  benefit,  from  it 
than  the  mercantile  community.  If,  on 
top  of  all  the  objections  we  have  already 
had — objections  on  account  of  the  stock 
tax  and  other  matters — we  also  have  the 
position  still  further  complicated,  made 
still  more  annoying  to  the  producers  of  this 
colony,  by  the  fact  that  Western  Australia, 
where  they  have  been  sending  a  large 
quantity  of  produce  every  year,  is  to  be 
treated  in  this  way,  what  support  can  be 
expected  from  them  1  I  forget  the  exact 
figures  of  the  Victorian  exports  to  Western 
Australia. 
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Sir  George  Turner.—  £1,250,000;  and 
yours  are  £800,000. 

Mr.  SOLOMON.— And  those  are  chiefly 
produce.     Last  year,  as  has  been  already 
stated,   there  was  only  some  £50,000  of 
gold    exported   to   that  colony  from  Vic- 
toria.     Will    the     Victorian     producers, 
with  an  export  of  £1,250,000  to  Western 
Australia  now,  and  with  the   probability 
of    that   increasing,    and    perhaps    being- 
doubled  in  the  near  future,  with  a  perfectly 
open  market,  approve  of  the  Victorian  dele- 
gates consenting  to  a  Constitution  giving 
Western  Australia  for  five  years  after  the 
uniform  Tariff  the  full  right  and  power  to 
tax  the  producers  of  Victoria  and  all  the 
other  colonies  to  the  same  extent  as  she  can 
tax  them  now,  or  even  to  a  greater  extent  if 
she  chooses  to  alter  her  fiscal  policy  within 
the  next   two  years  1     I    certainly  doubt 
whether  such   a  Constitution  will  be  any 
more  acceptable  to  the  Victorian  producers 
than  it  will  to  the  South  Australian  pro- 
ducers.    However,  I  would  suggest  to  the 
honorable  member  (Mr.  Deakin)  that  per- 
haps   it    would    be    advisable    for    him, 
at     this     stage,     to    withdraw    his    pro- 
posal.    It  is  a  new  proposal,  which  has 
been  sprung  upon  us  somewhat  suddenly, 
and  the  honorable  member  would  perhaps 
best  meet  the  wishes  of  the  Convention, 
and  also  prevent   a    lot    of    unnecessary 
debate,    by     withdrawing     his    proposal 
at  the  present  time.     And  then  I  would 
suggest  to  the  leader  of  the  Convention 
that  this  particular   clause   dealing  with 
Western  Australia,  and  all  the  amendments 
thereon,  should   be  postponed  for  a  few 
days.     We  have  plenty  of  other  work  to 
go  on  with,  and  there  might  possibly  be 
another  meeting  of  the  Finance  Committee 
held,  or  meetings  of  each  of  the  delega- 
tions  of    the    different   colonies,   so   that 
some  more  acceptable  means  of  meeting 
the  difficulty  might  be  submitted.    I  think 
it  would  be  the  greatest  mistake  for  the 
Convention  as  at  present   constituted,   a 
great  many  of  our  members  being  away, 
to  take  a  vote  on    such  a  crucial  ques- 
tion, because   not   more  than  two-thirds 


of  the  Convention  could  be  represented 
in  the  division.  I  would  suggest,  there- 
fore, to  the  honorable  member  (Mr. 
Deakin),  not  at  all  with  the  view  of 
endeavouring  to  block  his  proposal  by 
any  unfair  tactics,  but  with  a  view  of 
affording  time  for  proper  considera- 
tion, that  his  proposal  might  be  with- 
drawn, at  all  events,  for  the  present. 
We  are  really  now  at  an  absolute  dead- 
lock on  this  question.  On  the  one  hand, 
we  have  a  certain  section  of  the  Conven- 
tion prepared  to  accept  the  suggestions  of 
the  Finance  Committee,  recognising,  as 
they  do,  that,  although  those  sugges- 
tions may  involve  an  expenditure  of 
£100,000  or  £150,000  per  annum,  we 
know,  at  all  events,  the  full  extent 
which  those  suggestions  do  involve, 
and,  moreover,  we  do  not  bar  intercolonial 
free-trade.  Moreover,  this  £100,000  or 
£150,000 — and  that  is  the  outside  amount 
— would  be  a  mere  nothing  to  the  Com- 
monwealth purse. 

Sir  George  Turner. — To  the  Common- 
wealth purse  1  It  won't  come  out  of  that ; 
it  will  come  out  of  the  states  according  to 
population,  and  with  one-third  of  our 
population  you  do  nearly  as  much  trade 
as  we  do. 

Mr.  SOLOMON.— The  Premier  of  Vic- 
toria seems  rather  to  change  his  ground 
occasionally.  A  day  or  two  ago  he  pro- 
posed that  the  Commonwealth  should  float 
a  loan  for  half-a-million  to  recoup  the 
whole  of  the  colonies. 

Sir  George  Turner. — But  you  would 
not  have  that. 

Mr.  SOLOMON. — I  prefer  to  consider 
the  Commonwealth  purse  as  the  purse  of 
the  Parliament  which  we  are  about  to 
establish — a  purse  which  is  to  be  re- 
plenished by  contributions  per  capita.  It 
is  specially  laid  down  in  all  these  amend- 
ments, I  think,  that  the  Commonwealth 
shall  be  responsible  for  the  loss,  whether 
it  is  a  loss  to  one  state  or  to  the  whole  of 
the  states. 

Sir  George  Turner.— It  is  to  be 
charged  against  the  states  per  capita. 
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Mr.  SOLOMON.— It  is  to  be  deemed 
one  of  the  original  charges.  Now,  how  do 
we  provide  for  the  original  charges  ?  By  a 
per  capita  contribution  of  the  whole 
of  the  states.  That  is  the  only  purse 
which  can  be  termed  the  Commonwealth 
purse;  the  purse  which  is  contributed  to 
by  every  man,  woman,  and  child  in  an 
equal  ratio  seems  to  me  to  be  the  Com- 
monwealth purse.  But,  as  I  was  asking 
when  the  right  honorable  member's  inter- 
jection turned  me  aside,  where  is  the  enor- 
mity of  this  contribution  towards  Western 
Australia?  It  is  admitted,  even  by  mem- 
bers from  Western  Australia,  that  there 
is  a  probability  that  there  will  not  be  any 
call  at  all  upon  the  general  community  for 
any  recompense  for  their  loss — that  there 
will  probably  be  no  loss,  but  that  when 
intercolonial  free-trade  is  established,  and 
the  uniform  Tariff  is  in  operation,  it  will 
yield  nearly  as  much  as  will  recompense 
Western  Australia  for  her  loss  on  inter- 
colonial goods.  We  have  also  been  told  that 
the  advance  in  the  agricultural  prospects 
of  that  colony  will,  to  a  great  extent,  do 
away  with  all  this  difficulty,  or  a  great 
deal  of  it,  and  yet  we  are  making  here 
a  tremendous  mountain  over  a  matter 
which,  after  all,  is  only,  at  the  utmost,  a 
matter  of  £100,000  or  £150,000  a  year, 
to  be  contributed  by  the  whole  of  the 
states.*  What  does  this  amount  to?  Sup- 
pose we  have  to  contribute  £100,000  or 
£150,000  for  intercolonial  free-trade,  and 
the  full  measure  of  federation,  that 
would  only  represent  a  per  capita  contri- 
bution of  less  than  6d.  per  annum  for  every 
man,  woman,  and  child  in  the  colonies 
represented.  W'hat  a  tremendous  lion 
in  the  path  of  federation  to  make  all  this 
fuss  about  !  And  that  is  putting  it 
at  the  very  largest  estimate  at  which 
it  can  possibly  be  placed,  and  is  assuming 
that  agricultural  pursuits  in  Western 
Australia  do  not  advance  at  all  during  the 
next  few  years.  And  this  6d.  per  head  of 
the  people  of  the  whole  of  these  colonies  is 
the  price  we  have  to  pay  for  federation 
with  the  richest  colony  of  the  group — with 
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the  colony  whose  trade  is  most  to  be 
desired  by  the  older  and  more  producing 
colonies.  I  hope  that  at  the  present  stage 
this  difficult  problem  will  not  be  finally 
settled,  as  I  think  it  would  be  most  unfair 
that  a  vote  should  be  taken  unless  we 
have  the  very  fullest  representation  of  the 
whole  of  the  colonies  present. 

Mr,  CHOWDER  (Western  Australia).— 
I  regret  that  I  cannot  support  the  motion 
of  the  honorable  member  (Mr.  Deakin)  or 
the  amendment  moved  by  the  Right  Hon. 
Sir  John  Forrest,  because  under  those  pro- 
posals I  cannot  conceive  that  any  man  in 
Western  Australia  would  be  mad  enough 
to  vote  for  federation.  What  is  the  posi- 
tion which  those  proposals  would  place 
Western  Australia  in  ?  On  the  one  hand, 
the  people  would  be  taxed  by  the  Federal 
Parliament,  and  they  would  also  have  to 
be  taxed  again  under  this  clause.  It  is 
all  very  well  for  members  of  the  Conven- 
tion, including  delegates  from  Western 
Australia,  to  argue  that  Western  Australia 
may  not  require  to  be  taxed,  but  I  may 
point  out  that  once  she  joins  the  Federa- 
tion, and  intercolonial  free-trade  takes 
place,  the  income  which  she  derives  at 
the  present  moment,  or  the  greatest  part 
of  it — the  part  derived  from  wine,  beer, 
and  spirits — will  diminish  ;  because  under 
intercolonial  free-trade  Victoria  and  New 
South  Wales  will  swamp  her  markets 
immediately  with  wine,  spirits,  and  beer 
sent  from  those  colonies,  and  the  excise 
duties  on  that  wine,  spirits,  and  beer  will 
be  collected  in  the  colony  where  those 
articles  are  manufactured. 

Mr.  Solomon. — Western  Australia  will 
receive  credit  for  her  consumption. 

Mr.  CROWDER.—  Again,  under  the 
sliding  scale,  is  it  possible  to  conceive  for 
a  moment  that  any  Western  Australian 
merchant  will  vote  for  a  clause  which 
simply  means  that  every  merchant  must 
empty  his  warehouse  on  the  31st  of  De- 
cember, or  else  make  a  loss  of  20  per  cent, 
on  all  the  goods  he  bought  during  that 
year? 

Mr.  Solomon. — 20  per  cent,  of  the  duty. 
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Mr.  CROWDER.-20  per  cent,  of  the 
duty  is  the  difference  between  a  dead 
loss  and  gain.  It  is  all  very  well  to  argue 
that  merchants  can  keep  their  stocks  down 
and  arrange  their  shipments  so  that  they 
will  arrive  in  the  beginning  of  January, 
but  if  that  were  done  it  would  mean  star- 
vation, as  the  consumers  would  be  blocked 
and  could  not  get  the  articles  they  required. 
1  do  not  wish  to  detain  the  committee  except 
to  say  that  I  am  a  believer  in  federation,  and 
I  feel  deeply  that  the  representatives  of 
the  different  colonies  have  a  difficult  task 
before  them  in  trying  to  induce  their  peo- 
ple to  make  some  concession  to  Western 
Australia.  I  feel  that,  and  I  would  say 
that  if  they  can  see  that  any  of  these 
different  proposals  which  have  been  made 
will  jeopardize  federation  in  their  colo- 
nies, then  let  them  strike  out  all  these 
proposals,  and  leave  it  to  Western  Aus- 
tralia to  come  into  the  Federation  when 
she  thinks  fit.  I  am  a  believer  in  federa- 
tion, but  I  am  no  believer  in  federation 
with  starvation.  What  I  desire  is  that 
Western  Australia  shall  be  treated 
justly.  But  if  treating  her  justly  will 
jeopardize  federation  in  any  of  the  other 
colonies,  then  I  say  strike  out  the  pro- 
posals and  federate ;  we  shall  come  in 
sooner  or  later. 

Dr.  COCKBURN  (South  Australia).— 
It  seems  to  me  that  this  proposal  is  cal- 
culated to  defeat  the  very  object  for  which 
we  are  assembled  here.  What  is  the  chief 
object  we  have  in  attempting  to  federate 
the  Australian  colonies?  Undoubtedly, 
intercolonial  free- trade  is  the  chief  object 
which  we  have  at  heart  in  this  move- 
ment. 

Mr.  Lewis. — This  is  getting  it  after 
five  years. 

Dr.  COCKBURN.— The  postponement 
of  the  Australian  hopes  for  five  years  is  a 
very  serious  matter.  In  forming  this  Fede- 
ration we  all  have  to  surrender  many  things 
which  we  hold  very  dear,  and  we  look  for 
our  recompense  in  the  removal  of  inter- 
colonial barriers.  But  if,  while  having 
to  surrender  everything,   we   get  nothing 


in  return,  and  our  hopes  are  postponed  for 
five  years,  what  will  the  people  whom  we 
represent  say  ? 

Mr.  James. — It  is  a  matter  of  pounds, 
shillings,  and  pence? 

Dr.  COCKBURN.— The  removal  of 
intercolonial  barriers  means  a  little  more 
than  the  mere  price  we  have  to  pay  for 
the  tolls  between  the  colonies ;  it  is  the 
removal  of  the  restrictions  which  hamper, 
curtail,  and  annoy  the  people  of  the 
different  colonies  in  their  intercourse 
and  interchange  with  one  another. 
To  secure  the  removal  of  these  restric- 
tions is  the  chief  object  for  which  we  are 
assembled  here.  By  postponing  the 
realization  of  the  hopes  of  the  people  of 
the  several  colonies  for  five  years,  we  shaL 
deal  a  very  severe  initial  blow  at  our 
federation  proposals.  Undoubtedly,  of- 
fences will  come.  Many  will  bear  no  love 
to  the  federal  authority  on  account  of  the 
privileges  which  will  have  to  be  surren- 
dered to  it,  and  if  this  surrender  has  to  be 
made  without  an  equivalent  satisfaction 
being  obtained,  much  will  be  done  to  make 
federation  unpopular  at  the  very  moment 
of  its  birth. 

Mr.  Henry. — What  will  happen  if  you 
shut  out  Western  Australia? 

Dr.  COCKBURN.— Western  Australia 
is  not  going  to  be  shut  out.  The  people 
of  Western  Australia  are  animated  by  the 
same  federal  spirit  as  ourselves,  and  for 
the  same  reason,  that  they  desire  to  have 
intercolonial  free-trade.  Any  postpone- 
ment of  intercolonial  free-trade  will,  I 
believe,  caase  dissatisfaction  to  the  people 
of  Western  Australia  just  as  much  as  to 
the  people  of  the  other  colonies.  By 
agreeing  to  this  proposal,  we  shall  be 
putting  a  brake  on  federation  just  at  its 
start,  and  when  difficulties  will  arise, 
to  secure  the  removal  of  which  we  ought 
to  endeavour  to  obtain  the  good-will  of 
everybody.  An  immense  barrier  will  be 
raised  to  the  successful  launching  of  our 
federal  scheme.  We  shall  place  in  the 
hands  of  the  enemies  of  federation  a  most 
formidable  weapon,  and  I  do  hope  that  the 
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Convention  will  pause  before  they  agree 
to  any  proposal  of  this  kind. 

Sir  Edward  Braddon. — It  has  been 
pausing. 

Dr.  COCK  BURN.— It  has  been  pausing, 
and  now  it  is  going  down  a  declivity  with 
fatal  speed.  When  the  amendment  was 
first  submitted  I  did  not  think  there  was 
much  probability  of  it  being  carried,  but 
now  there  seems  to  be  a  considerable 
fear  that  it  will  be  carried.  It  has 
been  made  all  the  more  objectionable 
by  the  alteration  made  in  it.  When  first 
submitted  it  presented  two  anomalies — 
interference  with  outside  trade,  and  in- 
terference with  and  postponement  of  inter- 
colonial free-trade.  The  former  part  of 
the  amendment  has  been  excised,  but  it 
now  provides  that  the  whole  force  of  the 
interference  shall  fall  upon  intercolonial 
free-trade — the  most  vital  principle  in  the 
scheme  of  federation.  I  trust  that  the 
Convention  will  either  defeat  the  proposal 
or  postpone  the  further  consideration  of  it 
so  that  honorable  members  may  have  an 
opportunity  of  reflecting  on  the  inimical 
results  that  will  follow  from  its  adoption. 
It  will  take  away  the  strongest  argument 
for  federation,  and  will  deal  a  most  fatal 
blow  to  this  high  enterprise. 

Mr.  DEAKIN  (Victoria).— I  rise  with 
great  regret,  but  the  statement  made  by 
the  Hon.  Mr.  Crowder  is  so  serious,  and 
indicates  so  grave  a  misapprehension  of 
the  scope  of  the  financial  clauses,  that  I 
think  the  Convention  will  agree  that, 
taking  into  account  the  strong  language 
in  which  it  was  couched,  it  certainly 
merits  a  reply.  I  would  ask  the  honor- 
able member  to  refer  to  sub-section  (1)  of 
new  clause  91,  in  which  he  will  see  that 
the  danger  he  fears  has  already  been 
provided  for.  That  sub-section  is  as 
follows  : — 

The  duties  of  excise  paid  on  goods  manu- 
factured in  a  state  and  thence  exported  to 
another  state  for  consumption  therein,  shall 
be  taken  to  have  been  collected  in  the  state 
in  which  such  goods  have  been  consumed. 
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The  danger  which  the  honorable  member 
foresees  of  intercolonial  goods  paying  exciso 
in  one  of  the  eastern  colonies,  and  then 
being  imported  to  swamp  the  markets  of 
Western  Australia,  depriving  that  colony 
of  its  revenue  on  imports  from  abroad,  has, 
therefore,  no  foundation. 

Mr.  Crowder. — What  is  the  difference 
between  the  outside  duty  and  the  excise 
duty? 

Mr.  DEAKIN.— Even  in  the  protec- 
tionist Tariffs  the  difference  is  very  small. 
In  our  own  colony  it  has  been  reduced, 
and  it  is  not  impossible  that  it  may  be 
further  reduced,  if  not  entirely  abolished, 
in  the  future.  This,  however,  is  a  matter 
that  the  Federal  Government  will  have  to 
deal  with.  When  it  imposes  import  duties 
it  will  see  that  the  excise  duties  represent 
a  fair  proportion.  The  honorable  mem- 
ber is  alarmed  without  sufficient  cause. 
We  should  not  forget  that  it  is  to  a 
member  of  the  Western  Australian  dele- 
gation— the  Hon.  Mr.  James — that  we 
owe  the  first  suggestion,  made  in  Sydney, 
of  this  method  of  meeting  the  peculiar 
position  of  Western  Australia.  The 
scheme  cannot,  therefore,  be  said  to  have 
been  sprung  on  the  Western  Australian 
representatives  as  a  surprise. 

Mr.  SYMON  (South  Australia).— It  is 
proposed  to  insert  this  provision  with  a 
view  of  enabling  Western  Australia  to 
collect  these  duties,  although  there  may 
be  no  diminution  whatever  of  her  revenue. 
That  is  monstrous.  There  should  be  some 
limit  to  it.  My  right  honorable  friend 
(Sir  John  Forrest)  does  not  expect,  does 
not  ask,  that  we  should  hand  over  to 
him  the  power  to  continue  these  duties, 
even  upon  a  sliding  scale,  for  five  years, 
although  there  may  be  no  necessity  for  it. 
This  is  out-Herod  in  g  Herod.  We  began 
some  days  ago  to  discuss  the  financial 
position  of  Western  Australia,  because  it 
was  likely  to  suffer  from  a  deficiency 
of  revenue.  We  considered  several 
methods  by  which  that  deficiency  might 
be  made  up.  Now,  even  if  there  is  no 
deficiency,  we  are  going  to  allow  the  whole 
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of  the  free-trade  system  of  the  continent 
to  be  dislocated.  There  ought  to  be  some 
words  inserted  in  the  amendment  to  pro- 
vide that  these  duties  should  only  be  im- 
posed to  make  up  a  diminution  of  revenue. 
We  have  discussed  this  matter  from  the 
point  of  view  of  the  exporters  to  Western 
Australia,  and  the  arguments  advanced 
seemed  to  me,  rightly  or  wrongly,  to  be  irre- 
sistible. We  have  discussed  the  question 
whether  Western  Australia,  owing  to  her 
exceptional  position,  should  have  made 
good  to  her  any  deficiency  which-  may  re- 
sult from  the  new  Tariff.  If  there  is  to  be 
no  deficiency,  why  should  we  hand  over  to 
Western  Australia  for  five  years  this  engine 
of  what  some  of  us  may  think  to  be  op- 
pression upon  the  part  of  the  consumers 
of  that  colony,  and  of  interference  with 
trade  on  the  part  of  others'? 

Mr.  McMillan. — Could  we  not  provide 
that  if,  after  the  first  two  or  three  years, 
there  was  no  deficiency,  these  arrange- 
ments should  cease? 

Mr.  SYMON. — I  do  not  care  how  it  is 
done,  but  I  do  say  that  honorable  mem- 
bers do  not  understand  the  effect  of  the 
amendment  if  they  are  going  to  vote  for 
it  without  some  qualification  of  that  kind. 
It  is  perfectly  preposterous.  We  are 
asked  to  pass  an  amendment  which 
will  have  the  effect  of  declaring  that,, 
whether  there  is  a  deficiency  in  the 
revenue  of  Western  Australia  from  this 
cause  or  not,  the  Western  Australian 
Government  may  retain  these  intercolonial 
duties.  I  hope  that  no  honorable  member 
will  vote  for  any  such  proposal.  It  is 
simply  a  partial  repeal  of  the  provision  we 
have  already  introduced  in  the  Constitu- 
tion, that  there  shall  be  free- trade  in  all 
the  colonies.  Honorable  members,  in  sup- 
porting this  amendment,  do  not  consider 
what  the  broad  aspect  of  it  is,  apart  alto- 
gether from  the  interests  of  this  or  that 
particular  colony.  We  are  intrusting  to 
Western  Australia  the  power  to  retain 
these  customs  duties,  in  spite  of  our  de- 
claration in  favour  of  free  interchange, 
whether  she  wants  them  or  she  does  not. 


Sir  JOHN  FORREST  (Western  Aus- 
tralia).— The  honorable  member  who  has 
just  resumed  his  seat  has  told  us  that  he 
is  not  speaking  in  the  interests  of  this  or 
of  that  colony,  but  it  is  an  extraordinary 
thing,  and  I  am  sure  we  all  rejoice  at  it, 
that  in  regard  to  this  matter  the  South 
Australian  representatives  should  be  so 
unanimous.  I  cannot  see  what  South  Aus- 
tralia has  to  fear.  It  will  not  be  placed 
in  a  worse  position  than  any  of  the  other 
colonies,  and  our  action  is  not  in  any  way 
especially  adverse  to  its  interests.  The 
retention  of  our  duties  will  not  affect 
South  Australia  more  than  any  other 
colony.  Honorable  members  seem  to  be 
very  anxious  to  maintain  the  trade  with 
Western  Australia  untrammelled.  I  have 
repeatedly  pointed  out  to  honorable  mem- 
bers that  unless  we  have  some  inducement 
to  offer  to  the  people  of  Western  Australia 
it  will  not  be  easy  to  induce  them  to  come 
into  this  Federation.  The  other  colonies 
will  obtain  the  advantage  of  free  inter- 
course, but  Western  Australia  is  not  in 
the  same  position.  It  has  no  export  trade 
with  the  other  colonies.  I  have  asked 
Mr.  Symon  time  after  time  to  point  out 
what  great  benefit  Western  Australia  will 
derive  from  federation,  but  the  honorable 
member  has  always  avoided  that  question, 

Mr.  Symon. — I  will  tell  you. 

Sir  JOHN  FORREST.— I  don't  know 
how  the  honorable  member  would  proceed 
if  he  were  in  our  places,  and  had  to  tell 
the  people  that  in  the  first  few  years,  at 
any  rate,  of  federation  there  would  be  no 
possibility  of  any  gain,  but  there  would 
be  every  probability,  in  fact  almost  a 
certainty,  of  considerable  loss.  If  there 
are  any  honorable  members  from  whom 
we  have  a  right  to  expect  generous  treat- 
ment, it  is  the  representatives  of  South 
Australia  and  of  Victoria,  who  have  a 
trade  with  Western  Australia  that  runs 
into  millions  of  pounds  annually.  If  this 
proposal  will  give  any  little  advantage 
to  Western  Australia — and  it  is  admitted 
that  its  position  is  exceptional — those  are 
the    honorable    members    to     whom    we 
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might  look  for  assistance.  The  posi- 
tion  is  just  the  reverse,  so  far  as 
the  representatives  of  South  Australia 
are  concerned.  For  some  years  past 
South  Australia  has  had  a  trade  of  about 
£750,000  per  annum  with  Western 
Australia,  and  now  it  wants  more,  whilst 
it  is  unwilling  to  give  us  anything  in 
return.  Honorable  members  do  not  ap- 
pear to  realize  the  difficulty  we  shall  have 
in  advocating  the  cause  of  federation 
before  our  people.  We  have  really  no 
inducements  to  offer  them,  but  that  is 
nothing  to  the  representatives  of  South 
Australia.  Their  only  anxiety  appears  to 
be  to  get  our  trade  free  and  untram- 
melled. That  is  not  the  treatment 
I  expected  from  them.  This  pro- 
posal may  give  us  a  small  advantage. 
It  may  prove  to  be  no  advantage  at  all, 
and  I  do  not  like  to  see  such  unanimity 
on  the  part  of  the  representatives  of  one 
colony.  If  my  honorable  friend  (Mr. 
Solomon)  will  find  it  to  be  difficult  to  in- 
duce his  people  to  accept  federation  when 
he  has  to  tell  them  that  there  is  to  be  a 
sliding  scale,  so  far  as  Western  Australia 
is  concerned,  and  that  for  the  first  few 
years  there  will  not  be  complete  freedom 
of  trade,  how  much  greater  must  our  diffi- 
culty be  when  we  have  to  tell  our  people 
that  there  will  be  a  loss  and  not  a  gain? 

Mr.  Solomon. — What  stronger  argu- 
ment do  you  want  than  that  supplied  by 
the  Finance  Committee's  recommenda- 
tion, which  provides  that  you  shall  be 
recompensed  ? 

Sir  JOHN  FORREST.— I  never  did 
like  the  Finance  Committee's  recommen- 
dation. I  cannot  believe  that  it  would  be 
right  for  us  to  take  anything  from  Tas- 
mania, however  much  we  might  take  from 
South  Australia,  which  has  a  large  trade 
with  us.  Tasmania  does  a  very  small 
trade  with  Western  Australia,  amounting 
only  to  about  £4,000  a  year,  and  no  one 
could  advocate  her  making  a  contribution 
towards  the  loss  of  Western  Australia.  In 
fact,  I  should  hesitate  to  take  it  if  it  were 
agreed  to  by  this  Convention.  There  is 
[Sir  John  Forrest. 


a  great  objection  to  the  Finance  Com- 
mittee's proposals — although  I  have  advo- 
cated them,  and  have  indeed  suggested 
their  adoption  to  some  extent — and  that 
is,  that  I  can  see  that  they  are  open  to 
the  argument  that  we  are  going  to  get 
money  from  the  other  colonies.  I  do  not 
like  that  position  at  all.  Some  of  the 
other  colonies  may  in  the  future  be  placed 
in  greater  difficulties  than  we  shall  be. 
We  seem  to  be  looked  upon  at  present  as 
the  great  overwhelmingly  rich  colony  of 
the  group.  Certainly  our  credit  ought  to 
be  improved  by  the  things  that  have 
been  said  about  us  in  the  course  of  the 
present  discussion. 

Sir  John  Downer. — You  told  us  about 
yourselves,  and  we  believed  it. 

Sir  JOHN  FORREST.— Of  course  I 
believe  that  all  that  has  been  said  in 
praise  of  Western  Australia  is  quite  true. 
I  know,  at  all  events,  that  we  are  the 
greatest  gold-producing  colony  in  Aus- 
tralia at  the  present  time.  But  even 
though  what  is  proposed  does  result  in 
some  advantage  to  Western  Australia — 
and  of  course  it  will  result  in  some  advan- 
tage to  us — I  do  not  think  that  the  other 
colonies  should  grudge  us  that  little 
advantage. 

Mr.  DOBSON  (Tasmania).  —  I  have 
risen  to  ask  my  right  honorable  friend 
(Sir  John  Forrest)  whether  he  would  not 
desire  to  amend  the  clause  in  order  to 
make  it  a  little  more  clastic?  It  appears 
to  me  that,  as  the  clause  is  worded  now, 
the  whole  of  the  duties  enforced  at  the 
time  of  the  coming  into  operation  of  the 
uniform  Tariff  must  be  kept  on.  Western 
Australia  will  not  be  able  to  take  off  some 
duties  and  leave  the  others.  The  clause 
says  "existing  duties."  If  some  existing 
duties  are  considered  too  high,  and  the 
people  of  Western  Australia  desire  that 
they  shall  be  reduced,  it  does  not  appear 
to  me  that,  according  to  the  wording 
of  this  clause  at  present,  the  Parlia- 
ment will  be  able  to  make  any  reduc- 
tion. The  provision  should  be  made  more 
permissive    and    elastic,    so  as    to    allow 
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Western  Australia  to  take  advantage  of 
it  in  the  way  of  reducing  duties  if  she 
thinks  proper. 

Mr.  Symon. — We  should  add  the  words 
"or  to  reduce." 

Mr.  DOBSON. — Quite  so.  It  seems  to 
me  that  the  words  at  present  go  too  far. 
Now  I  come  to  deal  with  two  objec- 
tions that  seem  to  me  to  be  well  worthy 
of  consideration.  The  first  is  that  of  Mr. 
Glynn.  He  says  that,  although  Sir  John 
Forrest  might  not  be  ungenerous  enough  to 
take  advantage  of  it,  there  is  no  reason 
at  all  why,  between  this  and  the  coming 
into  operation  of  the  uniform  Tariff, 
the  Parliament  of  Western  Australia 
should  not  raise  the  duties  of  that  colony, 
or  lower  them,  for  the  express  object  of 
getting  the  best  possible  terms  out  of  this 
arrangement  which  we  are  proposing  to 
make.  I  am  certain  from  my  knowledge 
of  Sir  John  Forrest  that  he  would  not 
take  advantage  of  any  provision  in  that 
way  ;  but  at  the  same  time  we  should 
take  care  that  no  Parliament  of  the  group 
shall  be  able  to  twist  an  advantage  which 
this  Convention  gives  to  it  in  order  to  get 
a  greater  advantage  than  is  intended. 

Mr.  James. — If  you  have  nothing  to 
fear  from  Sir  John  Forrest — and  you  may 
feel  equally  secure  that  you  have  nothing 
to  fear  from  Mr.  Leake — what  fear  have 
you  at  all  1 

Mr.  DOBSON.— I  do  not  say  that  there 
is  anything  to  fear,  but  I  do  say  that  we 
should  make  the  provision  so  that  it  will 
be  impossible  for  any  colony  to  take  undue 
advantage  of  it.  The  second  objection  is 
that  of  Mr.  Symon,  and  it  seems  to  me  to 
be  a  still  more  forcible  one.  Our  sole 
desire  is  to  make  up  to  Western  Australia 
any  fancied  or  real  loss  she  may  sustain  in 
proportion  to  the  real  losses  sustained  by 
the  other  colonies  ;  and  unless  this  pro- 
vision is  amended  in  some  way,  so  that  its 
operation  shall  only  extend  to  make  up  the 
loss  actually  made  by  Western  Australia, 
it  will  not  be  in  accord  with  the  views 
of  the  majority  of  this  Convention. 
These  two  points  which  I  have  gathered 


in  the  course  of  the  discussion  appear  to 
me  to  show  the  advisability  of  referring  an 
important  clause  of  this  class  to  our  Finance 
Committee.  I  can  hardly  go  with  Mr. 
Solomon  when  he  says  that  the  amendment 
has  been  sprung  upon  us,  because  we  all 
knew  about  it  before  it  was  proposed  ; 
but  I  must  confess  that  some  important 
points  have  been  raised  during  the  dis- 
cussion this  morning,  and  as  the  Finance 
Committee  is  composed  of  the  Treasurers 
of  the  various  colonies  and  of  financial 
experts,  who  have  had  this  problem  before 
them  for  a  considerable  period,  I  am 
inclined  to  think  that  we  should 
refer  the  provision  to  them,  so  that 
they  may  fully  consider  such  objections 
as  those  of  Mr.  Symon  and  Mr  Glynn. 
Now,  I  ask  myself,  what  is  a  fair  thing 
to  do  with  regard  to  Western  Australia,  to 
whom  we  all  desire  to  be  fair,  if  only  in 
return  for  the  very  generous  spirit  which 
Sir  John  Forrest  and  his  colleagues  have 
manifested  to  us  throughout  this  Conven- 
tion %  I  do  not  know  at  this  moment  how 
I  shall  vote  when  the  matter  comes  to  a 
division,  because  I  am  perplexed  about  it, 
and  my  perplexity  arises  because  my  right 
honorable  friend  (Sir  John  Forrest)  him- 
self says  that  he  does  not  approve,  and 
never  did  approve,  of  the  proposals  of  the 
Finance  Committee. 

Sir  John  Forrest. — I  did  not  say  I 
disapproved  of  them ;  I  said  I  did  not 
like  them. 

Mr.  DOBSON.— But  the  right  honor- 
able gentleman  went  so  far  as  to  say  that 
if  the  clauses  were  passed,  he  would  not 
be  fully  prepared  to  accept  from  us  a  con- 
tribution in  money.  But  what  is  he  now 
supporting  ?  Is  not  the  proposal  one  for 
making  to  Western  Australia  a  contribu- 
tion from  the  producers  of  Victoria  first, 
from  those  of  South  Australia  secondly, 
those  of  New  South  Wales  thirdly,  and  to 
some  extent  from  those  of  Tasmania? 

Mr.  Frasek. — It  is  a  contribution  from 
the  consumers. 

Mr.  DOBSON.— We  know  that  the  con- 
sumers may  be  in  it  in  a  way,  but  the 
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producers  want  to  have  the  benefit  of  an 
unfettered  market,  and  when  you  put  a 
duty  of  £1  a  ton  on  potatoes,  and  6d.  a 
lb.  on  hops,  the  producers  of  these  com- 
modities do  not  get  the  same  amount  of 
trade  as  they  would  get  from  an  unlimited 
market;  so  that  this  proposal  is  one  to 
take  from  the  producers  of  Tasmania,  to 
some  extent.  It  is  compelling  the  smaller 
colonies  to  make  contributions  to  one  of  the 
richest  colonies  of  the  group.  Let  us  look 
at  the  position  of  Western  Australia,  com- 
paring the  revenue  of  that  colony  with 
her  expenditure.  I  find  that  my  right 
honorable  friend  and  his  officers  have 
rather  mixed  up  matters  in  the  return 
which  has  been  circulated  for  the  informa- 
tion of  honorable  members.  I  find  that 
the  expenditure  of  the  colony  is  put 
down  at  somewhat  over  £300,000  more 
than  the  revenue,  and  I  also  find  that 
the  expenditure  includes  about  £1,500,000 
expenditure  on  public  works,  including 
railways.  So  that  although  Western  Aus- 
tralia has  a  revenue  of  £3,000,000,  one- 
half  is  only  to  be  called  what  is  usually 
known  as  state  expenditure  in  the  other 
colonies,  and  the  other  half  is  expenditure 
upon  public  works  and  upon  building  rail- 
ways. If  that  is  the  position  of  Western 
Australia,  I  am  inclined  to  think,  with 
great  deference,  that  the  true  course  for 
me  to  urge  is  that  my  right  honorable 
friend  and  his  colleagues  should  say — "We 
are  so  rich  and  prosperous  and  so  well  off, 
and,  at  the  same  time,  so  desirous  of  federa- 
tion, that  we  will  not  ask  the  other  colonies 
for  anythingat  all."  I  believe  that  if  we  were 
to  have  these  matters  thoroughly  beaten  out 
by  men  of  judicial  minds,  having  no  in- 
terest in  the  matter  at  all,  and  who  had 
all  the  figures  and  data  given  them  to 
examine,  they  would  say  that  Western 
Australia  was  not  in  a  position  to  ask  for 
any  concession  whatever,  on  account  of  her 
extraordinary  position  of  prosperity  and 
wealth  at  the  present  time.  Let  us  take 
one  example.  I  find  from  the  figures  that 
have  been  furnished  to  us  that  Western 
Australia  has  constructed  railways  to  the 
[Mr.  Dobson. 


extent  of  970  miles  at  a  total  cost  of 
£3,236,493 ;  whereas  wo  in  Tasmania, 
with  our  rocky  and  mountainous  country, 
have  constructed  only  428  miles,  against 
Western  Australia's  970,  at  a  cost  of 
£3,600,000. 

Sir  John  Forrest. — We  have  con- 
structed about  1,500  miles  of  railways 
altogether. 

Mr.  DOBSON.— The  railwaysof  Western 
Australia  bring  in  £1,066,708,  whereas 
our  Tasmanian  railway  receipts  are  only 
£170,000.  The  railways  of  Western  Aus^ 
tralia  pay  3J  per  cent,  interest,  which 
is  the  full  interest  on  the  money  lent  by 
the  debenture-holders,  and  our  railways, 
on  the  expenditure  we  have  laid  out  upon 
them,  pay  only  1  per  cent.  Therefore,  it 
seems  to  me  to  be  questionable,  as  a 
matter  of  absolute  justice,  whether  we 
should  make  the  producers  of  the  other 
colonies  contribute  anything  whatever  to 
a  colony  with  the  magnificent  position  of 
Western  Australia. 

Mr.  James. — Because  we  are  rich  you 
want  to  pick  our  pockets. 

Mr.  DOBSON.— No,  nothing  of  the 
kind.  I  say  to  Western  Australia — 
"Federate  with  us,  and  do  not  assume 
that  you  are  going  to  make  a  loss."  We 
say  that  we  are  going  to  make  a  great 
gain  by  federation,  and  it  is  because  we 
think  we  are  all  going  to  gain  in  the  end 
that  we  are  here.  If  Sir  John  Forrest 
wants  to  see  what  the  advantages  of 
federation  are,  let  me  refer  him  to  the 
magnificent  peroration  in  the  speech  which 
Mr.  Glynn  delivered  to  us  on  Friday  week, 
and  he  may  add  to  that  a  few  very  prac- 
tical things  which  Mr.  Glynn  did  not 
mention.  The  right  honorable  gentleman 
himself  must  know  what  the  great  advan- 
tages of  federation  will  be  to  his  colony, 
or  he  would  not  be  here  at  all.  In  looking 
over  the  Customs  revenue  of  Western  Aus- 
tralia, what  do  we  find  1  There  is  a  total 
value  of  imports  amounting  to  £6,493,557, 
and  of  that  total  goods  to  the  value  of 
£1,664,437  are  subject  to  specific  duties. 
Then  we  find  that  £2t400,990  of  imports 
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represent  goods  which  are  absolutely  free. 
We  also  find  that  £691,394  of  imports  pay 
duty  at  the  rate  of  5  per  cent.;  10  per  cent, 
is  paid  on  goods  to  the  value  of  £648,074 ; 
15  per  cent,  on  goods  to  the  value  of 
£836,441  ;  and  20  per  cent,  on  goods  to 
the  value  of  £252,221.  Therefore,  there 
is  room  for  modification  if  we  can  get  any 
modification.  We  could  strike  out  the 
20  per  cent,  duties  and  the  15  per  cent, 
duties,  and  leave,  say,  the  5  per  cent,  and 
the  10  per  cent,  duties.  But  all  these 
things  are  worth  looking  into  before  we 
come  to  a  conclusion  upon  this  matter. 
Therefore,  I  hold  the  opinion  that  in  a 
matter  of  this  sort,  which  is  so  complicated 
and  so  important,  we  should  ask  for  the 
views  of  the  Finance  Committee.  I  do 
not  think  we  shall  be  doing  ourselves 
justice,  or  paying  the  committee  the 
deference  which  they  are  entitled  to, 
unless  we  refer  a  matter  of  this  sort  to 
them,  and  let  them  bring  up  a  report. 

Mr.  KINGSTON  (South  Australia).— 
I  am  very  sorry  that  the  Right  Hon. 
the  Premier  of  Western  Australia  should 
have  referred  to  South  Australia  and  some 
of  the  eastern  colonies  in  the  way  he  has 
thought  fit  to  do,  after  the  speech  he  has 
delivered  this  morning. 

Sir  John  Forrest.  —  You  are  so 
unanimous. 

Mr.  KINGSTON.— Yes  ;  when  we  do 
agree  our  unanimity  is  truly  wonderful. 
It  is  only  on  rare  occasions  that  the 
representatives  of  South  Australia  do 
thoroughly  agree,  and  then  they  do  so 
because  there  is  urgent  need  for  it.  As  to 
what  the  right  honorable  gentleman  has 
said  with  reference  to  the  people  of  the 
eastern  colonies,  he  seems  to  me  to  have 
put  it  as  though  all  the  advantages  are 
on  the  side  of  those  colonies-  I  am 
sorry  to  be  compelled  to  make  anything 
in  the  way  of  a  contrast,  but  I  cannot 
help  saying  that  Western  Australia  is 
greatly  indebted  to  us.  We  have  peopled 
her  wildernesses,  we  have  developed  her 
resources,  we  have  discovered  her  gold 
mines,   we   have   fed   her  people,   and  in 


return  for  that  it  seems  to  me  that  we  have 
had  to  bear  heavy  burdens  in  the  shape  of 
taxation.  The  position  is  that  we  are 
told  that  Western  Australia  cannot  come 
into  the  Federation  unless  special  terms 
are  conceded  to  her.  We  desire  to  see  her 
come  in.  We  are  prepared  accordingly, 
in  the  sacred  cause  of  federation,  to  give 
our  consent  to  any  scheme  of  benevolence 
which  is  necessary  for  the  purpose  of 
securing  the  entry  of  Western  Australia 
into  the  Federation. 

Sir  John  Forrest. — We  do  not  want 
benevolence. 

Sir  James  Lee  Steere.— Do  not  talk 
about  benevolence. 

Mr.  KINGSTON.— Well,  I  will  not  use 
the  word  "  benevolence,"  I  will  say  a 
scheme  of  fair  and  equitable  compromise. 
The  only  reason  why  I  was  tempted  to 
use  the  other  term  was  because  my  right 
honorable  friend  intimated  that  he  was 
not  prepared  to  consent  to  the  scheme  sug- 
gested by  the  Finance  Committee,  because 
he  did  not  like  Western  Australia  to  be 
specially  named  in  connexion  with  it,  and 
I  thought  he  rather  regarded  it  as  an  act  of 
benevolence,  against  which  term,  however, 
his  manly  and  independent  soul  revolts. 
That  was  the  reason  why  we  employed  a 
term  which  I  shall  be  happy  to  see  with- 
drawn in  favour  of  one  more  acceptable  ro 
the  people  of  Western  Australia.  Whilst 
the  proposal  of  the  Finance  Committee 
was  to  make  good  a  loss,  the  proposal 
which  it  is  suggested  should  be  sub- 
stituted for  it,  and  to  which  my  right 
honorable  friend  gives  his  assent,  goes  a 
great  deal  further.  The  proposal  now  is 
to  secure  to  Western  Australia,  loss  or  no 
loss,  a  power  to  raise  revenue  which  other 
states  will  not  be  allowed  to  enjoy. 

Mr.  Henry. — A  power  to  raise  revenue 
from  her  own  people. 

Mr.  KINGSTON.— Extra  customs  duties 
would  fall  both  upon  the  producers  in 
other  colonies  and  upon  the  consumers  in 
Western  Australia.  There  can  be  no 
doubt  that  these  duties  would  seriously 
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embarrass  our  trade  by  facilitating  the 
competition  of  local  producers.  What  is 
the  position  of  South  Australia  ?  Our 
chief  trade  is  with  Western  Australia.  So 
far  as  the  New  South  Wales  mar- 
kets are  concerned,  we  have  them 
already.  The  Victorian  markets  are  over- 
stocked, so  that  it  is  difficult  for  any 
one  to  compete  with  her  manufacturers 
and  producers.  The  Tasmanian  markets 
are  not  so  extensive  as  we  could  wish. 
Western  Australia  is  the  great  market  for 
the  consumption  of  our  goods.  But  if 
effect  is  given  to  the  scheme  now  proposed 
we  shall  have  to  return  to  our  people  and 
say — "  Whilst  you  are  going  to  t  hrow  open 
your  ports  to  the  producers  of  New  South 
Wales,  Victoria,  Tasmania,  and  Western 
Australia"— at  the  present  time  the  timber 
exportation  of  Western  Australia  is  of 
considerable  importance— "you  are  not 
to  have  free  access  to  the  colony  to 
which  your  commercial  attention  is  chiefly 
directed."  An  arrangement  of  this  kind 
would  be  a  huge  blot  upon  our  Constitu- 
tion. We  are  told  that,  at  the  present 
time,  Western  Australia  receives  some- 
thing like  £380,000  per  annum  from  duties 
upon  intercolonial  produce,  which  amount 
she  will  lose  if  she  is  compelled  to  adopt 
intercolonial  free-trade.  But  if  the  pro- 
posed scheme  is  adopted,  she  will  not  only 
be  able  to  make  up  this  loss,  but  she  will 
be  able  to  put  into  the  Treasury  chest 
between  £900,000  and  £1,000,000,  which 
she  will  obtain  from  the  other  colonies. 

Sir  John  Forrest. — How  can  that  be  ? 

Mr.  KINGSTON.— £380,000  for  five 
years  would  amount  to  £1,900,000.  I 
take  away  one-half  to  allow  for  the  gra- 
dual reduction,  and  that  gives  between 
£900,000  and  £1,000,000. 

Mr.  Solomon. — Irrespective  of  the  re- 
venue derived  from  the  uniform  Tariff. 

Mr.  KINGSTON.— Yes.  I  put  it  to 
the  right  honorable  member,  does  he 
want  that  1  I  do  not  think  he  does.  I 
know  that  his  financial  soul  is  very  often 
vexed  by  these  questions  of  pounds,  shil- 
lings, and  pence.  Even  with  a  booming 
[Mr.  Kingston. 


revenue  it  is  possible  to  find  the  expen- 
diture increasing  proportionately;  but  I 
have  at  times  heard  the  right  honorable 
gentleman  dilate  upon  the  advantages 
of  federation  apart  from  mercenary  and 
sordid  considerations.  I  therefore  ask 
him  to  give  us  some  practical  proof 
of  his  enthusiastic  love  for  federation 
by  saying  that  he  does  not  want  to  give 
to  Western  Australia  the  power  to  take 
£1,000,000  from  the  other  colonies. 

Mr.  Fraser.— The  people  of  Western 
Australia  will  have  to  pay  these  duties. 

Mr.  KINGSTON.— The  honorable  mem- 
ber's interjection  almost  forces  one  to  the 
conclusion  that  intercolonial  free-trade  is 
not  what  we  are  chiefly  aiming  at.  His 
remark  would  apply  to  the  people  of  Vic- 
toria, and  of  the  other  colonies,  as  well  as 
to  the  people  of  Western  Australia.  Are 
we  to  be  told,  when  we  try  to  emphasize 
the  propriety  of  establishing  intercolonial 
free-trade  at  the  earliest  moment,  that  it 
is  of  no  concern,  because  the  people  of  the 
various  colonies  pay  these  duties  them- 
selves? If  the  right  honorable  member 
must  have  special  terms  beyond  the  ad- 
vantages which  federation  will  give  to  all 
the  colonies,  he  should  recognise  that  the 
terms  which  he  now  seeks  are  too  favorable. 
It  is  proposed  that  instead  of  Western  Aus- 
tralia being  recouped  her  actual  loss,  she 
should  be  empowered  to  levy  immense 
sums  by  imposing  additional  duties  upon 
produce  from  the  other  colonies. 

Sir  John  Forrest. — The  Western  Aus- 
tralians will  not  tax  themselves  to  a 
larger  extent  than  they  can  help. 

Mr.  KINGSTON. -Well  then,  why  not 
rely  upon  the  same  principle  in  regard  to 
the  other  colonies  ?  But  the  power  to  tax 
goods  imported  from  each  other  will  be 
taken  away  from  the  federated  colonies.  I 
would  suggest  that  Western  Australia,  the 
richest  colony  of  the  group,  should  not 
extort  extreme  terms  at  the  expense  of 
her  poorer  neighbours.  If  she  is  to  suffer 
loss,  let  her  consent  to  an  arrangement 
which  will  recoup  her  the  amount  of  that 
loss,  but  no  more. 
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Mr.  FRASER  (Victoria).— I  am  sorry 
that  we  are  taking  up  so  much  time  over 
this  matter.  As  Western  Australia  is 
willing  to  accept  this  proposal,  I  do  not 
see  that  we  should  cavil  so  much  at  it.  I 
do  not  think  that  any  one  can  deny  that 
the  Western  Australians  will  have  to  pay 
the  bulk  of  any  extra  Customs  taxation, 
and  if  they  do  not  want  to  pay  more 
taxation,  they  will  not  consent  to  its 
imposition.  Then,  too,  this  arrangement 
is  to  last  only  for  five  years,  and  five 
years  will  be  over  in  a  twinkling  of  the 
eye,  as  compared  with  the  duration  of  the 
Union.  If  we  do  not  make  concessions 
like  this  one  to  another,  and  especially 
to  Western  Australia,  the  colony  which 
appears  to  require  so  much  to  make  up 
her  loss  of  revenue,  how  can  we  expect 
to  get  over  the  difficulties  which  we  have 
to  face  ?  I  do  not  wish  to  say  an  unkind 
word  to  South  Australia,  but  I  am  afraid 
that  there  is  a  Murray  River  running 
between  Western  Australia  and  South 
Australia  somewhere. 

Mr.  Symon. — Not  a  Murray  River — a 
golden  river. 

Mr.  FRASER.— Yes,  a  golden  river; 
that  is  better.  This  trouble  will  only 
last,  at  the  most,  for  five  years,  and  will 
be  lessened  each  year  by  the  sliding 
scale. 

Mr.  Kingston. — Would  you  allow  the 
other  colonies  the  same  privilege  1 

Mr.  FRASER.— No.  Not  that  I  would 
have  any  personal  objection  to  such  an 
arrangement,  but  I  think  that  it  would 
really  stop  federation  altogether. 

Mr.  Symon. — If  we  give  this  concession 
to  Western  Australia,  what  answer  shall 
we  make  to  Victoria  if  she  asks  for  a 
similar  concession  ? 

Mr.  FRASER.— Though  I  am  a  Vic- 
torian representative  I  would  not  vote  to 
give  Victoria  such  a  concession,  because  it 
would  create  immense  difficulties.  Western 
Australia,  so  far  as  her  trade  is  concerned, 
is  a  colony  apart.  The  whole  of  her 
trade   with  the   other   colonies   is   water 


borne.  The  colony  is  a  new  one,  and  has 
sprung  into  life  within  a  very  few  years, 
and  it  cannot  be  dealt  with  upon  quite 
the  same  lines  as  colonies  which  have 
been  in  existence  for  half-a-century  or 
more.  I  do  not  see  any  better  proposal 
than  that  now  before  us.  To  my  mind, 
it  is  preferable  to  the  proposal  of  the 
Finance  Committee.  I  do  not  see  that  any 
complications  can  arise  under  it.  No 
doubt  it  may  put  a  stop  to  a  little  of 
the  trade  between  South  Australia  and 
Western  Australia  and  between  the  other 
colonies  and  Western  Australia.  That  is 
to  be  regretted,  but  the  trouble  will  be  of 
short  duration.  I  would  say,  let  the  Wes- 
tern Australians  have  this  power  and  be 
done  with  it,  so  that  we  may  settle  the 
financial  provisions  of  the  Constitution. 

Sir  JOHN  DOWNER  (South  Australia). 
— When  I  was  speaking  upon  this  matter 
before  I  pointed  out  that  Western  Austra- 
lia was  asking  for  the  power  to  collect,  of 
course  from  herown  people,  agreateramount 
of  Customs  revenue  than  was  necessary 
to  make  up  any  possible  loss  under  federa- 
tion. I  ask  the  right  honorable  member 
(Sir  John  Forrest)  if  he  wants  to  collect 
Customs  revenues  in  excess  of  this  possible 
loss?  Suppose  the  uniform  Tariff  brings 
him  in  as  much  Customs  revenue  as  he  has 
now,  does  he  want  anything  more  ? 

Sir  John  Forrest. — We  do  not  know 
what  our  population  may  be  in  the  future. 

Sir  JOHN  DOWNER.— But  you  do 
not  want  more  Customs  revenue  than  you 
are  getting  now. 

Sir  John  Forrest. — Why  not?  We 
may  want  twice  as  much. 

Sir  JOHN  DOWNER.— I  understood 
that  we  all  agreed  that  where  the  circum- 
stances of  Western  Australia  were  not 
different  from  those  of  the  other  colonies 
no  exception  should  be  made  in  favour  of 
Western  Australia. 

Sir  John  Forrest. — It  is  quite  different 
when  we  make  up  this  loss  ourselves. 

Sir  JOHN  DOWNER.— My  right  hon- 
orable friend  appears  to  want  to  get  from 
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the  uniform  Tariff  as  much  Customs  reve- 
nue as  he  gets  now,  and  to  obtain  as 
much  more  as  he  can  get  from  extra 
duties. 

Sir  John  Forrest. — Docs  the  honor- 
able member  think  that  the  Western  Aus- 
tralians will  easily  be  got  to  agree  to 
these  extra  duties  ? 

Sir  JOHN  DOWNER.— I  do  not  know 
as  to  that.  I  would  suggest  the  insertion, 
after  the  words  "  from  beyond  the  limits 
of  the  Commonwealth  "  in  the  latter  part 
of  the  amendment,  of  the  words  "to  the 
extent  necessary  to  equalize  the  proportion 
of  net  loss  of  such  state  with  such  aver- 
age." Afterwards,  1  would  re- insert  the 
remainder  of  the  Finance  Committee's 
recommendation,  except  so  far  as  the 
alteration  in  the  mode  of  payment  is  con- 
cerned. 

Sir  John  Forrest. — I  would  not  agree 
to  that. 

Sir  JOHN  DOWNER.— Even  if  the 
amendment  is  agreed  to,  I  shall  vote 
against  the  clause  as  amended.  I  shall 
move  the  amendment  to  minimize  the  evil 
of  what  I  think  a  mischievous  clause. 

Sir  Edward  Braddon. — Does  the  hon- 
orable member  think  that  any  one  will 
support  it  upon  those  terms  1 

Sir  JOHN  DOWNER.— I  think  that 
there  is  still  some  reasonableness  left  in 
the  Convention  in  spite  of  the  length  of 
this  discussion,  and  I  have  a  sure  and 
certain  hope  that  a  good  many  honorable 
members  will  vote  for  the  amendment. 
I  think  that,  after  the  luncheon  ad- 
journment, the  Premier  of  Tasmania  will 
see  that  Western  Australia  should  have 
the  right  to  impose  extra  Customs  taxa- 
tion only  to  the  extent  necessary  to 
recoup  her  for  any  diminution  in  revenue 
resulting  from  the  operation  of  this  Con- 
stitution. 

Mr.  Lyne. — But  the  honorable  member 
does  not  propose  to  let  Western  Australia 
have  an  advantage  over  the  other  colonies. 

Sir  JOHN  DOWNER.— Certainly  not. 
Mr.  Lyne. — That  was  what  the  Premier 
of  Western  Australia  seemed  to  want. 
[Sir  John  Downer. 


Sir    JOHN     DOWNER.— Yes,    I    am 

afraid  so. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  Convention  resumed  at 
five  minutes  past  two  o'clock  p.m.] 

Sir  JOHN  DOWNER.— I  intend  to 
move  my  amendment,  because  it  is  the 
logical  sequence  of  the  arguments  by 
which  the  representatives  of  Western 
Australia  support  their  position.  I  am  not 
doing  it  in  any  flippant  spirit,  but  in  all 
seriousness.  Western  Australia  says — 
"Our  position  is  exceptional,  we  are 
importers,  not  exporters ;  you  are  both. 
You  derive  benefits  which  Ave  do  not 
participate  in;  our  position  is  abnormal 
at  present.  We  believe  we  will  develop 
industries  which  will  make  us  exporters 
after  a  little  while,  and  we  want  you  to 
give  us  five  years  in  which  we  are 
to  get  the  benefit  not  only  of  your 
intercolonial  duties,  but  also  of  any 
other  duties  we  choose  to  impose  on  a 
sliding  scale.  By  that  means  you  will 
enable  us  to  protect  our  own  industries, 
to  develop  them,  and  we  sincerely  hope 
that  at  the  end  of  the  five  years  we  shall 
not  be  in  need  of  any  of  you."  That  is 
practically  the  position  that  Sir  John 
Forrest  has  taken  up. 

Sir  John  Forrest. — What  is  your  ob- 
jection to  that  ? 

Sir  JOHN  DOWNER.— There  is  no 
objection  whatever  if  you  are  allowed  to 
do  it. 

Sir  John  Forrest. — Give  us  some  in- 
ducement or  we  cannot  come  in. 

Sir  JOHN  DOWNER.— The  induce- 
ment is  to  be  the  same  inducement 
which  operates  upon  everybody. 

Sir  John  Forrest. — What  is  your 
inducement? 

Sir  JOHN  DOWNER.— It  is  of  a  mixed 
kind.  I  assure  my  right  honorable  friend 
it  is  not  all  made  up  of  pounds,  shillings, 
and  pence. 

Mr.  Symon. — It  must  be  a  material 
inducement  to  Western  Australia  to  give 
her  people  untaxed  food. 
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Sir  JOHN  DOWNER.— That  is  the 
case.  Sir  John  Forrest  asks  why  I  want 
South  Australia  to  come  in.  I  hope  it  is 
from  a  feeling  much  higher  than  any 
feeling  which  concerns  business  operations, 
or  such  considerations  as  we  have  before 
us  at  the  present  time.  I  will  do 
my  right  honorable  friend  the  justice 
to  say  that  he  has  the  higher  feel- 
ing, only  if  he  can  combine  the  noblest 
with  the  most  ignoble  motives,  he  does 
not  mind,  while  he  can  make  things  right 
all  round.  My  right  honorable  friend 
simply  asks  to  be  placed  in  a  fair  position, 
not  an  exceptional  position.  When  it 
wras  proposed  to  extend  a  benefit  to  his 
colony,  which,  he  thought,  reflected  upon 
its  dignity,  he  protested,  with  all  that 
pride  of  colony  which  becomes  him  so  well, 
against  any  such  proposition.  He  said, 
though  he  would  take  it  if  we  forced  it  upon 
him,  he  would  take  it  complainingly.  As 
far  as  I  am  concerned,  I  was  willing,  and 
am  still  willing,  to  adopt  the  report 
of  the  Finance  Committee,  which,  by 
the  way,  at  the  present  moment  is 
not  supported  by  a  single  member  of  that 
committee,  as  far  as  I  know,  except  Mr. 
Holder. 

An  Honorable  Member. — Mr.  Solo- 
mon also  supports  it. 

Mr.  Walker. — It  is  an  excellent 
scheme. 

Sir  JOHN  DOWNER.— Does  the  hon- 
orable member  think  so  1 

Mr.  Walker. — Yes,  but  I  support  this 
scheme  because  Sir  John  Forrest  approves 
of  it. 

Sir  JOHN  DOWNER.— At  present  the 
only  members  of  the  Finance  Committee 
who  support  the  recommendations  are  the 
members  from  South  Australia  who  were 
on  that  committee. 

Mr.  Isaacs.  —  They  did  not  defend  it 
on  grounds  of  justice. 

Sir  JOHN  DOWNER.— I  would  ask  Mr. 
Isaacs  if  he  can  defend  this  scheme  on 
grounds  of  justice?      Not   a    bit   of    it. 


He  says — "I  am  going  to  support  it, 
because  directly  it  is  carried  I  am  going  to 
propose  another  logical  sequence  of  this 
proposal." 

Mr.  Isaacs. — No;  I  think  it  is  an 
admirable  supplement  to  the  scheme  I 
want  to  propose. 

Sir  JOHN  DOWNER.— Exactly,  but  this 
will  come  first,  then  Mr.  Isaacs' will  come  in 
as  a  supplement.  His  clause  is  to  be  an 
addendum.  I  do  not  think  my  honorable 
friend  will  get  in  his  clause.  I  do  not 
think  he  has  the  smallest  chance,  and 
I  think  it  would  work  a  monstrous 
injustice. 

Mr.  Isaacs. — We  shall  get  something 
like  that. 

Sir  JOHN  DOWNER.— While  I  quite 
agree  that  the  position  of  Western  Aus- 
tralia is  exceptional,  and  that  she  should 
get  exceptional  treatment,  I  say — "  Don't 
be  too  lavish  in  your  treatment  of  Western 
Australia."  Let  us  combine  that  consider- 
ation with  a  reasonable  degree  of  economy 
in  our  generosity.  If  Sir  John  Forrest  is 
earnest  in  what  he  says  that  all  he  requires 
is  to  be  placed  on  an  even  condition  with 
the  other  colonies,  he  should  propose 
something  in  the  nature  of  the  amend- 
ment I  am  now  proposing.  He  should 
have  said — "I  do  not  want  to  keep 
the  duties  which  I  believe  will  recoup 
me  for  all  my  losses,  and  in  addi- 
tion to  that  be  able  to  levy  those  duties 
which  go  to  the  very  root  of  federation, 
interfere  with  its  cardinal  principle,  and 
create  anomalies,  which  have  to  exist  for 
five  years.  I  only  want  the  duty  on  the 
Commonwealth  or  the  right  in  me  to  levy 
the  customs  duties  which  are  now  imposed 
to  such  an  extent  as  circumstances  may 
prove  to  be  necessary  to  recoup  me  the 
losses  I  have  sustained  in  excess  of  the 
losses  sustained  by  other  portions  of  the 
Commonwealth." 

Sir  John  Forrest. — That  was  when  it 
came  out  of  the  pockets  of  the  Common- 
wealth. 
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Sir  JOHN  DOWNER.— That  is  the 
position  my  right  honorable  friend  has 
taken  up.  But  when  there  is  a  disposi- 
tion to  accept  that  he  asks  for  something 
more.  The  Tasmanian  representatives, 
relieved  from  their  anxiety  lest  they 
should  bu  called  upon  to  assist  this  rich 
colony,  are  willing  to  accept  anything 
which  somebody  else  has  to  pay  for. 

Mr.  Barton. — Who  says  so  ? 

Sir  JOHN  DOWNER. -That  is  what  I 
am  saying.  New  South  Wales  does  not 
care  very  much.  The  Finance  Committee 
say,  like  my  friend  (Mr.  Walker) — "Well, 
really,  all  we  have  to  consider  are  the 
views  of  Sir  John  Forrest,  and,  having 
ascertained  what  his  final  view  is,  to 
accept  it,  although  I  adhere  loyally  in 
sentiment — only  in  sentiment,  not  in  truth 
or  in  fact — to  the  report  of  the  Finance 
Committee."  I  am  going  to  propose  an 
amendment. 

Sir  John  Forrest. — What  for? 

Sir  JOHN  DOWNER.— I  am  going  to 
tell  the  honorable  gentleman  what  for? 
I  am  going  to  propose  the  amendment 
just  to  see  whether  my  honorable  friend 
has  the  accurate  sense  of  proportion  in 
his  wishes  for  right  which  I  have  always 
suspected  him  of. 

Sir  John  Forrest. — Will  you  vote  for 
it? 

Sir  JOHN  DOWNER.— No,  I  will  vote 
against  it.  I  would  like  the  majority  of 
the  members  to  see  exactly  what  I 
mean.  My  own  fear  is  that  this  will  be 
carried. 

Sir  John  Forrest. — Oh,  no,  there  is  no 
fear  of  that. 

Sir  JOHN  DOWNER.— My  own  fear 
is  that  the  amendment  of  Mr.  Deakin  will 
be  carried. 

Sir  John  Forrest. — Oh,  yes. 

Sir  JOHN  DOWNER.— My  wish  is,  if 
Mr.  Deakin's  amendment  be  carried,  to 
minimize  the  effect  of  that  amendment, 
or,  at  all  events,  to  put  it  on  lines 
right  and  just  to  everybody.  If  I 
[Sir  John  Downer. 


fail — if  the  amendment  on  the  amend- 
ment is  carried,  and  the  motion  as 
amended  is  carried,  so  that  that  which 
I  think  is  a  bad  thing  becomes  a  por- 
tion of  the  Constitution — then  I  will 
have  to  persuade  myself  that  I  can  still 
loyally  support  the  cause  which  I  have 
been  interested  in  for  so  many  years,  and 
which  is  so  dear  to  the  hearts,  I  believe, 
of  most  of  us. 

Sir  John  Forrest. — That  would  not 
upset  you,  would  it  ? 

Sir  JOHN  DOWNER.— My  honorable 
friend  knows  very  well,  as  the  representa- 
tives of  Tasmania  and  the  representatives  of 
New  South  Wales  know,  that  when  some 
particular  local  interest  comes  in  they  get 
very  much  upset.  Victoria  gets  very 
much  upset  at  times. 

Sir  George  Turner. — No,  no. 

Sir  JOHN  DOWNER.— In  fact,  I  think 
there  is  rather  a  normal  condition  of 
mental  anxiety  on  the  part  of  Victoria. 
New  South  Wales  is  in  a  condition  of 
defiance. 

Mr.  Wise. — Suppression,  not  defiance. 

Sir  JOHN  DOWNER.— At  times,  I 
think  South  Australians  want  to  do  what 
is  proper  and  right. 

Mr.  Isaacs. — For  them. 

Sir  JOHN  DOWNER.— For  them  and 
for  all,  because  the  interest  of  one  should 
be  the  interest  of  everybody.  Although 
objecting  to  the  proposal,  I  am  going  to 
move,  in  order  to  test  the  feeling  of  the 
committee 

Sir  John  Forrest. — That  is  rather 
hard. 

Mr.  Kingston. — Why  ? 

Sir  John  Forrest. —  It  will  make  it 
worse. 

Sir  JOHN  DOWNER.— I  am  trying  to 
make  it  better,  and  trying  to  bring  about 
a  state  of  things  which,  at  the  worst,  I 
shall  not  have  to  repudiate. 

Sir  John  Forrest. — And  you  will  vote 
against  both. 

Sir  JOHN  DOWNER.— I  am  sure  my 
honorable  friend  would  not  respect  me  if 
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I  did  not  vote  according  to  my  judgment. 
I  am  going  to  minimize  the  amendment — 
if  I  could  I  would  oppose  it — because  to 
minimize  a  bad  thing  is  no  evil. 

Mr.  Deakin. — This  is  a  moral  ideal  ! 
Sir  JOHN  DOWNER.— I  have  seen  the 
need  of  it. 

Mr.  Deakin. — For  export  only. 
Sir  JOHN  DOWNER — I  now  move- 
That,  after  the  word  "  states  "  (line  2),  the 
following  words  be  inserted  : — 

"  The  Commonwealth  shall  re-impose  and 
collect  the  customs  duties  in  the  state  of 
Western  Australia  existing  at  the  time  of 
the  imposition  of  uniform  duties  upon  goods 
not  originally  imported  from  beyond  the  limits 
of  the  Commonwealth  to  the  extent  necessary 
to  equalize  the  proportionate  net  loss  of  that 
state  with  such  average.  Such  duties  shall  be 
re-imposed  and  collected  for  five  years  with  a 
deduction  of  20  per  centum  per  annum  (that  is 
to  say),  with  a  deduction  of  20  per  centum 
for  the  second  year,  40  per  centum  for  the 
third  vear,  60  per  centum  for  the  fourth  year, 
and  80  per  centum  for  the  fith  year,  and  at  the 
end  of  the  fifth  year  customs  duties  on  all  such 
goods  shall  cease  and  determine. " 

I  move  this  amendment  hoping,  in  the 
cause  of  federation,  the  committee  will 
seriously  consider  whether  it  is  expe- 
dient to  make  a  provision  in  respect  of 
Western  Australia,  however  desirable  it 
may  be  that  that  colony  should  be  in  the 
Federation,  which,  on  the  face  of  it,  in  the 
most  unfederal  spirit,  would  work  harm 
to  one  of  the  states. 

Mr.  Deakin. — Do  you  say  what  the 
particular  net  loss  means  ? 

Sir  JOHN  DOWNER.— I  take  the  re- 
port of  the  Finance  Committee.  I  take 
clause  92,  as  recommended  by  the  Finance 
Committee. 

Mr.  Deakin. — You  accept  the  definition 
there  ? 

Sir  JOHN  DOWNER.— Yes,  I  take 
that  and  then  go  on.  I  take  all  the  pre- 
mises by  which  you  arrive  at  the  net 
loss,  and  then  I  provide  how  the  net  loss 
is  to  be  made  up. 

Sir  George  Turner. — And  you   allow 
the  people  of  Western  Australia  to  make 
up  their  own  net  loss  1 
[78]       '' 


Sir  JOHN  DOWNER.— Oh,  yes,  they 
are  entitled  to  do  that,  I  think. 

Mr.  McMillan. — How  about  the  first 
year?     You  have  no  calculation. 

Sir  JOHN  DOWNER.— You  have  to 
make  your  calculation  as  soon  as  you  can. 
That  will  be  a  matter  for  the  Parliament 
of  the  Commonwealth.  My  intention  is 
that  the  Commonwealth  shall  make  that 
calculation.  The  Parliament  of  the  Com- 
monwealth will,  in  respect  to  Western 
Australia,  continue  such  of  the  duties  at 
the  rates  which  are  at  present  imposed 
and  which  may  be  necessary  for  the  pur- 
pose of  recouping  to  Western  Australia 
any  loss. 

Mr.  McMillan.— What  data  will  they 
have  ? 

Sir  JOHN  DOWNER.— I  would  like  to 
know  my  honorable  friend's  data  for  the 
extraordinary  proposition,  which  is  rule 
of  thumb  at  the  best,  and  which  he  does  not 
agree  with,  but  thinks  it  will  not  affect 
New  South  Wales? 

Sir  John  Forrest. — You  had  better 
withdraw. 

Sir  JOHN  DOWNER.— I  certainly  will 
not  withdraw.  We  have  discussed  the 
matter  sufficiently,  so  far  as  the  general 
question  is  concerned,  and  by  this  time 
we  ought  to  know  pretty  well  what  we 
are  about.  We  have  had  a  report,  which 
I  am  willing  to  adopt,  and  of  which  Sir 
John  Forrest  approved,  but  afterwards 
repudiated.  We  have  another  recom- 
mendation with  which  I  distinctly  dis- 
agree, and  which,  if  it  cannot  be  improved, 
I  hope  will  be  rejected  altogether. 

Sir  John  Downer's  amendment  was 
negatived  without  a  division. 

Mr.  LYNE  (New  South  Wales).— I  shall 
not  detain  the  committee  more  than  two 
or  three  minutes,  but  I  think  there  was 
something  in  the  contention  raised  by  Mr. 
Symon,  when  he  pointed  out  that  there 
was  a  possibility  under  Mr.  Deakin's  pro- 
posal that  Western  Australia  would  obtain 
a  larger  revenue  than  she  obtains  at  the 
present  time. 
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Sir  John  Forrest. — The  last  decision 
was  on  that. 

Mr.  LYNE. — No,  the  last  decision  was 
on  Sir  John  Downer's  amendment. 

Sir  John  Forrest. — Well,  that  was  it. 

Mr.  LYNE. — But  it  had  other  matters 
in  it  as  well.     The  insertion  of  one  or  two 
words   in    Mr.    Deakin's    proposal    would 
prevent  Western    Australia    obtaining  a 
larger  revenue  than  she  now  obtains,  and 
I  understand  Mr.  Deakin's  proposal  to  be 
that  Western  Australia  shall  be  guaranteed 
against  any  loss,  and  nothing  more.     If 
the  proposal  may  possibly  give  her  more 
revenue  than  she   obtains  at   present,  I 
certainly  do  not  think   that  that  is  the 
intention    of    the    committee.       I   stated 
at  the  outset  that  if  I  voted  for  this  pro- 
posal it  would  be  because  it  was  the  better 
of   the   two   proposals   before  the   Chair. 
The  proposal  of  the  Finance  Committee 
is  not  so  good  as  this  one,   but   I  am  not 
at    all   anxious   to   see    this    amendment 
passed,    nor   do   I   think  it  is  entirely  a 
satisfactory   solution    of    the     difficulty. 
Moreover,   if  there  is  any    possibility  of 
Western  Australia  obtaining  a  larger  re- 
venue than  she  now  obtains,  this  proposal 
will    not    meet    with  the  approval   with 
which   it    would   be    received   if    it    was 
simply   to   allow   Western    Australia    to 
reduce  her  duties  20  per  cent,  each  year, 
instead  of  immediately  on  the  imposition 
of  the  uniform  Tariff,   and  thus  prevent 
her  suffering  any  loss  of  Customs  revenue 
through  federation.     I  would  like  to  say 
a  word  with  reference  to  the  speech  of 
Mr.  Dobson,  who  suggested  that  the  colony 
of  Western  Australia  should  be  allowed  to 
take  the  duties  off  any  of  her  importations 
regardless  of  the  wishes  of  the  other  colo- 
nies.    I  think  that  that  might  act  very 
unfairly.      We   will    take,    for    instance, 
the  case  of  flour.     If  Western  Australia 
kept    the    full    rate    of    duty    on    flour, 
that  would  be  injurious   to  the  exporta- 
tion from  the  other  colonies,  but  if  she 
reduced   her   Tariff  by  20   per  cent,    all 
round,    it  would  be  only  a  proportionate 
reduction. 

[Mr.  Lyne. 


Mr.  Dobson.-— I  said  that  she  should 
have  liberty  to  reduce  duties,  and  then  let 
20  per  cent,  go  off  the  reduced  rates. 

Mr.  LYNE.— I  understood  the  honorable 
member  to  say  that  Western  Australia 
should  be  able  to  select  out  of  her  Tariff 
any  particular  items  she  chose,  and  reduce 
the  duties  on  them. 

Mr.  Dobson.— No;  I  said  she  should 
be  able  to  select  any  of  the  articles  on 
which  duties  are  now  imposed. 

Mr.  LYNE.— I  did  not  understand  the 
honorable  member  to  say  that  she  should 
reduce  the  duties  on  all  articles  20  per 
cent.,  but  that  she  should  be  allowed  to 
select  any  particular  ones  for  reduction. 

Mr.  Dobson. — No ;  let  me  give  you  an 
illustration.  Supposing  she  had  a  duty  of 
£1  per  ton  on  chaff,  she  could  reduce  it 
to  10s.,  and  then  take  20  per  cent,  off  the 
10s. 

Mr.  LYNE. — Then  I  did  not  understand 
the  honorable  member  properly.  I  thought 
the  honorable  member  suggested  that  the 
20  per  cent,  should  come  off  generally, 
whatever  rate  she  fixed  on  as  the  basis, 
and  I  feel  that  we  should  not  do  any- 
thing which  would  give  a  probable  increase 
of  revenue  to  Western  Australia  instead 
of  simply  enabling  her  to  protect  herself 
against  any  loss  that  might  arise  during 
the  five  years. 

Mr.  SYMON  (South  Australia).— To 
give  effect  to  the  suggestion  I  made,  and 
also  to  secure  the  determination  of  this 
provision  when  the  necessity  for  it  ceases, 
I  beg  to  move  the  addition  to  Mr.  Deakin's 
amendment  of  the  following  : — 

Provided  that  this  provision  shall  cease  to 
have  effect  if  and  whenever  there  shall  be  no 
diminution  of  revenue  to  Western  Australia 
owing  to  the  imposition  of  uniform  duties  of 
customs  or  by  the  operation  of  free  trade  and 
interchange  among  the  several  states. 

Mr.  BARTON  (New  South  Wales).— I 
wish  to  know  whether  that  provision  is  in- 
tended to  operate  in  such  a  case  as  this : 
If  there  be  a  year  in  which  the  state  of 
Western  Australia  is  not  under  any  loss, 
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is  the  whole  operation  of  Mr.  Deakin's 
amendment  then  to  cease,  notwithstanding 
that  there  may  be  other  years  during  the 
five  years  in  which  there  will  be  a  loss  1 
I  should  like  to  know  whether  the  amend- 
ment is  to  operate  to  that  extent,  or  is  it 
to  be  made  clear  that  its  operation  in 
the  case  I  have  pointed  out  is  to  be 
prevented  1 

Mr.  SYMON  (South  Australia).— 
I  intend  that  the  moment  any  diminu- 
tion of  revenue  ceases  the  operation  of 
Mr.  Deakin's  amendment  shall  cease. 

Mr.  Deakin. — How  are  you  to  know 
the  moment? 

Mr.  SYMON. — In  the  same  way  as  you 
ascertain  whether  there  is  a  diminution. 

Mr.  Deakin. — A  relative  diminution. 

Mr.  SYMON.— Yes.  The  whole  object 
is  to  secure  Western  Australia  against  loss 
to  her  Treasury.  If  there  is  no  loss,  that 
can  be  ascertained  in  the  ordinary  way. 
I  intend,  by  my  proposal,  that  the 
moment  there  is  no  loss  this  special 
provision  shall  cease. 

Sir  John  Forrest. — What  do  you  mean 
by  loss  1 

Mr.  SYMON.— Personally,  I  do  not  call 
it  loss,  I  call  it  simply  a  dislocation  of  the 
Western  Australian  Treasury.  The  right 
honorable  gentleman  will  be  able  to  find 
out  whether  there  is  a  loss,  and,  if  so, 
what  that  loss  is.  The  whole  of  the  pro- 
visions embodied  in  the  Finance  Commit- 
tee's scheme  have  been  directed  to  ascer- 
tain what  is  there  called  the  loss,  the 
proportionate  net  loss,  or  the  diminution 
in  the  receipts  of  the  Treasury  of  Western 
Australia  through  the  Custom-house,  and 
what  I  propose  to  do  is  to  apply  this 
method,  if  the  Convention  agrees  to  it,  to 
provide  that  the  moment  there  is  no 
diminution  this  special  provision  shall 
cease. 

Mr.  Dobson. — Your  proposal  applies  to 
a  whole  year's  loss. 

Mr.  SYMON.— Yes. 

Mr.  Dobson. — Then  why  not  say  so. 

Mr.  SYMON. — It  is  not  necessary  to 
say  so,  because  you   can   only    ascertain 


annually  whether  there  is  a  loss,  and,  if 
so,  what  that  loss  is. 

Mr.  Dobson. — Some  honorable  members 
do  not  understand  it  in  that  way. 

Mr.  SYMON. — That  is  what  the  words 
of  my  amendment  wrould  cover.  There 
must  be  one  year's  transactions  com- 
pleted before  the  loss,  if  any,  can  be 
ascertained. 

Mr.  O'CONNOR  (New  South  Wales).— 
It  appears  to  me  that  none  of  these 
expedients  for  bringing  this  provision 
into  operation,  with  regard  to  the  loss 
of  revenue,  can  have  any  application 
at  all.  In  dealing  with  the  matter  on 
the  basis  of  paying  a  certain  sum  of 
money  the  amount  could  be  ascertained, 
because  the  payment  would  not  be  made 
till  the  end  of  the  year,  when  the  loss 
could  be  absolutely  ascertained,  and, 
therefore,  if  it  was  only  just  a  money 
payment  that  was  to  be  made  by  all  the 
colonies,  it  should  be  on  the  ascertained 
loss.  But  that  expedient  has  proved  itself 
unsatisfactory  to  most  of  the  colonies  for 
many  reasons.  At  one  time  I  was  pre- 
pared to  support  that  proposal  in  the  ab- 
sence of  anything  better,  but  it  appears 
to  me  that  Mr.  Deakin's  amendment  re- 
lieves us  of  a  great  deal  of  difficulty,  and 
will  put  the  matter  on  the  fairest  possible 
basis.  But,  having  arranged  to  give  this 
benefit  to  Western  Australia,  I  will  be  no 
party  to  fritter  it  away,  so  that  it  will  be  of 
no  value.  We  must  look  at  the  thing  fairly 
and  squarely.  We  cannot  give  Western 
Australia  a  money  compensation.  Then 
what  are  we  going  to  do  ?  We  are  going 
to  grant  a  compensation  which  will  give 
a  certain  advantage  to  Western  Australia. 
There  is  no  question  that  it  will  give  an 
advantage  to  Western  Australia,  and  it 
seems  to  me  that  we  must  be  prepared  to 
pay  that  price  for  the  benefit  of  having 
Western  Australia  in  this  Union.  That 
appears  to  me  to  be  the  least  objectionable 
way  of  making  a  special  concession  to 
Western  Australia.  Let  me  point  out  to 
Mr.  Symon  how  impossible  it  is  that  the 
provision  he  suggests  can  be  brought  into 
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operation.  I  presume  that  you  could  not 
ascertain,  till  the  end  of  a  financial  year, 
whether  Mr.  Symon's  provision  was  to 
operate  or  not.  Well,  if  at  the  end  of 
some  financial  year  you  find  that  there 
is  no  diminution  of  revenue  in  Wes- 
tern Australia,  as  compared  with  the  year 
prior  to  the  introduction  of  the  uniform 
Tariff,  Mr.  Deakin's  proposal  can  no 
longer  apply  ;  but  until  that  fact  is  ascer- 
tained all  your  traders  are  in  a  state  of 
absolute  uncertainty  as  to  what  the  duties 
of  customs  imposed  in  the  following  year 
will  be.  That  is  the  condition  they  will 
be  placed  in  every  year. 

Mr.  Symon. — No ;  once  the  diminution 
of  revenue  ceased,  Mr.  Deakin's  proposal 
would  never  be  revived. 

Mr.  O'CONNOR.— If  that  is  so,  yours  is 
unjust,  because  it  is  certainly  not  intended 
to  compensate  Western  Australia  for  the 
loss  of  one  year  only.  If  another  year's 
loss  occurs  it  must  be  compensated  for. 
If  the  honorable  member's  amendment 
means  that  Mr.  Deakin's  provision  is  not 
to  be  revived  again,  he  is  proposing  an 
injustice,  and  if,  on  the  other  hand,  it  is 
to  be  revived,  traders  will  be  in  a  state  of 
continual  ferment  and  uncertainty. 

Sir  Edward  Braddon. — Traders  could 
provide  against  any  loss,  owing  to  the 
decrease  of  customs  duties,  if  they  knew 
the  decrease  was  coming. 

Mr.  O'CONNOR.  —  That,  of  course, 
would  be  an  answer  to  another  objection 
to  the  sliding  scale.  I  do  not  like  the 
sliding  scale,  but  it  might  be  made  not 
very  objectionable  if  it  had  a  certain  tenure 
for  four  or  five  years,  but  if  there  is  to  be 
no  certainty  about  its  continuance,  it 
will  be  an  embarrassing,  mischievous,  and 
disturbing  influence  on  trade.  The  reason 
that  I  support  Mr.  Deakin's  proposal  alto- 
gether is  that  I  think  it  must  be  taken  as 
a  whole.  I  do  not  think  it  is  scientific — 
it  is  objectionable  in  many  ways,  but  it  is 
the  best  thing  we  have  been  able  to  evolve 
after  a  discussion  which  has  lasted  a  con- 
siderable time,  and  after  the  application  of 
a  great  deal  of  ingenuity  to  the  solution 
[Mr.  O'Connor. 


of  this  problem.  It  appears  to  me  that 
Mr.  Deakin's  proposal  will  operate  justly 
in  this  sense  :  That  the  payment  will  come 
from  the  colony  which  is  chiefly  concerned, 
and  that  the  other  colonies  will  lose  no 
money,  although  they  will  certainly  lose, 
for  a  time,  the  full  advantages  of  free- 
trade  with  Western  Australia.  Well,  that 
is  what  we  must  be  prepared  to  pay  to 
induce  her  to  join  the  Federation.  I  quite 
admit  the  force  of  Mr.  Kingston's  state- 
ment that  that  loss  will  fall  on  the  colonies 
in  a  varying  degree.  Perhaps  South  Aus- 
tralia would  gain  more  from  absolute  free- 
trade  than  New  South  Wales,  but,  on  the 
other  hand,  while  Victoria  will  lose  consi- 
derably from  this  arrangement,  New  South 
Wales  will  lose  a  certain  amount,  and  Tas- 
mania will  lose  a  certain,  although  a  smaller, 
amount.  As  practical  men,  however,  we 
must  make  up  our  minds  to  that  loss,  and 
I  hope  that,  with  the  advantage  of  her 
proximity  to  Western  Australia,  and  of 
her  production  of  the  particular  things 
that  the  people  of  that  colony  require — 
advantages  which  have  already  given  great 
benefit  to  South  Australia — she  will  still 
retain  and  improve  upon  her  present  trade 
with  the  West,  because  she  will  then  be  in 
a  better  position  to  trade  with  Western 
Australia  than  she  is  under  the  existing 
Tariff,  South  Australia  has  already  a 
large  trade  with  Western  Australia, 
with,  prospects  of  that  trade  increasing, 
and  under  this  sliding  scale  arrangement 
for  the  reduction  of  the  customs  duties  of 
Western  Australia  I  hope  that  her  trade 
with  that  colony  will  be  still  greater  in 
years  to  come.  But  I  rose  to  point  out  the 
objections  to  Mr.  Symon's  amendment.  It 
appears  to  me,  not  only  should  that  amend- 
ment be  rejected,  but  that  Mr.  Deakin's 
proposal,  with  some  few  amendments,  will 
meet  the  difficulties  of  the  case.  I  will 
point  out  some  ways  in  which  I  think  the 
provision  should  be  amended,  not  neces- 
sarily now,  but  if  Mr.  Deakin  is  willing 
to  accept  the  amendments  in  substance 
they  may  be  put  into  drafting  form  after- 
wards.    I  think  there  ought  to  be  power 
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to  take  any  one  or  more  of  the  duties  of 
Western  Australia  and  deal  with  them, 
and  that  Western  Australia  should  not  be 
bound  to  deal  with  the  whole  of  her 
Tariff. 

Mr.  Deakin. — I  quite  agree  with  that. 

Mr.  O'CONNOR.— I  think  also  that 
there  ought  to  be  some  power  to  enable 
the  Commonwealth  and  Western  Australia, 
by  agreement,  to  modify  the  duties  from 
time  to  time,  otherwise  you  bind  Western 
Australia  for  the  whole  five  years  to  the 
duties  which  happen  to  be  imposed  on 
particular  products  at  the  time  the  uniform 
duties  of  customs  come  into  existence. 

Mr.  Deakin. — I  agree  with  that,  too. 

Sir  John  Forrest. — Mr.  O'Connor  means 
to  give  the  state  power  to  decrease,  but  not 
to  increase,  duties  of  customs  within  the 
nve  years. 

Mr.  O'CONNOR.— Yes,  the  Common- 
wealth and  Western  Australia.  And,  of 
course,  that  must  be  done.  If  those  two 
provisions  are  made  there  will  be  sufficient 
elasticity  about  the  arrangement  to  en- 
able it  to  be  worked,  and  I  hope  that 
Western  Australia,  possibly  in  the  interests 
of  her  own  people,  may  not  only  see  fit  to 
relax  the  terms  of  this  provision  in  such 
a  way  as  will  be  an  advantage  to  her,  but 
that  long  before  the  five  years  are  up  she 
will  be  able  to  throw  her  ports  open  to 
the  products  of  the  other  colonies.    . 

Mr.  Dobson. — Ought  she  to  have  to  wait 
until  she  gets  the  consent  of  the  Federal 
Parliament  to  do  that  ? 

Mr.  DEAKIN  (Victoria).  -  I  shall 
accept  the  amendments  Mr.  O'Connor  has 
suggested.  I  did  not  endeavour  to  cast 
my  amendment  into  proper  form  to  fit  it 
into  the  Bill,  but  simply  to  express  plainly 
what  was  meant.  I  shall  be  quite  pre- 
p  ired  to  accept  any  other  necessary  draft- 
ing amendments. 

Mr.  DOBSON  (Tasmania).— I  would 
like  to  ask  Mr.  O'Connor,  supposing  in 
the  third  year  the  uniform  Tariff  makes 
up  to  Western  Australia  all  her  loss,  will 


it  be  possible  for  this  provision  to  apply 
in  the  fourth  and  fifth  years  ? 

Mr.  O'CONNOR  (New  South  Wales).— 
The  answer  to  that  question  is,  that  we 
cannot  tell  what  the  result  of  the  fourth 
and  fifth  years  will  be  until  they  have 
gone  by. 

Mr.  Dobson. — But  you  are  discarding 
Mr.  Symon's  amendment. 

Mr.  SYMON  (South  Australia).— Mr. 
Dobson  desires  to  make  the  matter  perfectly 
clear.  We  have  drifted  away  altogether 
from  the  original  position  on  which  we 
debated  this  subject,  and  now  it  is  simply 
a  question  of  whether  we  are  to  allow 
Western  Australia  to  continue  her  policy 
of  protection  on  a  sliding  scale  for  five 
years.  What  is  the  good  of  talking  about 
a  loss  to  the  Treasury  and  that  sort  of 
thing  1  Sir  John  Forrest  wants  to  keep  up 
the  policy  of  protection  for  the  sake  of 
the  butter-makers,  the  hay  and  wheat 
growers,  and  those  sort  of  people  in  Wes- 
tern Australia,  to  the  detriment  of  the 
producers  of  similar  things  in  other  parts 
of  the  Commonwealth.  Now,  I  say  that 
it  will  be  a  violation  of  the  principles  we 
have  implanted  in  this  Constitution  if 
such  a  state  of  things  is  allowed  to  pre- 
vail ;  and  when  Sir  John  Forrest  talks 
about  his  difficulty  in  ascertaining  the  ad- 
vantages of  federation  to  his  colony,  let 
me  remark  that  it  is  surely  of  the  greatest 
possible  advantage  that  he  should  be  able, 
immediately  on  the  establishment  of  feder- 
ation, to  give  to  his  people  untaxed  food. 
Why  should  we  seek  to  impose  upon  them 
the  injustice  of  taxed  food  for  a  period  of 
five  years  ? 

Sir  John  Forrest. — That  is  their  busi- 
ness. 

Mr.  SYMON. — It  is  my  business — the 
business  of  every  member  of  this  Convention 
— just  as  much  as  it  is  my  honorable  friend's 
business.  There  are  far  greater  numbers 
of  people  in  Western  Australia  who  are 
interested  in  having  these  duties  imme- 
diately remitted  than  are  interested  in 
having  them  continued. 
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Sir  John  Forrest. — That  i3  for  them- 
selves to  consider. 

Mr.  SYMON.— No  doubt  it  is  for  them- 
selves, but  we  are  now  considering  the 
interests  of  the  whole  of  Australia,  and 
considering  a  Constitution  to  be  founded 
on  the  principle  of  free  interchange,  free- 
trade  between  the  different  states. 

Sir  John  Forrest. — It  is  not  all  on 
food. 

Mr.  SYMON.— My  honorable  friend 
(Mr.  Solomon)  the  other  day  estimated 
that  the  amount  of  duty  on  food — food 
for  man  and  beast — was  £213,000  per 
annum. 

Sir  John  Forrest. — But  the  amount  is 
£378,000  altogether. 

Mr.  SYMON.— The  great  bulk  of  these 
intercolonial  duties  are  duties  on  food, 
and  we  are  face  to  face  with  the  plain 
question  of  having  to  maintain  for  Wes- 
tern Australia  a  system  of  protection  for 
five  years  against  their  fellow  citizens  in 
the  other  colonies,  under  the  guise  of 
preventing  a  dislocation  of  the  Treasurer's 
accounts.  Now,  surely  that  is  not  the 
position  in  which  my  right  honorable 
friend  (Sir  John  Forrest)  would  wish  to 
place  us  ? 

Mr.  Fraser. — Otherwise,  we  shall  not 
get  Western  Australia  in  at  all. 

Mr.  SYMON.— We  will  get  them  in 
right  enough ;  they  will  come  in.  They 
have  much  larger  considerations  to  move 
them  into  this  Federation  than  the  mere 
question  of  pounds,  shillings,  and  pence. 
It  is  not  the  mere  sordid  element — at  any 
rate,  not  as  reckoned  in  that  particular 
way— but  it  is  for  a  far  larger  gain  that 
my  right  honorable  friend  (Sir  John  For- 
rest) himself  and  his  colony  will  be  brought 
into  more  intimate  relations  of  citizenship 
with  the  whole  of  the  rest  of  Australia, 
commercially,  personally,  and  in  every 
other  way.  He  sees  quite  well  that  in 
addition  to  all  his  gold  boom  he  will  have 
prosperity  opening  out  to  him  that  will 
repay  him  infinitely  more  than  this  paltry 
re-arrangement  of  these  protectionist 
duties. 

[Mr.  Symon. 


Sir  John  Forrest. — Then  what  are  you 
arguing  for  ? 

Mr.  SYMON. — I  am  appealing  to  my 
right  honorable  friend  to  withdraw  his 
support  from  this  amendment,  to  put  his 
trust  in  his  own  people  and  his  own  colony, 
and  to  tell  us  he  won't  have  this  special 
consideration  at  all. 

Mr.  Sy mon's  amendment  was  negatived. 

Question  —  That  the  words  of  Mr. 
Deakin's  amendment  proposed  to  be  in- 
serted be  so  inserted — put. 

The  committee  divided — 

Ayes 31 

Noes 11 

Majority  for  Mr.  Deakin's  amend-  (  n~ 
ment  ...  ...  ...  ) 

Ayes. 

Abbott,  Sir  J.  P.  Isaacs,  I.  A. 

Barton,  E.  James,  W.  H. 

Berry,  Sir  G.  Lee  Steere,  Sir  J.  G. 
Braddon,  Sir  E.  N.  C.    Lewis,  N.  E. 

Briggs,  H.  Lyne,  W.  J. 

Brown,  N.  J.  McMillan,  VV. 

Carruthers,  J.  H.  O'Connor,  R.  E. 

Clarke,  M.  J.  Peacock,  A.  J. 

Dobson,  H.  Quick,  Dr.  J. 

Douglas,  A.  Reid,  G.  H. 

Forrest,  Sir  J.  Turner,  Sir  G. 

Fraser,  S.  Venn,  H.  W. 

Fysh,  Sir  P.  O.  Walker,  J.  T. 

Grant,  C.  H.  Wise,  B.  R. 
Hassell,  A.  Y.  Tdkr. 

Henry,  J.  Deakin,  A. 

Noes. 

Cockburn,  Dr.  J.  A.  Leake,  G. 

Crowder,  F.  T.  Solomon,  V.  L. 

Glynn,  P.  M.  Symon,  J.  H. 

Gordon,  J.  H.  Trenwith,  W.  A. 
Howe,  J.  H.  Teller. 

Kingston,  C.  C.  Downer,  Sir  J.  W. 

Pair. 
Aye.  No. 

Moore,  W.  Holder,  F.  W. 

Question  so  resolved  in  the  affirmative. 

The  CHAIRMAN.— The  question  now 
is  that  all  the  remaining  words  after 
"  showing "  proposed  to  be  struck  out 
stand  part  of  the  clause. 

Mr.  McMILLAN  (New  South  Wales).— 
There  is  a  suggestion  I  was  going  to  make. 
The  question  is  whether  this  clause  gives 
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power  for  the  Western  Australian  Govern- 
ment to  adopt  the  uniform  Tariff  of  the 
Commonwealth  1  There  is  no  doubt  that 
one  of  the  weak  spots  of  this  proposal  is 
that  you  may  have  a  difference  in  the  rates 
of  duty  between  the  uniform  Tariff  and 
the  old  Tariff  of  Western  Australia.  I  do 
not  know  whether  this  point  can  be  met 
by  the  Drafting  Committee,  but  it  would 
be  a  good  thing  if  the  clause  was  suffi- 
ciently elastic  to  allow  the  Treasurer  of 
Western  Australia  to  agree,  as  the  basis  of 
this  arrangement,  to  the  uniform  Tariff 
wherever  it  could  apply  to  the  same 
articles.  I  will  read  a  proviso  which  has 
been  drafted  for  me  on  this  subject,  and 
I  will  then  leave  the  matter  in  the  hands 
of  the  committee  : — 

Provided  that  in  the  case  of  goods  made  duti- 
able by  the  uniform  Tariff,  the  colony  of  West- 
ern Australia  may  elect,  in  respect  of  similar 
goods,  that  duty  shall  be  collected  at  the  rate 
fixed  by  the  uniform  Tariff. 
I  think  if  the  uniform  Tariff  could  be 
applied 

Mr.  Kingston. — It  might  give  them 
more. 

Mr.  McMILLAN.— Of  course,  but  on 
the  other  hand,  by  the  sliding  scale,  the 
duty  will  be  decreasing  every  year.  Under 
this  provision  you  would  never  have  a  duty 
higher  in  the  Western  Australian  Tariff 
than  you  would  have  in  the  uniform  Tariff. 

Mr.  Barton. — Would  your  amendment 
secure  that  ? 

Mr.  McMILLAN. — I  only  bring  forward 
the  suggestion  to  be  considered.  Perhaps 
the  Drafting  Committee  will  suggest  some- 
thing that  will  make  the  clause  sufficiently 
elastic  to  allow  this  kind  of  negotiation 
between  the  Treasurer  of  the  state  and 
the  Commonwealth. 

Mr.  BARTON  (New  South  Wales).— I 
am  afraid  that  this  is  not  a  matter  of 
drafting  at  all.  I  take  it  the  intention  is 
to  make  some  proposal  under  which  Wes- 
tern Australia  will  have  the  option  of 
applying  the  external  duties  of  the  uni- 
form Tariff  intercolonial ly  to  the  products 
of  other  colonies.  Judging  from  Mr. 
McMillan's  remarks,  my  impression  is  that 


he  intends  that  to  apply  by  way  of  ameli- 
oration to  the  other  colonies,  to  enable 
Western  Australia  to  apply  the  duties  of 
the  uniform  Tariff  in  place  of  her  own, 
on  the  assumption  that  she  will  apply 
them  in  place  of  any  higher  duties 
she  may  be  exacting.  Now,  the 
proposal  which  my  honorable  friend  has 
outlined  does  not  carry  out  the  view 
which  he  seems  to  entertain.  It  would 
render  it  optional  for  the  Treasurer  of 
Western  Australia  to  take  either  the 
duties  in  existence  in  his  own  state  at  the 
time  of  the  imposition  of  the  uniform 
Tariff,  or  to  take  in  their  place  those  pre- 
scribed by  the  uniform  Tariff,  and  apply 
those  intercolonially. 

Mr.  Fraser. — To  intercolonial  produce 
and  manufactures? 

Mr.  BARTON.— Togoods  "not originally 
imported  from  beyond  the  limits  of  the  Com- 
monwealth,"which  is  the  phrase  used  in  Mr. 
Deakin's  amendment.  That  means  goods 
produced  or  manufactured  in  the  states. 
Now,  if  Mr.  McMillan  wishes  to  make  it  so 
that  if  the  Commonwealth  Tariff  is  the 
lower  one  of  the  two  in  respect  of  goods 
produced  intercolonially  that  Tariff  should 
be  applied,  his  amendment  should  go  so 
far  as  to  specify  that,  and  say  that  in  such 
a  case  those  duties  shall  be  charged.  If 
honorable  members  will  consider  the 
matter  they  will  see  that  this  is  not 
a  question  of  drafting  at  all,  it  is 
altogether  a  matter  of  policy,  and  a 
very  important  matter  of  policy.  It 
might  or  might  not  suit  Western  Aus- 
tralia to  agree  to  this,  and  it  might  or 
might  not  suit  the  Convention  to  place  a 
provision  on  these  lines  in  the  Constitu- 
tion. It  is  quite  clear,  however,  that  the 
Drafting  Committee  cannot  help  the  Con- 
vention in  this  matter  unless  something 
in  the  nature  of  an  instruction  is  given  to 
the  Drafting  Committee.  In  the  absence 
of  that  they  cannot  frame  clauses  con- 
jecturally.  Matters  of  policy  are  no 
concern  of  the  Drafting  Committee, 
and  therefore  I  would  like  the  Convention 
not  to  leave  this  matter  in  a  nebulous  state, 
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but  to  let  us  understand  perfectly  whether 
there  is  to  be  an  option,  first,  to  take 
the  Federal  Tariff  instead  of  the  exist- 
ing Tariff  of  Western  Australia,  so  far 
as  it  applies  to  goods  not  originally  im- 
ported into  the  Commonwealth,  and  if 
chat  is  so,  whether  that  is  to  be  a  mere 
matter  of  discretion,  or  whether  there  is 
to  be  an  understanding  that  the  Federal 
Tariff,  if  the  lower  one,  is  to  be  adopted 
in  preference  to  the  other. 

Mr.  FRASER  (Victoria).— I  hope  that 
we  shall  not  hamper  the  decision  we  have 
arrived  at  by  making  any  further  amend- 
ment. Five  years  will  pass  very  quickly, 
and  it  is  not  worth  while  to  worry  our 
brains  in  adding  any  more  provisions. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  take  it  the  intention  is  this — I 
do  not  know  that  it  is  expressed,  but  I 
have  no  objection  to  it — that  the  Tariff 
in  existence  in  Western  Australia  when 
uniform  customs  duties  come  into  force 
shall  still  be  applicable  to  intercolonial 
imports.  At  the  same  time,  I  do  not 
wish  to  make  that  a  hard-and-fast 
rule  for  the  whole  of  the  five  years. 
The  Legislature  of  Western  Australia 
might  desire  during  that  period  to  reduce 
the  intercolonial  duties,  and  no  one  should 
object  to  their  having  the  power  to  do  so. 
That  is  a  matter  the  Drafting  Committee 
might  deal  with.  The  uniform  Tariff 
might  be  higher  than  our  own  Tariff. 
Even  if  it  were  a  little  lower,  the  Legis- 
lature of  Western  Australia  might  desire 
to  go  lower  still,  and  unless  the  power  was 
given  to  them  they  would  not  be  able  to 
do  so.  We  should  give  the  Legislature  of 
Western  Australia  a  free  hand  not  to  in- 
crease, but  to  reduce  duties,  if  they  think 
fit  to  do  so,  during  the  five  years. 

Mr.  DOBSON  (Tasmania).— I  voted  for 
the  last  amendment  with  great  misgivings, 
and  I  should  1  ke  now  to  ask  the  leader  of 
the  Convention  whether  he  does  not  think 
that,  as  a  matter  of  Constitution  building, 
we  should  try  to  frame  a  provision  to  meet 
the  objection  taken  by  Mr.  Symon?  It 
ought  to  be  set  out  that  whenever  it  is 
[Mr.  Barton. 


shown  that  the  uniform  Tariff  is  giving  to 
Western  Australia  an  equivalent  of  the 
loss  caused  by  intercolonial  free-trade,  the 
operation  of  this  provision  should  cease. 
The  Drafting  Committee  devoted  great 
attention  to  this  point.  They  gave  hours 
to  it,  and  the  clause  they  submitted  was 
framed  on  that  understanding.  We  are  now 
departing  from  it.  I  think  it  would  alter 
my  voting  if  I  saw  that  Western  Australia 
was  to  get  the  benefit  of  this  blot  on  the 
Constitution  even  when  they  were  incur- 
ring no  loss  under  the  uniform  Tariff,  but 
making  a  gain. 

Mr.  BARTON  (New  South  Wales).— I 
have  not  given  a  vote  with  more  reluctance 
during  the  whole  of  the  proceedings  of  the 
Convention  than  the  vote  I  last  gave.  In 
answer  to  the  honorable  member,  it  seems 
to  me  that  the  question  we  have  to  ask 
ourselves  now  is  whether  this  is  a  provision 
for  the  purpose  of  maintaining  the  revenue 
of  Western  Australia,  or  for  the  purpose 
of  maintaining  intercolonial  protection  in 
Western  Australia.  I  voted  for  it  under 
its  revenue  aspect.  If  I  had  considered  it 
only  from  the  point  of  view  of  its  effect 
in  keeping  up  intercolonial  protection  in 
Western  Australia,  I  should  have  had  to 
say  to  myself  that  the  maintenance  of 
intercolonial  protection  after  the  adoption 
of  the  uniform  Tariff  was  alien  to  the  prin- 
ciples of  federation.  If  the  matter  is  to  be 
treated  from  its  revenue  aspect,  I  am  clear 
in  my  own  mind  that,  as  soon  as  it  is 
shown  that  Western  Australia  suffers  no 
loss  by  the  operation  of  intercolonial  free- 
trade,  these  duties  should  cease. 

An  Honorable  Member,  —  Her  own 
people  will  see  to  that. 

Mr.  BARTON.— They  may  or  they 
may  not.  But  in  Constitution  building 
I  take  it  that,  if  you  provide  for  one 
part  of  a  case,  and  there  is  an  alternative, 
you  should  provide  for  that  also.  Some 
provision  might  be  placed  in  the  Con- 
stitution that  would  have  the  effect 
of  making  it  plain  that  this  provision 
was  to  be  regarded  from  its  revenue 
aspect,  and  that  Western  Australia  was 
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not  to  enjoy  any  benefit  by  way 
of  intercolonial  protection  that  was  not 
given  to  the  other  colonies,  excepting  in  so 
far  as  that  was  necessary  for  the  purposes 
of  revenue.  That  is  the  view  I  hold,  and 
it  is  a  view  that  is  consistent  with  my 
expressed  intention  to  support  the  first 
part  of  Mr.  Deakin's  amendment.  As  I 
had  to  choose  between  this  and  what  I 
considered  to  be  a  worse  proposal  made 
by  the  Finance  Committee,  I  voted  for  it. 
But  I  trust  that  it  will  be  regulated  so 
that  it  may  be  restricted  to  its  revenue 
aspect.  Protectionists  and  free-traders 
alike  avow  their  conviction  that  one  of  the 
first  benefits  and  one  of  the  eternal  bene- 
fits of  federation — one  of  those  things 
without  which  it  cannot  be — is  inter-state 
free-trade.  Holding  that  opinion,  I  am 
able  to  answer  the  Hon.  Mr.  Dobson's 
question  in  this  way.  I  do  think  the 
clause  should  be  limited  so  as  to  provide 
that,  the  moment  the  requirements  of 
Western  Australia  are  met,  she  should 
not  keep  up  these  duties  for  the  purposes 
of  intercolonial  protection,  which  it  is  one 
of  the  fundamental  principles  of  the  Con- 
stitution to  deny  to  every  state  in  the 
Federation.  My  honorable  friend  asks  if 
the  Drafting  Committee  cannot  do  some- 
thing to  meet  that  difficulty.  The  Drafting 
Committee  cannot  interfere  with  matters 
of  policy.  If  the  Convention  think  that  a 
restriction  should  be  imposed  the  necessary 
provision  should  be  inserted  either  now  or 
on  the  reconsideration  of  the  clause. 

Mr.  GLYNN  (South  Australia).— I  de- 
sire to  move  the  addition  of  a  proviso  to  the 
clause,  to  enable  the  Federal  Parliament, 
at  any  time  from  one  year  after  the  adop- 
tion of  uniform  duties,  to  repeal  the  clause. 

Sir  John  Forrest. — I  think  you  had 
better  not  make  any  more  amendments. 

Mr.  GLYNN. — Yes,  I  will  move  this 
amendment,  and  ask  the  leader  of  the 
Convention  whether,  in  view  of  what  has 
been  done,  he  will  reconsider  the  effect 
of  the  other  financial  clauses'?  One  object 
of  the  bookkeeping  was  to  give  informa- 
tion to  the    Federal    Parliament,    which 


would  be  a  guide  at  the  end  of  five  years 
as  to  what  new  method  of  apportioning 
the  revenue  should  be  adopted.  We  have 
now  introduced  a  most  complicated  factor 
into  the  calculation.  The  Federal  Parlia- 
ment, instead  of  having  evidence  as  to  the 
effect  of  the  uniform  duties  in  the  Com- 
monwealth, will  have  evidence  as  to  the 
effect  of  uniform  duties  in  four  states,  and 
of  two  different  Tariffs  in  another  state. 
The  introduction  of  this  complicated  fac- 
tor will  render  all  the  calculations  useless. 
So  that  I  would  ask,  considering  that  the 
work  we  have  done  by  the  insertion  of  the 
two  previous  clauses  has  been  practically 
cancelled  by  the  adoption  of  Mr.  Deakin's 
amendment,  whether  the  leader  of  the 
Convention  will  not  consent  to  re-open  the 
consideration  of  those  two  clauses  1 

Mr.  Barton. — What  effect  do  you  esti- 
mate that  the  amendment  has  had  on  the 
two  clauses  so  as  to  justify  us  in  recon- 
sidering them  ? 

Mr.  GLYNN. — I  say  that  the  apology 
made  for  the  adoption  of  the  bookkeeping- 
system  was  that,  at  the  end  of  five  years, 
it  would  be  possible  to  tell  from  the  book- 
keeping of  the  uniform  Tariff  what  should 
be  the  method  of  apportioning  the  surplus 
at  the  end  of  five  years.  You  cannot 
possibly  apply  a  barrier  Tariff  against  four 
colonies  working  under  a  lower  uniform 
Tariff  without  disturbing  the  operation 
in  the  colony  with  the  barrier  Tariff 
of  the  uniform  Tariff.  How  can  you 
apply  the  work  of  apportioning  the  sur- 
plus on  such  complicated  data  as 
that  1  I  say  that  if  the  Parliament  find 
the  operation  of  this  clause  is  not  what 
we  think  it  will  be,  they  should  have 
power  to  cancel  this  clause  or  to  make 
some  other  provision  in  lieu  of  it,  so  as  to 
enable  the  Parliament  to  do  what  is  right 
under  the  circumstances.  I  therefore  beg 
to  move  that  there  be  added  the  following 
proviso  : — 

Provided  that  the  Parliament  may,  at  any 
time  after  the  expix-ation  of  one  year  from  the 
adoption  of  uniform  duties,  repeal  this  clause 
and  make  other  provision  in  lieu  thereof. 
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Sir  John  Forrest. — You  die  very  hard, 
I  must  say  that. 

Mr.  KINGSTON  (South  Australia).— I 
was  very  pleased  to  hear  the  remarks  of 
our  leader  in  connexion  with  this  clause, 
and  I  am  sorry  the  clause  was  not  presented 
for  consideration  in  its  initial  shape.  I 
would  suggest  to  Mr.  Glynn  not  to  press 
his  amendment  to  a  division  at  the  present 
moment,  but  I  will  ask  the  consideration 
of  the  Convention,  and  of  the  Drafting 
Committee  in  particular,  as  to  whether  it 
would  not  be  desirable,  in  connexion  with 
this  clause,  to  show  the  purpose  for  which 
it  is  framed.  I  understand  that  that  pur- 
pose was  originally  set  out  in  the  clause 
as  originally  drafted  for  our  consideration. 

Mr.  Barton. — To  compensate  the  Trea- 
sury of  Western  Australia. 

Mr.  KINGSTON.— Yes.  I  would  sug- 
gest to  Mr.  Barton  that  we  might  add 
to  the  clause  a  provision  setting  forth 
that— 

This  section  is  intended  solely  to  compensate 
the  Treasury  of  the  state  of  Western  Australia 
for  any  diminution  of  its  receipts  in  consequence 
of  the  adoption  of  uniform  duties  of  customs  or 
by  the  operation  of  free  trade  and  intercourse 
with  the  several  states,  and  its  operation  may  be 
accordingly  repealed  or  reduced  at  any  time  by 
the  Federal  Parliament. 

I  am  not  attempting  to  tie  myself  to  any 
particular  phraseology,  but  what  I  under- 
stand is  that,  though  many  voted  for  this 
provision,  a  majority  so  voted  only  because 
they  recognised  the  necessity  of  compensat- 
ing Western  Australia  in  the  event  of  loss. 
We  also  know  that  the  leader  of  the  Con- 
vention favours  that  view.  But  if  we  pass 
the*  clause  as  we  have  it  now,  Western 
Australia,  for  the  purpose  of  protecting 
her  industries  and  producers,  may  retain 
the  provision.  This  ought  not  to  be.  I 
therefore  ask  that  the  Drafting  Committee 
may  consider  the  matter  further,  and 
advise  the  Convention  as  to  whether  a  pro- 
vision such  as  I  have  suggested,  defining 
the  purpose  of  the  clause,  should  not  be 
inserted,  placing  in  the  hands  of  the 
Federal  Parliament  the  power  of  modi- 
fying it  if   they  think  proper  to  do  so. 


I  recognise  perfectly  well  the  difficulty  of 
framing  a  provision  of  this  sort,  and  I 
would  infinitely  prefer  that  an  amendment 
such  as  I  suggest  should  be  framed  in  the 
least  objectionable  shape  possible,  and 
should  emanate  from  the  Drafting  Com- 
mittee. 

Mr.  Barton. — My  difficulty  would  be 
as  to  whether  my  view  of  the  matter  is 
shared  by  the  majority  of  the  Convention. 

Mr.  KINGSTON.— I  should  ask  our 
leader  to  test  the  feeling  of  the  committee 
on  that  point.  I  think  the  suggestion  I 
have  made  simply  gives  just  effect  to  the 
honest  desire  to  meet  the  difficulties  of  the 
position. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— The  objections  that  have  been 
raised  by  our  leader  and  also  by  Mr. 
O'Connor  apply  equally  to  this  proposal. 
Traders  would  be  in  a  state  of  un- 
certainty always  from  not  knowing  what 
the  Federal  Parliament  was  going  to 
do.  It  seems  to  me  that  this  pro- 
posal would  not  only  be  unnecessary, 
but  mischievous.  It  has  generally  been 
conceded  by  every  one  who  has  given 
attention  to  the  matter  that  the  case  of 
Western  Australia  is  exceptional.  My 
honorable  friend  the  Prime  Minister  of 
New  South  Wales  and  others  who  have 
been  on  the  Finance  Committee  have 
admitted  that  the  position  is  exceptional 
in  regard  to  this  matter,  but  now  our 
friends  from  South  Australia  seem  to 
think  that  there  is  no  exception  whatever, 
and  that  it  is  unnecessary  to  do  anything 
for  Western  Australia.  I  accept  the 
Finance  Committee's  proposal,  which,  as 
honorable  members  know  very  well, 
did  not  meet  with  favour  from  me 
at  first.  I  was  not  going  to  vote 
for  that.  It  seems  to  me  that  our 
case  is  exceptional,  and  unless  we  can  get 
some  argument  to  use  in  favour  of  joining 
the  Federation  we  shall  be  placed  in  a  very 
difficult  position.  Some  honorable  mem- 
bers appear  to  look  on  the  trade  of  Wes- 
tern Australia  as  absolutely  their  own, 
as     though    we     in    Western    Australia 
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have  nothing  whatever  to  say  to  it.  They 
have  it,  and  they  mean  to  hold  it.  But  they 
forget  altogether  that  if  they  prevent  the 
people  of  Western  Australia  from  joining 
the  Federation,  the  Parliament  of  Western 
Australia  will  be  absolutely  free  to  deal 
with  its  Tariff  and  everything  else  exactly 
as  it  likes.  They  seem  to  think  that 
under  any  circumstances  Western  Aus- 
tralia will  join  the  Federation,  whether  it 
is  to  its  advantage  to  do  so  or  not.  I 
think  I  know  perhaps  as  much  about  the 
colony  as  the  representatives  of  South 
Australia,  and  I  can  say  that,  even  with 
the  clause  we  have  adopted  in  the  Bill,  it 
will  be  a  difficult  task  to  induce  Western 
Australia  to  join  the  Federation.  That 
being  so,  honorable  members  are  grasping 
at  a  shadow,  and  grasping  very  hard  at  it, 
whilst  they  will  be  very  likely  to  lose  the 
substance.  I  believe  they  are  open  to 
this  advice  :  That  in  their  own  interests 
they  should  leave  the  matter  where  it  is. 
In  striving  to  obtain  something  which 
may  be  to  their  advantage  they  will  pro- 
bably lose  something  a  great  deal  better 
worth  having.  I  should  be  very  sorry, 
indeed,  to  place  myself  in  opposition  to 
the  people  of  South  Australia.  That 
colony  is  our  nearest  neighbour,  and  we 
have  always  lived  on  the  happiest  terms 
and  have  worked  together  ;  but  they  must 
not  think  of  themselves  only,  they  must 
also  think  of  us. 

Mr.  Howe. — We  have  developed  your 
country. 

Sir  JOHN  FORREST.— Although  the 
honorable  and  learned  member  (Mr. 
Symon)  made  an  eloquent  address  in 
favour  of  the  consumers  of  Western  Aus- 
tralia, I  would  point  out  that  they  are 
able  to  look'  after  their  own  interests 
without  the  people  of  South  Australia. 
In  reply  to  the  interjection  of  the  honor- 
able member  (Mr.  Howe),  I  believe  that 
a  good  many  people  have  come  from  South 
Australia  to  Western  Australia,  and  I  see 
evidences  of  their  success  when  I  go 
through  the  streets  of  Adelaide.  It  is  of 
no  use  for  the  people  of  one  colony  to  say 


that  they  have  done  a  good  deal  for 
another  colony.  We  are  all  working  as 
well  as  we  can  for  our  own  interests.  I 
do  not  think  that  I  am  doing  anything 
unreasonable  in  supporting  the  proposal 
of  the  honorable  and  learned  member  (Mr. 
Deakin),  but  I  am  very  sorry  to  see  what 
I  was  going  to  call  a  grasping  spirit — I 
will  withdraw  that  term,  and  call  it  a  self- 
interested  spirit — pervading  the  mind  of 
the  Premier  of  South  Australia.  I  hope 
that  in  the  future  he  will  give  a  little  of 
his  great  mind  to  the  consideration  of  the 
interests  of  Western  Australia,  and  not 
concentrate  all  his  attention  upon  his 
own  colony. 

Mr.  Glynn's  amendment  was  negatived. 

The  remainder  of  the  clause  after  the 
word  "  showing  "  was  struck  out. 

Question — That  the  clause  as  amended 
be  inserted  in  the  Bill — put. 

The  committee  divided — • 

Ayes       ...  ...  ...     30 

Noes       ...  ...  ...     10 


Majority  for  the  clause 


20 


Ayes. 

Abbott,  Sir  J.  P.  Isaacs,  I.  A. 

Barton,  E.  James,  W.  H. 

Berry,  Sir  G.  Lee  Steere,  Sir  J.  G. 

Braddon,  Sir  E.  N.  C.  Lewis,  N.  E. 

Briggs,  H.  McMillan,  W. 

Brown,  N.  J.  O'Connor,  R.  E. 

Carruthers,  J.  H.  Peacock,  A.  J. 

Clarke,  M.  J.  Quick,  Dr.  J. 

Dobson,  H.  '  Reid,  G.  H. 

Douglas,  A.  Turner,  Sir  G. 

Forrest,  Sir  J.  Venn,  H.  W. 

Fraser,  S.  Walker,  J.  T. 

Fysh,  Sir  P.  0.  Wise,  B.  R. 
Grant,  C  H. 

Hassell,  A.  Y.  Teller. 

Henry,  J.  Deakin,  A. 

Noes. 

Cockburn,  Dr.  J.  A.  Solomon,  V.  L. 

Glynn,  P.  M.  Symon,  J.  H. 

Gordon,  J.  H.  Trenwith,  W.  A. 
Howe,  J.  H. 

Kingston,  C.  C.  Teller. 

Leake,  G.  Downer,  Sir  J.  W. 

Pair. 
Aye.  No. 

Moore,  W.  Holder,  F.  W. 

Question  so  resolved  in  the  affirmative. 


1244  Commonwealth  of  [21  Feb.,  1898.] 


Australia  Hill. 


The  CHAIRMAN.— The  clause  which 
we  have  just  put  into  the  Bill  ought  to 
come  before  the  clause  immediately  pre- 
ceding it. 

Mr.  Barton. — Yes.  I  will  ask  that  the 
two  be  transposed. 

The  CHAIRMAN.— I  will  see  that  that 
is  done. 

Mr.  ISAACS  (Victoria). -I  rise  for  the 
purpose  of  proposing  the  amendment 
standing  in  my  name,  and  which  has  been 
circulated  for  the  information  of  honorable 
members.  It  deals  with  a  question  which, 
to  my  mind,  is  not  only  important  but 
essentially  important  to  every  one  of  the 
states.  We  cannot  remember  too  well 
that  the  clauses  which  we  have  already 
passed  take  from  the  states  the  bulk 
of  their  revenue.  Victoria  is  giving  up 
over  £2,000,000  a  year,  but  we  are  not 
getting  rid  of  the  correlative  of  that 
revenue,  namely,  our  liabilities.  Therefore 
it  is  essential  to  us,  and  to  each  of  the 
other  states,  that  wre  should  receive  a 
guarantee  that  a  portion  of  the  revenue 
we  are  surrendering  to  the  Common- 
wealth sufficient  to  enable  us  to  meet  our 
liabilities  shall  be  returned  to  us.  It  is 
only  because  it  is  absolutely  necessary  to 
secure  uniformity  of  trade  and  commerce 
that  we  are  obliged  to  give  up  the  control 
of  our  Customs  and  Excise  to  the  Common- 
wealth, and,  having  done  that,  we  have  a 
right  to  say  that  we  must  have  a  guaran- 
tee that  we  shall  not  be  left  in  a  posi- 
tion in  which,  while  we  still  have  our 
liabilities  to  meet,  we  are  deprived 
of  the  means  for  meeting  them.  I 
would  have  been  very  glad  if  some  other 
honorable  member,  preferably  a  member 
of  the  Finance  Committee,  had  come  for- 
ward to  enunciate  this  in  express 
terms.  I  should  like  to  point  out  that, 
while  we  are  putting  on  the  face  of  the 
Constitution  the  actual  surrender  of  our 
revenues,  so  we  ought  to  put  on  the  face 
of  the  Constitution  in  like  manner  the 
security  that  each  state  will  have,  that  the 
liabilities  which  it  necessarily  retains  shall 
be  met.  If  there  was  a  proposal  before  us 
[Mr.  Isaacs. 


that  the  Commonwealth  should  indemnify 
each  state  against  the  interest  portion 
of  its  liabilities  to  an  amount  equal 
to  the  revenue  it  surrendered,  that  would 
be  one  way  of  solving  the  difficulty.  It 
would  be  only  putting  in  one  particular 
concrete  shape  a  method  that  might  or 
might  not  be  adopted  by  the  Common- 
wealth. Other  methods  might  suggest 
themselves  to  the  Federal  Parliament  and 
Treasurer  which  might  be  equally  effi- 
cacious, and  perhaps  more  palatable  for 
the  time  being.  Therefore  I  do  not  desire 
to  lay  down  a  hard-and-fast  rule  as  to 
the  way  this  essential  end  might  be  at- 
tained. But  I  wish  to  put  on  the  face  of 
the  Constitution  that  the  state  shall  be 
absolutely  guaranteed  in  the  direction  I 
have  indicated.  The  fault  I  have  to  find 
with  the  proposal  of  the  Finance  Commit- 
tee and  certain  other  proposals  subse- 
quently made  was  this  :  That  there  was  no 
proper  measure  of  guarantee  offered  to  us. 
It  was  suggested  to  keep  an  account  in 
the  Federation  first  of  the  revenue  actually 
received  for  each  of  the  five  years  suc- 
ceeding the  uniform  Tariff,  but  against 
that  was  placed,  not  a  proper  measure 
which  would  enable  us  to  calculate  our 
loss,  but  this  utterly  false  measure 
was  placed,  viz.,  that  we  should 
calculate  as  against  the  import  of  goods 
and  the  production  and  manufacture  of 
goods  for  each  of  these  five  years — that  is, 
possibly  seven  years  ahead  of  the  present 
time — that  we  should  calculate  as  one  fac- 
tor the  state  Tariff  as  existing  at  the  time 
of  the  imposition  of  uniform  customs 
duties.  That  would  be  utterly  wrong.  It 
would  not  by  any  means  measure  the 
actual  loss  to  the  state.  Therefore  I  have 
reiterated  time  after  time  that  it  would 
be  rather  a  guarantee  of  possible  and  pro- 
spective gains  than  a  measure  of  actual 
loss.  What  we  want  is  this,  to  be  able  to 
say  to  each  state — "  You  can  come  into 
this  Federation  with  the  assurance  that, 
when  the  uniform  customs  duties  are  es- 
tablished, your  whole  financial  machinery 
will  not   be  thrown  out  of  gear,  because 
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you  will  be  guaranteed  by  the  Common- 
wealth that  you  will  during  each  of  those 
five  years  receive  as  much  as  before." 
It  would  not  do  to  say  "  as  much  as  you 
were  receiving  in  the  year  immediately  pre- 
ceding the  imposition  of  the  uniform  cus- 
toms duties,"  because  that  would  not  only 
leave  it  to  each  state  to  fix  its  Tariff  with  a 
view  to  that  matter,  but  it  would  also  afford 
a  very  bad  standard  in  any  case,  because 
the  year  or  the  previous  two  years  imme- 
diately preceding  the  imposition  of  the 
uniform  duties  would  be  years  of  dislo- 
cation of  trade,  independent  of  the  Tariff 
operations  and  changes.  But,  if  we  take 
a  period  of  three  or  five  years  (I  do  not 
know  that  I  should  not  prefer  five 
years),  and  calculate  the  average  amount 
that  each  state  received  in  Customs 
and  Excise  for  that  period,  and  call  that 
the  amount  which  should  be  guaranteed  to 
the  states,  and  then  resolve  that  each 
state  which  receives  less  than  that  in 
the  five  years  should  be  guaranteed  the 
amount  of  the  loss  by  the  Commonwealth, 
we  shall  have  gone  a  very  long  and  suffi- 
cient way  to  establish  confidence  in  the 
minds  of  the  people  in  the  various  states 
that  they  will  not  be  thrown  into  any 
financial  difficulties  by  federation. 

Mr.  Henry. — What  about  New  South 
Wales  1 

Mr.  ISAACS. — A  difficulty  might  arise 
in  New  South  Wales,  but  I  do  not  con- 
ceive that  it  is  a  difficulty  that  must 
necessarily  lead  to  injustice,  because,  as 
the  Right  Hon.  Mr.  lieid  has  pointed 
out,  no  doubt  with  an  internal  vision  of 
the  identity  of  the  person  he  was  speaking 
of,  the  Federal  Treasurer  will  be  a  man 
of  genius,  and  he  will  be  able  to  rectify 
any  difficulty  in  that  direction. 

Mr.  Reid. — I  am  afraid  that  under  this 
clause  it  would  be  a  sort  of  genius  which 
would  entitle  a  man  to  get  into  close 
confinement. 

Mr  ISAACS. — Let  us  see  what  it 
amounts  to.  Does  my  right  honorable 
friend,  or  any  one  else,  venture  to  suggest 
openly  that  the  states  are  not  to  receive 


back  as  much  as  they  are  surrendering  in 
the  first  five  years?  Would  any  one 
venture  to  say  openly  to  the  people  of  his 
state  that  the  Treasury  of  that  state  is  not 
to  receive  back  sufficient  to  meet  its  liabili- 
ties 1  There  is  not  a  member  of  this  Con- 
vention who  would  dare  to  take  up  such  a 
position.  If  this  is  the  case,  are  we  not 
under  a  bounden  duty  to  those  who  sent 
us  here  to  show  them  that  the  position 
that  I  have  advocated,  viz.,  that  the 
states  are  to  get  back  a  sufficient  amount, 
is  clearly  indicated  on  the  face  of  the 
Constitution  ?  Of  course,  if  we  are  going 
to  attempt  to  bind  the  people — if  we  are 
going  to  say — "Oh,  trust  the  Federal  Par- 
liament, you  may  or  may  not  get  it;"  and 
then,  if  we  are  told  that  it  is  very  unfair 
to  New  South  Wales  that  they  should  get 
it,  it  is  time  that  we  looked  after  our 
own  states,  and  insisted  upon  this  essential 
to  going  into  the  Federation  :  That  each 
state  should  find  a  guarantee  in  this 
Constitution  such  as  I  am  asking  for.  I 
do  not  care  in  what  shape  the  guarantee 
is  given ;  I  do  not  care  whether  it  is 
that  a  sufficient  amount  of  liabilities 
are  taken  over  ;  I  do  not  care  if  it  be  in 
the  form,  if  possible,  of  a  Tariff;  we  should 
have  in  some  shape,  and  in  some  words 
sufficiently  clear,  the  absolute  promise  on 
the  part  of  the  Commonwealth  that  it  will 
return  to  the  states  a  sum  which  shall 
not  leave  them  losers  by  the  operation. 
If  any  honorable  member  can  suggest 
a  better  form,  I  am  not  wedded  to 
this  form.  I  would  have  preferred  if 
somebody  with  more  knowledge  of  finance 
and  figures  had  come  forward  and  indicated 
it.  I  would  have  been  happy  to  support 
him.  But  as  far  as  Victoria  is  concerned, 
and  I  think  the  same  may  be  said  of 
Tasmania;  South  Australia,  and  Western 
Australia,  we  should  have  this  guarantee 
in  the  Bill.  What  have  we  done  for 
Western  Australia1?  One  of  my  honor- 
able friends  asked  me  that  question.  We 
have  given  Western  Australia  a  guarantee 
to  a  certain  extent,  and,  as  I  indicated 
earlier  in  the  day,  I  was  prepared  to  vote 
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for  that,  not  by  way  of  giving  Western 
Australia  specially  and  solely  a  guarantee 
in  this  direction,  because  Western  Austra- 
lia requires  it  less  than  other  colonies,  but 
I  was  prepared  to  do  that,  so  as  to  form 
a  proper  supplement  and  an  addition  to 
any  general  guarantee  that  is  given  to 
all  the  states  alike.  I  can  see  that  New 
South  Wales,  under  some  circumstances, 
might  be  called  upon  to  pay  an  improper 
share,  but  I  can  see  also  that  a  Tariff  can 
be  framed  so  that  that  should  not  be  done. 
I  can  see  that  various  expedients  could  be 
resorted  to,  perfectly  legitimate  and  proper 
ones,  by  which  that  unjust  result  could  be 
averted  ;  but  I  know  also  that  it  would 
be  impossible  to  so  frame  a  Tariff  as  to 
give  Tasmania,  Victoria,  and  South  Aus- 
tralia just  as  much  as  they  ought 
to  have  under  normal  conditions,  as 
they  are  living  now,  and  not  leave 
Western  Australia  with  a  gap  to  till  up. 
I,  therefore,  think  we  were  right  in  sup- 
porting the  last  clause,  because  that  will 
afford  Western  Australia  a  means  of  filling 
u|  the  gap,  without  resorting  to  the  pockets 
of  the  colonies. 

Mr.  McMillan. — Don't  you  see  where 
your  admission  lands  you  1 

Mr.  ISAACS.— Where  it  ought  to,  I 
hope. 

Mr.  McMillan. — You  can  only  get  the 
money  either  from  loan  or  from  New 
South  Wales. 

Mr.  ISAACS. — I  do  not  care  if  direct 
taxation  be  called  on  to  help.  But  where 
does  the  opposite  position  land  you  1  If 
my  friends  mean  what  they  say — and  say 
it  openly — it  means  they  are  going  to  take 
such  steps  as  will  prevent  the  other 
colonies  from  getting  back  a  sufficient 
amount  of  their  revenue.  If  that  is  what 
we  are  asked  to  do,  I  should  say  the  other 
colonies  would  not  hesitate  in  refusing  to 
do  it. 

Mr.  Reid. — You   are   not   asked  to  do 
anything   at   present.     We    all  agree   to 
leave  it  to  the  federal  electors  and  the 
Federal  Parliament. 
[Mr.  Isaacs. 


Mr.  ISAACS.— I  want  to  leave  it  to  the 
federal  electors,  but  to  leave  it  in  a  way 
that  they  cannot  misunderstand  it,  and  in 
such  a. way  as  to  make  it  safe  and  right  for 
the  other  colonies.  I  want  to  say  to  the 
colonies — "  You  are  perfectly  secure  in  this 
respect :  You  will  not  be  left  with  your 
liabilities  around  your  neck,  and  revenue 
out  of  your  reach."  That  is,  shortly,  the 
position.  I  hope  that  when  Mr.  Reid 
comes  to  deal  with  the  question,  as  I  hope 
he  will,  he  will  say  definitely  and  dis- 
tinctly which  position  he  takes  up.  I 
hope  he  will  say  whether  he  is  content 
to  admit  that  Victoria  and  the  other  colo- 
nies are  to  get  back  a  sufficient  amount 
of  their  revenue.  If  he  admits  that,  I 
would  ask  what  objection  he  has  to  this 
proposal  %  If  Mr.  Reid  says  that  the  pro- 
posal would  mean  an  injustice  to  New 
South  Wales,  it  seems  to  me  that  we  can- 
not meet  each  other  at  all,  and  that  we 
are  beyond  hand-shaking  distance.  If  we 
are  to  say  it  would  be  unfair  to  New  South 
Wales,  and  that  there  is  no  conceivable 
way  out  of  the  difficulty,  it  means  that 
the  colonies  are  to  give  up  their  revenue 
and  hand  it  over  to  the  Federal  Parlia- 
ment— that  we  are  practically  not  to 
expect  to  get  it  back.  Under  those  cir- 
cumstances, I  press  the  proposal  with  all 
the  earnestness  I  can.  This  is  not  a  right 
to  be  bartered  away,  but  one  absolutely  es- 
sential to  our  existence  as  states.  Without 
it  we  cannot  continue  to  live,  and  if  the 
proposal  is  rejected,  what  are  we  to  say 
to  the  people?  Are  we  to  say — "Oh, 
trust  the  Federal  Parliament "  ?  If  we 
did  that,  the  people  would  say — "No. 
We  were  told  by  New  South  Wales  it 
would  be  unjust  to  do  so — that  there  are 
no  possible  means  of  getting  the  money 
back  without  injustice  to  New  South 
Wales,  and,  therefore,  we  cannot  get  it 
at  all."  If  that  be  the  case,  the  people 
would  hesitate  before  giving  an  affirma- 
tive vote  for  the  Bill.  On  the  other  hand, 
it  seems  going  a  long  way  to  assert 
that  you  could  not  say  to  the  states  "  We 
will   not    secure  you    in  your  solvency." 
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It  comes  to  that,  and  if  the  revenue  be 
taken  away  the  states  are  insolvent.  If 
the  states  are  given  what  is  necessary  to 
maintain  solvency,  then  less  cannot  be 
given  than  what  the  states  are  asking. 
The  position  should  be  known  clearly  and 
distinctly.  It  should  not  be  covered  up 
with  buttered  words,  or  the  declaration 
"  We  will  trust  the  Federal  Parliament." 
Are  we  to  be  sure  that  we  can  go  to  the 
people  and  tell  them  that  they  will 
get  back  revenue  sufficient  to  guarantee 
their  liability,  or,  what  would  be  equiva- 
lent, that  such  a  proportion  of  the  states' 
liabilities  would  be  taken  over  by  the 
Commonwealth  ?  Or  have  we  to  tell  them 
to  take  a  leap  in  the  dark — that  we  have 
got  the  vote  of  the  Convention,  supported 
by  New  South  Wales,  that  to  get  back 
what  is  absolutely  essential  to  the  exist- 
tence  of  the  states  would  be  an  injustice 
and  an  impossibility  1  We  have  now  come 
to  understand  each  other  thoroughly. 
We  must  take  our  stand  that  it  is  essential 
to  our  very  existence  as  states  that  we 
should  have  this  security.  I  beg  to 
move  the  following  new  clause  to  follow 
clause  93  : — 


For  each  of  the  first  five  years  after  uniform 
duties  of  customs  have  been  imposed  the  Com- 
monwealth shall  keep  an  account  showing — 

I.  The  amount  collected  and  taken  to  have 

been  collected  in  each  state  from 
duties  of  customs  and  of  excise. 

II.  The   average    annual  amount  collected 

in  that  state  from  duties  of  customs 
and  of  excise  during  the  three  years 
immediately  before  the  imposition  of 
uniform  duties. 

The  former  amount,  if  less  than  the  latter 
amount,  shall  be  deducted  therefrom,  and  the 
balance  shall  he  taken  to  he  the  net  loss  of  the 
state  for  that  year  by  reason  of  the  imposition 
of  uniform  duties  of  customs  and  of  excise, 
and  by  reason  of  the  operation  of  free  trade 
and  intercourse  throughout  the  Commonwealth. 

The  Commonwealth  shall  pay  to  each  state 
the  amount  of  its  net  loss. 

Mr.  REID  (New  South  Wales).— I 
really  wonder  whether  my  honorable 
friend  (Mr.  Isaacs)  was  here  on  Thursday 
evening.     Does  he  not  remember  that  his 


respected  chief  made  absolutely  the  same 
proposal  ? 

Mr.  Isaacs. — No,  no ;  it  was  totally 
different. 

Mr.  REID. — I  have  looked  at  it  with 
great  care,  and  in  all  essential  features  the 
proposal  is  absolutely  the  same. 

The  CHAIRMAN.— I  may  say  that  I 
have  looked  at  the  present  proposition 
very  carefully  to  see  whether  it  is  the 
same  or  not,  and  I  have  come  to  the  con- 
clusion that  it  is  entirely  different. 

Mr.  REID. — When  the  Chairman  says 
it  is  entirely  different  I  only  wish  he  would 
go  on  and  tell  us  in  what  respect  it  is 
different. 

The  CHAIRMAN.— In  the  first  place, 
there  are  three  years  named  instead  of 
one.  In  the  next  place,  the  actual  revenue 
collected  in  the  state  is  the  measure, 
instead  of,  as  in  the  other  case,  the  revenue 
which  would  have  to  be  collected  after 
the  imposition  of  the  uniform  duties. 
These  are  two  different  things  altogether. 

Mr.  Isaacs. — One  includes  gains  as  well 
as  losses. 

Mr.  REID.— That  may  be  so,  but  the 
aim  is  exactly  the  same. 

Mr.  Isaacs. — The  object  is  the  same. 

Mr.  REID. — The  aim  is  the  same,  al- 
though the  play  on  words  may  be  slightly 
different.  For  greater  caution  I  will  just 
point  out  the  respect  in  which  I  think  the 
propositions  are  the  same.  The  Conven- 
tion is  asked  to  put  in  the  Constitution  a 
direction  to  keep  an  account  for  each  of 
the  first  five  years  after  the  imposition  of 
the  uniform  duties  of  customs,  and  that 
that  account  shall,  in  the  first  place, 
show  the  amount  actually  collected 
and  taken  to  have  been  collected  in  each 
state.  That  is  to  say,  the  amount  actually 
collected  under  the  uniform  Tariff  for 
each  of  the  five  years.  Then  the  next 
entry  that  is  to  be  made  is  the  average 
annual  amount  collected  from  duties  of 
customs  and  excise  during  three  years 
immediately  before  the  imposition  of  the 
uniform  duties.  That  is  where  the  devia- 
tion occurs.     I   would  like  to  show  from 
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the  dates  on  which  this  operation  must 
take  place  that  I  am  absolutely  correct 
in  saying  that  the  proposition  now  made 
is  the  same  as  the  original  proposition. 
That  is  so,  certainly,  so  far  as  one  colony  is 
concerned,  namely,  the  colony  that  would 
have  to  find  the  money.  That  is  the  only 
colony  which  will  not  have  a  net  loss  on 
the  operation  of  intercolonial  free-trade, 
because  it  is  the  only  colony  that  does  not 
tax  its  fellow  Australian  colonists.  The 
uniform  Tariff  can  only  come  into  opera- 
tion for  the  year  1901.  That  is  allowing 
two  years,  a  certain  time  for  the  assent 
in  the  colonies  to  the  Constitution,  and  for 
the  proclamation,  with  six  months'  interval, 
and  then  the  work  of  framing  a  Tariff. 

Mr.  Isaacs. — If  that  is  the  objection  of 
my  honorable  friend,  I  have  no  objection 
to  take  the  Dibbs  Tariff. 

Mr.  REID. — In  saying  that  the  proposi- 
tions are  substantially  the  same  I  am  not 
stating  the  only  objection.  During  the 
three  years  prior  to  1901  see  what  position 
the  honorable  member  puts  New  South 
Wales,  and  indeed  every  other  colony,  in. 
There  is  a  direct  temptation  to  engage, 
for  the  two  or  three  years  before  fede- 
ral intercourse,  in  rival  measures  to 
put  up  Tariffs  against  the  existing  state  of 
things — to  put  up  Tariffs  against  Austra- 
lians— with  the  sure  and  certain  hope 
that  the  higher  Tariff  put  on  the  subjects 
of  the  coming  intercolonial  trade  the 
greater  will  be  the  credit  of  the  states  in 
the  accounts  of  the  Commonwealth.  Sup- 
posing that  New  South  Wales  continues 
in  her  present  policy,  the  figures  in  the 
year  before  the  imposition  of  the  uniform 
Tariff  would  be  exactly  the  same  as  the 
figures  for  the  three  years  before  the  uni- 
form Tariff.  The  basis  would  be  as  nearly 
as  possible  precisely  the  same.  The  pre- 
sent policy  of  New  South  Wales  is  not 
a  casual  passing  state  of  things.  The 
present  state  of  things  has  characterized 
the  fiscal  policy  of  that  colony  for  I  do  not 
know  how  many  years.  With  a  slight 
interval,  the  present  policy  has  been 
that  of  New  South  Wales  since  the 
[Mr.  Reid. 


foundation  of  the  colony.  It  is  too  much 
to  ask  the  oldest  colony  of  the  group, 
at  the  very  time  of  federation,  to  depart 
from  a  policy  which,  it  might  be  said, 
has  been  inherent  in  its  very  existence 
since  it  became  a  colony.  And  now 
to  ask  it  to  depart — in  what  direction? 
To  suddenly  put  on  a  number  of  duties  to 
tax  its  neighbours  (just  as  its  neighbours 
tax  the  colonists  of  New  South  Wales),  in 
order  to  get  even  with  the  other  colonies 
in  the  calculation  of  the  taxes  of  the  Com- 
monwealth. Because,  unless  we  do  that, 
this  will  be  our  position. 

Mr.  Isaacs. — At  the  very  worst,  it  is 
anticipating  the  Federal  Tariff  for  two 
years. 

Mr.  REID. — It  is  inconceivable  that 
the  Federal  Tariff  will  leave  us  with  a  net 
loss  in  comparison  with  the  previous  Tariff, 
That  is  admitted  all  round.  When 
these  two  amounts  are  taken,  we  will  be 
left  with  a  large  amount  more  than  we 
ever  collected  ourselves.  Consequently, 
there  is  no  equality  in  this  proposal.  Why 
is  Western  Australia  dealt  with  specially  1 
Why  have  we  spent  two  or  three  days  in 
dealing  with  the  special  case  of  Western 
Australia  on  the  lines  on  which  we  have 
dealt  with  it  if  this  was  the  thing  that 
was  seriously  contended  for  1  Why  could 
not  we  have  saved  Western  Australia  the 
comparative,  if  not  the  positive,  humili- 
ation of  being  dealt  with  as  a  special  case, 
when  this  is  infinitely  more  satisfactory  to 
Western  Australia  than  anything  we  have 
given  them  1  What  is  the  use,  after  five 
days'  discussion,  of  giving  to  Western 
Australia  the  concession  to  tax  herself  in 
order  to  make  up  her  deficiency,  when  the 
moment  we  have  arrived  at  that  decision 
we  immediately  turn  round  and  do  for  the 
other  colonies  something  infinitely  more 
beneficial  to  them  than  what  we  have  done 
for  Western  Australia,  the  moment  they 
lose  by  the  adoption  of  intercolonial  free- 
trade  1  Because,  the  other  colonies  under 
this  proposal  are  to  get  something,  not  by 
taxing  their  own  people,  not  by  increasing 
duties  which  are  not  increased  in  other 
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parts  of  the  Commonwealth,  as  in  Western 
Australia — no,  but  by  the  much  simpler 
plan  of  putting  their  hand  in  the  Common- 
wealth purse,  and  taking  out  an  amount 
which  shall  represent  the  exactions 
of  those  colonies  on  their  fellow  Aus- 
tralians. And  the  more  they  have  taxed 
and  harassed  their  fellow  Australians  the 
larger  the  cheque  they  will  get  out  of  the 
Commonwealth  purse.  And  out  of  whose 
pocket  is  the  money  to  come  1  Why,  sir,  48 
per  cent,  of  the  total  amount  taken  out  of 
the  Commonwealth  purse  to  replace  the 
Border  Duties  in  the  state  exchequers  will 
be  taken  from  the  one  colony  that  has  not 
put  any  duties  on  her  neighbours.  Well, 
this  is  the  refinement  of  the  federal 
spirit,  and  it  seems  to  me  that  we  have 
been  wasting  a  great  deal  of  time  if  this 
is  to  be  the  solution  of  the  difficulty. 
Why  not  have  given  this  concession  to 
Western  Australia,  in  common  with  the 
other  colonies,  as  it  is  much  better  than 
what  we  have  just  given  to  that  colony 
after  much  grudging  and  a  comparative 
amount  of  heat  ? 

Mr.  Isaacs. — I  suggested  it  days  ago. 

Mr.  REID.—  Surely  you  do  not  think 
that  this  assembly,  which,  at  any  rate,  is 
an  intelligent  assembly,  would  have  wasted 
five  days  on  all  the  intricacies  of  the 
Western  Australian  difficulty,  and  solved 
that,  and,  in  the  next  breath,  have  arrived 
at  a  settlement  which  will  make  that 
settlement  of  the  Western  Australian  diffi- 
culty not  only  unnecessary,  but  absolutely 
unfair  to  the  very  colony  in  whose  interests 
we  are  supposed  to  be  giving  something  up? 

Mr.  Isaacs. — It  is  quite  necessary. 

Mr.  REID. — If  this  is  necessary  to  Vic- 
toria, it  is  doubly  necessary  to  Western 
Australia,  but  we  are  not  giving  this  con- 
cession to  Western  Australia,  to  make  up 
out  of  the  Commonwealth  Exchequer  a 
single  penny  of  the  loss  which  Western 
Australia  will  suffer  from  intercolonial  free- 
trade.  Western  Australia  has  not  asked 
us  to  do  that.  She  has  simply  obtained 
power  to  get  the  money  out  of  her  own 
people  to  make  up  the  gap  in  her  finances, 
[79] 


whatever  it  may  be.  On  the  top  of  that 
proposal  comes  the  Attorney-General  of 
Victoria,  with  another  proposal  which  is 
in  no  sort  of  harmony  with  it,  and  which 
makes  absolutely  a  disagreement  with  a 
part  of  it,  if  this  is  to  be  carried  out.  I 
thought  Mr.  Holder  crushingly  showed 
the  absurdity  of  this  proposal  the  other 
night. 

Mr.  Isaacs. — He  did  not  deal  with  it 
then  j  it  was  not  before  us  then. 

Mr.  REID. — The  same  thing,   in  prin- 
ciple, was  before  us  then. 
Mr.  Isaacs. — No. 

Mr.  REID. — If  the  honorable  member 
does  not  admit  that  substantially  the  same 
proposal  was  before  us  on  that  occasion,  I 
will  not  look  to  him  for  an  admission 
again,  because  it  is  notorious  that,  al- 
though the  basis  of  the  period  of  time  has 
shifted,  the  principle  of  compensation  is 
absolutely  the  same.  Surely  the  honor- 
able member  will  not  deny  that.  I  do  not 
think  Victoria  is  quite  so  hard  up  that  its 
Attorney-General  should  take  up  a  posi- 
tion of  that  sort.  However,  I  will  not 
waste  any  time  on  this  matter.  It  has 
now  been  before  the  Convention  for  several 
days,  and  we  know  all  the  bearings 
of  these  proposals.  I  am  not  going  to 
say  anything  more  than  the  observations 
I  have  made.  It  will  simply  make  the 
Convention  ridiculous,  after  the  time  we 
have  taken  on  the  special  case  of  Western 
Australia,  if  we  now  adopt  this  general 
proposition ;  because,  if  we  do  adopt  this 
proposal,  we  must  immediately  proceed 
to  withdraw  the  other  which  we  have 
passed. 

Mr.  McMillan. — This  will  practically 
negative  the  other. 

Mr.  REID. — Certainly  the  other  will 
have  to  be  struck  out,  if  we  pass  this.  I 
should  be  very  sorry  to  see  us  getting  at 
such  cross  purposes  in  this  Convention.  I 
simply  decline  to  discuss  the  matter  any 
further,  it  is  so  abominably  unfair. 

Mr.  Isaacs'  proposed  new  clause  was 
negatived. 

Clause  94  was  agreed  to. 
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Equality  of  Trade. 
Clause  95. — Preference  shall  not  be  given  by 
any  law  or  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  the  ports  of 
another  state,  and  any  law  or  regulation  made 
by  the  Commonwealth,  or  by  any  state,  or  by 
any  authority  constituted  by  the  Common- 
wealth or  by  any  state,  having  the  effect  of 
derogating  from  freedom  of  trade  or  commerce 
between  the  different  parts  of  the  Common- 
wealth, shall  be  null  and  void. 

Mr.  BARTON  (New  South  Wales).— I 
think  that  the  heading  "Equality  of  Trade" 
is  unnecessary,  especially  as  the  public 
debts  clause  comes  under  it  and  can  have 
no  application  to  it.  I  see  no  necessity 
for  that  heading,  and  it  may  as  well  come 
out.     I   therefore  beg  to  move — 

That  the  heading  "Equality  of  Trade"  be 
omitted. 

The  amendment  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
Honorable  members  will  see  that  this  clause 
begins  by  prohibiting  any  preference  being 
given  by  any  law  or  regulation  of  com- 
merce or  revenue  to  the  ports  of  one 
state  over  the  ports  of  another  state — 
not  merely  to  a  state  or  part  of 
a  state,  but  to  the  ports  of  a  state. 
And  then  it  goes  on  to  say  that  any  law 
or  regulation  made  by  the  Commonwealth, 
or  by  any  state,  having  the  effect  of  dero- 
gating from  freedom  of  trade  or  commerce 
between  the  different  parts  of  the  Com- 
monwealth shall  be  null  and  void.  It 
seems  to  me  that  the  whole  of  the  legiti- 
mate effect  of  this  clause  can  be  gained  by 
a  very  much  shorter  provision,  which  would 
simply  nullify  any  law  or  regulation  of 
commerce  or  revenue  giving  any  preference 
to  one  state  or  port  of  that  state  over 
another  state  or  port  of  that  state.  I 
beg  to  move — 

That  clause  95  be  struck  out  with  a  view 
to  the  substitution  of  the  following  : — 

Any  law  or  regulation  of  commerce  or 
revenue  made  by  the  Commonwealth  or  by  any 
state,  or  by  any  authority  constituted  by  the 
Commonwealth  or  by  any  state,  giving  any 
preference  to  one  state  or  any  part  thereof  over 
another  state  or  any  part  thereof  shall  be  null 
and  void. 

[Mr.  Barton. 


This  clause  is  not  intended  to  interfere 
with  the  internal  regulation  of  trade  in 
any  state.  It  is  simply  intended  to  pre- 
vent any  state  from  giving  trade  prefer- 
ences, whether  by  itself  or  by  any 
authority  under  its  control,  to  itself  or  to 
any  state  over  another  state. 

Sir  George  Turner. — It  will  prevent  us 
from  continuing  our  Riverina  rates,  but  it 
would  allow  you  to  carry  our  goods  from 
the  border  to  Sydney  at  any  price  you 
liked. 

Mr.  BARTON.— It  would  not  have  the 
latter  effect,  certainly. 

Sir  George  Turner. — Why  % 

Mr.  BARTON.— For  this  reason.  If  we 
prohibit  any  law  or  regulation  of  commerce 
or  revenue  giving  preferences  to  any  state, 
we  cannot  make  preferential  rates.  That 
I  take  to  be  certain.  At  both  Adelaide 
and  Sydney  I  pointed  out  that  I  did  no* 
in  any  way  defend  preferential  rates.  1 
drew  a  distinction  between  local  rates 
and  preferential  rates,  and  that  is  a  distinc- 
tion that  is  daily  drawn  by  the  Inter-State 
Commission  in  America.  It  is  a  distinc- 
tion which  generally  dictates  the  answer 
to  the  question — "Is  the  rate  fair  or 
not?"  If  the  honorable  member  will  look 
at  any  of  the  books  published  in  the 
United  States  on  the  subject,  he  will  find 
that  the  cases  are  frequent  in  which  the 
Inter-State  Commission  has  to  decide 
whether  a  rate  is  fair  within  the  meaning 
of  the  inter-state  legislation  or  not. 

Mr.  Isaacs. — Can  they  hold  that  a  rate 
is  bad  because  it  is  too  low  1 

Mr.  BARTON.— Not  if  it  is  a  rate 
dealing  with  the  development  of  internal 
traffic  alone. 

Mr.  Isaacs. — The  last  report  I  saw 
showed  that  the  Inter  State  Commission 
could  not  declare  a  rate  bad  on  the  ground 
that  it  was  too  low. 

Mr.  BARTON.— No.  If  they  find  that 
a  rate  is  deliberately  fixed  low,  not  for 
the  mere  purpose  of  internal  development, 
on  the  ordinary  principle  of  diminishing 
the  rate  in  proportion  to  the  length  of 
traction,    but   of     wrongfully    preventing 
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inter- state  commerce  from  taking  its  ordi- 
nary course,  the  allowance  of  that  rate  is 
a    matter  which    they   can    consider.     A 
decision  which  says  that  they  cannot  inter- 
fere with  a  rate  because  it  is  low  is  not  a 
decision   which  abnegates  their   constant 
duty  to  prevent  preferences  between  the 
states.     I  do  not  think  any  decision  can 
be  found   which  will  negative  that  view. 
Under     the     clause     as    it     stands,    the 
prohibition   of    preferences    extends    only 
from  the  ports  of  one  state  to  the  ports 
of    another    state.      If    it    is    wrong    to 
give    a   preference   to    the   ports   of  one 
state  over  the  ports  of  another  state,  it 
is  equally  wrong  to  give  a  preference  to 
a  part  of  a  state  over  a  part  of  another 
state.     I  have  endeavoured  to  correct  that 
anomaly.     On  the  other  hand,  the  second 
part  of  the  clause,  making  void  any  law 
or  regulation  made  by  the  Commonwealth 
or    by   any    state,  or   by    any  authority 
constituted  by  the  Commonwealth  or  by 
any  state,  having  the  effect  of  derogating 
from  freedom  of   trade  or  commerce  be- 
tween the  different  parts  of  the  Common- 
wealth, may  mean  more  than  the  Conven- 
tion  intends.      At   the    instance   of    the 
Hon.  Mr.  Isaacs   we  amended   clause  89 
to  make  it  read  that    on  the  imposition 
of  uniform   duties  trade   and   commerce, 
whether     by     intercolonial     carriage     or 
ocean    navigation,    between     the     states 
should    be   absolutely   free.     The    words 
used  before  were  "  throughout  the  Com- 
monwealth."    What  we  desire  to  protect 
is  inter-state  trade,  and  we  recognise  that 
the  internal    regulation  of  trade  must  be 
left  in  the  hands  of  the  individual  states. 
That   is   a    principle   on    which    we    are 
agreed.     It  exists  in  the  American  Con- 
stitution, and  the  more  I  reflect  upon  it 
the  more  important  I  think   it  is  that  it 
should    be   preserved    here.     If   we   had 
adhered     to    the    wide    words     used    in 
clause    89,    as    to    the     amendment    of 
which      I      agreed      with      Mr.     Isaacs, 
then   you    might   have    taken   from    the 
states  the  power  of  dealing  with  matters 
affecting  the  internal  regulation  of  trade 


and  commerce  and  not  involving  inter- 
state intercourse.  My  desire  is  to  system- 
atize these  clauses  and  to  prevent  them 
from  operating  in  any  way  beyond  what 
would  be  rationally  a  compliance  with  the 
principles  of  inter-state  free-trade.  I  have 
therefore  limited  this  clause  to  preferences 
given  to  any  part  of  a  state  over  any 
part  of  another  state  by  any  regulation 
made  either  by  the  Commonwealth  or  by 
any  state.  Having  limited  it  so  far,  it 
seems  to  me  that  it  is  consistent 
with  clause  89  as  amended,  and  that 
it  simply  now  brings  the  ordinary 
current  of  these  clauses  into  uniformity, 
and  carries  out  the  object  we  have  in 
view.  If  there  is  any  respect  in  which 
any  of  my  honorable  friends  can  convince 
me  that  this  proposition  is  not  of  the 
character  I  indicate,  I  shall  be  happy  to 
hear  their  views  as  to  its  amendment. 

Sir  George  Turner.  —  Let  the  new 
clause  be  printed. 

Mr.  BARTON.— No,  I  don't  see  why 
that  request  should  be  made  to  me  when  it 
is  not  made  to  other  honorable  members.  I 
am  getting  rather  tired  of  being  asked  to 
have  every  small  amendment  I  submit 
printed. 

Sir  GEORGE  TURNER  (Victoria).— I 
have  endeavoured  to  follow  the  statement 
of  our  honorable  leader  with  regard  to  this 
question,  which  he  himself  will  admit  is  a 
very  important  one.  He  appears  to  be 
desirous  of  radically  altering  clause  95.  I 
do  not  understand  what  would  be  the  full 
effect  of  this  proposal,  and,  under  the  cir- 
cumstances, I  think  I  may  fairly  ask  that 
the  further  consideration  of  the  matter  be 
postponed  until  we  see  the  new  clause 
in  print,  and  have  an  opportunity  of 
studying  it. 

Mr.  BARTON  (New  South  Wales).— I 
am  very  loath  to  accede  to  the  suggestion 
of  my  right  honorable  friend,  and  I  will 
tell  him  why.  The  most  important  pro- 
positions are  brought  forward  by  way  of 
amendment  by  members  of  the  Convention 
without  being  printed.  He  has  himself 
submitted  some  of  the  most  drastic,    the 
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most   important,    and    the    most    radical 
amendments. 

Sir  George  Turner. — They  have  always 
been  printed. 

Mr.  BARTON.— Yes,  because  the  right 
honorable  member  has  had  an  opportunity 
of  getting  them  printed.  I  do  not  see 
why  I  should  have  this  clause  separately 
printed,  because  it  forms  part  of  a 
schedule  of  amendments  which  has  been 
printed,  and  which  is  about  to  be  dis- 
tributed. 

Sir  George  Turner. — It  has  not  been 
circulated. 

Mr.  BARTON.  —  No,  but  the  most 
radical  propositions  have  been  dealt  with 
without  their  being  printed.  It  is  hard 
on  me,  holding  the  position  I  do,  that  I 
should  be  handicapped  by  having  to  get 
every  proposal  I  bring  forward  printed. 
Honorable  members  are  all  old  parliamen- 
tarians, who  understand  what  they  are 
about,  and  they  do  not  want  two  or  three 
days  to  consider  a  proposal  the  meaning 
of  which  is  plain  on  the  face  of  it. 
At  any  rate,  the  proposal  has  been  circu- 
lated ;  but  I  wish  to  protest  against  the 
idea  that  whenever  I  bring  forward  a 
proposal  it  must  be  printed,  whereas  the 
same  condition  does  not  apply  to  any  one 
else. 

Mr.  DEAKIN  (Victoria).— The  observa- 
tions of  the  leader  of  the  Convention  in 
one  respect,  at  all  events,  have  emphasized 
the  distinction  which,  though  possibly 
latent  in  the  clause  as  he  has  amended  it, 
is  not  explicitly  set  forth  there.  The  hon- 
orable member  has  admitted  that  a  par- 
ticular line  of  demarcation  is  to  be 
drawn  between  traffic  rates  within  a  state. 
Whatever  be  their  end — even  though  it 
be  a  reduction  of  an  enormous  amount 
as  compared  with  other  charges  made  by 
the  same  state — such  arrangements  are 
not  to  be  open  to  question  if  they  only 
affect  the  development  of  the  state's  own 
resources,  or  the  encouragement  of  its  own 
traffic.  But  if,  at  the  same  time,  such  a 
reduction,  although  it  may  have  the  effect 
of  developing  the  local  resources  of  a 
[Mr.  Barton. 


particular  part  of  the  territory  of  a  state, 
has  also  the  further  and  additional  effect  of 
interfering  with  the  railway  traffic  or  the 
railway  rates  of  some  portion  of  another 
state,    then   the  reduction   may   be  held 
to  be  repugnant  to   this  particular   pro- 
vision.    I  do  not  think  that  any  one  dis- 
putes the  wisdom  of  that  distinction.     No 
honorable   member  here  desires   to  limit 
the  power  of  a  state  to  make  any  regula- 
tion or  alteration  of  its  charges  it  pleases 
to  make,   so  long   as  they   are  perfectly 
local   in    operation.      If    they    cease    to 
be  local,  and  involve  a  question  of  inter- 
state  commerce,  they  are  to  come  within 
the  scope  of  authority  of  this  commission. 
But  even  so — and  it  is  a  most  important 
and  vital  point — I  venture   to  say  that  it 
is  too  important  a  distinction  to  be  allowed 
to  be  concealed  in   the  wide  words  which 
the  leader   of   the    Convention   has    em- 
ployed in  the  clause.     With  the  principle 
these  words  convey  we  are  all  in  hearty 
concurrence,    and  I  only  trust  that  they 
may  be  given  their  full  effect.     But  with 
regard  to  the  question   whether  the   de- 
cisions given  in  the  United  States  can  be 
held  sufficient  security  for  the  important 
distinction    to    which    the  leader   of    the 
Convention  has  drawn  attention,    is    an- 
other point,  upon  which  I  should  not  like 
to  express  a  judgment  without  an  oppor- 
tunity for  further  consideration.     At  all 
events,  it  is  surely  a  matter  in  regard  to 
which  we  should  not  rely  on  words  which 
are  not  to  be  found — speaking  from  me- 
mory— in  the  United  States  Constitution, 
even  though  on  the  face  of  decisions  given 
in  the  United   States  courts,  under  their 
Constitution,   such  words   would   convey, 
by  necessary  implication   all   we    desire. 
We    cannot    be   sure    that    they   would, 
if     introduced     into     our     Constitution, 
have   precisely    the  same   significance   as 
different    words    in   the     United    States 
Constitution  have  been   held  to   possess. 
That   is   a  very  important   point  which, 
owing   to    shortness    of   notice,     I    have 
not   had   an   opportunity   of    examining, 
and    therefore    do    not   desire    to    detain 
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the  Convention  by  its  discussion.  But, 
at  all  events,  it  is  a  very  reasonable 
request  that  we  should  be  allowed  an 
opportunity  of  examining  the  general  pro- 
posal now  submitted  to  us,  together  with  the 
decisions  of  the  United  States,  in  order  to 
determine  whether  this  language,  if  intro- 
duced into  our  Constitution,  would,  so  far 
as  we  can  tell,  be  interpreted  by  our  courts 
so  as  to  have  the  same  effect  as  other 
words  have  had  in  the  United  States.  Let 
me  press  upon  the  honorable  and  learned 
leader  that,  having  enunciated  a  prin- 
ciple that  meets  with  acceptance  all 
round,  he  should  not  ask  us  to  take 
the  further  step  of  trusting  to  the  in- 
terpretation of  the  courts  of  such  wide 
words,  in  the  belief  that  the  distinc- 
tion he  indicates  will  be  held  to  be  im- 
plied in  these  words  by  the  future  courts 
of  the  Commonwealth.  If  the  honorable 
and  learned  gentleman  will  place  plainly 
in  this  clause  a  definition  of  the  functions 
of  the  Inter-State  Commission,  which  shall 
give  it  authority  over  all  matters  af- 
fecting intercolonial  interest,  and  will  at 
the  same  time  either  by  that  definition 
or  by  more  express  words  retain  to  the 
states  the  liberty  to  deal  with  all  rates 
and  charges  that  are  purely  and  strictly 
local  in  operation,  he  will  have  met, 
at  all  events,  the  first  obstacle  to 
the  adoption  of  this  clause.  He  will 
place  in  explicit  terms  in  the  Constitu- 
tion the  principle  which  seems  to  be 
essential  to  the  proper  interpretation  of 
this  clause,  and  which  he  himself  has  al- 
luded to  as  being  the  proper  interpretation 
to  be  placed  upon  it.  If  that  be  done, 
although  I  should  desire  to  examine  the 
United  States  decisions — and,  no  doubt, 
another  opportunity  for  their  considera- 
tion will  be  given — I  shall  be  satisfied  ; 
but  unless  that  distinction  were  put  in  the 
clause,  I  should  view  with  apprehension 
the  addition  of  words  as  wide  as  these  are, 
which  might  prejudicially  interfere  with 
the  profitable  working  of  the  railways  of 
the  states,  and  might  seriously  affect 
their  earnings. 


Mr.  GORDON  (South  Australia).— I 
should  like  to  add  to  what  Mr.  Deakinhas 
just  said,  that  too  much  reliance  ought 
not  properly  to  be  placed  on  the  American 
position,  because  our  situation  in  regard  to 
railways  is  different  to  the  position  in  the 
United  States.  The  railways  in  Aus- 
tralia are  owned  by  the  states,  and  what 
qualification  that  fact  might  have  as 
governing  the  relations  between  the  state 
and  the  railways  we  do  not  know.  The 
distinction  pointed  out  by  Mr.  Deakin 
should  be  clearly  stated,  I  think,  in  this 
clause,  because  it  is  vital  to  the  whole 
working  of  the  Constitution.  Preferen- 
tial railway  rates  are  not  to  be 
allowed,  and  I  think  that  this  provi- 
sion should  be  covered  not  by  any 
general  words,  but  by  clearly-expressed 
words.  A  great  deal  hangs  also  on 
whether  the  Convention  is  going  to  allow 
in  the  next  clause  the  word  "may"  to  be 
altered  into  "shall."  If  there  is  to  be  an 
alteration  we  should  perhaps  be  content 
with  a  vague  principle  which  otherwise  wTe 
should  not  put  up  with.  So  far  as  South 
Australia  is  concerned,  there  is  a  strong 
feeling  that  the  matter  should  be  made 
clear,  both  as  regards  preferential  rates 
and  as  to  the  erection  of  the  body  which 
shall  so  adjust  the  interests  of  the  various 
colonies  that  no  injury  shall  be  done  to 
either  of  them. 

Mr.  ISAACS  (Victoria).— I  quite  feel 
that  there  is  a  large  measure  of  truth  in 
what  the  honorable  and  learned  leader 
of  the  Convention  says,  that  he  should  not 
be  subjected  to  any  further  delay  than 
any  other  honorable  member  is  subjected 
to  in  regard  to  amendments  which  he 
wishes  to  propose.  But  this  clause  is 
fraught  with  enormous  consequences,  and 
goes  much  further  than  the  American 
Constitution  or  the  American  decisions. 

Mr.  Barton, — The  clause  as  it  is  in  the 
Bill  goes  a  tremendous  distance. 

Mr.  ISAACS.— But  this  clause  will  go 
further.  The  clause  in  the  Bill  deals 
with  freedom  of  trade.  This  deals  with 
the  matter  on  a  totally  different  line. 
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Mr.  Glynn. — This  is  a  better  one. 
Mr.  ISAACS. — Th.it  is  a  question  of 
opinion.  At  all  events,  this  is  a  totally 
new  proposal.  In  America  the  provi- 
sion that  preference  is  not  to  be  given 
to  one  port  of  one  state  over  any  port 
of  another  state  is  a  provision  which  is 
altogether  different  in  character  to  this. 
I  have  alluded  previously  to  the  effect 
of  that  provision  in  the  United  States 
Constitution,  as  denned  in  the  case  of 
Pennsylvania  v.  Wheeling,  where  it  was 
stated  distinctly  that  the  provision  re- 
lated only  to  the  United  States  and  not 
to  individual  states.  That  provision  was 
introduced  by  reason  of  the  fear  that  the 
Federal  Government  might  probably  pre- 
fer the  ports  of  one  state  over  the  ports  of 
another. 

Mr.  Keid. — It  was  a  restriction  on  the 
powers  of  the  United  States,  and  not  par- 
ticular states. 

Mr.  ISAACS. — Quite  so  ;    not  on  indi- 
vidual states.     Now  we  are  proposing  to 
take  up  a  totally  new  line  in  that  respect, 
and  also  in  another  respect.       What  has 
been  guarded  against  in  America  is  the 
institution  of  barriers  against  freedom  of 
commerce,  and  it  has  been  held  both  by  the 
courts  and  by  the   Legislature  that  there 
is  to  be    no    barrier  introduced   between 
the  states  as  to  commerce.     But  this  pro- 
posal does  not  intend  to  do  that.       These 
words  do  not  make    our  commerce  free. 
This  clause  says   that  although  you  may 
want  to  invite  commerce    to   enter   your 
ports,   although   you   may  want  to  offer 
attractions  to  commerce,  you  are  not  to  do 
it,  because  the  mere  doing  of  it,  irrespec- 
tive of  your  motive,  will  give  a  preference  to 
your  own  state.      Where  will  a  provision 
of  that  kind  land  us  1     The  clause  says 
that,  whatever  regulation  of  commerce  or 
of  revenue  is  made  by  the  Commonwealth, 
or  by  a  state,   or  by  any  authority  con- 
stituted    by     either     of     them,    if,      in 
the  opinion  of   the  Supreme   Court — for 
that  is  what  it  comes  to — its  effect  is  to 
give  a  preference  over  any  state,  or  part 
of  a  state,  it  is  to  be  null  and  void.     How 
[Mr.  Isaacs. 


are  we  to  carry  on  under  such  a  provision  ? 
I  think  that  this  is  too  important  a  matter 
to  be  dealt  with  off-hand.  It  would  at 
once  do  away  with  our  railway  rates 
affecting  the  Riverina  traffic. 

Mr.  Barton.— Does  the  honorable  and 
learned  member  mean  that  the  difference 
between  this  and  the  existing  clause  would 
do  away  with  those  rates  1 

Mr.  ISAACS.— Yes,  because  the  exist- 
ing clause  deals  only  with  derogations 
from  the  freedom  of  trade.  This  clause 
goes  much  further. 

Mr.  Barton. — You  have  this  provision 
in  the  first  part  of  the  existing  clause  as 
applying  to  ports. 

Mr.  ISAACS. — In  the  existing  clause 
the  application  to  ports  is  only  an  applica- 
tion of  Commonwealth  laws.  Preference  is 
not  to  be  given  to  the  ports  of  one  state 
over  the  ports  of  another.  We  are  now 
applying  this  provision  to  state  laws. 

Mr.  Barton. — Wo  applied  it  to  state 
laws  in  the  second  part  of  clause  95 
originally. 

Mr.  ISAACS. — That  was  only  in  regard 
to  freedom  of  trade.    It  is  quite  right  that 
no  state  should  have   power  to  derogate 
from    freedom  of    trade,    that  is  to   say, 
to    put    on    a   duty   or   to   impose    any 
obstacle  or  barrier  to  commerce  and  trade. 
But,  to  say  that  you  must  not  offer  any 
attraction   to    trade,  that  you   must  not 
do  anything  to  improve  your  markets  at 
the  expense  of  another  state,  is  too  large 
an  order  to  ask  us  to  accept   without  a 
considerable   amount   of    hesitation    and 
examination.     I  am  afraid  that,  although 
its  object  is  unimpeachable,  the  provision 
may  carry  us  further  than  we  intend  to 
go.     I  think,  therefore,   that,   considering 
the  hour  and  the  importance  of  the  sub- 
ject,   my    honorable    and    learned    friend 
would  not  be  going  much  out  of  his  way 
if  he  postponed  the  further  consideration 
of   this   matter  until    to-morrow.      With 
regard     to      the      question      of      lower 
rates,    I    should    like    to    refer    him    to 
a    very     interesting    passage     from    the 
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latest  Inter-State  Commission  report  that 
I  have  been  able  to  lay  my  hands  upon. 
He  will  find  it  at  page  20,  volume  2,  of  the 
House  of  Representatives — Miscellaneous 
Documents,  1 894-5.  The  passage  is  headed 
"The  Southern  Freight  War."  This 
freight  war  is  very  like  the  freight  war  that 
now  exists  between  Victoria  and  New 
South  Wales.  Of  course,  I  must  not  be 
understood  to  be  defending  this  freight 
war. 

Mr.  Reid. — At  any  rate,  it  does  not 
injure  the  producer. 

Mr.  ISAACS.— It  does  not.  As  the 
passage  is  a  very  long  one,  I  think  I  should 
be  unduly  taking  up  time  by  reading  it. 
As  I  understand,  the  commission  report 
that  the  situation  calls  for  a  statutory 
remedy,  because  under  no  circumstances 
are  they  enabled  by  the  American  law 
to  deal  with  the  sweeping  reduc- 
tions which  are  the  result  of  this  freight 
war.  The  contest  for  traffic  is  not  be- 
tween states,  but  between  lines  of  railway. 
By  the  secret  and  the  open  cutting  of 
rates,  damage  is  done  to  one  locality  as 
against  another,  and  the  commission  find 
themselves  unable  to  deal  with  this  evil. 
In  America,  they  have  not  reached  the 
position  which  is  sought  to  be  reached  by 
this  proposal,  which  is  quite  a  new  de- 
parture, and  would  have  the  most  serious 
consequences  for  Victoria.  If  honorable 
members  doubt  the  reason  of  our  insist- 
ence upon  full  time  for  consideration,  I 
invite  them  to  read  the  Railways  Commis- 
sioner's report  upon  this  very  question.  He 
deals  with  it  most  fully  upon  page  315  of 
the  Victorian  Blue-book.  He  points  out 
that  it  would  affect  Victoria  to  the  extent  of 
£160,000;  it  affects  us  not  only  with  re- 
gard to  our  railway  returns,  but  also  in  our 
position  as  a  commercial  and  distributing 
centre.  Although  the  change  of  words  is 
not,  upon  the  face  of  it,  very  great,  the 
effect  is  enormous,  and  revolutionizes  the 
clause  altogether.  I  do  not  know  how  the 
amendment  affects  New  South  Wales,  but  it 
is  difficult  to  see  how  we  can  accept,  with- 
out full  consideration,   a  provision  which 


allows  the  Supreme  Court  of  the  Federa- 
tion to  take  up  any  enactment  and  say 
whether,  in  its  opinion,  apart  from  its 
object  or  motive,  it  gives  a  preference  to 
another  state  or  part  of  a  state.  If  it  has 
that  effect  it  is,  independently  of  any 
other  consideration,  to  be  null  and  void. 

Mr.  O'Connor. — Those  words  are  not  in 
the  amendment. 

Mr.  ISAACS.— That  is  the  effect  of 
it.  I  do  not  see  how  else  the  honorable 
and  learned  member  can  read  the  amend- 
ment. It  provides  that  any  enactment 
which  has  the  effect  of  giving  a  preference 
is  to  be  null  and  void. 

Mr.  O'Connor. — If  it  has  the  effect  of 
derogating  from  freedom  of  trade  and 
commerce. 

Mr.  ISAACS. — Those  words  are  not  in 
the  provision  read  by  Mr  Barton. 

Mr.  Barton. — I  simply  prevent  the 
giving  of  a  preference. 

Mr.  ISAACS. —Yes.  The  question 
appears  to  me  a  very  difficult  one,  and  I 
think  my  honorable  and  learned  friend 
will  see  that,  in  consideration  of  its  difficulty 
and  of  the  consequences  which  flow  from 
it,  we  should  have  a  little  further  time  to 
deal  with  it. 

Mr.  Barton.  —  I  will  not  press  the 
matter  to  a  division  to-night,  but  I  think 
we  might  discuss  it  a  little  longer. 

Sir  GEORGE  TURNER  (Victoria).— In 
thinking  over  this  matter  while  honorable 
members  have  been  speaking,  it  would 
seem  to  me  that  the  clause  will  have  this 
effect :  We  at  the  present  time  have  re- 
duced rates  for  wool  coming  from  Riverina 
to  Victoria  ;  these  rates  will  have  to  go. 
On  the  other  hand,  New  South  Wales  has 
increased  rates  upon  goods  coming  to 
our  borders  from  the  interior  of  her 
colony.  Those  rates  will  remain,  because 
they  do  not  give  a  preference  to  one  part  of 
New  South  Wales  over  any  part  of  Vic- 
toria. It  seems  to  me,  as  I  have  had  to 
remark  on  several  occasions  with  regard  to 
this  particular  question  of  railway  rates, 
that  we  are  always  faced  by  one  position 
— the  hands  of  Victoria  are  to  be  tied, 
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while  the  hands  of  New  South  Wales  are 
to  be  left  absolutely  free. 

Mr.  Keid. — I  say,  leave  them  both  free. 
The  producer  is  not  injured  by  these  rates. 
The  lower  the  rates,  the  better  for  the 
people  who  use  the  railways. 

Sir  GEORGE  TURNER.— I  should  be 
prepared  to  leave  them  to  fight  it  out  if 
both  sides  were  free,  but  I  would  rather 
see  no  fight  at  all. 

Mr.  Barton. — Would  the  right  honor- 
able member  rather  have  the  additional 
clause  95  taken  out  of  the  Bill? 

Sir  GEORGE  TURNER.— Now,  you  are 
springing  another  difficulty  upon  me. 

Mr.  Barton.  —  I  am  not  springing 
another  difficulty  upon  the  right  honor- 
able member.  I  only  want  to  know  what 
he  wants. 

Sir  GEORGE  TURNER.— T  want  to 
stop  any  unfairness. 

Mr.  Reid. — He  wants  to  put  that  little 
thing  right  that  affects  him,  and  he  does 
not  think  about  anything  else. 

Sir  GEORGE  TURNER.— I  do  not 
think  the  honorable  member  is  fair  in 
making  such  a  statement. 

Mr.  Reid. — I  apologize  ;  the  honorable 
member  has  been  the  good  boy  of  the 
Convention. 

Sir  GEORGE  TURNER.— In  future  I 
intend  to  be  the  bad  boy.  The  difficulty 
about  these  words  giving  a  preference  is 
that  it  would  mean  we  were  giving  a  pre- 
ference to  a  portion  of  New  South  Wales 
over  Victoria,  but  if  we  attempted  to 
challenge  the  New  South  Wales  rates  the 
answer  would  be  at  once  that  they  were 
not  giving  a  preference  to  any  portion  of 
New  South  Wales  over  Victoria.  That  is 
the  cleft  stick  in  which  we  are  going  to  be 
placed.  We  shall  not  be  able  to  carry  on 
the  war,  whereas,  quite  unintentionally, 
under  this  clause  New  South  Wales  will  be 
left  perfectly  free  to  carry  on  that  war. 

Mr.  Reid. — We  do  not  want  any 
inequality 

Sir  GEORGE  TURNER.— We  do  not 
want  any  inequality,  and  that  is  why  I 
desire  to  have  an  opportunity  of  looking 
[Sir  George  Turner. 


at  the  wording,  so  as  to  see  if  we  could 
not  meet  the  views  of  our  New  South 
Wales  friends,  and  at  the  same  time  be 
fair  to  Victoria. 

Dr.  QUICK  (Victoria).— I  wish  to  draw 
attention  to  the  fact  that  according  to 
clause  95,  as  it  is  in  the  Bill,  there  are  two 
prohibitions:  First,  it  prohibits  preference  ; 
that  probably  would  be  directed  against 
Victoria  adopting  any  rule  or  regulation 
giving  a  preference  to  the  Riverina  trade. 
So  far  it  might  be  desirable  that  such  a 
clause  should  be  kept  in  the  Bill,  but  the 
second  part  of  the  clause  contains  this 
important  prohibition.  It  prohibits  any 
law  or  regulation  having  the  effect  of 
derogating  from  freedom  of  trade  or 
commerce  between  the  different  parts  of 
the  Commonwealth.  I  wish  to  draw  atten- 
tion to  the  fact  that  the  amendment  of 
Mr.  Barton  proposes  to  give  effect  to  the 
prohibition  against  preference,  which  might 
have  a  very  serious  and  important  effect 
upon  Victoria ;  but  at  the  same  time  he 
omits  from  his  new  clause  that  prohibition 
against  any  law  having  the  effect  of 
derogating  from  the  freedom  of  trade  and 
commerce. 

Mr.  Barton. — You  could  not  speak  of 
any  such  preference  which  would  not  be  a 
derogation  from  the  freedom  of  trade  and 
commerce. 

Dr.  QUICK.— I  would  point  out  that 
the  omission  of  that  prohibition  might  give 
New  South  Wales  a  free  hand  to  impose 
any  regulation  of  trade  or  commerce  which, 
although  not  directly  intended  as  a  pre- 
ference, might  indirectly  have  the  effect  of 
a  preference.  For  instance,  New  South 
Wales  might  go  on  reducing  its  rail- 
way rates  until  they  assumed  such  an  at- 
tenuated shape  that  they  would  have  the 
effect  of  a  preference  by  attracting  trade 
which  would  naturally  go  to  Victoria  to 
some  port  of  New  South  Wales.  I  think 
we  might  be  able  to  accept  the  proposed 
amended  clause  if  Mr.  Barton  would 
insert,  in  addition  to  the  wrords  which  he 
proposed — "  No  law  or  regulation  giving  a 
preference,   &c.    or  having  the    effect  of 
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derogating  from  the  freedom  of  trade  and 
commerce  between  the  different  parts  of 
the  Commonwealth." 

Mr.  Barton. — It  is  the  same  thing 
really. 

Dr.  QUICK.— Then  I  want  to  know 
why  these  words,  "having  the  effect  of 
derogating  from  the  freedom  of  trade  and 
commerce  in  the  different  parts  of  the 
Commonwealth,"  have  been  omitted1? 

Mr.  Barton. — The  reason  is  because  I 
do  not  believe  in  idle  repetitions.  I  think 
the  two  things  mean  the  same.  As  a 
draftsman,  I  thought  it  better  to  leave 
out  these  words. 

Dr.  QUICK.— These  words  have  stood 
the  test  of  time  for  some  years. 

Mr.  Barton. — No,  they  were  altered  in 
Adelaide. 

Dr.  QUICK.— I  know  that  in  New 
South  Wales  objections  were  taken  to 
these  very  words,  "derogating  from  the 
freedom  of  trade  and  commerce."  I  know 
that  there  were  a  number  of  critics  of  the 
words  in  New  South  Wales  who  were  of 
opinion  that  this  would  prevent  them  from 
attracting  trade  and  commerce  to  Sydney, 
so  there  must  be  some  difference. 

Mr.  Barton.  —  I  hope  the  honorable 
member  will  take  my  assurance.  I  am 
not  in  the  habit  of  telling  lies. 

Dr.  QUICK. — I  accept  the  honorable 
member's  statement,  but  we  know  that  a 
certain  amount  of  literature  has  clustered 
around  these  words,  so  that  the  omission 
of  them  cannot  be  regarded  by  the  repre- 
sentatives of  Victoria  as  altogether  without 
significance.  At  any  rate,  there  is  a  suffi- 
cient amount  of  reasonable  doubt  on  the 
subject  to  give  weight  to  the  suggestion 
of  the  Right  Hon.  Sir  George  Turner  that 
the  clause  should  be  postponed  until 
to-morrow. 

Mr.  Barton. — I  do  not  intend  to  ask 
for  a  division  to-night. 

Dr.  QUICK.— It  strikes  me  that  the 
omission  of  these  words  might  have  a  very 
prejudicial  affect  with  regard  to  the  action 
of  Victoria.  It  would  appear  that  the 
prohibition    of   preference  is   deliberately 


intended  to  take  away  from  Victoria  the 
power  of  giving  preferential  rates  in  order 
to  attract  the  Riverina  trade.  Yet  it 
reserves  to  New  South  Wales  the  power 
to  impose  what  Mr.  Barton  calls  develop- 
ment rates  ;  yet  these  differential  rates 
might  become  so  narrowed  down  as  to  be 
absolutely  preferential  in  their  effect.  I 
would  ask  is  it  intended  to  reserve  such  a 
power  to  the  railway  authorities  of  New 
South  Wales?  With  regard  to  freedom 
and  equality  of  trade,  I  may  remark,  by 
the  way,  that  equality  of  trade  has  been 
struck  out,  I  do  not  know  why.  The 
heading  seemed  to  suggest  the  meaning 
of  the  clause,  that  was,  that  there  was  to 
be  equality  of  trade,  and  none  of  this  cut- 
throat business,  such  as  New  South  Wales 
putting  on  rates  between  Albury  and 
Wagga  to  prevent  trade  drifting  towards 
Melbourne.  Are  those  rates  to  be  pre- 
served? 1  say  we  ought  to  put  something 
in  this  Bill  to  prohibit  such  a  thing. 

Mr.  McMillan. — Between  what  places 
does  the  honorable  member  say  these 
rates  might  be  imposed  1 

Dr.  QUICK. — Between  Wagga  Wagga 
and  Albury. 

Mr.  McMillan. — Those  will  be  done 
away  with. 

Dr.  QUICK. — But  what  is  to  prevent 
their  being  imposed  under  this  emasculated 
clause?  The  railway  authorities  will  be 
able  to  impose  any  rates  they  like  within 
their  own  territory.  In  my  opinion,  those 
words  with  regard  to  preventing  anything 
which  would  derogate  from  the  freedom  of 
trade  or  commerce  are  most  significant 
and  important.  If  they  are  eliminated, 
the  clause  will  be  emasculated  and  shorn 
of  a  large  amount  of  the  power  which 
would  secure  freedom  and  equality  of  trade. 

Mr.  O'Connor.  —  Will  the  honorable 
member  explain  what  is  the  meaning  of 
the  words  "derogating  from  freedom  of 
trade  and  commerce  "  ? 

Dr.  QUICK.  — It  would  prevent  the 
placing  of  any  obstruction  in  the  way  of 
river  navigation  or  railway  carriage.  It 
would  prevent  anything  in  the  nature  of 
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a  rate  which  would  derogate  from  the 
freedom  of  trade  between  two  colonies — 
which  would  take  away  from  the  freedom 
of  trade.  Therefore,  I  would  suggest  that 
if  this  clause  is  to  be  pushed  forward  to- 
night, it  should  be  amended  by  inserting 
the  words  which  are  contained  in  the 
original  clause. 

Mr.  McMillan.  —  There  are  certain 
things  which  we  allow.  If  there  is  a 
high  rate  from  Wagga  to  Albury  we  would 
certainly  allow  that  that  was  a  prefer- 
ential rate.  We  cannot  fix  the  rate  so  as 
to  take  away  the  trade. 

Sir  George  Turner. — But  it  would 
not  be  a  preference  under  this  clause. 

Dr.  QUICK. — It  is  evidently  intended 
to  prevent  preferential  rates  being  imposed 
at  Echuca  or  Swan  Hill  in  order  to  draw 
traffic  from  across  the  border.  That  is 
quite  clear.  It  will  cripple  our  action,  but 
at  the  same  time  it  reserves  more  freedom 
indirectly  to  the  railway  authorities  of 
New  South  Wales.  I  agree  with  my 
colleagues  that,  if  there  is  to  be  freedom 
and  equality  of  trade,  which  we  all 
profess  to  desire,  it  ought  to  be  im- 
planted firmly  in  this  Constitution.  The 
representatives  of  New  South  Wales 
ought  not  to  be  allowed  under  the  pre- 
tended exercise  of  a  power  to  develop 
their  own  resources  so  as  to  interfere  with 
the  free  flow  of  trade  and  commerce  to 
the  nearest  port. 

Mr.  Gordon. — No  matter  from  which 
state  ? 

Dr.  QUICK.— No  matter  from  which 
state. 

Mr.  GORDON  (South  Australia).— 
That  is  the  point.  I  was  surprised  to 
hear  Sir  George  Turner  and  Mr.  Isaacs 
rather  fighting  against  the  great  principle 
without  which  federation  would  be  a 
bastard  federation. 

Mr.  Isaacs. — What  principle  ? 

Mr.  GORDON.— The  principle  which 
would  prevent  anything  in  the  way  of 
preferential  rates. 

Mr.  Isaacs. — You  have  not  heard  me 
say  one  word  against  that  principle. 
[Dr.  Quick. 


MY.  GORDON.— I  understood  the  hon- 
orable member  to  fight  against  the  prin- 
ciple in  the  interests  of  the  little  bit  of 
trade  from  Riverina. 

Mr.  Isaacs.— Anything  I  said  on  the 
subject  was  rather  the  other  way. 

Mr.  GORDON.— Then  1  must  have 
misunderstood  the  honorable  member. 
But  Sir  George  Turner  rather  argued  in 
favour  of  the  little  bit  of  trade  from 
Riverina. 

Sir  George  Turner. — No,  I  did  not. 
What  I  said  was  that  it  would  be  unfair 
to  take  that  trade  away  and  tie  our  hands, 
unless  the  same  thing  were  done  to  the 
other  colonies.  We  are  quite  willing  to 
go  on  an  equal  footing. 

Mr.  GORDON. — I  agree  with  the  honor- 
able member,  and  I  am  glad  I  misunder- 
stood him.  Without  some  provision  to 
prevent  preferential  railway  rates  free- trade 
would  be  a  farce.  The  benefits  of  free- 
trade  could  be  done  away  with  by  erecting 
a  barrier  of  railway  rates 

Mr.  Isaacs. — Do  you  mean  to  say  that 
giving  lower  rates  to  the  foreigner  is  a 
barrier  % 

Mr.  GORDON.— As  between  states,  if 
it  be  worked  in  that  way. 

Mr.  Isaacs. — Nonsense  ! 

Mr.  Reid. — It  is  not  a  barrier ;  it  is  a 
premium. 

Mr.  GORDON. — It  is  an  obvious  barrier. 
The  wealthiest  colony  would,  in  that  case, 
carry  off  the  palm.  I  hope  no  suggestion 
will  be  made  to  obviate  what  Dr.  Quick 
so  clearly  described  just  now  as  the  flow 
of  trade  and  commerce  to  its  natural 
geographical  outlet. 

Mr.  McMILLAN  (New  South  Wales). 
— I  suppose  it  is  inevitable  that  this  con- 
troversy, which  was  really  thrashed  outona 
previous  occasion,  must  again  come  before 
the  Convention.  The  whole  question  is  really 
where  "differential"  becomes  "preferen- 
tial." That  seems  to  be  the  whole  point. 
But  it  seems  to  be  forgotten  that  in  New 
South  Wales  we  have  an  enormous  terri- 
tory, which  we  are  absolutely  bound  to  open 
out.     It  is  not  our  fault  that  our  territory 


Commonwealth  of  [21  Feb.,  1898.] 


Australia  Bill. 


1259 


is  bigger  that  that  of  Victoria.  In  some 
cases  in  which  it  was  never  intended  in 
any  way  to  give  what  might  be  called  a 
preferential  rate,  but  to  give  purely  a 
differential  rate  to  afford  the  people 
in  the  far  interior  an  opportunity  of 
having  a  reasonable  chance  with  those 
nearer  the  port,  that  rate  as  it  got 
nearer  the  border  might  be  construed  by 
some  as  a  preferential  rate.  But  sup- 
posing it  was  made  a  regulation  of  the 
railways  throughout  New  South  Wales 
that  those  differential  rates  should  be 
exactly  on  the  same  scale  throughout  the 
colony.  I  do  not  mean  to  say  we  would  be 
committed  to  that ;  but  I  take  it  as  an 
example.  In  such  a  case  I  do  not  see 
how,  in  view  of  the  interests  of  our  own 
people,  it  would  be  possible  for  us  to  say 
that  the  attenuated  rates,  at  the  far  end 
of  one  of  those  systems  nearing  the  border, 
should  be  absolutely  altered,  in  the  same 
manner  as  if  we  joined  the  service  of  Vic- 
toria, and  made  a  through  rate.  The  best 
thing  in  these  matters  is  to  be  perfectly 
candid.  We  have  discussed  this  matter 
before.  My  honorable  friends  are  aiming 
at  a  state  of  affairs  that  would,  no  doubt,  j 
exist  if  the  whole  of  the  railways  were 
absolutely  federalized  and  vested  in  the 
Commonwealth.  Under  these  circum- 
stances let  us,  for  instance,  take  Coota- 
mundra  as  a  central  point  between  Sydney 
and  Melbourne.  What  has  been  contended 
is  that,  if  the  railways  were  federalized, 
there  should  be  a  through  rate  from  Coota- 
mundra  to  Melbourne,  on  the  same  prin- 
ciple as  from  Cootamnndra  to  Sydney. 
We  are  quite  willing  at  this  stage  of  our 
affairs,  before  the  railways  are  absolutely 
federalized,  to  let  things  remain  as  they 
are. 

Mr.  Higgins. — And  allow  us  preference 
rates  ? 

Mr.  Reid. — Yes. 

Mr.  McMILLAN.— Exactly.  The  Vic- 
torian position  is  simple.  It  is  very  easy 
to  decide  that  there  is  an  absolutely 
preferential  rate  if  greater  facilities  are 
given  to  people  in  another  colony  than  are 


given  to  the  people  of  the  colony  by  which 
the  facilities  are  granted. 

Mr.  Gordon. — Or  people  are  placed  at 
a  greater  disadvantage  by  a  higher  rate. 

Mr.  Isaacs. — That  is  provided  for  in  the 
Constitution. 

Mr.  McMILLAN.— Yes,  exactly.  There 
are  two  positions;  one  very  simple,  and 
the  other  very  complicated.  It  is  very 
simple  to  understand  that  if  you  reduce 
your  rates  from  Riverina  below  the  point 
at  which  you  charge  your  own  people  for 
a  similar  carriage  inside  your  colony,  that 
is  a  derogation  of  trade  and  commerce  to 
some  extent. 

Mr.  Isaacs. — Not  a  derogation  of  free- 
dom. 

Mr.  McMILLAN. — Well,  perhaps  not. 
On  the  other  hand,  we  have  a  much  more 
complicated  thing  to  consider.  The  New 
South  WTales  representatives  are  asked  to 
say  that  a  large  amount  of  their  railway 
tariff,  which  has  been  fixed  on  differential 
rates,  would,  when  we  federalize,  become 
fixed  on  preferential  rates.  That  is  the 
whole  point. 

Mr.  Gordon. — Let  the  Inter-State  Com- 
mission settle  that  as  a  jury. 

Mr.  McMILLAN.— No,  no.  What  we 
want  to  do  first,  before  we  decide  on  an 
Inter-State  Commission  or  anything  else, 
is  to  understand  in  this  Convention  what 
we  mean.  There  is  no  use  in  saying  that 
here  is  a  very  difficult  hazy  question,  sur- 
rounded by  all  kinds  of  complications, 
which  must  be  left  to  a  tribunal  of  the 
Federal  Parliament.  You  may  possibly 
do  that,  but  before  that  is  attempted  you 
would  want  to  understand  the  whole 
question  from  beginning  to  end.  And 
the  whole  question  is,  I  think,  as  I 
have  stated  it — that  you  want  us  to 
make  through  rates  from  our  railways 
from  the  different  parts  of  our  colony 
into  Victoria  before  the  railway  system  is 
absolutely  federalized.  I  say  it  would  be 
impossible  for  us  to  justify  that  procedure. 

Mr.  Higgins. — That  is  not  the  proposal. 

Mr.  McMILLAN.  —  The  Convention 
must  recollect  that,  although  we  are  going 
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to  federalize,  the  states  will  still  have 
their  autonomous  Governments,  aud  have 
to  keep  up  the  police,  public  buildings,  and 
all  the  ramifications  of  civil  life  throughout 
the  colonies.  The  parts  of  the  country  into 
which  we  have  sent  our  railways  are  kept 
up  at  an  enormous  expense.  People  have 
settled  there,  and  are  connected  with  the 
Government  through  the  land  and  by 
other  means.  Those  people,  in  many  in- 
stances, wish  to  trade  with  New  South 
Wales  and  through  our  ports.  Are  we 
going  to  increase  the  rates  to  our  own  pro- 
ducers in  order  to  give  the  people  of  Vic: 
toria  a  through  rate  1  The  result  would 
be  that,  with  our  railway  system,  which  is 
now  under  such  magnificent  management 
that  we  can  afford  to  reduce  rates  from  the 
far  interior  of  the  colony,  we  would  actually 
have  to  say  to  our  producers — "  While  we 
federate,  and  while  we  will  let  you  go  to 
the  nearest  port,  you  will  have  to  pay  a 
higher  rate." 

Mr.  Isaacs. — What  proposal  has  Vic- 
toria ever  made  to  the  effect  you  are 
stating  ? 

Mr.  MeMILLAN. — I  have  asked  the 
delegates  a  very  simple  question.  Is  not 
the  whole  purport  of  their  argument  that 
they  should  get  through  rates  from  cer- 
tain places  in  our  colony  on  the  same 
principle  as  if  the  railways  were  feder- 
alized ? 

Sir  George  Turner. — I  never  heard 
that  asked  for. 

Mr.  Higgins. — We  would  like  that,  but, 
at  the  same  time,  we  are  not  asking  for  it. 

Mr.  MeMILLAN. — Then  there  is  no- 
thing in  the  argument  at  all.  Dr.  Quick 
and  others  have  said — "  You  have  so  at- 
tenuated your  rate  at  the  far  end  of  the 
railway  system  as  to  practically  give  pre- 
ference to  the  port  of  Sydney."  Well,  is 
not  that  exactly  the  point  I  am  trying 
to  deal  with  ?  We  do  not  give  that  pre- 
ference necessarily  because  the  lines  ap- 
proach the  border,  but  as  part  of  the 
policy  of  our  railway  system,  and  for 
the  benefit  of  those  in  the  far  interior. 
It  seems  to  me  that,  if  we  cannot  get  at 
[Mr.  McMillan. 


some  arrangement  that  is  absolutely  under- 
stood in  the  Convention,  we  had  better 
give  up  all  the  clauses  connected  with  the 
Inter-State  Commission,  or  anything  that 
hampers  the  question. 

Mr. Barton. — TheConnnon wealth  would 
still  be  able  to  legislate  for  trade  and  com- 
merce. 

Mr.  MeMILLAN. — The  broad  principle 
of  equality  of  trade  would  still  remain  in 
the  Constitution,  with  the  High  Court 
as  guardian  of  our  rights  in  this  respect. 
Let  the  Federal  Parliament  deal  with  the 
whole  question  under  the  powers  that  are 
in  the  Constitution. 

Mr.  BARTON  (New  South  Wales).— 
Before  I  move,  Mr.  Chairman,  that  you 
report  progress,  I  would  just  like  to  say 
one  word  more.  I  am  not  going  to  re-open 
this  question.  Honorable  members  who 
entertain  any  fear  with  regard  to  the 
omission  of  the  second  portion  of  the  old 
clause  95  may  perhaps  find  their  fears 
very  much  modified  if  they  look  at  the 
form  in  which  clause  89  now  stands.  It 
has  been  amended  to  apply  to  inter-state 
free-trade  only,  and  it  enacts  that  from 
the  imposition  of  uuiform  duties  of 
customs  trade  and  intercourse  between 
the  states  shall  be  absolutely  free.  In 
this  clause  there  is  a  prohibition  of  dero- 
gation from  freedom  of  trade,  but  I  take  it 
that  a  law  passed  in  derogation  of  free- 
dom of  trade  would  be  void  under  clause 
89.  Therefore,  there  is  nothing  to  fear 
about  leaving  out  the  second  portion  of 
this  clause.  The  first  part  is  simply  a 
prohibition  of  preference  to  the  ports  of 
one  state  over  the  ports  of  another  state. 

Mr.  Isaacs. — If  you  keep  the  latter  part 
of  the  clause  in,  would  it  not  operate  as 
from  the  beginning  of  the  Commonwealth1? 

Mr.  BARTON.— Yes,  that  would  be  the 
only  difference,  and  the  question  is  whe- 
ther it  is  worth  while  to  make  it  operate 
in  that  way,  because  it  may  be  taken  that 
there  is  in  the  Constitution,  without  the 
latter  part  of  clause  95,  an  implication 
that  any  law  or  regulation  of  commerce 
or  revenue  having  the  effect  of  derogating 
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from  freedom  of  trade  or  commerce 
between  the  states  shall  be  null  and  void. 

Mr.  Isaacs. — Would  it  be  right  to  make 
it  operate  from  the  beginning  of  the 
Commonwealth  % 

Mr.  BARTON.— It  might  not  be,  and 
it  might  be  better  to  leave  it  to  the  opera- 
tion of  clause  89.  I  think  it  would  be 
better  to  get  rid  of  the  implication  I  have 
spoken  of,  in  order  that,  until  the  uniform 
Tariff  is  imposed,  proposals  of  law  that 
would  have  the  effect  of  conflicting  with 
the  state  of  things  that  would  subsist  for 
two  years  after  the  inception  of  the 
Commonwealth  might  not  arise.  So 
I  ask  honorable  members,  in  looking 
over  the  matter  between  now  and 
to-morrow  morning,  to  see  whether  the 
present  form  of  clause  89  does  not  pro- 
vide for  all  we  want,  and  whether  the  ex- 
pansion of  the  first  part  of  this  clause  by 
the  words  I  have  suggested  is  not  a  desir- 
%  able  thing — that  is  to  say,  to  extend  the 
forbidding  of  preference  to  port  over  port 
to  a  forbidding  of  preference  between 
state  and  state.  The  second  part  of  the 
clause  may  be  read  as  sufficiently  pro- 
vided for  by  clause  89,  and  at  the  right 
time.  I  now  beg  to  move,  sir,  that  you 
report  progress,  and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  six 
minutes  to  five  o'clock  p.m. 


TUESDAY,  22nd   FEBRUARY,    1898. 


Appeals  to  the  Privy  Council— Commonwealth  of 
Australia  Bill. 


The  President  took  the  chair  at  thirty- 
four  minutes  past  ten  o'clock  a.m. 

APPEALS  TO  THE  PRIVY  COUNCIL. 
Sir   JOSEPH   ABBOTT    (New    South 
Wales). — I  beg  to  move — 

That  a  return  be  laid  before  this  Convention 
showing — 

1.  The  number  of  appeals  from  the  Su- 
preme Court  of  each  of  the  colonies 
of  New  South  Wales,  Victoria,  and 


South  Australia  to  Her  Majesty's 
Privy  Council. 

2.  The  parties  to  the  suit. 

3.  The  date  of  the  order  of  the  court  grant- 

ing leave  to  appeal. 

4.  The  date  when  the  transcript  was  for. 

warded  to  England. 

5.  The   date   of   judgment    of   the    Privy 

Council. 

6.  The  amount  in  dispute. 

7.  The  result  of  such  appeal. 

8.  The  amount  of  the  taxed  costs  of  each 

appeal. 

9.  Such  return  to  be  for  the  last  30  years, 

and  to  show  the  average  time  from 
the  date  of  the  order  giving  leave  to 
appeal  to  the  date  of  judgment  by 
the  Privy  Council;  and  also  the 
average  time  for  the  last  seventeen 
years  ;  also  the  average  time  in  the 
last  seventeen  years  from  the  post- 
ing of  the  transcript  to  the  date  of 
judgment  of  the.  Privy  Council ;  also 
the  average  amount  of  the  costs  in 
which  the  amount  of  the  taxed  costs 
is  known  ;  also  the  average  amount 
of  the  taxed  costs  of  an  appeal  to  the 
Privy  Council  in  the  last  seventeen 
years. 

I  understand,  Mr.  President,  that  this  infor- 
mation can  be  obtained  with  very  little 
trouble  and  at  very  small  expense,  and  I 
am  quite  sure  that  when  it  is  produced  it 
will  be  of  great  service  to  honorable  mem- 
bers, at  all  events,  to  those  who  are  not 
connected  with  the  law. 

Mr.  SYMON  (South  Australia).— I 
have  great  pleasure  indeed  in  supporting 
this  motion,  and  I  am  also  very  glad 
to  hear  the  mover  say  that  there  will 
be  no  difficulty  and  no  delay  in  sup- 
plying the  necessary  information.  I  am 
quite  sure  that  when  it  is  obtained  it  will 
cast  a  flood  of  light,  not  exactly  in  the 
direction  my  honorable  friend  supposes, 
but  a  flood  of  light  upon  some  of  the 
minor  details  of  this  great  question. 

The  motion  was  agreed  to. 

COMMONWEALTH     OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the 
further  consideration  of  the  Common- 
wealth of  Australia  Bill. 
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Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  clause  95  (see  page 
1250),  and  on  Mr.  Barton's  proposal  that 
the  clause  be  omitted  with  the  view  to 
substituting  the  following  : — 

Any  law  or  regulation  of  commerce  or  revenue 
made  by  the  Commonwealth,  or  by  any  state, 
or  by  any  authority  constituted  by  the  Com- 
monwealth or  by  any  state,  giving  any  pre- 
ference to  one  state  or  any  part  thereof  over 
another  state  or  any  part  thereof  shall  be  null 
and  void. 

Mr.  HIGGINS  (Victoria).— I  tabled  an 
amendment  on  clause  95,  some  days  ago, 
and  it  appears  in  the  printed  amendments. 
It  has  come  on  before  I  expected  it  to 
come  on,  but  I  think  this  is  the  place  at 
which  I  should  press  my  amendment. 
The  wTords  which  I  propose  should  be 
added  will  apply  to  the  proposed  new 
clause  which  has  been  submitted  by  our 
honorable  leader,  as  well  as  to  the  clause 
which  at  present  stands  in  the  Bill.  The 
proposed  new  clause  simply  makes  invalid 
any  preferential  rate.  It  in  no  way 
affects  unfair  differential  rates.  I  need 
not,  of  course,  speaking  to  members 
of  the  Convention,  remind  them  of  the 
difference  between  the  two  kinds  of 
rates — preferential  and  differential  rates — 
but  I  think  it  has  been  generally  admitted 
that  if  you  interfere  with  preferential  rates, 
you  ought  also  at  the  same  time  to  inter- 
fere with  such  differential  rates  as  operate 
in  the  same  direction,  and  operate  unfairly. 
Now,  sir,  in  dealing  writh  this  matter,  my 
proposal  is  to  insert  in  the  last  line  of 
clause  95,  after  "  Commonwealth,"  the 
words  "or  with  the  view  of  attracting 
trade  to  ports  of  one  state  as  against  ports 
of  another." 

Mr.  Douglas. — Attracting  1 

Mr.  HIGGINS.— Yes,  " attracting  trade 
to  ports  of  one  state  as  against  ports  of 
another." 

Mr.  Douglas. — Why  should  not  a  state 
do  that  % 

Mr.  HIGGINS.— Well,  the  position  is 

one  in  which  at  present  only  three  colonies 

— New  South  Wales,  Victoria,  and  South 

Australia — are  concerned,  but,  in  the  course 

[Mr.  Higrjins. 


of  a  few  years,  I  have  no  doubt  that  Wes- 
tern Australia  will  be  very  intimately 
concerned  in  this,  and  I  also  think  that, 
although  you  cannot  have  a  railway  to 
Tasmania,  still  there  will  very  likely  be  an 
important  advantage  gained  by  Tasmania, 
if  there  is  a  just  rule  laid  down  in 
the  Constitution.  The  position,  so  far 
as  I  am  concerned,  is  this — I  am  one 
of  those  who,  I  suppose  wrongly,  have 
advocated  the  taking  over  of  the  rail- 
ways by  the  Commonwealth.  We  have 
been  beaten  on  that,  and  I  accept  the 
beating.  I  take  the  position  that  we 
cannot,  at  this  stage,  expect  to  get  more 
in  that  direction  than  we  already  have, 
but  the  next  course  I  should  like  best 
would  be  that  there  should  be  some  inter 
state  body,  some  Commonwealth  body,  an 
impartial  body,  which  should  regulate  the 
railway  rates  throughout  Australia  in  the 
interests  of  Australia  as  a  whole.  That, 
I  am  told,  also,  it  is  impossible  to  get, 
because  each  colony  wants  to  develop  it^ 
own  area — its  own  land — in  its  own  way. 
Then  what  is  the  minimum  which  any  one 
with  an  idea  of  what  federation  means  for 
Australia  thinks  we  ought  to  ask  for? 
The  minimum  we  ought  to  ask  for  is  that 
there  shall  be  no  more  unjust  preferences 
by  charging  different  rates  from  the  same 
place  to  the  same  place,  and  that  there 
shall  be  no  more  devices  used  for  the  pur- 
pose of  attracting  trade  in  one  direction, 
or  to  one  port  as  against  another  port. 
What  does  the  Bill  do  at  present  ?  All 
the  Bill  does  at  present  is  to  take  away 
any  rate  which  interferes  with  freedom  of 
trade.  That,  of  course,  has  not  anything 
at  all  to  do  with  the  matter  of  pre- 
ferential and  differential  rates.  Free- 
dom of  trade  is  obstructed  if  you 
keep  goods  out,  but  here  is  a  case 
in  which  you  try  to  draw  goods  to 
you.  The  next  point  in  which  the  Con- 
stitution acts  is  that  it  interferes  with 
preference  rates,  and  if  you  look  at  Mr. 
Barton's  amendment  you  will  see  he  is 
very  careful  to  restrict  that  amended 
clause  to  the  case  of  preferential  rates. 
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An  Honorable  Member 
ment  ? 

Mr.  HIGGINS.— Mr.  Barton's  amend- 
ment reads  : — 

Any  law  or  regulation  of  commerce  or  revenue 
made  by  the  Commonwealth,  or  by  any  state,  or 
by  any  authority  constituted  under  theCommon- 
wealth  or  under  any  state,  giving  any  preference 
to  one  state  or  any  part  thereof  over  another 
state  or  any  part  thereof  shall  be  null  and 
void. 

Mr.  Barton. — An  honorable  member 
has  asked  which  amendment.  The  amend- 
ment circulated  this  morning  is  the  same 
as  the  clause  circulated  yesterday,  with  the 
exception  of  the  word  "  under "  for  the 
word  "by." 

Mr.  HIGGINS.— The  word  "prefer- 
ence" governs  the  whole  of  the  clause. 
The  idea  is,  for  instance,  that  Victoria 
shall  be  prohibited  from  charging  one 
rate  from  Echuca  to  Melbourne  to  Vic- 
torian producers,  and  for  the  same  goods 
charging  another  rate  from  Echuca  to 
Melbourne  to  New  South  Wales  producers. 
That  is  distinctly  giving  a  preference.  A 
preference  is  given  to  the  New  South 
Wales  producer  over  the  Victorian  pro- 
ducer in  order  to  attract  the  trade  of  the 
Iiiveriua  along  the  Victorian  lines  to  Mel- 
bourne. Although  I  represent  Victoria,  I 
think  such  rates  are  anti-federal  and  ought 
to  cease.  They  are  not  only  anti-federal, 
but  they  lead  to  the  greatest  loss  to  our 
revenue,  and  to  the  extra  taxation  of  the 
people  for  the  purpose  of  making  up  the 
yawning  deficit.  Those  rates  should  cease 
all  through  the  continent.  Assuming  the 
committee  is  in  favour  of  those  rates 
ceasing,  ought  they  not,  in  the  same 
breath,  to  remove  the  power  to  im- 
pose such  differential  rates  in  any 
colony  as  are  meant  to  attract  the 
trade  in  one  direction  in  place  of 
attracting  it  in  another  direction?  I 
may  remind  honorable  members  that 
there  is  practically  the  same  rate  from 
Cootamundra  to  Sydney  on  the  railways 
for  wool  as  from  Hay  to  Sydney,  although 
Cootamundra  is  200  miles  nearer  the 
New  South  Wales  capital.    Mr.  Mathieson, 


giving  evidence  before  the  finance  com- 
mittee, says — 

Just  now  the  distance  to  Cootamundra,  the 
station  which  rules  the  high  rate,  is  254  miles. 
They  charge  for  greasy  wool  3d.  per  ton  pet- 
mile  to  Cootamundra,  and  for  200  miles 
further,  viz  ,  to  Hay,  they  charge  practically 
the  same  rate,  but  it  works  out  1  '70d.  per  ton 
per  mile. 

In  fact,  wool  is  carried  from  Hay  to 
Cootamundra  —  200  miles — for  nothing. 
Mr.  Mathieson  goes  on — 

I  simply  want  to  illustrate  the  position  that 
Victoria  would  be  placed  in  if  Mr.  Eddy  is  to  be 
at  liberty  to  quote  whatever  rate  he  thought  fit 
to  stations  within  New  South  Wales.  Why, 
it  would  simply  mean  that  for  me  to  maintain 
the  position  in  Victoria,  I  would  have  to  square 
the  whole  of  my  rates  along  the  Murray  River 
so  as  to  enable  me  to  take  that  traffic  to  the 
port  to  which  it  has  been  going  for  a  long  term 
of  years. 

I  understand  that  by  squaring  the  rates 
it  is  meant  to  have  the  same  rates  for  all 
goods  of  the  same  class  from  the  same 
station,     Mr.  Mathieson  continues  : — 

Mr.  Eddy  has  mentioned  that  on  the 
northern  boundary  from  Wallangarra  he  carries 
wool  192  miles  for  the  same  rate  as  he  does  from 
Tamworth,  282  miles.  From  Bourke,  which  is- 
504  miles  from  Sydney,  he  carries  wool  for 
something  less  than  2d.  per  ton  per  mile.  But 
then  he  has  three  rates,  one  for  Bourke 
proper,  1  90  ;  one  for  the  other  side  of  the 
river,  1  *60 ;  and  another  that  takes  him 
100  miles  into  Queensland  territory,  1*29. 
While  Mr.  Eddy  may  abolish  all  these 
differential  rates,  he  is  still  enabled  to  draw 
Queensland  traffic  to  Bourke  in  the  same  way 
as  he  will  prevent  the  flow  of  traffic  from  the 
Murrumbidgee  on  to  the  Victorian  lines.  Mr. 
Eddy  suggests  that  so  long  as  we  quote  a  rate 
into  New  South  Wales  that  is  not  less  than  the 
rate  to  our  own  terminal  station  he  raises  no 
objection.  But  he  forces  us  into  this  posi- 
tion :  That  a  province  which  has  been  an  integ- 
ral part  of  Victoria,  all  but  in  name,  for  many 
years,  is  now  to  be  taken  from  us 

Mr.  Reid. — Not  in   name  ;    you    have 
not  been  able  to  tax  it. 

Mr.   HIGGINS.— Mr.   Mathieson 


on: — 

simply  because  there  is  a  want  of  true  fede- 
ral feeling,  and  to  confine  the  trade  to  the  New 
South  Wales  territory.  All  that  I  ask  is,  that 
due    consideration     should    be   given    to   this 
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important  question,  ami,  if  there  is  to  be  a 
commission  appointed  to  deal  with  intercolonial 
rates,  that  commission  should  have  the  right  to 
determine  what  is  a  fair  and  reasonable  rate  in 
the  district  that  might  be  governing  the  flow  of 
trallio  to  and  from  the  various  colonies. 

I  want  to  carry  out  that  idea.  I  under- 
stand that  the  Victorian  commissioners 
have  no  objection  to  the  taking  away  of 
preferential  rates  of  the  nature  I  have 
indicated — charging  New  South  Wales 
wool  about  one-third  the  price  from 
Echuca  to  Melbourne  that  Victorian  wool 
is  charged.  But  Mr.  Mathieson  also 
says  that  if  that  preferential  rate 
be  taken  away,  New  South  Wales, 
or  any  other  colony,  ought  also  be 
prevented  from  charging  differential  rates 
and  from  forcing  the  trade  from  its  natural 
channels.  That  is  what  Mr.  Mathieson 
wants.  It  may  be  said  that  this  is  a  very 
difficult  question,  because  lower  rates  must 
be  charged  from  the  interior  of  a  country 
than  are  charged  from  districts  nearer  the 
sea-board.  I  admit  that  to  the  fullest  extent. 
I  admit  that  there  must  be  what  are  called 
developmental  rates.  It  would  greatly 
interfere  with  the  development  of  Aus- 
tralian territory  if  there  were  not  a  power 
to  give  relief  to  the  producer  in  the 
distant  back  parts.  Then  the  question 
arises :  How  can  we  interfere  with  unfair 
differential  rates  without  at  the  same 
time  interfering  with  fair  developmental 
rates  which  are  differential  % 

Mr.  McMillan. — Do  it  without  taking 
away  the  right  of  another  country. 

Mr.  HIGGINS.— It  is  not  interfering 
with  another  country.  It  is  interfering 
with  one  part  of  the  country  for  the 
benefit  of  Australia  as  a  whole.  But  the 
answer  is  that  we  are  not  taking  over  the 
railways,  and  are  not  assuming  any  power 
to  fix  rates.  The  Federal  Government, 
however,  is,  as  I  understand,  to  appoint 
an  Inter-State  Commission.  I  propose 
that  that  commission  shall  have  power 
not  only  to  stop  all  rates  which  are  pre- 
ferential, in  the  sense  of  charging  more 
for  Victorian  wool  than  is  charged  for 
[Mr,  Higgins. 


New  South  Wales  wool  from  Echuca,  but 
it  shall  also  have  power  to  forbid  any  rate, 
no  matter  where  it  is  imposed,  no  matter 
by  what  authority  it  is  imposed,  which  i8 
made  with  a  view  simply  of  attracting 
trade  to  the  ports  of  one  state  in  the  place 
of  the  ports  of  another  state. 

Mr.  McMillan.— Does  not  the  Ameri- 
can Inter-State  Commission  carry  out 
your  view  ? 

Mr.  HIGGINS.— It  does  not.  I  have 
here  a  recent  article  in  the  North  Ameri- 
can Review,  of  November,  1897,  which  is 
evidently  written  by  a  great  railway  ex- 
pert, and  is  a  most  thoughtful  paper. 
He  shows  the  state  of  chaos  to  which  the 
American  railway  systems  have  been  re- 
duced by  the  want  of  such  a  power  of 
interference. 

Mr.  Henry. — How  are  you  to  distin- 
guish between  rates  for  the  development 
of  a  country  and  rates  for  bringing  traffic 
to  a  particular  quarter  ? 

Mr.  HIGGINS. — Railway  experts — and 
I  have  consulted  them — can  tell  you  in 
99  cases  out  of  100  when  that  is  the  case. 
They  know  that  certain  rates,  having  regard 
to  the  scale  of  charges  and  proximity  to  a 
certain  border,  must  be  so  fixed  not  for  the 
mere  purpose  of  development  or  easing 
the  producer,  but  for  the  purpose  of  forc- 
ing trade  into  an  unnatural  channel.  It 
is  quite  certain  that  any  state  can,  if  it 
chooses  to  incur  the  expense,  force  all  its 
trade  to  its  own  port.  You  can  pump 
water  to  any  height,  but  it  is  a  question 
of  expense.  The  question  is  whether  in 
framing  this  Federal  Constitution  we  are 
going  to  prevent  a  colony  from  continuing 
preferential  rates,  so  as  to  secure  the  trade 
for  its  own  ports,  and  at  the  same  time  not 
going  to  prevent  the  other  colonies  from 
continuing  the  differential  rates  which 
are  obviously  meant  for  the  purpose  of 
attracting  trade  to  those  ports.  I  think, 
therefore,  that  it  is  a  pure  question  of 
intention.  My  idea  is  that  the  Inter-State 
Commission,  an  impartial  body  to  be 
appointed  by  the  Federal  Parliament, 
shall  go  into  the  question  of  rates,  and, 
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Absence,  Leave  of  : 

Granted  to  Mr.  Brunker,  63,  295,  594,  940 ; 
Mr.  Moore,  1355.  Motion  by  Sir  John 
Forrest  for  granting  seven  days'  leave  of 
absence  to  Mr.  James,  "  on  account  of 
urgent  private  business,"  1573  ;  statement 
by  Sir  Richard  Baker,  1573  ;  motion  agreed 
to,  1573,  2087.  Granted  to  Mr.  Henry, 
2171  ;  Mr.  Lyne,  2265. 

Adjournment  : 

Motion  by  Mr.  Barton  for  adjournment  of 
Convention  owing  to  non-arrival  of  certain 
representatives,  agreed  to,  3.  (See  Founda- 
tion Day. ) 

Brunker,  Hon.  J.  N. : 

Statement  by,  re  absence  (see  Absence, 
Leave  of),  1354. 

Business,  Despatch  of  : 

Question  by  Mr.  Dobson  re  progress  of  busi- 
ness, 243  ;  statement  by  Mr.  Barton,  243, 
244  ;  Mr.  Symon,  244 ;  Mr.  Holder,  244  ; 
Mr.  Reid,  244.  Protest  by  Sir  John  For- 
rest against  prolongation  of  debate  on  con- 
trol of  rivers  question,  545.  Statement  by 
Mr.  Barton  re  progress  of  business,  1355. 
Question  by  Sir  John  Forrest  re  finishing 
work  of  Convention,  1569 ;  subject  dis- 
cussed, 1569.  Suggestion  by  Sir  John 
Forrest  that  the  more  important  cpiestions 
should  be  submitted  to  the  Convention  be- 
fore those  of  less  importance,  1722  ;  state- 
ment by  Mr.  Barton,  1722.  Suggestion  by 
Mr.  Reid  that,  as  some  delegates  had  to 
leave  Melbourne,  no  matter  of  vital  im- 
portance, of  which  notice  had  not  been 
given,  should  be  re-opened,  2265  ;  discus- 
sion thereon,  2265.  Question  by  Sir  Edward 
Braddon  re  preparation  of  Bill  with  Draft- 
ing Committee's  amendments,  2437 ;  dis- 
cussion thereon,  2437. 


Casting   Votes  of  the  Chairman    of  Com- 
mittees : 

On  Mr.  Symon's amendment  on  Mr.  McMillan's 
proposed  new  sub-section  (re  control  of 
rivers)  in  clause  52,  549. 

On  Mr.  Barton's  motion  for  the  striking  out 
of  new  sub-section  (re  control  of  rivers)  in- 
serted in  clause  52  on  the  motion  of  Mr. 
Glynn,  636. 

Chairman  of  Committees  (the  Hon.  Sir 
Richard  Baker,  K.C.M.G.): 
Vote  of  thanks  for  services  rendered  to  the 
Convention,  proposed,  2516 ;  agreed  to, 
2517;  Sir  Richard  Baker's  acknowledg- 
ments, 2518. 
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Resumption  of  consideration  of  Bill  in  Committee, 
pursuant  to  adjournment  at  Sydney,  6. 

Preliminary  Provisions. 

Preamble — "  Whereas  the  peopleof  {here  name 
the  colonies  which  have  adopted  the  Consti- 
tution] have  agreed,"  &c,  1732.  Amend- 
ment by  Mr.  Glynn  to  insert,  before  ' '  have 
agreed,"  the  words  "  humbly  relying  upon 
the  blessing  of  Almighty  God,"  1732; 
agreed  to,  1741. 

Title  agreed  to,  1741. 

Clause  3  of  covering  clauses — (Proclamation 
of  "The  Commonwealth  of  Australia"), 
reconsidered,  1746,  1920.  Amendment  by 
Mr.  Symon  for  the  omission  of  the  words 
"The  Commonwealth  of,"  1746,  1920; 
negatived,  1750,  1921.  Amendment  by 
Mr.  Reid  enabling  the  Queen  at  any  time 
after  the  issue  of  proclamation  to  appoint 
a  Governor-General,  1921.  Formal  amend- 
ment by  Mr.  Barton  on  Mr.  Reid's  amend- 
ment, agreed  to,  1922.  Amendment,  aa 
amended,  agreed  to,  1922. 


(2) 


IM'KX    TO    SUBJECTS. 


COMMONWEALTH  OF  AUSTRALIA  BILL : 

New  clause  6a — (re  Colonial  Boundaries  Act), 
proposed  by  Mr.  O'Connor  in  covering 
clauses,  1820  ;  agreed  to,  1827. 

Chapter  I. — The  Parliament. 
Part  II.— The  Senate. 

Clause  9— (The  Senate),  reconsidered,  1922. 
Amendment  by  Mr.  Isaacs  re  people  of 
state  voting  in  separate  electorates,  1922; 
amendment  negatived,  1928. 

Clause  10 — (The  Parliament).  Amendment  by 
Mr.  O'Connor  for  omission  of  second  para- 
graph (re  manner  of  conducting  elections), 
agreed  to,  1827  ;  clause,  as  amended,  agreed 
to,  1827. 

Clause  13 — (Retirement  of  members  of  Senate), 
reconsidered,  1928.  Amendment  by  Mr. 
Deakin  re  division  of  Senate  by  lot  into  two 
classes  with  regard  to  date  of  retirement, 
1928  ;  agreed  to,  1929. 

Part  III. — The  House  of  Representatives. 

Clause  24— (Constitution  of  House  of  Repre- 
sentatives), 1827.  Amendment  by  Mr. 
O'Connor  agreed  to,  1827-8. 

New  clause  24a — (House  of  Representatives), 
1828.  Amendment  by  Sir  George  Turner 
[re  quota),  1829  ;  amendment  negatived, 
1837  ;  clause  agreed  to,  1838. 

Clause  25 — (Provisions  for  case  of  persons  not 
allowed  to  vote),  struck  out,  1828. 

Clause  20 — (Mode  of  calculating  number  of 
members),  struck  out,  1838. 

Clause  27— (Representatives  in  first  Parlia- 
ment), 1838.  Amendment  by  Mr.  O'Con- 
nor agreed  to,  1838  ;  clause,  as  amended, 
agreed  to,  1838. 

Clause  28 — (Increase  of  number  of  House  of 
Representatives).  Motion  by  Mr.  O'Con- 
nor for  omission  of  clause,  1838  ;  motion 
negatived,  and  clause  agreed  to,  1840. 

Clause  29 — (Electoral  divisions),  formally 
amended,  and  agreed  to,  1840. 

Clause  41—  (Writs  for  general  election  of  House 
of  Representatives),  reconsidered,  1929. 
Amendment  by  Dr.  Cockburn  for  dissolu- 
tion of  the  House  of  Representatives  by 
Governor-General  in  Council  instead  of 
Governor-General,  1929;  agreed  to,  1931. 

Clause  42 — (Continuance  of  existing  laws  until 
the  Parliament  otherwise  provides),  struck 
out,  1840. 

Part  IV. — Provisions  relating  to  both  Houses. 

Clause  44a— (Right  of  electors),  1840  ;  for- 
mally amended,  and  agreed  to,  1855. 

New  clause  44aa— (Laws  relating  to  elec- 
tions), proposed  by  Mr.  Barton,  and  agreed 
to,  1855. 

Clause  45 — (Disqualification  of  members),  re- 
considered, 1931.  Amendment  by  Mr. 
Carruthers  for  omission  of  words  dis- 
qualifying any  person  who  "is  an  undis- 
charged bankrupt  or  insolvent,"  1932; 
amendment  negatived,  1941.  Amendment 
by  Sir  John  Forrest  to  omit  proposed  dis- 
qualification "  of  any  of  the  Queen's  Minis- 
ters in  a  state  from  being  a  member  of  the 
Senate  or  House  of  Representatives,"  1941  ; 
agree i  to,  1942. 
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Clause  46  -(Places  of  senators  or  members  of 
the  House  of  Representatives  to  become 
vacant  on  happening  of  certain  disqualifica- 
tions), reconsidered,  1942.  Formal  amend- 
ment by  Mr.  Barton  agreed  to,  1945. 
Amendment  by  Mr.  Reid  disqualifying  any 
member  of  either  House  on  accepting  any 
honorarium  for  work  done  in  Parliament  on 
behalf  of  any  person,  1945;  amendment 
amended  and  agreed  to,  1947. 

Part  V. — Powers  of  the  Parliament. 
Clause     52— (Powers    of     the     Parliament). 

Sub-section  1 — (Regulation  of  trade  and 
commerce),  reconsidered,  1947.  Amend- 
ment by  Mr.  Glynn  defining  waters  to  be 
deemed  navigable  for  trade  and  com- 
merce, 1947;  consideration  of  sub-section 
postponed,  1955;  sub-section  agreed  to, 
1990.     (See  also  under  sub-section  31.) 

Sub-section  2  (Taxation),  reconsidered,  1990, 
2397 ;  amendment  by  Mr.  Barton  to 
prevent  discrimination  "between  states 
or  parts  of  states,  or  between  persons  or 
things  passing  from  one  state  to  another," 
agreed  to,  2397.  Amendment  proposed 
by  Mr.  Howe  for  insertion  of  new  sub- 
section giving  the  Parliament  power  to 
make  laws  with  respect  to  invalid  and  old- 
age  pensions,  6  ;  negatived,  29.  Amend- 
ment again  proposed,  1991  ;  carried, 
1996. 

Sub-section  8 — (Navigation  and  shipping), 
reconsidered,  1955.  Amendment  by  Mr. 
Carruthers  to  render  the  utilization  of 
waters  of  rivers  for  navigation  subordi- 
nate to  the  conservation  of  such  waters, 
1955.  Amendment  by  Mr.  Isaacs  to  in- 
sert, after  "conservation,"  in  Mr.  Car- 
ruthers' amendment,  the  words  "  and  to 
the  use  for  irrigation  purposes,"  1958. 
Amendment  by  Mr.  Gordon  for  the 
addition  to  the  sub-section  of  words 
providing  for  a  basis  of  just  distribution 
of  waters  to  the  several  states,  1970.  Mr. 
Isaacs'  amendment  withdrawn,  1978. 
Further  amendment  by  Mr.  Trenwith  on 
Mr.  Carruthers'  amendment,  1978  ;  Mr. 
Trenwith's  amendment  negatived,  1988. 
Mr.  Carruthers'  amendment  withdrawn, 

1989.  Amendment  by  Mr.  Reid  pro- 
viding for  the  non-abridgment  of  the 
rights  of  a  state  or  its  citizens  to  the 
use  of  the  waters  of  rivers  for  conserva- 
tion and  irrigation,  1989.  Amendment 
by  Sir  John  Downer  for  the  insertion  of 
"reasonable"  before  "use,"  1989;  Sir 
John   Downer's   amendment   agreed    to, 

1990.  Mr.  Reid's  amendment,  as 
amended,  agreed  to,  1990. 

Sub-section  12  —  "Fisheries  and  waters 
beyond  territorial  limits,"  reconsidered, 
1855.  Amendment  by  Mr.  Barton  for  the 
insertion,  before  "fisheries,"  of  "Sea," 
and  the  omission  of  "  beyond  territorial 
limits,"  1855,  1872.  Amendment  nega- 
tived, 1874. 

Amendment  by  Dr.  Quick  for  the  insertion 
of  the  following  new  sub-section  : — "21a 
— Commonwealth  citizenship,"  1750;  ne- 
gatived, 1768. 
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Sub-section  25 — "The  service  and  execu- 
tion throughout  the  Commonwealth  of  the 
civil  and  criminal  process  and  judgments 
of  the  courts  of  the  states."  Amend- 
ment suggested  by  the  Legislative  Assem- 
bly of  New  South  Wales  to  omit  the 
words  "  throughout  the  Commonwealth," 
negatived,  29.  Sub-section  agreed  to, 
29. 

Sub-section  26 — "Recognition  throughout 
the  Commonwealth  of  the  laws,  the 
public  acts  and  records,  and  the  judicial 
proceedings  of  the  states,"  agreed  to,  29. 

Sub-section  27 — "Immigration  and  emigra- 
tion," agreed  to,  29. 

Sub-section  28— "Influx  of  criminals." 
Amendment  suggested  by  the  Legislative 
Council  and  Legislative  Assembly  of 
New  South  Wales  to  insert,  after 
"criminals,"  "lunatics,"  30.  Amend- 
ment suggested  by  Legislative  Council  of 
Tasmania  to  insert  "paupers  and  luna- 
tics "  after  "criminals,"  30.  Amend- 
ments negatived,  and  sub-section  agreed 
to,  30. 

Sub-section  29 — "External  affairs  and 
treaties."  Amendment  suggested  by 
Legislative  Council  of  New  South 
Wales  to  omit  "and  treaties,"  30. 
Amendment  agreed  to,  30. 

Sub-section  30— "The  relations  of  the 
Commonwealth  to  the  islands  of  the 
Pacific,"  agreed  to,  30. 

Sub-section  31 — "The  control  and  regula- 
tion of  the  navigation  of  the  River 
Murray,  and  the  use  of  the  waters 
thereof,  from  where  it  first  forms  the 
boundary  between  New  South  Wales 
to  the  sea. "  Amendment  suggested  by 
the  Legislative  Council  of  South  Australia 
to  omit  "river,"  and  insert  "rivers." 
Amendment  discussed,  31,  63,  124; 
withdrawn,  125.  Further  consideration 
of  sub-section  postponed,  150.  Amend- 
ment by  Mr.  Glynn  for  the  substitution 
of  the  following  sub-section  : — "  The 
maintenance  and,  with  the  concurrence  of 
the  riparian  states,  the  improvement  of 
the  navigability  of  the  Rivers  Murray  and 
Darling,"  376 ;  amendment  suggested  by 
Mr.  Higgins,  400  ;  by  Mr.  Isaacs,  418 ;  by 
Mr.  Symon,  437  ;  sub-section  31  struck 
out,  480  ;  Mr.  Glynn's  amendment  further 
discussed,  480-81 ;  Mr.  Glynn's  amend- 
ment withdrawn,  482.  Amendment  by  Mr. 
Isaacs  to  insert  the  following  new  sub- 
section in  lieu  of  sub-section  31  struck 
out : — "  The  navigability  of  rivers  which, 
by  themselves  or  in  connexion  with  other 
rivers,  are  in  fact  permanently  or  inter- 
mittently navigable  for  trade  and  com- 
merce with  other  countries  or  among  the 
several  states, "485;  amendment  by  Mr. 
Symon  to  insert  at  beginning  of  proposed 
new  sub-section  the  words — "Without 
limiting  sub-section  1,"  485  ;  Mr.  Isaacs' 
and  Mr,  Symon's  amendments  withdrawn, 
497-  Amendment  by  Mr.  Isaacs  again 
proposed,  with  the  addition  of  the  follow- 
ing words: — "  But  so  that  no  state  shall 
be  prevented  from  using  any  of  the 
waters  of  such  rivers  for  the  purposes  of 
conservation  and  irrigation  to  such  extent 
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as,  in  the  opinion  of  the  Inter-State  Com- 
mission, is  not  unjust  or  unreasonable, 
having  regard  to  the  needs  and  require- 
ments of  any  other  state  for  such  pur- 
poses," 498;  Mr.  Symon's  amendment 
again  proposed,  498;  Mr.  Symon's  amend- 
ment on  Mr.  Isaacs'  amendment  agreed 
to,  513.  Amendment  by  Mr.  Higgins  to 
insert  after  the  word  "The,"  at  com- 
mencement of  Mr.  Isaacs'  amendment, 
the  words  —  "adjustment  of  riparian 
claims  as  between  states  as  to  all  waters 
which  in  the  course  of  their  flow,  or  after 
joining  other  waters,  touch  more  than  one 
state,"  513 ;  Mr.  Higgins'  amendment 
negatived,  518.  Amendment  by  Sir 
George  Turner  for  the  omission  from  Mr. 
Isaacs'  proposed  new  sub-section  of  the 
words — "  in  the  opinion  of  the  Inter- 
State  Commission  is  not  unjust  or 
unreasonable,"  with  a  view  to  the  sub- 
stitution of  the  word  ' '  Parliament,"  520  ; 
Sir  George  Turner's  amendment  nega- 
tived, 522.  Amendment  by  Mr.  Symon 
for  the  insertion  in  the  proposed  new 
sub-section,  after  "  unreasonable,"  of  the 
following  words  : — "or  in  the  opinion  of 
the  Parliament  is  not  unjust  or  unreason- 
able," carried,  523.  Amendment  by  Mr. 
Glynn  for  the  addition  to  the  proposed 
new  sub-section  of  the  words — "  Provided 
that  nothing  in  this  sub- section  shall  be 
considered  as  making  mandatory  the  pro- 
visions of  section  96,"  533 ;  negatived, 
535.  Proposed  new  sub-section  nega- 
tived, 535.  Amendment  by  Mr.  Glynn 
for  the  insertion  of  the  following  new 
sub-section  : — "  For  the  purposes  of  sub- 
section (1)  waters  shall  be  deemed  navi- 
gable for  trade  and  commerce  which  are, 
in  fact,  navigated  continuously  or  at 
times  for  trade  and  commerce  with  other 
nations  or  among  states,  either  by  them- 
selves or  by  their  connexions  with  other 
waters,"  536.  Amendment  withdrawn, 
537.  Amendment  by  Mr.  Higgins  for  the 
insertion  of  the  following  sub-section  in 
lieu  of  sub-section  31  : — "To  secure  the 
navigability  of  all  waters  so  far  as  in  fact 
navigable  which  in  the  course  of  their 
flow,  or  after  joining  other  waters,  touch 
more  than  one  state,"  537.  Amendment 
negatived,  546.  Amendment  by  Mr. 
McMillan  for  the  insertion  of  the  follow- 
ing new  sub-section:  —  "The  Rivers 
Murray  and  Darling  so  far  as  may  be 
necessary  to  the  maintenance  andjmprove- 
ment  of  their  navigability,  but  so  that 
no  state  interested  shall  be  prevented 
from  using  any  of  the  waters  of  such  rivers 
for  the  purposes  of  conservation  and 
irrigation,"  546.  Amendment  by  Mr. 
Symon  for  the  insertion,  after  ' '  from  "  in 
proposed  new  sub-section,  of  the  words 
"the  reasonable  use  of,"  547.  Mr. 
Symon's  amendment  carried  by  casting 
vote  of  Chairman,  549.  Mr.  McMillan's 
amendment  negatived,  560.  New  sub- 
section proposed  by  Mr.  Symon  ruled  out 
of  order,  562.  Amendment  by  Mr.  Glynn 
for  the  insertion  of  the  following  new 
sub-section  : — "For  the  purposes  of  sub- 
section    (1)    waters     shall    be    deemed 
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navigable  for  trade  and  commerce  which, 
either  by  themselves  or  by  their  con- 
nexions with  other  waters,  are  in  fact 
navigable  permanently  or  intermittently 
for  trade  and  commerce  with  other 
nations  or  among  the  several  states," 
564  ;  agreed  to,  565.  Amendment  by  Mr. 
Reid  for  the  addition  to  the  new  sub- 
section of  the  following — "If  any  question 
arises  between  the  Commonwealth  and  a 
state,  or  between  the  Commonwealth  and 
a  citizen,  concerning  the  navigation  of  a 
river  and  the  use  of  the  waters  thereof  for 
purposes  of  irrigation  or  water  conserva- 
tion, the  maintenance  and  improvement 
of  navigation  shall  be  taken  to  be  sub- 
servient to  the  maintenance  and  extension 
of  works  of  irrigation  or  water  conserva- 
tion," 565  ;  Mr.  Reid's  amendment  with- 
drawn, 572.  Amendment  by  Mr.  Reid 
for  the  addition  to  the  sub-section  of  the 
following  words : — "  But  no  state  or  citizen 
shall  be  prevented  from  using  any  of  such 
waters  for  purposes  of  irrigation  or  water 
conservation,"  572.  Amendment  by  Mr. 
Wise  for  the  addition  to  the  proposed  sub- 
section of  the  following: — "Nothing  in 
this  Constitution  shall  affect  the  exclusive 
right  of  each  state  to  legislate  upon  the 
subjects  of  water  conservation  and  irri- 
gation within  its  own  territory,"  588. 
Amendments  discussed,  594.  Mr.  Reid's 
amendment  amended  so  as  to  read  as  fol- 
lows : — "  But  no  state  shall  be  prevented 
from  using  or  authorizing  the  use  of  any 
of  such  waters  for  purposes  of  irrigation 
or  water  conservation,"  622.  Motion  by 
Mr.  Barton  to  report  progress  so  as  to 
enable  an  instruction  to  be  given  to  the 
committee  by  the  Convention  ;  agreed 
to,  623.  Motion  by  Mr.  Barton  (in  Con- 
vention) for  suspension  of  standing  orders, 
623  ;  agreed  to,  625.  Motion  by  Mr. 
Barton  (in  Convention) — "  That  it  be 
an  instruction  to  the  committee  to  have 
power  to  reconsider  immediately  an 
amendment  of  clause  52, "  625  ;  agreed 
to,  626.  Motion  by  Mr.  Barton  (in 
committee)  that  the  amendment  (Mr. 
Glynn's)  made  in  sub-section  31  be  re- 
considered, 626.  Mr.  Reid's  amendment 
withdrawn,  631.  Mr.  Barton's  motion 
agreed  to,  631.  Motion  by  Mr.  Barton 
for  the  striking  out  of  the  new  sub- 
section inserted  at  the  instance  of  Mr. 
Glynn,  631  ;  Mr.  Glynn's  new  sub-section 
struck  out  by  casting  vote  of  Chairman, 
636 ;  amendment  by  Sir  George  Turner 
for  the  addition  to  the  clause  of  the 
following  : — "That  no  state  shall  be  pre- 
vented from  using  or  authorizing  the  use 
of  any  of  the  waters  of  navigable  rivers 
for  purposes  of  irrigation  or  water  con- 
servation, 636  ;  discussed,  636  ;  motion 
by  Mr.  Dobson — "That  the  committee 
do  now  divide,"  negatived,  640 ;  Sir 
George  Turner's  amendment  negatived, 
642;  clause  52,  as  amended,  agreed  to, 
642. 
Amendment  by  Mr.  Barton  for  the  insertion 
of  the  following  new  sub-section  after  sub- 
section 31: — "The  acquisition  of  property 
on  just  terms  from  any  state  or  persons 
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for  the  purposes  of  the  Commonwealth," 
151.     Amendment  withdrawn,  154. 

New  sub-section  (re  acquisition  of  property 
from  any  state  or  person)  proposed  by  Mr. 
O'Connor,  and  agreed  to,  1874. 

Sub-section  32— "  The  control  of  railways 
with  respect  to  transport  for  the  military 
purposesof  the  Commonwealth. "  Amend- 
ment suggested  by  the  Legislative  Coun- 
cil of  New  South  Wales  to  insert,  after 
"transport,"  "  but  only,"  154.  Amend- 
ment negatived,  154.  Sub-section  agreed 
to,  154. 

Sub- section  33— "The  taking  over  by  the 
Commonwealth,  with  the  consent  of  the 
state,  of  the  whole  or  any  part  of  the 
railways  of  any  state  or  states  upon  such 
terms  as  may  be  arranged  between  the 
Commonwealth  and  the  state."  Amend- 
ment by  Mr.  Glynn  for  the  omission 
of  the  words  "with  the  consent  of  the 
state,"  154.  Amendment  negatived,  163. 
Amendment  suggested  by  the  Legislative 
Council  of  Victoria  for  the  insertion,  after 
"state,"  of  the  words  "expressed  by 
Act  of  Parliament,"  163.  Amendment 
negatived,  163.  Sub-section  agreed  to, 
163. 

Amendment  by  Mr  Higgins  that  the  follow- 
ing new  sub-section  stand  after  sub-section 
33: — "Conciliation  and  arbitration  for 
the  prevention  and  settlement  of  indus- 
trial disputes  extending  beyond  the 
limits  of  any  one  state,"  180  ;  amend- 
ment discussed,  182  ;  agreed  to,  215. 

Sub-section  34 — "  Railway  construction  and 
extension  with  the  consent  of  any  state 
or  states  concerned."  Amendment  sug- 
gested by  the  Legislative  Council  of  New 
South  Wales  for  the  insertion  of  the 
words  "but  only"  after  "extension," 
163  Amendment  negatived,  163.  Amend- 
ment by  Mr.  Barton  for  the  insertion, 
after  "  extension,"  of  the  words  "  in  any 
state,"  164.  Amendment  carried,  167  ; 
consequential  amendment  proposed  by 
Mr.  Barton  for  the  omission  of  the 
words  "any  state  or  states  concerned," 
with  a  view  to  the  substitution  of  the 
words  "that  state,"  167;  amendment 
temporarily  withdrawn,  175.  Amend- 
ment by  Mr.  Solomon  that  after  the 
words  "in  any  state  "  the  words  "the 
whole  of  the  railways  of  which  have 
been  taken  over  by  the  Commonwealth  " 
be  inserted,  173  ;  amendment  negatived, 
178.  Mr.  Barton's  amendment  re-pro- 
posed, 178 ;  amendment  agreed  to,  178. 
Amendment  by  Mr.  Solomon  for  the 
addition  to  the  sub-section  of  the  words 
"or  without  such  consent,  where  such 
railways  are  proposed  for  the  military 
defence  of  the  Commonwealth,"  179 ; 
amendment  withdrawn,  180. 

Sub-section  35 — "  Matters  referred  to  the 
Parliament  of  the  Commonwealth  by  the 
Parliament  or  Parliaments  of  any  state 
or  states,"  215  ;  agreed  to,  225. 

Sub-section  36 — (Exercise  of  legislative 
powers),  agreed  to,  226. 

Sub-section  37 — "Any  matters  necessary 
for,  or  incidental  to,  the  carrying  into 
execution  of  the  foregoing  powers  or  of 
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any  other  powers  vested  by  this  Consti- 
tution in  the  Parliament  or  the  Execu- 
tive Government  of  the  Commonwealth, 
or  in  any  department  or  officer  thereof." 
Amendment  by  Mr.  Barton  for  the 
omission  of  sub-section  37,  and  the  substi- 
tution of  the  following  sub-section  : — 
1 '  Any  matters  necessary  for,  or  inciden- 
tal to,  the  carrying  into  execution  of  any 
powers  vested  by  this  Constitution  in  the 
Parliament,  or  in  either  House  thereof, 
or  in  the  Government  of  the  Common- 
wealth, or  in  the  Federal  Judicature,  or 
in  any  department  or  officer  of  the 
Commonwealth,"  agreed  to,  227. 
Clause  53 — (Exclusive  powers  of  the  Par- 
liament). 

Sub-section  1 — "  The  affairs  of  the  people 
of  any  race  with  respect  to  whom  it  is 
deemed  necessary  to  make  special  laws 
not  applicable  to  the  general  community  ; 
but  so  that  this  power  shall  not  extend  to 
authorize  legislation  with  respect  to  the 
affairs  of  the  aboriginal  native  race 
in  any  state,"  discussed,  227,  245. 
Amendment  by  Mr.  Deakin  for  the  omis- 
sion of  the  words  "The  affairs  of"  at  the 
beginning  of  the  sub-section,  252 ;  amend- 
ment carried,  255.  Amendment  by  Mr. 
Barton  for  the  omission  of  the  remainder 
of  the  sub-section,  agreed  to,  256. 

Sub-section  2 — "  The  government  of  any 
territory  which  by  the  surrender  of  any 
state  or  states,  and  the  acceptance  of  the 
Commonwealth,  becomes  the  seat  of  go- 
vernment of  the  Commonwealth,  and  the 
exercise  of  like  authority  over  all  places 
acquired  by  the  Commonwealth,  with  the 
consent  of  the  state  in  which  such  places 
are  situate,  for  the  construction  of  forts, 
magazines,  arsenals,  dockyards,  quaran- 
tine stations,  or  for  any  other  purposes 
of  general  concern."  Amendment  by  Mr. 
Barton  for  the  omission  of  the  words  "  by 
the  surrender  of  any  state  or  states,  and 
the  acceptance  of  the  Commonwealth," 
257 ;  discussed,  257 ;  withdrawn,  261. 
Sub-section  reconsidered,  1874.  Amend- 
ment by  Mr.  O'Connor  agreed  to,  1874. 

Sub-section  3 — "Matters  relating  to  de- 
partments of  the  public  service  trans- 
ferred to  the  Commonwealth,"  agreed  to, 
262. 

Sub-section  4 — "Such  other  matters  as  are 
by  the  Constitution  declared  to  be  within 
the  exclusive  powers  of  the  Parliament," 
agreed  to,  262. 

Money  Bills. 

Clause  54  —  Sub-section  4  —  Enabling  the 
Senate  "at  any  stage"  to  return  to  the 
House  of  Representatives  a  Bill  which  it 
cannot  amend,  with  a  message  requesting 
an  omission  or  amendment,  reconsidered, 
1996.  Amendment  by  Mr.  Higgins  to  sub- 
stitute "at  once"  for  "at  any  stage," 
1997  ;  amendment  negatived,  1997.  Amend- 
ment by  Mr.  Reid  for  the  omission  of  the 
sub-section,  1997 ;  amendment  negatived, 
1999. 

Clause  55— (Appropriation  and  Tax  Bills), 
reconsidered,  1999.     Amendment  by   Mr. 


Isaacs  for  insertion,  at  commencement  of 
sub-section  1  —  "Laws  imposing  taxation 
shall  deal  only  with  the  imposition  of  tax- 
ation," of  the  word  "Proposed,"  2003; 
amendment  negatived,  2055.  Amendment 
by  Mr.  Barton  for  the  insertion,  after  "  im- 
position," of  the  words  "and  collection," 
2056  ;  amendment  negatived,  2070.  Amend- 
ment by  Mr.  Isaacs  to  insert  "  Proposed" 
in  sub-section  2,  negatived,  2070.  Amend- 
ment by  Mr.  Deakin  to  enable  laws  impos- 
ing customs  and  excise  duties  to  be  included 
in  the  same  measure,  2071  ;  amendment 
negatived,  2075.  Amendment  by  Mr. 
Isaacs  to  insert, ' '  before  law, "  in  sub-section 
3 — "  The  law  which  appropriates  revenue  or 
moneys  for  the  ordinary  annual  services  of  the 
Government  shall  deal  only  with  such  ap- 
propriation, "  the  word  "proposed,"  2075  ; 
amendment  carried,  2076.  Amendment  by 
Mr.  Deakin,  2077  ;  negatived,  2082. 
Amendment  by  Mr.  Higgins,  2082  ;  with- 
drawn, 2085.  Amendment  by  Mr.  Reid  re 
non-invalidation  of  portion  of  a  law  not 
infringing  the  prohibitions  of  the  clause, 
2085 ;  withdrawn,  2088.  Amendment  in 
amended  form  again  proposed  by  Mr.  Reid, 
2089  ;  negatived,  2095.  Clause,  as  amended, 
carried,  2096.  Clause  reconsidered,  2415  ; 
amendment  by  Mr.  Reid  for  the  addition 
to  sub-section  1  of  the  words  "and  any 
provisions  therein  which  do  not  deal  with 
the  imposition  of  taxation  shall  be  of  no 
effect,"  2415 ;  amendment  agreed  to, 
2415. 

Clause  56— (Money  Bills  to  be  preceded  by 
message),  reconsidered,  2096.  Amendment 
by  Mr.  Isaacs  requiring  Money  Bills  to  be 
originated  by  message  to  the  "  House  of 
Representatives,"  2096  ;  negatived,  2104.  ^ 

Clause  56b — (Dead-lock  provisions),  reconsi- 
dered, 2104.  Amendment  by  Mr.  Barton  for 
omission  of  first  paragraph,  2107.  Amend- 
ment by  Sir  John  Forrest  re  conference 
of  two  Houses,  2119;  negatived,  2123; 
first  paragraph  carried,  2134.  Amendment 
by  Mr.  Symon  on  second  paragraph,  2135  ; 
negatived,  2157.  Amendment  by  Mr. 
Barton,  2157.  Amendment  by  Mr.  Symon 
on  Mr.  Barton's  amendment,  2158.  Mr. 
Symon's  amendment  carried,  2170.  Mr. 
Barton's  amendment,  as  amended,  agreed  to, 
2170.  Paragraph  2  further  discussed,  2172. 
Amendment  by  Mr.  Isaacs  (re  joint  sitting 
of  two  Houses),  2211  ;  withdrawn,  2213. 
Amendment  by  Mr.  Isaacs  (re  referendum), 
2214;  amendment  negatived,  2221.  Amend- 
ment by  Mr.    Solomon  2223  ;  withdrawn, 

2225.  Amendment  by  Mr.  Higgins  (re 
three-fifths    majority),     2225;    negatived, 

2226.  Amendment  by  Mr.  Solomon,  2227  ; 
negatived,  2228.  Amendment  by  Mr. 
O'Connor,  2245.  Amendment  by  Mr. 
Glynn  on  Mr.  O'Connor's  amendment, 
2246.  Mr.  Glynn's  amendment  with- 
drawn, 2247.  Mr.  O'Connor's  amendment 
agreed  to,  2247  ;  progress  reported  to  enable 
an  instruction  to  be  given  to  the  com- 
mittee, 2248  ;  committee  given  leave  to 
reconsider  clause  56b,  with  a  view  of 
omitting  the  first  paragraph,  2249  ;  first 
paragraph  struck  out,  2249 ;  clause,  as 
amended,  agreed  to,  2249. 
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Chapter  II.— The  Executive  Government. 

Clause  68— (Command  of  naval  and  military 
forces  vested  in  Co vernor- General  as  the 
Queen's  representative),  reconsidered,  2249. 
Amendment  by  Mr.  Deakin  for  the  substi- 
tution of  "acting  under  the  advice  of  the 
Executive  Council"  for  "as  the  Queen's 
representative,"  2249  ;  negatived,  2264. 

Clause  69  — "On  the  establishment  of  the 
Commonwealth  the  control  of  the  fol- 
lowing departments  of  the  public  service 
in  each  state  shall  become  transferred  to 
the  Executive  Government  of  the  Common- 
wealth, that  is  to  say  -.—Customs  and 
Excise  :  Posts  and  Telegraphs  :  Naval  and 
Military  Defence  :  Ocean  Beacons  and 
Buoys,  and  Ocean  Light-houses  and  Light- 
ships :  Quarantine.  The  obligations  of  each 
state  in  respect  of  the  departments  trans- 
ferred shall  thereupon  be  assumed  by  the 
Commonwealth."  Amendment  suggested 
by  the  Legislative  Assembly  of  New  South 
Wales  to  omit  the  word  "  On  "  at  the  begin- 
ning of  the  clause,  and  to  substitute  the 
words  "  As  soon  as  practicable  after,"  262; 
negatived,  262.  Amendment  suggested  by 
the  Legislative  Council  of  New  South 
Wales  to  insert,  after  "  On,"  the  words  "a 
date  to  be  proclaimed  by  the  Governor- 
General  after,"  262 ;  agreed  to,  262. 
Amendment  by  Mr.  Barton  for  the  omis- 
sion of  the  words  "Executive  Government 
of  the,"  agreed  to,  263.  Amendment  by 
Dr.  Quick  for  the  omission  of  the  word 
"and"  after  "Posts,"  and  the  insertion 
after  "Telegraphs,"  of  the  words  "and 
Telephones,"  263.  Amendment  by  Sir 
John  Forrest  for  the  insertion,  after  the 
words  "Posts  and  Telegraphs,"  of  the  words 
"  outside  the  limits  of  any  state,  263 ; 
withdrawn,  264.  Dr.  Quick's  amendment 
agreed  to,  265.  Amendment  by  Mr.  Higgins 
for  the  omission  of  the  words  ' '  the  obli- 
gations of  each  state  in  respect  of  the  de- 
partments transferred  shall  thereupon  be 
assumed  by  the  Commonwealth,"  agreed  to, 
265. 

Clause  70— (Powers  under  existing  law  to  be 
exercised  by  Governor-General  with  advice 
of  Executive  Council),  agreed  to,  2264. 

Chapter  III.—  The  Federal  Judicature. 

Clause  71 — "The  judicial  power  of  the  Com- 
monwealth shall  be  vested  in  one  Supreme 
Court,  to  be  called  the  High  Court  of  Aus- 
tralia, and  in  such  other  courts  as  the  Par- 
liament may  from  time  to  time  create  or 
invest  with  federal  jurisdiction.  The  High 
Court  shall  consist  of  a  Chief  Justice  and 
so  many  other  Justices,  not  less  than  four, 
as  the  Parliament  may  from  time  to  time 
prescribe."  Amendment  suggested  by  the 
Legislative  Council  of  South  Australia  to  in- 
sert at  commencement  of  clause  ' '  Until  Par- 
liament otherwise  provides,"  265  ;  amend- 
ment negatived,  285.  Amendment  suggested 
by  Legislative  Council  of  South  Australia 
to  insert  after  "a"  (line  7)  "Judge  from  the 
Supreme  Court  of  each  state,  one  of  whom 
shall  act  as  Chief  Justice,"  285  ;  amend- 
ment negatived,  285.  Amendment  by  Mr. 
Glynn    for    the    insertion,  after     "  and " 
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(line  7),  of  the  words  "until  Parliament 
shall  otherwise  provide,  the  Chief  Justices 
of  the  states,"  285  ;  amendment  negatived, 
285.  Amendment  suggested  by  the  Legis- 
lative Assembly  of  New  South  Wales,  the 
Legislative  Assembly  of  Victoria,  and  the 
Legislative  Council  of  Tasmania,  for  the 
omission  of  the  words  "  not  less  than  four," 
discussed  285,  295 ;  amendment  for  the 
omission  of  the  words  "not  less  than," 
negatived,  306.  Amendment  by  Mr.  Holder 
that  "two"  be  inserted  after  "not  less 
than,"  carried,  306.  Amendment  by  Mr. 
Holder  to  insert  after  "two"  the  words 
"  nor  more  than "  306  ;  negatived,  308. 
Amendment  for  omission  of  "four,"  agreed 
to,  308 ;  clause,  as  amended,  agreed  to, 
308. 

Clause  72 — "The  Justices  of  the  High  Court 
and  of  the  other  courts  created  by  the 
Parliament  :  1.  Shall  hold  their  offices 
during  good  behaviour  :  2.  Shall  be  ap- 
pointed by  the  Governor-General  in  Coun- 
cil :  3.  Shall  not  be  removed  except  for 
misbehaviour  or  incapacity,  and  then  only 
by  the  Governor-General  in  Council,  upon 
an  address  from  both  Houses  of  the  Parlia- 
ment in  the  same  session  praying  for  such 
removal :  4.  Shall  receive  such  remunera- 
tion as  the  Parliament  may  from  time  to 
time  fix  ;  but  such  remuneration  shall  not 
be  diminished  during  their  continuance  in 
office."  Amendment  suggested  by  the 
Legislative  Assembly  of  Victoria  to  insert, 
after  "  shall"  (line  3),  the  words  "have  such 
qualification  as  the  Parliament  may  pre- 
scribe, and  shall,"  308 ;  amendment 
negatived,  311.  Amendment  suggested 
by  the  Legislative  Assembly  of  Victoria  to 
insert,  after  behaviour,  the  words  "  but  may 
be  removed  by  the  Governor-General  in 
Council  upon  an  address  from  both  Houses 
of  the  Parliament  in  the  same  session  pray- 
ing for  such  removal,"  311 ;  amendment 
discussed,  31 1.  Sub-sections  1  and  2  agreed 
to  and  ordered  to  be  transposed,  316. 
Amendment  suggested  by  the  Legislative 
Assembly  of  New  South  Wales  and  the 
Legislative  Council  of  Tasmania,  to  omit 
from  sub- section  3  the  words  "  for  mis- 
behaviour or  incapacity,  and  then  only," 
317  ;  agreed  to,  318.  Amendment  by  Mr. 
Barton  for  the  addition  to  sub-section  3  of 
the  words  "upon  the  grounds  of  proved 
misbehaviour  or  incapacity,"  agreed  to  318. 
Clause,  as  amended,  agreed  to,  318. 

Clause  73— (Extent  of  judicial  power),  318. 
Sub-section  7,  providing  that  the  judicial 
power  should  extend  to  all  matters  ' '  in 
which  a  writ  of  mandamus  or  prohibition 
is  sought  against  an  officer  of  the  Com- 
monwealth," struck  out,  321  ;  clause,  as 
amended,  agreed  to,  322.  Clause  recon- 
sidered, 1875.  Amendment  by  Mr.  Barton 
for  insertion  of  new  sub-section  (re  writ  of 
mandamus  or  prohibition  or  injunction 
against  an  officer  of  the  Commonwealth), 
1875 ;  agreed  to,  1885.  Amendment  by  Mr. 
Barton  for  addition  to  sub-section  8,  agreed 
to,  1885  ;  clause  again  reconsidered,  2268. 
Amendment  by  Mr.  Reid  to  add  new  sub- 
section—"Arising  under  section  101  of  this 
Constitution,"  2268-9  ;  withdrawn,  2275. 
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New  clause  73a — (Enabling  proceedings  to  be 
taken  against  the  Commonwealth  or  any- 
state),  proposed  by  Mr.  Glynn,  1653. 
Amendment  by  Mr.  O'Connor,  1678 ; 
amendment  agreed  to,  1679.  Clause,  as 
amended,  agreed  to,  1679. 

Clause  74 — "  The  High  Court  shall  have  juris- 
diction, with  such  exceptions  and  subject 
to  such  regulations  as  the  Parliament  may 
from  time  to  time  prescribe,  to  hear  and 
determine  appeals  from  all  judgments, 
decrees,  orders,  and  sentences  of  any  other 
federal  court,  or  court  exercising  federal 
jurisdiction,  or  of  the  Supreme  Court  of 
any  state,  whether  any  such  court  is  a 
court  of  appeal  or  of  original  jurisdiction  ; 
and  the  judgment  of  the  High  Court  in  all 
such  cases  shall  be  final  and  conclusive. 
Until  the  Parliament  otherwise  provides, 
the  conditions  and  restrictions  on  appeals 
to  the  Queen  in  Council  from  the  Supreme 
Courts  of  the  several  states  shall  be  applic- 
able to  appeals  from  them  to  the  High 
Court."  Amendment  suggested  by  the 
Legislative  Assembly  of  New  South  Wales 
to  insert,  after  "jurisdiction"  (lines  1-2), 
the  words  "where  the  parties  consent, "  322 ; 
amendment  negatived,  331 ;  amendment  by 
Mr.  Glynn  for  the  omission  of  the  words 
"with  such  exceptions,  and,"  331  ;  nega- 
tived, 332  ;  amendment  by  Mr.  Symon  for 
the  insertion,  after  "state,"  of  the  words 
"  or  of  any  other  court  of  any  state  from 
which  an  appeal  now  lies  to  the  Queen 
in  Council,"  332;  agreed  to,  333;  amend- 
ment suggested  by  the  Legislative  Councils 
of  New  South  Wales  and  Victoria  to  omit 
the  words  "and  the  judgment  of  the  High 
Court  in  all  such  cases  shall  be  final  and 
conclusive,"  negatived,  333  ;  amendment 
by  Sir  George  Turner  to  insert,  after  * '  con- 
clusive," the  words  "  saving  in  cases  where 
an  appeal  may  be  allowed  either  by  the 
Queen  in  Council  or  the  High  Court," 
335 ;  amendment  on  Sir  George  Turner's 
amendment,  by  Mr.  Wise,  to  omit  all  the 
words  after  "  saving,"  with  a  view  to 
insert  "  any  right  which  Her  Majesty  may 
be  graciously  pleased  to  exercise  by  virtue 
of  Her  Royal  prerogative,"  340 ;  Mr. 
Wise's  amendment  agreed  to,"  347  ;  Sir 
George  Turner's  amendment  negatived, 
347  ;  clause,  as  amended,  agreed  to,  347  ;  re- 
considered, 1885;  clause  again  reconsidered, 
2276.  Amendment  by  Sir  George  Turner  to 
omit  sub-section  2  (Inter-StateCommission), 
2276;  negatived,  2285.  Amendment  by  Mr. 
Holder  to  provide  for  appeals  from  Inter- 
State  Commission  "  on  questions  of  law 
only,"  2285  ;  agreed  to  2286.  Amendment 
by  Sir  Joseph  Abbott  for  addition  to  clause 
of  the  words  ' '  saving  any  right  that  Her 
Majesty  may  be  pleased  to  exercise  by 
virtue  of  Her  Royal  prerogative,"  2286; 
amendment  carried,  2323.  Amendment  by 
Mr.  Glynn  to  enable  High  Court  to  hear 
any  appeals  allowed  by  the  law  of  the 
state  from  the  Supreme  Court  of  the  state, 
2323  ;  agreed  to,  2325.  Amendment  by 
Mr.  Symon  for  proviso  that  the  right  saved 
should  only  be  that  of  granting  special 
leave  to  appeal,  agreed  to,  2325  ;  clause 
again  reconsidered,  2419  ;   amendment  by 
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Mr.  Symon  for  omission  of  words  re  exercise 
of  Queen's  prerogative,  2419  ;  amendment 
withdrawn,  2422. 

New  clause  74a— (Pleas  re  laws  being  ultra 
vires),  proposed  by  Mr.  Gordon,  1679 ; 
negatived,  1690. 

Clause  75 — (No  appeals  to  the  Queen  in  Council 
except  on  matters  in  which  public  interests 
are  concerned),  347  ;  amendment  suggested 
by  the  Legislative  Council  of  New  South 
Wales  in  favour  of  allowing  appeals,  nega- 
tived, 348  ;  clause  agreed  to,  348.  Clause 
reconsidered,  2325.  Amendment  by  Sir 
Joseph  Abbott  for  omitting  words  providing 
that  the  Queen  might  only  grant  leave  to 
appeal  to  the  Queen  in  Council  ' '  in  any 
matter  in  which  the  public  interests  of  the 
Commonwealth,  or  of  any  state,  or  of  any 
other  part  of  Her  Majesty's  dominions  are 
concerned,"  2325;  agreed  to,  2326.  Amend- 
ment by  Mr.  Symon  for  inserting  in  provi- 
sion that  the  Queen  might  grant  leave  to 
appeal  to  the  Queen  in  Council  the  words  "in 
any  matter  not  involving  the  interpretation 
of  the  Constitution  of  the  Commonwealth 
or  of  a  state,"  2326.  Amendment  by  Mr. 
Barton  on  Mr.  Symon's  amendment  to  add 
the  words  "or  in  any  matter  involving 
the  interests  of  any  other  part  of  Her 
Majesty's  dominions,"  2331.  Mr.  Barton's 
amendment  agreed  to,  2333.  Mr.  Symon's 
amendment,  as  amended,  carried,  2335. 
Amendment  by  Mr.  Symon  prohibiting 
appeal  to  the  Privy  Council  from  the  High 
Court  in  any  matter  which  might  have 
been  taken  direct  to  the  Privy  Council  by 
way  of  appeal  in  the  first  instance,  2338  ; 
withdrawn,  2338.  Amendment  by  Mr. 
Symon  prohibiting  appellant  to  the  High 
Court  from  afterwards  appealing  to  the 
Privy  Council  in  the  matter  of  the  same 
appeal,  2338 ;  withdrawn,  2341.  Clause, 
as  amended,  carried,  2341.  Clause  recon- 
sidered, 2415  ;  clause  struck  out,  and  new 
clause  proposed  by  Mr.  Barton,  2415 ; 
amendment  by  Mr.  Glynn  on  new  clause, 
2416 ;  Mr.  Glynn's  amendment  negatived, 
2418;  new  clause  agreed  to,  2419;  question 
by  Mr.  Glynn,  2438. 

Clause  76 — (Jurisdiction  of  courts),  agreed 
to,  348-9. 

Clause  77 — (Original  jurisdiction  of  High 
Court),  349  ;  sub-section  5,  giving  original 
jurisdiction  to  the  High  Court  in  cases  "in 
which  a  writ  of  mandamus  or  prohibition 
is  sought  against  an  officer  of  the  Com- 
monwealth," struck  out,  349  ;  clause,  as 
amended,  agreed  to,  349;  reconsidered, 
1894. 

Clause  78— (Number  of  Judges),  formally 
amended  and  agreed  to,  349-50. 

Clause  79— (Trial  of  all  indictable  offences 
shall  be  by  jury),  350  ;  amendment  sug- 
gested by  House  of  Assembly  of  South  Aus- 
tralia to  omit  the  words  "shall  be  by  jury," 
350 ;  negatived,  353  ;  amendment  by  Mr. 
Higgins  for  the  insertion  in  the  portion  of 
the  clause  providing  for  every  trial  being 
held  in  the  state  in  which  the  offence  has 
been  committed  of  the  words  "unless 
Parliament  otherwise  provides,"  353 ; 
negatived,  354  ;  clause,  as  amended ,  agreed 
to,  354;  reconsidered,  1895. 
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Clause  80 — "No  person  holding  any  judicial 
office  shall  be  appointed  to  or  hold  the 
office  of  Governor-General,  Lieutenant- 
Governor,  Chief  Executive  Officer,  or 
Administrator  of  the  Government,  or  any 
other  executive  office."  Amendment  sug- 
gested by  the  Legislative  Assemblies  of 
New  South  Wales  and  Victoria  for  the 
omission  of  the  clause,  355 ;  discussed,  355  ; 
amendment  by  Mr.  Holder  for  the 
omission  of  the  words  ' '  No  person  holding 
any  judicial,"  negatived,  369  ;  amendment 
by  Mr.  Holder  for  the  insertion,  after 
"judicial,"  of  the  words  "or  parliamen- 
tary," 370  ;  negatived,  375  ;  clause  agreed 
to,  375;  reconsidered,  1895,  2341;  amend- 
ment by  Mr.  Higgins  for  the  insertion,  after 
"judicial,"  of  the  words  "or  parliamen- 
tary," negatived,  2342  ;  clause  struck  out, 
2343. 

Chapter  IV.— Finance  and  Trade. 
Clause  81 — "  All  revenues  raised  or  received 
by  the  Executive  Government  of  the  Com- 
monwealth, under  the  authority  of  this 
Constitution,  shall  form  one  Consolidated 
Revenue  Fund,  to  be  appropriated  for  the 
public  service  of  the  Commonwealth  in  the 
manner  and  subject  to  the  charges  provided 
by  this  Constitution,"  774.  Statement  by 
Mr.  Reid  in  exposition  of  new  clauses  pro- 
posed by  the  Finance  Committee  in  lieu  of 
financial  clauses  in  the  Bill,  774  ;  discussed 
783,  834,  877.  Amendment  suggested  by 
the  Legislative  Council  of  Tasmania  to 
insert,  after  "revenue,"  the  words  "and 
moneys,"  895 ;  negatived,  900.  Clause 
agreed  to,  900. 
Clause  82 — (Consolidated  Revenue  Fund  per- 
manently charged  with  expenses  of  collec- 
tion), 900  ;  amendment  suggested  by  Legis- 
lative Assembly  of  New  South  Wales  to 
omit  portion  of  clause  providing  that  the 
revenue  of  the  Commonwealth  should  in 
the  first  instance  be  applied  to  the  payment 
of  the  expenditure  of  the  Commonwealth, 
900  ;  amendment  negatived,  901  ;  clause 
agreed  to,  901. 
Clause  83 — "No  money  shall  be  drawn  from 
the  Treasury  of  the  Commonwealth  except 
under  appropriation  made  by  law  and  by 
warrant  countersigned  by  the  Chief  Officer 
of  Audit  of  the  Commonwealth,"  901  ; 
amendment  by  Sir  George  Turner  to  omit 
all  the  words  after  "law,"  901;  amend- 
ment agreed  to  [incorrectly  reported  as 
negatived],  907  ;  clause  agreed  to,  909  ; 
reconsidered,  1896 ;  amendment  by  Mr. 
Barton  {re  expenditure  before  first  appro- 
priation), 1896  ;  amendment  amended  and 
agreed  to,  1899. 
Clause  84 — 

Paragraph  1 — "The  Parliament  shall  have 
the  sole  power  and  authority,  subject  to 
the  provisions  of  this  Constitution,  to 
impose  customs  duties,  to  impose  duties 
of  excise,  and  to  grant  bounties  upon  the 
production  or  export  of  goods."  Amend- 
ment by  Mr.  Barton  to  insert,  at  the 
beginning  of  the  paragraph,  the  words 
"  After  uniform  duties  of  customs  have 
been  imposed,"  agreed  to,  909  ;  amend- 
ment    by    Mr.     Barton     to     substitute 
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"exclusive"  for  "the  sole,"  agreed  to, 
909  ;  amendment  suggested  by  the  Legis- 
lative Assembly  of  Victoria  to  omit 
"  and  to  grant  bounties  upon  the  pro- 
duction or  export  of  goods,"  910  ;  nega- 
tived, 936  ;  amendment  by  Sir  George 
Turner  for  the  addition  to  the  paragraph 
of  the  words—"  Provided  that  any  state 
may  grant  bounties  for  the  promotion  of 
agricultural,  horticultural,  viticultural, 
or  dairying  industries,  subject  to  the 
same  being  at  any  time  annulled  by  the 
Parliament,"  936  ;  withdrawn,  936  ; 
paragraph  agreed  to,  936. 

Paragraph  2 — "But  this  exclusive  power 
shall  not  come  into  force  until  uniform 
duties  of  customs  have  been  imposed  by 
the  Parliament,"  936  :  omitted,  938. 

Paragraph  3—"  Upon  the  imposition  of 
uniform  duties  of  customs  all  laws  of  the 
several  states  imposing  duties  of  customs 
or  duties  of  excise,  and  all  such  laws 
offering  bounties  upon  the  production 
or  export  of  goods,  shall  cease  to  have 
effect,"  940.  Amendment  suggested  by 
the  House  of  Assembly  of  South  Austra- 
lia, to  insert,  after  "  customs  "  where  first 
occurring,  the  words  "and  excise,"  940  ; 
negatived,  942 ;  amendment  suggested  by 
the  Legislative  Assembly  of  Victoria  for 
the  omission,  after  "  laws,"  of  the  words 
' '  offering  bounties  upon  the  production 
or  export  of  goods,"  943;  negatived,  943. 
Paragraph  agreed  to,  943.  Amendment 
by  Mr.  Barton  for  insertion  of  new  para- 
graph, to  follow  paragraph  3  : — "  But  all 
grants  of  and  agreements  for  any  such 
bounty  made  by  or  under  the  authority 
of  the  Government  of  any  state  after  the 
30th  day  of  June,  1898,  shall  be  taken  to 
have  been  of  no  effect,"  943.  Amendment 
by  Mr.  Isaacs  to  insert,  at  the  beginning 
of  the  proposed  new  paragraph,  the  words 
"  The  provisions  of  this  section  shall  not 
apply  to  any  grant  of  or  agreement  for 
any  such  bounty  made  by  or  under  the 
authority  of  the  Government  of  any  state 
before  the  30th  day  of  June,  1898,"  964. 
Mr.  Isaacs'  amendment  agreed  to,  964. 
New  paragraph,  as  amended,  agreed  to, 
964. 

Paragraph  4 — (Control  and  collection  of 
duties  of  customs  and  excise,  &c. ),  struck 
out,  965.  New  clause  in  substitution  of 
paragraph  4  agreed  to,  990.  New  clause 
reconsidered,  2343.  Amendment  by  Sir 
George  Turner  to  provide  that  the  section 
should  not  apply  to  any  bounty  granted 
by  a  state  "  with  the  consent  of  the  Go- 
vernor-General in  Council,  or  of  the  Par- 
liament of  the  Commonwealth,"  2343. 
Amendment  by  Mr.  McMillan  for  the 
omission  of  the  words  "of  the  Governor- 
General  in  Council,  or,"  2348.  Mr. 
McMillan's  amendment  withdrawn,  2352. 
Amendment  by  SirJohn  Downer  to  sub- 
stitute, for  the  words  after  "  consent," 
the  words  "of  both  Houses  of  Parliament 
expressed  by  resolutions,"  2352.  SirJohn 
Downer's  amendment  negatived,  2359. 
Amendment  by  Mr.  Higgins  for  addition 
to  Sir  George  Turner's  amendment  of 
proviso  ' '  that  the  bounty  or  aid  has  not 
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the  effect  of  derogating  from  the  freedom 
of  trade  or  commerce  among  the  several 
states,"  2360;  carried,  2363.     Statement 
by  Sir  George  Turner,  2363.     Progress 
reported  to  enable  an  instruction  to  be 
given  to  the  committee,  2364.  Committee 
instructed  that   they  have  leave  to  re- 
consider immediately  clause  86b,  2364. 
Motion  by  Sir  John  Downer  for  omission 
of   all  the  words  from  the  clause  from 
"  consent,"  and  the  substitution  of  the 
words  ' '  of   both  Houses  of   the  Parlia- 
ment  expressed   by  resolutions,"   2365  ; 
agreed   to,   2365.      Sir   George   Turner's 
amendment,  as  amended,  agreed  to,  2365. 
Paragraph  5 — "This  section  shall  not  apply 
to  bounties  or  aids  to  mining  for  gold, 
silver,    or    other   metals,"   965.     Verbal 
amendments  by  Mr.  O'Connor  agreed  to, 
965.     Amendment  by  Sir  George  Turner 
for  the  omission  of   all  the  words  after 
"  mining,"  965;  negatived,  968.   Amend- 
ment   by    Sir    George    Turner    for    the 
addition   of    the   words — "This   section 
is   not  to  apply  to   any  bounty   or  aid 
granted  by  any  state  with  the  consent  of 
the   Governor-General   in   Council  or  of 
the  Parliament  of  the  Commonwealth," 
969.    Amendment  by  Mr.  Higgins  to  add 
the    following    proviso    to    Sir    George 
Turner's  amendment: — "Provided  that 
the  bounty  or  aid  has  not  the  effect  of 
derogating  from    freedom    of    trade    or 
commerce  between  the  different  states  of 
the  Commonwealth,"  982.     Amendment 
by  Mr.  Dobson  for  the  omission  from  Sir 
George  Turner's  amendment  of  the  words 
"  or  of  the  Governor-General  in  Council, 
or,"  984.   Mr.  Dobson's  amendment  nega- 
tived,   985.       Mr.    Higgins'   amendment 
negatived,    987.       Sir    George   Turner's 
amendment  negatived,  987.     Clause,  as 
amended,  agreed  to,  990. 
Clause  85— (Transfer  of  officers  to  the  Com- 
monwealth), 990.      Amendment  suggested 
by  the  Parliament  of  Tasmania  negatived, 
990.      Amendment  proposed  by   Sir  John 
Forrest  agreed  to,  991.     Amendment  sug- 
gested by  the  Legislative  Council  of  South 
Australia  re  pensions,  992 ;  negatived,  997. 
Clause,  as  amended,  agreed  to,  998  ;  recon- 
sidered, 1899 ;  clause  struck  out,  and  new 
clause  substituted,  1901. 
Clause  86— (Transfer  of  lands,  buildings,  ves- 
sels,   &c,    to    the    Commonwealth),    998. 
Amendment  suggested  by  the  Legislative 
Assembly  of  Western  Australia  that  only 
lands,  buildings,  &c,  "  exclusively  "used  in 
connexion  with  any  department  should  be 
taken  over   by   the   Commonwealth,   998 ; 
amendment  negatived,  1000.     Amendment 
suggested   by  the  House   of   Assembly  of 
South  Australia  to  provide  that  payments 
for  lands,  buildings,  &c. ,  taken  over  might 
be  made  by  the  assumption  by  the  Common- 
wealth of  an  equivalent  part  of  the  public 
debt  of  the  state,  1001  ;  negatived,   1007  ; 
clause  agreed  to,  1007  ;  reconsidered,  1901; 
clause  stiuck  out,  and  new  clause  substi- 
tuted, 1901-6. 
Clause  87— (Collection  of  existing  duties   of 
customs  and  excise),   1007 ;    clause   struck 
out,  1011. 
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Clause    88 — (Uniform    duties    of    customs),. 
1011  ;  clause  agreed  to,  1014. 

Clause  89 — "So  soon  as   uniform   duties   of 
customs  have  been  imposed,  trade  and  inter- 
course   throughout     the     Commonwealth, 
whether  by  means  of  internal  carriage  or 
ocean  navigation,  shall  be  absolutely  free," 
1014.  Amendment  suggested  by  Legislative 
Assembly  of  Western  Australia  to  substi- 
tute the  words   "between  the  states"  for 
"  throughout  the   Commonwealth,"   1014  ; 
agreed  to  1020.  Amendment  by  Mr.  Barton 
to  add  to  the  clause  the  words — ' '  But  goods 
imported   into   any    state    before   uniform 
duties  of  customs  have  been  imposed,  and 
tnence  exported  into  another  state  within 
two    years   after    the   imposition   of    such 
duties,  shall  on  arrival  in  the  latter  state 
be  liable  to  the  duty  (if  any)  chargeable 
on  the  importation  of  such  goods  into  the 
Commonwealth,  less  the  duty  (if  any)  which 
was  paid  in  respect  of  the  goods  on  their 
importation  into  the  former  state,"  1020. 
Amendment  by  Mr.  Holder    for    the    in- 
sertion in  Mr.  Barton's  amendment,  af.er 
the  word  "  state  "  where  first  occurring,  of 
the  words  ' '  either  before  or  after  the  estab- 
lishment  of    the    Commonwealth,"    1023 ;. 
amendment  withdrawn,  1030.    Amendment 
by  Mr.  Holder  for  insertion  in  Mr.  Barton's 
amendment,  before  the  word  "state,"  of  the 
words  "  colony,  province,  or,"  1030  ;  agreed 
to,  1030.     Amendment  by  Sir  Philip  Fysh 
for  the   addition  to   Mr.  Barton's  amend- 
ment  of    the   following: — "And   the   full 
amount  of  duty  chargeable  on  the  importa- 
tion  of    such   goods   under   the   Common- 
wealth Tariff  shall  be  taken  to  have  been 
collected  in  the  state  to  which  such  goods 
have  been  so  exported,"  1030  ;  withdrawn, 
1031.     Amendment  by  Mr.  Henry  to  omit 
from  Mr.   Barton's   amendment  the   word 
"two,"  with  a  view  to   substitute   "one," 
1035 ;  negatived,  1035.   Mr.  Barton's  amend- 
ment agreed   to,   1036.     Amendment   sug- 
gested by  Legislative  Assembly  of  Western 
Australia  re  permitting  states  to  regulate 
the  importation  of  opium  or  alcohol,  1036  ; 
negatived,  1036  ;  clause,  as  amended,  agreed 
to,  1036.  Clause  reconsidered,  2365 ;  amend- 
ment  by    Mr.    Isaacs   for   insertion,    after 
"free,"  of  the  words    "from  taxation  or 
restriction,"  2365  ;  negatived,  2367. 
Clause  90— (Accounts  to  be  kept  until  uniform 
duties  of  customs  have  been  imposed),  1036. 
Amendment  by  Mr.  Reid  for  substitution 
of  new  clause  proposed  by  Finance  Com- 
mittee,   1037  ;  Finance  Committee's  clause 
agreed  to,    1039;  clause  reconsidered   and 
amended,   1906,  2375;   amendment  by  Sir 
Philip  Fysh,  2375  ;   amendment  negatived, 
2378 ;  new  clause  agreed  to,  2378. 
Clause  91— (Expenditure  of  Commonwealth), 

1039  ;  struck  out,  1041. 
Clause  91a — (Application  of  net  revenue  from 
Customs  and  Excise),  reconsidered,  2422; 
amendment  by  Mr.  Barton  for  insertion,  at 
commencement  of  clause,  of  the  words 
"  Until  the  imposition  of  uniform  duties  of 
customs,  and  for  five  years  thereafter," 
2424;  agreed  to,  2431  ;  amendment  by  Mr. 
Brown  agreed  to,  2431. 
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New  clause  91a  proposed  by  Sir  Edward 
Braddon  (re  proportion  of  net  revenue  to 
he  applied  towards  expenditure  of  Com- 
monwealth), 2378  ;  carried,  2379. 

Clause  92 — (Payment  to  each  state  for  five 
years  after  uniform  Tariff),  1041.  Amend- 
ment hy  Mr.  McMillan  to  substitute 
"three"  for  "  five,"  1043  ;  negatived,  1048. 
Amendment  by  Mr.  Reid  to  substitute 
clause  proposed  by  Finance  Committee, 
1042 ;  discussed,  1048,  1059 ;  amendment 
agreed  to,  1084. 

Clause  93— (Distribution  of  surplus).  Amend- 
ment by  Mr.  Barton  to  give  effect  to 
Finance  Committee's  proposal  that,  "  after 
five  years  from  the  imposition  of  uniform 
duties  of  customs  all  surplus  revenue  over 
the  expenditure  of  the  Commonwealth 
shall  be  distributed  month  by  month 
amongst  the  several  states  on  the  basis 
which  the  Parliament  deems  fair,"  1085. 
Amendment  by  Mr.  Symon  to  insert,  before 
"  five  years,"  the  words  "not  less  than," 
1085.  Mr.  Symon's  amendment  withdrawn, 
1089.  Mr.  Barton's  amendment  carried, 
1089.  Amendment  by  Mr.  Glynn  for  the 
addition  to  Mr.  Barton's  amendment  of 
the  words — "After  the  expiration  of  ten 
years  from  the  imposition  of  uniform  duties 
of  customs,  all  surplus  revenue  over  the 
expenditure  of  the  Commonwealth  shall  be 
distributed  from  month  to  month  among 
the  several  states,  in  proportion  to  the 
numbers  of  their  people,  as  shown  from 
time  to  time  by  the  latest  statistics  of  the 
Commonwealth,"  1090  ;  amendment  nega- 
tived, 1099  ;  clause,  as  amended,  agreed  to, 
1099 ;  reconsidered,  2380  ;  amendment  by 
Mr.  Glynn,  2380 ;  negatived,  2381. 

New  clause  proposed  by  Mr.  Henry  (to  fol- 
low clause  93),  enabling  the  Parliament  to 
render  financial  aid  to  any  state,  1100  ; 
negatived,  1122.  Similar  clause  suggested 
by  Parliament  of  Tasmania,  negatived, 
1653. 

New  clause  proposed  by  Mr.  Barton  re 
customs  duties  in  Western  Australia,  1122. 
Amendment  by  Sir  John  Forrest,  1124; 
amendment  withdrawn,  1140.  Amendment 
by  Sir  George  Turner,  1140,  1146;  further 
amendment  by  Sir  John  Forrest,  1166  ; 
Sir  John  Forrest's  amendment  negatived, 
1190;  Sir  George  Turner's  amendment 
withdrawn,  1191.  Amendment  by  Mr. 
Deakin,  1191;  discussed,  1202;  Mr. 
Deakin's  amendment  withdrawn,  1211  ; 
further  amendment  by  Mr.  Deakin,  1211. 
Amendment  by  Sir  John  Downer  negatived, 
1233.  Amendment  by  Mr.  Symon,  1234  ; 
negatived,  1238.  Mr.  Deakin's  amend- 
ment carried,  1238.  Amendment  by  Mr. 
Glynn  for  addition  to  Mr.  Deakin's  amend- 
ment to  enable  the  Parliament  after  the 
expiration  of  one  year  from  the  adoption 
of  uniform  duties  to  repeal  the  provision, 
1241  ;  Mr.  Glynn's  amendment  negatived, 
1243 ;  clause,  as  amended,  carried,  1243 ; 
clause  reconsidered  and  amended,  1911  ; 
again  reconsidered,  2382 ;  amendment  by 
Mr.  Holder  prohibiting  a  lower  duty  being 
charged  on  goods  originally  imported  from 
beyond  the  Commonwealth  than  that 
charged  on  similar  goods  not  originally  so 


COMMONWEALTH  OF  AUSTRALIA  BILL: 

imported,    2382 ;     amendment    agreed   to, 
2385. 

New  clause  proposed  by  Mr.  Isaacs  (re  keep- 
ing accounts  for  first  five  years  after  uni- 
form duties),  1244  ;  negatived,  1247. 

Clause  94 — (Audit  of  accounts),  agreed  to, 
1249. 

Clause  95 — (No  derogation  from  freedom  of 
trade),  1250.  Amendment  by  Mr.  Barton 
to  strike  out  clause,  with  view  of  substi- 
tuting a  new  clause,  1250  ;  discussed,  1262. 
Amendment  by  Mr.  Higgins  to  render  in- 
valid any  law  or  regulation  made  "  with  a 
view  of  attracting  trade  to  ports  of  one  state 
as  against  ports  of  another,"  1262,  1271  ; 
Mr.  Higgins'  amendment  negatived,  1318. 
Amendment  by  Mr.  Barton  for  the  substi- 
tution of  the  following  new  clause  (95a): — 
"The  Commonwealth  shall  not  give  pre- 
ference, by  any  law  or  regulation  of  com- 
merce or  revenue,  to  one  state  or  any  part 
thereof  over  another  state  or  any  part 
thereof,"  1319.  Amendment  by  Sir  John 
Downer  for  the  omission  from  proposed  new 
clause  of  the  words  ' '  The  Commonwealth 
shall  not  give  preference,"  with  the  view  of 
substituting  "Preference  shall  not  be 
given,"  1335-7  ;  clause  95  struck  out, 
1337;  Sir  John  Downer's  amendment  nega- 
tived, 1348  ;  amendment  by  Mr.  Higgins 
for  addition  to  Mr.  Barton's  proposed  new 
clause  for  the  purpose  of  prohibiting  the 
making  of  "  any  law  or  regulation  relating 
to  railway  rates  with  a  view  of  attracting 
trade  to  ports  of  one  state  as  against  ports 
of  another,"  1348;  Mr.  Higgins'  amend- 
ment carried,  1356 ;  amendment  by  Mr. 
Reid  to  provide  "  That  nothing  in  this 
Constitution  shall  be  taken  to  interfere 
with  the  power  of  any  state  or  authority 
constituted  by  a  state  to  arrange  rates 
upon  lines  of  railway  so  as  to  secure  pay- 
ment of  working  expenses  and  interest  on 
the  cost  of  construction,"  1357  ;  Mr.  Reid's 
amendment  negatived,  1369 ;  progress  or- 
dered to  be  reported  with  the  view  of 
obtaining  an  instruction  to  the  committee, 

1370  ;  motion  by  Mr.  Barton  (in  Conven- 
tion) for  an  instruction  to  the  committee 
enabling  them  to  postpone  the  considera- 
tion of  proposed  new  clause  in  substitution 
for  clause  95  until  after  the  consideration 
of  another  clause  to  be  proposed  in  substi- 
tution for  that  clause,  agreed  to,  1370  ; 
motion  by  Mr.  Barton  (in  committee)  for 
postponement  of  further  consideration  of 
proposed  new  clause  in  substitution  for 
clause  95  until  after  consideration  of  a  new 
clause  to  be  proposed  by  Sir  George  Turner, 
1370 ;  motion  by  Mr.  Reid  that  the  com- 
mittee reconsider  clause   95   as   amended, 

1371  ;  Mr.  Reid's  motion  withdrawn,  1371; 
Mr.  Barton's  motion  agreed  to,  1371  ;  new 
clause  (95b)  proposed  by  Sir  George  Turner, 
to  follow  clause  94 — "  The  Parliament  may 
make  laws  to  provide  for  the  execution  and 
maintenance  upon  railways  within  the 
Commonwealth  of  the  provisions  of  this 
Constitution  relating  to  trade  and  com- 
merce, and  to  forbid  such  preferences  or 
discriminations  as  it  may  deem  to  be  undue 
and  unreasonable,  or  to  be  unjust  to  any 
state,"    1372;    Sir    George    Turner's    new 
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clause  carried,  1408  ;  reconsidered,  struck 
out,  and  new  clause  substituted,  2390 ; 
motion  by  Mr.  Barton  for  reconsideration 
of  clause  95a  as  amended,  agreed  to, 
1408;  Mr.  Higgins'  amendment  (re  pre- 
ferential railway  rates)  struck  out,  1409; 
Mr.  Barton's  proposed  new  clause  (95a) 
further  considered,  1410 ;  amendment  by 
Mr.  O'Connor  for  the  addition  of  a  proviso 
that  "  nothing  in  this  Constitution  shall  be 
taken  to  render  unlawful  any  rate  of  a 
railway  the  property  of  a  state  upon  the 
ground  that  the  rate  is  unduly  low,"  1410  ; 
Mr.  O'Connor's  amendment  withdrawn  and 
re-proposed,  with  the  addition  of  the  words 
' '  if  such  rate  is  imposed  for  the  development 
of  traffic  between  places  within  the  limits 
of  the  state,"  1420;  amendment  of  Mr. 
O'Connor's  amendment  suggested  by  Mr. 
Grant,  1443  ;  amendment  by  Mr.  Grant  for 
the  addition  of  the  words — "Nothing  in 
this  Constitution  shall  prevent  the  imposi- 
tion of  such  railway  rates  by  any  state  as 
may  be  necessary  for  the  development  of 
its  territory,  if  such  rates  apply  equally  to 
goods  from  other  states,"  1463  ;  amendment 
by  Sir  George  Turner  for  the  insertion, 
after  "  may,"  in  Mr.  Grant's  amendment, 
of  the  words  "  in  the  opinion  of  the  Parlia- 
ment," 1476  ;  amendments  of  Sir  George 
Turner,  Mr.  Grant,  and  Mr.  O'Connor 
withdrawn,  1506 ;  proposed  new  clause 
agreed  to,  1506;  clause  struck  out,  2386; 
new  clause  substituted,  2386-90. 

New  clause  (95c)  proposed  by  Mr.  Grant : — 
"Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
state  as  may  be  necessary  for  the  develop- 
ment of  its  territory,  if  such  rates  apply 
equally  to  goods  from  other  states,"  1506  ; 
amendment  by  Sir  George  Turner,  for  the 
insertion,  after  "may,"  of  the  words  "in 
the  opinion  of  the  Parliament,"  1508 ; 
amendment  by  Mr.  Holder,  on  Sir  George 
Turner's  amendment,  to  substitute  for 
"  Parliament  "  "  Inter  -  State  Commis- 
sion," 1509  ;  Mr.  Holder's  amendment 
agreed  to,  1509  ;  proposed  new  clause,  as 
amended,  carried,  1510  ;  clause  struck  out, 
2392  ;  new  clause  substituted,  2392-3. 

New  clause  (95d)  proposed  by  Mr.  Reid,  pro- 
viding that  "  due  consideration  shall  be 
given  to  the  financial  responsibility  in- 
curred in  connexion  with  the  construction 
and  working  expenses  of  state  railways," 
1510 ;  agreed  to,  1512.  Clause  recon- 
sidered, 2390 ;  incorporated  in  new  clause 
(95b)  proposed  by  Mr.  Barton,  2390  ; 
amendment  by  Mr.  Glynn  (for  Mr.  Higgins) 
re  differential  railway  rates,  2390  ;  nega- 
tived, 2391  ;  amendment  by  Sir  George 
Turner  for  omission  of  reference  to  Inter- 
State  Commission  with  a  view  of  substitut- 
ing "the  Parliament,"  2391,  2431 ;  amend- 
ment negatived,  2392,  2434;  new  clause 
agreed  to,  2392,  2434. 

Clause  96 — "  The  Parliament  may  make  laws 
constituting  an  Inter-State  Commission,  to 
execute  and  maintain  upon  railways  within 
the  Commonwealth,  and  upon  rivers  flow- 
ing through,  in,  or  between  two  or  more 
states,  the  provisions  of  this  Constitution 
relating  to   trade  and    commerce,"    1523; 


COMMONWEALTH  OF  AUSTRALIA  BILL: 

amendment  suggested  by  House  of  Assembly 
of  South  Australia  to  omit ' '  may  make  laws 
constituting,"  with  a  view  of  substituting 
"  shall  constitute,"  1512  ;  amendment 
withdrawn,  1525  ;  amendment  by  Mr. 
Kingston  to  insert  "There  shall  be"  at  be- 
ginning of  clause,  1525  ;  amendment  agreed 
to,  1535  ;  consequential  amendment  agreed 
to,  1535  ;  amendment  by  Br.  Quick,  to 
strike  out  the  words  "  upon  railways," 
agreed  to,  1536  ;  amendment  by  Dr.  Quick, 
to  omit  the  words  "  and  upon  rivers  flow- 
ing through,  in,  or  between,  two  or  more 
states,"  agreed  to,  1536  ;  amendment  by 
Mr.  Barton  for  the  insertion,  after  "  Con- 
stitution," of  the  words  "and  of  any  laws 
made  thereunder," agreed  to,  1538;  clause. 
as  amended,  agreed  to,  1539.  Clause  re- 
considered, 2393  ;  amendment  by  Sir  George 
Turner  for  omitting,  at  commencement 
of  clause,  the  words  "  There  shall  be  an 
Inter-State  Commission,"  with  a  view  of 
substituting  "Parliament  may  constitute 
an  Inter-State  Commission,"  2394;  amend- 
ment negatived,  2395  ;  formal  amendment 
by  Mr.  Barton  agreed  to,  2396. 

Clause  97 — (Powers  of  Commission),  agreed 
to,  1539. 

Clause  98 — (Taking  over  public  debts  of  states) , 
1540  ;  amendment  by  Mr.  Glynn  re  making 
the  taking  over  of  debts  compulsory,  1541, 
1573  ;  amendment  negatived,  1577;  amend- 
ment by  Mr.  McMillan  to  provide  that  the 
Parliament  "may"  takeover  "all  or  any 
part  of  the  debt  of  any  state,  subject  to  the 
consent  of  the  state,"  1577  ;  amendment 
by  Sir  George  Turner  to  omit  "may,"  and 
substitute  "  shall,"  1583  ;  Sir  George 
Turner's  amendment  carried,  1593  ;  amend- 
ment by  Sir  George  Turner  rendeiing  Par- 
liament "liable  for  the  public  debts  of  the 
states  existing  at  the  establishment  of  the 
Commonwealth,"  1593  ;  amendment  with- 
drawn, 1633  ;  amendment  by  Sir  George 
Turner  to  omit  all  the  words  in  Mr. 
McMillan's  amendment  after  the  word 
"  over,"  1633  ;  amendment  negatived, 
1641;  Mr.  McMillan's  amendment,  as 
amended,  negatived,  1653 ;  clause  agreed 
to,  1653. 

Chapter  V. — The  States. 

Clause  99 — (Continuance  of  powers  of  Parlia- 
ments of  the  states),  agreed  to,  642. 

Clause  100 — (Validity  of  existing  laws), 
agreed  to,  with  verbal  amendments,  642-3. 

Clause  101 — (Inconsistency  of  laws),  agreed 
to,  643-4;  reconsidered,  1911. 

Clause  102 — (Powers  to  be  exercised  by 
Governors  of  states).  Amendment  by  Le- 
gislature of  Tasmania,  negatived,  644; 
clause  agreed  to,  644. 

New  clause  102a— [Be  appointment  of  Go- 
vernors of  states),  proposed  by  Sir  John 
Forrest,  1702,  1706.  Amendment  by  Dr. 
Cockburn,  1711  ;  amendment  negatived, 
1717.     New  clause  negatived,  1717. 

Clause  103 — (Saving  of  Constitutions),  struck 
out,  644-5  ;  new  clause  in  substitution  pro- 
posed by  Mr.  Barton,  and  agreed  to,  645. 

Clause  104 — (Application  of  provisions  refer- 
ring to  Governor),  agreed  to,  645-6  ;  new 
clause  suggested  by  the  House  of  Assembly 
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of  South  Australia,  to  follow  clause  104 
(rendering  members  of  the  Commonwealth 
Parliament  incapable  of  sitting  as  members 
of  state  Parliaments),  negatived,  646. 

Clause  105 — (Enabling  a  state  to  surrender  any 
part  of  its  territory  to  the  Commonwealth). 
Verbal  amendment  suggested  by  the  Parlia- 
ment of  Tasmania,  negatived,  646  ;  clause 
agreed  to,  646. 

Clause  106 — "After  uniform  duties  of  cus- 
toms have  been  imposed,  a  state  shall  not 
levy  any  impost  or  charge  on  imports  or 
exports,  except  such  as  may  be  necessary 
for  executing  the  inspection  laws  of  the 
state  ;  and  the  net  produce  of  all  imposts 
and  charges  imposed  by  a  state  on  imports 
or  exports  shall  be  for  the  use  of  the  Com- 
mon-wealth ;  and  any  such  inspection  laws 
may  be  annulled  by  the  Parliament  of  the 
Commonwealth,"  646  ;  amendment  sug- 
gested by  House  of  Assembly  of  South 
Australia  to  insert  "and  excise"  after 
"customs,"  646;  negatived,  647;  amend- 
ment suggested  by  Legislative  Council  of 
New  South  Wales  to  omit  all  the  words 
after  "state"  (line  6),  647;  negatived, 
652  ;  amendment  by  Mr.  Glynn,  for  the 
insertion,  after  "state"  (line  6),  of  the  fol- 
lowing : — "  Or  by  way  of  payment  for  ser- 
vices actually  rendered  in  improvement  or 
maintenance  of  ports  or  harbors,  or  in  aid 
of  navigation,"  652  ;  Mr.  Glynn's  amend- 
ment withdrawn,  652  ;  amendment  by  the 
Parliament  of  Tasmania  to  omit  the  clause, 
negatived,  652  ;  clause  agreed  to,  652. 

Clause  107 — (Prohibiting  a  state  from  main- 
taining, without  the  consent  of  the  Parlia- 
ment of  the  Commonwealth,  any  military 
or  naval  force,  and  from  taxing  the  pro- 
perty of  the  Commonwealth),  652  ;  agreed 
to,  653. 

Clause  108  —  "A  state  shall  not  coin  money, 
nor  make  anything  but  gold  and  silver  coin 
a  legal  tender  in  payment  of  debts,"  653  ; 
amendment  suggested  by  the  Legislative 
Council  of  Tasmania  to  insert,  after  money, 
the  words  "  unless  the  Parliament  other- 
wise determines,"  negatived,  654  ;  amend- 
ment suggested  by  the  Legislative  Assem- 
bly of  New  South  Wales  to  omit  "nor  make 
anything  but  gold  and  silver  coin  a  legal 
tender  in  payment  of  debts,"  and  insert 
"  unless  the  Parliament  otherwise  de- 
termines," negatived,  654  ;  clause  agreed 
to,  654. 

Clause  109 — "A  state  shall  not  make  any  law 
prohibiting  the  free  exercise  of  any  reli- 
gion," 654.  Amendment  by  Mr.  Higgins 
to  insert,  after  "not,"  the  words  "nor  shall 
the  Commonwealth,"  and  after  "religion" 
the  words,  ' '  or  imposing  any  religious  test 
or  observance,"  656.  Amendment  by  Sir 
Edward  Braddon  for  the  insertion  of  words 
enabling  a  state  to  prevent  "  the  perform- 
ance of  any  such  religious  rites  as  are  of  a 
cruel  or  demoralizing  character,  or  contrary 
to  the  law  of  the  Commonwealth,"  657. 
Mr.  Higgins'  amendment  negatived,  664. 
Sir  Edward  Braddon's  amendment  with- 
drawn, 664.  Amendment  suggested  by  the 
House  of  Assembly  of  Tasmania  to  add  to 
the  clause  the  words — "Nor   appropriate 
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any  portion  of  its  revenues  or  property  for 
the  propagation  or  support  of  any  religion, " 
negatived,  664  ;  clause  struck  out,  664. 

New  clause  proposed  by  Mr.  Higgins  in  lieu 
of  clause  109  (re  free  exercise  of  religion), 
which  had  been  struck  out,  1769.  Amend- 
ment by  Mr.  Symon,  1775;  Mr.  Symon 's 
amendment  negatived,  1779.  Mr.  Higgins' 
new  clause  carried,  1779. 

Clause  1 10— "A  state  shall  not  make  or  enforce 
any  law  abridging  any  privilege  or  immu- 
nity of  citizens  of  other  states  of  the  Com- 
monwealth, nor  shall  a  state  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,"  664.  Amendments 
suggested  by  the  Legislative  Assembly  of 
New  South  Wales,  and  the  Legislative 
Council  of  Tasmania,  to  omit  the  words 
"make  or  enforce  any  law  abridging  any 
privilege  or  immunity  of  citizens  of  other 
states  of  the  Commonwealth,"  665 ;  clause 
discussed,  665  ;  agreed  to  688.  Amend- 
ment by  Mr.  Wise  to  insert  the  words 
"  The  citizens  of  each  state  "  at  commence- 
ment of  the  clause,  679 ;  amendment 
negatived,  685.  Amendment  by  Mr. 
O'Connor  to  insert,  after  "not"  (line  1), 
the  words  "deprive  any  person  of  life, 
liberty,  or  property  without  due  process 
of  law,"  688  ;  negatived,  690.  Amendment 
by  Mr.  Glynn  to  insert,  after  "  deny,"  the 
words  "  to  the  citizens  of  other  states  the 
privileges  and  immunities  of  its  own  citi- 
zens," negatived,  691  ;  clause  struck  out, 
691. 

New  clause  proposed  by  Mr.  Symon  in  lieu 
of  clause  110  (re  rights  of  citizens  of  states), 
which  had  been  struck  out,  1780.  Amend- 
ment by  Mr.  Wise,  1785 ;  amendment 
withdrawn,  1788.  Amendment  by  Dr. 
Quick,  1788 ;  negatived,  1797.  Amend- 
ment by  Mr.  O'Connor,  1797  ;  withdrawn, 
1802  ;  proposed  new  clause  agreed  to  in 
amended  form,  1802 ;  reconsidered,  2397  ; 
amendment  by  Mr  Deakin,  agreed  to, 
2398. 

Clause  111 — (Recognition  of  Acts  of  state  of 
various  states),  agreed  to,  691. 

Clause  112 — (Protection  of  states  from  in- 
vasion and  domestic  violence),  691.  Amend- 
ment by  Mr.  Gordon  to  substitute  "attack" 
for  invasion,  691.  Amendment  with- 
drawn, 692.  Amendment  suggested  by  the 
Legislative  Council  of  Victoria  enabling 
the  Commonwealth  to  intervene  for  the 
protection  of  a  state  against  domestic 
violence,  when,  "  in  the  opinion  of  the  Go- 
vernor-General," the  intervention  is  neces- 
sary for  the  preservation  of  the  public 
peace,  negatived,  692 ;  clause  agreed  to, 
692. 

Clause  113 — (Custody  of  offenders  against 
laws  of  the  Commonwealth),  692 ;  agreed 
to  with  formal  amendments,  693. 

Chapter  VI. — New  States. 

Clause  114— "The  Parliament  may  from  time 
to  time  admit  to  the  Commonwealth  any 
of  the  existing  colonies  of  [name  the  existing 
colonies  which  have  not  adopted  the  Constitu- 
tion'], and  may  from  time  to  time  establish 
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new  states,  and  may,  upon  such  admission  or 
establishment,  make  or  impose  such  terms 
and  conditions,  including  the  extent  of  re- 
presentation in  either  House  of  the  Parlia- 
ment, as  it  thinks  fit,"  694.  Amendment 
suggested  by  the  Parliament  of  Western 
Australia  to  omit  the  words  "the  Parlia- 
ment "  negatived,  694.  Amendment  sug- 
gested by  the  Parliament  of  Tasmania  to 
substitute  "shall"  for  "may"  (line  1) 
negatived.  694.  Amendment  suggested  by 
the  Parliament  of  Tasmania  for  the  inser- 
tion, after  ' '  Commonwealth, "  of  the  words 
* '  in  accordance  with  the  provisions  of  this 
Constitution,"  negatived,  694.  Amend- 
ment suggested  by  the  Parliaments  of  New 
South  Wales  and  Western  Australia,  to 
omit  all  the  words  after  "new  states," 
694 ;  negatived,  696.  Amendment  sug- 
gested by  the  House  of  Assembly  of  South 
Australia  to  omit  the  words  "  including 
the  extent  of  representation  in  either 
House  of  the  Parliament,"  696  ;  negatived, 
698  ;  clause  agreed  to,  698. 
Clause  115 — "The  Parliament  may  make  such 
laws  as  it  thinks  fit  for  the  provisional 
administration  and  government  of  any 
territory  surrendered  by  any  state  to  and 
accepted  by  the  Commonwealth,  or  any 
territory  placed  by  the  Queen  under  the 
authority  of  and  accepted  by  the  Common- 
wealth, or  otherwise  acquired  by  the  Com- 
monwealth, and  may  allow  the  representa- 
tion of  such  territory  in  either  House  of 
the  Parliament  to  the  extent  and  on  the 
terms  which  it  thinks  fit,"  698.  Amendment 
by  Mr.  Barton  to  omit  the  word  "  pro- 
visional," agreed  to,  698.  Amendment 
suggested  by  the  Legislative  Council 
of  New  South  Wales  to  omit  the  words 
' '  any  territory  surrendered  by  any  state  to 
and  accepted  by  the  Commonwealth,  or," 
negatived,  698.  Amendment  suggested  by 
the  House  of  Assembly  of  South  Australia 
to  add  to  the  clause  the  following  words  : — 
' '  No  federal  territory  shall  be  alienated  in 
fee  simple,  nor  shall  it  be  leased  for  a  longer 
period  than  50  years,  except  upon  payment 
of  a  perpetual  rent,  which  shall  be  subject 
to  periodical  appraisement  at  intervals  of 
not  more  than  ten  years,"  698.  Amend- 
ment by  Mr.  Glynn  to  amend  proposed 
amendment  by  omitting  all  the  words  after 
"  fee  simple,"  with  a  view  to  insert  "except 
by  way  of  exchange  for  other  territory,  nor 
leased  except  in  perpetuity  at  its  fair 
annual  rent,  subject  to  periodic  appraise- 
ment at  intervals  of  not  more  than  fourteen 
years,  in  a  manner  to  be  determined  by 
Parliament,"  698.  Mr.  Glynn's  amendment 
negatived,  699.  Amendment  suggested  by 
the  House  of  Assembly  of  South  Australia 
negatived,  699  ;  clause,  as  amended,  agreed 
to,  699. 

Clause  116 — (Alteration  of  limits  of  states), 
agreed  to,  699. 

Clause  117 — (Saving  of  rights  of  states), 
agreed  to,  699-700. 

New  clause  117a — {Re  division  of  Queensland 
after  adoption  of  Constitution  by  that 
colony),  proposed  by  Mr.  Walker,  1690  ; 
withdrawn,  1702 ;  again  proposed,  2398 ; 
negatived,  2400. 


COMMONWEALTH  OF  AUSTRALIA  BILL: 
Chapter  VII. — Miscellaneous. 

Clause  118— (Providing  for  seat  of  govern- 
ment of  the  Commonwealth  being  deter- 
mined by  the  Parliament),  700.  Amend- 
ment suggested  by  the  Legislative  Council 
of  New  South  Wales  to  provide  that  the 
seat  of  government  should  be  "in  Sydney, 
in  the  colony  of  New  South  Wales,"  700. 
Suggestion  by  Dr.  Cockburn,  that  the 
words  "seat  of  government  of  Australia" 
should  be  substituted  for  ' '  seat  of  govern- 
ment of  Commonwealth,"  700.  Amend- 
ment by  Sir  Edward  Braddon  to  provide 
that  the  seat  of  government  should  be  "in 
some  suitable  place  in  Tasmania,"  702  ;  Sir 
Edward  Braddon's  amendment  negatived, 
703.  Amendment  by  Mr.  Lyne  to  provide 
that  the  seat  of  government  should  be  "in 
the  colony  of  New  South  Wales,"  704  ;  Mr. 
Lyne's  amendment  withdrawn,  712  ;  clause^ 
agreed  to,  712.  Clause  reconsidered,  1802. 
Amendment  by  Sir  George  Turner  that  seat 
of  government  "shall  be  within  federal 
territory,"  1802.  Amendment  by  Mr.  Lyne 
for  the  addition  of  the  words  "and  within 
the  colony  of  New  South  Wales,"  1802. 
Mr.  Lyne's  amendment  negatived,  1805. 
Amendment  by  Mr.  Peacock  for  the  addi- 
tion of  the  words  "  and  within  the  colony 
of  Victoria,"  1805;  amendment  negatived, 
1810.  Sir  George  Turner's  amendment 
carried,  1815 ;  clause,  as  amended,  agreed 
to,  1816. 

Clause  119 — (Power  to  Her  Majesty  to  au- 
thorize Governor-General  to  appoint  depu- 
ties), agreed  to,  712-13. 

Clause  120 — (Aborigines  of  Australia  not  to 
be  counted  in  reckoning  population),  713. 
Amendment  suggested  by  the  Parliament 
of  New  South  Wales  to  insert  the  words 
"and  aliens  not  naturalized,"  713  ;  amend- 
ment negatived,  714.  Clause  agreed  to,  714. 

Chapter  VIII. — Amendment  of  the 
Constitution. 

Clause  121 — (Mode  of  amending  the  Consti- 
tution)— 

Paragraph  1 — "The  provisions  of  this  Con- 
stitution shall  not  be  altered,  except  in 
the  following  manner  : — "  agreed  to, 
716. 

Paragraph  2 — "Any  proposed  law  for  the 
alteration  thereof  must  be  passed  by  an 
absolute  majority  of  the  Senate  and  of 
the  House  of  Representatives,  and  shall 
thereupon  be  submitted  in  each  state  to 
the  electors  qualified  to  vote  for  the 
election  of  members  of  the  House  of 
Representatives,  not  less  than  two  nor 
more  than  six  calendar  months  after  the 
passage  through  both  Houses  of  the  pro- 
posed law."  Amendment  suggested  by 
Legislative  Assembly  of  Victoria  to  omit 
"absolute,"  with  a  view  of  substituting 
other  words,  negatived,  716.  Amend- 
ment suggested  by  the  Legislative  As- 
sembly of  Victoria  to  omit  "and,"  with 
a  view  of  inserting  the  following  words  : 
— "  or  in  case  of  difference  between  the 
two  Houses  be  referred  in  manner  pro- 
vided by  this  Constitution  to  the  direct 
determination  of  the  people.     If  passed 
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by  a  majority  of  the  Senate  and  of  the 
House  of  Representatives,  the  proposed 
law,"  716;  amendment  negatived,  765. 
Amendment  suggested  by  the  Legislative 
Council  of  New  South  Wales  for  re- 
ferring proposed  amendments  of  the 
Constitution  to  the  state  Parliaments, 
negatived,  766.  Paragraph  2  agreed  to, 
766. 
Paragraph  3 — "  The  vote  shall  be  taken 
in  such  manner  as  the  Parliament  pre- 
scribes," agreed  to,  766. 
Paragraph  4 — "  And  if  a  majority  of  the 
states  and  a  majority  of  the  electors 
voting  approve  the  proposed  law,  it  shall 
be  presented  to  the  Governor-General  for 
the  Queen's  assent.  But  until  the  quali- 
fication of  electors  of  members  of  the 
House  of  Representatives  becomes  uni- 
form throughout  the  Commonwealth, 
only  one-half  the  votes  for  and  against 
the  proposed  law  shall  be  counted  in  any 
state  in  which  adult  suffrage  prevails," 
766.  Amendment  suggested  by  the  House 
of  Assembly  of  South  Australia  to  omit 
all  the  words  after  "Queen's  assent," 
negatived,  766.  Paragraph  agreed  to, 
766. 
Paragraph  5 — "  But  an  alteration  by 
which  the  proportionate  representation 
of  any  state  in  either  House  of  the  Par- 
liament, or  the  minimum  number  of 
representatives  of  a  state  in  the  House 
of  Representatives,  is  diminished  shall 
not  become  law  without  the  consent  of 
the  majority  of  the  electors  voting  in 
that  state,"  766.  Amendment  by  Mr. 
Higgins  for  the  insertion,  after  "But," 
of  the  words  "  for  a  term  of  twenty 
years  from  the  establishment  of  the  Con- 
stitution," 769  ;  amendment  negatived, 
770.  Paragraph  agreed  to,  770.  Amend- 
ment by  Mr.  Glynn  for  the  addition  to 
the  clause  of  a  proviso  enabling  a  pro- 
posed law  for  the  amendment  of  the  Con- 
stitution passed  in  each  of  two  successive 
sessions  of  Parliament  with  a  periodical 
election  of  half  the  senators  between,  to 
be  presented  to  the  Governor-General  for 
the  Queen's  assent,  if  passed  by  certain 
majorities,  771  ;  negatived,  772.  Clause 
agreed  to,  772. 
New  clause  121a — (Re  laws  declared  by 
the  High  Court  to  be  ultra  vires  being 
subsequently  referred  to  the  electors),  pro- 
posed by  Mr.  Holder,  1717,  1723;  with- 
drawn, 1732. 
Schedule  agreed  to,  772. 

Question — That  Bill  be  reported  to  the  House 
with  amendments,  1741.  Statement  by 
Mr.  Barton  (re  adjournment  to  enable  clerks 
to  prepare  copy  of  Bill  as  amended),  1741. 
Statement  by  Chairman  of  his  ability  to 
proceed  with  the  business  in  the  absence  of 
the  clerks,  if  Victorian  Government  would 
place  an  officer  at  his  disposal,  1743.  Motion 
by  Mr.  Barton  for  reconsideration  of  certain 
clauses,  1744  ;  agreed  to,  1746. 
Bill  reported  with  amendments,  1816,  1916, 
2401,  2435  ;  ordered  to  be  recommitted  for 
the  further  consideration  of  certain  clauses 
and  the  insertion  of  new  clauses,  1816-1826, 
1917-19,  2403-15. 
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Drafting  Committee's  amendments — Copy  of 
Bill  as  revised  by  Drafting  Committee  pre- 
sented by  Mr.  Barton,  2439 ;  motion  by 
Mr.  Barton  for  an  instruction  to  the  com- 
mittee of  the  whole  "  that  they  have  leave 
to  deal  with  the  amendments  of  the  Drafting 
Committee  either  by  one  resolution  or  by 
such  resolutions  as  they  see  fit,"  agreed  to, 
2440  ;  Drafting  Committee's  amendments 
considered  in  committee  of  the  whole,  and 
dealt  with,  2440. 

Motion  by  Mr.  Barton  — "That  this  Conven- 
tion, having  reconsidered  the  Constitution 
as  framed  prior  to  the  adjournment  from 
Adelaide  to  Sydney,  together  with  the  sug- 
gested amendments  forwarded  by  the  several 
Legislatures,  now  finally  adopts  the  said 
Constitution,  with  the  amendments  agreed 
to,  as  shown  by  the  report  which  has  been 
this  day  finally  adopted,"  2464  ;  agreed  to, 
2465. 

Motion  by  Mr.  Barton — "  That  this  Conven- 
tion cordially  invites  the  Prime  Minister  of 
each  colony  here  represented  to  provide  for 
the  supply  of  copies  of  the  Draft  of  the 
Commonwealth  of  Australia  Constitution 
Bill,  as  now  finally  adopted  by  this  Con- 
vention, to  the  electors  of  his  colony," 
2466 ;  speeches  by  Sir  Edward  Braddon, 
2478  ;  Sir  Richard  Baker,  2480  :  Mr.  Isaacs, 
2486  ;  Mr.  Holder,  2493 ;  Mr.  Deakin, 
2497 ;  Mr.  Symon,  2507  ;  Mr.  McMillan, 
2509;  Mr.  Trenwith,  2511;  Mr.  Glynn, 
2514  ;  motion  agreed  to,  2516. 

Chairman  of  Committees  (the  Hon.  Sir  R.  C. 
Baker,  K.C.M.G.)— Vote  of  thanks  for 
services  to  the  Convention,  2516 ;  Sir 
Richard  Baker's  acknowledgments,  2518. 

Convention  : 

Re-assembling    of   Convention    pursuant    to 

adjournment  at  Sydney,  1. 
Proceedings  of  Convention  declared  closed, 

2521. 

Days  and  Hours  of  Meeting  : 

Question  by  Mr.  Holder  re  Convention  sit- 
ting on  Saturday,  22nd  January,  5  ;  state- 
ment by  Mr.  Barton,  5  ;  question  by  Mr. 
Holder  re  evening  sittings,  876  ;  state- 
ment by  Mr.  Barton,  876  ;  further  ques- 
tion by  Mr.  Holder,  938  ;  subject  of  hold- 
ing evening  sittings  discussed,  938 ;  ques- 
tion by  Sir  George  Turner,  1354;  statement 
by  Mr.  Barton,  1354  ;  question  by  Sir 
John  Forrest  re  sitting  on  Saturdays  and 
also  every  evening  in  the  week,  1870  j 
statement  by  Mr.  Barton,  1870,  1872; 
Saturday  sitting,  2403 ;  resolution,  that 
Convention,  at  its  rising,  adjourn  to  any 
time  then  fixed,  2403  ;  discussion  re  ad- 
journment of  Convention  to  consider 
amendments  made  in  Bill,  2435. 

Debates,  Official  Record  of  : 

Motion  by  Mr.  Barton  that  an  official  record 
of  the  debates  of  the  Convention  be  made 
by  the  Parliamentary  Debates  Staff  of  Vic- 
toria, agreed  to,  3  ;  vote  of  thanks  to  re- 
porters, agreed  to,  2520-21. 
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Debt,  Public  : 

Return  re  public  debt  of  the  various 
colonies,  laid  on  the  table  pursuant  to 
order  of  the  Convention  at  Adelaide,  5. 

Drafting  Committee  : 

Motion  by  Mr.  Barton  for  amendments  pre- 
pared by  the  Drafting  Committee  to  be 
embodied  in  the  Bill  pro  forma,  agreed  to, 
1721  ;  statement  by  Mr.  Barton  re  circula- 
tion of  amendments,  1913  ;  subject  dis- 
cussed, 1914;  Drafting  Committee's  amend- 
ments considered,  2440. 

Vote  of  thanks  to  the  Drafting  Committee 
for  their  services  to  the  Convention  pro- 
posed, 2518  ;  agreed  to,  2519. 

DIVISIONS  : 

Commonwealth  Bill  in  Committee  : 

On  Mr.  Howe's  amendment  in  clause  52 
(Powers  of  the  Parliament),  to  enable  the 
Parliament  to  make  laws  with  respect  to 
invalid  and  old-age  pensions,  29,  1996.  On 
Mr.  Glynn's  amendment  in  sub-section  33  (re 
Commonwealth  taking  over  railways  with 
the  consent  of  the  states),  163.  On  Mr. 
Barton's  amendment  in  sub-section  34 
re  railway  construction  and  extension,  with 
the  consent  of  the  state  concerned,  167. 
On  Mr.  Higgins'  proposal  for  the  insertion 
of  a  new  sub-section  enabling  the  Parlia- 
ment to  make  laws  with  reference  to  "  con- 
ciliation and  arbitration  for  the  prevention 
and  settlement  of  industrial  disputes  ex- 
tending beyond  the  limits  of  any  one  state," 
215. 

On  Mr.  Deakin's  amendment  for  the  omission 
from  clause  53— (Exclusive  powers  of  the 
Parliament),  of  the  first  portion  of  sub- 
section 1,  giving  the  Parliament  exclu- 
sive powers  to  make  laws  with  regard  to 
"  the  affairs  of  the  people  of  any  race  with 
respect  to  whom  it  is  deemed  necessary  to 
make  special  laws,"  255. 

On  Mr.  Glynn's  amendment  in  clause  71 — 
(Judicial  power  and  courts),  providing  that 
the  High  Court  shall  consist  of  a  Chief  Jus- 
tice, and,  till  Parliament  shall  otherwise  pro- 
vide, the  Chief  Justices  of  the  states,  285. 
On  Mr.  Holder's  amendment  providing  that 
the  number  of  Judges  should  be  not  less 
than  "  two,"  306.  On  Mr.  Holder's  amend- 
ment to  fix  a  maximum  number  of  Judges, 
308. 

On  Sir  George  Turner's  amendment  in  clause  74 
—  (Appellate  jurisdiction  of  the  High  Court) 
(as  amended  at  the  instance  of  Mr.  Wise), 
for  the  insertion  of  the  words  "  saving  any 
right  which  Her  Majesty  maybe  graciously 
pleased  to  exercise  by  virtue  of  Her  Royal 
prerogative,"  negatived,  347. 

On  amendment  suggested  by  the  House  of 
Assembly  of  South  Australia  in  clause  79 — 
(Trial  of  all  indictable  offences  shall  be  by 
jury),  for  the  omission  of  the  words  "  shall 
be  by  jury,"  353. 

On  Mr.  Holder's  amendment  in  clause  80 — 
(No  person  holding  any  judicial  office  to  be 
appointed  Governor- General,  Lieutenant- 
Governor,  &c),  to  omit  the  words  "No 
person  holding  any  judicial,"  369.     On  Mr. 


DIVISIONS  (continued)— 

Holder's  amendment  for  the  insertion,  after 
"judicial,"  of  the  words  "or  parliamen- 
tary," 375. 

On  Mr.  Higgins'  amendment  on  Mr.  Isaacs' 
proposal  for  the  insertion  of  a  new  sub- 
section in  lieu  of  sub-section  31  (re  control 
of  rivers)  of  clause  52,  struck  out,  518.  On 
Mr.  Symon's  amendment  for  the  insertion 
in  Mr.  Isaacs'  proposed  new  sub-section  of 
the  words  "  or  in  the  opinion  of  the  Parlia- 
ment is  not  unjust  or  unreasonable,"  523. 
On  Mr.  Isaacs'  proposed  new  sub-section 
in  lieu  of  sub-section  31,  struck  out,  535. 
On  Mr.  Higgins'  proposed  new  sub-section, 
546.  On  Mr.  Symon's  amendment  on  Mr. 
McMillan's  proposed  new  sub-section,  549. 
On  Mr.  McMillan's  proposed  new  sub-sec- 
tion as  amended,  560.  On  Mr.  Barton's 
motion  for  the  striking  out  of  new  sub-sec- 
tion 31  inserted  on  the  motion  of  Mr.  Glynn, 
635.  On  Sir  George  Turner's  amendment 
re  use  of  waters  of  navigable  rivers  for  irri- 
gation or  water  conservation,  642. 

On  Mr.  Wise's  amendment  in  clause  110  (re 
protection  of  citizens  of  the  Common- 
wealth), 685.  On  Mr.  O'Connor's  amend- 
ment, 690. 

On  the  amendment  suggested  by  the  Legisla- 
tive Assembly  of  Victoria,  in  clause  121,  for 
referring  proposed  amendments  of  the  Con- 
stitution to  the  direct  determination  of  the 
people  in  cases  of  difference  between  the 
two  Houses,  765.  On  Mr.  Higgins'  amend- 
ment limiting  to  a  term  of  "  twenty  years 
from  the  establishment  of  the  Constitution" 
the  provision  requiring  the  consent  of  the 
majority  of  the  electors  of  a  state  to  any 
alteration  diminishing  the  representation  of 
that  state  in  the  Parliament,  770. 

On  Mr.  Dobson's  amendment  on  Sir  George 
Turner's  amendment  in  clause  84  (re  boun- 
ties), 985  ;  on  Mr.  Higgins'  amendment  on 
Sir  George  Turner's  amendment,  987 ;  on 
Sir  George  Turner's  amendment,  987. 

On  Mr.  Henry's  amendment  on  Mr.  Barton's 
proposed  new  paragraph  in  clause  89  (re 
import  of  goods  into  states  before  the 
imposition  of  uniform  duties  of  customs, 
and  their  exportation  to  another  state  with- 
in two  years  thereafter),  1035. 

On  Mr.  Barton's  amendment  in  clause  93  (re 
distribution  of  surplus),  1089 ;  on  Mr. 
Glynn's  amendment  for  addition  to  Mr. 
Barton's  amendment,  1099. 

On  Sir  John  Forrest's  amendment  on  Sir  George 
Turner's  amendment  on  Mr.  Barton's  pro- 
posed new  clause  (re  customs  duties  in 
Western  Australia),  1190. 

On  Mr.  Deakin's  amendment  in  Mr.  Barton's- 
new  clause  (re  customs  duties  in  Western 
Australia),  1238 ;  on  Mr.  Barton's  new 
clause,  as  amended,  1243. 

On  Mr.  Higgins'  amendment  in  clause  95  (to 
render  invalid  any  law  or  regulation,  "with. 
a  view  of  attracting  trade  to  ports  of  one 
state  as  against  ports  of  another  "),  1318  ; 
on  Mr.  Higgins'  amendment,  on  proposed 
new  clause  95,  to  prohibit  the  making  of  rail- 
way rates  for  a  similar  purpose,  1356, 1409; 
on  Mr.  Reid's  amendment  for  the  addition 
to  the  proposed  new  clause,  of  a  provision 
permitting  any  state  to  arrange  rates  upon 
lines  of  railway  so  as  to  secure  payment  of 
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working  expenses  and  interest  on  cost  of 
construction,  1369  ;  on  Sir  George  Turner's 
new  clause  in  lieu  of  clause  95  (re  railway 
rates),  1408. 

On  Mr.  Grant's  proposed  new  clause  (re  rail- 
way rates),  as  amended,  1510. 

On  Sir  George  Turner's  amendment  on  Mr. 
Holder's  amendment  in  clause  98  (re 
taking  over  public  debts  of  states),  1593; 
on  Mr.  McMillan's  amendment,  1653. 

On  Dr.  Cockburn's  amendment  on  Sir  Jolin 
Forrest's  proposed  new  clause  (re  appoint- 
ment of  Governors  of  states),  1717  ;  on  Sir 
John  Forrest's  new  clause,  1717. 

On  Mr.  Symon's  amendment  to  substitute 
"  Australia  "  for  "  The  Commonwealth  of 
Australia,"  in  clause  3  (Power  to  proclaim 
Commonwealth),  1750,  1921. 

On  Dr.  Quick's  proposed  new  sub-section 
(Commonwealth  citizenship),  in  52nd  clause 
1768. 

On  Mr.  Symon's  amendment  in  Mr.  Higgins' 
proposed  new  clause  in  lieu  of  clause  109 
(re  free  exercise  of  religion),  which  had 
been  struck  out,  1779 ;  on  Mr.  Higgins' 
new  clause,  1779. 

On  Mr.  Ly ne's  amendment  in  clause  118,  in 
favour  of  seat  of  government  being  "  within 
the  colony  of  New  South  Wales,"  1805  ;  on 
Mr.  Peacock's  amendment  in  favour  of  seat 
of  government  being  "  within  the  colony  of 
Victoria,"  1810;  on  Sir  George  Turner's 
amendment  that  seat  of  government  "  shall 
be  within  federal  territory,"  1815. 

On  Sir  George  Turner's  amendment  (re  quota 
of  representatives),  in  new  clause  24a, 
1837. 

On  Mr.  Isaacs'  amendment  in  clause  3  (re 
people  of  state  voting  for  election  of  Senate 
as  one  electorate),  1928. 

On  Mr.  Isaacs'  amendment  in  sub-section 
1  of  clause  55  (re  Appropriation  and  Tax 
Bills),  2055;  on  Mr.  Barton's  amendment, 
2070  ;  on  Mr.  Deakin's  amendment  in  sub- 
section 2,  2075 ;  on  Mr.  Isaacs'  amendment 
in  sub-section  3,  2076 ;  on  Mr.  Reid's 
amendment  (re  non-invalidation  of  any 
portion  of  a  law  not  infringing  the  pro- 
hibitions of  the  clause),  2095  ;  on  the  clause 
as  amended,  2096. 

On  Mr.  Isaacs'  amendment  in  clause  56  (re 
messages  preceding  Money  Bills),  2104. 

On  Sir  John  Forrest's  amendment  in  clause 
56b  (Dead-lock  provisions),  2123  ;  on  para- 
graph 1  of  clause,  2134  ;  on  Mr.  Symon's 
amendment  in  second  paragraph,  2157  ;  on 
Mr.  Symon's  amendment  on  Mr.  Barton's 
amendment  in  second  paragraph,  2170  ;  on 
Mr.  Isaacs'  amendment  (re  referendum), 
2221  ;  on  Mr.  Higgins'  amendment  re 
three-fifths  majority,  2226. 

On  Sir  Joseph  Abbott's  amendment  in  clause 
74  (Appellate  jurisdiction  of  High  Court), 
for  adding  the  words  ' '  saving  any  right  that 
Her  Majesty  may  be  pleased  to  exercise  by 
virtue  of  Her  Royal  prerogative,"  2323. 

On  Mr.  Symon's  amendment  in  clause  75  (re 
appeals  to  the  Queen  in  Council),  2335  ;  on 
clause  as  amended,  2341. 

On  clause  80 — (No  person  holding  any  judicial 
office  to  be  Governor-General,  &c),  2343. 

On  Sir  John  Downer's  amendment  on  Sir 
George  Turner's  amendment  in  clause  86b 


DIVISIONS  (continued)— 

(re  bounties),  2359  ;  on  Mr.  Higgins'  amend- 
ment for  addition  of  proviso  to  Sir  George 
Turner's  amendment,  2363. 

On  Mr.  Isaacs'  amendment  in  clause  89  (On 
establishment  of  uniform  duties  trade  with- 
in Commonwealth  to  be  free),  2367. 

On  Sir  Edward  Braddon's  new  clause  (re  pro- 
portion of  net  revenue  to  be  applied  towards 
expenditure  of  Commonwealth),  2379. 

On  Mr.  Glynn's  amendment  in  clause  93  (re 
distribution  of  surplus),  2381. 

On  Sir  George  Turner's  amendment  in  clause 
95b  (re  power  of  Inter-State  Commission 
with  regard  to  preferential  railway  rates), 
2392. 

On  new  clause  95c  (re  railway  rates  for  develop- 
ment of  territory),  2393. 

On  Sir  George  Turner's  amendment  in  clause 
96  (re  Inter-State  Commission),  239."). 

On  Mr.  Glynn's  amendment  in  new  clause 
in  lieu  of  clause  75  (re  appeals  to  the  Queen 
in  Council),  2418. 

On  Sir  George  Turner's  amendment  (re 
omission  of  reference  to  Inter-State  Com- 
mission from  clause  95f),  2434. 

Finance  Committee  : 

Question  by  Mr.  Dobson  re  date  of  submitting 
Finance  Committee's  report,  354 ;  state- 
ment by  Mr.  Barton,  354.  Question  by 
Mr.  Lyne,  417  ;  statement  by  Mr.  Barton, 
418. 

Committee's  report  on  Chapter  IV.  of  Com- 
monwealth Bill  brought  up  and  ordered  to 
be  printed,  715. 

Copy  of  proposed  financial  clauses  laid  on  the 
table  by  Mr.  Barton,  and  ordered  to  be 
printed,  774. 

New  clauses  explained  by  Mr.  Reid,  774. 

Finance,  Federal: 

Motion  by  Dr.  Quick  for  return  showing  the 
annual  expenditure  of  which  each  colony 
represented  in  the  Convention  would  be 
relieved  in  respect  of  certain  services  and 
works  to  be  transferred  to  the  Common- 
wealth, agreed  to,  5  ;  return  presented  by 
Sir  George  Turner,  774. 

Foundation  Day  : 

Statement  by  Mr.  Barton  re  adjournment  of 
Convention  over  Foundation  Day,  123. 

Henry,  Hon.  John — Leave  of  absence  granted 
to,  2171. 

Intercolonial  Free-trade  : 

Paper  on  intercolonial  free-trade  in  relation 
to  Australian  Federation  as  affecting  Wes- 
tern Australia,  laid  on  the  table  by  Sir  John 
Forrest,  5. 

James,  Hon.  W.  H. — Leave  of  absence  granted 
to,  1573,  2087. 

Lyne,  Mr.  W.   J. — Leave  of  absence  granted 
to,  2265. 

Moore,    Hon.    William— Leave    of    absence 
granted  to,  1355. 

Officers  of  the  Convention  : 

Vote  of  thanks  to  the  Clerk  of  the  Convention 
and  other  officers,  together  with  reporting 
staffs,  proposed  by  Mr.  Barton,  2520 ; 
agreed  to,  2521. 
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Papers  Presented  : 

A  Note  on  Intercolonial  Free-trade  in  rela- 
tion to  Australian  Federation,  as  affecting 
Western  Australia,  5.  Papers  containing 
financial  and  statistical  facts  relating  to 
Western  Australia,  481,  657.  Notes  by- 
Mr.  Inglis  Clark,  of  Tasmania,  on  the 
proposal  to  provide  in  the  Constitution  of 
the  Commonwealth  of  Australia  for  the 
regulation  of  the  use  of  the  waters  of  the 
River  Murray  and  its  tributaries,  594. 
Federation  Finance — Letters  and  further 
notes  by  the  Hon.  Ed.  Pulsford,  M.L.C., 
657.  Powers  and  practice  of  the  two 
Houses  of  Parliament  (South  Australia)  in 
reference  to  Money  Bills,  657.  Tasmanian 
Tariff — Average  annual  amount  of  Customs 
and  Excise  receivable  under,  on  importa- 
tions into  Australasian  colonies,  1891-1895, 
833.  Privy  Council  Appeals — Particulars 
showing  time  occupied  in  obtaining  deci- 
sions in  certain  Australian  appeals,  1202. 
Resolutions  by  Launceston  Chamber  of 
Commerce  and  by  banks  in  Tasmania,  1569. 
Appeals  from  decisions  of  Supreme  Court 
of  Queensland,  1999.  Appeals  from  deci- 
sions of  the  Supreme  Court  of  Tasmania, 
2087.     (See  also  Return*.) 

Petition's  Presented  : 

In  favour  of  the  Hare  method  of  voting  in 
elections   for  the  Federal  Parliament  : — 
From  electors  of  South  Australia,  1. 
From  electors  of  Victoria,  124. 
From  Dr.  Andrew  Ross  (re  inserting  pro- 
visions in  Federal  Constitution  to  prevent 
the  conferring  of  titles,  and  to  provide 
for  impeachment  in  cases  of  corruption), 
2. 
Re  preserving    the    right   of    appeal   to    the 
Privy  Council : — 
From  the  Australasian  National  League,  3. 
From  Victorian  banking  institutions,  1355. 
From  banks  trading  in  New  South  Wales, 

1722. 
From  the  Sydney  Chamber  of  Commerce, 

1722. 
From    the    Melbourne    and    Metropolitan 

Board  of  Works,  1865. 
From   Incorporated   Institute  of  Account- 
ants, Victoria,  1866. 
From  Victorian  Division  of  the  Society  of 
Accountants  and  Auditors  Incorporated, 
England,  1866. 
From  Accountants'  and  Clerks'  Association 

Limited,  1866. 
From  Cambrian  Society  of  Victoria,  1870. 
From  certain  insurance  companies,  1870. 
From  Victorian  Chamber  of  Manufactures, 

1870. 
From  Society  of  Notaries  of  Victoria,  1870. 
From  the  Melbourne  Chamber  of  Commerce, 

1870. 
From  Melbourne  Chamber  of  Mines,  1870. 
From  Geelong  Chamber  of  Commerce  and 
from  Melbourne  Wool  Brokers'  Associa- 
tion, 1870. 
From  Manufacturers,  1870. 
From   Federal   Institute   of    Accountants, 

1870. 
From  Royal  Victorian  Institute  of  Archi- 
tects, 1870. 
From  Victorian  Licensed  Victuallers'  Asso- 
ciation, 1870. 


Petitions  Presented  (continued) —         "' , 

From  Victorian  Employers'  Union,  1870. 

From  Pastoral ists'  Association  of  Victoria 
and  Southern  River ina,  1870. 

From  Melbourne  Wool  Brokers' Association, 
1870. 

From  Council  of  Geelong  and  Western 
District  Agricultural  and  Horticultural 
Society,  1916. 

From  Hardware  Association  of  Victoria, 
2087. 

From  Royal  Agricultural  Society  of  Vic- 
toria, 2264. 

From  Ballarat  Agricultural  Society,  2264. 
For  the  recognition  of    ' '  Almighty  God    as 
the  Supreme  Ruler  of  Nations  and  Foun- 
tain of  all  Law  and  Authority,"  in  pre- 
amble of  Commonwealth  Bill: — 

From  New  South  Wales  Christian  Endea- 
vour Union,  123. 

From  Victorian  Christian  Endeavour  Union, 
1001. 

From    Western    Australian   Christian  En- 
deavour Union,  1144. 
From  John  Robertson,  of  Moonee  Ponds,  in 

favour  of   a    certain    system  of    currency, 

1000. 
Observations  by  Mr.  Wise  re  statements  con- 
tained    in    petition  from    Melbourne    and 

Metropolitan   Board   of    Works  in  favour 

of  preserving  the  right  of   appeal  to   the 

Privy  Council,   1866  ;    discussion  thereon, 
1867. 

Population  and  Electors  : 

Amended  return  re  population  and  electors 
in  each  electoral  district  of  New  South 
Wales  and  Victoria,  presented,  5. 

President   of  the    Convention    (the    Right 
Hon.  C.  C.  Kingston,  P.C.,  Q.C.,  M.P.) : 

Vote  of  thanks  to  President  for  services 
rendered  to  the  Convention,  proposed, 
2516  ;  agreed  to,  2517.  Mr.  Kingston's 
acknowledgments,  2517. 

Privy  Council  Appeals: 

Return  ordered,  on  motion  of  Sir  Joseph 
Abbott,  1261  ;  presented,  1419,  1572.  (See 
Papers  and  Returns. ) 

Queensland  : 

Correspondence  between  President  of  Con- 
vention and  Sir  Horace  Tozer  (re  represen- 
tation of  Queensland  at  the  Convention), 
read  and  ordered  to  be  recorded  in  the 
minutes,  2. 

Notice  of  motion  by  Sir  Joseph  Abbott — 
"  That  this  Convention  desires  to  express 
its  deep  regret  at  the  fact  that  no  opportu- 
nity has  been  afforded  to  the  people  of 
Queensland  to  take  part  in  its  delibera- 
tions," 124;  ruled  out  of  order,  124. 

Letter  from  Sir  Horace  Tozer  to  the  Presi- 
dent of  the  Convention,  informing  him 
that  a  Bill  to  provide  for  the  representa- 
tion of  Queensland  in  the  Convention  had 
been  submitted  to  the  Legislative  Assembly 
of  Queensland,  and  been  withdrawn  on  an 
adverse  amendment  being  carried,  293. 
Motion  by  Mr.  Barton  that  the  letter  be 
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Queensland  {continued) — 

recorded  on  the  minutes,  294.  Statements 
by  Sir  Joseph  Abbott  and  Mr.  Walker, 
294  ;  Mr.  Barton,  295.  Motion  agreed  to, 
295. 
Telegram  read  from  representatives  of  the 
people  of  Central  Queensland  in  Legislative 
Assembly,  2171.  Telegram  from  Premier 
of  Queensland  re  Mr.  Walker's  proposed 
new  clause,  2171. 

Returns  : 

Public  debt  of  the  various  colonies,  5. 

Population  and  electors  in  each  electoral 
district  of  New  South  Wales  and  Vic- 
toria, 5. 

Annual  expenditure  of  which  each  colony  re- 
presented in  the  Convention  would  be  re- 
lieved in  respect  of  certain  services  and 
works  to  be  transferred  to  the  Common- 
wealth, 774,  1144. 

Appeals  from  South  Australiato  Her  Majesty's 
Privy  Council,  1419.  (See  Privy  Council 
Appeals  and  Papers. ) 


Standing  Orders,  Suspension  or — 

Motion  for  suspension  of  standing  orders  for 
the  purpose  of  enabling  motions  for  leave  of 
absence  to  be  proposed  without  notice, 
agreed  to,  2,  03,  295,  594,  1355. 

Statisticians'  Reports  : 

Question  by  Mr.  Wise  re  laying  on  the  table 
of  the  data  upon  which  Mr.  Coghlan  had 
based  his  latest  series  of  figures  relating  to 
federal  finance  ;  also  of  letter  in  Sydney 
Morning  Herald  by  Mr.  E.  Pulsford  on  the 
same  subject,  4  ;  statement  by  Mr.  Barton, 
4  ;  by  Mr.  McMillan,  4  ;  further  question 
by  Mr.  Wise  re  printing  of  Mr.  Pulsford's 
letter,  546. 

Western  Australian  Representatives  : 

Letter  from  Sir  John  Forrest,  on  leaving 
Melbourne  for  Western  Australia,  read  by 
the  Clerk,  2465 ;  ordered  to  be  printed  and 
entered  on  the  minutes,  2465.  Passage 
from  letter  of  Mr.  Venn  read  by  Mr.  Bar- 
ton, 2516. 
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Abbott,  Hon.   Sir  J.   P.,  M.L.A.   (New  South 
Walts)  : 
Commonwealth  of  Australia  Bill : 
Amendments,  Notice  of,  833. 
Federal  Capital,  705. 

Federal    Judicature  —  Appeals    to    Privy 
Council,    1867,  2286,   2325,    2326,    2335, 
2337,  2338,  2412,  2419. 
Finance  and  Trade  :    Freedom  of  Trade — 

Preferential  Railway  Rates,  1362,  1417. 
Parliament,  Powers  of  the  : 

Conciliation   and  Arbitration   in  Indus- 
trial Disputes,  197. 
Rivers,  Control  and  Regulation  of,  118, 
402,  515,  555,  557. 
Parliament,  The:  Dead-locks — Simultaneous 

Dissolution  of  Houses,  2137. 
States,    The — Religion,    Laws    prohibiting 
Free  Exercise  of,  664. 
Clauses,   Recommittal  of,    1816,    1817,  1819, 

1825,  1826,  1917. 
Evening  Sittings,  1872. 
Petitions — Appeals  to  Privy  Council,    1866, 

1867. 
Queensland,  Representation  of,  124,  294. 
Quorum,  Absence  of,  2313. 
Return — Appeals    to    Privy    Council,    1261, 
1999. 

Baker,  Hon.   Sir  R.   C.,  M.L.C.   (South  Aus- 
tralia) : 

Commonwealth  of  Australia  Bill : 
Bill  as  finally  adopted,  2480. 
Powers  of  the  Parliament — Rivers,  Control 

and  Regulation  of,  625. 
Federal    Judicature  —  Appeals     to    Privy 
Council,  2407. 

Clauses,  Recommittal  and  Reconsideration  of, 
773,  1570,  1819,  1825,  1918. 

Close  of  Convention,  2480,  2518. 

Constitutional  Committee,  657. 

Days  and  Hours  of  Meeting,  939,  1870,  2435. 

Drafting  Committee's  Amendments,  2441. 

Leave  of  Absence  to  Members,  1573. 

Motion  for  Suspension  of  Standing  Orders, 
624. 

Petitions,  Discussion  on,  1869. 

Reprint  of  Bill,  1144. 

(See  Chairman  of  Committees. ) 

Barton,  Hon.  Edmund,    M.L.C.    (New  South 
Wales) : 
Commonwealth  of  Australia  Bill : 
Bill,  adoption  of,  2463. 
Bill  as  finally  adopted,  2466,  2516. 
Commonwealth,  Proclamation  of — Appoint- 
ment of  Governor-General,  1922. 
Constitution,  Amendment  of  the,  715,  716, 
749,  771,  772,  2401,  2463. 

b   2 


Barton,  Hon.  Edmund  (continued) — 
Executive  Government,  The  : 
Executive  Council,  2453. 
Governor-General — Command    of    Naval 

and  Military  Forces,  2252. 
Public  Departments  transferred,  262,  263, 
264,  265. 
Federal  Capital,  707,  712,  1808. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  328,  333,  342, 
1916,  2326,  2329,  2334,  2336,  2341, 
2415,  2416,  2419,  2420,  2438,  2454, 
2456. 
Disqualification  of  Judges  for  Executive 
or  Parliamentary  Office,  358,  368,  370, 

1895,  1896. 

High  Court  of  Australia,  268,  292,  295, 
299,  304,  349,  1881,  1894  ;  Appellate 
Jurisdiction,  328,  333,  342,  1885,  1893, 
2285,  2324,  2454,  2456. 

Inter-State  Commission,  2285. 

Judges,  Appointment,  Removal,  and  Re- 
muneration of,  314,  316,  317,  318; 
Number  of,  349. 

Judicial  Power  of  Commonwealth,  320 
322,  1875,  1876,  1883,  1885,  2273. 

Jurisdiction  of  Courts,  348. 

Right  of  Action  against  Common  weal  tl 
or  State,  1661,  1676. 

Trial  by  Jury,  350,  1894. 
Finance  and  Trade,  693,  715,  773,  784,  833. 

Appropriation  of  Money,  901,  908,  909, 

1896,  1898,  1899. 
Consolidated  Revenue  Fund,  895,  900. 
Customs  and  Excise  Duties  and  Bounties, 

909,  910,  936,  937,  941,  942,  943,  975, 
988,  990,  1008,  1009,  2348,  2355,  2357. 

Customs  and  Excise  Revenue,  Applica- 
tion of,  2422,  2424,  2427,  2429,  2431, 
2456. 

Freedom  of  Trade  and  Intercourse,  1015, 
1020,  1250,  1251,  1260,  1313,  1319, 
1327,  1329,  1336,  1337,  1350,  1354, 
1359,  1370,  1373,  1408,  1410,  1414, 
1460,  1476,  1501,  1502,  1505,  1508, 
1509,  2372,  2373. 

Inter- State  Commission,  1512,  1513,  1525, 
1527,  1530,  1534,  1535,  1538,  1539, 
2395,2457,  2462. 

Officers,  Transfer  of,  991,  992,  1899,  1901. 

Property,  Transfer  of,  998,  1004,  1901. 

Public  Debts  of  States,  1577,  1628,  1631, 
1632,  1634,  1641,  2463. 

Railway  Rates,  1313,  1319,  1327,  1329, 
1337,  1350,  1354,  1359,  1370,  1373, 
1408,  1410,  1414,  1460,  1476,  1501, 
1502,  1505,  1508,  1509,  1510,  1511, 
2372,  2373,  2385,  2386,  2387,  2390, 
2392,  2432. 
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Barton,  Hon.  Edmund  (continued)— 

Refunds  to  States,  1046,  1067,  108.5, 
1087,  1089,  1090,  1098,  1100,  1122, 
1173,  1192,  1200,  2381,  2422. 

Trade  and  Commerce — Laws  relating  to, 
2386,  2389,  2390. 

Western  Australia,  1 100, 1 122, 1192, 1200, 
1223,  1239,  1240,  1911,  2382. 
Governor-General,   1922,    2252;    Appoint- 
ment of  Deputies,  713. 
Laws    ultra    vires     of    the     Constitution, 

1729. 
Parliament,  Powers  of  the,  227,  265. 

Acquisition  of  Property,  151,  152,  153. 

Aliens,  228,  232,  255,  256. 

Commonwealth  Citizenship,  1764. 

Conciliation  and  Arbitration  in  Indus- 
trial Disputes,  213. 

External  Affairs  and  Treaties,  30. 

Fisheries,  1855,  1857,  1860,  1863. 

Influx  of  Criminals,  30. 

Invalid  and  Old-age  Pensions,  13,  18, 
1992. 

Legislative  Powers,  225,  226. 

Matters  referred  by  State  Parliaments, 
222,  223,  224. 

Navigation  and  Shipping,  1856,  2449. 

Pacific  Islands,  30. 

Railway  Construction  and  Extension, 
163,  164,  167,  175,  178. 

Railways,  Control  of,  154. 

Railways,  Taking  over  of,  163. 

Rivers,  Control  and  Regulation  of,  39, 
44,  45,  58,  59,  116,  120,  148,  150,  409, 
426,  478,  479,  480,  500,  514,  515,  521, 
f  23,  524,  532,  537,  539,  542,  545,  564, 
594,  595,  622,  623,  624,  625,  626,  627, 
629,  631,  632,  634,  640,  1952,  1983, 
1989,  2389. 

Taxation,  1856,  1990,  2397. 

'Territory  surrendered  or  acquired,  256, 
257,  259,  261. 
Parliament,  The  : 

Alteration  of  Number  of  Members, 
1839. 

Dead-locks,  1874,  2104  ;  Consecutive  Dis- 
solution of  Houses,  2107,2119,  2248, 
2249 ;  Simultaneous  Dissolution  of 
Houses,  2136,  2142,  2156,  2157  ;  Joint 
Meeting  of  Houses,  2222,  2228,  2241, 
2245,  2451,2452,  2453. 

Election  Law,  1855. 

Electoral  Divisions,  1840. 

Electors'  Existing  Rights,  1840,  1853, 
2447. 

House  of  Representatives,  Constitution 
of,  1834,  1838. 

Members,  Disqualifications  of,  1944,  1946, 
2448. 

Money  Bills — Suggestion  of  Amendments 
by  Senate,  1996,  1997,  2450  ;  Limita- 
tion of  Subjects,  2013,  2022,  2044, 
2052,  2056,  2057,  2058,  2060,  2064, 
2070,  2071,  2076,  2078,  2079,  2080, 
2081,  2082,  2451 ;  Validity  of  Laws, 
2084,  2085,  2086,  2091,  2095,  2415 ; 
Origination  of  Bills,  2097,  2C98,  2102. 

Races  disqualified  from  Voting,  2447. 

Senate,  The— Election  of  Members,  2446  ; 
Electorate?,  1923. 

Woman  Suffrage,  1853. 
Population,  Reckoning  of,  713,  714. 
Preamble— Recognition  of   Almighty  God, 
1737. 


Barton,  Hon.  Edmund  {continued) — 
States,  New  : 

Admission  of  New  States,  694,  695,  696, 
697;   Queensland,    1695,    1702,    2171, 
2400. 
Alteration  of  Limits  of  States,  700. 
Territories,  Provisional  Government  of, 
698 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

665,  673,  1786,  2398. 
Coinage,  653. 

Constitutions  of  States,  644,  645. 
Custody  of  Offenders  against  Common- 
wealth Laws,  692,  693. 
Customs   and   Excise   Duties,    646,    (U7, 

650,  651,  652. 
Governors  -Powers    of,    644  ;    Appoint- 
ment of,  1706. 
Invasion  and  Domestic  Violence,  692. 
Laws   inconsistent  with  Commonwealth 

Laws,  1911,  1913. 
Laws,  Validity  of  Existing,  642,  643. 
Religion,  Laws  prohibiting  Free  Exercise 

of,  660,  1770. 
Territory,  Surrender  of,  646. 
Adjournments,  3,  182,  833,  2436,  2439. 
Amendments,  Notice  of,  773,  833. 
Chairman  of  Committees,  The,  2516. 
Clauses,  Recommittal  and  Reconsideration  of, 
1572,  1744,   1816,   1820,   1821,   1823,   1824, 
1826,   1913,   1917,   1918,   1919,  2401,  2403, 
2408,  2411,  2414. 
Days  and  Hours  of  Meeting,  5,  243,  244,  545, 
876,   939,    1117,    1354,    1870,    1872,    2170, 
2403,  2435,  2436. 
Drafting  Committee,  The,  2519. 
Drafting    Committee's    Amendments,     1914, 

2439,  2440,  2441,  2442,  2443,  2444. 
Finance  Committee's  Report,  354,  418,  774. 
Foundation  Day,  123. 
Hansard,  3,  2520. 
Officers  of  Convention,  2520. 
Order  of  Business,  3,  354,  642,  714,  772, 1354, 

1722. 
Papers — Control  and   Regulation  of   Rivers, 

594  ;  Hon.  E.  Pulsford,  657. 
Petition — Conferring  of  Titles,  2. 
President,  The,  2516. 

Queensland,  Representation  of,   2,  294  ;  Ad- 
mission to  Federation,  2171. 
Report  of  Bill,  1816,  1916,  2463. 
Reprint  of  Bill,  1144,  1145,  1721,  1741,  1742, 

1914,  2437. 
Return — Customs  and  Excise,  833. 
State   of   Business,    1355,    1569,    1722,   1723, 

1870,  2170,  2264,  2265,  2267,  2268. 
Statisticians'  Reports,  4.  546. 
Braddon,  Right  Hon.   Sir  E.  N.  C,  M.H.A. 
(I'asmania)  : 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2478. 
Constitution,  Amendment  of  the,  744. 
Executive    Government,    The :    Governor- 
General — Command  of  Naval  and  Mili- 
tary Forces,  2256. 
Federal  Capital,  702. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  336,  340,  1892, 

2321,  2340. 
High  Court  of  Australia,  288  ;  Appellate 

Jurisdiction,  2281. 
Judicial  Power   of   the  Commonwealth, 
1881. 
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Braddon,  Right  Hon.  Sir  E.  N.  C.  (continued) — 

Finance  and  Trade,  893. 

Customs  and  Excise  Duties  and  Bounties, 

931,  975,  2353. 
Customs  and  Excise  Revenue,   Applica- 
tion of,  2378,  2428,  2456. 
Financial  Aid  to  States,  1117. 
Freedom  of  Trade  and  Intercourse,  1019; 

Preferential  Railway  Rates,  1402. 
Inter-State  Commission,  1531,  1537,  2459. 
Officers,  Transfer  of,  1901. 
Public  Debts  of  States,  1583. 
Refunds    to   States,    1173,    2428,    2456; 
Western  Australia,  1202. 
Parliament,  Powers  of  the  : 
Aliens,  233. 

Conciliation   and   Arbitration  in  Indus- 
trial Disputes,  214. 
Railway  Construction  and  Extension,  171. 
Rivers,  Control  and  Regulation  of,  117, 
463,  531,  538,  633. 
Parliament,  The  : 

Dead-locks — Consecutive   Dissolution   of 
Houses,  2117  ;   Simultaneous  Dissolu- 
tion  of    Houses,    2155  ;    Referendum, 
2214. 
Money   Bills  —  Limitation   of    Subjects, 
2044. 
States,  New — Queensland,  1694. 
States,  The  : 

Citizens   of    Commonwealth,    Protection 

of,  689,  1791. 
Custody  of   Offenders  against  Common- 
wealth Laws,  693. 
Customs  and  Excise  Duties,  649. 
Governors,  Appointment  of,  1713. 
Religion,  Laws  prohibiting  Free  Exercise 

of,    657,  662,  664. 
Territory,  Surrender  of,  646. 
Appeals  to  Privy  Council,  1569,  2087. 
Clauses,  Recommittal  of,  1919,  2404. 
Leave  of  Absence  to  Mr.  Moore,  1355. 
Reprint  of  Bill,  2437. 

Briggs,       Hon.      Henry,      M.L.C.     [Western 

Australia)  : 
Commonwealth  of  Australia  Bill : 

Parliament,  Powers  of  the — Rivers,  Control 
and  Regulation  of,  1982. 

Brown,  Hon.  N.  J.,  M.H.A.  (Tasmania): 
Commonwealth  of  Australia  Bill : 
Finance  and  Trade  : 
Bounties,  2350. 

Customs  and  Excise  Revenue,  Applica- 
tion of,  2430. 
Refunds    to    States,    1092,    1907,    2430; 
Western  Australia,  1198. 
Parliament,  Powers  of  the  : 

Railway  Construction  and  Extension,  170. 
Rivers,  Control  and  Regulation  of,  512. 
Parliament,  The  : 

Deadlocks  —  Joint  Meeting  of  Houses, 

2232,  2246. 
Electors,  Qualification  of,  1847. 
Money  Bills — Suggestion  of  Amendments 
by  Senate,  1997  ;  Limitation  of  Sub- 
jects, 2058. 
States,  New  : 

Admission  of  New  States,  1700. 
Queensland,  1700. 

Territories,  Provisional  Government  of, 
699. 
Clauses,  Recommittal  of,  1821. 


Brunker,  Hon.    J.    N.,  M.L.A.    (New    South 

Wales)  : 
Commonwealth  of  Australia  Bill : 

Executive  Government,  The :  Governor- 
General — Command  of  Military  and 
Naval  Forces,  2256,  2264. 

Finance  and  Trade  : 
Bounties,  2355. 

Inter-State  Commission,  1532. 
Public  Debts  of  States,  1634. 

Parliament,  The — Writs  for  General  Elec- 
tion, 1930. 

Parliament,  Powers  of  the— Fisheries,  1862, 
1873. 
Leave  of  Absence,  1354. 

Carruthers,  Hon.  J.  H.,  M.L.A.   (New  South 
Wales)  : 
Commonwealth  of  Australia  Bill : 
Federal  Capital,  708,  1810. 
Federal  Judicature  : 

Appeals   to    Privy   Council,    322,    2311, 

2339,  2421. 
Appellate   Jurisdiction   of    High   Court, 
322. 
Finance  and  Trade  : 

Freedom  of  Trade,  1294,  1340. 
Railway  Rates,  1294,  1340. 
Refunds  to  States,  1188. 
Parliament,  Powers  of  the — Rivers,  Control 
and    Regulation  of,    52,  388,  468,    1955, 
1989. 
Parliament,  The  : 

Members,   Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1932,  1940. 
Money  Bills  —  Limitation   of    Subjects, 
2007. 
States,  The— Citizens  of  Commonwealth,  Pro- 
tection of,  666. 
Clauses,  Recommittal  of,  1918. 

Chairman"   of  Committees    (Hon.   Sir   R.   C. 
Baker)  : 

Commonwealth  of  Australia  Bill  : 
Financial  Clauses,  1067. 
Money  Bills,  2104 
Rivers,  Control  and  Regulation  of,  562,  563, 

636. 
Use  of  term  "Governor-General,"  1931. 

Amendments,  125,  536,  562,  563,  909,  1247, 
1410,  1539,  1733,  2137,  2327. 

Casting  Votes,  549,  636. 

Clauses,  Recommittal  and  Reconsideration 
of,  1743,  1744,  1745,  1746. 

Debate — Speaking  to  Question  before  the 
Chair,  497  ;  Imputing  Motives,  572,  987, 
988  ;  Referring  to  Questions  already  de- 
cided, 1357,  1358  ;  Imputing  Untruth  to 
an  Honorable  Member,  1803;  Interrup- 
tions, 2187,  2297. 

Divisions,  1805,  2095. 

Drafting  Committee's  Amendments,  6,  2443. 

Motion  to  report  Progress,  1417- 

Putting  question  a  second  time,  166,  167. 
(See  Baker,  Hon.  Sir  A'.  G.) 

Clarke,  Mr.  M.  J.,  M.H.A.  (Tasmania): 
Commonwealth  of  Australia  Bill : 

Finance  and  Trade  —  Appropriation  of 
Money,  905. 

Cockburk.,  Hon.  J.  A.,  M.H.A.  (South  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill  : 
Commonwealth,  Title  of,  700,  1749. 
Constitution,  Amendment  of,  741. 
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Cockburn,  Hon.  J.  A.  (continued) — 

Executive   Government,    The :     Governor- 
General — Command  of  Naval  and  Military 
Forces,  2249,  2264 
Federal  Capital,  703,  1812. 
Federal  Judicature  : 
Appeals  to  Privy  Council,  2322. 
High  Court  of  Australia,  302. 
Finance  and  Trade : 

Appropriation  of  Money,  1899. 
Customs  and  Excise  Duties  and  Bounties, 

914,  948,  2350. 
Financial  Aid  to  States,  1119. 
Freedom  of  Trade  and  Intercourse,  1020  ; 
Preferential     Railway     Rates,     1381, 
1418. 
Public  Debts  of  States,  1634. 
Refunds  to  States,  1091  ;  Western  Aus- 
tralia, 1204,  1221. 
Parliament,  Powers  of  the  : 
Aliens,  251. 

Commonwealth  Citizenship,  1764. 
Fisheries,  1862. 

Invalid  and  Old-age  Pensions,  9,  10. 
Railway    Construction    and    Extension, 

166,  168,  176. 
Rivers,  Control  and   Regulation  of,  136, 

507,  544,  627. 
Territory  surrendered  or  acquired,  257. 
Parliament,  The  : 

Dead-locks  — Dissolution  of  Houses,  2164; 

Joint  Meeting  of  Houses,  2240. 
House    of     Representatives — Writs    for 

General  Election,  1929,  1930,  1931. 
Members,.  Disqualification  of,   for  Bank- 
ruptcy or  Insolvency,  1936,  2448. 
Money    Bills— Limitation    of    Subjects, 
2061,  2081,  2084,  2094;  Origination  of, 
2098,  2099. 
Races  disqualified  from  Voting,  2447. 
Senate,  The— Electorates,  1928. 
Public  Departments  transferred,  264. 
States,  New — Admission  of,  696. 
States,  The  : 

Citizens  of    Commonwealth,    Protection 

of,  685,  688,  1795,  1797. 
Constitutions  of  States,  644. 
Customs  and  Excise  Duties,  649. 
Governors,  Appointment  of,  1711. 
Religion,    Laws   prohibiting  Free  Exer- 
cise of,  660,  1774. 
Clauses,  Recommittal  of,  1917,  2414. 
Drafting  Committee's  Amendments,  2444. 
Officers  of  Convention,  2520. 
Reprint  of  Bill,  2267. 

Crowder,  Hon.  F.  T.,  M.L.C.  ( Western  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill : 

Finance  and  Trade  :    Refunds  to  States — 
Western  Australia,  1195,  1220. 

Deakin,  Hon.  Alfred,  M.L.A.  (Victoria): 
k,  Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2497. 
Constitution,  Amendment  of  the,  716,  727. 
Executive    Government,    The  :    Governor- 
General  —  Command      of      Naval     and 
Military  Forces,  2249,  2257,  2264. 
Finance  and  Trade,  715. 

Customs  and  Excise  Duties  and  Bounties, 

918,  936,  941,  2358. 
Customs  and  Excise  Revenue,  Applica- 
tion of,  2430.  I 


Deakin,  Hon.  Alfred  [continued) — 

Freedom  of  Trade  and  Intercourse,  1019> 

1036,  1252,  1357,  2373. 
Officers,  Transfer  of,  997. 
Public  Debts  of  States,  1602,  1632,  1647. 
Railway  Rates,  1252,  1357,  2373. 
Refunds    to    States,     1059,    1142,     11 84, 
2379,  2430;  Western  Australia,   1147, 
1191,  1211,  1222,  1237. 
Parliament,  Powers  of  the  : 
Aliens,  230,  252. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  202. 
External  Affairs  and  Treaties,  31. 
Fisheries,  1864. 
Matters  referred  by  State   Parliaments, 

215. 
Navigation  and  Shipping,  1856. 
Railway    Construction    and    Extension, 

163,  169. 
Rivers,  Control   and  Regulation  of,  38, 

452,  514,  516,  636,  1970. 
Territory  surrendered  or  acquired,  257. 
Parliament,  The : 

Dead-locks — Joint   Meeting   of    Houses, 

2452. 
House    of    Representatives — Writs     for 

General  Election,  1930. 
Money    Bills — Limitation    of    Subjects, 
2041,  2070,  2075,  2077,  2078  ;  Validity 
of  Laws,  2091. 
Senate,  The— Electorates,  1925 ;  Retire- 
ment of  Members,  1928. 
States,  New — Queensland,  1692. 
States,  The — Citizens   of    Commonwealth, 
Protection  of,  2397. 
Clauses,  Recommittal  of,  1818,  1917,  1918. 
Drafting  Committee,  The,  2519. 
Petitions — Banking    and     Currency,     1000; 
Appeals    to    Privy   Council,    1870,    2087, 
2264. 

Dobson,  Hon.  Henry,  M.H.A.  {Tasmania): 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  746. 
Federal  Judicature : 

Appeals  to  Privy  Council,    2319,   2333, 

2421. 
Appellate  Jurisdiction    of   High   Court, 

332  ;  Inter-State  Commission,  2276. 
Right  of  Action  against  Commonwealth 
or  State,  1665. 
Finance  and  Trade,  872. 

Customs  and  Excise  Duties  and  Bounties, 

972,  984. 
Financial  Aid  to  States,  1118. 
Freedom  of  Trade — Preferential  Railway 

Rates,  1339,  1403,  1495. 
Inter-State  Commission,  1524,  1539. 
Public  Debts  of  States,  1580. 
Refunds    to   States,    1066,    1093,    1161  ; 
Western  Australia,  1224,  1237,  1240. 
Parliament,  Powers  of  the : 

Conciliation  and   Arbitration   in   Indus- 
trial Disputes,  203. 
Rivers,  Control  and  Regulation  of,  45, 
145,  460,  530,  541,  583,  640. 
Parliament,  The : 

Dead-locks — Consecutive   Dissolution   of 
Houses,   2128 ;  Simultaneous   Dissolu- 
tion, 2167. 
Electors,    Qualification   of,    1851,    1854; 
Woman  Suffrage,  1851. 
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Dobson,  Hon.  Henry  {continued) — 

Money    Bills — Limitation    of    Subjects, 
2026,  2058  ;  Validity  of  Laws,  2083. 
States,  New — Queensland,  1702. 
Days  and  Hours  of  Meeting,  243,  938. 
Financial  Committee's  Report,  354. 

Douglas,  Hon.  Ad  ye,  M.L.C.  (Tasmania) : 
Commonwealth  of  Australia  Bill : 

Executive    Government,     The:    Governor- 
General  —  Command     of     Naval      and 
Military  Forces,  2263. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2334. 
Appellate  Jurisdiction  of  High  Court — 

Inter-State  Commission,  2283. 
Trial  of  Indictable  Offences,  1895. 
Finance  and  Trade  : 

Customs  and  Excise  Duties  and  Bounties, 

935,  2356,  2359. 
Customs  and  Excise  Revenue,   Applica- 
tion of,  2379. 
Financial  Aid  to  States,  1119. 
Freedom  of  Trade — Railway  Rates,  1440. 
Inter-State  Commission,  1533. 
Public  Debts  of  States,  1651. 
Refunds  to  States,  1177. 
Parliament,  Powers  of  the : 
Fisheries,  1861. 
Railway    Construction    and    Extension, 

164. 
Rivers,  Control  and  Regulation  of,  628. 
Parliament,  The: 

Dead-locks — Joint   Meeting   of    Houses, 

2238. 
Electors,  Qualification  of,  1854. 
Members,  Disqualifications  of,  1945. 
Money    Bills — Limitation    of    Subjects, 
2037  ;  Validity  of  Laws,  2094. 
Preamble — Recognition  of  Almighty  God, 

1739. 
States,  The: 

Citizens   of    Commonwealth — Protection 

of,  678,  1784. 
Governors,  Appointment  of,  1708. 

Downer,  Hon.  Sir  J.  W.,  M.H.A.  {South  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  725. 
Federal  Capital,  1812. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

Office,  361. 
High  Court  of  Australia,  274,  290. 
Right  of  Action  against  Commonwealth 
or  State,  1661. 
Finance  and  Trade,  897. 

Appropriation  of  Money,  902. 
Bounties,  2351,  2352,  2365. 
Freedom  of  Trade  and  Intercourse,  1018, 
1314,    1335,    1337,    1338,     1343,    1437, 
1438,  1505. 
Public  Debts  of  States,  1632,  1635,  1650. 
Railway  Rates,   1314,  1335,  1338,  1343, 

1437,  1438,  1505. 
Refunds   to   States,    1047,     1073,     1162; 
Western  Australia,  1199,1212,  1229. 
Parliament,  Powers  of  the  : 
Aliens,  253. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  186. 
Invalid  and  Old-age  Pensions,  13,  28. 
Matters  referred  by  State  Parliaments, 
220. 


Downer,  Hon.  Sir  J.  W.  (continuea) — 
Railways,  Taking  over  of,  158. 
Rivers,  Control  and  Regulation  of,   56, 
112,   449,   482,   581,   619,  1954,    1962, 
1989. 
Parliament,  The  : 

Dead-locks— Consecutive   Dissolution   of 
Houses,  2121  ;    Simultaneous   Dissolu- 
tion, 2162;  Joint  Meeting  of  Houses, 
2239. 
Electors,    Qualification  of,    1852 ;  Adult 

Suffrage,  1852. 
House   of    Representatives — Writs     for 

General  Election,  1929. 
Members,  Disqualification  of,   for  Bank- 
ruptcy or  Insolvency,  1933. 
Money    Bills — Limitation    of    Subjects, 
2005,   2033;    Validity  of  Laws,   2084, 
2092. 
Preamble :  Recognition  of  Almighty  God, 

1740. 
States,  The  : 

Custody   of   Offenders  against  Common- 
wealth Laws,  693. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  662. 
Clauses,  Recommittal  of,  1821. 
Debate,  Conduct  of,  2171. 
Drafting  Committee's  Amendments,  2442. 

Forrest,  Right  Hon.  Sir  John,  M.L.A.  (Wes- 
tern Australia)  : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  759. 
Executive   Government,    The  :     Governor- 
General — Command  of   Naval  and  Mili- 
tary Forces,  2262. 
Federal  Capital,  708,  1813. 
Federal  Judicature  : 

Appeals   to  Privy  Council,   2332,    2336, 

2338. 
Disqualification  of  Judges  for  Executive 

Office,  356. 
High  Court  of  Australia,  300. 
Judicial  Power  of  Commonwealth,  1876. 
Finance  and  Trade,  846. 

Appropriation  of  Money,  903. 

Customs  and  Excise  Duties  and  Bounties, 

974,  987. 
Customs  and  Excise  Revenue,    Applica- 
tion of,  2426. 
Financial  Aid  to  States,  1103,  1121. 
Freedom  of  Trade  and  Intercourse,  1034, 

1352,  1419,  1480. 
Officers,  Transfer  of,  990,  991. 
Property,  Transfer  of,  998. 
Public  Debts  of  States,  1552,  1622. 
Railway  Ra^es,  1352,  1419,  1480. 
Refunds  to  States,  1092,  1166.  1 172,  2426  ; 
Western  Australia,   1122,   1139,    1149, 
1193,   1207,   1223,     1240,    1242,    2382, 
2385,  2437. 
Governor-General,  Appointment  of  Depu- 
ties, 713. 
Parliament,  Powers  of  the  : 
Aliens,  240. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  209. 
Fisheries,  1857,  1863,  1873. 
Invalid  and  Old-age  Pensions,  25,  1994. 
Railway    Construction    and    Extension, 

170,  176. 
Rivers,  Control   and  Regulation  of,  399, 
485,  545,  605. 


(24) 


INDEX    TO    NAMES. 


Forrest,  Right  Hon.  Sir  John  (continued) — 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution  of 
Houses,  2101),  2118,  2248;  Simulta- 
neous Dissolution,  2137,  2147,  2157, 
2159;  Referendum,  2211);  Joint  Meet- 
ing of  Houses,  2119,  2229,  2247. 
House    of     Representatives— Writs    for 

General  Election,  1929. 
Members,  Disqualifications  of — Ministers 

of  States,  1941. 
Money  Bills— Suggestion  of  Amendments 
by  Senate,  1998  ;    Limitation  of   Sub- 
jects, 2045. 
Senate,  The -Electorates,  1927;  Retire- 
ment of  Members,  1929. 
Public  Departments  transferred,  263. 
States,    New — Admission   of   New   States, 

(>!>.■)  ;  Queensland,  1092. 
States,  The  : 
Citizens   of    Commonwealth,    Protection 

of,  665,  691,  1788. 
Governors  of  States,  645,  1703,  1715. 
Amendments,  Printing  of,  657. 
Business,  State  of,  1569,  1722,  2267. 
Clauses,    Recommittal  of,    773,    1818,   1821, 

1826,  1916,  1917,  1919. 
Days  and  Hours  of  Meeting,  939,  1870. 
Drafting    Committee's     Amendments,    2442, 

2444. 
Leave    of    Absence    to    Mr.     James,     1573, 

2087. 
Papers  —  Western    Australian    Statistics,   5, 

481,  657. 
Petition  for  Recognition   of   Almighty  God, 

1144.  6     J 

Reprint  of  Bill,  1742. 

Fraser,  Hon.  Simon,  M.L.C.  (Victoria)  : 
Commonwealth  of  Australia  Bill : 
Federal  Judicature  : 

High  Court  of  Australia,    305  ;    Appel- 
late Jurisdiction,  2280. 
Judges,  Appointment,  Removal,  and  Re- 
muneration of,  313,  316. 
Finance  and  Trade,  884. 

Customs   and   Excise  Duties   and  Boun- 
ties, 973. 
Freedom  of  Trade,  Laws  derogating  from, 

1288. 
Public  Debts  of  States,  1586,  1589. 
Railway  Rates,  1288. 
Refunds  to   States,    1076,    1097,    2431  ; 
Western  Australia,  1229,  1240. 
Parliament,  Powers  of  the  : 
Railways,  Taking  over  of,  160. 
Rivers,  Control   and  Regulation  of,    59, 
530,  1981. 
Religion,  Laws  prohibiting  Free   Exercise 

of,  1775,  1779. 
States,  The— Customs  and  Excise  Duties, 
648. 
Clauses,  Recommittal  of,  1822,  2412. 
Petitions— Hare    System    of     Voting,     124; 
Appeals  to  Privy  Council,  1866. 

Fysh,  Hon.  Sir  P.  0.,  M.H  A.  (Tasmania)  : 
Commonwealth  of  Australia  Bill : 
Finance  and  Trade,  792. 

Freedom  of  Trade  and  Intercourse,  1026, 

1030,  1031,  1036,  2377. 
Property,  Transfer  of,  1904. 
Public  Debts  of  States,  1553,  1577,  1624. 
Refunds  to  States,  1151. 
Clauses,  Recommittal  of,  1818,  1826,  1917. 


Glynn,  Mr.  P.  M.,  M.H. A.  (South  Australia): 
Commonwealth  of  Australia  Bill  j 
Bill  as  Finally  Adopted,  2514. 
Constitution,  Amendment  of  the,  730    771 

2401,2463.  ' 

Federal  Capital,  1814. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  330,  2332 
2338,  2405,  2413,  2415,  2438,  2453. 

High  Court  of  Australia,  265,  304 ;  Ap- 
pellate Jurisdiction,  330,  331  1887 
1893,  2280,  2323,  2325,  2453. 

Judges,  Appointment,  Removal,  and  Re- 
muneration of,  315,  816. 

Judicial  Power  of  Commonwealth,  320, 
1876. 

Jurisdiction  of  Courts,  348. 

Right  of  Action  against  Commonwealth 
or  State,  1653,  1674,  1679. 

Trial  of  Indictable  Offences,  350,  353. 
Finance  and  Trade,  851. 

Appropriation  of  Money,  908. 

Customs  and  Excise  Duties  and  Bounties, 
942,  964,  979. 

Freedom  of  Trade  and  Intercourse,  1017 
1024,  1333,  1471,  2378. 

Inter-State  Commission,  1527. 

Officers,  Transfer  of,  991. 

Property,  Transfer  of,  1001. 

Public  Debts  of  States,  1540,  1549,  1577, 
1588. 

Railway  Rates,  1333,  1471,  2389,  2390. 

Refunds  to  States,  737,  1086,  1089,  1097, 
2380;  Western  Australia,  1196,  1215, 
1241. 

Trade    and    Commerce  —  Railways    and 
Rivers,  2390. 
Laws  ultra  vires  of  Constitution,  1679. 
Parliament,  Powers  of  the  : 

Acqusition  of  Property,  152. 

Aliens,  254. 

Commonwealth  Citizenship,  1758. 

Conciliation  and  Arbitration  in  Indus- 
trial Disputes,  206. 

External  Affairs  and  Treaties,  30. 

Invalid  and  Old-age  Pensions,  11. 

Judgments  of  State  Courts,  29. 

Matters  referred  by  State  Parliaments, 
225. 

Navigation  and  Shipping,  2449. 

Railways,  Taking  over  of,  154,  161. 

Rivers,  Control  and  Regulation  of,  45, 
141,  376,  479,  480,  481,  482,  514,  517, 
518,  533,  535,  536,  537,  541,  561,  562, 
564,  624,  627,  633,  1947,  1953,  1972, 
1990. 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution  of 
Houses,  2119,2120,  2131;  Simultaneous 
Dissolution,  2157,  2170  ;  Joint  Meeting 
of  Houses,  2213,  2245,  2247,  2453. 

Electors,  Qualification  of,  1848,  1850, 
1855 ;  Woman  Suffrage,  1848,  1850. 

House  of  Representatives,  Constitution 
of,  1827,  1828. 

Money  Bills — Suggestion  of  Amendments 
by  Senate,  1997  ;  Limitation  of  Sub- 
jects, 2003,  2059,  2079;  Validity  of 
Laws,  2086. 

Senate,  The — Electorates,  1927. 
Preamble — Recognition  of  Almighty  God, 

1732. 
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Glynn,  Mr.  P.  M.  (continued) — 
States,  New  : 

Admission  of  New  States,  694. 
Territories,  Provisional  Government   of, 
698. 
States,  The  : 

Citizens   of    Commonwealth,   Protection 

of,  680,  690,  1789. 
Constitutions  of  States,  644. 
Custody    of  Offenders  against  Common- 
wealth Laws,  692,  693. 
Customs  and  Excise  Duties,  652. 
Governors,  Powers  of,  644. 
Taxation  of  State  Property  by  Common- 
wealth, 653. 
Clauses,  Recommittal  of,  19)8,  2403. 
Close  of  the  Convention,  2514. 
Petition— Hare-Spence  System  of  Voting,  1. 

Gordon,  Hon.   J.     H.,    M.L.C.    (South    Aus- 
tralia): 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  769. 
Finance  and  Trade  : 

Customs  and  Excise  Duties  and  Bounties, 

963,  990,  2361. 
Freedom  of  Trade,  1253,  1258,  1270,  1284, 

1324,  1357,  1381. 
Officers,  Transfer  of,  993. 
Property,  Transfer  of,  1905,  1906. 
Railway   Rates,  1253,   1258,   1270,   1284, 

1324,  1357,  1381,  1511. 
Refunds  to  States,  1097. 
Laws  ultra  vires  of  Constitution,  1689. 
Parliament,  Powers  of  the: 

Rivers,  Control  and  Regulation  of,   31, 
116,  124,  125,  565,  1953,  1967,  1989. 
Parliament,  The  : 

Dead-locks — Simultaneous  Dissolution  of 

Houses,  2137. 
Money    Bills — Limitation    of     Subjects, 
2047. 
States,  The  : 

Citizens  of  Commonwealth,    Protection 

of,  681. 
Coinage,  653. 
Invasion    and   Domestic    Violence,    691, 

692. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  658. 

Grant,  Hon.  C.  H.,  M.L.C.  (Tasmania)  : 
Commonwealth  of  Australia  Bill  : 
Finance  and  Trade,  857. 

Freedom  of  Trade,  1268, 1339,  1443,  1462, 

1463,  1476,  1506. 
Inter-State  Commission,  2458. 
Railway  Rates,   1268,  1339,   1443,   1462, 

1463,  1476,  1506,  2392. 
Refunds  to  States — Western  Australia, 
1207. 
Parliament,    Powers    of    the  —  Railways, 
Taking  over  of,  162. 

Hassell,  Mr.   A.   Y.,  M.L.A.   (Western  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill : 

Federal    Judicature  —  Appeals    to    Privy 

Council,  2421. 
Parliament,  Powers  of  the — Invalid  and  Old- 
age  Pensions,  13. 


Henry,  Hon.  John,  M.H.A.  (Tasmania)  : 

Commonwealth  of  Australia  Bill : 
Finance  and  Trade,  807. 

Financial  Aid  to  States,  1100,  1120. 
Freedom  of  Trade  and  Intercourse,  1034. 
Public  Debts  of  States,  1564.  1607,  1609. 
Refunds   to    States,     1043,    1078,    1096, 
1169,  1907,  1909;    Western  Australia, 
1195,  1209. 
States,  The— Customs   and  Excise  Duties, 
651. 

Higgins,  Mr.  H.  B.,  M.L.A.  (Victoria)  : 
Commonwealth  of  Australia  Bill  : 

Constitution,  Amendment  of  the,  740,  746, 

760. 
Federal  Capital,  1815. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  334,  337,  2456. 
Disqualification  of  Judges  for  Executive 
or  Parliamentary  Office,  357,  374,  2341. 
High  Court  of  Australia,  279,  349 ;  Appel- 
late Jurisdiction,  331,  334,  337,  1889, 
2281 
Trial  of  Indictable  Offences,  350,  353. 
Finance  and  Trade,  866  : 

Appropriation  of  Money,  1897. 
Customs  and  Excise  Duties  and  Bounties, 

932,  967,  968,  982,  2347,  2360,  2365. 
Freedom   of    Trade,    1262,     1271,    1316, 

1348,  1396,  1409,  1490. 
Inter- State  Commission,  1522. 
Property,  Transfer  of,  1904. 
Public  Debts  of  States,  1635. 
Railway  Rates,  1262,   1316,  1348,   1396, 

1409,  1490. 
Refunds  to  States,   1908  ;  Western  Aus- 
tralia, 1194. 
Laws  ultra  vires  of  Constitution,  1688. 
Parliament,  Powers  of  the : 

Commonwealth  Citizenship,  1757. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  180,  201,  210. 
Fisheries,  1859 

Invalid  and  Old-age  Pensions,  1993. 
Rivers,  Control  and  Regulation  of,   60, 
116,  400,  464,  509,  513,  517,  536,  537, 
540,  572,  1978. 

Parliament,  The  : 

Dead-locks— Dissolution  of  Houses,  2120, 
2210 ;  Referendum,  2210  ;  Joint  Meet- 
ing of  Houses,  2222,  2223,  2225. 
Electors,  Qualification  of,  1845. 
House   of  Representatives,  Constitution 

of,  1838. 
Members,  Disqualification  of,  2448. 
Money  Bills— Suggestion  of  Amendments 
by  Senate,    1996,   1997  ;  Limitation  of 
Subjects,  2003,  2023,  2056,  2080 ;  Va- 
lidity of  Laws,  2082,  2085,  2093. 
Preamble— Recognition  of  Almighty  God, 

1734. 
Public  Departments  transferred,  265. 
States,    New— Admission   of   New   States, 

696. 
States,  The  : 

Citizens   of    Commonwealth,    Protection 

of,  684,  1800. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  654,  658,  662,  1769,  1774,  1779. 
Clauses,  Recommittal  of,    1818,    1826,    1917, 

1918. 
Petition— Appeals  to  Privy  Council,  1916. 
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Holder,    Hon.    F.    W.,   M.H.A.   {South  Aus- 
tralia) : 

Commonwealth  of  Australia  Bill  i 
Bill  as  Finally  Adopted,  2493. 
Federal  Capital,  711. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2340. 
Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  355,  370. 
High  Court  of  Australia,  287,  301,  306, 
308 ;      Appellate    Jurisdiction,     1892, 
2283,  2285. 
Finance  and  Trade,  821,  886. 
Appropriation  of  Money,  1897. 
Bounties,  2346. 

Consolidated  Revenue  Fund,  900. 
Customs  and  Excise  Revenue,  Applica- 
tion of,  2424,  2457. 
Customs    Duties  —  Western    Australia, 

2382,  2384. 
Financial  Aid  to  States,  1113. 
Freedom  of  Trade  and  Intercourse,  1023, 
1029,   1030,    1271,    1306,    1338,    1350, 
1485,  1501,  1508,  1509. 
Inter-State  Commission,  2459. 
Officers,  Transfer  of,  995. 
Property,  Transfer  of,  1005. 
Public  Debts  of  States,  1549,  1577,  1579, 

1593,  1594,  1609,  1633,  1641. 
Railway  Rates,    1306,   1338,   1350,   1485, 

1501,1508,  1509. 
Refunds  to  States,  1045,  1090,  1097,  1178, 
1906,  2424;  Western  Australia,  1133; 
1138,  2382,2384. 
Laws  ultra  vires  of  the  Constitution,  1717, 

1730. 
Parliament,  Powers  of  the  : 
Invalid  and  Old-age  Pensions,  23. 
Matters  referred  by  State  Parliaments, 

224. 
Rivers,  Control  and  Regulation  of,  127, 
405,  480,  607,  623. 
Parliament,  The  : 

Dead-locks — Dissolution  of  Houses,  2154 ; 

Joint  Meeting  of  Houses,  2244. 
Electors,    Qualification   of,    1842,     1846, 
1851  ;    Woman  Suffrage,    1842,    1846, 
1851  ;  Existing  Rights,  2447. 
Members,  Disqualification  of,  2448. 
Money    Bills — Limitation    of    Subjects, 
2019. 
States,  New — Admission  of,  695. 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

1790. 
Customs  and  Excise  Duties,  648. 
Invasion  and  Domestic  Violence,  692. 
Adjournment,  2436. 
Business,  State  of,  2267. 
Clauses,  Reconsideration  and  Recommittal  of, 

1571,  1746,  1819,  1917. 
Days  and  Hours  of  Meeting,  5,  244,  876,  938. 
Drafting  Committee's  Amendments,  1914. 
Reprint  of  Bill,  1742. 
Return — Appeals  to  Privy  Council,  1419. 

Howe,  Hon.  J.  H.,  M.L.C.  {South  Australia)  : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  754. 
Federal  Capital,  706. 
Finance  and  Trade  : 

Customs  and  Excise  Duties  and  Bounties, 
950,  2353. 


Howe,  Hon.  J.  H.  {continued) — 

Freedom  of  Trade — Preferential  Railway 

Rates,  1369,  1409,  1474. 
Inter-State  Commission,  2461. 
Parliament,  Powers  of  the  : 
Aliens,  250. 

Commonwealth  Citizenship,  1757. 
Conciliation  and  Arbitration   in   Indus- 
trial Disputes,  199. 
Invalid    and    Old-age   Pensions,    6,    17, 

1991. 
Railways,  Taking  over  of,  160. 
Parliament,  The : 

Electors,  Qualification  of,  1850  ;   Woman 

Suffrage,  1850. 
House     of      Representatives — Electoral 

Divisions,  1840. 
Money    Bills — Limitation    of     Subjects, 
2069. 
States,  New — Admission  of,  697. 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

681,  1801. 
Governors,  Appointment  of,  1714. 
Clauses,   Recommittal  of,   1818,  1824,   1826, 

1918. 
Drafting  Committee's  Amendments,  2441. 
Quorum,  Absence  of,  2304. 

Isaacs,  Hon.  I.  A.,  M.L.A.  {Victoria)  : 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2486. 
Constitution,  Amendment  of  the,  715,  716, 

756,  2400. 
Executive   Government,   The  :     Governor- 
General— Command  of  Naval  and  Mili- 
tary Forces,  2264. 
Federal  Capital,  1815. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  340,  348,  2315, 

2335,  2419. 
Appellate   Jurisdiction   of   High   Court, 

340,  1886,  1893 ;   Inter-State  Commis- 
sion, 2279. 
Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  360,  372. 
High    Court     of    Australia,     283,    288, 

289,  293,  301,  305,  306. 
Judges,     Appointment,    Removal,     and 

Remuneration  of,  308,  311,  314,  316, 

318. 
Judicial  Power  of    the  Commonwealth, 

319,  321,  1879,  1881,  1882,  2275. 
Jurisdiction  of  Courts,  348. 
Right  of  Action  against  Commonwealth 

or  State,  1671. 
Trial  by  Jury,  352,  1895. 
Finance  and  Trade,  827,  877. 

Appropriation  of  Money,  906,  1898. 
Consolidated  Revenue  Fund,  S99,  900. 
Customs  and  Excise  Duties  and  Bounties, 

910,    927,    942,    945,    964,    971,    2352, 

2362  ;  Western  Australia,  1911. 
Financial  Aid  to  States,  1110. 
Freedom  of  Trade  and  Intercourse,  1014, 

1020,    1024,    1030,    1253,    1271,    1275, 

1337,    1376,   1398,    1458,    1491,    2365, 

2367,  2371. 
Inter-State     Commission,      1515,     1536, 

1538,  2396,  2461. 
Officers,  Transfer  of,  991,  997. 
Property,  Transfer  of,  1005. 
Public  Debts  of  States,  1590,  1598. 
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Isaacs,  Hon.  I.  A.  (continued)— 

Railway  Rates,  1253,  1275,  1337,  1376, 

1398,  1458,  1491,  2367,  2371,  2387, 

2391  2393. 

Refunds    to  States,    1185,    1244,    1910; 

Western  Australia,  1138,  1213,1911. 

Laws  ultra  vires  of  the  Constitution,  1719, 

1727,  1730. 
Parliament,  Powers  of  the  : 
Acquisition  of  Property,  153. 
Aliens,  227,  239. 

Commonwealth  Citizenship,  1759. 
Conciliation   and    Arbitration  in  Indus- 
trial Disputes,  188. 
Invalid  and  Old-age  Pensions,  26. 
Legislative  Powers,  225. 
Matters  referred  by  State  Parliaments, 

222. 
Navigation  and  Shipping,  1856. 
Rivers,  Control  and  Regulation  of,  415, 
417,    418,    479,    482,    496,    497,    498, 
515,  522,  523,  524,  532,  539,  551,  565, 
588,  596.  629,   641,   1952,    1958,   1978, 
1985,  1990. 
Taxation,  1855. 

Territory  surrendered  or  acquired,  260. 
Parliament,  The  : 

Dead-locks — Consecutive   Dissolution   of 
Houses,  2114;    Simultaneous  Dissolu* 
tion,    2136,    2156,    2161,    2170,    2172; 
Referendum,  2172,  2192,    2211,   2213, 
2214;  Joint  Meeting  of  Houses,  2228, 
2452. 
Electors,  Qualification  of,  1851,  1854. 
House  of  Representatives,   Constitution 
of,    1828,    1831,    1838  ;    Alteration   of 
Number  of  Members,  1839  ;  Writs  for 
General  Election,  1929. 
Members,  Disqualification  of,  1942. 
Money    Bills— Limitation    of    Subjects, 
2000,    2018,    2047,    2057,    2070,    2075, 
2450;  Validity  of   Laws,   2082,    2090, 
2415  ;  Origination  of  Bills,  2096,  2102  ; 
Suggestion  of  Amendments  by  Senate, 
2450. 
Senate,    The— Electorates,    1922 ;    Elec- 
tion of  Members,  2446. 
Population,  Reckoning  of,  713. 
States,  New— Queensland,  1693. 
States,  The  : 

Citizens   of  Commonwealth,    Protection 
of,  667,  686,  1783,   1788,    1796,  1797, 
1798. 
Customs  and  Excise  Duties,  617. 
Laws  inconsistent   with  Commonwealth 
Law,  643. 
Adjournment,  2436. 
Business,  State  of,  2266. 
Chairman  of  Committees,  The,  2517. 
Clauses,    Recommittal    and    Reconsideration 
of,   1571,   1723,    1744,    1817,    1818,     1825, 
1918,  1919. 
Drafting  Committee,  2518. 
Drafting  Committee's  Amendments,  2444. 
President,  The,  2517. 

Kingston,  Right  Hon.  C.  C,  M.H.A.  (South 
Australia) : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  716,  747, 

770. 
Executive   Government,    The  :     Governor- 
General  —  Command      of      Naval     and 
Military  Forces,  2260. 


Kingston,  Right  Hon.  C.  C.  (continued) — 

Federal  Judicature  : 

Appeals   from   Inter-State    Commission, 

2284. 
Appeals  to  Privy  Council,  330,  2318, 2337, 

2420. 
Disqualification  of  Judges  for  Executive 

Office,  364. 
High  Court  of  Australia,  271,  300,  306, 

2284. 
Judges,  Appointment,  Removal,  and  Re- 
muneration of,  313,  316,  318. 
Judicial     Power      of       Commonwealth, 

1876. 
Jurisdiction  of  Courts,  348. 
Finance  and  Trade,  862. 

Customs   and   Excise  Duties   and  Boun- 
ties, 980;  988. 
Customs    and    Excise   Revenue,    Appli- 
cation of,  2427. 
Freedom  of  Trade — Railway  Rates,  1365, 

1369,  1464,  1508,  1511. 
Inter-State  Commission,  1513,  1516,  1525, 

1526,  1535,  1537,  2395,  2458. 
Property,  Transfer  of,  1000. 
Public  Debts  of  States,  1583. 
Refund   to  States,   1092,  2427  ;  Western 
Australia,  1197,  1210,  1227,  1242. 
Parliament,  Powers  of  the  : 
Aliens,  246. 

Commonwealth  Citizenship,  1760. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  184. 
Fisheries,  1859,  1861. 
Invalid  and  Old-age  Pensions,  12. 
Matters  referred  by  State  Parliaments, 

224. 
Railway    Construction    and    Extension, 

173. 
Rivers,  Control  and  Regulation  of,   91, 
150,  465,  490,  516,  536,  557,  629,  631. 
Parliament,  The  : 

Dead  Jocks — Consecutive    Dissolution  of 
Houses,  2123,  2249;  Simultaneous  Dis- 
solution,    2160;     Referendum,    2220; 
Joint  Meeting  of  Houses,  2236,  2453. 
House     of    Representatives — Writs    for 

General  Election,  1931. 
Members,  Disqualification  of,  1947. 
Money    Bills — Limitation     of    Subjects, 
2038,   2058,   2077,    2078;    Validity   of 
Laws,  2082  ;  Origination  of  Bills,  2099, 
2451. 
Public  Departments  transferred,  263. 
States,  New— Admission  of,  697. 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

677,  1783,  1799. 
Religion,  Laws  prohibiting  Free  Exercise 

of,  1776. 
State  Legislatures,  646. 
Reprint  of  Bill,  1743. 

(See  President,  The) 

Leake,   Mr.    George,   M.L.A.    [Western  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill  : 

Federal  Judicature — High   Court  of  Aus- 
tralia, 284,  287. 
Finance  and  Trade  : 

Customs  and  Excise  Duties  and  Bounties, 

981. 
Refunds  to  States,  1179. 
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Leake,  Mr.  George  (continued) — 
Parliament,  Powers  of  the  : 

Conciliation   and   Arbitration   in  Indus- 
trial Disputes,  205. 
Invalid  and  Old-age  Pensions,  16. 
Parliament,  The :  Money  Bills — Limitation 
of  Subjects,  2046. 

Lewis,  Hon.  N.  E.,  M.H.A.  {Tasmania): 
Commonwealth  of  Australia  Bill : 

Executive   Government,    The:     Governor - 
(ieneral —  Command      of      Naval     and 
Military  Forces,  2263. 
Finance  and  Trade  : 

Customs  and  Fxcise  Duties  and  Bounties, 

957. 
Financial  Aid  to  States,  1112. 
Parliament,    The— Members,    Disqualifica- 
tion of,  1945. 
Leave  of  Absence  to  Mr.  Henry,  2171. 

Ltne,  Mr.  W.  J.,  M.L.A.  (New South  Wales): 
Commonwealth  of  Australia  Bill : 

Federal  Capital,  702,  704,  710,  1802,  1804, 

1805,  1806,  1807. 
Finance  and  Trade,  783,  784. 

Customs  and  Excise  Duties  and  Bounties, 

1009,  1010,  2361. 
Customs  and  Excise  Revenue,  Applica- 
tion of,  2426. 
Customs  Duties,  Uniform,  1013. 
Expenditure,  1040. 
Freedom  of  Trade  and  Intercourse,  1031, 

1290,  1337,  1366,  1444,  2366. 
Inter-State  Commission,  2395,  2434. 
Railway  Rates,   1290,    1366,    1444,  2366, 

2434. 
Refunds    to    States,    1082,     1091,    1095, 
2426;  Western  Australia,   1125,  1214, 
1233. 
Parliament,  Powers  of  the : 

Railway    Construction    and    Extension, 

164. 
Rivers,  Control  and  Regulation  of,   58, 
95,  378,  436,  507,  547,  565,  570,  624, 
628. 
Parliament,    The — Members,    Disqualifica- 
tion  of,  for  Bankruptcy  or  Insolvency, 

Preamble— Recognition  of  Almighty  God, 

1738. 
States,  New — Admission  of,  698. 
States,  The  : 

Religion,    Laws  prohibiting  Free   Exer- 
cise of,  1777. 
Taxation  of  State  Property  by  Common- 
wealth, 653. 
Clauses,  Recommittal  of,  2413. 
Finance  Committee's  Report,  417. 
Reprint  of  Bill,  1746. 

McMillan,  Mr.  William,  M.L.A.  (New  South 
Wales) : 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2509. 
Constitution,  Amendment  of  the,  716,  743. 
Federal  Capital,  705,  1810,  1813. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  358,  371. 
High  Court  of  Australia,  292,  298. 
Finance  and  Trade,  787,  892. 
Appropriation  of  Money,  904. 


McMillan,  Mr.  William  {continued}— 

Customs  and  Excise  Duties  and  Bounties, 
917,  944,  946,  058,  968,  2345,  2348, 
2352. 

Customs  Duties,  Uniform,  1011. 

Freedom  of  Trade  and  Intercourse,  1021, 
1035,  1258,  1347,  1363,  1400,  1442. 

Inter-State  Commission,  1515,  2394,  2460. 

Property,  Transfer  of,  1007. 

Public,  Debts o£ States,  1549,  1577. 

Railway  Rates,  1258,  1347,  1363,  1400, 
1442. 

Refunds  to  States,  1042,  1043,  1064,  1143, 
1146,  1171,1909,2381;  Western   Aus- 
tralia, 1137,  1201,  1204,  1238. 
Parliament,  Powers  of  the  : 

Aliens,  251. 

Conciliation  and  Arbitration  in  Industrial 
Disputes,  183,  189 

Invalid  and  Old-age  Pensions,  10. 

Railway  Construction  and  Extension,  171. 

Rivers,  Control  and  Regulation  of,   120, 
135,  140,  429,  484,  496,   497,  505,  546, 
559,  641,  1986. 
Parliament,  The  : 

Dead-locks — Dissolution  of  Houses,  2143, 
2165 ;  Referendum,  2213 ;  Joint  Meeting 
of  Houses,  2241. 

Electors,  Qualification  of,  1844 

Members,  Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1935. 

Money  Bills — Limitations    of    Subjects, 
2025,   2075,    2076  ;  Validity   of  Laws, 
2093  ;  Origination  of  Bills,  2100. 
Clauses,  Recommittal  of,  1820. 
Close  of  Convention,  2509. 
Statisticians'  Reports,  4. 

O'Connor,   Hon.    R.   E.,   M.L.C.    {New  South 
Wales)  : 
Commonwealth  of  Australia  Bill  : 
Colonial  Boundaries  Act,  1826. 
Constitution,  Amendment  of  the,  745. 
Executive    Government,    The :    Governor- 
General— Command  of  Naval  and   Mili- 
tary Forces,  2258. 
Federal  Capital,  709. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2309,  2338. 
Disqualification  of  Judges  for  Executive 

Office,  356. 
High  Court  of  Australia,  285,  303,  1894 ; 
Appellate     Jurisdiction,     332,     1890  ; 
Inter-State    Commission,    2277,   2279, 
2284. 
Judges,  Appointment,  Removal,  and  Re- 
muneration of,  309. 
Right  of  Action  against  Commonwealth 
or  State,  1667,  1678,  1679. 
Finance  and  Trade,  845. 

Customs  and  Excise  Duties  and  Bounties, 

912,  945,  964,  965,  1009,  2364. 
Financial  Aid  to  States,  1107. 
Freedom  of  Trade  and  Intercourse,  1017, 
1029,    1036,    1299,    1338,    1404,    1410, 
1420,  1437,  1498,  1506. 
Inter-State  Commission,  1518,  1537. 
Officers,  Transfer  of,  994. 
Property,  Transfer  of,  1905. 
Railway  Rates,    1299,  1338,    1404,   1410, 

1420,  1437,  1498,  1506,  2391. 
Refunds  to  States,  1037,  1144,  1906, 1907, 
1908,  1909,    1911  ;  Western  Australia, 
1235,  1237. 
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O'Connor,  Hon.  R.  E.  (continued') — 

Laws,     ultra    vires    of    the    Constitution, 

1719. 
Parliament,  Powers  of  the  : 

Aliens,  234. 

Commonwealth  Citizenship,  1753,  1760. 

Conciliation  and  Arbitration  in  Industrial 
Disputes,  199. 

Fisheries,  1S72. 

Property,  Acquisition  of,  1874. 

Railway  Construction  and  Extension, 
177. 

Rivers,  Control  and  Regulation  of,  63, 
385,  407. 

Territory  surrendered  or  acquired,  258, 
1874. 
Parliament,  The : 

Dead-locks—  Dissolution  of  Houses,  2158, 
2159,  2166  ;  Referendum,  2212  ;  Joint 
Meeting  of  Houses,  2238,  2245. 

Election  Laws  of  States,  1827. 

Electors,  Qualification  of,  1846. 

House  of  Representatives,  Constitution 
of,  1827,  1828,  1838;  Alteration  of 
Number  of  Members,  1838  ;  Writs  for 
General  Election,  1929. 

Members,  Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1938,  1944 ; 
Ministers  of  States,  1942. 

Money  Bills — Limitation  of  Subjects, 
2009,  2059 ;  Validity  of  Laws,  2083, 
2090. 

Senate,  Election  of,  1827  ;  Retirement  of 
Members,  1928. 
States,  New — Queensland,  1701. 
States,  The  : 

Citizens  of  Commonwealth,  Protection 
of,  671,  682,  688,  1795,  1797,  1799,  1800, 
1801. 

Religion,   Laws  prohibiting   Free  Exer- 
cise of,  1778. 
Adjournment,  2438. 
Leave  of  Absence  to  Mr.  Lyne,  2265. 
Reprint  of  Bill,  2437. 

Peacock,  Hon.  A.  J.,  M.L.A.  ( Victoria)  : 
Commonwealth  of  Australia  Bill : 
Federal  Capital,  1805,  1809. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

Office,  367. 
High  Court  of  Australia,  288. 
Finance  and   Trade — Customs   and  Excise 

Duties  and  Bounties,  951,  988. 
Parliament,  Powers  of  the  : 

Invalid  and  Old-age  Pensions,  14. 
Rivers,  Control  and  Regulation  of,  530. 
Parliament,  The  :  Electors — Woman   Suff- 
rage, 1841. 

President,  The  (Right  Hon.  C.  C.  Kingston)  : 

Commonwealth  of  Australia  Bill,  2516. 

Amendments,  Notice  of,  833. 

Clauses,  Reconsideration  and  Recommittal  of, 
1571,  1817,  1818,  1819,  1820,  1825,  1917, 
1918,  2402. 

Close  of  Convention,  2465,  2516,  2517,  2521. 

Debate  —Stating  that  there  have  been  irregu- 
larities of  procedure,  1820  ;  Offensive  Per- 
sonal Remarks,  2408,  2409 ;  Discussing 
Question  not  before  the  Chair,  2438. 

Drafting  Committee's  Amendments,  2441, 
2442,  2443. 


President,  The  {continued) — 

Motions  for  Suspension  of  Standing  Orders, 

624. 
Petitions,  Discussion  on,  1866,  1867,  1869. 
Queensland— Representation  of,  2,   124,  293, 

294  ;  Admission  to  Federation,  2171. 
Reprint  of  Bill,  1572. 

(See  Kingston,  Bight  Hon.  G.  C.) 

Quick,  Dr.  John  (  Victoria) : 

Commonwealth  of  Australia  Bill : 
Federal  Judicature  : 

Appeals   to  Privy  Council,    2326,    2327, 

2406,  2417. 
Judicial  Power  of  the    Commonwealth, 
319,  321,  1876,  1880. 
Finance  and  Trade,  834. 

Appropriation  of  Money,  907. 

Bounties,  2353. 

Consolidated   Revenue   Fund — Expenses 

of  Collection,  900.    ' 
Freedom  of  Trade  and  Intercourse,  1016, 

1256,  1371. 
Inter-State  Commission,  1514,  1535,  1536, 

1538. 
Railway  Rates,  1256,  1371. 
Refunds  to  States,  1080. 
Parliament,  Powers  of  the  : 
Acquisition  of  Property,  151. 
Aliens,  245. 

Commonwealth  Citizenship,  1750,  1766. 
Conciliation   and   Arbitration  in  Indus- 
trial Disputes,  182. 
Matters  referred  by  State  Parliaments, 

217. 
Railway    Construction    and    Extension, 

177.  " 
Rivers,  Control  and  Regulation  of,  446, 
543,  565. 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution    of 

Houses,  2120. 
Money    Bills — Limitation    of    Subjects, 
2006. 
Preamble — Recognition  of  Almighty  God, 

1736. 
Public  Departments  transferred,  263,  265. 
States,    The — Citizens   of   Commonwealth, 
Protection  of,  1784,  1788. 
Petitions  — Recognition    of    Almighty    God, 

1001. 
Return — Federal  Finance,  5. 

Reid,  Right  Hon.  G.  H.,  M.L.A.  {New  South 
Wales)  : 
Commonwealth  of  Australia  Bill : 

Commonwealth,  Proclamation  of —Appoint- 
ment of  Governor-General  and  Executive 
Officers,  1921. 
Constitution,    Amendment    of    the,     735, 

760,  769. 
Federal  Capital,  705,  706,  712. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  336,  339,  2309, 

2341,  2409. 
Disqualification  of  Judges  for  Executive 
or  Parliamentary  Office,  359,  369,  370. 
High  Court  of  Australia,  284,  285,  289, 
397 ;      Appellate     Jurisdiction,     336  ; 
Inter-State  Commission,  2281. 
Judges,  Appointment,  Removal,  and  Re- 
muneration of,  310,  313,  318. 
Judicial  Power  of    the   Commonwealth, 
321,  2268,  2274. 
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Reid,  Right  Hon.  G.  H.  (continued) — 
Finance  and  Trade,  774,  837,  S.MS  • 

Customs  and  Excise  Duties  and  Bounties, 
923,   954,   969,   987,  9»,  1011,  2349, 

2351,  2355,  2359,  2360. 
Customs  and    Excise  Revenue,  Applica- 
tion of,  2424. 
Customs  Duties,  Uniform,  1012. 
Expenditure,  1040,  1041. 
Financial  Aid  to  States,  1116,  1118. 
Freedom  of  Trade  and  Intercourse,  1023, 
1279,     183T,    1342,    1354,   1356,    1361, 
1370,    1382,    1412,    1418,    1465,    1503, 
1509,  2366,  2371. 
Inter-State  Commission,  1528,  1531,  2410, 

2433. 
Officers.  Transfer  of,  993,  995. 
Public  Debts  of  States,  1560,  1611,  1632, 

1635,  1647. 
Railway  Rates,   1279,  1337,   1342,  1354, 
1356,    1361,    1370,    1382,    1412,    1418, 
1465,    1503,    1509,    1510,    1511,   2371, 
2392  2433. 
Refunds  to  States,  1036,  1037,  1042,  1045, 
1067,   1090,    1091,    1093,    1167,    1247, 
2424;  Western  Australia,    1125,  1194, 
1210. 
Parliament,  Powers  of  the  : 
Aliens,  241,  255. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  208. 
Invalid  and   Old-age   Pensions,    10,    12, 

16. 
Railway    Construction    and    Extension, 

167,  168,  169,  175,  179. 
Rivers,  Control  and  Regulation  of,  51, 
79,  81,  93,  134,  137,  428,  439,  483,  484, 
493,  494,  498,  518,  525,  543,  549,  560, 
564,  565,  569,  572,  574,  584,  594,  620, 
628,  636,  641,  1950,  1951,  1959,  1967, 
1987,  1989. 
Parliament,  The : 

Dead-locks — Dissolution  of  Houses,  2138, 
2161,  2203  ;   Referendum,  2203  ;  Joint 
Meeting  of  Houses,  2222,  2233. 
House    of    Representatives  —  Writs   for 

General  Election,  1930. 
Members,  Disqualification  of,  1945,  1947  ; 

for  Bankruptcy  or  Insolvency,  1934. 
Money  Bills — Suggestion  of  Amendments 
by  Senate,  1997 ;  Limitation  of  Subjects, 
2012,  2028.  2033,  2055,  2068,  2082; 
Validity  of  Laws,  2068, 2082, 2084, 2085, 
2086,  2088,  2093,  2095,  2415;  Origina- 
tion of  Bills,  2097,  2098,  2100. 
Preamble — Recognition  of  Almighty  God, 

1741 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

675,  681,  1795. 
Governors,  Appointment  of,  1712. 
Laws   inconsistent  with   Commonwealth 

Laws,  643,  1912,  1913. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  1770. 
Business,  State  of,  2265. 
Clauses,    Recommittal   and    Reconsideration 

of,  1745.  1816,  1824,  1917,  2408. 
Days  and  Hours  of  Meeting,  244. 
Debate,  Conduct  of,  2171. 
Finance  Committee's  Report,  715,  774. 
Petition  —Appeals  to  Privy  Council,  1722. 
Reprint  of  Bill,  1145. 
Sir  William  Zeal,  2408,  2409. 


Solomon,  Mr.  V.  L.,  M.H.A.  (South  Australia): 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  752. 
Federal  Judicature  : 

High  Court  of  Australia,  302. 
Judges,    Appointment,     Removal,     and 
Remuneration  of,  310. 
Finance  and    Trade— Refunds    to  States, 

1052,  1153;  Western  Australia,  1217. 
Parliament,  Powers  of  the  : 

Railway    Construction    and    Extension, 

172,  176,  178,  179. 
Rivers,  Control  and  Regulation  of,   106, 
109,  472,  479,  541,  542. 
Parliament,  The  :  Dead-locks — Joint  Meet- 
ing of  Houses,  2223,  2225,  2226. 
States,  New — Queensland,  1698. 

Symon,  Mr.  J.  H.  (South  Australia) : 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2507. 
Commonwealth,  Title  of,  702,  1746,  1920. 
Constitution,  Amendment  of  the,  731. 
Executive   Government,    The:     Governor- 
General — Command  of  Naval  and  Mili- 
tary Forces,  2267. 
Federal  Capital,  703,  709,  1808,  1814. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  327,  336,  342, 

2295,   2322,    2324,    2325,    2326,    2333, 

2336,    2337,    2338,    2341,  2411,   2418, 

2419,  2455,  2456. 

Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  363,  372. 
High  Court  of  Australia,  269,  287,  296, 
306,  307,  308  ;   Appellate  Jurisdiction, 
327,  332,336,  342,   1887,  1892,  2455; 
Inter-  State  Commission,  2283. 
Judges,     Appointment,    Removal,     and 

Remuneration  of,  317. 
Judicial    Power  of   the  Commonwealth, 

319,  320,  321,  1877,  1881. 
Right  of  Action  against  Commonwealth 

or  State,  1655,  1678. 
Trial  by  Jury,  350,  353. 
Finance  and  Trade,  840. 

Customs  and  Excise  Duties  and  Bounties, 

959,  964,  973,  984,  989,  1010. 
Financial  Aid  to  States,  1115. 
Freedom  of  Trade  and  Intercourse,  1031, 

1331,  1343,  1357,  1437,  1452,  1480. 
Inter-State  Commission,  1521,  1538,  2459. 
Property,  Transfer  of,  1000. 
Public  Debts  of  States,  1626,  1632. 
Railway  Rates,   1331,   1343,   1357,  1437, 

1452,  1480. 
Refunds   to    States,     1047,    1085,    1088, 
1091.1150,   1182;  Western  Australia, 
1194,  1205,  1222,  1234.  1235,  1237. 
Laws  ultra  vires  of  Constitution,  1723. 
Parliament,  Powers  of  the  : 
Aliens,  248. 

Commonwealth  Citizenship,  1762,  1768. 
Conciliation   and   Arbitration   in  Indus- 
trial Disputes,  189. 
Fisheries,  1873. 

Invalid  and  Old-age  Pensions,  15. 
Matters  referred  by  State  Parliaments, 

218. 
Pacific  Islands,  30. 
Railway    Construction    and    Extension, 

166,  174. 
Railways,  Taking  over  of,  155. 
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Symon,  Mr.  J.  H.  (continued) — 

Rivers,   Control   and   Regulation  of,  72, 
120,  428,  432,  485,  496,  504,  514,  518, 
522,   523,  547,  552,  561,  562,  567,  591, 
612,  1953. 
Parliament,  The : 

Dead-locks — Consecutive  Dissolution  of 
Houses,  2105,  2113,  2118,  2119,  2131, 
2247  ;  Simultaneous  Dissolution,  2135, 
2136,  2137,  2158  ;  Joint  Meeting  of 
Houses,  2230,  2453, 
House  of  Representatives,  Constitution 

of,  1830. 
Members,  Disqualification  of,  for  Bank- 
ruptcy and  Insolvency,  1935. 
Money     Bills — Limitation    of    Subjects, 
2004,  2057,  2062,  2074,  2081  ;  Validity 
of  Laws,  2086,  2095. 
Senate,  The— Electorates,  1923  ;  Election 
of  Members,  2445. 
States,  New — Admission  of,  695. 
States,  The  : 

Citizens   of    Commonwealth,    Protection 
of,  675,  682,   1780,   1784,   1787,  1793, 
1797,  1800,  1801,  1802. 
Custody  of  Offenders  against  Common- 
wealth Laws,  693. 
Governors,  Appointment  of,  1715. 
Laws  inconsistent  with   Commonwealth 

Laws,  643. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  659,  662,  1775. 
Appeals  to  Privy  Council,  1202,  1261,  1870. 
Clauses,    Recommittal   and   Reconsideration 

of,  773,  1572,  1743,  1744,  1820,  1915. 
Days  and  Hours  of  Meeting,  244. 
Drafting    Committee's    Amendments,    2442, 

2443. 
Procedure    in    Committee— Interruption    of 

Member  when  speaking,  498. 
Reprint  of  Bill,  1144. 

Trenwith,  Mr.  W.  A.,  M.L.A.  {Victoria): 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2511. 
Federal  Capital,  1809. 
Federal  Judicature : 

Appeals  to  Privy  Council,  2417. 
Disqualification  of  Judges  for  Executive 

Office,  366. 
High  Court  of  Australia,  300. 
Finance  and  Trade,  895. 

Customs  and  Excise  Duties  and  Bounties, 

929,  961,  2354. 
Freedom  of  Trade— Preferential  Railway 

Rates,  1338,  1345,  1392. 
Western  Australia,  1209,  2385. 
Parliament,  Powers  of  the : 
Aliens,  235,  242. 

Commonwealth  Citizenship,  1761. 
Conciliation    and   Arbitration  in  Indus- 
trial Disputes,  193. 
Invalid   and    Old-age    Pensions,    8,    23, 

1995. 
Rivers,   Control  and   Regulation  of,  69, 
138,   480,   492,    535,    552,    589,    1974, 
1978. 
Parliament,  The : 

Dead- locks— Consecutive  Dissolution  of 
Houses,  2125 ;  Simultaneous  Dissolu- 
tion, 2150,  2159,  2165 ;  Referendum, 
2215. 
Members,  Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1939. 


Trenwith,  Mr.  W.  A.  {continued) — 

Money    Bills — Limitation    of    Subjects, 
20d8,  2058.  m 
States,    The — Citizens   of  Commonwealth, 
Protection  of,  667,  1791. 
Clauses,  Recommittal  of,  1818,  1822. 
Close  of  Convention,  2511. 

Turner,  Right  Hon.  Sir  George,  M.  L.  A.  ( Vic- 
toria) : 
Commonwealth  of  Australia  Bill  : 
Federal  Capital,  703,  1802. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  328,  329,  333, 
2336,  2338. 

Disqualification  of  Judges  for  Executive 
or  Parliamentary  Office,  355,  374. 

High  Court  of  Australia,  299,  1894  ;  Ap- 
pellate Jurisdiction,  328, 329,  333, 1916; 
Inter-State  Commission,  2276. 

Judges,  Appointment,  Removal,  and  Re- 
muneration of,  316. 
Finance  and  Trade,  800. 

Appropriation  of  Money,  901. 

Customs  and  Excise  Duties  and  Bounties, 
909,  910,  936,  942,  944,  965,  966,  969, 
989,  1000,  1008,  2343,  2360,  2363. 

Customs  and  Excise  Revenue,  Applica- 
tion of,  2431. 

Financial  Aid  to  States,  1102. 

Freedom  of  Trade  and  Intercourse,  1020, 
1030,  1031,  1033,  1251,  1255,  1339, 
1349,  1365,  1371,  1408,  1410,  1411, 
1426,  1472,  1476,  1501,  1506,  1508, 
1509. 

Inter-State  Commission,  1523,  1525, 1536, 
2393,  2397,  2403,  2431,  2434. 

Property,  Transfer  of,  1004. 

Public  Debts  of  States,  1540,  1581,  1593, 
1596,  1597,  1616,  1631,  1633,  1634. 

Railway  Rates,  1255,  1339,  1349,  1365, 
1371,  1408,  1410,  1411,  1426,  1472, 
1476,  1501,  1506,  1508,  1509,  1510, 
2386,  2390,  2391,  2431,  2434. 

Refunds  to  States,  1037,  1045,  1048, 
1082,  1084,  1085,  1086,  1091,  1140, 
1144,  1908,  2431. 

Western  Australia,  1128, 1148,  1191, 1192, 
2384. 
Governor-General — Appointment  of  Depu- 
ties, 712. 
Parliament,  Powers  of  the  : 

Acquisition  of  Property,  152. 

Aliens,  233. 

Railway  Construction  and  Extension,  167. 

Railways,  Taking  over  of,  157. 

Rivers,   Control  and  Regulation  of,  81. 
91,    125,  133,  395,  416,  480,  487,  513, 
519,  535,  537,  545,  578,  579,  614,  623, 
630,  636. 
Parliament,  The  : 

Dead-locks — Simultaneous  Dissolution  of 
Houses,  2135 ;  Joint  Meeting  of  Houses, 
2246. 

Electors,  Qualification  of,  1840,  1844; 
Woman  Suffrage,  1844. 

House  of  Representatives,  Constitution 
of,  1828,  1829  ;  Alteration  of  Number 
of  Members,  1838. 

Money    Bills — -Limitation    of    Subjects, 
2061  ;  Origination  of,  2101. 
Adjournment,  3. 

Clauses,    Recommittal   of,    773,    1572,    1820, 
2403. 
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Turner,  Right  Hon.  Sir  Georoe  (continued) — 
Days  and  Hours  of  Meeting,  938,  1354,  2402. 
Drafting  Committee's  Amendments,  1915. 
Leave   of  Absence — Mr.    Brunker,    03,    295, 

594,  940. 
Petitions — Appeals  to  Privy  Council,    1355, 

1805,  1870. 
Returns — Public   Debt,    5  ;    Population   and 

Electors,  5;  Federal    Finance,   774,    1144; 
•  Appeals  to  Privy  Council,  1572. 

Venn,    Hon.    H.    W.,    M.L.C.    {Western   Aus- 
tralia) : 
Commonwealth  of  Australia  Bill  : 
Finance  and  Trade  : 
Public  Debts  of  States,  1033. 
Refunds  to  States,  2420,  2429. 

WALKER,  Mr.  J.  T.  (New  South  Wales)  : 
Commonwealth  of  Australia  Bill : 
Federal  Capital,  1802. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  302,  375. 
High  Court  of  Australia,  281. 
Finance  and  Trade,  817. 
Bounties,  2350,  2303. 
Freedom  of  Trade,  1299,  2377. 
Public  Debts  of  States,  1573,  1052. 
Railway  Rates,  1299. 
Refunds   to   States,    1043,    1098,    1140; 
Western  Australia,  1214. 
Parliament,  Powers  of  the  : 
Aliens,  254. 

Rivers,  Control  and  Regulation  of,  030. 
Parliament,  The  :  Dead-locks— Joint  Meet- 
ing of  Houses,  2225. 
States,  New  : 

Admission  of  New  States,  097,  1090. 
Alterations  of  Limits  of  States,  099. 
Queensland,  Subdivision  of,  1090,    1098, 
1702,  2398,  2400. 
Clauses,  Recommittal  of,  1820,  1917. 
Petition — Recognition  of  Almighty  God,  123. 
Queensland,  Representation  of,  294. 

Wise,  Mr.  B.  R.  {New  South  Wales) : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  702. 
Federal  Capital,  1802,  1804,  1815. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  330,  340,  1807. 


Wise,  Mr.  B.  R.  (continued)— 

Appellate  Jurisdiction  of  High  Court, 
330,  1889,  1892;  Inter-State  Commis- 
sion, 2285. 

Discpialification  of  Judges  for  Executive 
Oljioe,  305. 

Laws— Plea'ol  Ultra  Vires,  1685. 
Trial  of  Indictable  Offences,  350,  353. 

Finance  and  Trade  ■ 
Bounties,  900,  970,  980. 
Expenditure,  1040. 
Financial  Aid  to  States,  1104. 
Freedom  of  Trade,  1271,  1432. 
Railway  Rates,  1271,  1432. 
Parliament,  Powers  of  the  : 
Aliens,  229,  231,  238. 
Commonwealth  Citizenship,  175(i. 
Extradition  of  Criminals,  30. 
Invalid  and  Old-age  Pensions,  11. 
Railway    Construction    and    Extension, 

103,  104,  105,  100. 
Railways,  Taking  over  of,  155. 
Rivers,  Control  and  Regulation  of,  102, 
110,  528,  550,  508,  585,  002. 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution  of 
Houses,  2112,  2118,  2134;  Simultane- 
ous Dissolution,  2152;  Referendum, 
2187. 
Money  Bills  —  Limitation  of  Subjects, 
2073. 
States,  The  : 

Citizens   of    Commonwealth,    Protection 

of,  070,  074,  079,  080,  1785,  1788,  1792. 

Governors,  Appointment  of,  1709. 

Religion,  Laws  prohibiting  Free  Exercise 

of,  1773,  1777. 

Petitions— Appeals  to  Privy  Council,    1800, 

1807. 
Reprint  of  Bill,  1743. 
Statisticians'  Reports,  540. 

Zeal,  Hon.  Sir  W.  A.,  M.L.C.  (Victoria)  : 
Commonwealth  of  Australia  Bill : 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2297. 
High  Court  of  Australia,  299. 
Parliament,    Powers   of    the— Conciliation 
and  Arbitration  in  Industrial  Disputes, 
183. 
Mr.  Reid,  2408,  2409. 
Petitions— Appeals  to  Privy  Council,  3,  1870. 
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